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PROCEEDINGS

CHAIRMAN BECHHOEFER: Good morning, ladies and
gentlemen. Let me know if you can't hear me. The
amplification isn't very good around here.

We were told there was one microphone in here, but
it's that one, and it's sort of hard toc use.

So, this proceeding concerns the proposed increase
in capacity through the addition of high-density storage
racks of the spent fuel pool at the Millstone Nuclear Power
Station, Unit 3 in New London County, Connecticut.

‘Today's hearing is an oral argument held according
to the provisions of 10 CFR Part 2, Subpart K.

Let me introduce the members of the Board: To my
left is Dr. Charles Kelber, a Nuclear Physicist; to my right
is Dr. Richard Cole, an Environmental Engineer.

I am Charles Bechhoefer. I'm the Chairman of this
Board, and I'm an Attorney besides.

We have set forth in an order we issued, tentative
schedules which will have each party take about 30 minutes
to present on each contention, and we'll do the contentions
consecutively.

Although I might, in a moment -- it may -- one of
them may be Contention 5, the one on boron, may take a lot
less time. 1In fact, the parties, from the filing, seem to

be in virtual agreement, so I may just see if we need to
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schedule any significant time for Contention 5.

I believe -- but let's introduce the parties for
the purpose of the Court Reporter and for the audience.
Let's start with the licensee.

MR. REPKA: Yes, sir, I am David Repka, Counsel
for Northeast Nuclear Energy Company. I want to introduce
the rest of my team here with me today:

On my right is David Dodson, who is Nuclear
Licensing Supervisor for Millstone Unit 2 and Unit 3 at
Northeast Nuclear.

Behind me are my associates, Donald Ferraro, and
Mr. James Petro. In addition to Mr. Dodson, who has filed
an affidavit in this case, I have with me here today -- and
I'll move from right to left -- all of the other individuals
who have filed affidavits on behalf of Northeast Nuclear --
Mr. Michaél Jensen, Mr. Robert Perillo, Dr. Stanley Turner,
and Mr. Robert MacDonald.

And then, lastly, to the left of Mr. MacDonald is
Mr. Carl Whitaker, also of Northeast Nuclear, who is the
Spent Fuel Pool Project Manager.

CHAIRMAN BECHHOEFER: Staff, Ms. Hodgdon?

[Discussion off the record.]

MS. HODGDON: I'm Ann P. Hodgdon for the NRC
staff. And with me, on my right, is Susan Uttal, U-T-T-A-L.

And also with me is Brook Poole.

ANN RILEY & ASSOCIATES, LTD.
Court Reporters
1C25 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




312

All of us are counsel for the NRC Staff, and the
other members of the NRC that are here, I will just turn
around and see if I can identify them.

James -- if they could stand up so people can tell
who they are, if they can, just to make some
acknowledgement.

' James Linville, who filed an affidavit, he was
Acting Director of the Millstone Project in Region I; and
sitting next to him is Antone Cerne, who is the Senior
Resident Inspector at Millstone 3, who also filed an
affidavit in this case.

And behind Mr. Linville is Jacob Zimmerman, and he
is filling in for -- he's backup for Victor Nerses, who is
the Projept Manager in NRR for Millstone 3.

And behind him is Anthony Attard, who is one of
the Criticality Reviewers in NRR; Dr. Kopp, who also
participaped with him in the filing of an affidavit, and who
also does this review, is also no here today.

’And John Boska, who has just joined the NRR
Project Management in some way, who has been working for the
NRC before. I'm not aware of all of his credentials.

CHAIRMAN BECHHOEFER: From Headquarters or Region
I?

i_MS. HODGDON: He's from Headquarters.

QCHAIRMAN BECHHOEFER: Okay.
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MS. HODGDON: The Region I people are the people
right here.

CHAIRMAN BECHHOEFER: Oh, okay.

MS. HODGDON: And also with me over on this side
is Mauri Lemoncelli, L-E-M-O-N-C-E-L-L-I. She is our summer
law clerk, and she's a law student, and she's helping us
with documents.

And did I miss anybody? I think that's everybody.

CHAIRMAN BECHHOEFER: I might say that I didn't
introduce, but I should have, Ed Stromberg, who is our law
clerk until another month or so, and he's in the back there,
on the side in the back. Stand up.

Well, now, for the Intervenors, Ms. Burton?

MS. BURTON: Good morning. I'm Nancy Burton, and
I'm here representing the two intervening coalitions, the
Connecticut Coalition Against Millstone and the Long Island
Coalition Against Millstone. I'm joined here at the table.
To my right is Dr. Gordon Thompson, Executive Director of
the Instiﬁute for Resource and Security Studies in
Cambridge, Massachusetts.

To my left is David A. Lochbaum, Nuclear Safety
Engineer, with the Union of Concerned Scientists.

;JUDGE KELBER: Ms. Burton, I have difficulty
hearing you.'

MS. BURTON: I didn't bring my megaphone today.
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I'll try harder.

CHAIRMAN BECHHOEFER: Okay. Well, we have a
couple of matters to deal with at the outset before we get
into specific Contentions.

First, there was some gquestions raised about the
timelinesé of the Intervenors' filings, and we issued a
memorandum and order. I have a copy here. It was dated
July 14, titled Memorandum and Order Ruling on Various
Motions and Procedure at Oral Argument.

We decided to accept, indeed, the latest filing of
the Intervenors, which was, I think, dated July 5th or 6th;
I'm not sure -- 6th.

}And that was almost a week out of time, but were
told there were various problems involved in getting it
filed, mostly procedural problems.

And part of the delay was caused by a computer
breakdown, we were told. In any event, we have decided to
accept th=2ir filing, but we would like a statement for the
record that by virtue of the late filings, they did not have
an opportunity or did not review the other parties' filings
prior to reviewing and making changes in their own filing
prior to submission of the, say, the latest filing, the July
6th filing, which I am told is the same as the other ones,
except for the incorporation of Mr. Lochbaum's -- references

to Mr. Lochbaum's expertise and declaration.
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By the way, we decided that the declaration did
amount to sworn testimony. We said that in -- sworn
testimony is what's required, sworn filings.

‘We think the Commission always accepts oath or
affirmatiPn, and if you look up affirmation in the
dictionary, which we did, it includes declaration.

And we think that the filings qualify in that
sense, in any event, and we held that in our Memorandum and
Order, the July 14 Memorandum and Order.

But Ms. Burton, could you either certify, perhaps
that your later filings did not incorporate -- were not
based in any way on the filings of the other parties, at
least the filings of the licensee that were sent to you by
e-mail. So vou would have received those earlier. I don't
know whether the Staff's were sent by e-mail or not, but if
they were, then you would have sent both.

EThe Staff just hand-delivered their filings to us,
so I don't know whether they came by e-mail to other parties
or not, but in any event, we would like you and your
consultancs to state for the record, certify for the record,
perhaps, that they did not, in submitting their own summary
statements, did not rely on the filings of the other
parties.

Subpart K does contemplate simultaneous filings,

and we -- I guess we would like to uphold that to the extent
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possible.

Ms. Burton?

.MS. BURTON: Yes, thank you. Certainly, I'd be
very happ? to certify that our filings, even up to the last
one that was filed with corrections, were all filed before
either myself or Dr. Thompson or Mr. Lochbaum had an
opportunity to view any filings, either by the licensee or
by the Staff.

Mr. Repka did e-mail on the 30th of June, a
filing, hbwever, that was not opened by myself until after
our papers were filed and certified to the NRC.

I did not forward the e-mail to either Dr.
Thompson or Mr. Lochbaum, and they did not receive it
independently from the licensee, so they certainly had no
opportunizy to even see it, let alone review it, consider
it, and digest it, and provide input in any way to the
summary that was filed.

With regard to the NRC Staff, their filing to us
was not by e-mail; it was by regular mail, and we did not
receive that until, I'm quite sure, after the papers were
filed -- the summary was filed, and certainly it was not
reviewed, either by myself, or certainly either Dr. Thompson
or Mr. Lochbaum, because it has to be copied and mailed to
them; they did not receive it for quite some time after the

30th of June.
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CHAIRMAN BECHHOEFER: I might say that we did not
require filing by e-mail or by fax, but we certainly
appreciatéd the filings we got that way. Of course, the
Staff's was hand-delivered on the day it was supposed to be.
[Discussion off the record.]

- CHAIRMAN BECHHOEFER: The Board believes that that
certification or statement is satisfactory, and we will
reaffirm our decision to look at the later filings of the
Intervenors, or to refer to them. And when we talk about
summary statements, it will be the statements filed as of
the latter date, the July 6th date.

The next matter we would like to consider is an
NRC Staff motion to file an additional affidavit. And while
simultanenus filings are desired by Subpart K, this filing
-- there ;as at least a reason set forth as to why there
should be -- and, of course, it was based, in part, on what
was in the filings of the other parties.

'But I would like to hear whether there is any
oppositioﬁ to our accepting the -- well, the filing and the
late-filed affidavit of Mr. Cherney. Did I get it right?

~MS. BURTON: Cerne.

‘CHAIRMAN BECHHOEFER: Cerne, okay. Ms. Burton?

MS. BURTON: Yes, I did file, actually by fax, on
July 18th; to the Board, and the Secretary, the licensee,

and the N2C Staff, an objection to this untimely and
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inappropriate motion.

I'm not aware, nor has the NRC Staff provided any
legal autnority that would empower this body to accept this
material at this time, after the expiration of the deadline
for filing summaries.

‘That's our primary objection; there's simply no
legal aut%ority for it, and it's absoclutely improper. 1In
addition, it would seem that this motion was filed simply
because the NRC Staff neglected, for its own reasons, to
obtain material available at the plant, made available by
the licensee on June 22nd, 2000.

i The NRC Staff acknowledged in its summary that it
had not, as of June 30th, the date of filing, even chosen to
look at the material that was disclosed by the licensee,
which, of course, would always be available to the NRC
Resident Inspector, I would think.

And, therefore, the explanation for the late
submissioﬁ really doesn't have good cause behind it.

rFIt would also seem to be an effort on the part of
the NRC Staff to, in effect, do some kind of an end run
around th}s whole proceeding in order to have a factual
determinaﬁioﬁ made during these proceedings to obviate an
evidentiary hearing where there's very clearly -- very
clearly -- a substantial factual dispute as to issues set

forth in Contention Number 4.
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'We would strenuously object to the Board accepting
this late and patently improper filing. If the Board chose
to permit it, the Board should perhaps consider suspending
these proceedings to avail the other parties of an
opportuniﬁy to do the same sort of late filing with a -- is
it a 50-odd page affidavit, a very substantial affidavit
packed with references.

That clearly is not what is contemplated in the
Rules governing these proceedings, so we would object.

CHAIRMAN BECHHOEFER: Mr. Repka?

TMR. REPKA: Northeast Nuclear supports the Staff's
motion. @Given the circumstances, we believe it's very
important for the Board to receive this information, and
that it's very appropriate, if not important.

We maintain that the information presented in Mr.
Cerne's ajfidavit is not necessary to the Board's resolution
of the issues before it today.

‘The Board can find that there is no genuine or
substantial dispute of fact that meets the Subpart K
standard on Contention 4, even without receiving Mr. Cerne's
affidavit.

;But nonetheless, in the spirit of a complete
disclosurg of the facts to allow an informed Board decision,
we think It's very appropriate to receive that affidavit.

.With respect to the Intervenors' specific
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objections, number one, the argument that the Board does not
have authority to accept an untimely submittal, is somewhat
ironic, given that the Board has already accepted three
untimely éubmittals from the Intervenors with respect to
their Subpart K filing.

In addition, the Board has already accepted
untimely diséovery from the Intervenors, and other untimely
documents. So that argument is patently nonsense.

!Secondly, with respect to the Staff's articulated
reason fo:r the late filing, we think that that reason
certainly. constitutes good cause in these circumstances.

The Intervenors in this case filed their discovery
requests very late. They were allowed an opportunity by the
Board to review certain information at Millstone.

&They didn't avail themselves of that opportunity
until Juné 22nd, and the Staff did not come for that
particula? viewing. They did receive a copy of all the
documentsf but, quite frankly, never, as the Staff
articulatéd, was never informed by the Intervenors as to
what the ;ntervenors were going to rely upon.

 Subpart K establishes a simultaneous filing
requiremeﬁt. In those circumstances, it's very important
that the parties have complete disclosure from each other as
to what t?ey?re going to rely upon in their Subpart K

filings.

i
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In this case, clearly, that didn't happen; the
Coalitions didn't provide the kind of information that they
argued in their Subpart K filing with respect to Refueling
Outage 6.

And under those circumstances, if the Staff feels
the need to submit additional information, I think it's very
appropriate for the Board to receive that information.

‘Again, it's not an end run around any procedure
whatsoever. It's simply an opportunity for the Board to
have a fu’l and complete record on which to make a decision
on the tezhnical merits of the issues before it.

MS. BURTON: May I be further heard?

ICHAIRMAN BECHHOEFER: Yes, but I have one further
question,“and I was going to let the Staff conclude, but I
did have some -- well, why doesn't the staff conclude --

MS. HODGDON: Excuse me, Judge. What I heard was
that Ms. 3urton interrupted when you were about to say
something} so I really didn't understand that Mr. Repka was
finished, and, therefore, it would have been the Staff's
opportunitcy to speak.

'CHAIRMAN BECHHOEFER: Yes.

;Msf HODGDON: And Judge Bechhoefer was about to
ask a quebtidn of someone. I don't know.

CHAIRMAN BECHHOEFER: My question was for the

Interveno%s,’but why don't you follow up and conclude the
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presentations on this matter, at least, and then I'll ask
questions then.

MS. HODGDON: I had not seen the Intervenors'
opposition.

CHAIRMAN BECHHOEFER: We haven't either.

MS. HODGDON: And I got -- I borrowed a copy from
Mr. Repka?just now. And I must say, that like Mr. Repka,
and perhans even more so, I am absolutely overwhelmed that
anybody could make that argument in view of the fact that
they got three extensions from the simultaneous filing
requirement, and that their documents are totally unmatched,
so that they have Mr. Lochbaum and Dr. Thompson affirming on
June 30th; métters that weren't even filed until the 3rd,
4th, and 5th.

.I mean, if Subpart K is not offended by this, I
don't seelhow it can possibly be offended by the Board's
accepting material that's merely offered to fill out what
the Interrenors left out of their filing regarding this
RFO-6 matter, which they want to get in here.

I qean, we could argue that it's not relevant; we
could say that it's parked in the statement of the case,
which, inffact, it is, even though it's argument. We could
say that you can't tell where it's going, that you can't
understand it.

_However, you can -- I mean, that would be a good
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argument, but if you look at their Exhibit 5, you can maybe
supply some of these thingg, but not all of them, because
the very nrocedure that they seem to be criticizing, they
don't provide.

.And so, Mr. Cerne, who is well acquainted with
this, and who was at the plant during this outage and well
understands all these materials, it would seem to me that
his affidavit addresses a number of these matters.

As the Board has heard, the licensee supports our
motion. '‘hey may well have opposed it on the basis that
they woul.l have wanted to provide something. They decided
not to, b:cause they decided that this information wasn't
going any%here.

So{ the Board -- the Staff would suggest that if
the -- thg Board has already ruled that it will accept all
of Intervenors' brief, including the matters relating to
RFO-6, anid, therefore, it would be only fair to accept the
Staff's f;ling.

As regards the visit to the plant on June 22nd,
Intervenoss say here that -- whatever -- that it's
disingenuous because the Staff had a full opportunity to
join the éntervenors in the discovery process at the
MillstoneiStation conducted on June 22nd.

?We were planning to go. Ms. Poole had decided to

go. She tried to make reservations, and every day she got
{
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an indication -- first of all, I mean, the Board's order was
that the licensee should make that stuff available on the
2nd and the 9th, so we naturally expected that the visit to
the plan yould be in the next week, but it got deferred and
deferred énd deferred.

. And so finally we were not able to go. And it
does seem to me that the 22nd is a rather late date for
discovery‘on a matter on which a filing was to take place on
the 30th, and we did not see it.

And I think that in view of the fact that Subpart
K has alr=zady not been honored, and even if the Board
accepted ﬁhe filing, the 3rd, the filing, accepting the
filing of the 6th is really quite extraordinary.

jAnd so under those circumstances, 1t seems to me
that it's:totally appropriate that the Board should accept
the Staff's £iling of Mr. Cerne's affidavit.

1CHAIRMAN BECHHOEFER: The question I had before
was for Ms. Burton. Were you aware of your obligation to
update your discovery responses? I understand that this
matter was not -- this matter was not included in your
response Eo -- I guess it was the Staff's discovery. It may
have been:the licensee's discovery as well, but about what
you were Qoing to rely on in your written summaries?

I'm not stating specifically what it was, but the

general area of questions, I think.
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MS. BURTON: I think that this particular
controversy doesn't quite fall within the parameters of how
the NRC Staff has put it, but let me just proceed my further
response by apologizing that you don't seem to have a copy
of what I did file yesterday.

"I didn't receive this motion until the evening of
the 17th,‘and made haste to object on the following morning.

‘CHAIRMAN BECHHOEFER: Oh.

zMS. BURTON: I see attorney Hodgdon is approaching
the Board; Y have a copy of the objection.

CHAIRMAN BECHHOEFER: As I say, we haven't seen
it. I think you probably orally said what was in it, but --

MS. BURTON: But the evolution of the discovery
visit to &he plant on June 22nd, hasn't been quite correctly
explained:

:The Board will recall that it was only after there
was a lengthy telephone conference call with the Board and
the licensee:and the NRC Staff and myself, that over its
strenuous objection, the licensee was required to release
the inforﬁation, including the reactor engineering logs and
other materials.

fAs‘the Board will recall, at the time of that
teleconfe;ence call, the licensee maintained that it did not
know at that time, what it would be able to produce in terms

of the lojs; whether they were the actual hard-copy,
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original ’ogeg, or whether they were kept in some other
format th;t vvould be more difficult for them to produce.

iThere were other questions and discussions as to
when the licensee would be required to produce the
information. Ultimately, as the Board will recall, it left
it to the:parties to arrange, in a civil fashion, hopefully,
when the ﬁaterials would be made available for them to see.

LThese arrangements were made between myself and
Mr. Repka, but not until quite far long into June.

Some of the materials were made available
immediately, others were not ready, so the two Coalitions
decided not to make two trips, but to combine the effort in
one trip,fand the date of June 22nd was settled upon, only
after a céll_was made by myself, or some sort of
communication to the NRC Staff, to make sure that that would
be a convanient day for the Staff as well, to go to the
plant, because the Staff had expressed an interest in being
contactedkwith respect to the date.

‘I had understood from that conversation that Staff
would be bresent at the plant on June 22nd, and I was
somewhat éurprised that nobody from the Staff was there.

However, as I said before, these are reactor
engineering logs which are available to the Resident
Inspectorﬁ who has now provided an affidavit which might

have been;prévided, had the Staff followed through and
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expressed an appropriate level of curiosity and interest in
these original records of difficulties at Millstone, which
it chose not to.

There is a strong distinction also to be made in
the Staff's notion, and the Coalitions' applications for
late filiﬁgs‘

;Whén there is a computer lockout, that has nothing
to do with the merits or the substance of the issues before
the Board. ¥ think the Board recognized that.

vConforming exhibit numbers doesn't go to substance
or merits. But when a party before the Board seeks to
substantially influence the Board on the facts, on the
merits of the issues which are hotly contested, late, that
is simplyﬁnot permissible under the rules, and puts the
Coalition:s té a very significant disadvantage.

'Anﬁ the only explanation offered here is the NRC's
lack of curiésity and follow-through, to go to the plant to

i ;
see what was available.

:Thé NRC Staff here relied upon Northeast Utilities
to expend its own resources, to copy very substantial
amounts of mgterial and get them to the Staff to review, and
the Staff‘didn't even review it, according to the Staff's
own state@ent, until after it filed its summary, although it
had very opportunity to learn, at least by June 22nd, what

information was available.
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So I think that, given this great lack of
interest, the fact that the reactor engineering logs are
availableéto:the Resident Inspector, apparently Mr. Cerne,
who himseﬂf is the one who has provided this untimely
affidavit: this motion is very disingenuous, improper.

‘We strenuously object.

' [Discussion off the record.]

'CHRIRMAN BECHHOEFER: The Board has decided to
grant the Staff's motion. We think basically that it's
important to\get all the facts on the record, and at the
very leas™, ﬁhe document, the extra document is part of the
factual basis for the -- relevant to the claim.

And we would much prefer to rule on the basis of
substancet réther than on procedural matters. We've bent
over backwards not to keep out other material for procedural
reasons, for‘asserted procedural deficiencies, and we think
we will - the Staff may not have been entirely blameless in
not being aware of the information earlier, but we think we
will permit this particular affidavit and documents to be
filed. |

I think our consideration of the entire question,
whether it clears up all of the factual questions or not, we
won't sayithat, because there may still be outstanding
questions, but we think the parties should be able to

present their arguments on the basis of this material being

§
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in the record.
So we will grant the Staff's motion.

.MS BURTON: And, of course, an exception will be
noted in :he record?

'CHAIRMAN BECHHOEFER: Of course.
MS. BURTON: Thank you.

:[Discussion off the record.]

iMS. BURTON: Pardon me, Judge Bechhoefer. Might I
just add Sne note for purposes of the record at this point?

CHAIRMAN BECHHOEFER: Yes.

'MS. BURTON: And that is, I thought it should have
been apparent, but I just want to make it very clear that
this material was only faxed to me, this motion that we've
been addrassing, by the NRC Staff. It bears a time on it
18:28, whaen the first of it came through on July 17th.

iAnd I just want to make it known that given this
short filing, neither of the experts who have been
consulting f@r the two Coalitions has had an opportunity to
even readfthis material, let alone verify references and so
forth, anﬁ so we are at a very -- will be at a very
significa;t disadvantage in the event that the Staff or the
licensee hay choose to rely upon the motion during their
argument }n these proceedings.

t[Discussion off the record.]

CHAIRMAN BECHHOEFER: Although the Board in its
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earlier order has said that the Contentions would be
considered cénsecutively, upon reading the filings of all
the partiés on Contention 5, it appears that there is no
disagreem:nt, as long as the condition, the tech spec on
boron is ﬁctually made a tech spec and made a requirement.

f.Tha'_lt's how I read the Intervenors' summary. Let's
see.

I wanted to check if that was accurate, because
then if w; could get rid of Contention 5 very quickly, we
could tak= pérhaps an extended or slightly extended break so
that the Intérvenors could look over the additional material
which relgteé to Contention 4.

But am I not correct, Ms. Burton, that you --

}

there was:soﬁething in your filing here. Let me find the
page. |

i[Pause.]

iJUDGE KELBER: While Judge Bechhoefer is looking
for the rz:ference he wants, let me review the situation for
people whb are not conversant with what has happened.

:During the proceedings, I think it was in April
that we s%arted sometime shortly after that, the licensee
revised its ;echnical specification on boron to provide for
surveillapcegof the boron concentrations every seven days.

For operational reasons, the boron concentration

would be haintained at approximately the level of boron in
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the reactor itself, which is somewhere about 2,000 parts per
million, »Hut that the technical specification of 800 parts
per million for the spent fuel pool would remain simply as a
technical’specification.

;

Thé surveillance level was changed -- the
surveillance>interva1 was changed from the surveillance
during reﬁueling to surveillance every seven days.

:Is that an accurate summary?

jMR. REPKA: Yes, Judge Kelber, that is, and it's
our position that we have provided exactly the relief
requestedi

. CHAIRMAN BECHHOEFER: Okay, it's on page 52.
Well, pag? numbers are mine. They start with one as the
first pagé of the summary, not any of the -- it's what I
come up with as 52, but I'm not sure that everybody's
numbers will:be the same, because there were no numbers on
the pages that we got.

. But it says the Intervenors request that the Board
order thaé no amendment be issued unless it contains a
requiremeat to verify the spent fuel pool's boron
concentracion at least once every seven days.

And it's my understanding that that's what the
proposed rechnical specification would do, and if that were

imposed, I would then ask if you're -- if the Intervenors'
.

positionsfwould not have been upheld, and we could just
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dispose o? this particular contention without the two hours
that we nominally had scheduled to consider it, which would
give us somewhat more time for the other Contentions, and it

i
would alsw permit the Intervenors' experts to look over the
additiona} document which we have authorized to be included
in the regord.

{MS. BURTON: Yes, your recitation is essentially
correct. vThére has been some concern, however, on the part
of the Coalitions that since the NRC Staff, in its initial
response to our filing, found no merit to this Contention.

There 1s some concern as to, in the absence of an
order, wh?ther or not this surveillance would actually be
put into éffect, and hence our request for an order to that

effect.

'But we also want to call attention to our
qualifier?thét acceptance of this proposed revised amendment
does not gonétitute an acceptance that the presence of
soluble bgron in pool water can be relied upon as a
criticality prevention measure, either under normal or
accident rconditions. Such reliance is prohibited by GDC-62.

Any benefit that soluble boron provides by way of
criticality prevention can only be supplemental to a primary
and suffigient set of criticality prevention measures that
rely on p?ysical systems or processes which do not require

support by ongoing administrative controls.
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' CHLIRMAN BECHHOEFER: Our consideration of
Contentiosl 6 will bring that part of the discussion up, so
all we would do, if we could say that Contention 5 should be
resolved by a license condition, a technical specification,
requiringfthe seven-day surveillance and the --

E[Discussion off the record.]

' CHAIRMAN BECHHOEFER: Including the 800 parts per
million 07 boron. That would be a technical specification,
and it's @sséntially a license condition.

iAnd as I say, the other matter about whether boron
is even p:rmissible to be taken into account, will be

discussed in connection with Contention 6 because that's

specifically raised there.

But would the parties -- would there be any

t
objection to our ordering a condition -- and we would put it
in as an prder -- that there be the surveillance requirement

on the coﬁcentration, minimum concentration, I guess, sorry.
We're not}stopping you from going higher.

- JUDGE COLE: Let me state the reason why I said
minimum.

'CHAIRMAN BECHHOEFER: I should have said it. He
said it b@cause I should have said it.

"JUDGE COLE: 1It's my understanding that whenever
fuel is being transferred in the pool, that the

concentrarion of boron is required to be at 2600 parts per
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million; ..s that correct?

{MR. REPKA: When the reactor cavity is open to the
spent fuei pcol, the tech specs already require 2600 ppm,
that's co:rect, Judge Cole.
ﬁJUDGE COLE: Could it be said that any time that
we're moving fuel into or out of the spent fuel pool, the
likely co@ceﬁtration of boron would be 2600 parts per
million?

MR . REPKA: That's true at all times, irrespective
of the teh specs.

JUDGE COLE: So the 800 is merely a minimum for
tech specipurposes?

'MR. REPKA: That's correct; by administrative
limit, it:s 260 ppm at all times. With respect to Judge
Bechhoefe#'stquestion of whether there's any objection,
there is ;o objection here.

I -“ust want to clarify that we certainly don't
object to;thé Board conditioning its finding on the Staff
adopting 5r requiring the tech spec as proposed. I'm not
sure it n=zeds to be a separate license condition.

‘The tech spec itself is already a license
condition; so I don't know if I'm hearing something that's
not reall; there.

.CHAIRMAN BECHHOEFER: I think you are.

'MR. REPKA: We would have no objection to the
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Board conditioning its finding on adopting the tech spec as
proposed.

'CHAIRMAN BECHHOEFER: And would the Staff have any
objection%

'MS. POOLE: Just a couple of things: The Staff
has no objection to conditioning the license on this, but we
would point out, as the licensee has stated, the tech spec
is a license condition, if the amendment is approved as a
whole.

‘It'would be part of the license, so a separate
order wou.dn‘t really be necessary. I would point out also
that the Fntervenors are concerned that the Staff may find
no reason to approve this portion of the license application
for the aﬁendment because the Staff opposed admission of the
Contentiou at the outset.

‘I would point out that the Staff reviews what it
is presen&ed to it in a completed license application as a
whole. Tﬁe April 17th amendment is considered along with
the rest 5f the application.

iJust for information, I brought along a copy of
Office Letter 803. It's an NRR internal document governing
the Staff;s review of license amendment packages, which
requires +hat the Staff include in its safety evaluation, an
assessmenﬁ of all amendments to the application.

So the Staff would not disregard a piece of a

i
\

§
!
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license aépl;cation, such as the later amendment to the
applicati&n.

/JUDGE COLE: What's the document you mentioned?

MS. POOLE: I provided it for everyone. May I
approach dnd.glve you copies?

JUDGE COLE: Sure.

AMS. POOLE: It's NRR Office Letter 803, License
Amendmentheview Procedures, and just states that the Staff,
in essenc;, just review all parts.

[Pause.]

1f you will look to page 3-2, it contains the
requiremeﬁts;

CHAIRMAN BECHHOEFER: What page?

'MS POOLE: 3-2. It's about in the middle.

Pardon mei iL's 3.2.

jCHAIRMAN BECHHOEFER: OKkay.

'MS. POOLE: I'll read the pertinent two sentences:
Licenseesjwiil often supplement submittals with additional
informati»n and changes to the original proposed amendment.
The SEE suould include a discussion of any changes submitted
by the liﬁensee.

'I don't want to make a mountain of a mole hill; I
just want?d to indicate that the Staff will review the whole

thing, ani we would not disregard any portion of a license

amendment ‘application.
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- CHAIRMAN BECHHOEFER: And, I take it, the Staff
considers.the amended tech spec as what's currently part of
the 1icen¥e amendment request?
EMS. POOLE: That's correct.

;[Discussion off the record.]

\
i

CHAIRMAN BECHHOEFER: Well, Ms. Burton, we will
conclude by saying that we will order that the tech spec, as
revised, as set forth, be incorporated into the license,
into the amended license.

'So, with that, I think we will have resolved
Contention 5.

[Discussion off the record.]

iCHAIRMAN BECHHOEFER: Well, I think the Board will
now, as wé said before, take a break before we get into
Contentioﬁ 4. Would 20 minutes be sufficient for parties to
look at the documents, or would you need a little more than
that? It tfying to fix it, like, 1f we came back at 10:15
or 10:20?; Say, 10:15, would that give your experts enough
time to lnok over the additional documents?

MS. BURTON: Without disregarding our objection
that we haven't had a full and adequate opportunity to
review it. and I don't think we can in 20 minutes, we're

certainly wiiling to accept those terms for purposes of the
o

proceedings going forward, given that the Board entered the

order thai it did.
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j[Discussion off the record.]

'CHAIRMAN BECHHOEFER: Yes, I think the Board will
actually ?reak a little longer than that, about a half an
hour, aboﬁt 10:25, we'll back, and hopefully that will give
a little hore time for you to discuss, for the Intervenors
to discusé the additional material, and see how it blends in
with the ‘emainder of their argument on Contention 4.

lI think that's fairly crucial, so we'll have a
half-hour break here and be back at 10:25.

" [Recess. ]

fCHAIRMAN BECHHOEFER: Back on the record. We'll
proceed now to Contention 4.

:Msi Burton, you lead off on that.

'MS. BURTON: Yes, thank you very much, Judge
Bechhoefe::.

'I'd like to lead off by first of all thanking the
Board foriité great courtesy last evening in hearing the
comments %ndthe statements of members of the community here
in Southeastern Connecticut, because of the concern that we
raise in Contention 4, that this community has already
suffered Quite enough undue risk from the operations of
Millstoneé

£In Contention 4, we posit that new administrative
controls bose an undue and unnecessary risk of a criticality

accident.  This licensee is proposing to double the storage
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capacity of the spent fuel pool, and it should have a good
reason to.do that, because of the enhanced risk to the
public.

But in my comments to follow, I would ask the
Board to iieep in mind, the prospect of the licensee
divesting: itself of this plant, shortly, and the facts and
information which have come forward regarding the relative
cost of tiiis temporary solution to highly-radiocactive waste,
as opposed to other safer, perhaps somewhat more costly
solutions.

 CHAIRMAN BECHHOEFER: Ms. Burton, pardon me for
interrupt:ing, but I'm not sure that we legally may take into
account, 7ny impending transfers of ownership which have not
occurred, anc¢ which have not even been finally approved.

:I would think that any transfer of ownership would
be subject to some sort of a hearing requirement, probably
not before a Licensing Board, but at least before the
Commissio:n. I'm not sure about that, but I think so.

:And I don't think we can take into account, any
impendingltransfers. We have to assume that the licensee
will be ih control of its processes and procedures, and that
it will carry out whatever type of condition we may impose.

lMS. BURTON: With all respect, I do believe that
there areiproceedings pending before the NRC and other

agencies conéerning the pending divestiture of these plants
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by Northenst Utilities.

That is a matter of public record before your
Agency, if I'm not mistaken, and I do believe it is an issue
here. Thére5are gquestions that are posed by the licensee
itself —-;these are just prefatory remarks, by the way --
concerning the need for expansion of the spent fuel pool at
Unit 3.

As we have illustrated in the very first exhibit
appended *o our summary, there may be some thought on the
part of this.utility to store spent waste from Unit 2 at
Unit 3.

.That is information that came out very late in the
discoveryyprocess, and, if I'm not mistaken, does not appear
anywhere in the application materials.

?So we have questions about the motivating factors
that havelbrought this application to double the storage
capacity §f Unit 3 before the NRC at this time.

fBut those were just introductory remarks, and I'll
go now in&o the body of what we have to say, which I think
can be summarized by saying that this community that is
represent%d by the two Coalitions in Connecticut and Long
Island, ié simply not prepared to accept the imposition of
new admin}strative controls which will increase the rigk,
unnecessa;ily, of criticality at Millstone.

- I'm going to be proceeding essentially through the
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outline szt forth in the summary, with the overriding
thought that there are no concrete standards that have been
adopted tﬁat are followed by the NRC in reviewing
applicati;ns for re-racking spent fuel pools at the 102
commercia’ nuclear reactors presently operating in this
country.

And I will argue more about that later, but our
overriding concern here is that without standards, without
criteria, there is the need for these proceedings to follow
the courss to a full evidentiary hearing so that we can
reach theﬁproper resolution that needs to be reached on that
issue. _ |

{I'd like to begin with the first prong of our
challenge?here in Contention Number 4, relating to the
significafnit increase in the probability of a criticality
accident:

‘We assert that there are five factors interacting
which wil.. significantly increase the probability of a
criticaliﬁy éccident at Millstone.

‘Each of the points I'm about to raise, we posit,
qualifies under 10 CFR 2.1115, for designation as issues
which reqiire and adjudicatory hearing, because they are
material ~ssues that are in substantial dispute, and can
only be résolved through that process.

-The first of these issues is that the amendment
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would lead to increased complexity of the administrative
controls ﬁpon which the licensee will rely to prevent a
criticalicy accident.

‘We have summarized the new administrative controls
as follows: The proposed amendment would increase the
number of‘fuel storage regions within the Millstone Unit 3
spent fuei pool by 100 percent; the current pool has two
regions, &hile the proposed pool configuration would feature
four regions;

:The proposed amendment would increase the number
of parameters affecting storage in the Millstone Unit 3
spent fueli pool by 50 percent.

:The current pool storage options are dependent on
two param;ters, enrichment and burnup, while the proposed
pool storﬂgevoptions would rely on three parameters:
enrichment, burnup, and decay time.

fIt_is clear from the application of the licensee,
therefore. that this application proposes to increase the
complexit:r of administrative controls upon which the
licensee will rely to prevent a criticality accident.

+Accordingly, there will be significantly more
opportuni;ies for a fuel mispositioning event. As we have

brought out in our summary papers and in the submission of

the materﬁals that we have, this utility has a history of

[
.

i
problems with administrative controls. At this point in the
b
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proceedinygs, apparently that issue is not even contested.
The NRC scaff has asserted, and we do not argue with its
conclusion that this particular licensee has a pronounced
history o failure to abide by administrative controls.

"This issue extends to the spent fuel pool where
the licensee, preliminary, in discovery, released incident
after inc;dent of errors in its spent fuel pools at Units 1,
2 and 3. VAs discovery proceeded and we got deeper into
informatiﬁn that was not readily disclosed by the utility,
we found more and more instances of difficulties and errors
in the opération through administrative controls of the
activitieﬁ involving fuel movement and transfer at Unit 3.

>Ouf second issue here is the failure of
administrative controls can lead to a criticality accident.
We have svown in Exhibit C that a variety of failures of
administr;tiQe controls will lead to a criticality accident
or a violation of criticality limits. Failures of this type
have occu?red and are more likely, if administrative
controls ire more complex. Greater complexity of
administrétive controls creates more opportunities for their
failure.

jWe have had --

JUDGE KELBER: Excuse me, Ms. Burton.

\MS. BURTON: Pardon me.

' JUDGE KELBER: Do you contemplate that violation
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of a techﬁical specification of a regulatory limit on
reactivit? is equivalent to a criticality accident?

.MS. BURTON: I'm sorry, I did not hear the first
part of y»ur question, sir.

"JUDGE KELBER: Do you, in making this last
statement?that increased -- well, administrative -- failure
of adhering to administrative controls can lead to a
violation?of a criticality limit, is that the same in your
mind as a;criticality accident?

‘MS. BURTON: If I said that, I didn't mean to say
that. I don’t think I did say that.

?JUDGE KELBER: I am referring -- well, you did say
it in fooLnote 41 in your brief, and you just repeated it
here. Yoﬁ said it could lead to a criticality accident or a
violation of criticality limits. Are the two the same in
your ind?

?MST BURTON: No, certainly, they are not.

iJUﬁGE KELBER: Okay.

TMS. BURTON: Greater complexity of administrative
controls éreates more opportunities for their failure.

At this point I will briefly make reference to
this receﬁtly submitted material with the affidavit of Mr.
Cerne, whé has identified himself as having been, for a

significaut period of time, chief resident inspector at

Millstone:Unit 3, as he has responded to the submission of
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information that we obtained from the licensee, namely,
reactor eﬁgineering logs of the refueling outage that
occurred in 1999.

iAs I have mentioned, this is information that was
at hand aﬁ the plant, presumably available to Mr. Cerne. He
has, in h:is affidavit, set forth various statements
concerning the various incidents that occurred during that
outage. e can't dispute his statements, but we can say
that, in erifying that these activities have occurred, we
believe tlilat the cases -- that the potential for criticality
has been lncfeased when there are so many breakdowns in
equipment»and so much reliance on emergency bypass
procedureis. A single one of those is serious, but an
avalanche of.them, for instance, seven within a four period,
of the inwvocation, necessary invocation of emergency bypass
procedure%, while it may not be technically incorrect,
creates aksiﬁuation where human error is subject to greater
-- there s ﬁreater risk of human error.
fCHAIRMAN BECHHOEFER: Are you referring to the
refueling!outage 67?

iMS; BURTON: Yes, specifically, I am.

' CHAIRMAN BECHHOEFER: Right. Right.

'JUDGE KELBER: Now that is a conclusion based
essential;y on what is called human factors. Is any one of

your experts an expert in human factors analysis?
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MS. BURTON: I am glad you asked that question. I
know that specifically the staff has used that issue or that
term with regard to our esteemed expert, David A. Lochbaum.
I was ver: sﬁrprised to see that in the summary, given that
Mr. Lochbaum's curriculum vitae was appended to his original
declaratibn in this matter, in which he set forth his very
extensive;background in operations at nuclear reactors for
many, man’ years, at many locations in the country,
including, --

+JUDGE KELBER: But is he an expert in human
factors analyvsis, that is what I am asking? You are making
a contentlon, which is very important, and what you are
stating is that when there is an increased amount of trouble
in carrying out an operation, there is an increased
likelihooﬂ of error. And this may sound very common sense,
but what ﬁe have found in risk analysis is that, really,
this is agmatter for human factors analysis, and an awful
lot depends upon what the nature of the procedures is. And
I wanted ?o know whether you have someone who is skilled in
human fac;oré analysis, qualified as an expert in that
field. Aﬁd ; don't think, with all due respect to Mr.
Lochbaum,‘thét he is qualified as an expert in human factors
analysis,sbut maybe you have someone else who is.

;MS. BURTON: Well, this may very well present the

case that --
i
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"JUDGE KELBER: This is -- if we were to go to an
evidentiafy hearing, that is the person I would like to hear
from.

MS. BURTON: That is just about what I was about
to say, that your question seems to suggest yet another
reason why there is a need --

,JUDGE KELBER: I wasn't making a reason. I was
just saying that if we go there, that is the type of
evidence that we would have to hear.

.MS. BURTON: I understand. But, again, with
respect to Mr. Lochbaum, he is a nuclear safety engineer,
and I think that his own curriculum vitae establishes
significaﬁt experience in this area which you mentioned.

. JUDGE KELBER: Don't try it, Ms. Burton. I have
got lots of experience. I would never claim to be a human
factors expert.

:[Discussion off the record.]

;CHAIRMAN BECHHOEFER: Okay. Sorry for the
interrupt;on‘

iMS. BURTON: I just wanted to further point out
that we aire familiar with the individuals designated by the
NRC to re?iew this application, Dr. Kopp and Dr. Atard, and
I am not ;amiliar with their having set forth special
expertiseiinmhuman factors, but I stand to be corrected.

&

;CHAIRMAN BECHHOEFER: Well, they are going to be
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asked.

MS. BURTON: Pardon me?

'CHAIRMAN BECHHOEFER: We are going to ask the
staff and?the licensee when we get to them.

éJUDGE KELBER: You are not the only one.

ﬁmsﬁ BURTON: Thank you. Our third point here is
that criticality calculations can contain errors and, in
fact, we have recited numerous instances, including at
Millstone Unit 2, where there have been acknowledged errors
in calculétions.

IJUDGE KELBER: Do you contend that there are
errors in;the criticality calculations for the current
applicatién?

'MS. BURTON: Our position there is that we are
assuming,kfor purposes of this hearing, at this stage, that
the calcu%ations are correct.

:JUDGE KELBER: Thank you.

:MS‘ BURTON: And our point with regard to
calculati§n errors is that reliance on administrative
controls of increased complexity requires the performance of
additionai cgiticality calculations involving a greater
number offparameters.

{The number of criticality calculations can

increase 1ore than proportionally with a number of regions

and paramaters, for example, an increase in the number of
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regions i1 a pool, as the licensee proposes at Unit 3,
requires no criticality calculations, not only for each
individual region, but also for all combinations of
interfaciug zones where regions are adjacent. And so,
accordingly, there is an increased potential that
calculational errors will lead to a criticality accident in
the pool.. I will be addressing criticality calculations
shortly ih another context.

Our fourth point here is that fuel can be
mispositibned. And we have brought forth in our summary
materialsia wide-ranging history of fuel mispositionings at
reactors écross the country, well documented. They do
happen ana, in fact, we take the position that they are not
unlikely avents at all, but that they are likely events.

iMillstone has not been excepted from this group,
and, in fact, there was an incident on April 26, 1994, that
we have c.ted to you, at Millstone Unit 3 involving a
lowering Sf fuel assembly into spent fuel pool number N-7
instead of N-6. We have supporting information with regard
to that particular incident and it was the subject of
depositioﬁ involving one of the licensees' employees. And
it came oit in that particular incident at Millstone Unit 3
that the <rane operator responsible for -- apparently
responsib?e for that mispositioning incident reported poor

lighting conditions and said in his report, quote, "Due to

’
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the poor _ighting in that area, I did not see the fuel
assembly." The PEO also checked but he apparently did not
see it eiéher.

I bring that issue up because we also learned
during di?co§ery that this licensee has a cost cutting
pattern, ;nciuding one that has led to a situation where
they don't change light bulbs routinely when they go out and
that is part#y because of the expense, $2,000. That is what
Mr. Jense; séid under oath. And he said that years can go
by before:bulbs are replaced at the spent fuel pool.

rWe could forgive somebody in another instance of
not replaéing light bulbs, but when we have a crane operator
who can't}seg where to put a spent fuel rod because of poor
lighting,éthat is something we cannot accept.

;The crane operator also attributed the mistake to
fatigue duae to overwork. He had been up since '1:30 and came
into workiatLS:OO. This was apparently because the licensee
was in a #ush to get the refueling outage done, put the
workforce;on:overtime, and this was a consequence of it -- a
schedule—dri§en, cost-driven mistake.

#:

"The crane operator admitted to a distraction. He

1
i

was holdiﬁg a conversation with somebody at the time and
that led im to forget to cross out the cell we had just
loaded. He said he also felt unburdened by inadequate

procedures according to the papers he filed. And he said

S
Y
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this, quote, "The engineer should have a better way of
keeping tfack of fuel assemblies."

1He was also confused and we can respect that this
was a conscientious devoted worker. We have no reason to
believe oiherwise. He was confused, quote, "Some confusion
may be crﬁated by the number of procedures in use."

ﬁHe‘also acknowledged another mistake, that he
should ha&e notified the shift supervisor when the
misplacem;nt occurred and fuel movement should have been
halted.

”This is just one incident that happened to be
uncovered during the discovery proceedings in this matter.
However, it is symptomatic of the issues that we bring forth
in this cihntention, that although a procedure may, in
isolation, seem simple, if something goes wrong and other
procedures; that people aren't used to dealing with have to
be used, ;nd then they have to do it again, and they have to
do it aga..n, and repeatedly, and other things are going
wrong, ani they can't see what they are doing, and they are
tired, ang they are distracted because things aren't going
the way they are expected to be, then we have a recipe for
disaster.. And the last thing we need is to inject more
elements that will give rise to more of these difficulties.

}Our fifth issue is that dilution of solution boron

i 3
]

can occur, And we have given examples of nuclear industry

1

oy
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experiencé. We are aware, from a visit to the spent fuel
pool, thay there is a fire hose inside the building. We
would expsct that that would be there because somebody
determine:d that it might be necessary to use a fire hose to
fill up the pool should there be a problem, should there be
leakage, éhould the water go down.

}Iffthe water goes down and it is not noticed, and
some thinés aren't noticed for a long time, we know that
happened 4t Unit 2 when there was a loss of two inches in
the level of the spent fuel pool, because nobody noticed for
a long tiﬁe. And if one were to point the fire hose with
unborated;water into the pool, there could be a problem, and
that is a*credible scenario here.

fThe second aspect of our Contention 4 has to do
with the ;ndue increase in the burden of risk that is
presented»by this application.

 CHAIRMAN BECHHOEFER: Ms. Burton, one interruption
again. A#e ﬁot so many of the calculations before us done
with the éssumption of unborated water? The K effective
calculatibns?

iMS. BURTON: We do agree with that. However, in
discovery; we sought to obtain information concerning the
licensee‘é analysis of events that could take place for
which thermaintenance of the level of boron wouldn't suffice

to proteci against a criticality accident, and that
j\"
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information was not produced. Apparently it does not exist.
It was noi submitted in support of the application. 1In
fact, we nelieve that that is one aspect of why the
applicati5n eventually should be denied because the licensee
has not blen able to maintain and meet its burden of proving

i
why the license application meets safety standards.

ECHAIRMAN BECHHOEFER: Thank you.

!JUDGE KELBER: If the pool is full or within two
inches oftits 11 feet of depth over the fuel, and it was at,
say, 800 parts per million, which is the tech spec limit,
let's forget the 2600, and one would try to dilute it to
somewherevdown around 10 percent of that, how much water
would be @eeded and where would you put it?

h[Discussion off the record.]

~MS. BURTON: Judge Kelber, your question was very
thoughtfu% and we appreciate your raising it because it
coincides with our concern that the licensee has failed to
provide calcglations that show the full and complete
envelope ;f potential criticality.

ﬁJUDGE KELBER: That doesn't address my question.

I asked a;very straightforward question. You are proposing
that some?ne‘can dilute the boron in the pool by adding
unboratedﬁwaper. What I want to know is how much unborated

&

water and:whére does the -- if the pool is reasonably full,

{

is there }oom for this unborated water to mix in the pool or

A "ANN RILEY & ASSOCIATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




17
38

19

354
does surpius water have to go somewhere? If so, where does
it go? |

. [Discussion off the record.]

fMS. BURTON: Judge Kelber, I am very sorry, but at
the spur of the moment, we are not able to provide you with
a calculation that would specifically answer your question,
but I wili say that we have not obtained the information,
although we attempted to in discovery, which would provide
us with agfull range of understanding the full envelope of
criticality.

¥JUDGE KELBER: My question is very specific, it
doesn't gQ to criticality, it goes to dilution of the boron.
I don't réally -- we will bring the envelope, so-called
envelope »f criticality at a later stage if it is pertinent,
but right;now I was just interested in your point 5, which
is that dilution can occur. And I wanted to know, if it can
occur, whiat are the immediate consequences of that in terms
of where @oes all the water go, how much is needed?

;MSi BURTON: Well, we know at the very least that
there aretexit ways for water from the pool. We alsoc know
that theré are plumbing fixtures within the pool room. We
know from discovery that there have been incidents at
Millstone;involving failures of valves through
mispositiéning and, also, failure of seals. In fact, maybe

I could refer to one incident that was cited last evening at
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Connecticut Yankee involving a failure of a seal that led to
a major lbss of water in the cavity or the channel of the
fuel pool;area in Haddam, not so far away from here.

'JUDGE KELBER: Did criticality result from that?

'MS. BURTON: Not that I am aware of.

;JUDGE KELBER: Was any fuel uncovered in that
accident? .

'MS. BURTON: We were very fortunate in Connecticut
that at that particular time, through nobody's prescience,
there was:apparently no fuel there at that time. Had there
been fuell it would be a very different story.

iJUDGE KELBER: Would it have been uncovered?

;MS. BURTON: Pardon me?

ﬁJUDGE KELBER: Would the fuel have been uncovered
if it had.been there?

‘MS. BURTON: Certainly.

:[Discussion off the record.]

'MS. BURTON: If it was in transit and it had been
raised, iﬁ could have been uncovered, yes.

"JUDGE KELBER: If it were in transit and if it
were raiséd, it would have been uncovered. But if it were
in the sp:nt fuel pool, it would not have been, is that
right? :

VMS. BURTON: That is correct.

f

:JUDGE KELBER: Thank you. That clears it up for
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me.

'MS. BURTON: With regard to our issue of the undue
increase :in the burden of risk, we believe and we have set
forth in »ur summary that operation of the Millstone Unit 3
fuel poolgplaces a burden of risk on members of the
workforce{and the surrounding public which is unacceptable,
had not bzen properly characterized by either the licensee
or the staff, either for present conditions or for the
conditions that would arise after the proposed license
amendment . that the lack of proper characterization is
itself a part of the burden of risk because it promotes
uncertaingy and concern on the part of the potentially
affected ﬁeople.

;Our first point under this issue is that the
license amendment poses the increased probability of a
criticali%y accident, increasing the burden of risk from
pool operétions.

.And our second point is that neither the applicant
nor the NFC staff has what appears to be a proper
understanding of the increased burden of risk. We have set
out how we believe that the licensee has failed to provide
an analys.s that is necessary to address the issues that we
have rais?d.

;We have also appended to our summary various

transcripts of depositions that were taken in this process
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in which we sought to understand what the staff had to say
in terms of its standards, its understanding of this
application, its understanding of the context of its
application, as well as the broad-based base of information
from which it would judge this particular application. And
as the at*achments might suggest, there was a less than
satisfyin& response from the individuals designated by the
NRC staff to address these issues.

‘In fact, the information that we learned led us to
have far jreater concern than we did when we initially filed
these contentions, because we learned that individuals
assigned co review the application, or one of them had
never, in his past extensive history, been assigned to
review an?thér application for spent fuel pool rerack,
although Fhere have been many such applications over the
years in Fhe industry, as we know.

;We learned through this discovery process that the
NRC does not maintain a database, it doesn't have a
statistical analysis of the various events and incidents
which we éave set forth to illustrate our concerns here. We
learned tﬁat, really, there is no bedrock, concrete standard
that the ﬁRC employs to address issues that need to be
addressediin‘terms of protecting the public health and
safety inith;s process.

;In'fact, we were shocked to hear from one of the
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NRC stafffmembers that led us to believe that he simply
accepted ﬁhatever the licensee was telling him in terms of
what stanﬁards he needed to employ. That fell far short of
what would be required to establish that there is an
adequate ievel of concern, sensitivity and awareness on the
part of the reviewing body with regard to this application.

CHAIRMAN BECHHOEFER: Dr. Cole has a question.
You said ?ou did.

;JUDGE COLE: Well, she is not finished vyet.

:CHAIRMAN BECHHOEFER: Oh, I am sorry.

iJUDGE COLE: I have one question then.

. CHATRMAN BECHHOEFER: Well, I thought you wanted
to interrﬁpt at this time.

L[Discussion off the record.]

?JUDGE COLE: Let her finish.

}CHAIRMAN BECHHOEFER: Oh, okay. Go ahead. Sorry
for the iﬁterrupt, Ms. Burton, go on.

jMS. BURTON: Thank you. On this point as well,
particula?ly, the Coalition sought, through discovery, to
obtain information concerning the analysis that the licensee
has conduéted with regard to criticalities, and also
dilution éf soluble boron.

%Webmaintain that a complete analysis of boron
dilution écenarios requires the consideration not only of

seismic loading, as was done by the licensee, but of factors
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that incl.ude operation and maintenance errors, heat
exchanger tube failures, seal failures and leakage due to
corrosion Fach of these factors must be considered for
each system that could remove water from the fuel pool or
add water to the fuel.

fIt became clear in these proceedings that the
licensee has not performed a boron dilution analysis that
considers each of these factors and systems, and has not
provided sufficient information to allow such an analysis to
be performed independently.

Well, in light of that major shortcoming, it
appears tﬁat there has been a lack of adherence to standards
required of the licensee to establish that this is a safe
plan and %hat there will not be criticality.

Each of these issues that I have brought up
presents, on its own, a case where there are disputed issues
of fact. They are in genuine and substantial dispute, and
can only be resolved through the evidentiary hearing process
before thé Board.

kThe Coalitions contend that the application poses
a signifiéant increase in the probability of a criticality
accident. We have set forth facts to verify that. We also
charge the application will increase the complexity of
administrétive controls, enhancing the likelihood of

criticalicy.
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‘We have shown how a failure of administrative
controls san lead to a criticality accident. We have shown
how criti=ality calculations can contain errors leading to
incorrect analysis of criticality. We have shown how fuel
can be mispositioned. We have shown how dilution of soluble
boron can occur. We have presented facts. They are in
dispute iﬁ this proceeding, as you will hear, and this
dispute can only be resolved properly through the process of
the full évidentiary hearing. That concludes my remarks.

:JUDGE COLE: Excuse me, Ms. Burton, I just have
one gquestion. You are alleging that these new
administrative controls pose an undue and unnecessary risk
of a crit}cality accident. We have been operating spent
fuel pool§ all around the world for many years. Do you or
your colléagues know of any incident where the lack of
adherence,to.administrative controls has led to a
criticalicy accident anywhere in the world, anytime in the
history o} nuclear power and spent fuel pools? Do you know
of any? |

iMS, BURTON: Unfortunately, we do.

:JUDGE COLE: Can you tell me about?

IS

"MS. BURTON: We have cited the criticality

4
accident which occurred in Japan not so long ago.

i

~JUDGE COLE: That was not a spent fuel pool,

ma'am.

ANN RILEY & ASSOCIATES, LTD.
: Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




361

MS. BURTON: I'm sorry.

JUDGE COLE: Spent fuel pools is what we are
discussing here today.

~ [Discussion off the record. ]

'MS. BURTON: I'm sorry, I apologize for not
listening carefully enough. We are not aware of any
reported éncident of criticality in the spent fuel pool.
However,‘

JUDGE COLE: Criticality accident.

MS. BURTON: Pardon me?

:JUDGE COLE: Criticality accident.

MS. BURTON: Criticality accident. However,
although there have been spent fuel pools in existence for
quite soma period of time, the administrative controls that
we are tagking about today haven't enjoyed the same
longevity and many of them are only very recently -- have
only very recently been employed, and so the experience
can't be Qaid to be very lengthy.

JUDGE COLE: I understand your point, ma'am. It
is changing and so the past history might not reflect what
the current risks might be, but I was just asking for a
single inéident of a criticality in a spent fuel pool
anywhere in the world associated with lack of adherence to
administrative controls. And I did not know of any.

MS. BURTON: We have been lucky.
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JUDGE KELBER: Once again, you have stated, just a
few minutés ago, that a failure of administrative controls
can lead to a criticality accident. Did you mean
criticaliiy accident or did you mean violation of a
regulatory limit on reactivity?

MS. BURTON: I'm sorry we haven't been clear about
that, but it is our position that either one is possible.

' JUDGE KELBER: Either one. Okay. Thank you. I
have some'questions on your brief. Some of them have been
answered already, but let me go through some of them. On
pages 13 fhrough 16 of your July 6th brief, it discusses the
incidence at the refueling outage 6. Were any fuel
assemblies mispositioned as a result of these problems?

'MS, BURTON: Not from what we have gleaned from
the logs #hemselves.

~JUDGE KELBER: Okay. Did the equipment fail in
such a manner -- this is page 24 -- did the equipment fail
in such a manner as to challenge the safe handling of the
fuel? |

MS. BURTON: I'm sorry, would you please repeat
that?

 JUDGE KELBER: Did the equipment fail in such a
manner asfto;challenge the safe handling of the fuel?

MS. BURTON: Well, for that, I would have to

refer --
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JUDGE KELBER: I am looking at page 24.

‘MS. BURTON: Yes. I would have to refer to the
audits and the analysis that were done by the licensee's own
employees and engineers. And we have cited how they
themselves called attention to the fact that -- and let me
guote, "These malfunctions affected the efficiency of the
refueling.operations and potentially challenged the safe
handling of the fuel. Had the equipment failed in a manner
such that'a fuel assembly could have been damaged or been
unable to be moved to a safe location, severe challenges to
nuclear fﬁel safety could have occurred." And that is a
statement. from Northeast Utilities own condition report.

JUDGE KELBER: All right. Thank you. Page 29,
you use the term "credible" and I want to know what you mean
by credible. Some people mean credible is something that
physicallf is possible. Other people mean by credible that
it is something which is highly likely. And I would like to
know the sense in which you are using it.

:[Discussion off the record.]

EJUDGE KELBER: It is in the middle paragraph on
the page,%it begins, "If the technical specifications for
Millstonernit 3 are changed as requested, it is credible
that a human error could result." And then you go on that
such an error is credible, so on. In what sense are you

using the term "credible" there?
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JUDGE COLE: I think Dr. Kelber has a different
page 29 than I have.

CHAIRMAN BECHHOEFER: Yes.

JUDGE KELBER: I stripped off the declaration and
just took' the paginated.

JUDGE COLE: Well, so did I. So did I.

- JUDGE KELBER: Well, I used the magic of
WordPerfect to get it.

"JUDGE COLE: Well, I used the magic of my writing.

MS. BURTON: We are in the section on Contention

Number 67

JUDGE KELBER: Well, let me put it this way,
footnote }6 -- wait a minute, footnote 20. Well, let me
read the éentence and that may help. "If the technical

specifications for Millstone Unit 3 are changed as requested
by NNECO, it is a credible that a human error could result
in the wrbng_fuel assembly being loaded into a Region 3
rack. That such an error is credible is implicitly conceded
by NNECO's evaluation of such an event."

Now, what I wanted to know was in what sense are
using the{word "credible" there?

[Discussion off the record.]

MS. BURTON: We would say that it means that it is
possible without saying anything about its relative

likelihood.
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JUDGE KELBER: It does not imply likelihood.
Thank you. Okay. Let's go on. A couple of pages further
on, you réfer to experience at U.S. nuclear power plants,
failure of administrative controls, and I have omitted some
words, is a likely occurrence. What do you mean by "likely"
and how do you propose to show this case, this is the case?
Was Mr. Parillo's estimate of 1 error in 3,000 moves at
Millstone 3 gravely in error?

MS. BURTON: You have raised a very good point,
Judge Kelber, and, in fact, we believe that the meaning of
likely is something that can only be properly determined
after a full evidentiary hearing here. There is a factual
dispute as to what that means in this context.

:JUDGE KELBER: I'm sorry, but how can evidence of
any sort Qefine what one means by "likely"? This is a
qualitati&e ﬁerm, and if you go out into the street, are you
likely tolbe‘hit by an automobile, let's say? People say,
well, I have one chance in 100, one chance in 1,000. Other
people sav I have one chance in 10. When I walk to work, I
calculate it is one chance in 5, but that is a different
matter. .

:So, again, what do mean here by "likely"? Does
Mr. Parillo'é estimate of 1 in 3,000 qualify as likely?

[Discussion off the record.]

"MS. BURTON: I can respond as follows, first of
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all, I think we can look at the history in the industry, as
well as Millstone, and see that we have provided many
examples o show that incidents, particular incidents are
likely, as opposed to unlikely.

I would also like to point out that the NRC staff
has conceded that the NRC has never done a statistical
analysis,!and doesn't have a database.

‘JUDGE KELBER: I understand that. I just wanted
to know whether you mean that 1 in 1,000 or 1 in 3,000 is
likely or not.

‘MS. BURTON: Well, I think until that information
can propeily be --

JUDGE KELBER: I am not endorsing Mr. Parillo's
estimate,4I am trying to get an understanding of what you
mean by "aikely." I have done my own estimate, by the way,
it is different from his, but that is beside the point.
What I wapt to know is what do you mean by likely? If we
were in aﬁ evidentiary hearing, what would you be trying to
establish as the relative frequency of this event?

MS. BURTON: There has never been an analysis
either by.the licensee or the NRC of a criticality accident
in a spenﬁ fuel pool or its consequences.

:JUDGE KELBER: No, that is not -- again, that is

:

not what I asked you. Maybe we had better drop that.

* CHAIRMAN BECHHOEFER: Well, I think the answer
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could be is i in 10 likely, is 1 in 100 likely, one chance
in a hund<ed? 1Is one chance in 10,000 likely? One chance
in 10 mil-ion? Where do we --

'JUDGE KELBER: That is really what I am trying to
get at, yes.

fCHAIRMAN BECHHOEFER: Yes. And I think it is
important --

'JUDGE KELBER: It is independent of what kind of
event we are talking about.

CHAIRMAN BECHHOEFER: Right.

:JUDGE KELBER: All of this would be much better if
the stafflwould speed its risk-informing of regulations.
They have:been dragging their heels for 25 years.

- CHAIRMAN BECHHOEFER: Not the staff members
gitting in fﬁont of us, but the staff generically -- or
generally, I should say.

:JUDGE KELBER: Go ahead.

MS. BURTON: If I could say, it is very difficult
to address this question, 1 in 100, 1 in a million, without
having a éontext. In a certain case, 1 in a million, if you
have done 2 million things, might be something that might
seem like-.y. Or in another context, it could be different.
It is very difficult to take it out of context.

‘JUbGE KELBER: I think Blaise Pascal, who,

unfortunately, is no longer with us, would have differed
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considerably with your response, but let's go on.

Are you going to -- when are you going to be
discussing criticality analysis? 1Is that in the context of
GDC 627

'MS. BURTON: That's right.

JUDGE KELBER: Okay. We will get to that then.
Let me get back to this question, once again, can a failure
of administrative controls, given that the boron is in the
spent fuel pool -- I am not talking about cases where there
is boron dilution now -- but can a failure of administrative
controls, by itself, lead to a case of K effective equals 1?

. [Discussion off the record.]

MS. BURTON: To respond, if the boron level were
maintaineg at 2600 parts per million, we would agree.
However, ;f the dilution were to go to as low as 800 parts
per milliﬁn, should there be the right, or the wrong, shall
we say, circumstances, including, for instance, a
mispositioning, then it is our position that there could be
potential.y é criticality.

.JUDGE KELBER: Okay. We will ask the applicant to
discuss that question. Do you include in administrative
controls the question of the cooling of the spent fuel pool?
Because we are aware that, of the materials presented, that
there is é positive temperature coefficient of reactivity in

Unit 3 --1rack 3, and that is there were a mispositioning
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error or the right type, that if there were a failure of
cooling, the reactivity could increase. I don't Know
whether i® could increase to 1, but it could increase. Do
you include within the scope of administrative controls a
failure of the cooling system, or is that an independent
failure?

‘[Discussion off the record.]

MS. BURTON: On that point, Judge Kelber, it is
our position that the element here of potential failure of
cooling in the spent fuel pool is not something subject to
administrative controls.

JUDGE KELBER: Thank you. Now, later on in your
brief, in my pages 60-61, nobody seems to have the
pagination that I have, you use the phrase complete
reliabili;y, then you use cumulative opportunities for error
and cumulative probability. And I am particularly puzzled
by the ph;ase cumulative probability, and I want to know
what is meant by that.

MS. BURTON: Are we in the area now of Contention
6?

JUDGE KELBER: Apparently this is in the context
of GDC 62. The only reason I bring it up here is you have
been talk;ng also here about the likelihood of -- increased
likelihooa of error. If you wish, we can postpone that till

the discussion of Contention 6.
¥

ANN RILEY & ASSOCIATES, LTD.
. Court Reporters
1525 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




17
18

19

24

Z5

370

MS. BURTON: Certainly.

:JUDGE KELBER: Well, I am done.

"CHAIRMAN BECHHOEFER: Well, somewhat along the
line of questions that Dr. Kelber posed, there are
criticality calculations for Region 3 which, to a person is
not technically trained, would appear that if the water
temperatufe would reach as high as 160 degrees that the K
effective%of 1 or higher might be reached. And I don't know
if I am misreading some of this material. It occurs in
Stanley Turner's affidavit as one of the tables, but it is
an expansion of the tables set forth. But at least as an
untrained observer for -- untechnically trained observer, I
would wonder whether if the water temperature were 160
degrees of higher, could there then be criticality or a
criticalipy incident.

iJUbGE KELBER: I think Judge Bechhoefer is
referringéto Dr. Turner's Table 3, and make no mistake about
the paginatién here, because it is a bound document, page 28
in his affidavit, and it is the footnote with the double
star. And he is referring to a single misplaced assembly of
the maximpm reactivity, whatever that means, with concurrent
loss of a;l soluble boron.

[Discussion off the record.]
+MS. BURTON: Judge Bechhoefer, if I understand

your question related to this heating of the water to 160
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degrees - 150 degrees.
. CHALIRMAN BECHHOEFER: Right.

'MS. BURTON: Could there be a criticality,
depending.on the boron level?

CHAIRMAN BECHHOEFER: Yes.

'MS. BURTON: And we agree that there could be. If
that was ?our question.

CHAIRMAN BECHHOEFER: Well, my position is, would
that be within the envelope of conditions in the spent fuel
pool that where a criticality accident or incident might
result, m’ght occur? And you are welcome to consult your
experts.

[Discussion off the record.]

MS. BURTON: I guess what I have to say is that
this issua is not something that we brought up as a matter
of disputa, but we don't dispute that it could occur.

ACHAIRMAN BECHHOEFER: Right. Well, the licensee
is going to be asked a similar question. And, of course, it
is the liéensee who did the calculations.

I have another question which relates to -- I

i

think it is your Exhibit 12, but it is the so-called Bopre

memoranduri. Do you believe -- I am just reading from the
summary paragraph right now -- where it says second sentence
of the surmary, although these equipment -- and this, by the

way, is an internal memo, from what I understand, for
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Northeast Utilities, but it says, although these equipment
failures did not result in actual fuel damage, the number
and varieﬁy of failures demonstrated that the fuel handling
system was not adequately prepared to support refueling
operations. Well, does this performance, in terms of
carrying out administrative controls, do you believe this
would refiect on their ability to successfully carry out
administrative controls? That is the way I should have
worded the question.

MS. BURTON: Yes. I would go beyond that, as the
memo seem¥ to document, that many of the problems that
manifested themselves during that particular refueling
outage invol&ed problems with equipment which had been
previously identified in earlier outages. Some were put on
lists to 5e taken care of and in actual fact, were not
addressed; even though they were noted as being necessary.
And 1 thiﬁk the memo does document how, if problems had been
properly éddressed when they arose, it would have obviated
many of tpe errors and the potential safety issues that were
brought u§, brought to light.

:JUDGE KELBER: But following Judge Bechhoefer's
question,fwhich is, does that illustrate a failure to adhere
to adminiétrative controls, does the memorandum substantiate
a case of failure to adhere to administrative controls?

[Discussion off the record.]
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'MS. BURTON: Dr. Kelber, I believe that there are
administrative controls that call for the utility to be
fully ready to address refueling and that this memo
certainly:demonstrates that there was a failure of
administrative controls to properly prepare for this
refueling outage.

JUDGE KELBER: Thank you.

;[Discussion off the record.]

'CHATRMAN BECHHOEFER: I might note there are seven
apparent @roblems listed. I expect to ask both the Licensee
and Staff about these but am I correct that the seven
problems go to your analysis of the ability to carry out
administrative controls?

IDo you know if any of these seven listed items in
this memo:andum are subject to administrative controls?

The seven items start on the first page and they
carry over to the second.

[D;scussion off the record.]

~Ms; BURTON: I'm sorry, are we looking here, Judge
Bechhoefe;, at the section under what is titled Equipment
Failures énd Repairs?

 CHAIRMAN BECHHOEFER: Yes, and I just wondered
whether any of those would be the subject of administrative
controls..

" [Discussion off the record.]
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"CHAIRMAN BECHHOEFER: Or whether any of the
failures ﬁay have occurred because administrative controls
were not properly followed.

[Discussion off the record.]

MS. BURTON: Judge Bechhoefer?

CHAIRMAN BECHHOEFER: Yes?

MS. BURTON: I would say at the very least
certainly Number 6 and Number 7 would qualify.

[Discussion off the record.]

.CHAIRMAN BECHHOEFER: Ms. Burton, my next question
relates to what I number your summary as page 43, but it is
in Footnoﬁe 56, where there is a reference to an incident at
Unit 2 buﬁ is the incident where it says hydraulic fluid
entered the spent fuel pool, is that an example of the
failure of some sort of administrative control?

'MS. BURTON: Let me be sure we are talking about
the same thing.

;CHAIRMAN BECHHOEFER: It is in your Footnote 56 --

,MS. BURTON: Right, concerning --

'CHAIRMAN BECHHOEFER: It is on my page 43 --

MS; BURTON: Right.

CHAIRMAN BECHHOEFER: -- starting one, your first
page of your'summary.

_MS. BURTON: This was the incident involving

hydraulic; fluid entering the spent fuel pool?
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CHAIRMAN BECHHOEFER: Yes, yes.

.[Discussion off the record.]

MS. BURTON: Judge Bechhoefer?

CHAIRMAN BECHHOEFER: Yes.

MS. BURTON: On that point, we would say that this
would seen to fall within the realm of maintenance of the
spent fuei pool, which necessarily brings it into the realm
of being éubject to administrative controls so we would say
yes.

‘[Discussion off the record.]

:CHAIRMAN BECHHOEFER: Ms. Burton -- well, I won't
say it because it's on page 50, but I don't know if that
will lead you to the right page or not.

I would like to know, I am not sure I understand
everything that is in the paragraph. The one that starts
"The technical analysis provided by NEECO" -- I would like
you to elgborate a little bit on that. I am having trouble
determiniﬁg exactly what you mean to say by that.

vJUDGE KELBER: That's under the heading --

CHAIRMAN BECHHOEFER: Technical Analysis is
Insufficient is the heading that is just before the
paragraph.

. I just really want -- perhaps you can elaborate on
what that several sentences mean. I found it a little

confusing.
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 JUDGE KELBER: Yes, I had the same question
actually, but I held off.

'CHAIRMAN BECHHOEFER: It's our time to ask.

[Discussion off the record.]

MS. BURTON: Judge Bechhoefer, there are a few
issues here. The first is that the Licensee has not
provided a risk analysis that is qualitative and in the
absence of that we have asserted an opinion. The Licensee
has asserted an opinion as to the risk and we are at odds,
and therefore the need to proceed to a full evidentiary
hearing o:1 that issue.

;We also again -- I have mentioned this before --
but the Licensee has not covered the full spectrum of
possibiliﬁies and I am now at page 51. There has been no
analysis bf factors that would include operation and
maintenance errors, heat exchanger tube failures, seal
failures, and leakage due to corrosion with respect to
scenarios of boron dilution.

.There is also the area where we sought certain
information in discovery that is referenced in the third
paragraph of page 50 and the Board there ruled to sustain
Northeast;Utilities' objections to that information, but our
position @s that without that information there are factual
issues which are in dispute that can only be resolved

through a full evidentiary hearing.
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JUDGE KELBER: Is it your position that the
Licensee should submit a full-scale risk analysis?

[Discussion off the record.]

JUDGE KELBER: A simple yes or no will suffice.

'MS. BURTON: I misspoke before when I responded to
the earligr question, and that is that the Licensee -- well,
it may have provided a certain level of qualitative analysis
has not provided the quantitative analysis. That requires
us therefﬁre to go to a full evidentiary hearing.

As far as whether the Licensee is required to
submit a risk analysis, well, it appears that there never
has been a risk analysis, that this is a generic issue in
the industry and without a database, an analysis, a
statisticél source to draw from, in that factual background
we therefiHre need to go to a full evidentiary proceeding to
develop -

JUDGE KELBER: I don't understand. Wait a minute.
Wait a miaute.

CHATRMAN BECHHOEFER: Well, let her finish.

_ JUDGE KELBER: I just asked a simple yes or no.
Should the Applicant be prepared to present a risk analysis
in your v;ew?

[Discussion off the record.]

MS; BURTON: Judge Kelber, the short answer is

that that would be obviated by a hearing.
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JUDGE KELBER: A what?

MS. BURTON: By a hearing, a full evidentiary
hearing.

JUDGE KELBER: Well, you are putting an awful lot
of burden on our shoulders when you say that. Okay.

CHAIRMAN BECHHOEFER: Well, do you think that the
analysis should be part of the record -- should be performed
by somebody at some point?

[Discussion off the record.]

'MS. BURTON: In this proceeding, in this license
amendment, application, certainly there is a burden on the
part of tﬁe Licensee to meet its burden to establish why it
is entitled to the license application, and one way to
address that issue would be for the Licensee to submit a
quantitative risk analysis.

.They haven't done that and so there is nothing for
us to review.

~JUDGE KELBER: Excuse me. I am not a lawyer but I
think that the rules clearly state that the burden of proof
lies with you.

‘CHAIRMAN BECHHOEFER: No. No, they don't. 1In the
overall proceeding the burden of proof lies with the
Licensee.:

fTo_convince us whether or not we should go to an

evidentiary hearing, the burden does fall on the

1
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Intervenors, but not the burden of proof -- not a burden of
proof as such.
.JUDGE KELBER: Your argument would be better if
you were to perhaps after the lunch break give someone a
list of the additional calculations you think would be
beneficial.

Simply stating that the Licensee hasn't done
enough technical analysis doesn't really help matters. One
doesn't know what one is looking for.

Would you be prepared after the lunch break to
furnish a brief list of the types of calculations you think
would be :ecessary.

"MS. BURTON: We would be happy to.

:JUDGE KELBER: Okay. That will kind of clear it
up, that Juestion.

;[Discussion off the record.]

JUDGE COLE: While Judge Bechhoefer is reviewing
his notes. just one question.

. CHAIRMAN BECHHOEFER: Okay, go ahead.

:JUbGE COLE: On page 11 of your statement you say,
"In recent years a number of Licensees have further
increased the density of their spent fuel pool rack
storage."

lDo’you have concrete numbers as to how many have

actually increased the capacity of their spent fuel pool, of

. ANN RILEY & ASSOCIATES, LTD.
‘ Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




16
17

18

380

the 102 resactors we have in the United States?

[Discussion off the record.]

;MS. BURTON: Judge Cole, we do not have the
specific numbers and in fact the NRC does not keep a
systematic record of this information and a full answer
couldn't be given without an exhaustive search of the public
document room, but we believe that probably more than half
of the reactérs.

. JUDGE COLE: It is a figure that I remembered too.
It is probably someplace in the record, because I believe
the NRC has issued more than 50 spent fuel pool expansion
licenses for amendments so that would mean it's at least
half of the plants in the United States have --

1JUDGE KELBER: Perhaps when the Staff has their
turn, they can address that.

JUDGE COLE: And then there might be multiple
plants involved so it is certainly more than 50.

.MR. LOCHBAUM: Some of the plants have the same
Licensee #ecéuse they have reracked twice.

“JUDGE COLE: Okay, soO it might be less.

. MR. LOCHBAUM: That may not be the right measure.

JUDGE COLE: Okay. I was trying to get a ball
park estimate of this, so I think this would be sufficient,
thank youl

" CHAIRMAN BECHHOEFER: I've got one final question.
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I'11 wait until she's through writing.

. I have got one final question, at least for the
moment and before we -- I think we will break for lunch
after this, but on page -- what I number as 28 --

, JUDGE KELBER: It's the last paragraph --

CHAIRMAN BECHHOEFER: It is the last paragraph of
your presentation on Contention --

JUDGE KELBER: 4.

CHAIRMAN BECHHOEFER: No, it is probably 5.

JUDGE KELBER: The last paragraph of your
discussion of Contention 5.

"CHAIRMAN BECHHOEFER: It is of Contention 5 but it
bears on Contention 4 as well.

:Yoﬁ seem to wish for a surveillance requirement to
check for misloaded fuel assemblies at the termination of
fuel movements, and do you think that a condition of that
sort should be imposed?

yIf the amendment were to be granted, would a
condition like that be appropriate in your view?

[Discussion off the record.]

MS. BURTON: Judge Bechhoefer, if the amendment
requiring surveillance at all times were to be imposed, that
would make this unnecessary because it would be assumed that
there would be surveillance at that time as well.

CHAIRMAN BECHHOEFER: Well, would the purpose of a
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requiremeﬁt -- should the purpose be spelled out, even if
the requirement were an overall requirement?

A épecific check for misloaded assemblies at the
termination of fuel movement, would that be desirable ~-- not
saying that it would replace anything else but it would
supplemenﬁ whatever else there would be.

'MS. BURTON: Do you mean at the very moment of the
completionl of the fuel movements?

CHAIRMAN BECHHOEFER: Yes. Yes.

MS. BURTON: As opposed to if it were every seven
days, whenever that happens?

rCHAIRMAN BECHHOEFER: No, no, no --

JUDGE KELBER: Separate this from --

CHAIRMAN BECHHOEFER: Separate this from the seven
day rule that will -- it has been, I guess, imposed.

JUDGE COLE: The seven day rule pertains to just
measuring‘thé boron.

iCHAIRMAN BECHHOEFER: Right. Right.

' MS. BURTON: I'm sorry --

"CHAIRMAN BECHHOEFER: And this seemed to be
checking for something beyond the boron.

[Discussion off the record.]

MS. BURTON: Judge Bechhoefer, point of
clarification. Was your question directed to this sentence,

"Only within the context of the Contention Number 5" --
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CHAIRMAN BECHHOEFER: No, 4.

MS. BURTON: 4 -- oh, I see.

CHAIRMAN BECHHOEFER: I thought it applied more to
4 than to 5.

JUDGE KELBER: The question is --

‘CHAIRMAN BECHHOEFER: I am not talking about the
boron dilgtion or content or whatever, which surveillance
will take place, but the surveillance requirement to check
for misloaded fuel assemblies at the termination of fuel
movementsl

[Discussion off the record.]

MS. BURTON: Judge Bechhoefer, we would not object
to such a requirement. However, it is our position that
that would be no substitute for physical control. It might
provide some potential level of comfort but to us it is no
substitute for what is required, which is physical control.

‘JUﬁGE KELBER: For a failsafe system.

‘MS. BURTON: That is what is called for, a
failsafe system.

[Discussion off the record.]

 CHAIRMAN BECHHOEFER: I think at this point we
will breai: for lunch.

‘Dokany of the parties or people here know how long
it is likely to take or how close restaurants are to this

area? I mean would an hour be sufficient or do we need a
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little more than an hour?

I mean I don't know where anything is around here.

MR. REPKA: We are kind of anxious to get on with
the discussion and enter this discussion so we are content
with an h&ur; but I have no idea what that leaves for lunch
options.

CHAIRMAN BECHHOEFER: Let's break now and be back
at 1:15. tIt's a couple minutes more than an hour. I hope
that is enough time.

[Whereupon, at 12:08 p.m., the hearing was

recessed, to reconvene at 1:15 p.m., this same day.]
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AFTERNOON SESSION
[1:24 p.m.]

CHAIRMAN BECHHOEFER: Back on the record.

By the way, I heard some people were having
trouble hezaring me this morning. I will try to speak
loudly.

These microphones are only connected to the
reporter, not to the room itself so we don't have
microphones that would amplify whatever I say and the Board
says. Ths one over there is supposed to, but there is no
way to gec it here easily so if you can't understand me,
blame my voice and tell me to speak louder.

JUDGE COLE: Speak louder.

CHAIRMAN BECHHOEFER: They already told me. Okay,
back on the record.

[Discussion off the record.]

CHAIRMAN BECHHOEFER: Ms. Burton, do you have that
list that we referenced?

MS. BURTON: We have a hand-drawn list which I
could shoy you or perhaps I should read it?

JUDGE KELBER: Read it.

. CHAIRMAN BECHHOEFER: Read it in the record. It
will be in the record then.
'MS. BURTON: The first is in the Intervenors'

interrogatories dated May 18th, 2000, this was the third set
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of interrogatories and request for production directed to
the Licensee, the Coalition sought in Question A({(4) the
performance of calculations by the Licensee of K-effective,
and I will read that request.

 Given the implementation of the proposed reracking
of the Millstone 3 pool and assuming an absence of soluble
boron, what Qould be the calculated K-effective in each of
the regiouns of the pool if various combinations of fresh
fuel assemblies were placed in the racks? For this purpose
various combinations of fresh fuel assemblies would include
one assembly, two adjacent assemblies, four adjacent
assemblies, and a full rack where in each case the
surrounding cells would be occupied by assemblies of the
highest réacﬁivity allowed by the technical specifications.

‘As stated in section 4(b) (3) of the Coalitions'
brief, Quéstion A(4) was intended to obtain an indication of
the shape of the envelope of criticality for the pool.
Section 2}4 of Appendix C of the Coalition's brief describes
how the epvelope of criticality should be determined for a
fuel pool.

jThe Coalitions seek the determination by the
Applicant:of the envelope of criticality for the proposed
Millstone 3 pool. Calculations provided by the Licensee do
not determine the envelope of criticality.

iTherefore, that is the first of our requests for
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further ahalysis.

The second, referring again to the same set of
interrogaﬁories, as the Board will recall, in Section A.2,
boron dilution, certain of those requests were granted.
However, che Board denied and overruled -- granted a
protective order with respect to subsections 3, 4, 5, 6 and
7. I will read those.

The Intervenors seek to identify and characterize
scenarios in which the concentration of soluble boron in the
Millstone 3 spent fuel pool is reduced through dilution. To
that end, the Intervenors seek information about all systems
and mechanisms that could add water to the pool or remove
water from the pool. Specific questions follow.

Going to Number 3, please identify and describe in
detail al’ piping and systems that could remove water from
this pool and from the pool cooling and purification
systems. For the purposes of this question, include all
water removal pathways, not only those pathways allowed by
present procédures. Please provide diagrams, drawings and
specifications of relevant piping and systems.

Number 4 -- Please identify and describe the
potential effect on the pool water inventory of ruptured or
broken tubes in a pool cooling heat exchanger. Please
provide r?levant documents.

Number 5 -- Please identify and describe the
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potential effect on the pool water inventory of pipe leaks,
pump seal: leaks, inadvertent opening of drain valves or
other water loss pathways from the pool cooling and
purification systems. Please provide relevant documents.

.Number 6 -- Please identify and describe in detail
all piping and systems that could add water to this pool and
to the pool cooling and purification systems. For the
purposes éf this section, include all water addition
pathways, not only those pathways allowed by present
procedures. Please provide diagrams, drawings and
specifications of relevant piping and systems.

Number 7 -- Please identify and describe in detail
all piping that passes through the pool building that could,
through leakage, opening of a valve or flange, or addition
of couplihgs, hoses, or spool pieces cause the flow of water
into the nool. Please provide diagrams, drawings, and
specifica%ions of relevant pipings and systems.

:The Coalition seeks a full response to these
requests.j Given that response, the Coalition will present
boron dilution analyses in an evidentiary proceeding.

Third, the Coalitions reiterate their basic
position that the criticality prevention here should not
rely on ongoing administrative measures -- burnup, fuel age,
soluble bproﬁ. If that position were upheld, the Coalitions

would not call for an assessment of the probability and
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consequen:es of a criticality accident in the pool. The
Licensee with Staff complicity is reducing the criticality
safety and margins in the pool. Therefore, it is incumbent
on the Licensee to conduct a full assessment of the
probability and consequences of a criticality accident in
the Millstoné 3 pool.

"This assessment would be in some respects
analogous to.the individual plant examination which is
required ior each reactor and for your further reference we
might suggest that Appendix C, which we have provided,
provides 5ackground as to how this analysis might be
addressed. Thank you.

‘CHAIRMAN BECHHOEFER: With that, we will go on to
Mr. Repkafs presentation.

MR. REPKA: Thank you, Judge Bechhoefer.

iAs I mentioned before the break, Northeast Nuclear
is anxious to get into this discussion here today. I had to
exercise 1 substantial amount of internal restraint this
morning to listen to the Coalition's arguments, which are
essentially in our view filled with a lot of untruth,
inaccuracy, half-truth, and other things that we just don't
agree wit?.

. I think there may be a lot of sound and fury
there, and a lot of smoke, but there certainly is no genuine

and substantial issue of fact on this Contention 4 that
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would meet the subpart (k) threshold.

The proposal to increase the storage capacity in
the Unit ? spent fuel pool is one that involves adding racks
to an opeg space in the spent fuel pool. It is not a
proposal &nvolving jamming more assemblies in the same
amount of space. It is a proposal that is perfectly safe.
It's been thoroughly analyzed. It meets all NRC
requirements‘that apply. It meets the standards of NRC
guidance documents that apply.

The proposal uses a proven technology. It uses
proven procedures and it is overall consistent with 20 years
of experience in the nuclear industry.

The proposal is no different, not fundamentally
different:in kind or in implementation from the present
storage i? Millstone 3.

gLastly, as a threshold matter, I want to emphasize
that the proposal is also consistent with the mandate of the
Nuclear Waste Policy Act. The idea that high density wet
storate should not be allowed was one specifically
considereq by Congress in the context of the Nuclear Waste
Policy Act:, and was specifically rejected.

~ Congress directed in the Act that Licensees were
to maximie onsite storage capacity. The Act directed the
NRC to facilitate new onsite storage and it specifically

referred to technologies like onsite high density storage,
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such as what Northeast Nuclear currently employs and what
Northeast‘Nuclear would be employing through this proposal.

JUDGE KELBER: Can you supply a citation for that?

MR REPKA: Yes, I can. Those are cited in fact
in our summary paper.

JUDGE KELBER: Okay, that's fine.

,MR. REPKA: Having said that, Contention 4 argues
very simpiy that the proposal is too complex, that it
involved 5dministrative controls and that the failure of
administrative controls will lead to a criticality accident.

‘The company has put together a team of experts
that responded to those issues in the written summary. In
fact, we have provided a substantial record that shows that
that is simply not true. I am very proud of what the
company put forward in our written statements. I think it
gives the Board substantial evidence to conclude that there
is no genﬁiné and substantial issue here, no issue that
would affect the Commission's decision on the amendment, and
none thatfcertainly requires any further evidentiary
hearing. ;

The issues that the Coalitions have raised are
ones that we have heard their positions. You have seen what
Northeast Nuclear has filed. You have seen what the NRC
Staff has:prepared, and that bears ample evidence there to

move to a.decision and resolve the issues.

ANN RILEY & ASSOCIATES, LTD.
‘ Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




392

Contention 4 again states the failure of
administruative controls will lead to a criticality analysis.
I believe'Judge Kelber asked before lunch, can a failure of
administrative controls lead to a criticality analysis, and
the answer to that from Northeast Nuclear's perspective 1is
no.

There is no basis to conclude that a failure, no
credible hasis to conclude that a failure of administrative
controls such as those that would be employed here would
lead to a.criticality accident.

There is no more compelling evidence on that point
than the beyond design basis criticality calculations that
the compauy has offered prepared by Dr. Stanley Turner, one
of the ac&nowledged experts in this area in the nuclear
industry.

.There was some discussion before lunch of Table 3,
Case 3, which is a beyond design basis scenario, and those
criticality analyses show that with 2000 parts per million
soluble bbron, and by administrative procedure there will be
2600 ppm soluble boron, the entire spent fuel pool as
proposed éould be loaded with fresh fuel, and of course
there would be no reason to load the entire spent fuel pool
with fresh fuel, and there would be no criticality accident.

fThat is the kind of defense-in-depth, the kind of

i
margin in}safety that is involved in this proposal.
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CHAIRMAN BECHHOEFER: Well, what about the
hypothetizal that I raised where the temperature would be
elevated ‘o, say, 1607
MR. REPKA: I wanted to respond to that, because
the analysis does show that in that case, and there is the
footnote that you referred to --

“CHAIRMAN BECHHOEFER: That's correct.

"MR. REPKA: -- that if you had a misload of a
fresh fuel assembly into Region 3 and you take a number of
failures far beyond design basis, you could mathematically
calculate a K-effective of 1.0, but what that would
involve -- what that would involve is (a) a placement of a
fresh fuel assembly into Region 3, which as the testimony of
Mr. Parilio shows, is something that is very unlikely to
occur in ﬁhe first place; (b) you would have to have no
soluble boron in the spent fuel pool, because as the
footnote ?tates it would take only 30 ppm soluble boron as
compared go the administrative limit of 2600 to prevent that
K—effecti;e from exceeding 1.0; (c) you have a spent fuel
pool thats nominal operating temperature is 95 degrees.
There are alarms at 135 degrees. There are redundant trains
of spent fuel pool cooling. You would have to fail both
trains of spent fuel pool cooling in order for the
temperature -- and have no mitigating actions taken -- in

1

order for;thé temperature to go to the 160 degrees, so those

i
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are -- we are now assuming three or four different failures
that are beyénd design basis.

In addition to that, since it involves a misload
into Region 3, you would have to have -- I know we are not
crediting thé Boraflex neutron absorbers that are presently
in those racks, but the fact remains that they are there, so
you would;have to postulate additionally the design basis
earthquaké would come along at exactly that time, fail the
Boraflex, and you would have to have this incredible
combination of events far beyond what the company is
required uvo assume, far beyond what could reasonably happen,
in order ‘or that type of event to occur.

;So we do believe that the analyses that Dr. Turner
has preseﬁted more than amply demonstrate what Dr. Thompson
is lookinjy for in terms of an envelope of criticality.

There are several cases illustrated and each one
of those cases, again beyond design basis, shows no
criticalicy can result even with multiple failures of
administrﬁti&e controls, assuming multiple misloads of fuel,
assuming ~osses of soluble boron that won't occur, and I
will get to both of those in a little more detail, but those
criticaliry analyses more than anything else show that this
contentiog simply has no merit.

'HaQing responded to those issues initially I want

to walk through some of what really are the company's
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principal points we made in our summary paper, try to
respond to a few of the issues we have heard this morning,
and then I would be happy to entertain Board questions.

'‘But first -- several points, but the first point
is that the contention is based on a faulty premise. The
proposal {loes involve increasing the number of regions of
storage iﬁ the spent fuel pool from two to three, and it
does involve the addition of decay time to the burnup,
enrichmen. and decay curve in one region, Region 3, but this
is, as I said before, not a rerack.

It doesn't involve capacity beyond the original
design of the Millstone spent fuel pool. It is adding racks
into open sp&ce. The spent fuel pool was originally
designed for approximately 2000 fuel assemblies. Its heat
load capa=ity was premised upon that kind of capacity, so it
doesn't igvolve storage beyond the initial design. Again,
there is 50 change in the nature of the criticality controls
that woulg be employed.

 It'is a combination of geometric spacing, fixed
neutron apsorbers, soluble neutron absorbers, and burnup and
enrichment limits. No fundamental change in the nature of
the critiéality controls. There are no new administrative
controls employed. Fuel loading procedures would be exactly
as they have been in the past.

iThere is no trade-off. There is no added

i
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complexit;. The number of fuel moves involved in a
refueling is not changing in any way.

:CHAIRMAN BECHHOEFER: Well, doesn't the addition
of a region és alleged, maybe an addition of two different
regions I have heard, doesn't that perforce constitute an
additiona. cémplexity, just by virtue of numbers?

‘MR. REPKA: I think the answer to that is no,
because the analysis and the steps they go through to
analyze that are essentially the same, and as both Mr.
Parillo and I believe the Staff's witness Mr. Cerne have
observed,‘the procedures involved in actually moving fuel
into the %egions are fairly simple procedures. They are
proven procedures, so I would not agree that perforce just
because ygu are adding a new region you are adding
complexity, but be that as it may, the complexity that the
Intervenors have talked about is the potential for misload
the potentiai for boron dilution, and I want to address each
one of thbse:in turn.

?First, with respect to the potential for misloads,
human err5rs can and do occur. Procedures are designed,
training is designed, all are designed to prevent human
errors, but they do occur. Therefore, the proposal involves
defense-i?—depth and engineering consistent with years and
years of huciear regulatory guiding philosophy.

;The procedure involves validated codes for
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calculatiﬁg burnups. It involves QA burnup calculations.
It involvas dual verification of fuel moves and also there
has been a past successful implementation of those
procedures here at Millstone.

;The Intervenors have not pointed out one specific

¢ ;
flaw in the procedures.

;Mr; Parillo in addition in his affidavit goes to
great paiis to show how the layout of the spent fuel pool as
proposed actually works to greatly minimize even the
potential for a spent fuel pool misload.

-In a nutshell, most of the fuel moves during a
refuelling outage are going to be between the transfer canal
and Regioﬁ 1, which is aligned right in front of the
transfer éanal. There is no reason for fresh fuel to travel
over Regiﬁn 2 or Region 3 and all of the limiting case
analyses }n the criticality calculations involved fresh fuel
being loa?edlinto Region 2, Region 3, which are situations
that simp}y one wouldn't expect to occur.

~JUDGE KELBER: I am going to interrupt. What is
the actua; distance between the front of Region 1 and Region
3? 1Is it a matter of feet, of yards?

'MR. REPKA: It is a matter of yards. It is
somethinggyou will see when you visit the site tomorrow. My
guess is %t's on the order of, Region 2 itself, the width of

Region 2 itself is probably 15 yards.
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" MR. DODSON: I am not sure I understand the
guestion uecéssarily.

The racks will abut each other, so --

JUDGE KELBER: From the front of Region 1 to the
front of Region 3, what is the total distance? 1In other
words, what distance do you have to travel by mistake in
order to load something in Region 3 that should be in Region
17 |

MR. REPKA: One moment.

. [Discussion off the record.]

‘MR. DODSON: Eight to nine feet.

;JUDGE KELBER: Thank you.

_MR. REPKA: There's been some talk about operating
experienc; at Millstone 3. A lot of pejoratives have been
used. I hink that that is really not at all warranted, and
there is no substantial issue there.

;Thé facts are that there has never been a
criticality évent in the spent fuel pool in this country and
there hastbeen no event identified at Millstone 3 in which
fuel, fre%h 6r otherwise, was moved into a region for which
it wasn't qualified.

?This morning the Coalitions discussed a 1994 event
in which ihere was a potential for misloading. There was in

fact no misloading. That was addressed by Mr. Parillo in

his affidévit and in the matrix of operating experience that

T

- ANN RILEY & ASSOCIATES, LTD.
’ Court Reporters
1G25 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




'~y

(8]

[ N0 U (5 R

399
the compaiy submitted with its written summary.

:What happened there was a spent fuel assembly was
moved to a location, an incorrect location. There was an
assembly élready there. It was observed and the error was
detected énd corrected.

‘The fact is had there been no assembly there, and
the spent!fuel assembly been misloaded, it was still in a
region for which it was qualified and that highlights very
much the fact that a misload in and of itself will not even
lead to a reactivity effect, much less a criticality

accident -- two very different things.

;Ms. Burton this morning read the condition report

that the éompany prepared related to the 1994 event. She
cited a n?mber of causal factors that were pointed out in
the analy%is of the issue. What this was was an example of
a corrective action process working exactly as it was
supposed to.

tThere was a thorough evaluation of the event --
many, manv causes, potential causes, contributing factors
and others were identified.

One item Ms. Burton picked up on was that the
individua; who wrote the condition report thought that
lighting &ay have contributed to the event. What she
neglected{to point out, if she had read a little further

into the condition report, was that there was a specific
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correctiv§ action addressed to lighting. A procedure was
added. A‘step was added to the procedure to require that
the light:ng be verified prior to moving fuel. That step, a
correction from the 1994 incident, still remains in the
procedures today.

1It specifically requires that the operators verify
that there is enough lighting to see the tops of fuel
assemblie% prior to moving fuel. If they can't, they need
to go movz more lights to the area.

JUDGE XKELBER: How do they identify the fuel
elements ghat are in the pool? Do they have a camera, a
telescope? How do they view the fuel?

HMRt REPKA: For what purpose?

JUDGE KELBER: To identify the fuel element
itself. The fuel element is where --

IMR. REPKA: The identification of the fuel element
occurs at;several stations. It occurs in the reactor core.
That is déne by camera, and then when it gets to the spent
fuel poolIit is dual verified by -- it is moved there.

;There is a digital readout on the spent fuel pool
hoist that says which location it is and it is moved there.
It is a v;sual observation at that point.

JUDGE KELBER: Okay.

iMR. REPKA: The serial number verification then

occurs when an assembly is moved back to the core.
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JUDGE KELBER: So all that is done in the core?

VMR. REPKA: That is done by camera in the core, so
to the excent you would ever need to do a serial number
verificat.on in the spent fuel pool, and it has been done,
and that s referenced in the testimony of Mr. Parillo and
Mr. Jensen I believe -- that would be done by camera, on a
camera inserted down into the spent fuel pool --

'JUDGE KELBER: Okay.

'MR. REPKA: And that was done during, I believe
Mr. Parilio's testimony or Mr. Jensen's talked about how
that was »enchmarked during the 1999 outage.

"CHAIRMAN BECHHOEFER: Do you have the cameras or
does the rfacility now have the cameras?

MR. REPKA: Excuse me, I didn't hear that.

"JUDGE COLE: He asked do you have the cameras.

CHAIRMAN BECHHOEFER: Does the facility now have
the camerés?

'MR. REPKA: The question is does the company own
the cameras or what do you mean?

CHAIRMAN BECHHOEFER: Do they have them onsite,
ready to use?

;JUDGE KELBER: Are the cameras ready to use for
the next %efueling outage? They are available?

iMR’ REPKA: The answer is yes.

! l
. CHATRMAN BECHHOEFER: Thank you.
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MR. REPKA: With respect to lighting, there has
been other discussion of the fact that Mr. Jensen in his
deposition talked about how spent fuel lamps are not
routinely replaced necessarily when they are burned out.

‘What was neglected to be pointed out was that Mr.
Jensen al:sso éxplained that the lamps are replaced when they
are needed, which is prior to a refueling.

If there is no reason to replace the lamps, they
are not raplaced. The fact remains that these lamps are
moveable .amps on polished rods inserted down into the spent
fuel pool To change the light bulb involves retracting it,
decontaminating the rod, and there's ALARA implications
associated with doing that, so the light bulbs are changed
when and Lf they are needed.

fThey may not be changed for an outage if in fact
the 1ight5 can be moved where they are needed -- the other
lights ca:n be moved where they are needed to be moved, so
the fact is the procedures require verification of adequate
lighting ;ndlthe experience has been there has been no
misloads.

 With respect to this morning's discussion, an
unrelatedidiscussion came up regarding the 1999 refueling
outage, RFO-6. There were a number of questions raised
about equipment issues that arose during that outage.

The facts are that the issues that arose during
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the 1999 outage were equipment, operational reliability
issues. Mr. Jensen testifies to this in his sworn
affidavit. They were not related to misload. No link has
ever been.established or could be established between the
kinds of issues that were raised and the potential for
misload.

For example, a reference is made to the condition
report and the so-called Beaupre analysis of those issues.

One of the issues relates to the reliability of
the Sigma;machine. The Sigma machine is a fuel machine, a
fuel—handiing machine on the reactor vessel side of
containmeﬁt. It has absolutely nothing to do with spent
fuel hand;ing.

iThe fuel is moved form the Sigma machine to the
transfer canal. There's an upender on the containment side,
the vessel s:de of the transfer canal. It moves the fuel
from a vertical position to a horizontal position. One
assembly at a time moves through the transfer canal. There
is anothe; upender on the other side, the spent fuel pool
side of the transfer canal. The upender there moves the
assembly back to vertical where the spent fuel handling
bridge ta%es that assembly and moves it to the correct
location.ﬁ

'A second problem identified during the 13999 outage

was a pronlem related to moving the upender on the spent
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fuel pool side, the fuel transfer basket associated with
that upenier.

There was never an issue with respect to the
performance of the upender with fuel in it, and in any event
it could %ot affect the location where the fuel goes. The
issue the?e was a torque switch which was stopping the
transfer ﬁasket from moving back down after the assembly is
loaded to thé spent fuel handling bridge, moving it back to
the trans:ier canal. The problem was delay in the outage
schedule, not the potential for misloading fuel.

"It is a reliability issue. Corrective actions
have been.taken and will be in place for the next refueling
outage. |

' JUDGE KELBER: That applies to the entire fuel
transfer ;quipment, the Sigma machine, the --

iMR. REPKA: In fact, there will be corrective
actions iﬁ place for all of the items. With respect to the
Sigma machine, that machine is in fact being replaced
because o% reliability issues, but again there can be no
link betwéen those issues and misloading fuel.

iAnother issue raised in that report is the issue
of communications. Communications are established during a
refueling between the reactor side of containment, the spent
fuel sidei and the control room -- three-way communications.

" There are problems in the condition report talked
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about -- ;he Erickson phones, portable phones that were used
to establish three-way communications. It turned out it was
difficult;to‘do that on what are essentially cell phones.
Batteries would run out. Three-way communications were not
easy to set up. So there are problems.

‘What was the effect of that? If communications is
lost, fuei movement is suspended. There's no issue with
respect to misloading potential.

‘What that does is it delays the outage.

Correctiva actions would be taken for simple operational and
business feasons.

lAll of the other issues identified during that
report arz of similar nature.

There is an issue raised with respect to bypassing
an interlocki This relates to the transfer basket returning
back to tﬁe upender back to the horizontal position to
return to the spent fuel building.

"Procedures were followed. There's nothing
inappropriate about bypassing the interlock. The
Westinghogse’technical manual specifically talks about the
emergency;interlock capability. It defines it as a
capability that is to be exercised whenever it is needed,
that the Gord "emergency" was never intended to convey any
particula? circumstances. It's just the point was the

torque switch was malfunctioning and in order to get on with
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it, the emergency override needed to be exercised.

‘That is (a) not an issue with respect to placement
of fuel, and (b) has no bearing whatsoever on administrative
controls.

. I mentioned early this morning when we had the
discussioﬁ of whether the board would admit Mr. Cerne's
affidavit%on this subject. Mr. Cerne's affidavit is, I
think, ac&ually a very excellent addition to the record
because it explains some of these issues and shows exactly
what is involved as opposed to some of the misleading
informatinsn that is presented.

But the fact remains we don't believe that that
affidavit is required for a decision on this issue, because
the burdeﬁ relies upon the interveners to show that there is
some linkibetween the issues they raise and misloading of
fuel and ?ftgr that a criticality event which in fact is the
nature of the contention. And the intervener have not
shown, ané céuld not show such a link here because a) these
issues ha%e nothing to do with placement of fuel, and b)
even if there were misloadings, as we previously, discussed
the analyéis.show they will not, will not and cannot lead to
a criticality accident.

The next substantive point I want to address is
the so-cailea potential Boron dilution. Boron dilution is

something that was raised during discovery. It is something

i
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that is addressed very fully in Northeast Nuclear's sub-part
K written:summary and in the sworn testimony but the fact
remains this was never a basis for the contention originally
proposed. Boron dilution is not a complexity issue at all,
and in any event, Boron dilution has been analyzed. It is a
required iicensing bases analysis to assume that you have a
lost of Bbron event. That is included in the licensing
basis analysis discussed by Mr. Parillo and Dr. Turner. In
addition, the beyond design basis analysis, again, address
various dilutions scenarios and these show conclusively that
there is 10 potential for dilution leading to a criticality
accident. But again, having said all of that, let's take it
to the neit level. Can a Boron dilution event ever really
occur?

' The intervener have not identified any specific
pathway bv which a Boron dilution could occur. - But in fact,
it is whether or not a pathway is identified as irrelevant.
The testimony that we have submitted shows the huge volumes
of water ;hat would be required, 500,000 gallons is
mentionedlby Mr. Parillo as being what is required to reduce
Boron conéentration from 2600 ppm to 800 ppm, which just
gets you iio the text spec limit. It doesn't matter what the
pathway m;ght be. You can't get that kind of volume of
water to ;reate that kind of dilution effect without it

being obssrved and abated.
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LMR. LOCHBAUM: Excuse me. Where would the
500,000 gﬂllons go?

'MR. REPKA: I suppose it would depend on where it
comes fron. But it would go a) into the new fuel vault.

}CHAIRMAN BECHHOEFER : Pardon?

-MR. REPKA: Into THE new fuel vault. And you
will see ﬁhis on the tour. The piping that's been referred
to that flows through the spent fuel pool building is
physicalls removed from the pool. It is in a corner, either
side removed, with the exception with the overhead drains
that have:also been discussed, but the piping is removed.
And in this space, between where those pipes are and the
spent fuel pool, there is a grading above the new fuel vault
so water wouid flow into the new fuel vault. Additionally,
there is é stairwell that brings you up onto the floor of
the spent}fuel pool handling building water would
conceivabie flow down there and obviously would be
identifie% by anybody walking into the area.

In addition, there is a curb around the spent fuel
pool and ﬁhat would prevent any water flow into the pool
itself. And with all of that, with other alarms that exist,
pool levei alarms etcetera, there is no credible way to get
that kindiof volume of water into the spent fuel pool.

. So contrary to everything that has been said this

morning, ﬁhe Boron dilution is an analyzed event. It has
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been anal?zed determineisticaly as to whether it could
occur; it has been analyzed from the perspective of the
seismic structural capability of the pipes, and that is
addressed?in our testimony; and, it has been analyzed from a
criticallv perspective. A Boron dilution scenario has been
very substantially addressed.

:JUbGE COLE: Mr. Repka, what levels are the
alarms fo# low-level or high-level set in the spent fuel
pool?

.MR. REPKA: I am told it is a very narrow LEP
band for bLetween normal level, high and low, about four
inches separating low and high level. Now one operational
experienca with respect to Boron dilution that was sighted,
and again; it is addressed in our sworn testimony, is a Unit
2 inciden%. And that incident involved basically a two inch
drop in the level and it was identified by a plant equipment
operator ;ven before the alarm level was reached.

JUDGE COLE: Would y say it was close to the
alarm levél before it was detected?

ﬁMR. REPKA: Correct. And the other thing that
calls to wmind one additional factor on Boron dilution is,
there has also been talk of leakage paths and other things
that are going to lead to drains of the spent fuel pool.

The fact %eméins that a) the board has ruled out various

contentions originally proposed related to lost of inventory

i
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but beyon:d that a lost of inventory, in and of itself,
doesn't l;ad to a Boron dilution. It just -- the
concentration of Boron remains the same.

An addendum to what I said earlier about the
low-level alarm, that alarm is based upon maintaining
twenty-three feet above the top of the spent fuel pool --
spent fuel.. assembly. Twenty-three feet by technical
specifica%ion.

JUDGE COLE: Above the top of the fuel from the

MR. REPKA: Correct. Fuel in storage.

‘JUDGE COLE: So how deep is the pool?

"MR. DODSON: Approximately thirty-five feet.

MR. REPKA: And again, going to the issue of the
volumes ol water, it is a very large pool by industry
standards.

‘The coalition has also previously raised the issue
of past pérformance of Millstone related to administrative
controls.f Tﬁat is something that has come up; it was not a
center piéce of their sub-part K filing; we have addressed
it substahtially on the papers, I won't repeat it here.

vWe believe, absolutely, that Northeast Nuclear is
capable oI implementing administrative controls. The plant
would nottnow be operating if it weren't capable of doing

4

that. Thé NRC will be exercising over sight throughout the
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operatingﬂlife of the plant. And beyond that, the types of
administrative controls that we are talking about here,
soluble Béron surveillances, dual verification of a spent
fuel assehbly move are not complicated controls. They are
very prescriptive simple controls and there is no basis that
they won‘; be followed.

I am going to wrap-up by a few conclusions. First,
the coalitions argue that neither the applicant nor the NRE
staff has a proper understanding of the increase burden of
risk as a result of this proposal. That simply is not true.
The risk iaas been analyzed; the proposal has been analyzed;
it meets JRC regatory standards; it meets NRC regatory
guidance.. We heard this morning the argument that this --

fCHAIRMAN BECHHOEFER: Pardon me. Are there any
standardstfor degree of risk for this purpose?

:MR. REPKA: There is not a probabilistic risk type
standard if that is what you mean. You heard this morning
that the ﬁRC has no concrete standards to assess a spent
fuel expansion or capacity increase proposal, and that
simply is not true. There are standard review plans, there
is the ali the regatory guidance that we have referred to in
our paperg and in particularly in the context of this
contentiog, which is a criticality contention, there
couldn't be more plain regatory guidance and standards with

respect to the required analysis.
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"The most recent, and therefore, the analysis that
the standards that the NRC would be applying in this case
would be the 1998 criticality guidance authored by Dr. Kopp.
It tells :he licensees and the NRC staff exactly what needs
to analyzéd, what can be credited and the argument that
there is no concrete standards it simply escapes me.

' The second center piece of the coalition's
sub-part ¥ filing is that the technical analysis that the
company has prepared is insufficient. For all the reasons I
have justhtated that is, again, simply not true. We heard
a list he?e in the last hour about various things that need
to be done in their view. Number one, was calculations
responding to Interrogatory A-4. It is our position that
the compaﬁy has done, not only, design basis calculations
that are :required, but gone far beyond what is required.
There is ?bsolutely no bases to require further’criticality
calculatiﬁns.

;Segond, there is the complaint that further
analysis peeds to be done with respect to piping and Boron
dilution pathways. Again, for all the reasons I have
stated, Bbron dilution is an issue that has gotten more than
it is due;
iThird, the coalitions argue the criticality
prevention should generally not rely upon administrative

measures,. and that assessment of probability and
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consequen.:es of criticality accidents needs to be done and
they analhgize that to the IPE.

There is simply no regulatory basis to require
such an aualysis. Again, the board has already ruled out
contentioﬁs related to analysis of design beyond design
basis events and consequences of lose of inventory. There
is no reaéon to require that now. It has not been required
for any ocher licensee, and we simply disagree, as a
matter-of-fact in law, with that particular conclusion.

CHAIRMAN BECHHOEFER: Well, did Millstone's IPE
include s»ent fuel pool assessments calculation?

~MR. Repka: No.

' CHAIRMAN BECHHOEFER: Do you know whether any of
the other IPEs --

'MR. REPKA: The answer is, no. It was not
required -o and no IPEs address that. None that I know of or
we know o:I.

?CHAIRMAN BECHHOEFER: Well, I just wanted to see
what you ﬁad to say.

"MR. REPKA: That is really all I have to say on
contentioﬁ fqur. I would be happy, if there are any
additiona; questions, to try to answer those.

MR. LOCHBAUM: I have a few questions regarding
the merit; criticality analysis done to decide what burn-up

the fuel éctually has.
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'First is, do the computer codes use to -- and this
is on pag= 20 -- use to generate measured individual fuel
assembly »hurn-ups -- that's the quote. Yield estimates of

the axial‘variation of the burn-up?

.MR. REPKA: The question is do they use estimates?

MR. LOCHBAUM: Of the axial variation of the
burn-up? 3In‘other words the burn-up varies from top to
bottom denending on whether the --

-MR. REPKA: The answer from my experts is yes,
very defihitely.

'‘MR. LOCHBAUM: Very good. In that preceding
descriptibn it said, "generate measured individual fuel
assembly burns“. What actually is measured?

'MR. REPKA: I am sorry. Can you help me out where
;

you are reading from?
"MR. LOCHBAUM: On page 20. The phrase is

"generate measured individual fuel assembly burn-ups".

MR. REPKA: And the question is what is actually

,MR; LOCHBAUM: What is measured?

fMR. REPKA: What is measured?

'[Pause.]

VMR} REPKA: The answer is you are measuring power
distribution.

?MR. LOCHBAUM: Okay, fine. And finally, this

i
¥
:
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relates both to contention four and contention six; how is
the reactivity worth, and I am interpellating the word
"worth", of fuel assemblies of different axial distribution
estimated? Because if you look at, say, Rack 2, you have
fuel assembly of different racktivity worth because their
axial variation is different.

¢ MR. REPKA: It is the question then --

MR. LOCHBAUM: How do you estimate it?

‘MR. REPKA: -- even if there is different
racktivity worth how do you assume it in the analysis?

ﬁMR LOCHBAUM: Yes.

[Pause.]

"MR. REPKA: The answer is we take a very
conservat:ive bounding burn-up -- axial burn-up.

 MR. LOCHBAUM: Bounding axial burn-up. Thank you.
That can pe a penalty, can't it?

:MR. REPKA: Yes.

MR. LOCHBAUM: Yeah.

:Now with the reference to the description of the
three proéedures that is on page 21, for moving and storing
fuel, wha£ type of training do you plan when the new racks
are instailed. I am sorry, I should say if the new racks
are instailed.

| [Péuse.]

ZMR‘ REPKA: Essentially, the proposal doesn't
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involve aﬁy additional training because the procedures are
the same. And the training, I believe that is described in
-- or mentioﬁed in the affidavit of Mr. Jansen would be the
same.

ﬁMR. LOCHBAUM: And finally, just something we will
see tomorrow but I would like to have it on the record, are
the racks clearly defined by symbols or other means in
addition o their relative location?

MR. REPKA: Within the procedures there are maps.
Inside thé spent fuel pool there are not symbols but the
regions are visually distinct. Region 1 includes
cell-blocliers which make the region visually distinct;
Region 2 ﬁoes not; Region 3 is the existing racks which are
very diffarent in visual characteristic.

‘MR. LOCHBAUM: Okay, that does it for me.

"JUDGE COLE: Just a few questions, Mr. Repka.

~For refueling outages, some utilities have
utilized é specialized team to come in and execute the
refueling;and they saved time using those procedures. Does
your utility‘utilize such procedures?

* [Pause.]

iMR. REPKA: Yes. Northeast Nuclear has utilized
specializéd teams for refueling and has utilized vendors
that have{experience on this kind of equipment.

,JUDGE COLE: Is this a complete team that comes in
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and takes over, or are they under the supervision of your
people?

'MR. REPKA: They are under the supervision of
Northeast‘Nuclear people.

. JUDGE COLE: The reason why I asked is with a more
complicatad Spent fuel pool bringing in outsiders to come in
and operate in that environment, how do you intend to make
sure thatuthey know exactly what is going on there?

[Pause.]

MR. REPKA: Well, three reasons a) the proposal is
not compléx by industry standards. The three complete
regions is actual fairly simply compared to a lot of plants,
b) any individuals that come in will go through the exact
same training that a Northeast Nuclear employee would with
respect to the procedures to be employed, and c) the second
verification is always performed by a Northeast employee.

fJUDGE COLE: So the second part of the dual
verificat;on?

"MR. REPKA: Correct.

JUDGE COLE: Exactly what do you mean by that;
could you.tell me; describe that process to me?

MR. REPKA: The dual verification process?

"JUDGE COLE: Yes.

iMR; REPKA: What you have is you have two

different people in two different locations that the

Y
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individuai executing the spent fuel assembly move and the
spent fue! checker. Two different people each with their
separate tove sheet showing what the move should be.

.JUDGE COLE: Physically identifying it by fuel
number, or how?

'MR. REPKA: Again, moving into the spent fuel pool
they don't, at that side, don't verify the number. When
they take it out of the reactor vessel or it is verified by
number when it goes into the reactor vessel. When they take
it out of the vessel there is a dual verification that the
correct a;sembly, not by number but by location, is being
selected. It goes through the transfer canal, and again,
there is @ual verification that it is going into the proper
place as fhovn on the move sheet.

JUDGE COLE: Okay, so there is one person that
checks tolsee where it came from and another person to check
to see where it is going?

 MR. REPKA: No. There is one person to see where
it came fiom; a second to verify that the correct assembly
was takentfrom where it came from.

- JUDGE COLE: That that is where it came from?

EMRT REPKA: Right. It goes through the transfer
canal. Dual verification there. One person to say it is
going to ;he:right place, second person to verify that, yes,

f

it has goﬁe to the right place.
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JUDGE COLE: All right. So then you have log
sheets that identity location and the numbers -- a fuel
number is assigned to that, right?

.MR. REPKA: Correct.

JUDGE COLE: How often to you check that that
number is in fact the number you think it is?

"'MR. REPKA: Every time it goes back to the reactor
vessel. So it is initially checked when it comes in as new
fuel; goes through the reactor vessel; it is checked by
serial nunber by camera. So for a normal assembly that
means three times it is checked as it goes through its life
in the vessel.

:In addition, as we talked about, there have been
periodic verifications, reassessments of the fuel in the
spent fues poocl and a misload has never been identified.

JUDGE COLE: So how big are these numbers that
identify the fuel assemblies?

~[Pause.]

~MR. REPKA: The serial number actually appears in
two placeé. On the top, looking straight down on the fuel
assembly,?it is about 3/4 of an inch and on the side it is
about two;inches high. And again, they are verified by
camera which is dropped down in.

rJUbGE COLE: So it has to be a pretty good camera?

.MR. REPKA: Yes. It is not necessarily a simple

ANN RILEY & ASSOCIATES, LTD.
, Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




13
14

i5

22
23

24

420
thing to do but it certainly is done.
JUDGE COLE: That is fine. Thank you.

:MR. LOCHBAUM: After talking with Judge
Bechhoefer, there are two more questions that I have. One
is, when you have an unexpected core off load, as sometimes
happens unfortunately, you have some fuel with more than
twelve fu.l power months, but less than eighteen; where do
you put it?

MR. REPKA: With that kind of unexpected off let,
I do not believe there has ever been one at Millstone Unit
3, but in that case they would go to Region 1, because that
would be ﬁhe region they would be qualified for and again,
that is the one right adjacent to the transfer canal.

"MR. LOCHBAUM: So Region 2 is really for fuel that
you are gétting rid of?

;MR. REPKA: No, Region 2 fuel is at least twice
burned; aﬁd Region 3 is for fuel that has been at least
three timas burned and therefore, permanent storage.

'MR. LOCHBAUM: That brings up another question
with respéct to Region 3. Was there any consideration given
to inserting something like a one out of nine flux trap
controlled in Region 3; did not? And it would sacrifice
about ele%en percent of the space but would give Beaucoup
control. “

MR. REPKA: The answer is no. It was not
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necessary to meet the requirements.

MR. LOCHBAUM: No. I see. Thank you.

CHAIRMAN BECHHOEFER: Mr. Repka, to follow-up a
little more about the contents of the Beaupre Memorandum,
which is exhibit -- Intervenery Exhibit 12, right?

fMR. REPKA: Yes, I have it.

CHAIRMAN BECHHOEFER: Under the discussion of --
not the seven events but -- not the seven listing of
equipment‘failures etcetera, but under, where it says
"apparent causes", it seems to a lay reader now, like
myself, o a non-technical reader, that some of the
technical corrections that had been recommended earlier than
this refuzls are -- had not been carried through. Well, I
could reaa the apparent cause number three, where it is
talking about preventive maintenance which is scheduled in
sufficienﬁ time but isn't carried through until the last
minute and therefore, may be done hurriedly and without as
nmuch effectiveness. It says,

"Consequences of delaying certain things is that
problems identified must be corrected quickly and this
sometime results in the ineffective corrective actions
previously identified."

'Now is this a -- if this were a pervasive
situationf I would be somewhat concerned about the effective

implementation of the various controls. Could you at least
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comment on that?

MR. REPKA: Sure.

CHAIRMAN BECHHOEFER: That aspect of this.

MR. REPKA: This is talking about the timing of
preventivé maintenance. It doesn't have anything to do with
fuel handling controls, number one. But even beyond that
the issue -- the writer is writing a very self-critical
analysis nere -- a critical self-evaluation which is what a
correctivé action process evaluation is supposed to be, but

CHAIRMAN BECHHOEFER: I am not faulting the
writer. ‘

iMR, REPKA: -- beyond that what they are talking
about is ¢delaying preventive maintenance. He didn't say it
wasn't done; he thought it was delayed and that may have
created a time pressure.
I think i? he -- I guess the question is would that lead to
a problemgwith the preventive maintenance program? I
suppose hypothetically that could be a problem, but I don't
think tha; is what he is trying to convey here at all. I
think he ;s trying to convey, in this particular incidence,
it was hié impression and the writers, the system engineer
whose job is to take ownership and fight for his system, he
is feeliné like the preventive maintenance was delayed

unnecessarily.
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CHAIRMAN BECHHOEFER: Right, but he also concluded
that thisimight lead to ineffective corrective actions
because o% time pressures that result.

:MR. REPKA: And again the ineffective --

CHAIRMAN BECHHOEFER: That is the part that would
worry me a little bit.

hMR; REPKA: I suppose that is a true statement.
If prevencive maintenance is not done thoroughly it could
lead to not good preventive maintenance, but what would be
the effeci of that? Equipment reliability problems. Again,
that woul:l be a problem for the efficiency of the outage and
not where the spent fuel is going to go to.

« It is pointed out to me what the writer is really
doing is making a recommendation in the cause statement of a
correctivé action and that, of course, is a legitimate thing
he should be doing is thinking about actions to prevent
reoccurrence . It doesn't make it necessarily true, but it
makes it a recommendation for something that could be done
to improvg reliability in the future.

CHAIRMAN BECHHOEFER: What I am worried about is
if a qualﬁfied individual recommends something that it be
done, maiptenance be done or whatever, and it isn't done
then I sea some problems.

gMR. REPKA: I suppose you could say that about

anything you took out of the corrective action program and
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the corre;tive action system at the power plant. If there
was a problem with the corrective actions and the corrective
action program that would be a problem and certainly that is
not the case. A big part of the Millstone recovery was to
improve the corrective action process, corrective action
process is what leads to a reliable efficient operation and
that is sgmething that the company believes strongly that
they haveuimproved dramatically.

[Pause.]
CHAIRMAN BECHHOEFER: I was just checking. I
think you.answered all the other ones I had marked here.
So, I thiﬁk we know will go to the staff.
1 said now we will go to the staff.
‘MS. HODGDON: Can we take a break before we go
with the staff?
{JUDGE COLE: A short break.
CHAIRMAN BECHHOEFER: Short break. 10 minutes will
be fine. v
" [Recess.]
' CHAIRMAN BECHHOEFER: Okay, back on the record.
MS. HODGDON: In view of time factors. I am going
to do mucy less than I had originally planed and in view of
Mr. Repka having taken a large part of my argument, I won't
address thosé things. And so the staff, also, won't address

i
anything ‘n its brief that does not need and will address
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only thos< things in the intervener's filing that it thinks
that the staff believes there is need for some light to be
shed on.

‘CHAIRMAN BECHHOEFER: Are you sgaying that the
staff is :oliowing the licensee's lead?

. MS. HODGDON: No, I am saying --
- CHAIRMAN BECHHOEFER: In resolving issues.

:MS HODGDON: Excuse me?

CHAIRMAN BECHHOEFER: In resolving issues. Are you
saying thﬁt the staff is just rubber stamping what the
licensee :ust said?

.MS HODGDON: No, I am not saying that at all.
KCHAIRMAN BECHHOEFER: That is what I heard, but
anyway.

MS. HODGDON: I am saying that some of the issues
that wereéralsed this morning, I wrote down notes on and I
was going. to address them, but Mr. Repka addressed them in
ways that I ﬁould merely repeat if I addressed them. That
is with régard to the staff's review and things like that.
So I decided that I would not do that.

. CHATRMAN BECHHOEFER: Okay, that is fine.

_MS. HODGDON: Because I would only address the
things that were that in which the staff would feel some
real need“tonaddress. So I may as well start, since I have

these people with me, with RF0-6, because we filed a motion,
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which was granted, to file Mr. Cerne's affidavit.

‘This was really a close call, but we felt the need
to do thaL because we weren't really sure of how people
would take that discussion in the intervener's filing where
it comes --regarding RFO-6. And we thought particularly,
since altﬁough they did put in all of the RFO-6 logs,
apparently, as their exhibit, I believe it is thirteen.

It's in hére somewhere, anyway. You have to go back in look
it up in order to figure what is going on because it so of
what they ve given here in excerpts is just so selective,
and that ;s where we saw the problem because we didn't think
it was entirely clear that there was no fuel in the cart as
it is caliedj at the time that their pointing up here.

" So just looking then at page of their brief where
you have ;upender will not lower" -- upender will not lower
and so fofth. There are several places where it says where
there 1is ﬁaterial information that has been left out of that
is in the,loé, where it might have been helpful to put it
in. For e#ample, I am on page 14 by my numbering of their
brief.

TCHAIRMAN BECHHOEFER: 1is that the one that start
1917, the; first --

~Just identify pages if you are on the same page.

1MS$ HODGDON : Okay. It starts 917 -- 1917 that

would be 917, right.
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."Upender will not lower." Then going to 2245, it
says, "spant fuel pool upender will not lower." "SM," which
is station manager, "granted permission to by-pass
interlockf. Then it says in the log, if you look it up,
"IAWOP 3353 See precaution 3.22."

And so one might want to know what that is.

va you look at Mr. Cerne's affidavit, it has an
attachment that puts that whole document, or not the whole
document,‘but everything up to their end and it says --
because the allegation that seems to be made here is that,
if you looked to the bottom of that -- "given that the
interlockfby—passes are described as providing emergency
override capability, it would appear that Millstone Unit 3
suffered seven emergencies during their four hour and
seventeen minute period on May 15th."

fIt‘could be that NECO personnel were abusing the
interlock;bypass capability, instead of fixing the problem
they retunedvthe bypass the emergency override of safety
interlocks.

lWell, if you look on page 5 of 23 of the third of
Attachment 3 to Mr. Cerne's affidavit which is fuel transfer
system OP?(o)(3)(c) which is also provided, as I just
pointed out,Lin this log here. You will see 3.2 says, "Key
bypass locks‘provide an emergency override of safety

interlocks and must be controlled with a PORC approved"
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that -- tell me what that means, I know -- "a plant
operations review committee approve bypass jumper unless
performing one of the actions. 3.2.2 no fuel is loaded in
the cart.ﬁ

“Well, it may be obvious to a lot of people that
there was no fuel in the cart there because, as we have
shown andithe figure that we have provided from the training
manual, tihe cart had been upended and the hoist had removed
the assembly and put it in the pool, and therefore, the cart
had to go back to the reactor to pick up another assembly
and it was at that time empty.

EIt might be obvious to a lot of people. But I
think thetway it is presented here, it is not transparently
obvious aﬁd maybe some little teach-in is required which is
really baéically what we were trying to do here.

'Also, as Mr. Cerne's affidavit says, in their
footnote 20, they really don't address what the interlock
was that s being talked about here which is that one that I
just identified. It is the lift interlock and that is
another one of my --

_The training manual, which is said to be the
subject oﬁ this, was not provided by interveners. We
provided the part that deals with pages 20-30, the part that
deals wit5 the fuel transfer system. And you find there at
page 23 of 89, lift interlock bypass switch key operated
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provides an emergency override of the safety interlock for
raising or lowering the fuel container other than the
extreme limits of the transfer car. And actually, if you
read that‘section you will see that it provides all the
orientati?n that one might need.

1And I really didn't want to say much more than
that, exc;pt that having done that and Mr. Cerne having
provided éhis affidavit, together with these pictures which
I am sure people who read this, the figures and the section
from the FSAR, that it just isn't clear. I mean the point
that was urying to be made here by the interveners that some
how or other some administrative control had been violated,
but that 1lcesn't appear to be the case. We can't identify
an administrative control that was violated here. Beyond
that, as Mr. Repka has pointed out, these administrative
controls qu‘t have really to do with the storage of fuel
and the spent fuel pool, and particularly they don't have to
do with aﬁy changes that might be made with regard to the
implementétion of the license amendment proposal. If that
proposal is granted.

.Did anybody have any questions about that or shall
I go on to something else?

TMR; LOCHBAUM: I am happy with what you presented
so far. '

- CHATIRMAN BECHHOEFER: I am not.
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'MR. LOCHBAUM: You have questions, yet?

:CHAIRMAN BECHHOEFER: Yes, I do have a question.

MS. HODGDON: A layman [laughter].

-CHAIRMAN BECHHOEFER: As to your comments about no
changes, At least in my view, if you apply procedures, even
if they are the same, to a more complex or detailed
situation, even if they are the same procedures, do you have
at least s different application of the procedures? And
that is, to me, something new and different. And that seems
to at least conflict with your comment, perhaps, that there
were not changes.

MS. HODGDON: I think actually there will be
changes h«re in RFO-7, there will be new equipment. And the
new equipment they will get because they had so many
problems »r they had problems with this equipment, and so
there wil:. be changes in the equipment. I am saying there
won't be any changes, I guess, in the administrative
procedureé with regard to the use of the equipment or with
regard to;changes that are made because of the
reconfigu?ation of the pool. Because there still will be
unloading one assembly at a time, and it will, you know, be
upended ald done horizontal and go across through the
containmeht wall and to a fuel building and be upended
again, anq unloaded, and lowered back down and so forth. So

that is what I meant that that is -- there won't be any
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changes with regard to that except for corrective actions.

1And that the, of course, the machine that they get
will have its own procedures. But that is not the kind of
thing we ﬁere talking about here with regard to these
administrative controls that are involved with the
prevention of criticality in the spent fuel pool. That is
what I meént.

;Does that answer your question?

' CHAIRMAN BECHHOEFER : Mostly, but to follow-up a
little bit. Whatever the machinery that is in place, if the
intent is to aim the fuel at a particular location and the
locations.get to be somewhat more complex, there are at
least more regions, at least one additional region, and even
if they ail go into Region 1, which is maybe the way I
understang it, isn't it basically more complex even though
the written procedures may be identical?

'MS. HODGDON: No, as a matter of fact, since you
asked me &he question, I shouldn't volunteer this, but I
think it “s easier as anybody can see by looking at the
diagram o: the pool, that it really is a much better
configuraﬁioﬁ than the one that is presently there with
regard to unloading the fuel. When you look at the A-racks
and they are arranged along the transfer canal, and there
are five pig ones as opposed to three little ones, and the

old, I th:nk it is fairly obvious, it is easier it is not
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harder.

.But actually with regard to getting the assembly
in the right place, there is no change. It continues to go
through tﬁat transfer canal. It continues to be upended in
the same place. The hoist takes it and this RF0-6 issue
that the interveners are trying to raise is just not related
to that. I mean it is related to lowering of the upender
after the;fuel has been taken out of it. So it really
doesn't hgve'anything to do with getting the right assembly
in the riéht place.

CHAIRMAN BECHHOEFER: Okay.

'MS. HODGDON: Anybody else?

'MR. LOCHBAUM: I do have one question as it turns
out. HasRat commitment been made, or is a commitment
necessary:to do this corrective action before the next
refueling¥outage? I mean there are licensing commitments
and then ﬁhere are licensees plants.

 MS. HODGDON: And they are always changing the
rules regérding them, so I am not quite clear where they are
today. I don't know. The answer is I do not know.
?[Pause.]

yOkay. Thank you. Mr. Cerne has corrected me on
this. Thé issue was not an issue of their having violated

NRC regulatory requirements. That they had not done. So it

is not as if the NRC has been after them about this.
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Actually, this is something they are doing on their own.

MR. LOCHBAUM: Just the money that is at stake.

~MS. HODGDON: Excuse me?

‘MR. LOCHBAUM: Just money at the stake. If they
don't do it, they are going to --

'MS, HODGDON: I was going to say. As Mr. Repka
said, the thing about the long outage it is expensive and
eventually you get the message. And they appear to have got
the messaje. I didn't really mean eventually, but it seems
that this machine, you hate to dump your Sigma machine, I'm
sure it is very expensive but apparently it was obvious that
is was no? saving them money, it is costing them money so it
is being replaced.

JSo, no, there is no commitment but we believe they
will do i&.

ﬂ[Interruption.]

MS. HODGDON: What is this?

MS. LOCHBAUM: Did you have more to discuss beyond
RFO-6?

MS. HODGDON: Yes. What I really want to know is
what is g%ing on downstairs.

;MR. LOCHBAUM: If we end up downstairs then we
will knowi |

;CHAIRMAN BECHHOEFER: A seismic event.

[Laughter]
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MS. HODGDON: Oh, it's a seismic event.

'JUDGE COLE: They are chewing away at the
foundation.

MS. HODGDON: It is fairly unsettling. It is
probably even worst where you are. [laughter]. So, I can
speak aboﬁt that. I don't have any problem with that. So I
will procéed'to such other things as I have here.

'Another thing that I wanted to talk about, and I

don't know that it makes a great deal of difference, but I

have very little on -- as I say, my notes from this morning
that wasn't already addressed. With regard to -- I'll turn
to the brief, to the intervener's brief at -- the

interveneis' brief at page 45 where the interveners discuss
the depos;tions of the staff's expert criticality witnesses.

;Thé interveners say that the staff showed a mark
lack of technical curiosity and independent investigation.
And althoﬁgh -- that certainly is not so, that is just a
judgment and'it doesn't really go to any genuine and
significant fact that needs to be or that can't be resolved
except inban evidentiary hearing, but nevertheless, I will
get there:in a minute if I take this route.

Dr. Attard was asked about whether he had finished
his revie& and he said that he had not. And that is correct,
he had not. So, I am not going to dwell on that. I am going

to go to ihe questions to Dr. Kopp which are on page 47,

1
1

"ANN RILEY & ASSOCIATES, LTD.
; Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
’ Washington, D.C. 20036
(202) 842-0034




435
where theie seems to be some misunderstanding.

The point is made in the brief that the staff's
response ﬁo interveners' interrogatory G-1, please identify
all analysis related to the probability and consequences of
potential criticality incident and accidents in the fuel
pool, that his answer was as follows,

"None to the staff's knowledge." "Probability
analysis are

not part of the spent fuel criticality review
process."

And of course, that is true. I mean, there is
nothing strange about that in that the staff has not
reviewed the probability of potential criticality incidents,
but insteéd, assumes it. That's just the way it is. Dr.
Kelber says maybe we ought not do it that way. But the fact
is if we would go to risk inform in this area, we wouldn't
be here t?day as Dr. Kelber well knows.

It said the interveners state on page 48, that Dr.
Kopp testified in his deposition that the NRC has no data
base of iﬁcidents involving Boron dilution and fuel
mishandlings. Nevertheless, he conceded the importance of
the existence of such a data base of scientific inquiry.

fThe fact is, if you look at footnote 67, that is
page 26. %ou:look it up in the deposition, I'll read it to

you, that is not what he said. He said, maybe he was -- it

H
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says, "The gquestion was in order to scientifically analyze
these issﬁes you have to have a proper data base as the
industry =volves, wouldn't you think?"

And he says, "Yes, and I am aware of only one reported
incident of Boron dilution which is very minor. And so there
is a data-base. It is a data base of one."

vSo he did admit to the importance of it, perhaps,
but he said that he had read it all of it one. So, with
that. His only knowledge of fuel mishandling incidents at
Millstone was based on three licensee event reports formally
filed withh the NRC. Now Dr. Kopp, in fact, testified, that
there had never been any fuel handling incidents -- fuel
mishandli?g incidents written up in LERs at Millstone 3.
And when he was asked that question, let us see 68 12-16, he
said instzad of what he is said to have said here, he said
something:different, he said -- on page 12, he said, "Let's
confine ourselves to Millstone. Which ones are you familiar
with?" He said, "I don't know of any errors at Millstone
that invoive misplacing spent fuel involving any criticality
concerns."
And he had already answered interrogatories in which he had
said muchhthe same thing. And so from that point, there was
a discussion of other things at Millstone which was the
mistake i; t@e criticality calculation at Millstone 2 in

{
1992, and the Boraflex concern in the three pool, and I
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think tha:. was 1995. He mentioned those two things and of
course, those are not fuel mishandling incidents those are
something different.

Nevertheless, the intervener's counsel counted
that as three events --three matters, although there were
only two gndbconcluded that he didn't have any knowledge of
fuel mishandling events.

"I am not going to go through this whole thing,
because although Dr. Kopp has said to had an opinion about
fresh fuel storage, which he didn't. The fact is, that
whatever his opinion might have been, that doesn't go to the
proposal gt goes to the way things are now.

fActually, what he said was that you could see
quite eas;ly from across the room which racks were -- which
cells weras capped and which ones weren't.

.The only other thing that is accredited to Dr.
Kopp, misgakenly, but I feel very strongly about, and that
ig he had?nobknowledge. Dr. Kopp was unaware of any history
of fuel mishandlings at Millstone. He had no knowledge of
the incident involving the drop in the Unit 2 spent fuel
pool levei. And then when you look to where you are directed
to, page 47, he says, the intervener counsel says, "Are you
familiar Qith an incident at Millstone where there was
leakage tﬁat'went undetected for a certain period of time,

leading tb a‘drop in the pool level?"
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gHe said, "No. I am not."
But we were told by interveners that when counsel

identified the leak in the pool level at the prehearing

conferenc-, that what they were talking about -- I can't
seem to find my -- her it is -- my document here, was a
condition report M2-990304, which is March -- no, oh yes,

that is wgen it was retrieved. This was at Millstone 2,
where app;oximately twenty-three hundred seventy gallons of
water was transferred -- I can't stand it.

Okay. So this was mentioned earlier this morning.
I think that Mr. Repka characterized this earlier as a Boron
dilution %vent. It wasn't a Boron dilution event. It was
just a 1o;t of water. I think he just misspoke.

MR. REPKA: I didn't intend to characterize it as
a Boron d;lution --

MS. HODGDON: That is what I heard.

MR. REPKA: -- has been claimed to be a Boron
dilution.

EMS. HODGDON: I misheard what you said, then.
This has been claimed to be a Boron lost event. But in any
event, I heard this morning, interveners counsel say, it
went undeﬁected. So I asked somebody because I couldn't read
this fineiprint to look it up, and the answer I got from Mr.
Cerne and&Mr. Linville is that it lasted for eighteen

minutes and that is the time it took to detect it.
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.MR. LOCHBAUM: Eighteen minutes?

‘MS. HODGDON: Eighteen minutes. Yes. And that was
a long time, and if it lasted much -- well, and anyway the
whole point in this is that someone very astutely detected
it before it did reach a low-level alarm state. In other
words, ittloSt about two inches of water. They almost lost
two. If the lost two it would have alarmed.

then Dr. Kopp was asked about it, he said, "If
that weren't a criticality problem", he said, "wouldn't that
be something you would have considered as part of your work
on this métter?" He said, "That would be more of a
radiation problem." And of course it would. So I just don't
know wheré interveners were going with it. 1In fact where I
am, I just wanted to make it clear that Dr. Kopp did not say
the things that are credited to him in his deposition.

I don't know that I have anything to do with
contentioﬁ four. We would agree with the licensee that
there is :absolutely no issue raised here, genuine and
substantiél issue of fact, that would need to be addressed,
settled, vhatever the terms are in a subpart case base in an
evidentiary proceeding.

'MR. LOCHBAUM: I have just a few questions and one
comment on your brief that you may want to consider
correctiné at some point.

'MS. HODGDON: That's fine.
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bMR. LOCHBAUM: One is the Reg Guide. The 1.13
draft, reVision 2, endorses the ANSI ANS Standard 8.1, and I
am just cﬁrious as to why that standard was not incorporated
by reference into 10 CRF 50.68; it would help a great deal.
It was in existence for some years before that regulation
was draftéd. MS. HODGDON: The answer is Dr. Kopp, I
believe, Qrote 10 CFR 50.68, and he is also the person who
is most familjiar with all of these things; the NC standard
and REG guide 1.13. He is not here and we have been given
cell phone but we haven't been able to reach him but we will
try. And-that would be the easiest way to get that answer.
I don't h&ppen to know.

MR. LOCHBAUM: Then I have a comment here. On
page 26, where you are talking about the allowance for decay
time. Youireference the decay of UT-35, I am sure you mean
plutonium 241. UT-35 has a decay constant of about 70
million y?ars. And I --

'MS. HODGDON: I can't find my brief

'MR. LOCHBAUM: And even though we are extending
licencing;permits, I don't think the commission at that is
going to extend it for 70 million years.

;MS. HODGDON: We are not doing it yet. I couldn't
find my b#ief. If you point me to the page again, I'll look
at that.

'MR. LOCHBAUM: Page 26.

ANN RILEY & ASSOCIATES, LTD.
; Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




441

'MS. HODGDON: Page 26.

.MR. LOCHBAUM: A minor error but I thought it was
worth coriecting.

;MS. HODGDON: The first full paragraph. No it is
up here, oh. Oh, okay. I said, yes, that is either an
error a t;po or an error in logic. I mean, if you move that
over some place else it might be all right. U2-35. Yes,
thank you.

CHAIRMAN BECHHOEFER: Tom, where is that?

MR. LOCHBAUM: Page 26.

“CHAIRMAN BECHHOEFER: But where on page 267

MS. HODGDON: No, I understand the comment.

MR. LOCHBAUM: Now on page 28 you state, "It is
highly un.ikely that a single failure in administrative
controls of the management process will be to misplacement
or multip;e misplacements."

'My question is does the staff know of a single
administrétive failure, however unlikely, that would lead to
a misplacement?

MS. HODGDON: "It is highly unlikely that a single
failure in the administrative or the management process will
lead to misplacement." Well, I think the trouble with this
area is if you are talking about -- yes, I think that the --
let me cohfer with the --

.MR. LOCHBAUM: Well, to help you to focus on the
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answer. “hat I am getting at is what is the origin of the
phrase "highly unlikely." What leads you to qualify it that
way. I wesnt after Ms. Burton perhaps a little gruffly this
morning on her use of lightly, here you are using "highly
unlikely" ‘and I want to know what leads you to use that
phrase? |

MS. HODGDON: Well, I believe I am merely citing
Dr. Attard and Dr. Kopp and that those are those words
"highly uﬂlikely". I think 'unlikely' is probably enough
without the 'highly.' But nevertheless, they said it and
what leadé them to say that it is "highly unlikely the
single faélure would lead to misplacement r multiple
misplacemént§." We talked about this and I don't believe --
we have another highly unlikely there, all right.

AWe have not been able to reach Dr. Kopp who is not
what -- hgwever, we don't really define unlikely. It is not
a defined term. Exactly what we mean by it we -- it is one
of those things you know it when you see it, like Potter
Stewart.

. Now, I don't know.

;[Péuse.]

ﬁMS. HODGDON: We did find it, page 17 of the
affidavit'of Dr. Attard and Kopp they explain what they mean
by "unlik;lyf or "highly unlikely." It is because the

administrative control. They proposed tech spec 3.9.13 will

t
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control fuel storage limitations and selection of procedure
SP 31022 described above will control fuel assembly
selectionz Therefore, both TS as well as plant procedures
would havé to be violated for a full assembly misplacement
to occur.

"In addition, fresh fuel assemblies, it goes on to
say that éhey have a bright metallic color, a visually
distinguishable from spent fuel assemblies. Finally, the
burn up l.mit curves are 3.9-1; 3.9-3, and 3.9-4 propose for
the Millsﬁone Unit 3 tech specs for safe storage and Regents
1, 2 and ? are based on minimum burn up requirements. These
are boundfng values that result in just meeting the five
percent sub criticality margin for storage pools in regions
1, 2 & 3.

'In practice -- that paragraphs explains why they
were guarded to be highly unlikely in this instance. I
think I misunderstood your question, because I thought you
were addrgssing why what the unlikely, what we meant by the
word unlikely. Whatever they mean by it, here they think
that because of the many controls that are available here
both tech, specs and administrative controls that in this --
for this -- in other words it is case specific. Every review
is done case specifically by what is presented in the
applicatién and that was what was done here and it is just a

conclusion that it would be highly unlikely based on
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everythiné that has been presented by this licensee with
regard to.this proposed amendment.

’MR. LOCHBAUM: Now, further on in page 34, and 35,
there is discussion of the expertise, beginning on page 34,
in Human Factors, etcetera, and I would ask you with respect
to page 35, which Human Factors expert testimony is relied
on to assért that the new controls are quote, are no greater
or more compiicated than those required for current
operation, quote.

Again, I questioned Ms. Burton about Human Factors
expertise earlier today and I am putting the same question
to you. Where does it arise from or is this purely a
layman's 5bservation?

MS. HODGDON: I believe that this is Mr. Cerne's
statement that they are no more. He is certainly very
familiar with those administrative controls. However, with
regard to;this, I would remind the board that the burden is
on the incerveners to show that there is a genuine and
significaﬁt issue of fact. And therefore, it is for them to
have a Human Factors expert which they do not have. And it
is not for the staff to make that choice.

~This is the statement of a well educated and well
informed senior resident inspector.

\MRT LOCHBAUM: Okay, I am just --

.MS. HODGDON: Who has no particular training in
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Human Factors.

'MR. LOCHBAUM: No, I am just serving a little
notice th%t if we should find that we have to go to an
evidentiary hearing on this, I would expect to see a few of
the -- very few Human Factors experts in this country
involved in éubstantiating that phrase.

MS. HODGDON: I don't believe that subpart K
contemplates producing witnesses other than those who have
been offered for the oral argument.

’CHAIRMAN BECHHOEFER: Then we are in the dark,
aren't we”

MS. HODGDON: I think we are stuck with the
discovery;that we have. And my understanding is that we can
use thoseidocuments that have been produced, and we don't
get anymofe discovery and since we have no Human Factors
experts, We would in the event we went to hearing we would
go withouz those experts.

‘MR. LOCHBAUM: Well, if that judgment is sustained
by our esteem chairman and --

CHAIRMAN BECHHOEFER: Well, I would just like to
ask a further question. I recognize that there is not
supposed ﬁo be any further discovery, at least absent
extraordiﬁary circumstances, but where is the limitation
that says if you go to an evidentiary hearing you are

limited tO the people who filed affidavits.
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I don't know of anywhere where I said we were
aware of that, but you could show me perhaps. I am not
aware of any.

"MS. HODGDON: I think it would be absolutely
bizarre tv go to a hearing with a Human Factors expert who
have not »een made available for deposition. I mean,
subpart K:is bad enough in the argument stage.

CHAIRMAN BECHHOEFER: (inaudible) in an
extraordinary circumstance.

MS. HODGDON: But within a hearing where
everythiné is surprise, it might be very interesting.

. MR. LOCHBAUM: Let me say that is we should decide
that we have to go to an evidentiary hearing, and we don't
have the penefit of a Human Factors expert, I don't know how
we can coﬁe to any meaningful conclusion as to whether the
new racksicomplicate the process, make it simpler, make it

1

easier, make error more likely or less likely, and high
likely they are. So I think that is something we will have
to take into account.

; Let me move on.

‘CHAIRMAN BECHHOEFER: Well, I might also comment.
That theré does not necessarily have to be available
discovery prior to holding an evidentiary hearing. At least

under the Administrative Procedure Act the availability of

discovery is discretionary with the agency. So that we can
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go to hearing --

MS. HODGDON: The agency has discovery.

CHAIRMAN BECHHOEFER: -- and it would just
(inaudibl«) cross-examination perhaps, but --

"MS. LOCHBAUM: In any event, we will discuss that
among ourselves.

MS. HODGDON: I will repeat that the burden is on
the intervener to show, and they have not done that. They
should have had if they wanted to prove Human Factors type
-- they kinew what they were doing when they proposed this
contention and they didn't put that on, and so they have not
raised -- and it's not -- I am not trying to be -- I am not
saying that there is a lot out there but technically they
didn't do' it right. I am just saying they haven't put on
anything, so that is (inaudible)

 CHAIRMAN BECHHOEFER: Well, they have made
statementp that the factors such as this, or there are
questions of this sort of beyond the comprehension of,
either th? licensee or the staff, they made general
statementﬁ to that effect.

;MS. HODGDON: I couldn't hear you.

CHAIRMAN BECHHOEFER: I am sorry.

“MS: HODGDON: It is the thunder in the basement.

. CHATRMAN BECHHOEFER: Pardon?

“MS. HODGDON: It's the stuff from downstairs. It
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is just rumbling around my ears.

_ CHAIRMAN BECHHOEFER: They have made more or less
general statements the fact that neither the licensees nor
the staffihave an adequate understanding of factors called
for to administer administrative -- well, that's bad English
-- to carfy out administrative control successfully.

MS. HODGDON: They made that statement but they
have put in ébsolutely nothing to back it up. This is the
opinion of their two experts neither of whom knows anything
about Human Factors. So, why should they go to the hearing
on that when we assumed that having not availed themselves
of such help that they would go out and find somebody.
Please, I think not.

CHAIRMAN BECHHOEFER: Well, a claim of a lack of
adequate “nformation to fulfill license requirements or even
the abiliFy to prove, which is eventually on the applicant,
prove the{safety of the new configuration --

%MR. LOCHBAUM: I think you misunderstand what Ms.
Hodgdon ié saying and think this is something we can discuss
between us.

FCHAIRMAN BECHHOEFER: Oh. Well.

TMR. REPKA: May I interrupt you for a second and
respond. f

'CHAIRMAN BECHHOEFER: Certainly, certainly.

-MR, REPKA: Respective to (inaudible) if the issue

¥
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is complexity for its own sake, I don't think that is a
valid issue for further consideration. The contention is
that theré is added complexity. And of course, everything
Ms. Hodgdon has said is correct that there is plenty of
experts who are very familiar with these fuel movements that
say qualitatively it is not more complex. But be that as it
may, whether or not it is more complex, the contention is
that comp.exity will lead to misloading, misloadings will
lead to reactivity effects, reactivity effects will lead to
criticalicy.

It apts the tension fails on items 2, 3 and 4, I
just ment:ion. There is no showing whatsoever that the will
be a mislpading. There is no showing that there would be a
reactivit? effect, and there is no showing that there could
be a criticality. So a hearing of whether of not this
proposal versus the current or versus some other
hypothetical proposal which one is more complex, is a
totally unneéessary academic exercise.

4MR. LOCHBAUM: I would like to move on to just
some -- |

!CHAIRMAN BECHHOEFER: (inaudible) have some things
to do befbre we --

EMR. LOCHBAUM: -- before we move on. I'd like
some idea:of some of the timescales involved in the licensee

taking acﬁion. You mentioned, for example, the drop in the

u
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fuel pool and Millstone 2, was eighteen minutes, interval
before itvwas detected. Let's suppose for a -- I am looking
at page 6%, footnote 29.

CHAIRMAN BECHHOEFER: Of what?

' MR. LOCHBAUM: Of your brief. This footnote
states, "That a fuel assembly misplacement and failure to
discover it are two failures." I assume you are talking
about thal in point of view enforcement actions of that
sort.

How long does a licensee have to discover a fuel
misplacement before it is counted as two violations and has
there eve:: been, to your knowledge, a fuel misplacement
event that has gone beyond the time of restart? Those are
two separate questions.

'MS. HODGDON: I believe that there have been fuel
misplaceménts that have gone beyond the time of restart.

The incident at Oyster Creek went on for about a year, so
clearly.

EMR. LOCHBAUM: That is not a fuel misplacement.

'MS. HODGDON: Well, all right.

;MR. LOCHBAUM: That is a violation of a tech spec.

'MS. HODGDON: It is not but they counted it as a
fuel misp;acement. It was fuel being in the wrong place,
all right; But you are saying it is not a fuel misplacement

according to what is being talked about here because it
It
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wasn't taiing the stuff out of the -- it was just total --

MR. LOCHBAUM: The fuel was were it was supposed
to be. Tﬁe analysis that had been done that changed the
tech spec.

MS. HODGDON: They just hadn't qualified those
racks for that fuel. Right. That's right. That is
correct.
The licensee says that that is not applicable to
Millstone Of course, for many reasons it is not. A fuel
misplacem=nt that went undetected for startup, I can't off
hand, I can run through this list and tell you that I can't
off hand ghink of one.

'Actually, what was being called a fuel
misplacem:nt here, at Millstone 3, in regard to the incident
that Mr. Repka has talked about a few minutes ago, that was
either a ;ondition report or some other internal document,
where the operator put the -- tried to f£ill a cell that was
already full, that is not a misplacement although he called
it that. VI mean, the operator called it that. He just
didn't know what to call it. It is not a misplacement; it
is a very different kind of a thing from putting an assembly
into an empty cell where it is not qualified to be stored
there or the rack --

{MR. LOCHBAUM: You've answered my question.

MS. HODGDON: Thank you.
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’[Pause.]

MS. LOCHBAUM: Do you have more presentation now
or --

MS. HODGDON: Do I have any more presentation now?

.CHAIRMAN BECHHOEFER: Of your summary that you
want (inaﬁdible).

MS. HODGDON: I don't think so. If I can look at
my notes énd.(inaudible).

'MR. LOCHBAUM: I wasn't sure.

CHAIRMAN BECHHOEFER: We didn't want to cut you
off .

MS. HODGDON: No. I have nothing further then. I
think that is very important.

" JUDGE COLE: Ms. Hodgdon, just a comment and a

guestion or two. Are you familiar with 50.68?

MS. HODGDON: §50.68, of course I am. -

;JUDGE COLE: Yes, NCR 50.68.

’MS_ HODGDON: Of course, I am. I am very familiar

with it. =
" JUDGE COLE: Authored by Dr. Kopp.

MS. HODGDON: I just told you that Dr. Kopp wrote
it. As a matter of fact, I was involved with it myself.
Yes.

'JUDGE COLE: Well, my comment on that is it

probably should be rewritten and he should use shorter
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sentences and do away with run-on sentences. Particularly
in B-4.

MS. HODGDON: Oh yes, B-4 is really something,
isn't it. We would convey your message.

 JUDGE COLE: Thank you.

MR. LOCHBAUM: Be aware that I intend to convey a
great deal more.

:JUDGE COLE: Okay, on page 4 of your summary, Ms.
Hodgdon.

MS. HODGDON: Mine?

'JUDGE COLE: Page 4 of the NRC brief, bottom of
the middls paragraph there it says, "The NRC staff performs
a safety ;eview of the thermal hydraulic structural nuclear
criticality and radiological aspects of the proposed action
described in this amendment."

What is the status of the staff's safety review
and
when will it be completed?

‘Msl HODGDON: I really don't know exactly. All I
know is that it is not complete. Well, of course, as you
know Dr. Attard only does the criticality. I mean everybody
on the staff only goes from here to here, and so the thermal
hydraulic structural and radiological -- I don't have a
report onfthat. I can give you that.

;CHAIRMAN BECHHOEFER: What would be the end result

ANN RILEY & ASSOCIATES, L1D.
Court Reporters
125 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




10

i1

454
of the rewview? Would it be a safety analysis; safety
evaluation report?

MS. HODGDON: It will be a safety evaluation.

CHAIRMAN BECHHOEFER: On each of these or
collectivély in one volume?

‘MS. HODGDON: It would be one safety evaluation
that wil inciude all of these. Which is the way we always
do this k.nd of request.

CHAIRMAN BECHHOEFER: And you have no idea when
that will be completed?

'MS. HODGDON: Well, I have an idea but I couldn't

.CHAIRMAN BECHHOEFER: About when?

.MS. HODGDON: Within a month.

CHAIRMAN BECHHOEFER: Within a month. Thank you.

MS. HODGDON: A month from now, according to Mr.
Zimmerman who is acting project manager.

tCHAIRMAN BECHHOEFER: I am going to refer for the
moment to,thé affidavit of Misters Kopp and Attard and on
page 5, paragraph 13, which carries over from the prior
page, doeé a statement that the NRC is endorsed ANSI 81,
1983, that of course, I am assuming that the staff doesn't
treat that as a regulation as such. Am I not correct or am
I wrong?r

[Pause.]
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MS. HODGDON: We don't understand, at least, I
don't and I am getting a lot of opinion here. 1Is your
question genérally whether we enforce ANSI standards or is
it this particular one?

CHAIRMAN BECHHOEFER: This particular one in this
case. {

MS. HODGDON: Oh, this particular one is just in
the Reg guaide. So it isn't forced as a regulation its REG
guides only suggest how you can do things unless you can
think of some better way you to do them.

"Reg guides implement regulations. They are not
regulations in and of themselves. And if they invoke ANSI
standards then they are on or about the same level as the
Reg guides themselves.

’CHAIRMAN BECHHOEFER: I see. So then when you go
to the next paragraph, paragraph 14, which talks about 10C
50.68 which is a regulation, is that regulation even
applicable to this proposed -- this proposal?

~MS. HODGDON: Not directly because this regulation
is about whether or not you need criticality monitors. So I
think the‘question was asked somewhere about whether this
was in deposition of whether they had criticality monitors.
It was Dr! Kopp whether they had criticality monitors at

Millstone 3. And I am sure they don't because no one has

criticality monitors in their spent fuel pool. But, I mean,
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that's a iong story. I won't go into it.

. The regulations about whether you need criticality
monitors the reason that it is put in here is that the
interveners had stated that the commission itself didn't
know whatf——fthis is with regard to GD 62 -- didn't know how
-- what the staff was doing with regard to GD 62. This
shows that as regards burn-up and so forth, that the
commission is well aware of it.

MR. LOCHBAUM: Excuse me.

MS. HODGDON: With regard -- that the staff, that
the commission is aware of all the things that are in the
50.68, but that is all. And so, it was a question about
commission awvareness, SO anyway.

.MR. LOCHBAUM: I read the SRM and the SECY paper

addressed to the commission on this, and the SRM that

responded ' neither one of them contained the word burn-up.

- MS. HODGDON: Well, it is -- all right. Do we say
it does; 1 think it may be does.
[Pause.]

'MS. HODGDON: Ms. Uttal tells me that the reason
it is here is that it shows that the commission has approved
the use of administrative controls. Notably --

LCHAIRMAN BECHHOEFER: I was going to get there
that was the‘next paragraph.

MS. HODGDON: -- a soluble Boron. Not burn-up
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(inaudiblé).' Soluble Boron taken -- so the use of course,
soluble Boron is not an administrative control, but the
administrative controls used in the relation to a soluble
Boron. 1In other words, it shows that the commission does
not believe that only physical separation and it satisfies
GD-62. Tﬁat they recognize the physical systems and
processes and the administrative controls that would
implement them.

' CHAIRMAN BECHHOEFER : My next the one -- the
question that would follow my previous two would be in
paragraphﬂfifteen of the affidavit it says, "Therefore, as
set forth‘above", and that refers to the two matters I
referenced, one the ANSI standard and one 50.68, it says,
"NRC reguiations allow the use of administrative controls to
prevent criticality of fuel and storage."

Weil, the reference to regulations would appear to
have rela?e only to a regulation that doesn't apply to the
type of administrative control that would be under
consideration here.

"MS. HODGDON: Well, actually it does.

CHAIRMAN BECHHOEFER: And that is why I wonder how
this all follows.

MS. HODGDON: This is -- I think that we are
splittingihairs here.

CHAIRMAN BECHHOEFER: Why (inaudible) split hairs.
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MS. HODGDON: Because -- you asked me whether this
was applizable to this application, and I said, "No it is
not, directly", because what it is about is criticality
monitors.  But what it states is the situations that can
exist and what you have to show in order not to need
criticality monitors. And in so doing it recognizes that
administrative controls are used, and that is the point that
is made he#re. It allowed the use of administrative
controls. I mean, it recognizes that administrative
controls are used in the connection with the prevention of
criticality in the spent fuel pool, that is all. Although
it doesn'i directly deal with it here, as I said, it deals
with whetﬁer or not you need criticality monitors, and the
conditioné you have to show in order not to have any.

CHAIRMAN BECHHOEFER: Now on the next page 6, of
the affidavit, there is a reference to the administrative
controls proposed in the current application, and that says
that theyiaugment the current procedures.

‘MS. HODGDON: That says that they?

'CHAIRMAN BECHHOEFER: It says augmented, and I am
quoting.
. MS. HODGDON: Augment, implement, augment.

., CHAIRMAN BECHHOEFER: No, augment is the word I am

MS. HODGDON: Okay, augment.
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CHAIRMAN BECHHOEFER: That is in their affidavit,
so. Parajgraph 16.

MS. HODGDON: That's fine, if that is what is
says. I can't find it but I believe you.

CHAIRMAN BECHHOEFER: Well, it is in the middle of
paragraph 16.

MS. HODGDON: Augment. I found it, augment.
Augment to the -- "That the new procedures would augment the
current p:ocedures to the extent necessary to accommodate
the fifte=n new racks." That's what it says, fine. Well,
do you disagree with that? I mean, do you think I don't
know what 's the question?

;CHAIRMAN BECHHOEFER: I am just saying we have
heard staﬁements to the effect that the administrative
controls 0 be imposed are no different from those that are
already inposed, and they seem to be there is a different in
scope, if nothing else.

MS. HODGDON: I do not believe that this statement
is inconsistent. It says, "They served to augment the
current procedures to the extent necessary to accommodate
the fifteen new racks."

Now that }s entirely consistent with everything else we
said, and with everything Mr. Repka said. I don't
understand the inconsistency or your feeling that there is

H
N

one. :
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MR. REPKA: I believe, if I may respond to that as
well and say the procedures would clearly need to be
revised. We have said that in our testimony. As far as
"augment"? yves, they would be revised they would reflect
three regions instead of two. The physical acts that would
be involvéd, is what we are saying, would not change. The
equipmentvinvolved would not change, but the physical
actions wbuld not change.

'CHAIRMAN BECHHOEFER: I see. Thank you.

[Pause.]

CHAIRMAN BECHHOEFER: That is all the questions
the board hasfor the moment. I guess it is time to go on to
rebuttal.

Unless you have something further to add.

‘MS. HODGDON: No, I have nothing to add.

" CHAIRMAN BECHHOEFER: This is rebuttal on
contentioﬁ four.

;MS. HODGDON: Would it be very bold and request a
five minute -- upon requesting a five minute recess, if I
may be so:bold.

CHAIRMAN BECHHOEFER: That's fair. We will break
for five minutes.

~ [Recess.]
CHAIRMAN BECHHOEFER: Back on the record.

Ms. Burton are you ready?
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}MS. BURTON: Yes. Here we are. Thank you.

I think what I will do here, if I may, is proceed
sequentiaily through the points that I have jotted down with
respect to the presentation of the staff and the licensee.
If that would be acceptable.

Beginning with Mr. Repka's comments, he made
certain comments about -- let me just back up for just a
moment. T would like to start with his comment that the
licensee argues that it takes beyond design basis events to
lead to civiticality. I want to point out, as we have in our
summary, that and as the licensee has provided further
details about itself, in December 1997, the NRC find
Northeast Utilities for operating the Millstone station
beyond itﬁ design basis for quite a long time.

‘Mr. Repka stated that we haven't pointed to any
flaws in procedure at Millstone. I assume he meant by that
flaws and performance of procedures, but I believe that the
record do=s show that, in fact, by way of a couple of
examples,fwe:did note in what we reported concerning
refueling outage 6, that for example bypass keys that were
required for performance of the emergency by passes on more
than one Qccésion were not properly logged out or returned.
That is a;failure of performance of an administrative
control, for example.

i

.And we did note, also -- excuse me. A great deal
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of attention was devoted by Mr. Repka to the incident that
occurred n 2994, during refueling, that involved this
positioning of the momentary misplacement of a fuel
assembly.’ And there was discussion by Mr. Repka concerning
the issue of lighting and he stated that we had omitted to
say, although, the records have been submitted to this panel
that a cofrective action procedure was agreed upon. But I
don't bel;evé that there is any evidence here that, in fact,
that corractive action was actually followed through. And
we do know, for instance, from Mr. Beaupre's report, which
is exhibit 12, that in the past and as recently as the 1999
refueling_outage, quote, corrective actions to resolve
previously identified fuel handling system equipment
problems are’frequently ineffective. And that memo goes on
to say that in some case, in fact, required work was not
even done: I was somewhat surprised that Mr. Repka went on
to say that the light bulbs at the spent fuel pool may not
be changed at all if its not deemed that they are needed.

¢Weil, we have presented the board with
documenta;ion from the utility that visibility has been a
problem in terms of proper operations in the spent fuel pool
and placing the fuel in the proper position. It is somewhat
startling to hear that lighting initially installed in the
plant is now rather arbitrarily deemed to be not needed and

light bulbs can continue to go on not being replaced after
3;
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they have;burned out. Somewhat ironic, that this utility is
so reluctant to apparently to routine replace its light
bulbs. 1I= is a false conservation, one way of looking at
it.

But continuing with a little bit more discussion
about thap incident in 1994, a number of problems were
identifieﬁ and activities were recommended to be done. And
what we s2e happening is that they were not done, and that
each time after refueling outages with problems there seem
to be assassment that things were not done and things needed
to be cor;ected and what we found is that the pattern has
apparently repeated itself. And we heard today that the
licensee -does intend to address these issues that have now
surfaced concerning the most recent refueling outage in
1999; tha& arl of these matters will be addressed in time
for fueling outage number seven, which is a little bit of a
ways off, but one issue here is what meaning we can attach
to that r?prgsentation given the likelihood that this
utility i% not going to be in any position to implement
those chaﬁges because it will have most likely divested
itself of;Millstone before the time comes for refueling
outage nu%ber seven.

‘So whether the SIGMA equipment will be replaced or

whether there will be the proper remedies applied to the

equipmentﬁthat broke down and to the problems that had

<
!
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previousl? been identified and still have not been
corrected, whether they will be by another owner is simply a
question at this time.

.We note that Mr. Repka recognized that there are
business factors and concerns concerning activities during
an outageé And I think he recognized here that there are
economic éoncerns that may drive some of the decision making
that, at ieast in the 1999 refueling outage, seemed to
suggest a proceeding with equipment that was not functioning
going to yranted permissible bypass procedures.

‘But. we pointed out that the log maintained by
Northeast:Utilities, shown no fewer than seventeen instances
where bypésses provided emergency override during that
RFO-6, seventeen bypasses. That means on seventeen
occasionséin‘our view of this emergency procedures were
employed fhat were beyond the routine. The licensee has
suggestedfthat these were not emergency procedures and is
quibbling:over the use of that term 'emergency' but we
wonder what ﬁhe meaning is of emergency if not as employed
here repeétedly in the refueling outage number six.

‘We wonder how seriously the utility takes the term
of emergency planning, for instance, if these emergency
procedures don't qualify as emergency were in another

semantical morass here.

"CHAIRMAN BECHHOEFER: Ms. Burton, just to

:
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referenceisomething the staff has said, but on the same
subject, I think the staff refers to these bypasses as
administrative controls working rather than not working.

Can you comment on that? It was in the supplement that we
permitted to be put in to the record today.

MS. BURTON: Yes. Well, we heard from the staff's
witnesses that, in fact, it must be that the administrative
procedures work even if there are errors that aren't noticed
for a long period of time even years later. The final
determinant of whether they work is whether they are ever
found out and we don't believe that that is an appropriate
standard to go by. We think that the record that we
presented to the board shows that things were not, and in
fact, the licensee's own engineering analysis of the events,
show that there are concerns that the utility may have come
close to ;rue safety issues because of the continuing
persistenée of break-downs in equipment to failures during
the outage.

‘Excuse me.

[Pause.]

fIt has been pointed out, and I will note, that
when thern are repetitive bypasses, even if there happens to
be at the time no fuel in that position, it increases the

likelihood that there may not be proper notation; that the

emergency. was invoked; it may not be properly recorded; and
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it may no. be noted. Because we have shown here a record of
mispositinnings that have gone undetected for years. This
can happen. That doesn't show that administrative controls
work. It shows that they do not work, or that they do not
accomplisi or they have not been carried out in a manner
consistent with a purpose behind them.

Thé licensee noted or stated, at least, that the
interveners have failed to identify pathways for Boron
dilution. But again, that brings us right back to the point
of providing the board with the list that Dr. Kelber --
Judge Kelber had suggested we provide because the very
informati§n that we are seeking is the information that the
licensee is holding against us because we didn't have it. So
the liceniee was simply, in its own way, emphasizing our
need to have that information.

,We note that Mr. Repka was asked, "what additional
or differgnt kind of training would be planed if this
Racking application were to be approved?" And I believe his
response was that no new training would be required. But
that raises é couple of points, one is, again going back to
the likelihood, if I may use that word, that the licensee
won't hav? divested itself of the plant before it has
occasion Eo put new racks in the pool. And it also seems to
conflict Qith other statements that the addition of new

racks wouid require the preparation and the implementation
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of new procedures. One would think that --

MR. LOCHBAUM: Excuse me, where did you find that;
that reference.

MS. BURTON: To new --?

fMR. LOCHBAUM: New procedures.

-MS. BURTON: That is what I heard Mr. Repka say a
few minutbos ago, here.

MR. REPKA: I didn't say new procedures. I said
the procedures would be revised to incorporate the new
regions. I said the physical acts would remain the same.

"MR. BURTON: There would have to be new procedures
written is how I understood his statement.

‘MR; LOCHBAUM: Okay, let's go on.

'MS. BURTON: Dr. Cole asked about the use of teams
for refueling and how that might have interplay with the
complexit} issues. With respect to that point, I will go
back agaiﬁ to the incident in 1994 at Millstone, when in
fact it was pointed out that there is an interplay and there
are issueé iﬁvolved when a vendor comes into the plant,
because aﬁter all refueling outages are unusual events, they
don't taka place very often. There is some trangent
phenomenon in the work force and I believe that that is
information that hasn't been addressed adequately by the
licenseeﬁ

~Judge Bechhoefer asked with respect to the Beaupre
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memoranduﬁ about the question as to whether or not the
issues ra?sed in that memorandum suggested a pervasive
pattern. I am not quoting verbatim, but I think that is
what was said. And I think that on that point, again, the
information that has been submitted to the board both
through that memo, and the others that were released by
Northeast Utilities, suggest that very phenomenon of
pervasive ‘problem of putting off, and putting off what needs
to be don: in advance of the refueling in corrective action
so that tﬂe plant can assure safe handling during the
refueling"outages. That is the clear message of the Beaupre
memoranduii.

And a point that is related to that is that, for
instance, with a 1999 outage with so many problems going
making th{ngs haywire for so many days, that caused a change
in the reﬁue;ing plan. And the logs that we presented do
show a number of times when a sequence deviations took
place. Not that that represents any violation of procedure,
but it sihply creates an atmosphere which we believe makes
the plant more vulnerable and the workers more vulnerable to
time pres%ure more subject to error. And in light of those
conditions that the more so dictates against allowing the
licensee #o trade physical protection for administrative
controls.“

'Moving on to the comments made by the staff. The
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staff stated that we presented selective excerpts of the
refueling loés. Well, we did that, but we also presented
the full iogé of themselves as an exhibit in the case. We
presentediexcerpts simply to highlight some of the more
pertinent'isSues in those logs for the aide of the board and
the partigs.

'Suggestions were made about the statements
attributed to Dr. Kopp in the interveners' summary, however,
the intereners did a append to their summary as an exhibit
the entir= transcript of Dr. Kopp's deposition for the
purpose of aiding the board and making reference to the
complete pranscripts so that the comments can be read in
their full context, and I believe that they were accurate.

‘A point made by the staff was concerning the
database.f Dr. Kopp agreed that on the point of wouldn't it
be wise fnr a scientist to work from a database. On that
issue, th2 staff has tried to somehow make the point that
there was a database involving one incident of boron
dilution; but thinking these proceedings, it was the case
that Dr. Yopp only learned about that one incident
serendlplLoualy the previous day, an interaction at the
visit of ?he spent fuel pool and, therefore, coming across
that information that way is not equivalent to reliance upon
an actual;scientific database.

. There was discussion by the staff about the
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meaning o:l the term "likely." We had earlier discussion
about that. before. The staff has now conceded that it was
one of thbse:things, it is not a defined term. You know it
when you ?ee‘it. The staff then went on to say that
definitions were suggested by two members of the staff, but
those arei't definitions that carry the force of law, and we
emphasize again that the meaning of the term "likely" is an
issue thac should give rise to full enunciation through an
evidentiary hearing.

Mr. Repka interjected at one point and suggested
that the Board needn't consider this issue of human -- of a
human facgor‘s expert, because it wouldn't get the Board
anywhere, because even if it made a determination there, the
intervenoﬁs had failed to make the proper presentation with
regard to:esﬁablishing the validity of their fourth
contentio;. ‘However, that isn't correct, because, in fact,
what the intervenors have done is we have substantiated all
of the elemeﬁts needed in contention for. We've given the
examples.; We've shown how there are scenarios for the
events, wyich have been postulated.

iI think I have covered -- tried to cover the
points that are -- excuse me -- there was something else I
wanted totpoint out. I think it was Dr. Kelber's question

about mispositionings since restart and we have provided the

3

Board witi information about the event at Byron Station,
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license - Byron Station, May 28, 1996. I believe that's
Exhibit 19. And in that case, on May 28, 1996, three fuel
assemblies were found to be present in Region II of the
spent fue; pool without meeting technical specifications
requirements. The assemblies did not meet the minimum burn
up requiréments, nor were they checker boarded. And it goes
on to say; two of the three noncomplying assemblies were
placed in‘Region IT in August 1993 and the third assembly
was placed in Region II in January 1995.

'So, I think I've covered the points that I have
jotted doﬁn from the other presentations and I would simply
like to ciose by advising the Board that I believe that we
have, in all respects, met the standard of showing that
there are?substantial issues of fact in dispute, which can
only be r:solved through the evidentiary hearing process.
The issues here are very serious. We are grateful to Mr.
Repka in pis:own summary for further acquainting in more
detail th-s board with some of the facts that outline the
difficulties that this plant has had in operating in this
community'in‘compliance with the law, because the fact is
for a great deal of the time, it hasn't. And we are
certainly very disturbed to discover what we did when we
locked fo; the first time at the reactor logs from the 1999
refuelingjoutage.

‘We have through these proceedings developed an
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appreciat.on for this process and deepening, of course,
respect for the Board. But, increasing concern about the
standard of review that an application such as this, which
is so ser’ous and has such potential significance for this
community 1is entitled to by the NRC staff and we don't
believe tﬁat the level of analysis that is required has been
carried out by either the licensee or the NRC. And this is
a major saortcoming and we believe that it looks as though
the two eatities, themselves, are at pains to try to put
this most recent refueling outage under the rug, as though
it's business as usual and we know otherwise from Mr. Boprey
and other: Northeast Utilities, who gave a critical eye to
what happened and we share with you their very grade
concerns.

_Thank you.

CHAIRMAN BECHHOEFER: I guess we're at the stage
now where'we should progress to contention six, and Ms.
Burton, yéu're up again, I guess.

;MS. BURTON: All right.

;[Pause.]

CHAIRMAN BECHHOEFER: You may proceed --

;MS. BURTON: Thank you.

éCHAIRMAN BECHHOEFER: -- with contention six.
:MS; BURTON: Contention six is that the proposed

license amendment fails to comply with general design
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criteria G2, because it improperly relies on administrative
controls.y I will assume the Board's familiarity with the
backgrouna and documentation that we have provided here and
information that has also been incorporated from filings in
the mattef of the Sharon Harris plant in North Carolina. I
will say ;t the outset that the two proceedings are not
factually equivalent and one big difference between that
case and chis is that in this case, it is planned and
contemplated that fresh fuel will be put in the Millstone
Unit 3 spent fuel pool. That is not the case at the Sharon
Harris pl%nt and, therefore, this case is very different
from thatfcase.

'We have presented in the summary the historical
derivation of GDC-62 and appended the various documents that
show how t:here has been an evolution in the -- in this
matter. The Commission's general design criteria for
nuclear p;wer plants establish the basic principle of
nuclear power plant design. They constitute minimum
requirements for the principle design criteria for water
cooled nuilear power plants similar in design and location
to plants for which construction permits have been issued by
the NRC. :Essentially, GDC-62 provides that, by its plain
language,{criticality in the fuel storage and handling
systems sﬁall be prevented by physical systems or processes

preferably by the use of geometrically safe configurations.
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General design criterion 62 has its roots going
back to November 22, 1965, when there was a press release
that issu=ad notice of consideration of a -- of the Atomic
Energy Coﬁmission seeking public comment on proposed design
criteria for nuclear power plant construction permits. That
was now 35 years ago. That led to adoption of GDC-62, which
is still ihe‘law of the land. And the summary does relate
how there'have been efforts and pressures to change or
modify that clearly stated language over the years; but, to
date, thaﬁ language is, as I have set it forth, that is
controlliﬁg legal language and that language controls these
proceedings.

The point here is, of course, that the licensee
proposed éo éubstitute for physical systems or processes
administrgtive controls and we argue that it cannot legally
be permitéed to do so. It doesn't matter if, in the past,
other 1icénsees have applied to do the same sort of thing
and they havé been permitted to by the NRC. And you will be
hearing f}om the NRC staff as to that. They will explain to
you why they have not paid what we consider to be proper and
due heed &o the law over the years in disregarding GDC-62.

;In‘this case, the physical barriers are being --
are not b#ing applied and -- in this license amendment
application. The licensee proposed to make up for that loss

with administrative controls. And it is our position that

ANN RILEY & ASSOCIATES, LTD.
i Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
. Washington, D.C. 20036
(202) 842-0034




[
n

16
17
18

19

475
they cannot do so without being in violation of the law and,
therefore, this Board -- this body has no authority to
permit thém to do so.

?I wanted to highlight one or two things from our
summary. .We have explained why the plain language of GDC-62
is not altered or contradicted by other relevant NRC
criticality standards, in particular 10 CFR 50.68 and 10 CFR
section 70.24. And, again, we are going to be head to head
here on aﬁ issue of definition and semantics. And I'm going
to jump ahead to our point that addresses calculations,
which the licensee has submitted in the course of these
proceedings. And this concerns also the Board's request to
the partiés to define the term "maximum fuel assembly
reactivit?."

fMS. BURTON: 1I'd like to address 10 CFR section
50.68, subsection b(4), as it relates to the storage of fuel
and spent. fuel pools. Although this provision also mentions
administrative measures, in the sense that it discusses the
parameteré for taking credit for the presence of soluble
boron in %he:water, the provision also makes it clear that
criticaliﬁy ultimately must be prevented without resort to
administrative controls. If no credit for soluble boron is
taken, th% K effective of the spent fuel storage racks
loaded wi;h fuel of the maximum fuel assembly reactivity

must not éxceed 0.95 at a 95 percent probability, 95 percent
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confidencaz level, if flooded with unborated water. If
credit is taken for soluble boron, the K effective of the
spent fuel storage racks loaded with fuel of the maximum
fuel asseﬁbly reactivity must not exceed 0.95 at a 95
percent pfobability, 95 percent confidence level, if flooded
with bora%ed water and the K effective must remain below 1.0
subcritic?l at a 95 percent probability, 95 percent
confidenc¥ level, if flooded with unborated water. Thus,
the basic requirement of subsection b(4) is that criticality
must be controlled; in other words, K effective maintained
below 0.95 or 1.0, depending on the taking of credit for
soluble boron, without considering the presence of soluble
boron in ﬁhe water. Moreover, this control must be achieved
for racks}loaded with fuel of the maximum fuel assembly
reactivity.

:Now, the Board, as I've stated, asked the parties
to the prsceeding to define the term "maximum fuel assembly
reactivit?." For the Millstone Unit 3 fuel pool, fuel of
the maximﬁm fuel assembly reactivity is fresh fuel with an
enrichmenL of five percent, because that is the most
reactive Zuel that will pass through the pool. Moreover,
the licenéeefs application does not seek credit for soluble
boron. Taus, subsection b(4) establishes a requirement that
K effecti?e in the Millstone Unit 3 pool must not exceed

0.95 at af95 percent probability, 95 percent confidence
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level, if the pool is flooded with unborated water and the
racks are./loaded with fresh fuel with an enrichment of five
percent.

‘The licensee in these proceedings have provided
the resulcs of criticality calculations, which show that
this requ;rement would be violated for a full loading of
fresh fue% in each of the proposed three regions of the
pool. Iniregion one, K effective would be 0.9728 with no
soluble boron. In region two, K effective would be 0.9842
for boron concentration of 2,000 parts per million and would
be higher at a lower boron concentration. In region three,
K effectiﬁe would be 0.9811 for boron concentration of 1,320
and would;be higher at lower boron concentrations. Thus,
the licenéee has shown in its proposed license amendment
that it whuld violate subsection b(4) of section 50.68.

That violation provides sufficient grounds for denial of the
applicatién.»

'JUDGE KELBER: Ms. Burton, I asked -- I was the
one who f%amed the question on what maximum fuel assembly
reactivit? means, because I frankly didn't understand it
myself. % can see, however, from the history of it that
there may be‘grounds for adopting a somewhat different
deflnltlon I believe you are as familiar with that history
as anybodv Can you see how a licensee might consider a

'

different definition, especially considering the letter
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from, I tuink it was from one Wisconsin utilities that
suggestedithe phrase?

31 can -- I, myself, am puzzled by the meaning of
the phras ; but what I'm asking you is, is it conceivable
that lice:nsee or the staff might take a different view of
what the phrase means, given the history and the phrase,
which it %ubstituted for in the initial draft rule?

.MS. BURTON: Well, I think that we understand from
their filings that they do, indeed, take a different tack
and their. interpretation is not ours. There's an agreement
-- a disa&reement here. There's a dispute.

. JUDGE KELBER: Okay.

'MS. BURTON: And we wish to go to hearing to
resolve tue dispute.

;JUDGE KELBER: You think a hearing would be
necessary to resolve that?

'MS., BURTON: Well --

iJUDGE KELBER: Is it a matter of law?

;MS. BURTON: I would argue both ways here. I
would argue that the law -- the rule GDC-62 and the --
excuse me -- the meaning of section 50.68 is questionable;
that is n?t necessarily fact bound and, therefore, not
necessar11y resolvable through an evidentiary hearing. But,
at the same time, I believe that there are factual issues

that would help us to arrive at what is the intended meaning

i
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of that t;rm. The process of arriving at that could
effectively be an evidentiary hearing.

JUDGE KELBER: What kind of evidence would be
needed?

;[Pause.]

jCHAIRMAN BECHHOEFER: Yes?

MS. BURTON: Yes, Dr. Kelber, with respect to what
potentialiy be a proper subject of inquiry at an evidentiary
hearing, i think would be the facts that involwve the
derivation and the influences that led to the adoption of
this lang.age; that is information that could properly be
brought to a hearing and the ordinary process of a hearing
invoked.

fJUDGE KELBER: But isn't all of that material in
the exhib:ts that you have already submitted? I mean, is
there othur material that -- out there that we ‘should look
for?

 [Pause.]

EMS. BURTON: I'm being reminded, Dr. Kelber, that
with respict to the history of the adoption of 10 CFR 50.68,
the inter?enors, themselves, in this proceeding did not
submit th? history. I think that, however, the staff, in
its submiésion, did make that contribution to some extent.

MJUDGE KELBER: Okay. I think we have all the

1 .
necessary materials before us.

ANN RILEY & ASSOCIATES, LTD.
Court Reporters
125 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




480

[Pause.]

JJUDGE KELBER: What we're debating is the same
question :that you've been trying -- dwelling on, that is the
meaning oi the term "maximum fuel assembly reactivity."
We'll hea& from the other parties, as well. But, we've
heard you% view and I think it's just -- it is well taken,
let's putfit‘that way .

CHAIRMAN BECHHOEFER: Well, let me ask the
qguestion ;n a somewhat different way and if you read --
assuming ihat 50.68 is even applicable to the situation
before us; if you read the first sentence of 50.68(b) (4) and
then you look at the bottom calculation in Table 3 of the
Turner afiidavit, the bottom calculation in Table 3, where
it says, Tloss of also soluble boron in only one assembly"
is not -- does not that last table per se, by its terms,

violate tlle first sentence of 50.68(b) (4), as a matter of

'
i

law?
l[Pause.]
fMS. BURTON: I think we're ready now --
'CHAIRMAN BECHHOEFER: Yes.
;MS; BURTON: -- to respond. Thank you.
;Welwould -- it would be our position that, yes,
there wouid be a violation under the terms that you have set

forth of %ection 50.68(b) (4) ; but we would go further than

that, because I think that you have postulated only one

{
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assembly of fresh fuel, whereas the applicable rule has
reference to storage racks loaded with fuel of the maximum
fuel assenbly reactivity. We would take that to mean that
the entire rack is full of nothing but fresh fuel and,
therefore, the violation is more significant than what was
postulated.

:CHAIRMAN BECHHOEFER: Well, I postulated it merely
because I m not even assuming loaded with that. But, if one
-- 1if one fuel rod would violate it, then -- if only one
would vio;ate it, then if more than one is there, it would
be even more violated, shall we say. That was a layman
perhaps viewing a technical regulation, but I'm just
postulating that for that reason.

VMS. BURTON: We would agree. I'm just pointing

.
out that §ur position here further is that the
administrative criticality prevention proposed by the
application does violate the plain meaning and clear intent
of GDC-62. because the introduction and maintenance of
soluble boron in the spent fuel pool requires ongoing
administrative actions and procedures and does not
constituté physical systems or processes. Furthermore, the
licensee'% proposed reliance on administrative criticality
preventioﬁ measures is not justified by draft Reg Guide 113
or other ﬁRC’staff guidance. And it is our position that

neither tae licensee nor the staff has demonstrated that

[
'
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public health and safety would be adequately protected, if
the licensee relied on ongoing administrative controls for
criticality prevention.

EWe‘note that we are astounded that the staff has
pursued its position on this point for over two decades
without cgnducting any safety analysis, to determine whether
its radical departure from the requirements of GDC-62 could
be justif%ed on safety grounds. The staff has never done a
systematié analysis of the potential for criticality
accidents when reliance is placed on administrative measures
instead o physical measures.

We have shown in appendices to our summary that
experience at U.S. nuclear power plants shows that fuel
mispositibning involving misplace -- excuse me, involving
placement .in the fuel of one or more fuel assemblies within
appropria?e burn up enrichment or age is a likely
occurrencé. ‘Experience also shows that the concentration of
soluble béron in the fuel can fall below specified levels.
Some acciﬁent sequences could yield substantial reductions
in soluble boron concentration.

iFrom a qualitative perspective, it is clear that
criticali#y ;cenarios, which involve the failure of ongoing
administrétive controls, have a much higher probability of
occurringlthan criticality scenarios involving failure of
physical iontrols. Also, Appendix C shows that significant

:
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onsite an? offsite radiation exposures are potential
outcomes Qf a criticality event in a fuel pool. Therefore,
under the;e circumstances, there is no basis for concluding
that the public health and safety can be protected through
reliance ;n administrative measures for criticality
preventio% at Millstone Unit 3.

LWe‘have also set forth why we have the view that
the licengee‘s criticality accident analysis misapplies
applicablé staff guidance and we conclude by asking this
Board, as. a matter of law or through an evidentiary
proceedinyg, to find that the criticality prevention measures
proposed ?y the licensee are inconsistent with GDC-62 and
valid andlapplicable NRC staff guidance; that the licensee's
criticali%y prevention measures are demonstrably
insufficignt to provide a reasonable level of protection to
public he;lth and safety; and that the licensee's proposed
reliance §n new and complex administrative controls pose an
undue andnunnecessary risk of a criticality accident; and,
thereforei this application cannot be approved.

:And that concludes my remarks.

LJUDGE KELBER: I have some questions on your
brief. Let me turn to the discussion that starts -- that
you start;of‘contention six, and I refer to the fourth
paragraphi which on my copy appears on page 30. And you

state theie that the "practical application of GDC-62
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requires a1 definition of a 'credible,'" and I've got that in
quotes, "fange of accident conditions." Why is that so?
Where does GDC-62 mention accident conditions? 1It's the
fourth paragraph after you -- when you start the discussion
in your birief of GDC-62.

:MS‘ BURTON: Yes.

l[Pause.]

‘MS. BURTON: I think we've found it. Dr. Kelber,
I'm very sorry, I wonder if you could please repeat your
gquestion.

. JUDGE KELBER: 1In the fourth paragraph, you state
that the “practical application of GDC-62 requires a
definitiog of a 'credible' range of accident conditions."
Disregarding for the moment the meaning of the term
"crediblef" why does that -- why do you require that and
where doe? GDC-62 mention accident conditions? -

.MS. BURTON: Dr. Kelber, yes, it is quite true
that GDC-SZ does not mention accident nor credible range of
accident éonditions. However, I don't believe that such a
regulatioh can be considered entirely apart from the context
and its dérivation. And I have reference to Part 50,
Appendix A, criteria two and four, if you have those at
hand. |

;JUDGE KELBER: I read criterion two: "Design

basis for protection against natural phenomena, structures,
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systems, #nd components important to safety shall be
designed to withstand the effects of natural phenomena such
as earthqﬂakes, tornadoes, hurricanes, floods, tsunami, and
sieges, without loss of capability to perform their safety
functions? That is the epidemia. I won't recite the whole
section.

‘And going on to criterion four, environmental and
dynamic effects design bases, structures, systems, and
components important to safety shall be designed to
accommodaﬁe the effects and to be compatible with the
environmental conditions associated with normal operation,
maintenance, testing, and postulated accidents, including
loss of coolant accidents. And I think that we need to
consider ﬁhat GDC-62 must be considered within the context
of these criteria.

JUDGE KELBER: Okay. Let's pass on to -- in my
case, I'm‘going to skip over quite a few things. On my
copy, pagé 58, which is just preceding the headline two,
"Physical'systems and processes are distinct in nature from
ongoing administrative controls," a discussion just
precedingjthat -- okay, on that page, you say -- on what
basis, I'm going to ask you, do you conclude that the only
accepted -- acceptable physical system or process is a
geometricélly safe configuration and is a geometrically safe

configuration a physical process?
!

.
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‘Let me read the whole sentence, "The phrase
'physical‘syspems or process' is not defined in Appendix A,
Part 50, Hut it may be understood by reference to the
example pﬁovided in GDC-62 of an acceptable physical system
or procesg: a geometrically safe configuration." Now,
again, I 4sk is that a physical process and why is that
exclusiveiy the only physical system or process that can be
used? Yoﬂrself cited as an example, why is that the only
example?

MS. BURTON: Dr. Kelber, I understand your
question o be one that asks us where we essentially draw
the line "etween physical and administrative, and our
position 1s that what is required is geometric configuration
plus soluble boron -- I'm sorry, I meant to say solid boron.

' JUDGE KELBER: Say it again, please.

fMS. BURTON: Yes. Our position is that GDC-62
requires nothing less than a geometrically safe
configuraﬁion, plus we would recognize solid boron as being
a physicai element.

- JUDGE KELBER: Solid boron?

'MS. BURTON: Yes.

JUDGE KELBER: Okay. Why is that the only
example? ;What limits it? You've got two very general
phrases tﬁere: physical systems or physical processes,

because "vhysical" modifies both of those. What limits the
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generality of those phrases?

SMS. BURTON: I won't restate what we set forth in
the passaje that immediately follows the section that you
have referenced to, Dr. Kelber, but I think the point here
is that a:cording to our understanding of the history of
GDC-62, téllé us that this is what is required. And in the
alternatiye, I think that the licensee and the staff are
suggestinﬁ that there's no line to be drawn, as far as what
can be acgepﬁable as an administrative control, and we
believe tﬁat GDC-62 dictates a line, a very clear sharp
line. |

~JUDGE KELBER: Well, personally, I wish that were
so, but iﬁ isn't. We have heard from Mr. Repka that the
Congress, who after all is our boss, has said that the
1icensees:shou1d, in accordance with the National Policy
Act, stor$ more fuel; go to high density fuel storage. Now,
apparently, the Congress takes a larger view of the phrase
"physical systems or processes" than you do. I'd like to
know what “you perceive as setting the limits, other than our
personal 3redllectlons

I have great esteem for Mr. Cottrell's point of
view. He was a very fine scientist and respect his views
greatly. But, we are not permitted by circumstance and by
policy as%expressed by Congress to adhere to that stricture,

nor do the AEC adhere to it initially. So, what limits the
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scope of _he physical processes and physical systems?

5MS. BURTON: Dr. Kelber, we accept solid boron as
not beingfincompatible with high or density storage.
However, ﬁe believe that there is a line that has been drawn
and that ;s by virtue of GDC-62, as well as section 10 CFR
50.68, because they, together, establish design parameters.

:JUbGE KELBER: Okay. Let's move on to the next
couple of pages, where you discuss -- and I'll try and find
the headiﬁg. It's under the general discussion, "Physical
systems a.id processes are distinct," and it's approximately
four paraﬁraphs further on. It's the paragraph that starts,
"By contrast, prevention of criticality by ongoing
administr;ti?e controls." At the end of this paragraph, you
say, "The!ie administrative controls must be implemented in a
-- on a continuous ongoing basis with complete reliability."
I'd like to know what you mean by the phrase "complete
reliability."

"MS. BURTON: Dr. Kelber --

JUDGE KELBER: Yeah.

'MS. BURTON: -- what we mean by that is that it is
not suffifient to adopt a procedure alone. The procedure
must be cirried out faithfully every singe time without
error and:thereby be completely reliable.

[JUDGE KELBER: Now, further on, you use the
¢

phrase, "thus providing multiple and cumulative

e
g
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opportunities for error." What does the word "cumulative"
mean in this connection? What's a cumulative opportunity?
Also, whaﬁ is a cumulative probability? It's in the same --
at least in my case, in my book, it's on the same page.

:MS. BURTON: On this point, what we might have
said in a‘more clearer fashion is that over time, the number
of opportgnities for error would accumulative, giving rise
to the phénomenon whereby there would be a cumulative and
greater probability for errors.

:JUDGE KELBER: You're defining cumulative
probabilify as cumulative probability? I hope you don't
play gamb;ers room.

. [Pause.]

- JUDGE KELBER: Let me put -- let me try to define
it for yo; and see whether it is what you meant. Do you
mean thatugiven a certain probability of occurrence of an
error, thut as opportunities for error accumulate, the
likelihood that an error would have occurred is greater?

'MS. BURTON: That's along the lines of what we
were tryiﬁg to say.

;JUDGE KELBER: Okay. Finally, at the very end of
your brieﬁ -- not quite the end, but very close to the end,
where you:re‘discussing, in fact, our request for you to
define the term "maximum fuel assembly reactivity," you've

gone to say, "moreover, NNECO's application does not seek

;
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credit fo; soluble boron." Where did they forswear the use
of solublé boron?

}[Pause.]
;JUDGE KELBER: The paragraph in which you have
footnote 101.

'MS. BURTON: Our understanding is that when the

licensee in 1997 proposed to no longer take credit -- I'm
sorry, thay did take credit and this -- for soluble -- solid
boron -- For soluble boron and then this application

proposed Qo drop that credit. We are of the view that in
doing so,tthéy gave up taking credit for soluble boron.

:JUDGE KELBER: We'll see what they have to say
about that.

‘CHAIRMAN BECHHOEFER: Well, by their agreeing to
include soluble boron, did they not change that position?
Assuming Fhat was their position to start out with, did they
not changé it by their agreement, which we have approved
this morning, to take credit for --

:JUDGE KELBER: Do you mean they're going to survey
e

}CH§IRMAN BECHHOEFER: Yes.

: JUDGE KELBER: Shouldn't they -- are they entitled
to take that?

fMS! BURTON: We understand that since the company

is no longer. taking credit for the Bopraflex, because of the

i
+

i
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degraded condition, that it is not therefore taking credit
for soluble boron.

.JUDGE KELBER: Okay. Let's pass on that.

[Pause.]

;JUDGE KELBER: Mr. Repka, would you be prepared at
some poinﬁ to comment on that question?

MR. REPKA: Yes, I'd be happy to do that now or I
can do that later. We're at your pleasure.

JUDGE KELBER: Whatever you please.

_CHAIRMAN BECHHOEFER: Are you finished at this
stage?

MS. BURTON: Yes, thank you.

CHAIRMAN BECHHOEFER: Okay. Well, you've got a
chance toinow, then.

MR. REPKA: Well, I'll start out my presentation
then with -- directly with that question. The proposal, the
accident %nalysis, does not credit soluble boron for normal
conditions. The analysis does credit soluble boron for
accident conditions, the single misload.

In the prior -- the current tech spec, the current
proposal,gthere also was no credit for soluble boron for
normal coﬁditions. There is credit for soluble boron for
accident conditions in the current case of the 1750. With
the Borafiex, the accident is a seismic event, not a

misload. But the fact remains, the current proposal does
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credit soluble boron for the accident conditions.

‘Now, as a follow up to that -- and this contention
seems to have mutated a little bit into a question not of
compliancs with GDC-62, but of compliance with 10 CFR 50.68,
which really was not the contention at all.

.As a follow up, I want to respond to two things
directly.  First, Judge Kelber asked the question about the
meaning o: the phrase "maximum fuel assembly reactivity"
within th» context of 10 CFR 50.68. The answer is that in
that contéxt, it's referring to the maximum permitted
reactivit? for the particular region. The intervenors are
offering an interpretation of 50.68 that's not consistent
with the fegulatory history. 1It's not consistent with the
fact nortbern states power filed a comment letter
specifica}ly asking that the word "reactivity" be
incorporafed‘in 50.68, to take credit for the fact that
enrichment burn up, decay are reactivity considerations. So
that's nuwiber one. It's a very pervasive reading on that
basis long.

;But, second, the reading that it should somehow
maximum r;activity maximum conceivable reactivity, fresh
fuel of five percent enrichment, that has no basis in any
regulator? history, but beyond that, it wouldn't make sense.
There wouid Be no reason to require for normal conditions

that fresh fuel of the maximum permitted enrichment be

'
e
i
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loaded evérywhere, because there simply isn't fresh fuel
lowered i; all their acts. So, that's a very perverse
reading oi 50.68 that makes no sense. Now --

fJUDGE KELBER: Let me interrupt at this point.
Your intefpretation then is that it is the maximum, if the
fuel of maximum reactivity were permitted to be in that
particulaf rack?

‘MR. REPKA: That's correct; that's correct.

éNow, I'd like to in addition address Judge
Bechhoefei’'s questions, because he was asking about the
first sentence in 10 CFR 50.68, which is the sentence, "If
no credittfor soluble boron is taken, the K effective must
not exceeﬁ 0.95." And you asked the question whether on
Table 3, whether that shows the violation, and the answer is
it does ndt, because that first sentence of 50.68 is
referringito normal conditions, not accident conditions.

Dr. Turner's table is referring to a loss of all boron -- no
soluble b?ron, plus the accident condition of a single
maximum bdunding misload. So, that analysis has nothing to
do with t#e first sentence of 50.68.

_But, licensing basis analysis for Millstone, that
shows compliance with 50.68, is discussed not in the table
of beyond design basis scenarios, but in paragraph 55 of Dr.
Turner's épplication, which showed -- where he states that

for all three regions, K effective will remain less than

’
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0.95, even if there's no soluble boron. And then taking the
single coﬁsefvative misload with 425 ppm credit for boron,
it will not exceed 0.95 either and, hence, the tech spec
that we talked about earlier, that provides the margin to
800 ppm boron. Those are the licensing basis analyses.
Those shoir compliance with 10 CFR 50.68.

fAsia further distinction and a further
understanaing within 50.68(b) (4), it's important to note
also that{it‘s the first sentence of 50.68(b) (4) that
applies hére, because that's referring to the normal,
non-accident conditions. And for the normal non-accident
conditions, these analyses don't credit soluble boron and
the resulﬁ is less than 0.95. That's what I had to say
about 50.48. If -- at your pleasure, I'll back up to the
top and aadress GDC-62.

" JUDGE KELBER: Yes, please.

.MR. REPKA: The contention six raises a purely
legal issile. There was some talk earlier about whether
further hiarings were required on the issue and the answer
is that uiader subpart K, there can be no further hearings.
The conteﬁtion must be resolved as a legal contention, on
the basis;of the filings already made and this oral
argument . - The legal question is -- has been stated by the
Board: d%es.GDC-GZ permit a licensee to take credit in

criticality calculations for enrichment and decay time
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limits, limits that will be supported by administrative
controls.i The answer is, yes, it does.

iThét's precisely the question tat was before the
licensing:board in the Sharon Harris case. The coalitions
have tried today to distinguish that case from this one, I
believe on the basis that those pools weren't -- aren't
intended %o hold fresh fuel. The fact remains, however,
that thosa pools are subject to GDC-62, same requirement;
those pools involve credit for soluble boron; they involve
burn up ciredit; and the question presented, the legal issue
was precisely the same. And the Board determined there,
correctly'so, that GDC-62 doesn't prevent either soluble
boron or Lredit for burn up.

' CHAIRMAN BECHHOEFER: Has the Commission had
anything -0 say about that ruling?

'MR. REPKA: The Commission has not. ‘It has not
taken that under appeal.

CHAIRMAN BECHHOEFER: Or yet, at least.

xMR. REPKA: Now, as discussed in the affidavits
submitted by the Northeast Nuclear, by Dr. Turner, and by
Mr. Parilio,Athere are four ways to control criticality:
geometric;spécing; solid neutron absorbers; soluble neutron
absorber iike soluble boron; and lastly, reactivity limits,

the react.vity effect involving enrichment, burn up, or

decay. Our proposal employs all four. Every one of those
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methodoloiies involves a physical process for criticality
control. Every one involves -- 1is incorporated into a
physical system for criticality control. Every one requires
some administrative controls for either/or implementation
and ongoifg éurveillance. Every one is consistent with the
terms of fhe GDC, with NRC regulatory guidance, with
longstand;ng NRC practice, and with the intent on the
Nuclear Wgste Policy Act.

“JUDGE KELBER: That's a good point -- question for
me to ask you -- point for me to ask you a question, because
on page 55, you state a variation of what you just said.

You said ;hat -- well, I'll give you a chance to turn to
that page.

MR. REPKA: Yes, sir. Hopefully, it wasn't a
variation; Hopefully, it was -- the principle the same.

;JUDGE KELBER: They're pretty close to what you
said theré. "NNECO is entitled," I'm emphasizing that word,
"to consiﬁer the conditions that the engineer system will,
in fact, éncounter and to rely upon the physical
implications of these conditions." What I want to know is
where does this entitlement come from? I wanted to phrase
is, whencé cometh this entitlement, but --

;[Laughter.]

RMR: REPKA: Well, it's an entitlement that flows I

think not only from GDC-62, but also from just simply good
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engineeriﬁg practice. That relates to the point we're
making ab?ut the fact that burn up credit, decay down
credit, 1l:ke soluble boron, are simply initial conditions.
They're the conditions the racks will see. Of course, those
will be incorporated.

"But beyond that, that goes to the distinction we
made earlier, the Board, in its prior order, made a
distinction between physical processes outside the spent
fuel pool.to create the burn up, to create the decay, versus
those phyéical processes that occur in the spent fuel pool
to prevent. criticality. Our focus here is on the processes
inside thé spent fuel pool. The reactivity limits, burn up,
enrichment, decay, all go to the production or absorption of
neutrons,?which has a physical effect, control and
criticaliﬁy. It's incorporated into a physical system of
geometric'racks. It utilizes administrative controls. But,
it is reactivity limits, like soluble boron, like neutron
absorbers:-- fixed neutron absorbers, are physical --
involve physical processes and a physical system.

-JUDGE KELBER: This may sound a little arcane, but
the quest}on that interests me, do you contemplate that the
engineered system can, itself, change these conditions; that
is to say; for example, the boron concentration? In other
words, whgt you're saying is that good engineering practice

states that vou should use all of these properties
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essentially complying with a design criteria. I don't
really diﬁfer too much from that general view, although I
reserve tlie opportunity to dissent, in particular. But, you
now have %n engineered system doing this and engineered
system caﬂ, in fact, change the conditions, which it
encounterad initially.

. What limits the engineered system? You have, for
example, accepted limitations on credit for fission product
buildup aad presence of various actinites and
transactiuites. These may be strategic, but staff doesn't
really like you to do that, but there are limitations. The
question is: when you have an engineered system, you can
change thé conditions, which it has encountered, what limits
what the ?ngineered system can do?

iMR. REPKA: I'm not sure I understand how the
engineerea system is going to change it, in this case. I
think wha% you do --

i'JUI‘)GE KELBER: Soluble boron, a control of
something which is a product of the system -- engineered
system, produces it; it can change it. What limits the
ability o# the system to change the conditions it has
encountered?'

;MR. REPKA: Are these the -- the regulation

!

controls ;hat establish the system, the technical

i

specification, for example, governing the soluble boron,
i]

|
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that's part of the system. The administrative control is
part of tilie system. 1In addition, you address that by
bounding énalysis. The administrative control --

JUDGE KELBER: You went far enough.

'MR. REPKA: Okay. The point is it's 800 ppm,
rather than 445.

.JUDGE KELBER: In other words, the system isn't
autonomouﬁ, that's what I was getting at.

.MR. REPKA: That's true. Now, as I said, all of
the criticality control methodologies that could be
employed,fand there are only the four, all employ
administrétive controls at some level. We recognize that.
Dr. Thompéon, I think, recognizes that, as well. That
applies to geometric spacing. It applies to reactivity
limits. He -- number one, there's nothing in the GDC that
suggests that administrative controls are not allowed. The
term "administrative controls" doesn't appear in the GDC,
doesn't preclude administrative controls in anyway. So the
prohibition that he sees is created entirely out of whole
cloth. |

;Beyond that, he recognizes that administrative
controls are employed in any system, such as in the
establishument of a geometric spacing. He would distinguish
between those that are one time and ongoing; but, again,

i .

that's a distinction that has no regulatory basis whatsoever
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and that #istinction doesn't recognize that soluble boron,
which may?require ongoing surveillance and, therefore, by
his lights, it's improper. Well, solid neutron absorbers
also require ongoing surveillance, Boraflex being a classic
example. So, that distinction doesn't wash.

:He would then make the further distinction that,
well, in che‘one case, the ongoing surveillance is
relatively modest and in other cases, it's not. Well, (a),
as a factial matter, I'm not sure that in the example we've
taken that really holds up. Why is a measurement of the
concentration of soluble boron more complex than a
surveillaiice program for solid neutron absorbers? Simply
not t‘.rue."f But beyond that, there's no basis for that kind
of distinztion at all anyway, between modest and
straightférward.

.In the subpart K filing, we now give even a fourth
semantic Histinction, which is those administrative
controls,;which are primary versus those, which are
secondaryi So, we have this hierarchy now of administrative
controls,%a term not used in the regulation, not prohibited
in the regulation, of variations on the theme, some of which
might be éllowed; others, which would not.

:The whole argument is an entirely semantic
argument.é It doesn't work. It doesn't have any basis in

fact, in law, or in logic.
;
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CHAIRMAN BECHHOEFER: Well --

“MR. REPKA: Also, I might --

- CHAIRMAN BECHHOEFER: -- would it answer (b), if
it isn't prlicitly pointed out, but is explicitly utilized
in many cases, amend the regulation to specifically so
provide, ﬁake it clear?

MR. REPKA: Your question is that 50 -- 10 CFR
10.68, foﬁ example, speaks to administrative controls --

kCHAIRMAN BECHHOEFER: Right.

"MR. REPKA: -- you're saying the fact that GDC-62
does not --

' CHAIRMAN BECHHOEFER: GDC does not. And isn't the
answer, wz2ll, amend to include specifically --

"MR. REPKA: I think --

CHAIRMAN BECHHOEFER: -- remove ambiguities?

MR REPKA: Well, I think that would require a lot
of prescisnce on the part of the rule -- writing the rule
back in tﬁe 1960 and early '70s; it's all of which predates
the current fuel storage situation.

tBut beyond that, GDC-62, itself, doesn't rule it
out. In fact, by talking to physical systems and processes,
preferably by geometric spacing, it's a preference for
geometric. spacing. The fact that it prefers geometric
spacing d?esn't rule out anything, much less administrative

controls. So, in a way, I think the regulation does
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implicitly do exactly as you say, it allows -- it allows
administrative controls.

 In our papers, we further went on and discussed
the rulemuaking history related to GDC-62. The fact that
there was a proposal that seemed to say rule out procedural
controls,}rule out processes in the language of GDC-62, very
explicitly, that suggestion was not accepted and the
citations are all in our papers. So, the idea that GDC-62
somehow rlles out administrative controls of any kind, much
less this narrow kind of administrative controls that Dr.
Thompson aefines it's ongoing., and not too complex, and
primary nét secondary, it just -- that's not in the GDC, nor
is it in %he rulemaking history.

'JUDGE KELBER: I'd like to follow up Judge
Bechhoefer's question with another one here, and this is
focusing 5n administrative controls, as on burn up and
enrichment limits. They've improved in many cases over a
span of many years and the current version of the standard
ANSI ANS é.l sanctions credit for burn up, but does not
describe Qow'to do it; though I understand that there may be
some efforts to codify that, in respect to spent fuel
shipping &asks. But, what I ask you is there any industry
sponsored interest in codifying measures for accounting for
burn up ihto this or a related standard? It is -- it would

make a lire a great simpler for everybody if, in fact, there
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were such expansion of 8.1.
i[Pause.]
~.MR. REPKA: Dr. Turner informs me that ANSI
standard 4.17 does address burn up credit, although it does
-- it's not prescriptive, and that ANSI standard 57.2 is in
the process of being revised to do more on that topic.

EJUDGE KELBER: A more prescriptive standard?

IMR. REPKA: Not necessarily more prescriptive, but
it will réquire benchmarking.

JUDGE KELBER: Okay. That's -- that's --

MR. REPKA: Now, in --

JUDGE KELBER: Wait, it's a 57 point what?

.MR. REPKA: Fifty seven, point, two.

'JUDGE KELBER: Which isn't referenced by the staff
anywhere nere.

;MR\ REPKA: But beyond that, the staff's own
regulatory guidance on burn up credit goes back as far as
1981 and ﬁhe draft revision two of Reg Guide 1.13 reference
seven in &ur documents. That did specifically discuss
credit fo: burn up. And the staff has provided further --

JUDGE KELBER: Oh, I recognize that. And neither
the standard nor the staff's guidance are regulation
regrettably, and that's why I asked earlier whether the

staff ever considered incorporating that standard by

reference, which they do in other cases.
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1CHAIRMAN BECHHOEFER: It's not even a regulatory
guide yet: it's a draft regulatory guide, is that not
correct? |

MR. REPKA: What's not -- 1.13 is still a draft.

:CHAIRMAN BECHHOEFER: 1.13, that's still a draft,
is it not?

iMR. REPKA: 1.13 is a draft that has been utilized
as a guidénce document, as a draft for years. But the 1998
criticali.y guidance document, authored by Dr. Kopp, is not
a draft. That is staff guidance that they -- it is used.

~JUDGE KELBER: It's a good guidance letter, I
believe; but, again, it's not a regulation.

TMR. REPKA: That's correct.

AJUDGE KELBER: I just don't understand why 50.68
was issue, even though it has apparently somewhat limited --
without taking into account such documents.

JUDGE COLE: Mr. Repka, could you tell me how you
arrived at the concentration -- or your team has arrived at
the concentration of 800 parts per million boron in the
spent fue} pool?

_MR: REPKA: The concentration was arrived at by
doing the design basis accident conditions analysis, which
was a -- all the racks filled with the maximum permissible
reactivit&, the most conservative misload, which is a fresh

fuel assehbly into Region 3. The accident analysis showed
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that with 425 ppm boron decay effective would remain less
than 1.0.

' JUDGE KELBER: So, why is it 800 then? Why isn't
it 425?

GMR. REPKA: I'm corrected; it was to maintain a
less than:.95, not 1.0; but the answer is 800 versus 425, as
an additi?nal margin of safety. It also had some symmetry
in the fact that that was the original concentration back
when the pool was first licensed.

JUDGE COLE: And is it true that you would rarely,
if ever, see that concentration, approximately 800 parts per
million, in the spent fuel pool?

MR. REPKA: We would not expect to see that.

There is Ln administrative limit of 2,600 ppm. It's
verified every week and the history shows that it's been
very, very stable.

' JUDGE COLE: So the only reason you would be below
2,600 parts per million is because of some unforeseen
scenario?

‘MR. REPKA: That's -- that's correct, scenarios
which we éon’t consider to be -- I hate to use the word --
very likely. Thank you.

:[Laughter.]

MR. REPKA: Now, with respect to 50.68, we talked

earlier about components with 50.68 and how that's
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demonstrated by the design basis criticality calculations.
I referenced paragraph 55 in Dr. Turner's affidavit. That's
a true susmary. Those calculations, which are the licensing
basis caléulétions, are also included for each of the
regions in Tables 4.2.1, 4.2.3, and 4.2.5 of the amendment
applicatibn, which is reference one in our book of
materials; and those all again address no boron, no accident
conditioné, K effective less than 0.95.

The secondary relevance -- and maybe it's primary,
I don't kﬁow, primary, secondary -- of 50.68 here is the
fact that:in adopting 50.68, there is reference made to the
term "rea?tivity.“ There is reference made to soluble boron
credit. There is reference made in various subparagraphs of
the rulesﬁto administrative controls, all of which we
maintain ghows Commission awareness, Commission acceptance
of the long standing NRC and industry practice with respect
to boron zredit -- soluble boron and burn up credit.

iJUDGE KELBER: In that respect, let me make one
observatign.v The Commission did not actually review the
document Qith the term "maximum permissible, maximum fuel
assembly feactivity," and they viewed one with the original
term, I bélieve it was "maximum enrichment" -- well, the
term "enrichment" was used, rather than "reactivity."

LThe second observation I would make is that

reactivity is not the term that should be used here. I
0"
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understand the term, in which -- the way it isn't used.

14
o

We're usihg it as reactivity worth. I understand further
from our éarlier discussion that you remove the ambiguities
in the trzatment of reactivity worth by taking a
conservative estimate of the burn up distribution. All of
these aretambiguities in 50.68 that have followed us for a
long time in this proceeding. If it bothered us, they
should ha&e bothered the Commission had they had the
opportunity to review it.

MR. REPKA: Right. We acknowledge the ambiguities
of 10 CFR 50.68. We maintain that we meet it. We maintain
that the analysis has been prepared by Dr. Turner and
Holtech, %ho are the knowledge industry experts. They've
done a very conservative analysis. One example of that is
the fact ;hat the staff guidance document calls for a K
effective to be less than 1.0, in the case of the pool being
flooded w-.th unborated water. Holtech and Northeast Nuclear
have used-K effective less than 0.95, rather than going to
the full range of the allowed -- of what's allowed by the
guidance. So, we believe, notwithstanding any ambiguities,
it is a very conservative analysis.

fLastly, there is -- has been some discussion of
the rulemaking with respect to GDC-62 back in the 1960s.

We've add?essed that in our filings. I won't repeat that

here. think it's of very, very margin relevance under the
{
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circumstances and beyond that, it really does not support
the -- in any event, the idea that either administrative
controls,‘soluble boron, or reactivity limits are precluded.

That's all I have to say and I'll entertain
questions.

| CHATRMAN BECHHOEFER: Staff? Ms. Hodgdon?

 MS. UTTAL: This is Ms. Uttal. I need a short
break.

.CHAIRMAN BECHHOEFER: Okay.

JUDGE KELBER: Seven minutes.

" [Recess. ]

CHAIRMAN BECHHOEFER: Okay. Back on the record.

%MS. UTTAL: I had several comments that I wanted
to make regarding the intervenor's filing and the argument
here today. Mr. Repka has covered most of the points that I
was going to make. I don't want to keep us here too long,
it being a late hour, and also I'm hesitant to be
repetitious; but, I will raise a few of the points.

fAs'the Board has been told, this contention is --
and as th: Board has ordered, this contention is a legal
question and should be decided on the written submissions
and the oral argument. There is no basis to hold an
evidentiary hearing in this matter. Nothing presented by
the 1nterrenor establishes that there are any facts that

need to be resolved through cross examination in an
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evidentiary hearing. They have not met their burden. The
only issué in dispute here is the interpretation of a
regulation, GDC-62, and the relevancy and meaning of the
other sources cited, and the Board has all the information
it needs to render a decision in -- on this contention.

iAnd staff urges the Board to adopt the findings in
the opinion of the Board in the Sharon Harris case, which
determined this very same issue, based upon argument and
theories that are strikingly similar to those presented
here. Thare's an identity of witnesses between the two
cases, soiI would urge the Board to adopt the findings in
that case.

As Mr. Repka pointed out, there is nothing in the
language of GDC-62 or in the history of GDC-62 that supports
the inter?enor’s theory that administrative measures -- or
ongoing administrative measures were primary administrative
measures Sr any of the other list of qualifiers that the
intervenors may come up with are prohibited by that
regulation. And I believe that we've discussed this in our
brief anddI think it's been fully vented, as the history of
GDC-62 has also.

"In relation to the intervenor's discussion of
50.68, they cite pages of the Federal Register Notices, the
statement;of considerations, and they cited for the

proposition that the regulation clearly shows that
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administrative controls are not permissible. But, all you
have to do is read the language that they, in fact, cite in
their bri=zf, because it's demonstrated in that language that
administrative controls were approved of by the -- in 50.68.
In fact, ﬁn administrative control -- or a control of
criticality that the intervenor say is not permitted, that
is the use of soluble boron is specifically approved by
50.68 andlused in determining whether you need the criteria
for not huving to use criticality monitors, and that would
be in Secﬁion b(4).

In section b(2) and (3), administrative controls
are specifically mentioned and, again approved of in that
regulation. And I don't know the page in the intervenor's
brief whefe they go through the statement of considerations,
but, as I said, everything in that recitation points to the
fact thatiadministrative controls are permitted, because, at
some point, they quote the following from the statement
consideratiohs: "Criticality monitoring of 70.24 is
unnecessarcy, as long as design and administrative controls
are maintained, and I think that says it all regarding
50.68.

-The intervenors also indicate that 50.70 -- excuse
me, 72.124 has absolutely no applicability here and, yes, we
are not here under a Part 72 matter. But, I will point out

that Part 72 is applicable to both wet and dry storage;
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therefore, some of the principles enunciated in 72.124 would
be while not directly applicable, applicable by implication,
or you caﬁ read those and understand that the Commission has
approved what's in 57 -- 74.124.

*JUDGE KELBER: Could you repeat that? I didn't
get it.

MS. UTTAL: Okay. Fifty -- excuse me, I keep on
citing it wrong -- 72.124, which is applicable to wet and
dry storaje, okay. That was the point I was making.

JUDGE KELBER: You went on to say something about
the Commission has.

MS. UTTAL: Well, it indicates that the principles
enunciated in --

;JUDGE KELBER: This is not a recent action of the
Commission?

MS. UTTAL: I'm sorry?

JUDGE KELBER: This is not a recent action of the
Commission that you raise?

MS. UTTAL: No, but it goes to show that the
Commission has approved the principles in there.

fThe final point I wanted to make is that there is
case law Qithin the agency, and I've cited the -- not a lot
of case law, but some cases -- the Appeal Board decision in
Big Rock goint, where they approved the remote control

makeup line. The St. Lucie decision, where they discussed
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administrztive controls shows that the Appeal Board and also
at least one licensing board has approved of administrative
controls Lo control criticality in fuel pools. And other

than that, I would rely on my brief in the arguments being

made.

JUDGE KELBER: 1I'd like to get your views on
limitatiouas of process -- physical process. What limits the
scope?

.MS. UTTAL: I don't know exactly what you mean.

\JUDGE KELBER: There are all kinds of processes.

I have two parts to this question and the first part is:
what procésses are -- sausage making is a process, but you
aren't going to use that in control of criticality. What
does 1imi§ the processes that you can use?

’MS. UTTAL: Well, all the processes that are used
in these spent fuel pools are physical, because they rely on
physical phenomena or actual -- all the spent fuel pools are
based on the geometric safe configuration of the racks. I
don't want to say all. Let's limit it to Millstone 3 and
that's a physical -- it's a physical system; it's not a
process. 'The boral sheets are, again, a physical system,
but they'Fe added on to the racks. Soluble boron is added
in there. But, they're all based on physical phenomenon.

II think we're having trouble understanding; but in

terms of the boron -- the soluble boron in the water, the

[
;
i
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limit on ;hat would be the --

JUDGE KELBER: Well, let me put it to you this
way. Mr. Repka stated that as a matter of good engineering
practice,_in meeting the general design criteria 62, they're
permitted to use -- make use of whatever physical properties
they find there and, within limits, even alter some of those
propertieé, within limits. Now, the staff has put some
limitatioﬁs of its own; not just the technical
specifica%ions submitted by the licensee, but the staff has,
for examp.e, prohibited the taking credit for the fission
product insons, as an example. So, you -- the staff has
some idea;of a limitation on the scope of the term "physical
processes" and that's what I'm trying to get at.

MS. UTTAL: There are limitations. There's the
staff review. There's the guidance.

JUDGE KELBER: All right, we can take a pass on
that.

-MS. UTTAL: Okay.

TJUDGE KELBER: One final question, it has to do
with the role of the administrative controls. Now, let me
go back to the process of sausage making, which has very
little to;do directly with this case; but, it is a process.
Now, whatﬁI want to know is: do you think that the recipe

for the sausage is part of the process?

. MS. UTTAL: You mean the written recipe?

ANN RILEY & ASSOCIATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW, Suite 1014
: Washington, D.C. 20036
(202) 842-0034




12
53

14

514

JJUbGE KELBER: Absolutely.

MS. UTTAL: Well, it controls what would go into
the physiéal process, the various --

:JUDGE KELBER: so, it is part of the process then.
If somebody said, tell me all of the parts of the process --

;MS. UTTAL: Yes.

JUDGE KELBER: -- of making sausage --

lMS. UTTAL: Because, you would have -- well, the
first part is that you add in x amount of meat and you add
in x spices and --

JUDGE KELBER: Lucky people who eat your sausage.
It has meat in it.

MS. UTTAL: Pig snouts. But, yes, that would part
of the process.

JUDGE KELBER: Okay, thank you.

;CHAIRMAN BECHHOEFER: Would somebody who made
sausage bésed on his own knowledge and without reading the
recipe have omitted a necessary physical process?

‘MS. UTTAL: I --

JUDGE KELBER: I think we're going to argue what
"on his own knowledge" means.

'MS. UTTAL: I really don't have an answer to that.
_JUDGE COLE: Did you ever see them make sausage?
?Msi UTTAL: That's something that I don't want to

see.

ANN RILEY & ASSOCIATES, LTD.
: Court Reporters
1625 Connecticut Avenue, NW, Suite 1014
Washington, D.C. 20036
(202) 842-0034




16

17

1.8

515
JUDGE KELBER: Are we coming to the end?

.JUDGE COLE: I think so.

CHAIRMAN BECHHOEFER: Does the staff have anything
further? 1Is the staff finished with --
MS. UTTAL: Yes.

'CHLIRMAN BECHHOEFER: Okay. Ms. Burton, back to
you. _

'MS. BURTON: Yes, I do. I have just a little bit
of rebuttal here and I would like to follow through on this
sausage making, because I think what may happen next year is
this liceﬁsee is going to come in and ask if they can
perform sausage making as an administrative control here,
because they've been telling us that GDC-62 doesn't rule out
anything, at least that's what I think I heard here. The
staff has been challenged here to give us its definition of
what is appropriate under GDC-62 to be excluded from
physical processes. The staff took a pass on that and
couldn't give us any example, other than -- just one
example. . There's no definition here. There's no guidance.
There's n@ rule. There's no structure, other than GDC-62
happens to be the law.

/What this application proposes to do is simply
erode away the law and leave us with sausage making, to
follow through at this late hour that metaphor. But to

change the metaphor slightly, if this licensee were to come
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in and ask maybe next week for another amendment, to rerack
again and:this time not use solid boron, not use the
degraded ﬁoraflex or the boral, but simply rely upon soluble
boron, there would be nothing that the licensee or the NRC
staff appérently would say that would bar this body or a
successor’body from granting such an amendment. They say
that anything goes and if anything goes, then there is no
law, because they are not following the law.

So, I think we've pretty well set out the case
here and we have heard from both the licensee and the staff
that they.pay no heed to this law, which is so clear in its
expression and has been so unchanged for so long and remains
the law, uotwithstanding regulatory guidance memos and so on
and polic that may have been issued in the intervening
time.

I have a point here about a comment Mr. Repka
made. He was referencing, I think in response to a
question,‘something that appears at page 51 of his summary
and that ;s the licensing basis criticality analyses for the
Millstone Unit 3 proposal, in which it is stated, "For the
design basis accident case involving the most conservative
misplacemgnt.of one fuel assembly and crediting only 425 ppm
soluble béron, the K effective is less than 0.95. Well,
that part}cular analysis calling for only a single fuel

assembly misplacement is not conservative, it's not
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realistic, and it totally disregards the history we have
provided this Board with, with respect to a troubling number
of multipie fuel mispositionings within this industry. That
is not copservative. It's a non-bounding analysis and it
should be.rejected, in terms of its application to this
matter.

!Again, Mr. Repka stated that the intervenors have
created tneir interpretation of GDC-62 out of whole cloth.
That's hardly true, because you have substantially the
history and the derivation of that regulation. They just
simply choose not to pay it any heed.

The business about what is physical and what is
administrative, well, clearly, physical has to do with
non-human, whereas administrative has to do with human.

That is one way of looking at it; maybe not the best way.
But, clea;ly, GDC-62 must have meaning. We must give it
meaning. _This Board is bound to afford it that grace of
meaning. And in these circumstances, if this application is
successfu., it will have meant that this Board will have
understooﬁ that GDC-62 has no meaning and that is to reduce
this entire proceeding, at least with contention -- with
regard to:contention six, to an absurd argument.

‘Anq I don't believe that this Board confronted
clearly with;this challenge to a decade's long

t
misinterpretation and ignorance of that law -- this Board
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will set . standard and it should be the standard that is
correct, that does reflect the history that led to its
adoption. It does accept the common sense and clear
statement that is set forth, and that will be a decision,
which will carry weight and ring forth to the countryside,
and perhaps do something to stop what has been a clear
erosion of standards over these years since adoption of the
rule, coming from industry pressure and ultimately leading
to, if no% an application seeking to eliminate boron --
solid boron, who knows what would be next. TIt's up to your
imaginatiﬁn to speculate.

~CHAIRMAN BECHHOEFER: Ms. Burton, to what extent
-- You may have answered this in other context, but to what
extent may the interpretation of a regulation be -- well, to
what extent may administrative practices undertaken under a
regulation be considered in the interpretation of the
language of that regulation? I hope I put the question the
right way that time.

;MS. BURTON: Well, I think with all respect, what
we have tried to make clear in this presentation and in this

R ‘
oral arguﬁent is that we believe that there is only one
proper co;rect legal way to read GDC-62 and that is for the
proposition that it requires that there be prevention of
criticaliéy in the fuel storage and handling system by

physical systems or processes, preferably by the use of
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geometrically safe configurations. It's all very well for a
licensee to employ its labor force to do other things, in
addition .o this. Nobody is stopping them from doing that;
but, they cannot do it in substitution of this law.

:CHAIRMAN BECHHOEFER: Well, I was really -- the
context wés:. if there may be some ambiguity as to what the
word "processes" mean, is it not then appropriate in
interpreting that regulation, to look at the administrative
steps carried out by an agency enforcing that regulation?

MS. BURTON: Dr. Bechhoefer, I think we realize --

- CHATRMAN BECHHOEFER: I'm not a doctor yet, but
thanks fo.: the complement.

MS. BURTON: I'm sorry. Judge Bechhoefer, I think
it is clear or it should be clear from these proceedings
that although that might be the ordinary case in another
realm, here, there are no demonstrated concrete standards
for enforiement. And in their absence, therefore, I think
the answe? to your question is no.

 JUDGE KELBER: You're getting back to the no
guidance in law?

- CHAIRMAN BECHHOEFER: Yes.

: JUDGE KELBER: Okay.

.MS. BURTON: Perhaps I wasn't understood and I

apologize{if I wasn't more -- if I was not clear, and that

is that if the staff did have standards properly drafted and

i
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those standards were concrete and were not randomly selected
and were not arbitrarily supplied and applied based on de
facto situations presented to them, then that would be quite
another story. But, we are here in a vacuum of standards.
That isn't disputed by the staff, at least in terms of what
they have said here. Although they may dispute my
character%zation of it, they haven't given us standards.
They haveh't -- we've asked for them. We've asked their
experts tﬁ tell us and identify the concrete standards that
are used o draw the line between what is appropriate and
not, in térms of administrative controls as a substitute and
for GDC-62, to the extent that they believe that it is
permissibie to have any. They've been unable to do that for
us. |

. JUDGE KELBER: Now, we get back to the question I
raised eaﬁliér: is the recipe part of the process? Here's
the recipe as a stand in for the general phrase
"administrative control." Processes have other
administrétive -- other controls on them, too, and it's part
of the dictionary definition. So, I want to know is why
aren't adn1n1strat1ve controls part of a physical process?

ﬂMS; BURTON: Dr. Kelber, it would depend on, with
all respect, what you mean by "recipe." If the recipe were
for a phyéical configuration and solid boron, then all that

you would need to do is make sure that you have the
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configuracion one time and the solid boron also hopefully at
one time, and you follow the recipe; whereas if you have a
recipe that calls for something else on administrative
controls, -then that is something where you have to stand by
your sausage maker and make sure that all the parts are
melding properly or whatever.

JUDGE KELBER: I was asking a more apt fit
question,vbut let me first interpolate that -- don't take
boral as something as permanent as the pyramids. It suffers
radiation damage and will eventually have to be replaced.
Whether it will have to be replaced in the lifetime of the
spent fue' pools is another question. But, it does suffer
radiationAdamage by definition.

:My question is basically on something I found I
Webster's Third New International Dictionary. I don't
necessarily endorse that dictionary. I prefer the second
edition, 5ut here's the -- item number two, under process,
"an artificial or voluntary progressively continuing
operation that consists of controlled actions or movements
systematically directed toward a particular end," and I was
impressed by the phrase "controlled actions." And I still
don't understand from your position why a process
necessari}y has -- cannot involve ongoing controls, as you

i
put it.

jMSl BURTON: I think perhaps we could make the
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distinction here, that a physical process is primarily
physical and --

JUDGE KELBER: Sausage making is a physical
process. How do you think that breakfast sausage you order
gets to you? It doesn't come by divination. Those of you
who read éhe Harry Potter books, like I do, know that in
that -- at Hog Wash, you can get it that way, but we can't.

MS. BURTON: Well, nevertheless, that's how we
believe that‘GDC needs to be understood; that if you have a
process which is primarily physical and has very little
human intéraction, that's what is within the meaning of
GDC-62. And in the alternative, if you have a process that
requires ongoing religious devotion to it by humans, that is
something-very different and not at all within the
contemplation of GDC-62.

JUDGE KELBER: You're reading quite a bit into the
process, %uch more than the dictionary. Okay, thank you.

~MS. BURTON: Just to conclude, we believe that
GDC-62 is very clear on its face. And in the alternative,
the other parties are arguing that it very clearly permits
them to disregard it and substitute administrative controls
without aﬁoption by the NRC of concrete standards and on a
case by cése basis and without limitation, and that is
clearly aﬁ odds with the law, both on its face and as to

what we've been able to show you, as to the derivation of
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that wall! And, therefore, we believe that we should
prevail o1 oﬁr sixth contention -- yes, that's right.

Are there any questions -- further questions?

;JUDGE KELBER: No.

CHAIRMAN BECHHOEFER: Any other parties?

~MR. REPKA: Two things. One -- there's one point
made that‘feel absolutely compelled to respond to. There's
a referenﬁe to the design basis accident condition, being a
reference to our summary on page 51, where we explain the
design basis accident is a single misload of the maximum, in
the most restrictive configuration and the argument is made
that thatidoesn't bound the kind of experiences we've seen
in the in#ustry. That point is directly addressed in Mr.
Parillo's‘testimony, paragraph 43. The fact of the matter
is that very'conservative single misload accident, the
reactivity effect bounds by far the reactivity effects that
have ever been seen by misloads, including multiple misloads
and the operating history of the industry and what's been
pointed out. So, it is a very conservative analysis.

The second thing I wanted to bring up, if now is
the right;time, with the Board's leave, there was a question
earlier to the staff about the status of the safety
evaluation and the amendment. And I feel it's important to
apprise tée Board, since we've seen to be at the end of this

matter, as to the status of the project in Northwest
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Nuclear's need to proceed with the project.

I believe we're on record in the license amendment
applicatiqn in saying that the amendment is necessary
following‘the next refueling outage to start up from the
outage, to maintain full core reserve capacity in the next
cycle of operation. That next outage is right now currently
scheduled?in about the February 1, 2001 time frame. But, in
addition to that, so that there is no misunderstanding at
all, it ié the company's plan -- he would need the amendment
to store rfuel in these racks, but be at no fuel or fresh
fuel. It‘is the company's plan and hope and schedule to be
able to use these racks for the 19 -- or the 2001 outage.
They would be used as a staging are for new fuel. 2and it's
the current hope to have an amendment hand to -- in hand to
store the!fresh fuel for the next outage in the November
2000 -- Nbvember 1, 2000 time frame. So, to have the
amendment; to store that fuel, obviously, we can have an
amendmentiissued by the NRC staff with the final finding of
no hazardg consideration; or absent that, we would need a
Board dec}sion in this proceeding.

'In;addition to that, there's support that is
scheduled —-‘

'CHAIRMAN BECHHOEFER: In this proceeding did you
say? |

MR. REPKA: 1In this proceeding.

1
'
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~CHAIRMAN BECHHOEFER: I see. Do we have to await
MR. REPKA: No. Do you have to wait until then?
CHAIRMAN BECHHOEFER: Until then, yes.

-MR. REPKA: No, absolutely not. That's a back end

CHAIRMAN BECHHOEFER: If we should end this

proceedinj, then you wouldn't get it in this proceeding.

MR. REPKA: Right, that's correct.

CHAIRMAN BECHHOEFER: We're not going to rule

instantly on anything.

MR. REPKA: ©No, I understand that. We would like

to have an amendment either with a no significant hazards

consideration finding, which means the amendment could be

issued; or through a culmination of this proceeding and the

amendment issuing, obviously to support November 1, 2000 in

that schedule.

Bevond that, to support that schedule, the text

spec chanije and authorization is not needed to install the

racks, because they are going in an are -- an open area in

the pool.

And the fabrication, installation process is

proceediniy to support that schedule. Obviously, that's an

at-risk kind of thing from the company's perspective. If

the racks are never authorized to store fuel, then obviously

it's a project the company would have expended financial
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resources/it didn't need to expend. But, in any event, the
company is proceeding on the project, in order to be able to
use the racks in approximately November 2000 time frame.

‘The last thing I wanted to mention, again, just on
the record, the Board had requested in their order, and I
can't remember exactly what the date of the order was, a
site tour for tomorrow. We have arranged to make -- to
provide that tour. I was informed earlier that Ms. Burton
said she wasn't aware that the Board -- such a tour. There
was a Boaxrd order --

‘CHAIRMAN BECHHOEFER: I thought I had put it in an
order, bup -- I thought I had put it in some order.

'MR, REPKA: Well, you had.

CHAIRMAN BECHHOEFER: I probably have it around
here somedplace; but whether I can find it offhand, I don't
know.

MR. REPKA: But, in any event, I just wanted to
say, we a?e prepared for the tour at the completion of the
limited appearance sessions tomorrow. You'll see some of
the thing§ we've been talking about today and, you know, we
will -- as we've requested before, any representatives of
the party}that would go, we would just need the access
authorization information.

fCHAIRMAN BECHHOEFER: Would you -- would someone

-- we'll be here for possible additional limited appearance
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statements tomorrow morning and that, I guess -- well, since
we're essantially through, we'll start right at 9:00. We
had said we would allow two hours, but it depends on how
many peop..e are around to make statements. If no one is
there to make a statement, we'll leave; we'll close the
proceedin%.

MR. REPKA: We are prepared at any point. If
there's nébody here and we can begin, you know, by 10:00,
say, we'rez prepared to do it in a window from about, you
know, staxrting from 10:00 to 2:00, whatever the Board --

' JUDGE COLE: Or 9:30.

'CHAIRMAN BECHHOEFER: It just depends. We don't
know whether people will want to --

JUDGE KELBER: Can you find someone, who is drive
with us a#d tell us where to go?

_MR. REPKA: Yes, we can do that.

"CHAIRMAN BECHHOEFER: The intervenors are
certainlyvinvited to come. You have to file whatever forms
they -- wé filed out something and we had -- I definitely
remember -- and whether I could ever leaf through here and
find it, i’m not sure; but, it's in some order. I think
it's the ;-

MS. BURTON: I remember a discussion. We'll be
happy to havé a representative along.

. CHAIRMAN BECHHOEFER: Let me just check one thing.
‘i,
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I think i: was the scheduling, which was in here.
[Pause.]

JUDGE COLE: Okay. Are we adjourned?

~ CHAIRMAN BECHHOEFER: No, we're not. It was in
our -- to clear the record, in our memorandum and order of
April 19, 2000, schedules for the proceeding. On page -- on
page two, in about the middle of the page, we said, "After
such limi;ed appearance statements, the Board requests the
licensee io provide a site tour, if time permits, for
members o$ the licensing board and all parties, who wish to
participate. You're a party, so --

'MS. BURTON: There must have been a more recent --

. CHAIRMAN BECHHOEFER: No, there wasn't, but --

MS. BURTON: I see.

:CHAIRMAN BECHHOEFER: -- we still would like to
see the pﬁol‘and we want the parties to see what we see.

So, I don;t know if they have to fill out additional forms,
as we did, but --

'MR. REPKA: They would, except for Dr. Thompson
and Mr. Lbckbaum had previously been there, so I think we
probably have their information. But --

' CHAIRMAN BECHHOEFER: I guess the burden would --

MR: REPKA: -- earlier is better than later, I

!

guess is what I'm trying to say, in terms of having the

’.

information.
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CHAIRMAN BECHHOEFER: Right.

iJUDGE KELBER: This is -- why don't we go off the
record, so that --

}CHAIRMAN BECHHOEFER: Well, let's just conclude
the -- I guess we're ready to close the formal record at
present, so absent any objection, we'll close the formal
record.

[Whereupon, at 6:42 p.m., the hearing was
recessed, to reconvene at 9:00 a.m., Thursday, July 20,

2000.]
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