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Introduction 

Pursuant to 10 C.F.R. § 2.786(g), the State of Utah hereby petitions the 

Commission for interlocutory review of LBP-99-43, Memorandum and Order 

(Denying Request for Admission of late-filed Amended Contention Utah C), dated 

November 4, 1999. Review is warranted because the Licensing Board erroneously 

applied the "good cause" standard under 10 C.F.R. § 2.714(a)(1), in a manner that will 

have a pervasive and unusual effect on the conduct of this entire proceeding..  

Background 

This appeal concerns the proposed licensing of a large centralized dry cask 

storage facility in Utah, the Private Fuel Storage ("PFS") facility. 'At the 

commencement of the licensing proceeding in 1997, the State of Utah submitted its 

original Contention C, which challenged the adequacy of the Applicant's dose 

calculations as presented in the Applicant's Safety Analysis Report ("SAR") originally



submitted to the NRC in June 1997. The Licensing Board admitted most of 

Contention C in LBP-98-7, 47 NRC 142, 185-86, affd on other grounds, CLI-98-13, 48 

NRC 26 (1998).  

Since the proceeding began, the Staff has issued, and the Applicant has 

responded to, numerous Requests for Additional Information ("RAIs") concerning the 

PFS license application. On February 10, 1999, the Applicant responded to such an 

RAI regarding its dose calculations, in part, by submitting a new set of calculations.  

Subsequently, the State propounded discovery to PFS to determine the basis for the 

new calculations.  

On April 21, 1999, the Applicant moved for summary disposition, arguing that 

Contention C was moot because PFS had revised its dose calculations in the February 

10, 1999, RAI Response. The State opposed the motion on the ground that the 

contention was not moot, because the Applicant had not amended its license 

application to incorporate the revised dose calculations. State of Utah's Opposition to 

Applicant's Motion for Summary Disposition of Contention C (May 11, 1999). The 

Applicant subsequently amended the license application (Revision 3) on May 19, 1999, 

See State of Utah's First Set of Discovery Requests Directed to Applicant [Redacted 
Version] at 16-21 (April 9, 1999); see also, State of Utah's First Set of Discovery 
Requests Directed to the NRC Staff at 16-22 (June 10, 1999). PFS refused to provide 
the requested information. Applicant's Objections and Non-Proprietary Responses to 
States's First Requests for Discovery at 34-37 (April 21, 1999). The State filed a 
Motion to Compel, which was denied by the Licensing Board in LBP-99-23, 49 NRC 
485, 493 n. 5 (1999).
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to include the revised dose calculations.  

On June 17, 1999, the Licensing Board granted the Applicant's Motion for 

Summary Disposition, holding that the amendment of the application had the effect of 

mooting the contention? LBP-99-23, 49 NRC 485, 492-93.  

On June 23, 1999, the State of Utah filed a request for admission of late-Filed 

Amended Contention C, which challenges the adequacy of the revised dose 

calculations contained in Revision 3 of the SAR. State of Utah's Request for 

Admission of Late-Filed Amended Utah Contention C ("State's Request")? In 

addressing the "good cause" factor of 10 C.F.R. § 2.714(a)(1), the State argued that the 

contention was timely because it was filed within 30 days of May 24, 1999, the date of 

the State's receipt of Revision 3 to the License Application. State's Request at 14.  

Both the Applicant and the Staff argued, inter alia, that the State lacked good cause for 

the late-filing because the State could have filed the contention when it received the 

revised dose calculations included in the February 1999 RAI response.4 

On November 4, 1999, the Licensing Board issued LBP-99-43, denying 

2 In dismissing Contention C, the Board noted that nothing in its decision foreclosed 

the State from filing a new contention challenging the new dose analysis, assuming the 
contention met the admissibility and late-filing criteria. Id., slip op. at 15.  

3 The full text of Amended Contention C (without exhibits) is attached hereto as 
Exhibit 1.  

4 Applicant's Response to State of Utah's Request for Admission of Late-Filed 
Amended Contention C (July 7, 1999); NRC Staff's Response to State of Utah's 
Request for Admission of Late-filed Amended Utah Contention C (July 7, 1999).  
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admission of Amended Contention C on the ground that the State had failed to meet 

the Commission's standard for late-filed contentions. The principal basis for the 

decision was that the State lacked good cause to wait until after the license application 

amendment was filed before submitting Amended Contention C, because the February 

1999 RAI response had provided "an adequate basis, i.e., the requisite factual 

concreteness, for the formulation of an updated contention."' Id., slip op. at 12-13.  

ARGUMENT 

I. THIS PETITION MEETS THE COMMISSION'S STANDARD FOR 
INTERLOCUTORY REVIEW.  

The Commission should take review of LBP-99-43, because it makes a 

fundamental legal error that will affect the basic structure of the proceeding in a 

pervasive and unusual manner. 10 C.F.R. § 2.786(g).6 The Board's ruling in LBP-99

43 also raises a "novel issue[]" that warrants interlocutory review by the Commission.  

Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 

23 (1998).  

Having found that the State lacked good cause, the Board then looked for a 
"compelling showing" by the State that the remaining four factors are satisfied. The 
Board found that factors two and four weigh in favor of the State, but that factors 
three and five weighed against the State. Id., slip op. at 16-17.  

6 Although 10 C.F.R. 5 2 .7 8 6(g) contemplates referral by licensing boards and does not 

address petitions for interlocutory review by parties, the Commission has made a 
practice of accepting petitions for interlocutory review. See, e.g., Private Fuel Storage, 
L.L.C. (Independent Spent fuel Storage Installation), CLI-98-7, 47 NRC 307 (1998) 
(granting petition for interlocutory review by the Applicant in the instant proceeding).
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A. The Board Erred In Ruling That The Timeliness of Contention C 
Should Be Measured from the Date of the State's Receipt of the 
February 1999 RAI Response.  

By ruling that the timeliness of Contention C should be measured from the 

date of the State's receipt of the February 1999 RAI Response, rather than the date of 

its receipt of Revision 3 to the license amendment application, the Licensing Board 

does violence to the plain language of the NRC's regulations and long-standing 

Commission practice, thus warranting reversal. National Wbistleblower Center v.  

Nuclear Regulatory Commission, No. 99-1002, 1999 WL 1024662, - F.3d - (D.C. Cir., 

November 12, 1999). These regulations and precedents unequivocally require that 

disputes with the license applicant focus on the "application," not on extraneous 

documents. As provided in 10 C.F.R. § 2.714(b)(2)(iii), a contention must include: 

references to the specific portions of the application ... that the petitioner disputes 
and the supporting reasons for each dispute, or, if the petitioner believes that 
the application fails to contain information on a relevant matter as required by 
law, the identification of each failure and the supporting reasons for the 
petitioner's brief.  

(emphasis added). Under the plain language of this regulation, the State was, required 

to frame a dispute with the application, not the Applicant's correspondence. This clear 

requirement has been enforced against intervenors. consistently. See, e.g., Baltimore Gas 

and Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 

NRC 325, 349 (1998) (emphasis in original), in which the Commission affirmed the 

rejection of contentions based on Staff RAIs to the Applicant ( "Under our
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longstanding practice, contentions must rest on the license application, not on NRC 

Staff reviews."Y) The same rule has been applied in the instant case to reject 

contentions. See LBP-98-7, 47 NRC 142, 181 (holding that "a contention that fails to 

directly controvert the license application at issue ... is subject to dismissal.") (emphasis 

added). The Licensing Board did not have the discretion to interpret the late-filing 

standard in a manner inconsistent with these regulations and precedent.  

The Licensing Board's interpretation of the "good cause" standard for late-filed 

contentions creates, for the first time, a double-standard that allows it to dismiss 

contentions as inadmissible if they do not address the application, or to dismiss them as 

late-filed if an intervenor waits until an application has changed before it files a 

contention. In short, the intervenor must always lose. Moreover, the Board's ruling 

undermines the Commission's own interest in ensuring that contentions identify a real 

7 See also Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 
NRC 1041, 1048-49(1983), holding that contentions based on Staff's Safety Evaluation 
Report ("SER") will be considered untimely if they could have been raised earlier in 
relation to the SAR, "the central document for the formulation of safety contentions." 
See also, Duke Energy Corporation (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99
11, 49 NRC 328, 336 (1999), affirming denial of contentions where the intervenors 
relied solely on RAI's, without establishing "deficiencies in the application." Notably, 
these are the only two cases cited by the Licensing Board in support of its decision.  
LBP-99-43, slip op. at 10-11. Neither one of these cases supports a ruling that mere 
correspondence between the Applicant and Staff constitutes, by itself, a sufficient basis 
for a contention. In fact, they present the distinctly different issue of whether a 
contention may rely exclusively on extraneous documents, without also addressing the 
license application. The answer is a resounding "no." Had the State filed Amended 
Contention C before the PFS license application was amended in May, it would have run 
afoul of these precedents.
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dispute with the Applicant. Requiring an intervenor to formulate a contention, based 

on the supposition that statements made in correspondence may result in license 

application changes, leads to precisely the type of "ill-defined 'anticipatory' 

contentions" that the Commission's admissibility standards "effectively bar." Oconee, 

CLI-99-11, 49 NRC at 338.  

B. The Board's Ruling in LBP-99-43 Will Have a Pervasive and 
Unusual Effect on This Proceeding.  

The Board's ruling in LBP-9943 will have a pervasive and unusual effect on this 

proceeding, in two ways. First, as discussed above, it sets up a double-standard for the 

admissibility of late-filed contentions which is unfair to the State and other 

intervenors.  

Second, LBP-99-43 imposes a difficult and confusing burden on the State to 

"second-guess" whether statements made by the Applicant in the voluminous 

correspondence connected with this proceeding will eventually result in license 

application amendments. Rather than simply determining whether the license 

application has changed, the State must now evaluate the mountain of extraneous 

licensing documents that it regularly receives in order to "make a judgment about 

whether the matter is sufficiently facially concrete and procedurally ripe to permit the 

filing of a contention." LBP-99-43, slip op. at 11. In making this judgment, the Board 

now requires the State to consider:
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whether the included information was 'put before the agency in a context that 
is (a) reasonably likely to have a material impact on the administrative process 
(e.g., will influence Staff consideration of the pending license application); and 

(b) is subject to consideration in the related adjudicatory proceeding.' 

Id., slip op. at 13-14, quoting LBP-99-21, 49 NRC 431, 437 (1999).' Aside from the 

inconsistency of this new test with NRC regulations and precedents, it is so vague and 

general as to apply to virtually anything that is submitted.  

The Board's newly devised test places a particularly significant burden on the 

parties to this case. At the time the PFS application was submitted, a great deal of 

information was still missing. See, e.g., State of Utah's Contentions at 2 (November 23, 

1997). Thus, the PFS application has been the subject of numerous RAIs and 

"commitment resolutions," which are similar to RAIs. Since filing its application, the 

Applicant has submitted RAI responses on approximately 30 separate occasions; 

commitment resolution responses also occurred on approximately 30 separate 

8 The State notes that the Board first articulated its new test in LBP-99-21, which 

rejected, on grounds of prematurity, a contention challenging PFS's request for a 
regulatory exemption. LBP-99-21, however, concerned unique circumstances which 
are not presented here. As recognized by the Board in LBP-99-21, exemption requests 

are "atypical," and "more problematic" than license applications, because they request 
relief from compliance with the regulations, rather than attempting to demonstrate 
compliance. Id. at 437-38. Thus, the Board found that the timeliness of a contention 
regarding a regulatory exemption request is "more properly judged from the time of 

Staff action on the exemption request rather than when the exemption request is filed." 

Id. at 438. Amended Contention C, in contrast, concerns a contention relating to the 
license application itself.
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occasions. The amount of paper generated by these responses to the Staff measures 

approximately three feet. The process of correspondence between the Staff and the 

Applicant through RAIs and commitment resolutions is far from ended. It would be 

extremely difficult, if not impossible, for the State to sift through the enormous 

volume of ongoing correspondence and guess at precisely what point representations 

might become "facially concrete" or "procedurally ripe" enough to signal that the 

license application effectively has been changed.  

Moreover, it should not be necessary for the State to play this guessing game. If 

a license applicant intends RAI responses to result in changes to the application, the 

well-established practice in NRC licensing proceedings is to file a license application 

amendment in the form of change pages. PFS itself has submitted change pages 

contemporaneously with at least one RAI response.9 The State should not have been 

penalized for PFS's failure to follow established NRC practice by maintaining an up

to-date license application.  

CONCLUSION 

In LBP-99-43, the Licensing Board interpreted the Commission's late-filing 

9 See, e.g., letter from John D. Parkyn, PFS, to Director, NRC Office of Nuclear 
Materials Safety and Safeguards (May 22, 1998), enclosing Rev. 1 to PFSF SAR and 
Emergency Plan. Rev. 1 incorporates information contained in PFS's RAI Response of 
May 19, 1998.
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standard in a manner that is fundamentally inconsistent with Commission regulations 

and precedent governing the admissibility of contentions, thereby creating a double

standard by which late-filed contentions may always be rejected. This ruling is likely 

to have an ongoing adverse effect on the fairness and consistency with which the Board 

considers additional late-filed contentions in this proceeding. Accordingly, the 

Commission should take review, reverse the Licensing Board, and direct it to evaluate 

the five late-filing factors in a manner that is consistent with NRC regulations and 

precedents."1

DATED this 1 9 ,h day of vember, 1999.  

Respe y submitted, 

Den rse Chancellor, Assistant Attorney General 
Fred G Nelson, Assistant Attorney General 
Connie Nakahara, Special Assistant Attorney General 
Diane Curran, Special Assistant Attorney General 
Laura Lockhart, Assistant Attorney General 
Attorneys for State of Utah 
Utah Attorney General's Office 
160 East 300 South, 5th Floor, P.O. Box 140873 
Salt Lake City, UT 84114-0873 
Telephone: (801) 366-0286, Fax: (801) 366-0292

10 If the Licensing Board determines on remand that the good cause factor is satisfied, 
the other four factors would be given less weight than they were accorded in LBP-99
43. Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-82-13, 16 NRC 571, 
584 (1982). Thus, the third and fifth factors, on which the Board found the State had 
failed to make a compelling showing, would not carry as much weight. In any event, 
the State believes the Board misapplied these factors.

10



CERTIFICATE OF SERVICE

I hereby certify that a copy of STATE OF UTAH'S PETITION FOR 

INTERLOCUTORY REVIEW OF LBP-99-43 was served on the persons listed below 

by electronic mail (unless otherwise noted) with conforming copies by United States 

mail first class, this 19' day of November, 1999:

Rulemaking & Adjudication Staff 
Secretary of the Commission 
U. S. Nuclear Regulatory Commission 
Washington D.C. 20555 
e-mail: hearingdocket@nrc.gov 
(original and two copies) 

Richard A. Meserve, Chairman 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 G15 
One White Flint North 
11555 Rockville Pike 
Rockville, MD 20852-2738 
e-mail: chairman@nrc.gov 

Edward McGaffigan, Jr., Commissioner 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 G15 
One White Flint North 
11555 Rockville Pike 
Rockville, MD 20852-2738 
e-mail: sfc@nrc.gov 

Greta J. Dicus, Commissioner 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 G15 
One White Flint North 
11555 Rockville Pike

Rockville, MD 20852-2738 
e-mail: cmrdicus@nrc.gov 

Nils J. Diaz, Commissioner 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 G15 
One White Flint North 
11555 Rockville Pike 
Rockville, MD 20852-2738 
e-mail: cmrdiaz@nrc.gov 

Jeffrey S. Merrifield, Commissioner 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16 C1 
One White Flint North 
11555 Rockville Pike 
Rockville, MD 20852-2738 
e-mail: jmer@nrc.gov 

G. Paul Bollwerk, III, Chairman 
Administrative Judge 
Atomic Safety and Licensing Board 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555 
E-Mail: gpb@nrc..gov' 

Dr. Jerry R. Kline 
Administrative Judge

11



Atomic Safety and Licensing Board 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555 
E-Mail: jrk2@nrc.gov 
E-Mail: kjerry@erols.com 

Dr. Peter S. Lam 
Administrative Judge 
Atomic Safety'and Licensing Board 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555 
E-Mail: psl@nrc.gov 

Sherwin E. Turk, Esq.  
Catherine L. Marco, Esq.  
Office of the General Counsel 

Mail Stop - 0-15 B18 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555 
E-Mail: set@nrc.gov 
E-Mail: clm@nrc.gov 
E-Mail: pfscase@nrc.gov 

Jay E. Silberg, Esq.  
Ernest L. Blake, Jr., Esq.  
Paul A. Gaukler, Esq.  
Shaw, Pittman, Potts & Trowbridge 
2300 N Street, N. W.  
Washington, DC 20037-8007 
E-Mail: JaySilberg@shawpittman.com 
E-Mail: ernest blake@shawpittman.com 
E-Mail: paulgaukler@shawpittman.com

John Paul Kennedy, Sr., Esq.  
1385 Yale Avenue 
Salt Lake City, Utah 84105 
E-Mail: john@kennedys.org 

Joro Walker, Esq.  
Land and Water Fund of the Rockies 
2056 East 3300 South Street, Suite 1 
Salt Lake City, Utah 84109 
E-Mail: joro61@inconnect.com 

Danny Quintana, Esq.  
Danny Quintana & Associates, P.C.  
68 South Main Street, Suite 600 
Salt Lake City, Utah 84101 
E-Mail: quintana@xmission.com 

James M. Cutchin 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
E-Mail: jmc3@nrc.gov 
(electronic copy only) 

Office of the Commission Appellate 
Adjudication 
Mail Stop: 16-G-15 OWFN 
U. S. Nuclear Regulatory Commission 
Washington, DC 20555 
(United States mail only)

Denisb Chancellor 
Assistant Attorney General 
State of Utah

12



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

) 
In the Matter of: ) Docket No. 72-22-ISFSI 

) 
PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI 
(Independent Spent Fuel ) 

Storage Installation) ) June 23, 1999 

STATE OF UTAH'S REQUEST FOR ADMISSION OF 

LATE-FILED AMENDED UTAH CONTENTION C' 

Introduction 

Pursuant to 10 C.F.R. % 2.714, the State of Utah hereby seeks the admission of 

late-filed Amended Contention C, which challenges the adequacy of the Applicant's 

revised design basis accident dose calculations. These revised calculations were 

incorporated into the Applicant's license application by a May 19, 1999, revision to the 

Safety Analysis Report ("SAR") for the Private Fuel Storage Facility ("PFSF"). As 

discussed below, Amended Contention C satisfies the Commission's criteria-for 

admission of late-filed contentions.  

Procedural Background 

The State's original contention C was admitted by the Licensing Board in LBP

98-7, 47 NRC 142, 185-86, afldon other grounds, CLI-98-13, 48 NRC 26 (1998). The 

'This amended contention is supported by the Declaration of Marvin Resnikoff, attached 
hereto as Exhibit 1.



Applicant subsequently moved for summary disposition, based on the fact that it had 

revised its dose calculations in a February 10, 1999, response to a Request for 

Additional Information ("RAI") from the NRC Staff, and therefore the concerns raised 

in Contention C were moot. Applicant's Motion for Summary Disposition of Utah 

Contention C (April 21, 1999). The State opposed the Motion on the ground that the 

contention was not moot, because the Applicant had not amended its license 

application to incorporate the revised dose calculations. State of Utah's Opposition to 

Applicant's Motion for Summary Disposition of Contention C (May 11, 1999). The 

Applicant subsequently amended the license application on May 19, 1999.  

In a recent decision, the Licensing Board granted the Applicant's motion, 

holding that the amendment of the application had the effect of mooting the 

contention. LBP-99-23, Memorandum and Order (Granting Motion for Summary 

Disposition Regarding Contention Utah C) (June 17, 1999). In dismissing Contention 

C, the Board noted that nothing in its decision forecloses the State from filing a new 

contention challenging the new dose analysis, assuming the contention meets the 

admissibility and late-filing criteria. Id., slip op. at 15.  

The State has evaluated the Applicant's new dose analysis, and has concluded 

that it also is insufficient to satisfy the Commission's health and safety regulations.  

Accordingly, the State hereby submits Amended Contention C. The State recognizes 

that this is an amendment to a contention that has, been dismissed, and thus has
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resubmitted the contention in its entirety.  

AMENDED CONTENTION C2: The Applicant has failed to demonstrate a 

reasonable assurance that the dose limits specified in 10 CFR S 72.106(b) can and will 

be complied with, in the following respects: 

1. The Applicant relies on cask designs that have not been approved by the 
NRC.

3 

2. The Applicant has not demonstrated that the accident evaluated is a design 
basis or bounding event.  

3. The Applicant makes unreasonable assumptions about the duration of the 
radiation dose.  

4. The Applicant makes unreasonable assumptions about the length of time 
that a person outside the controlled area will be exposed.  

5. The Applicant does not adequately evaluate the ingestion pathway dose.  

BASIS: Pursuant to 10 CFR § 72.106, any individual located on or beyond 

the nearest boundary of the controlled area of an ISFSI may not receive a dose greater 

than 5 rem to the whole body or any organ from any design basis accident. NRC 

regulations at 10 CFR • 72.106(d) require the submission of analyses that demonstrate 

2 The State's motion for late-filed Amended Contention C is 10 pages or less. The State 

presumes that the Amended Contention itself is not subject to the 10 page limit imposed 
on general motions in this proceeding.  

3 The State notes that it made the same argument with respect to the original license 

application, and that the argument was rejected in LBP-98-7. Id., 47 NRC at 185-86.  

The State recognizes that the Board may reject this argument as well, but makes the 
argument here to preserve its rights on appeal.
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compliance with this requirement. In addition, 10 CFR § 72.106(m) requires that an 

application for an ISFSI or MRS license must contain an "analysis of the potential dose 

equivalent or committed dose equivalent to an individual outside the controlled area 

from accidents or natural phenomena events that result in the release of radioactive 

material to the environment or direct radiation from the ISFSI or MRS." The dose 

calculations "must be performed for direct exposure, inhalation, and ingestion 

occurring as a result of the postulated design basis event." According to NRC 

regulations at 10 CFR § 72:3, "Design bases means that information that identifies the 

specific functions to be performed by a structure, system or component of a facility 

and the specific values or ranges of values chosen for controlling parameters as 

reference bounds for design." The American Nuclear Society's guidance for the design 

of ISFSIs, ANSI/ANS-57.9-1992, Design Criteria for an Independent Spent Fuel 

Storage Installation (Dry type). American Nuclear Society, (May 14, 1992) ("ANSI

57.9"), defines four classes of design basis events, ranging from Design Event I (events 

that "are expected to occur. regularly or frequently in the course of normal operations") 

to Design Event IV (events "that are postulated because their consequences may result 

in the maximum potential impact on the immediate environs.") Id. at 2. The 

consideration of Design Event IV events establishes a "conservative design basis for 

certain systems that are important to confinement." See also NUREG-1567, Standard 

Review Plan for Spent Fuel Dry Storage (Draft) at, 12-3 (October 1996), which defines
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a design-basis accident as "the subset of all credible accidents that bound the entire 

spectrum of accidents that could occur in terms of the nature and consequences of 

accidents.  

Contention C, as admitted by the Licensing Board in LBP-98-7, is based on the 

dose analysis in the Applicant's original license application. As explained in the basis 

of Contention C, the Applicant's dose analysis made inconsistent use of NUREG

1536, Draft Standard Review Plan for Dry Cask Storage Systems (Jan. 1997) 

("NUREG-1536") and SAND80-2124, Transportation Accident Scenarios for 

Commercial Spent Fuel (Feb. 1981) ("SAND-80-2124"). It also failed to include any 

calculation of doses incurred by the ingestion pathway. State of Utah's Contentions at 

19-20 (November 23, 1997).  

In a recent license application amendment, the Applicant has incorporated new 

accident dose calculations that no longer rely on NUREG-1536 or SANDIA-80-2124.  

The new calculations also include an analysis of the ingestion pathway dose. Safety 

Analysis Report ("SAR"), Revision 3, Section 8.2.7, submitted by letter from John D.  

Parkyn, PFS, to Director, NRC Office of Nuclear Material Safety and Safeguards (May 

19, 1999).  

These new dose calculations were prepared by Dade Moeller & Associates, a 

consultant to PFS through Stone & Webster, in response to a December 18, 1998, 

Request for Additional Information ("RAI") by the NRC Staff. The calculations are

5



described in two reports, UR-010, "RESRAD Pathway Analysis Following Deposition 

of Radioactive Material From the Accident Plumes" (February 9, 1999) ("UR-010"); 

and UR-009, "Accident Dose Calculations at 500 m and 3219 m Downwind for 

Canister Leakage Under Hypothetical Accident Conditions for the Holtec MPC-68 

and SNC TranStor Canisters" (February 9, 1999).  

The RAI asked PFS to revise its calculations, using release fractions and 

methodology contained in a recently issued interim staff guidance document, Interim 

Staff Accident Dose Calculations Guidance-5 (October 6, 1998) ("ISG-5"). A copy of 

ISG-5 is attached hereto as Exhibit 2. ISG-5 suggests an alternative means of 

performing dose calculations, which does not rely on NUREG-1536 or SAND-80

2124. The alternative method is based on NUREG-1617, Draft Standard Review Plan 

for Transportation Packages for Spent Nuclear Fuel (March 1998). The new dose 

calculations submitted by PFS follow the guidance in ISG-5.  

As discussed in more detail below, the new dose calculations in SAR Rev. 3 fail 

to demonstrate that offsite doses can be contained within acceptable limits. As a result, 

the amended application not only fails to satisfy 10 CFR S 72.106(b), 71.126(d), and 

72.24(m), but also undermines the Applicant's basis for failing to require offsite 

emergency planning measures in the event of an accident. As discussed in the preamble 

to the Commission's 1986 proposed amendments to the Part 72 standards, the 

determination that "special offsite emergency preparedness" is not necessary for spent
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fuel storage is based on the assumption that doses calculated to result from potential 

accidents are "far below" EPA protective action guides. 51 Fed. Reg. 19,106, 19,109 

(May 27, 1986). Because this assumption appears to be invalid in the case of the 

proposed ISFSI, the need for offsite emergency planning must be considered.  

The amended application is inadequate to satisfy NRC regulations and provide 

reasonable assurance that public health and safety will be protected in the following 

respects: 

1. Application Deficient Because Not Based on Approved Cask Designs.  

According to the Applicant, the design basis accident is based in part on the 

design of the Holtec-HI-STORM and Sierra Nuclear Corporation ("SNC") TranStor 

casks. See, e.g., SAR Rev. 3, Chapter 8, which references the HI-STORM and TranStor 

designs throughout. The designs for these casks have yet to be fully reviewed or 

approved by the NRC; thus, they provide an inadequate basis for the SAR.  

2. Bounding nature of assumed accident unsupported 

In its previous dose analysis, PFS assumed a design basis accident in which the 

canister lid was removed. SAR Rev. 1, § 8.2.7.2. This assumption was based on 

industry guidance ANSI-57.9. SAR Rev. 1 at 8.2-1. PFS also assumed that 100% of the 

cladding was grossly degraded. Based on NUREG-1536 and SAND-2124, PFS then 

made other assumptions regarding the release fraction from the spent fuel to the 

canister, the percentage of volatiles released from the canister, and the respirable
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fraction released to the environment. The State challenged these assumptions in 

Contention C.  

In the new calculations, PFS continues to assume that 100% of the cladding is 

grossly degraded. However, other assumptions have changed. PFS now assumes that 

all the particulates that are released to the environment are respirable. This is more 

conservative than the 5% respirable fraction that was assumed in the first dose analysis.  

However, instead of assuming removal of the canister lid in a design basis accident, 

PFS assumes only an extremely small leak "at the maximum rate permitted by the 

closure helium leakage test acceptance criteria," or 1.58 E-5 scc/sec. SAR Rev. 3, 

8.2.7.2.  

As directed by ISG-5, PFS's assumption of a small leakage rate is based on Table 

4-1 of NUREG-1617. The leak rates reported in NUREG-1617 are, in turn, based on 

NUREG/CR-6487, "Containment Analysis for Type B Packages Used to Transport 

Various Contents" (November 1996), which in turn is based on ANSI standard N14.5, 

"Leakage Tests on Packages for Shipment," Table I (February 1998).  

The State takes issue with PFS's assumptions that the radiation releases assumed 

for a dose analysis for a transportation cask are bounding and conservative for a storage 

cask. First, PFS has provided no basis for departing from its previous assumption that 

the canister lid is removed in a bounding design basis accident. Accidents involving 

the removal of the canister lid can have consequences that exceed the consequences of a
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slow leak. PFS has failed to justify the change to the new so-called "design basis 

accident." Nor has the NRC Staff explained the basis for its apparent abandonment of 

the assumption, which previously was stated in NUREG-1536. Removal of the 

canister lid, or a breach in the canister that is comparable in size, is credible because the 

impact of a jet engine or hanging bomb during military overflights of the PFSF could 

cause a breach in the canister(s). See Utah Contention K.  

Second, the assumed leakage rate is not conservative because it is based on 

testing requirements for transportation casks. In other words, the leak rate assumed in 

NUREG-1617 is equivalent to the maximum leak rate that must be tested for when 

transportation casks are inspected. These inspections are conducted relatively 

frequently. For instance, Table I of ANSI standard N14.5 assumes that casks will be 

leak-tested periodically, before shipment and after maintenance and repair. Thus, the 

leak rate that must be tested for is based on empirical knowledge about the leak rate 

that can be expected from a transportation cask.  

In contrast, the NRC has no comparable information about the leak rate from a 

storage cask, because storage casks are never tested for leakage after they are initially 

packed. The PFS facility has no provisions for testing helium leakage during storage 

and no provisions for repairing and maintaining casks and testing for leakage after 

repair and maintenance.  

Third, the conditions to which a storage cask are subjected are quite different
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from, and in addition to, the conditions to which a transportation cask is subjected.  

Storage canisters are first subjected to vibrations and jolts during transportation. The 

canisters are then placed within a concrete overpack and stored on the ISFSI pad for 

long periods of time, during which they are subject to the effects of heat, weathering, 

and the effects of constant pressure on the contents of the canisters. These conditions 

may have an effect on the vulnerability of storage canisters to leakage, to a degree that 

is not considered for transportation casks.  

In effect, by using NUREG-1617 to evaluate leakage from storage casks, PFS 

and the NRC Staff are comparing apples to oranges. Because of the significant 

differences between (a) the characteristics of storage and transportation casks, (b) the 

information available about leakage from storage canisters and transportation casks, 

and (c) the differences in what is tested for between storage canisters and transportation 

casks, the NRC Staff has no basis for assuming in ISG-5 that the bounding leak rate 

from a transportation cask constitutes the bounding leak rate for a storage cask, and 

PFS has no basis for applying this new regulatory guidance.  

Finally, the methodology employed in NUREG/CR-6487 may not apply for 

certain accidents to which the PFS facility is vulnerable. NUREG/CR-6487 calculates 

the leak hole diameter that corresponds to a regulatory-allowable release rate under 

accident conditions. This extremely small leak hole can easily be exceeded in accidents 

involving sabotage. An impact with a MILAN or TOW-2 hand held anti-tank device
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can produce a leak hole larger than calculated in NUREG/CR-6487. Impact with a jet 

engine or a hanging bomb at 600 mph can also produce leak holes larger than estimated 

in NUREG/CR-6487. Thus, contrary to the regulations, PFS is not designing the 

facility to withstand a bounding design basis event.  

3. Unreasonable Assumption of 30-day Release 

Based on ISG-5, the Applicant's new accident dose calculations assume a 30-day 

release duration. SAR Rev. 3, § 8.2.7.3; ISG-5 at 1. Although ISG-5 does not reference 

any documented support for this assumption, it appears to be taken from the Topical 

Safety Analysis Report ("TSAR") for the HI-STORM storage cask. According to the 

TSAR, "[t]he accident event duration (30 days) is considered conservative as any 

accident condition of storage resulting in the failure of 100% of the stored fuel rods 

would be detected by the routine security and surveillance inspections and corrective 

actions would be completed prior to the end of this 30-day period." Holtec, HI

STORM TSAR, Rev. 5, Report HI-951312 at 7.3-6.  

In order to ensure the termination of all radioactive releases within 30 days, 

"corrective actions" would have to include both the cessation of airborne releases and 

the clean-up of any gamma radiation deposited offsite. In other words, PFS's 

assumption of a 30-day release necessarily is based on the assumption that there are 

some kind of emergency response measures. However, no such offsite measures are 

included in PFS's license application. Accordingly, the assumption of a 30-day offsite
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release is unreasonable.  

4. Unreasonable Assumption that Person Outside Controlled Area Is 
Exposed for Less Than 365 Full Days Per Year.  

There are 8,760 hours in a year. However, PFS assumes that a person at the 

boundary of the PFS facility is exposed for only 2,000 hours a year for each of the 

different exposure pathways: direct gamma from deposited radionuclides; direct 

gamma from the passing cloud; inhalation of gases, particulates and volatiles; food 

(milk, vegetation, meat) ingestion. SAR Rev. 3, S 8.2.7.3. PFS states that the 

assumption of 2,000 hours out of 8,760 accounts for "partial occupancy." Id. It 

appears that PFS is assuming that the person near the fence post is a worker (i.e., 

exposed for 40 hours/week, 50 weeks/year).  

This assumption is unsupported and unreasonable. The area beyond the fence 

line is outside the Applicant's control. PFS cannot dictate that only workers will be in 

the area, or that people will leave the area for a certain period each day. To be 

reasonably conservative, PFS must assume that people are present at the fence post day

long and year-round. Moreover, indigenous people, ranchers, farmers, and mothers 

with non-school age children, tend to stay on their land more than others. Therefore, 

PFS must assume that a person may be located at the fence post 24 hours a day, or 

8,760 hours/year.  

5. Inadequate Dose Pathway Analysis.  

a. Unreasonable assumption re mixing radionuclides and soil. In the
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analysis prepared by Dade Moeller & Associates and Stone & Webster for PFS, 

particulates are assumed to be deposited downwind. UR-009 at 4. This deposited 

radioactive material is then assumed to be mixed within the top 1 cm of soil. Id. at 6.  

The standard code RESRAD is then employed to calculate direct gamma, food 

ingestion and inhalation of resuspended particulates. SAR Rev. 3, S 8.2.7.3.  

Moeller and Associates has no basis for assuming that radioactive material is 

mixed within the top centimeter of soil. There is no logical reason to believe this will 

happen. Rather than artificially assuming that radioactive material is mixed with soil, 

Moeller & Associates should have directly calculated a direct gamma dose from the 

surface density pCi/m 2 . A method for making this calculation is provided in EPA 

Federal Guidance Report ("FGR") #12, which is referenced in ISG-5. 4 Notably, 

Moeller & Associates uses FGR #12 for direct gamma doses from a passing cloud in 

UR-009 at 4. There is no rational basis for the inconsistency.  

b. Unreasonable omission of chlorine-36. For the thyroid dose, PFS 

considers the presence of iodine-129, but ignores chlorine-36, which will also be 

present in irradiated fuel and significantly contribute to the thyroid and whole body 

doses. Oak Ridge National Laboratory, "Characteristics of Potential Repository 

Wastes," prepared for the Department of Energy, DOE/RW-0184-R1/V1, Table 1B.1; 

Gasteiger, R, "Pi-Rezyklierung in Leichtwasserreaktoren...," Gessellschaft fur 

4 According to ISG-5, the NRC Staff "accepts dose calculations using dose Conversion 

Factors from EPA Federal Guidance Reports 11 and 12 on an isotope specific basis."
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Kernforschung M.B.H., KFK 2417, Table 5.0-5 (February 1977). Copies of relevant 

pages of these reports are attached to this contention as Exhibit 3. NUREG-1617 and 

NUREG/CR-6487 err in not including C1-36, a very important contributor to thyroid 

and whole body dose. CI-36 and iodine-129 are the most significant radionuclide 

contributors to a thyroid dose.  

Satisfaction of Late Filed Factors: 

The State meets the 10 CFR § 2.714(a) late filed factors for amending its 

contention.  

Good Cause: First, the State has good cause for the late filing. The State 

received a copy of the Applicant's license application amendment on May 24, 1999.  

The amended contention is being filed within 30 days of receiving the license 

amendment application. Thirty days is a reasonable time in which to evaluate the new 

material and file an amended contention, especially considering the fact that during 

that period, the State's attorneys and experts had numerous other obligations 

connected with this proceeding, including the taking and defending of several 

depositions; preparing written discovery and, responses to written discovery; 

responding to the Board's June 2, 1999 Memorandum andOrder questioning the 

significance of the May 19, 1999, license application amendment, and preparing 

responses to several motions for summary disposition.
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In its summary disposition motion on Contention C, the Applicant argued 

that the State should have filed an amended contention when it received the revised 

dose calculations contained in the Applicant's February 10, 1999, response to the RAI.  

Id. at 19. This argument is based on a misreading of the NRC's regulations and 

precedents governing the filing of contentions, which unequivocally require that 

disputes with the license applicant focus on the "application," not on extraneous 

documents. 10 C.F.R. S 2.714(b)(2). As the Commission has stressed, under its 

"longstanding practice," contentions "must rest on the license application, not on NRC 

Staff reviews." Baltimore Gas and Electric Co. (Calvert Cliffs Nuclear Power Plant, 

Units I and 2), CLI-98-25, 48 NRC 325, 349 (1998) (emphasis in original). The 

Licensing Board also made this quite clear in LBP-98-7, by holding that "a contention 

that fails to directly controvert the license application at issue ... is subject to 

dismissal." Id., 47 NRC at 181. See also, Duke Power Co. (Catawba Nuclear Station, 

Units I and 2), CLI-83-19, 17 NRC 1041, 1048-49(1983) (the SAR is "the central 

document for the formulation of safety contentions").  

In contrast to the license application, RAI correspondence constitutes merely an 

"ongoing staff dialogue" with the licensee. Duke Energy Corporation (Oconee Nuclear 

Station, Units 1, 2, and 3), CLI-99-11, slip op. at 10 (April 15, 1999). Just as an RAI 

does not reflect "any ultimate staff determinations," id., so an Applicant's answers do 

not represent ultimate determinations by the licensee, i.e., amendments to the license
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application.  

In arguing that the RAI response somehow triggered the State's obligation to 

amend Contention C, the Applicant cited the Commission's holding in Catawba, that 

the institutional unavailability of a document does not, by itself, constitute good cause 

for a late-filed contention, if the intervenors could have uncovered the information 

earlier. Applicant's Motion for Summary Disposition at 19, citing 17 NRC at 1045.  

The Applicant confuses the obligation to raise new information that calls the adequacy 

of the application into question, with the obligation to challenge the application itself.  

At the time the RAI response was filed, the application contained the same language 

that the State had originally challenged in Contention C. Nothing about the 

application had changed. Thus, the State was entitled to rely on its duly admitted 

contention, which challenges the application as written. The Commission's holding in 

Catawba cannot be extrapolated into a requirement that an intervenor must modify an 

admitted contention that is based on an SAR, just because there is some 

correspondence indicating that the applicant may change the SAR in the future.  

Nowhere in Catawba does the Commission retract or modify its holding that "the 

FSAR is the central document for the formulation of safety contentions." 17 NRC at 

1048-49. Thus, prior to the filing of the license application amendment on May 24, 

1999, the State had no reason to amend its contention.  

Moreover, based on PFS's previous practice, the State had no reason to believe
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that PFS intended to amend the application when it filed the RAI response. PFS's 

previous behavior indicated to the State that it recognized the need to amend the 

application if it wished to change it. For example, on August 28, 1998, the Applicant 

submitted a license application amendment regarding the substitution of the Low Rail 

corridor for the Rowley Junction Intermodal Transfer facility, which consisted of 

numerous change pages to the original application. Letter from John D. Parkyn, PFS, 

to Director, Office of Nuclear Material Safety and Safeguards.  

PFS's previous practice of filing a license application amendment to signify its 

intent to change the application is also consistent with NRC Staff practice. It is the 

State's experience that the NRC generally requires that changes to a license application 

be reflected in change sheets showing the amendment to the application. This is 

necessary because once a license is issued, the license application generally becomes the 

blueprint for the details of what the license requires. If license applications could be 

amended merely by correspondence, it would be difficult to determine what exactly a 

license consists of once it is issued.  

Thus, based on PFS and NRC practice, the State reasonably interpreted PFS's 

failure to include such an amendment to its license application with the February 10, 

1999, correspondence, as a sign that the RAI responses were provisional, and not 

intended to replace the original license application.  

Moreover, the State made reasonable use of the RAI responses it received in
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mid-February, by propounding discovery to the Applicant and the Staff regarding the 

basis for the changes in both the dose calculations and the underlying NRC Staff 

Guidance. See State of Utah's First Set of Discovery Requests Directed to Applicant 

[Redacted Version] at 16-21 (April 9, 1999); State of Utah's First Set of Discovery 

Requests Directed to the NRC Staff at 16-22 June 10, 1999).' The State recognized at 

that time that PFS might eventually amend its license application to incorporate the 

new dose calculations, and therefore sought to maximize its understanding of the basis 

for the new calculations. However, in the absence of any amendment to the license 

application, the State was not required to anticipate, before the fact, that the license 

application actually would be amended.  

To hold that mere correspondence can trigger the requirement to amend a 

properly pled and admitted contention that is based on the license application would 

be utterly inconsistent with NRC requirements and precedents. It would also be 

unfair and prejudicial to the State. A licensing proceeding must be conducted with 

procedural fairness and regularity, including clarity with respect to those events that 

trigger intervenor obligations. The State reasonably relied on long-established 

Commission precedent that the application itself is the focus of the hearing, and that 

s PFS has refused to provide the requested information. Applicant's Objections and Non
Proprietary Responses to States's First Requests for Discovery at 34-37 (April 21, 1999).  
The State filed a Motion to Compel, which was denied by the Licensing Board in LBP
99-23. 1d., slip op. at 15, note 5. Because the contention has been dismissed, the Staff 
has informed the State that it will not be responding to the State's discovery either.
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changes to the application itself are the triggering events which require amendments to 

contentions. To hold that the State should have amended contention C when it 

received PFS's February 10, 1999, RAI response, would improperly and unfairly shift 

the long-established target for contentions, i.e., the license application.  

Development of a Sound Record: The State's participation will assist in 

developing a sound record. The State's expert on Contention C, Dr. Marvin 

Resnikoff, will also testify regarding Amended Contention C. As an experienced 

expert in the field of high level radioactive waste disposal and its radiological effects, 

Dr. Resnikoff is highly qualified to discuss the issues raised in Contention C.  

Availability of Other Means for Protecting The State's Interests: The State 

has no alternative means, other than this proceeding, for protecting its interest in an 

adequate dose assessment and protection of its citizens from excessive radiation doses.  

Representation by Another Party: The State's position will not be 

represented by any other party, as there is no other party with a similar contention 

admitted to this proceeding.  

Broadening of Issues or Delay of the Proceeding: The admission of this 

Amended Contention will not broaden the proceeding beyond the scope initially 

envisioned in LBP-98-7, because it simply would restore the litigation of the issue of 

the adequacy of the Applicant's dose estimates. The admission of Amended 

Contention C will not cause any overall delay in the proceeding. The State anticipates
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that Amended Contention C would be placed in Group II, in order to allow sufficient 

time to complete discovery and conduct any additional rounds of summary disposition 

motions that the parties may wish to file. The addition of one more issue to Group H 

will not cause any delay in the schedule for this proceeding.  

Conclusion 

For the foregoing reasons, Amended Contention C is both admissible and 

meets the Commission's standard for late filed contentions. Accordingly, it should be 

admitted.  

DATED this 23rd day of June, 1999.  
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