UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
)
In the Matter of: ) Docket No. 72-22-ISFSI
)
PRIVATE FUEL STORAGE,LLC )  ASLBP No. 97-732-02-ISFSI
(Independent Spent Fuel )
Storage Installation) )  November 30, 1999

NOTIFICATION OF CHANGED CASE LAW CITED IN STATE OF UTAH'S
PETITION FOR INTERLOCUTORY REVIEW OF LBP-99-43

The State of Utah hereby notifies the Commission of a change in the status ofa
case relied on by the State in its November 19, 1999 Petition for Interlocutory Review
of LBP-99-43. In support of its request for interlocutory review, the State cited a
recent decision by the U.S. Court of Appeals for the D.C. Circuit, National
Whistleblower Center v. Nuclear Regulatory Commission, No. 99-1002, 1999 WL
1024662, F3d __ (D.C.Cir, November 12, 1999). In a per curiam order dated
November 22, 1999, the Court vacated the November 12 decision, and announced
that further briefing and rehearing will be held after a third judge is selected to .replace
Judge Wald, who left the Court shortly after the November 1.2‘h decision was issued.
The November 22°¢ Order is reported at 1999 WL 1054724 D.C. Cir.'). ,

Although National Whistleblower Center decision has not been reversed, 1t may
no longer be relied on as binding authority. Nevertheless, the cases cited in the

National Whistleblower Center decision in support of the Court’s holding, see 1999 WL



1024662 at * 4, are unaffected by the withdrawal of the National Whistleblower Center

decision, and remain on point in support of the State’s petition.’
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E ellor, As ttorney General
Fred G Nelson, Assistant Attorney General
Connie Nakahara, Special Assistant Attorney General
Diane Curran, Special Assistant Attorney General
Laura Lockhart, Assistant Attorney General
Attorneys for State of Utah

Utah Attorney General's Office

160 East 300 South, 5th Floor, P.O. Box 140873

Salt Lake City, UT 84114-0873

Telephone: (801) 366-0286, Fax: (801) 366-0292

! See, e.g., Alaska Professional Hunters Association v. FAA, 177 F.3d 1030, 1035 (D.C.
Cir. 1999); Guard v. NRC, 753 F.2d 1144, 1148-49 (D.C. Cir. 1985); Union of
Concerned Scientists v. NRC, 711 F.2d 370, 381 (D.C. Cir. 1983); and Paralyzed
Veterans of America v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997), cert. denied
Pollin v. Paralyzed Veterans of America, 118 S.Ct. 1184, 140 L. Ed.2d 315 (1998).



CERTIFICATE OF SERVICE

I hereby certify that a copy of NOTIFICATION OF CHANGED CASE

LAW CITED IN STATE OF UTAH'S PETITION FOR INTERLOCUTORY

REVIEW OF LBP-99-43 was served on the persons listed below by electronic mail

(unless otherwise noted) with conforming copies by United States mail first class, this

30" day of November, 1999:

Rulemaking & Adjudication Staff
Secretary of the Commission

U. S. Nuclear Regulatory Commission
Washington D.C. 20555

e-mail: hearingdocket@nrc.gov
(original and two copies)

Richard A. Meserve, Chairman

U.S. Nuclear Regulatory Commission
Mail Stop O-16 G15

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: chairman@nrc.gov

Edward McGaffigan, Jr., Commissioner
U.S. Nuclear Regulatory Commission *
Mail Stop O-16 G15

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: sfc@nrc.gov

Greta J. Dicus, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop O-16 G15

One White Flint North.

11555 Rockville Pike

Rockville, MD 20852-2738
e-mail: cmrdicus@nrc.gov

Nils J. Diaz, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop O-16 G15

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: cmrdiaz@nrc.gov

Jeffrey S. Merrifield, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop O-16 C1

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: jmer@nrc.gov

G. Paul Bollwerk, III, Chairman
Administrative Judge

Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555 ’
E-Mail: gpb@nrc.gov

Dr. Jerry R. Kline
Administrative Judge



Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555

E-Mail: jrk2@nrc.gov

E-Mail: kjerry@erols.com

Dr. Peter S. Lam

Administrative Judge

Atomic Safety and Licensing Board

U. S. Nuclear Regulatory Commission
Washington, DC 20555

E-Mail: psl@nrc.gov

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel
Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set@nrc.gov
E-Mail: clm@nrc.gov.
E-Mail: pfscase@nrc.gov

Jay E. Silberg, Esq.

Ernest L. Blake, Jr., Esq.

Paul A. Gaukler, Esq.

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N. W.

Washington, DC 20037-8007

E-Mail: Jay_Silberg@shawpittman.com

E-Mail: ernest_blake@shawpittman.com
E-Mail: paul_gaukler@shawpittman.com

John Paul Kennedy, Sr., Esq.
1385 Yale Avenue

Salt Lake City, Utah 84105
E-Mail: john@kennedys.org

Joro Walker, Esq.

Land and Water Fund of the Rockies
2056 East 3300 South Street, Suite 1
Salt Lake City, Utah 84109

E-Mail: joro61@inconnect.com

Danny Quintana, Esq.

Danny Quintana & Associates, P.C.
68 South Main Street, Suite 600

Salt Lake City, Utah 84101

E-Mail: quintana@xmission.com

James M. Cutchin

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-Mail: jmc3@nrc.gov

(electronic copy only)

Office of the Commission Appellate
Adjudication

Mail Stop: 16-G-15 OWFN

U. S. Nuclear Regulatory Commission
Washington, DC 20555

(United States mail only)

Assistant Attorney General
State of Utah



