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0GD'S RESPONSE TO WILSON/ALF AMENDED PETITION AND ORDER DATED
2/2/98 ALLOWING PARTICIPANT RESPONSES TO SAID PETITION

Pursuant to the order of the Licensing Board dated February 2, 1998 petitioner Ohngo

‘Gaudadeh Devia (OGD), by and through their counsel, Jean Belille, 2260 Baseline Road,

Suite 200, Boulder CO 80302, responds to the Amended Petition of Richard Wilson
(Wilson), Scientists for Secure Waste Storége (SSWS) and the Atlantic Legal Foundation
(ALF) which was filed on February 2, 1998. For the reasons set forth below, the Petition

to Intervene filed by Wilson, SSWS and ALF should be denied.
BACKGROUND

~ Notice of a proposed 10 CFR Part 72 licensing action by the Nuclear Regulatory

Commission (NRC), was published in the Federal Register on July 31, 1997, and
afforded interested parties the opportunity to request a hearing and to file a petition to
intervene. 62 Fed Reg 41,099 (1977); 10 CFR §2.105. The notice provided, as does the
regulaﬁoné, that, "within thirty (30) days from the date of publication of the notice in the
Federal Register, ... Any pérson whose interest may be affected by the prdceeding may - |

file a request for a hearing or a petition for leave to intervene.” The applicable



regulation, 10 CFR 2.105 (e) (2) specifies that only "if a request for a hearing ~or.a
petition for leave to intervene is filed within the time prescribéd in the notice, (will)
the presiding officer...rule on the request and/or petition...and jssue a notice of hearing

or an appropriate order." Thirty (30) days from the date of publication in this instance

is September 15, 1997. Petitioner’s late filed petition for leave to intervene was filed on

February 2, 1998 more then five (5) months late.
| DISCUSSION
A. NRC LACKS REGULATORY AUTHORITY TO ENTERTAIN LATE FILED PETITION :
TO INTERVENE |
OGD asserts that the presiding officer in this situation does not have fééulatory'
authority to even entertain the late filed petition to intervené. | -
The applicable régulation, 10 CFR 2.105 (e) (2)' specifies that only "if a request

for a hearing or a petition for leave to intervene is filed within the time presc_ribed in

the notice, (will) the presiding officer...rule on the request and/or peﬁtion...and issue a -

notice of hearing or an appfopriate order." (Emphasis Added).

- B STANDARDS FOR INTERVENTION BY PROPONENTS

There are two means by which a prospective intervenor may be granted the right to
intervene in a Nuclear Regulatory Commiésion (NRC) Iicénsing application proceeding:
(A) Intervention as matter of right; and (B) Intervention as a matter 6f discretion. Both
of these will be discussed below.

1. Intervention as a matter of right

Standing to intervene in an NRC licensing application proceeding does not depend
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on whether the "litigating posture of the petitloner" is ih support of or in opposition to the |

position of the license applicant. See, In the Matter of Nuclear Engineering Co., Inc., 7
NRC 737, 743 (1 978) [hereinafter Nuclear E'ngineering]. lnteryention in NRC li.censing
proceedings is governed by 10.CFR §2.714, which establishes a 'ltest of standing.” See,
51 FR 27,158, 27,160 (1986). In order to infer\rene as a matter of right, a petition to
intervene 'must satisfy the traditional judicial elements of standing; (1) the Article I
constitutional requirement of injury in fact, and (2) the prudential requirement of. being

arguably within the zone of interests which the statute is deS|gned to protect or regulate

See, Nuclear Englneerlng 7 NRC at 740 see also, Portland General Electnc Co., et al

(Pebble Springs Nuclear Plant, Units 1 and 2) 4 NRC 610, 613 (1976) [heremafter

Pebble Spnngs]

Generally, "when a petitioner can show that is possesses a substantlal interest

in the outcome of the proceedings it has a right to intervene." Office of Cgmmunlcatuon'

of United Church of Christ v. Federal Communications Commission, 359 F.2d 994, 1006

(D_C Cir. 1966). For example, a party can demonstrate standing‘ "by a showing of its
right under the Atomic Energy Acl to be made a party, the nature and extent of its
property, ﬁvnancial, or other interest in the preceedings, and-the possible effect of any
order which may be entered in tl'le proceedi‘ng on its interest.“ 51 FR at 27,160.
However, "a mere academic interest in a matter, without any real impact on the person
asserﬁng ‘it," is insufficient to saﬁsfy injuryin fact for purposes of standing to intervene.
Pebble Springs, 4 NRC at 613. Petitioners make it clear that "none of the petitioners
have personal financial or property interests in the proceed'ing." Their interest is based

'solely on an assertion of "a desire to ensure thatA the public good be _preperly
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" considered.” OGD asserts that this interest is clearly not enough basis to give the

petitioners standing of right to intervene.

‘2. Intervention as a Matter of Discretion ,

The NRC possessee broad discretion to grant intervention to a petitioner,
notwithstand_ing the requirements of intervention as a matter of right to conier party
status. Factors weighing in favor of discretionary intervention are:-(1) the extent to which
petitioner’s contribution will assist in developing a sound record; (2) the nature of _
petitioner’s interest in the proceeding (e.g., property, financial, or other signiﬁcant .
interest); (emphasis added), and (3) the possible adverse effect.of any order on
petitioner's interest(s). Pebble Springs, 4 NRC at 616. The test for disoretionary
intervéntion seems to rest on petitioners interést. Again in this situation it seems that
petltloners interest is so tenuous as to not even meet the factors considered in
drscretronary mterventron Further, the factors werghlng against the grant of dlscretronary

intervention are: (1) the availability of other means to vindicate petltloners interest; (2)

A ‘the extent to which petitioner’s interest will be adequately represented by existing parties;

and (3) the extent to which petitioner’s intervention will cause undue broadening of the-
issues or otherwise significantly delay the proceeding. Id.- Petitioner has not made a .
showing that other interested intervenors  to this proceeding would not repreSent
petitioner’s interests, especially in light of the fact that most of the other petitioner’s to
mtervene have specific local interests that will be significantly effected by this proposed
action. Further, because of the specnt‘ ic interests represented by the all of the other
proposed intervenors it is fairly clear that "the public good (will) be properly considered."

There is also a good possibility that the proposed petitioners will significantly broaden
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the issuesAprimarily because of the fact that steps have already beéh taken by all
proposed intervenors to identify specific issue through the ‘preohearing conference
procedures already held. ' o, |

C. UNTIMELY lNTERVENTlON

The NRC may exercise its discretion to grant a late-filed petition to intervene
where it is satlsf ed that the fi ve-factored balancing test of 10 CFR §2.714(a) has been
sustained by the petltloner in favor of intervention. See C itizens for Fair Utilig )

egulatlon v. United State Nuclear Regulato;y Commnssuon 898 F.2d 51 54 (5th Cir.
1900) [herelnafter Citizens]. Petitioner bears the burden of demonstratmg that a
balancing of these factors militates in favor of the NRC grantlng the tardy petlt_lon to
intefvehe.- See id. It is irrelevant, for purposes of this detémination, ."w.hetAher_-the
| vpét-itioner favors, or instead opposes the Iicensing of the facilify in question." |n the
Matter of Long Island nghtlng Co., (Shoreham Nuclear Power Station, Unit 1), 18 NRC
- 387, 396 (1983) [hereinafter L ong Islandl (noting that the "five sectlon 2.714 (a) factors

are to be applied in the same manner in the evaluation of all tardy petitions") [hereinafter

Long Island].

Where petitioner cannot demonstrate the ﬂrst'element of "good cause" for failure
to file on time, it must "make a compelling showing of the refnai_n,ing four factors before
intervention is proper." Id. (Emphasis added). While it has been noted that "recent event

may be a key factor" bearing upon good cause for late intervention, however, a pétitionér

is not relieved of the duty to address the other four factors. See In the Matter of

Metropolitan Edison Co., et al. (Three mile Island Nuclear Station, Unit No. 1), 18 NRC

327, 331 (1983). These other four factors are, in turn, dependent upon whether petitioner'
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has a "cognizable interest in the prbceeding" sufficient to justify untimely intervention.
Id. For instance, ger;e.ralized assertions _of interest in "(a) regulatory maﬁers, (b) the
administratiye process, and (c) the develob_m_ent of economical enefgy fesoUrces"' are
insufficient to satisfy the concrete, "particularized “interest necesséry for participation.”
id. AThailt is,‘ a mere "generalized grievance" does not satisfy the need to “parti_cularize.
a specfﬁc injury” which will result from the "outcome of the proceeding” in order to
possess standing to intervene in the édministrative'process. Id. at 332-33.

It has been held that good cause is not demonstrated by the failure of the license
applicaht or other propon.ent of the licensee to adequately repreSént those of the
petitioner wishing to intervehe in the licensing process. See- Citizens, 898 Fv.42d. at55
("NRC precedent consistently and clearly indicates thata potentiél intervenér cannot rely

on another intervenor to present a certain view or represent certain interests without

'assuming the risk that the intervenor will notdo so"). Atthe same time, the secénd and

- fourth factors-. "(iviA) [t]hé availability of other means whereby the petitibner’s interest will

be Aprotected“ and (iv) [t]he extent to which the petitioner’s interest will be represented
by existing parties” - may be considgred simultaneously and a prospective intervenor in

favor of the license applicant may be denied the right to late intervention w.here

petitioners intervention would not "supplement the applicant’s presentation...to any

significant exteﬁt." Long Island, 18 NRC at 399. it is also reasonable to assume that

an applicant "will present the strongest possible case" for its position in the licensing

proceeding. Id.

Thus, license proponents who wish to intervene face the difficult burden of
establishing that they will substantially contribute to the proceeding in a non-duplicative
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man.r')er. This bears upon the "third lateness factdf'— whether "petitioner’s parﬁcipation
might reasonably be expected to assist in developing a sound record.” Id. Satisfaction
of this element requires that petitioner ."set out with as muéh particularity as possible"
the specific issues ft wishes to call upon, and the content of the testimony'to. be

expected from these witnesses. Id. This element is of significant weight in the-bélancing

~ test of section 2.714(a). Where a proponent petitioner fails to show a "capability to

supplement significantly the applicant's presentétion" and a. make a substantial )
contribution to the administrative record "beyond thai to be expected of existing
parties[,]" a petition for Iate. intervention may be denied. Id. at 400. Here, agailn itis to.
be presumed that the appliéant itself "would be moré then willing to sponsor any expert

testimony” bearing upon the license application. Id. at 401. Thus, a license proponent

‘bears a stiff burden in establishing that it will s_ubsténtially contribute to the record in

terms of éxpert testimony.

Finally, the fifth factor, "poténtial for delay [,]" is of "immense importance in the
overall balancing process." Id. at 402. Althbugh the granting of late intervenor stétus :
dic_tatés that petitioner must ';take the proceeding as it finds it[,]" this weighted factor at
the same time entitles the éxisting parties to demand that "lateness of thé intervention :
not wérk to their detriment." Id. In this case, the technical co-mplexity’of prospective
petitioner’s position is likely to both su'bstantially contribute to the potential for delay in
this licensing procéeding and work to the detriment of license opponents.like OGD.

CONCLUSION
Considering all of the factors mentioned above it seem unlikely that the prospecﬁve late

petitioners to intervene will are should be able to meet the various tests that must be met
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and therefore OGD asks that théir late filed petition_bé denied.

Cd

Dated this 13th day of February, 1998.

Respectfully Submitted,

e n Belille, Attorney for OGD
Land and Water Fund of the Rockies
2260 Baseline Road, Suite 200
Boulder, CO 80302
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