
July 22, 1998 

UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

Before the Atomic Safety and Licensing Board 

In the Matter of ) 
) 

PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22 
) 

(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI 

APPLICANT'S RESPONSE TO STATE OF UTAH'S MOTION FOR 
RECONSIDERATION OF RULING ON PHYSICAL SECURITY 

CONTENTIONS 

Applicant Private Fuel Storage L.L.C. ("Applicant" or "PFS") hereby responds to 

"the "State of Utah's Motion for Reconsideration of the Board's Ruling on State of Utah 

Physical Security Contentions" ("State's Motion"), dated July 10, 1998.' In its Motion 

the State requests the Atomic Safety and Licensing Board ("Board") to reconsider its 

denial of basis (3) of Contention Security-C, which alleges the "lack ofjurisdiction and 

law enforcement authority by the LLEA on the Skull Valley Band's Reservation." 

State's Motion at 3. The State's request for reconsideration is based on its claim that 

Cooperative Law Enforcement Agreement between Tooele County, the Bureau of Indian 

Affairs and the Skull Valley Band of Goshute Indians is invalid because Tooele County 

Because this pleading contains no safeguards information, it is being filed as non-safeguards-protected 
pleading.



did not pass a resolution in accordance with Utah Code Ann- 11-13-5. Id. at 2-3. The 

State also requests the Board to find "Sect'iry A and Security-B admissible to the extent 

that the Board rejected any anfd.:all of the bases for those two contentions based on the 

perceived existeimtý- of a valid law enforcement agreement.... ." Id. at 4.  

Tihe Applicant opposes the State's request for reconsideration. At the outset, as 

observed by the Board in its Memorandum and Order, "nothing on the face of the 

cooperative agreement gives ... cause to question its validity." LBP-98-13, slip op. at 

16, n.9. The agreement is duly signed by each of the named parties, including the 

Chairman of the Tooele County Commission. Further, the agreement is "approved as to 

form" by both the Tooele County Attorney and the Tooele County Sheriff. Additionally, 

as noted by both the Board and the parties at the June prehearing conference, Tooele 

County is actively providing law enforcement services on the Skull Valley Reservation 

pursuant to the agreement. See Tr. S-13, S-33. Notwithstanding these facts, the State 

now blithely asserts that it "has shown that the cooperative agreement.., is not in force 

and thus Tooele County is not authorized ... to conduct law enforcement activities on the 

Skull Valley Reservation." State's Motion at 3 (emphasis added).  

The Board should not allow the State's collateral attack in this licensing 

proceeding against the authority of the County to conduct law enforcement activities on 

the Skull Valley Reservation. The NRC is not the forum in which to challenge the 

authority of an existing, functioning cooperative law enforcement agreement. Cf.  

Tennessee Valley Authority (Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515, 8
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NRC 702, 715 (1978) ("NRC may not undercut EPA by undertaking its own analyses and 

reaching its own conclusions on water quality issues already decided by EPA"); 

Philadelphia Electric Company (Limerick Generating Station, Units 1 and 2) LBP-82

43A, 15 NRC 1423, 1469 (1982) ("the DRBC's role in determnityg the uses for water in 

the basin... bars [the NRC] from reevaluating the- T t'dC decision to allocate water to 

the Limerick facility .... "). Here, the p '.abs to the cooperative agreement -- including 

the responsible federal agency, the Bureau of Indian Affairs -- clearly believe that the 

County is authorized to conduct law enforcement activities on the Skull Valley 

Reservation, for they are acting on that basis.  

In any event, Tooele County has officially approved the agreement. The Tooele 

County Commission formally approved the cooperative agreement in an open meeting on 

June 3, 1997. See Exhibit 1, Minutes of the Regular Meeting of the Tooele County Board 

of Commissioners held June 3, 1997, Item 1. The minutes reflect that the Commissioners 

discussed the agreement with the County Deputy Sheriff and thereafter unanimously 

voted to approve the agreement. Id. In addition, just within the last month the County 

Commission has agreed to the extension of the current cooperative agreement with the 

Bureau of Indian Affairs and the Skull Valley Band. See Exhibit 2, Minutes of the 

Regular Meeting of the Tooele County Board of Commissioners held June 23, 1998, Item 

9.2 

2 Paragraph 14 of the cooperative agreement provides that it "shall renew automatically.., for one year 
increments until such time as it is terminated ..... " See Cooperative Agreement, Exhibit 1 to the State's
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Moreover, the cuArrent agreement is just the latest in a series of similar cooperative 

agreements beginning in 1991 that have been entered by Tooele County with the Bureau 

of Indian Affairs and the Skull Valley Band. As reflected in Exhibit 1 to the NRC's 

Staff's Response to the State's Motion, Tooele County did enact a formal resolution 

before entering into the initial 1991 agreement. Thus, the County Commission did adopt, 

a formal resolution before it began providing law enforcement services under. -1w series of 

cooperative agreements that have been in place since 1991.  

The Board should not delve into the issue raised by the State's Motion of whether 

the above approvals are sufficient under Utah Code Ann. 11-13-5, which requires 

"[a]doption of appropriate resolutions by the governing bodies of the participating public 

agencies... before any [cooperative] agreement may enter into force." See Exhibit 2 to 

the State's Motion (emphasis added). Those questions are not appropriate for NRC 

consideration or resolution. See Long Island Lighting Company (Shoreham Nuclear 

Power Station, Unit 1), LBP-85-12, 21 NRC 644, 899-900, affirmed, ALAB-818, 22 

NRC 651, reversed on other grounds, CLI-86-13, 22 NRC 22 (1985); Long Island 

Lighting Company (Shoreham Nuclear Power Station, Unit 1), LBP-88-13, 27 NRC 509, 

564-67 (1988).  

Motion. Item 9 of the June 23, 1998 Tooele County Commission Meeting Minutes, entitled "Contract 
Review," states in part that "Contract #97-06-02 -- Cooperative Law Enforcement -- Skull Valley 

Goshutes" will be "reviewed again next year," which reflects that the County Commission has allowed the 

automatic extension of the agreement for another year.
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Thus, the Board should reject the State's motion to reconmider its denial of basis 

(3) of Contention Security-C concerning the alleged lack ofjurisdiction and law 

enforcement authority of Tooele County on the Skull Valley Reservation. It should 

similarly reject the State's request to reconsider the admissibility of Contentions Security

A and Seci.y;t-B admissible. 3 Any other result would have the Commission challenging 

.d.At- authority of another governmental body.  

Respectfully submitted, 

Jay E. Silberg 
Ernest L. Blake, Jr.' 
Paul A. Gaukler 
SHAW, PITTMAN, POTTS & 
TROWBRIDGE 
2300 N Street, N.W.  
Washington, DC 20037 
(202) 663-8000 
Counsel for Private Fuel Storage L.L.C.  

Dated: July 22, 1998 

3 Moreover, the Board should reject the State's request to reconsider the admissibility of Contentions 
Security-A and Security-B even if it were, upon reconsideration, to admit basis (3) of Contention Security
C. The Board has listed multiple grounds for the rejection of those contentions in addition to the State's 
failure to provide adequate legal or factual support for its claim of Tooele County's lack ofjurisdiction and 
law enforcement authority on the Skull Valley Reservation. See LBP-98-13, slip op. at 12-14. See also id.  
at 6, n.2 ("The Board's use of the conjunctive 'and/or' in connection with its rulings ... is intended to 
reflect that a failure relative to any one of the requirements of section 2.714(b) is sufficient grounds for 
dismissal of a contention.")
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION 

Before the Atomic Safety and Licensing Board

In the Matter of

PRIVATE FUEL STORAGE L.L.C.  

(Private Fuel Storage Facility)

) 
) 
) Docket No. 72-22 
) ) ASLBP No. 97-732-02-ISFSI

CERTIFICATE OF SERVICE

I hereby certify that copies of the "Applicant's Response to State of Utah's 

Motion for Reconsideration of Ruling on Physical Security Contentions," dated July 22, 

1998, were served on the persons listed below (unless otherwise noted) by e-mail with 

conforming copies by U.S. mail, first class, postage prepaid, this 22nd day of July 1998.

G. Paul Bollwerk III, Esq., Chairman 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
e-mail: GPB@nrc.gov 

Dr. Peter S. Lam 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
e-mail: PSL@nrc.gov

Dr. Jerry R. Kline 
Administrative Judge 
Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
e-mail: JRK2@nrc.gov 

* Adjudicatory File 

Atomic Safety and Licensing Board Panel 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001
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Catherine L. Marco, Esq.  
Sherwin E. Turk, Esq.  
Robert M. Weisman, Esq.  
Office of the General Counsel 

Mail Stop 0-15 B18 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 
e-mail: pfscase@nrc.gov 

Denise Chancellor, Esq.  
Assistant Attorney General 
Utah Attorney General's Office 
160 East 300 South, 5th Floor 
P.O. Box 140873 
Salt Lake City, Utah 84114-0873 
e-mail: dchancel@state.UT.US 

John Paul Kennedy, Sr., Esq.  
Confederated Tribes of the Goshute 

Reservation and David Pete 
1385 Yale Avenue 
Salt Lake City, Utah 84105 
e-mail: john@kennedys.org 

Clayton J. Parr, Esq.  
Castle Rock, et al.  
Kimball, Parr, Waddoups, Brown & Gee 
185 S. State Street, Suite 1300 
P.O. Box 11019 
Salt Lake City, Utah 84147-0019 
e-mail: karenj@pwlaw.com 

Diane Curran, Esq.  
Harmon, Curran, Spielberg & 
Eisenberg, L.L.P.  
2001 S Street, N.W.  
Washington, DC 20009 
e-mail: DCurran.HCSE@zzapp.org

* Charles J. Haughney 
Acting Director, Spent Fuel Project Office 
Office of Nuclear Material Safety and 

Safeguards 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 

Joro Walker, Esq.  
Land and Water Fund of the Rockies 
165 South Main, Suite 1 
Salt Lake City, UT 84111 
e-mail: j oro61 @inconnect.com 

Richard E. Condit, Esq.  
Land and Water Fund of the Rockies 
2260 Baseline Road, Suite 200 
Boulder, CO 80302 
e-mail: rcondit@lawfumd.org 

Danny Quintana, Esq.  
Skull Valley Band of Goshute Indians 
Danny Quintana & Associates, P.C.  
50 West Broadway, Fourth Floor 
Salt Lake City, Utah 84101 
e-mail: quintana@xmission.com 

Office of the Secretary 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
Attention: Rulemakings and Adjudications 

Staff 
e-mail: SECY@NRC.GOV 
(Original and two copies)
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Martin S. Kaufman, Esq.  
Senior Vice President/General Counsel 
Atlantic Legal Foundation 
205 E. 42nd Street 
New York, NY 10017 
e-mail: mskaufman 1 @earthlink.net

Richard Wilson 
Department of Physics 
Harvard University 
Cambridge, MA 02138 
e-mail: wilson@huhepl.harvard.edu 

1•1l A. Gaukler
* By U.S. mail only

3



EXHIBIT 1



LXHIBIJI 
I

MINTESOF THE REGUTLAR MEETING OF IL 
TOOELE COUNYy 130ARD OF CO&SMugON~ 

BELD JUNE 3,1IM9S 

UThe jChairman Of the DOaW of County Comm jssom , called the nmeetng to ode at3 0 
p~m.TheClek called the raln *Wch shw~ed Conueimoners Tsty! uaa Chaizmarrat 3o MaAztfn Praneut ConmoIjsiom Gary Grll~tl was ~cx== The twoe, place and agenda. of the meet'ng bad beum proided to the TranieriPt Bulletin and to ecwh nmeber Of thu governig body by delivering copie of the notica and agend at least twa days before to echd of them.  

Au. Pmat ~wfe DDU~SW Ahlslyom. Anainesy and Dennis Ewing. Cie&k 

If"LM f A qpt 0 

discussed ihovis w~~teCmmsiam Commlesfn. rc~ -oe to appreove the I997 CooeatiV# LaW Be ,0j AV==me BhWunM Tfau COUM.noy The t brau f 10dium Affairs and the Skull Valley Send of Gosbhuw Indiaam CouoniSsjon".Hmskdr seconded fte motion. All coaycure 

2. orlmRod 
Thompson.  Roads Depaetzouzg, discussed this witih the Commijssion. Hie edced that he bid from Pactfic West bceappiaved since it was thes only bid received Cognmisaicer McAMtMu moved to accept the bid from Pacific Wwt for S11.90 per ton for road mix far Faust Road for a Wotal f5420,Oo.00. Conunlssioeer Hiasake seonded tihe motfion Ajl concurred.  

3 . A C P A N C O F B M 0 & A I MW A L - W A L R od T ho m p son, Roads Depazncraeit discussued this with the Cowormissian. fk asked that the bid from Eciglaxd Contracda,. be approved since it was the low bid. Commnissioger McArgthur Moaved tO approve the bid subsmited by Ong'an Construction (or Excavation of Foust Road for S4.290.Og. Caommissioner Hinisaar recovidad tbatmotion. Al concurred.  
4. ST Ua N 104M IAT Toin Adarrs Chlief Do"u ShM r, f discussed this with the Comnmissin. Commissionaer McArthur nroved to approve tho Staft Brand Inspection Contract with the Depfteuet. of Agzlcultmw & Foo an 4oc County. Cotanduloner ltmeaker Seconded the 'actono. AU concumrd.  

S. R1:s , 

AlAlage discussed Whs with til Caoniininso.Th proposa is to wiatmect items ilt thle DoarK erat k C=OvXlm and to actor imt a cmirgametth JKoftc Warren to provide used cqu*iW. bkeacets grand Stids raiLs 91C. Attorney Alalstom stated that this would be cassidwWe a al. source sitm ft is used equipinemt Cominissloner McArthur moved toFPO apovecostuction of items at tbe Duseret Peak Comnplex and to enw uino a contract with Kofth WarmD to provide used equipent= for the Doomru Peak Comoplex. To waive the bidding Procedure and declare it a sale sourc, projec forthese itaus. Caommssioner~ Hwasaker seconded the motion. All commuzed.  

6. 
Cas stizawe McAfrthur moved to 4anpoinat Amei Ayala to bfalul &ae uneapfrod twain of Katie Wilson and to appoWn Ann Allan to &Mi~ the ensarpired. b= of Kama WrigliL Conlanslomer Hmmukar sococded \tbe modon. All conmarec 

7. .~ I -[fl Comminlsuio Iumsake, nO~vai to donate to the it, & SPur Roeo. SZOOO for the 4th of July Rodeo. C M=*ssnoc McArthur secoded the moion. AVl c~onmaxed
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EXHIBIT 
2

MJNU'FM~ OF THE REGULAR MmETING O'T TOOELE COUNTY BOARD OF COMMSSIONXJ~ts 
HELD JUNE 23,19.98 

The Chairm= of the Board of County Commisgionm called the moetjng to order at 3,00 p-M. Ile Clark ca~lld %&e 10l1 Vwhc ashowed C0o £aom~wM a-ur H~unakey, Chafmai Gary Gvlffllt aed Lois MICAMYtw '-' The dma, lae and agda ofthe m kntjg hadbean provided to the Trauncript Bulletn and Wo cask member of dor Savermaig bowdy by dahvarjg Copes of the notice and agenda at leow two days befor to eam& of than 

Also ineu ware Dogi~as Ahlatrom, Attorny and Lawurl Oocatad Deputy aClrk Dennis Ewing, Cha*, wu , -ad.  

MEYE ComadaoeýMoMiur mo~vd to aprovediemiunmeeothe ?oacl C"A "A1MdenSMeet9 111ld June 16. 1998. Carngmulooar HMngkgt smanded the moidon All eonetuze& 

72 ZA.kWA30 .hntrie Ahlotran Xetkh Depotnwua sated thai the H~eailth D@etonw has memived a nVw osotact trona dir State for NfatmWn Child Reafth Wury Pre-vu - ad WAt tha C00nbact the asked tWAhataulf-time pence be hired to ron this propam. The Healt Deperhoseem would 10W to move Rich Laytom who Is a half fime Perscm Wth the Healt DaqwugMm to a MW ime person Also wM th de fadaim ftffls theY Mcie dWY they 09ul Jib MW m iwMaia. a cler in Weodovw, forn part tiUw stauts to thme quaWtier slats 1 Bth Poildo ame fitdeally funded and Wif" flmd wen ever emr te po~izous woud be cui Comuimoione MoArthu moved to approve doe personnel changS for dhe Heath DePeftment changing Rich Laytion to a full time position and ineresin the cek& in Wendover, Maria, foa, half time stiz to three quarter time statua. CommIssiowe Orui~th sconded the motion. All comoxrud.  
3. ~ YINV fL.L Commmiujo Griffith moved to approe thes Wuasaft issued on June 12, 199M In doe smoan of 5442,3.M56 #912970 thtrough 098313(k ala wauarts bissd on irma 19, 1991 in the aiount of 5103,304M1 - 0923131 tlumougla #91263. CoamnimiclM McArthmur de the motbwn Al cmmwrud:.  

4. M r ZK CMIx Mark Mc~endrick. Parics & Recreation, presented bids f'or the sio ujhlosib **h Dmm Peak Cwompexi The enginAra estiMi for the syasbut was appnoidmetaly $29,000 the low bid came in at 154,000. 0No of thre majo rmasons seem to be the tfrmfin of the Md. The syste needs to be Inutailed in time far the fair whMc is a little oam a a'!t sway, Mark Suggested renling a system for 5700 to got themn zinouaa the far md thus look at piunchasin costs mme cloesly. Caommissiowg OrldIf msoved to appow enati a syua ftr doa Desrem Peak C0044"e for fth fair and to revn ut tmhe bids and look at toe time &mn. to reQ at a law. lime. Cowmhsiono MeAttim seonded the matimn AUl concurred.  

5. X0 M A1WM A E Aftmony Ahistromn 
diwasedtwocoataf wf &a ownisson " O hipita board had recommended be appoved. He stataid doa be had discmsed the contracts partaining to Sue Mondel and Goo ps Varawa wAt 16f. Mo Hardng of Comwdnty Health Systems sand ha MWte that he oudhutsW te 0onftfats If they Purchase the hosptaL Commissioae McArthur moved lo approve the Proaasouaj Service Asreement with &ne Moizie madt Dr. Vargas.  Consmainker GdiMt accoaded lie motion. All concurrd.  

ComW~mnjao Huunker diesaussd the hoapira board. He took thu opport ttity to than those mebrof 0. board who have serd the Coutiy well on the hoepital. board. He appointed new board membes as followa 

Donmn Mc~aokick to replace Ed StLClaj 
Doe Askartund to replac Lynn Wyatt



EXHIBIT 
2

Dr. Jichard Andarsou to replac Virgioia "dIweU Sid Hullb3W to replace rathle CnGffith 
Bob SM"ld to replace Jim Gowa= 

Thuom is still a vacancy of ftw scmatea tbg request of Commurjt Realth SYM*=, (uorny Medbuft~ and Ray coweeaas vees COmm~daw MrAzt move to qpjw~y the appoinfnmu- CommisuiOmer Griffith seconded the 11otion. All coucun4 

public hearing~ T hosew in Samdance watm M*r MCjc"sMg* MU&i Wild. Jeff Scleuoulm and Vi1 Stearm MkW*! CHlua EBnglaumln discusd this zone clung. vWth the 00mM isinfe Ows dune Wasd wiUt a CH aces will allow fir. Nicole stared tOusta CKSiOeMMOi I 1MmeIcja highowa ad alows fiw thoe commnfw fixa f b eu that cater' to &cthe~valq P*Ubli NO Wther COI~u Wee offred by the public.  
Cafmmislawo MCAA4w moved to clos the public hewing~ COn iionk Griffith faconded the modom All oomucura 

IQ C-L CoCWMoe rifh moved to apoje Ordjnm 99-19 - Aenwding the OffldaJ Zolngn "a of Towlie Couzz Recitin Certai hmpua In Lake 1'in From PR-Ii to CIL. Cimibsaione, MoArthg secanded the motion. All coumjm 

this ca be acted tapom a public hbusing rmed to be b"I Cotuani~juer McAiwla moved 10 Wa&l th Ordluma c. vuimms CUUMmuldow n M rf seconded the motion.  all concurred.  

9. CMM M VM A) Coutact#97-06-01 ..CoMy " D lMW~n2 nhxsano furthri mno eed Mfor " Rsedn ) Cactract #97-06402. Cooperative Law gE rcerjwa Skull VallY (3.da*6N.i C) Cantract #P?.O 6 0- Jail Avesant - Toowl. County TGoo. M. Ct D) Contract 097-07-0 - kmltcarlu Cooperation Affeement - Impact Fe.  Collection Seirvices - N~tCD will all be revie"aWed paw yewy.  

10. = 13 MR MGI 
ToleQ~tFar id-Camaimiona~ Grifit presesnt bids macalvd for the fair booim and posba. Tim low bid cmne, finm fl Trwansipt Buletig, Co=Wamlawo Griffft moed to wove Ut. bid Ontm tho 2Danscrlpt BuacLetn 

Commlsiowa Griffith presented bids received for a Main. Iop/tonts Facility. The low bid wa feim Bonadle & sunardlo for 5106=0koa Coomzinuio Grffith foved In awrn m *Ahid to DRtmdja a Bruncole.  Cbm e.a, MeAnbum aomaled the motion. All ==ucie& 

Consmisatim Griffith 1ilnc-sod Indusi the inoumaia top on Sotnh Mountain WWd erocting a toexo for baiter cotrmamicauom during so emergency. He moed to approve the bids foy t69 towr $15,930 (Mdatias tot arnetiwn) and ftr the Commmemijji Equipment Sbalter 524, 1S3 (ph. shipjaWg) The bidsner fran Sb, sL*.apc- ovegl lktr Then will be paid for wfth FI(A fundg. Camisslogw McAzibw seconded tine modma All concurrd 

in QjW=Attoney Ahlgmo hos raceived au favoiee ftrom Economic Deveboma~n f*r S3*Mt2 for lesal fees to daf (they were maid by Czaohsley).  
Eccofoade l0ufulWrrMn Ot thei mut MOuB&& diucus. kt Mab dMe proposal *hA tboy pay the bill W d OMe cwuy O M U W ei mbure Economic Developsuat als to no if this gft
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