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July 22, 1998
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safegg and Licensing Board

In the Matter of

)
)
PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22
)
) ASLBP No. 97-732-02-ISFSI

(Private Fuel Storage Facility)

APPLICANT’S RESPONSE TO STATE OF UTAH’S MOTION FOR
RECONSIDERATION OF RULING ON PHYSICAL SECURITY
CONTENTIONS '

Applicant Private Fuel Storage L.L.C. (“Applicant” or “PFS”) hereby responds to
the “State of Utah’s Motion for Reconsideration of the Board’s Ruling on State of Utah
Physical Security Contentions” (“State’s Motion”), dated July 10, 1998." In its Motion
the State requests the Atomic Safety and Licensing Board (“Board”) to reconsider its
cknial of basis (3) of Contention Security-C, which alleges the “lack of jurisdiction and
law enforcement authority by the LLEA on the Skull Valley Band’s Reservation.”

State’s Motion at 3. The State’s request for reconsideration is based on its claim that
Cooperative Law Enforcement Agreement between Tooele County, the Bureau of Indian

Affairs and the Skull Valley Band of Goshute Indians is invalid because Tooele County

' Because this pleading contains no safeguards information, it is being filed as non-safeguards-protected
pleading.
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did not pass a résolution in accordance with Utah Code Ann. 11-13-5. Id. at 2-3. The
State also requests the Board to find “SecmiﬁyaA and Security-B admissible to the extent
that the Board rejected any and:all of the bases for those two contentions based on the
perceived existasiie of a valid law enforcement agreement . . . .” Id. at 4.

‘The Applicant opposes the State’s request for reconsideration. At the outset, as
observed by the Board in its Memorandum and Order, “nothing on the face of the
cooperative agreement gives . . . cause to question its validity.” LBP-98-13, slip op. at
16, n.9. The agreement is duly signed by each of the named parties, including the
Chairman of the Tooele County Commisﬁon. Further, the agreement is “approved as to
form” by both the Tooele County Attorney and the Tooele County Sheriff. Additionally,
as noted by both the Board and the parties at the June préhearing conference, Tooele
County is actively providing law enforcement services on the Skull Valley Reservation
pursuant to the agreement. See Tr. S-13, S-33. Notwithstanding these fac;ts, the State
now blithely asserts that it “has shown that the cooperative agreement . . . is not in force
and thus Tooele County is not authorized . . . to conduct law enforcement activities on the
Skull Valley Reservation.” State’s Motion at 3 (emphasis added).

The Board should not allow the State’s collateral attack in this licensing
proceeding against the authority of the County to conduct law enforcement activities on *
the Skull Valley Reservation. The NRC is not the forum in which to challenge the
authority of an existing, functioning cooperative law enforcement agreement. Cf.

Tennessee Valley Authority (Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515, 8
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NRC 702, 715 ('1 978) (“NRC may not undercut EPA by undertaking its own analyses and
reaching its own conclusions on water quality issues already decided by EPA”);
Philadelphia Electric Company (Limerick Generating Station, Units 1 and 2) LBP-82-

43A, 15 NRC 1423, 1469 (1982) (“the DRBC’s role in determining the uses for water in

the basin . . . bars [the NRC] from reevaluating the. %%3C decision to allocate water to

the Limerick facility . . . .”). Here, the pmuuies to the cooperative agreement -- including
the responsible federal agency, the Bureau of Indian Affairs -- clearly believe that the
County is authorized to conduct law enforcement activities on the Skull Valley
Reservation, for they are acting on that basis.

In any event, Tooele County has officially approved the agreemént. The Tooele
County Commission formally approved the cooperative agreement in an open meeting on
June 3, 1997. See Exhibit 1, Minutes of the Regular Meeting of the Tooele County Board
of Commissioners held June 3, 1997, Item 1. The minutes reflect that the Commissioners
discussed the agreement with the County Deputy Sheriff and thereafter unanimously
voted to approve the agreement. Id. In addition, just w1thm the last month the County
Commission has agreed to the exter;sion of the current cooperative agreement with the
Bureah of Indian Affairs and the Skull Valley Band. See Exhibit 2, Minutes of the

Regular Meeting of the Tooele County Board of Commissioners held June 23, 1998, Item

92

2 Paragraph 14 of the cooperative agreement provides that it “shall renew automatically . . . for one year
increments until such time as it is terminated . . . .” See Cooperative Agreement, Exhibit 1 to the State’s
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Moreovér, the current agreement is just the latest in a series of similar cooperative
agreements beginning in 1991 that have been entered by Tooele County with the Bureau
of Indian Affairs and the Skull Valley Band. As reflected in Exhibit 1 to the NRC’s
Staff’s Response to the State’s Motion, Tooele County did enact a formal resolution
before entering into the initial 1991 agreement. Thus, the County Commission did adopt.
a formal resolution before it began providing law enforcement services under. i series of
cooperative agreements that have been in place since 1991.

The Board should not delve into the issue raised by the State’s Motion of whether
the above approvals are sufficient under Utah Code Ann. 11-13-5, whic!l requires
“[a]doption of appropriate resolutions by the governing bodies of the participating public
agencieé . .. before any [cooperative] agreement may enter into force.” See Exhibit 2 to
the State’s Motion (emphasis added). Those questions are not appropriate for NRC
consideration or resolution. See Long Island Lighting Company ('Shoreham Nuclear
Power Station, Unit 1), LBP-85-12, 21 NRC 644, 899-900, affirmed, ALAB-818, 22
NRC 651, reversed on other grounds, CLI-86-13, 22 NRC 22 (1985); Long Island

Lighting Company (Shoreham Nuclear Power Station, Unit 1), LBP-88-13, 27 NRC 509,

564-67 (1988).

Motion. Item 9 of the June 23, 1998 Tooele County Commission Meeting Minutes, entitled “Contract
Review,” states in part that “Contract #97-06-02 -- Cooperative Law Enforcement -- Skull Valley
Goshutes” will be “reviewed again next year,” which reflects that the County Commission has allowed the

automatic extension of the agreement for another year.
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Thus, the Board should reject the State’s motion to reconsider its denial of basis
(3) of Contention Security-C concerning the alleged lack of jurisdiction and law
enforcement authority of Tooele County on the Skull Valley Reservation. It should
similarly reject the State’s request to reconsider the admissibility of Contentions Security-

A and Secnrity-B admissible.’ Any other result would have the Commission challenging

thye authority of another governmental body.

Respectfully submitted,

SR

Jay E. Silberg

Emest L. Blake, Jr. -

Paul A. Gaukler

SHAW, PITTMAN, POTTS &
TROWBRIDGE

2300 N Street, N.W.

Washington, DC 20037

(202) 663-8000

Counsel for Private Fuel Storage L.L.C.

Dated: July 22, 1998

* Moreover, the Board should reject the State’s request to reconsider the admissibility of Contentions
Security-A and Security-B even if it were, upon reconsideration, to admit basis (3) of Contention Security-
C. The Board has listed multiple grounds for the rejection of those contentions in addition to the State’s
failure to provide adequate legal or factual support for its claim of Tooele County’s lack of jurisdiction and
law enforcement authority on the Skull Valley Reservation. See LBP-98-13, slip op. at 12-14. See also id.
at 6, n.2 (“The Board’s use of the conjunctive ‘and/or’ in connection with its rulings . . . is intended to
reflect that a failure relative to any one of the requirements of section 2.714(b) is sufficient grounds for

dismissal of a contention.”)
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

PRIVATE FUEL STORAGE L.L.C.

(Private Fuel Storage Facility)

)

) :

) Docket No. 72-22

)

) ASLBP No. 97-732-02-ISFSI

CERTIFICATE OF SERVICE |

I hereby certify that copies of the “Applicant’s Response to State of Utah’s

Motion for Reconsideration of Ruling on Physical Security Contentions,” dated July 22,

1998, were served on the persons listed below (unless otherwise noted) by e-mail with

conforming copies by U.S. mail, first class, postage prepaid, this 22nd day of July 1998.

G. Paul Bollwerk III, Esq., Chairman
Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: GPB@nrc.gov:

Dr. Peter S. Lam

Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: PSL@nrc.gov

Dr. Jerry R. Kline

Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: JRK2@nrc.gov

* Adjudicatory File
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
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Catherine L. Marco, Esq.
Sherwin E. Turk, Esq.
Robert M. Weisman, Esq.
Office of the General Counsel
Mail Stop O-15 B18
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: pfscase@nrc.gov

Denise Chancellor, Esq.
Assistant Attorney General

Utah Attorney General’s Office
160 East 300 South, 5" Floor
P.O. Box 140873

Salt Lake City, Utah 84114-0873
e-mail: dchancel@state.UT.US

John Paul Kennedy, Sr., Esq.

Confederated Tribes of the Goshute
Reservation and David Pete

1385 Yale Avenue

Salt Lake City, Utah 84105

e-mail: john@kennedys.org

Clayton J. Parr, Esq.

Castle Rock, et al.

Kimball, Parr, Waddoups, Brown & Gee
185 S. State Street, Suite 1300

P.O.Box 11019

Salt Lake City, Utah 84147-0019
e-mail: karenj@pwlaw.com

Diane Curran, Esq.

Harmon, Curran, Spielberg &
Eisenberg, L.L.P.

2001 S Street, N.W.

Washington, DC 20009

e-mail: DCurran. HCSE@zzapp.org

* Charles J. Haughney
Acting Director, Spent Fuel Project Office
Office of Nuclear Material Safety and
Safeguards
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Joro Walker, Esq.

Land and Water Fund of the Rockies
165 South Main, Suite 1

Salt Lake City, UT 84111

e-mail: joro61@inconnect.com

Richard E. Condit, Esq.

Land and Water Fund of the Rockies
2260 Baseline Road, Suite 200
Boulder, CO 80302

e-mail: rcondit@lawfund.org

Danny Quintana, Esq.

Skull Valley Band of Goshute Indians
Danny Quintana & Associates, P.C.
50 West Broadway, Fourth Floor

Salt Lake City, Utah 84101

e-mail: quintana@xmission.com

Office of the Secretary

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

Attention: Rulemakings and Adjudications
Staff

e-mail: SECY@NRC.GOV
(Original and two copies)
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Martin S. Kaufman, Esq.

Senior Vice President/General Counsel
Atlantic Legal Foundation

205 E. 42nd Street

New York, NY 10017

e-mail: mskaufmanl@earthlink.net

* By U.S. mail only

Richard Wilson

Department of Physics

Harvard University

Cambridge, MA 02138

e-mail: wilson@huhepl.harvard.edu

Paul A. Gaukler
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concurred.

6. WMMW Commissianer McArting moved -
wWAMAmmmﬁllmnmdemqu-deumdeAnn
Aﬂmhmﬁn&cwmﬁxm\miﬂt Commissioner Hunsaker seconded

_ \thomodm All concurred,
Ny .

. msmMmu_cmmummW:onm
Bh&Sp\anduaooofwthzﬂhoﬂnlandeo. Commissioner MeArthur seconded
the motion. Al concurred.
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EXHIBIT 2

st

MINUTES OF THE REGULAR MEETING OF THE
TOOELE COUNTY BOARD OF COMMISSIONERS
HELD JUNE 23, 1998

Also were and Laure] i Clerk.
) E'mmwgmm Gourdin, Depaty

1. MINUTES WMMmmemﬂnmhmof&eToode
Comrmission riesting held June 15, 1993, Cmuﬁﬁomﬂmmdhm

2 - EERSONNEL ACTIONS, mmmwwmmmm

wmmammmmsmﬁtum Child Health Injury
Pmumumﬁq“&nlwﬁ&mmhﬁnAhmdﬁn
program, MMWMMwmmmmulhﬂﬁm
mﬁ&hManﬁu&gm Also with the federal finds

eut the potitions would be cut, CamninimMeArﬂmrmovedmlppmvadnmoml
Mhhﬂd&%g%ﬂchhﬂmbaﬁ:ﬂﬁmpmﬂimmd
heeﬁng&cMth&m.Mﬁ&ﬁmthMthumMe
suatus. Commissicner Griffith seconded the metion. All concurred.

3. INYOICES. Commisdcmﬁﬂﬁmmavedbmeﬂ:mmiuuodoqulz,

xmind-emmafmwass-nummmnmso; also wazrants issuod on
Juns 19, 1998 in the xmount of $803,304.26 - ¥o2313} through #983262. Commissioner

MecAsthur seconded ths motion. All concuryred.

4, MMM:&M:&RMAWN&

DESERET PEAK COMPLEX.
faﬂnmmhhMMWu. The enginesr’s estimate for the

Gﬁﬂhwv-dbwmamﬁmhbmu?nkcm&rﬂuﬁitmd
bmvdwﬁnﬁdsmdlooknbﬁu&mbn&dnamm Commissioner
MeAnthur seconded the motion. All concurred,

Comtﬂdonuﬂumke:dimndduhwpiu!boad. He took this apportunity to thank
mmofhbmmmmﬂuwmtyMUu&uhwm He
. 3ppointed new board members as follows:

DmeMmmphuEdSt.Ch&
D-:A:hdmdhupheel.mWym
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Dr. Richard Anderson to replace Virginia Caldwelj
§id Hullinger to replace Kathleen Griffith
Bob Shieids to replace Jim Gowags

cwmwwiummmmm&haﬁm Commissioner Griffith
sxonded the motion, All concurred.

mmawumuwr
bocks and pogters, mmwmmmmwm. Commissioner
&iﬁ&whmhﬂdﬁmbMBuﬂeﬂn.

cmm%mamuumemmwpmmmmm
mamwmwmmw. He meved to spprove
the bids for the mSIS.BIO(wmnucmim)aadfwthCammnﬁwim

Alm:ymmhlnedvdmhvﬁaﬂnm&mm

Ecanemig Developrosnt,
hﬂm&rlqdfusbd. wure sued by 3.
_ Development (they Crossley
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