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On Friday, May 26, 2000, the Atomic Safety and Licensing Board for this spent-fuel-pool

reracking proceeding convened a telephone conference for the purpose of resolving discovery

disputes between the parties. The conference was transcribed (Tr. 225-307).1 Participating, in

addition to the three Administrative Judges comprising the Licensing Board, were David A.

Repka, Esq., for Northeast Nuclear Energy Co. (Licensee); Nancy Burton, Esq., for Connecticut

Coalition Against Millstone (CCAM) and Long Island Coalition Against Millstone

(CAM)(Intervenors); and Ann Hodgdon, Esq., for the NRC Staff. This Memorandum and Order

memorializes the rulings made during the conference.

1. The first matter considered was the NRC Staff’s May 3, 2000 motion to compel the

Intervenors to respond to the Staff’s first set of interrogatories and requests for production of

documents, dated March 24, 2000. CCAM/CAM had earlier suggested that it was responding

to these discovery requests and, during the present conference call, reiterated that it would do
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so (Tr. 227). The Licensing Board directed that CCAM/CAM respond to the Staff’s requests by

close-of-business Tuesday, May 30, 2000 (Tr. 228-229). (The Licensing Board further directed

that discovery responses generally, including this one, be provided by e-mail or telefax, to the

extent feasible, together with the filing of paper responses, as required by the Rules of Practice

(Tr. 228).)

2. The next matter considered was the Licensee’s Motion for Protective Order

Regarding Untimely Discovery Request, dated May 22, 2000. The motion sought a protective

order with respect to the CCAM/CAM Third Set of Interrogatories and Request for Production,

directed to the Licensee and served (by telefax) on May 18, 2000 and (by mail) on May 19,

2000. The motion would have barred all the requested discovery because answers would not

have been due (under normal Commission rules, including the prescribed time (5 days) for

mailing the discovery requests) until beyond May 30, 2000, the end of the prescribed discovery

period in this 10 C.F.R. Part 2, Subpart K proceeding. Alternatively, the motion would have

barred certain of the discovery requests as overly broad and burdensome.

In their response filed (by telefax as well as first-class mail) on May 24, 2000,

CCAM/CAM conceded the technical untimeliness of their discovery request. They explained,

however, that the request was occasioned in part by evasive or incomplete information provided

by the Licensee or its representatives in discovery (particularly during depositions that took

place on May 11-12, 2000). During the conference, the Intervenors reiterated this response

(Tr. 230-231, 232-233, 282). The Licensee disagreed, stating that the deposition responses did

not constitute “new information” but rather only at most a “misdirection” that, at best, would

support only one of the interrogatories (Tr. 232). Further, the Licensee asserted that, in setting

the time for depositions, the intervenors should have anticipated that the depositions might give

rise to further discovery requests and thus should have taken the depositions earlier in the

discovery period (Tr. 231).



-3-

a. The Licensing Board at the outset rejected the reason assigned by the Licensee for

granting the protective order in its entirety. The Board noted that the Licensee was in fact

served by telefax, so that the normal 5-day period for first-class mail need not be applied in

terms of measuring when the Licensee in fact received notice of the requested discovery.

Beyond that, the Board agrees that the assertedly misleading information cited by the

Intervenors (relating to Contention 4) provides good cause for further discovery (on that

contention) extending beyond the prescribed discovery period, particularly where, as here, there

will be no delay in the dates established for the filing of written summaries (June 30, 2000) or

for oral argument (July 19-20, 2000). Cf. Commonwealth Edison Co. (Zion Station, Units 1 and

2), ALAB-196, 7 AEC 457, 466-68 (1974). Finally, some of the requested discovery was based

on information appearing in the Licensee’s letter of May 5, 2000 to the NRC Staff (provided by

the Licensee to parties and the Board by letter dated May 8, 2000) and thus is not unduly late,

again given the lack of any delay in the dates for written summaries and oral argument.

b. As for the Licensee’s alternative claim that the requested discovery is overly broad

and burdensome, we agree in part with this assertion, in particular taking into account both the

delayed filing of the requests and when particular requests could have been filed. Thus, during

the conference, we granted in part the protective order. We treat each discovery request in

turn.

(1) Interrogatory A1 (Industry Experience). As its source, this interrogatory references

the Licensee’s response, dated May 5, 2000, to the Staff’s March 14, 2000 Request for

Additional Information (RAI). It seeks details of an industry Operating Experiences program

that was mentioned in the response, including the scope of its database on events relevant to

criticality in spent fuel pools, and descriptions of all events (broadly defined) in the database. In

addition, CCAM/CAM indicated that it was seeking information as to how a list of events and

documents (relevant to Contention 4) provided by the Licensee was compiled and claimed that
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2Because of the quantity and diversity of materials to be made available at the
plant by June 2, 2000, the Board permitted the Licensee to produce such documentary
materials over a time period to which the parties might agree, with easy-to-produce
materials such as FSAR materials to be provided by June 2, 2000 (Tr. 298-299).

the person named by the Licensee as responsible for compiling the list indicated, on deposition,

that he was not knowledgeable as to its details (Tr. 233).

In seeking protection against this interrogatory, the Licensee emphasized the timing of

the request, its extreme broadness, and the peripheral relationship to its RAI response. It

acknowledged that it had referred to the OE program but only as “additional information” and

not as its basic source of information for its responses (Tr. 251-253). It also indicated that the

person deposed was responsible for creating the list in question and that it was created under

his supervision (Tr. 232).

The Licensing Board permitted the discovery request in Interrogatory A(1), but limited to

the experience with Millstone Unit 3, since its last refueling or restart, whichever is earlier. This

request would permit access to fuel handling logs and operator logs covering that same time

period. In addition, the Licensee indicated that it has computerized records extending back to

1994-95 through its Action Item Trending and Tracking System (AITTS) and that it has

searched this system using broad terms. The Board provided that the system be searched

using various key words provided by the Intervenors, to determine if other events not previously

identified to the Intervenors were pertinent (Tr. 257, 259). The Board provided that responses

to this interrogatory, including examination of relevant documents at the plant site and search of

the AITTS system using intervenors’ key words, be provided by Friday, June 2, 2000 (Tr. 260-

261).2

(2) Interrogatory A2 (Boron Dilution). This interrogatory includes 9 separate questions

or requests, bearing on Contention 5. It stated that the Intervenors were seeking to identify and
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characterize scenarios in which the concentration of soluble boron in the spent fuel pool is

reduced through dilution.

The Licensing Board required answers to question A2 (1), concerning boron dilution

analyses, and question A2 (2), concerning actions taken to reduce the potential for boron

dilution. The Licensee had noted that a dilution analysis had been performed in 1997 and could

be made available. That analysis apparently included actions taken to avoid boron dilution (Tr.

265). The Board required that this analysis, together with any others that might have been

carried out for Millstone-3 since the last refueling or restart, be provided. The Board also

required answers to questions A2 (8) (volumes of pool water, cask pit, transfer canal and

reactor refueling cavity) and A2 (9) (current rainwater flow paths, particularly to the extent they

may differ from those analyzed in the 1997 analysis).

The Board reasoned that a response to question A2 (3), concerning piping or systems

that could remove water from the SFP, would be reflected by an up-to-date FSAR (to which the

Intervenors were to be afforded access at the Plant (Tr. 266-267)) and so did not require a

response to this interrogatory. The Board assumed that the Intervenors’ experts could

determine answers to questions A2 (4),(5),(6), and (7), assuming access to data made or to be

made available to CCAM/CAM, and thus granted the protective order for those interrogatories.

(3). Interrogatory A3 (Design Codes) . This interrogatory asks whether design code

ANSI N210-1976 or the more recent ANSI/ANS-57.2-1983 was being used. The Board noted

that the response would entail only one word or number and required that it be answered (Tr.

268).

(4). Interrogatory A4 (Calculations of k-eff). This interrogatory sought k-effective

calculations by the Licensee for various specified scenarios. The Licensee objected to this

interrogatory on the ground that a party is not required to perform new analyses to respond to a

discovery request (Tr. 269). The Licensee indicated that it would include various
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k-effective scenarios in its written testimony but that it did not believe it should reveal its

calculations, currently included in draft testimony, prior to submission of its final testimony (Tr.

270).

The Licensee indicated that it would not be burdensome for it to provide k-effective

calculations for various scenarios once they had been completed (Tr. 272). The Board

indicated that, when completed, the results should be furnished to the Intervenors as they

become available (Tr. 272).

(5). Interrogatory A5 (Pages from the FSAR). This interrogatory sought specific pages

and tables from the current FSAR. Because the current FSAR is to be made available to the

Intervenors at the plant site, this interrogatory has in effect become moot, obviating any reason

for granting a protective order. Copies of pages of the FSAR are to be made available to

Intervenors at a reasonable cost (Tr. 273).

(6). Interrogatory A6 (Control Room Operator Logs).
(7). Interrogatory A7 (Reactor Engineering Refueling Outage and Fuel Handling

Logs).

These two requests are covered by our ruling on Interrogatory A1, supra. In effect, we

are granting these requests only with respect to Millstone-3 and only back to the last refueling

outage or restart, whichever is earlier. Further, to the extent these logs are in paper form and

available for perusal (prior to their incorporation into microfiche), they are to be made available

to Intervenors, for examination at the plant (Tr. 285, 290).

(8). Interrogatory A8 (Contention 4).

This interrogatory consists of 9 separate questions, relating to such matters as

procedures for fuel movements, testing and maintenance procedures, audit reports of fuel-

handling practices, non-conformance reports, inspection findings, closeouts of such reports and

findings, and training for persons involved in fuel handling. The Board provided that
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Interrogatory A8, questions 1-5 and 9 be answered through inspection of documents at the

plant, and that A8, question 8 (seeking calculations, evaluations and assessments regarding

fuel handling accidents “in the spent fuel pool or in the reactor at Millstone 3") be answered only

with respect to spent-fuel-pool accidents. With respect to A8, question 3, to the extent based

on INPO reports, the information will be subject to a non-disclosure agreement (Tr. 292). The

Board granted a protective order with respect to A8, questions 6 and 7 (Tr. 293).

(9). Interrogatory A9 (Contention 5).

This interrogatory consists of 8 separate questions, relating to such matters as current

procedures to control boron concentration and to test and maintain equipment used to control

boron concentration in the Millstone 3 spent fuel pool, audit reports, non-conformance reports,

inspection findings, and follow-up, closeout or resolution of such reports or findings, and

training provided for performing/supervising boron monitoring/testing. During the conference

call, the Board ruled (1) that Interrogatory A9, questions 1-5 be answered (limited to the period

of the last refueling or restart, whichever is earlier); (2) that the protective order be granted for

Interrogatory A9, question 6 (“documented evaluations and assessments performed by or on

behalf of MP3 of nuclear industry events involving spent fuel pool water boron dilution

events”)(Tr. 291, 293); (3) that because information responsive to Interrogatory A9, question 7

(“design basis documents”) and question 8 (training) appears in the FSAR, which is being made

available to the Intervenors, these questions need not be separately answered (Tr. 293); and

(4) with respect to Interrogatory A9, question 3, to the extent based on INPO reports, the

information will be subject to a non-disclosure agreement (Tr. 292).

(10). Interrogatory A10 (Errors in Fuel Handling). The Board determined to allow this

interrogatory and deny the requested protective order (Tr. 293).

(11). Interrogatory (second) A9 (should be A11)(Full Core Offload). The Board

determined to permit this discovery and to deny the requested protective order (Tr. 293).



-8-

3. The final matter considered was the NRC Staff’s Motion for Protective Order

Concerning Untimely Discovery Request, dated May 25, 2000. The motion had been telefaxed

to the intervenors, who had not, at the time of the call, had an opportunity to respond. The

motion was based almost entirely on the circumstance that the intervenors’ discovery could not

be answered during the discovery period prescribed for this proceeding. The Staff added,

during the call, that much of the information sought was repetitious of responses provided to

earlier discovery requests (Tr. 301-302). In response, CCAM/CAM claimed that many Staff

answers to their discovery requests were ambiguous or non-responsive (Tr. 303).

The Licensing Board found that responses to the discovery requests would not be

burdensome, and accordingly it denied the Staff’s request for a protective order. The Board

directed the Staff to file responses by June 2, 2000.

* * *

With respect to some of our rulings, we wish to point out that, in limiting certain of these

discovery requests, we have taken into account both the time when the discovery was sought,

the difficulties in retrieving the information sought, the relatively limited discovery period

available in a 10 C.F.R. Part 2, Subpart K proceeding, and the potential value of the sought

discovery to the cases of those seeking discovery. Contrary to the apparent desire of the NRC

Staff (see Tr. 241) or the apprehension expressed by the Intervenors (see Tr. 239-240, 262),

none of our rulings was intended to limit or alter the scope of any of the contentions that we

previously admitted.

For the reasons stated, it is, this 8th day of June, 2000

ORDERED:

1. The NRC Staff’s May 3, 2000 Motion to Compel is hereby granted. CCAM/CAM is

directed to respond to the Staff’s motion by close-of-business Tuesday, May 30, 2000. [The

Board notes its receipt of a copy of the CCAM/CAM response, dated May 30, 2000.]
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2. The Licensee’s Motion for Protective Order Regarding Untimely Discovery Request,

dated May 22, 2000, is hereby granted in part and denied in part, as reflected in the above

discussion.

3. The NRC Staff’s Motion for Protective Order Concerning Untimely Discovery

Request, dated May 25, 2000, is hereby denied. The Staff shall respond to CCAM/CAM’s

[Second] Set of Interrogatories and Request for Production Directed to Nuclear Regulatory

Commission Staff by June 2, 2000. [The Licensing Board notes its receipt of a copy of the

Staff’s response, dated June 2, 2000.]

For the Atomic Safety and
Licensing Board

/RA/

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
June 8, 2000
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