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1 RO CE ED I NG S 

2 [10:30 a.m] 

3 JUDGE BECHHOEFER: Good morning, ladies and 

4 gentlemen. This is charles Bechhoefer. With me are the 

5 other Board members, Charles Kelber and Richard Cole.  

6 We called this telephone conference to decide some 

7 discovery matters, to consider the term broadly. We have 

8 several motions before us. There is a staff motion to 

9 compel that we haven't acted upon yet. There are two 

10 motions for protective orders against some more recent 

11 discovery, one from the licensee and one from the staff. We 

12 have gotten response to just one of the protective order 

13 motions. The other was filed. So a response, at least 

14 until now, couldn't' be given.  

15 Let's start more or less chronologically, and that 

16 means the staff motion to compel, which was filed May 3. 1 

17 had understood that the intervenors were going to either 

18 respond to that or comply with the request. As of now, I 

19 gather nothing has happened. So I would inquire what the 

20 status of that is.  

21 Ms. Burton.  

22 MS. BURTON: Yes, we do intend to respond fully.  

23 I apologize that we have not yet done so, but some of the 

24 cause for delay has been the pending discovery and the need 

25 to locate the appropriate documents, but they will be 
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1 provided by the end of disclosure on the 30th.  

2 JUDGE BECHHOEFER: Okay. By the way, because of 

3 the lateness and the time period, we would like you to the 

4 extent you can either e-mail or fax responses.  

5 MS. BURTON: Certainly.  

6 JUDGE BECHHOEFER: So we won't have to figure in 

7 mailing times and all that kind of thing. To the extent 

8 this can be done, we would appreciate that.  

-9 MS. HODGDON: Excuse me, Judge Bechhoefer. I 

10 didn't understand "okay." Am I correct in thinking that the 

11 Board has compelled the intervenors to respond to our 

12 discovery? 

13 JUDGE BECHHOEFER: That's correct 

14 MS. HODGDON: Which is long since overdue? 

15 JUDGE BECHHOEFER: That's correct.  

16 MS. HODGDON: So that "okay" constitutes an order? 

17 Our motion has been granted; is that correct? 

18 JUDGE BECHHOEFER: That's correct.  

19 MS. HODGDON: Thank you.  

20 JUDGE BECHHOEFER: We'll put the date on it, by 

21 May 30th, and we have directed responses -- I haven't looked 

22 over the details -- to the extent they can be e-mailed or 

23 faxed by that day. I guess the Commission rules require 

24 paper copies to still be filed, but for this purpose, to 

25 save time let's use e-mail or fax.  
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1 MS. HODGDON: Judge Bechhoefer, the request was 

2 very simple. It is all documents. It was for the 

3 information on which the intervenors relied for the basis of 

4 their Contention 4, which they characterized as leakage. We 

5 couldn't find that document. Therefore we do need it.  

6 The other request was for documents that would 

7 support their expert theories, you might call them. I don't 

8 have it on me right now. I can find it. But in any event, 

9 the documents on which their experts would rely. All of 

10 those are documents. The answer to that was we would see it 

i1 in the brief, and we didn't think that was a responsive 

12 answer. Those are the two things that are involved in that 

13 motion to compel. That would have to be faxed on the 30th, 

14 if that is the last date.  

15 JUDGE BECHHOEFER: Or before.  

16 MS. HODGDON: Of course before. They were relied 

17 on in December, and therefore it is rather tardy, but it 

18 can't be done today, because that document was never 

19 identified. It still hasn't been even though it was the 

20 basis for Contention 4.  

21 JUDGE BECHHOEFER: Okay. Those documents should 

22 be supplied by no later than the 30th.  

23 MS. HODGDON: You said e-mail. With regard to 

24 documents, that would be facsimile? 

25 JUDGE BECHHOEFER: Pardon? 
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1 MS. HODGDON: We receive them by the 30th; is that 

2 correct? 

3 JUDGE BECHHOEFER: Yes, that's correct.  

4 MS. HODGDON: Thank you.  

5 JUDGE BECHHOEFER: I'm going to go into mute for 

6 one minute.  

7 [Discussion off the record.] 

8 JUDGE BECHHOEFER: We are back on.  

9 The next one we have is the licensee's motion for 

i0 protective order dated May 22. From the explanation we have 

11 received at least in part, some of the requests are based on 

12 newly developed evidence or depositions. We understand the 

13 timing of depositions was agreed to by all parties. To the 

14 extent that the new interrogatories were based on newly 

15 developed information, I'm not sure we shouldn't require 

16 that they be answered. We've gone over each one and we have 

17 some ideas of what should or shouldn't be answered.  

18 Ms. Burton, I just wanted to confirm that many of 

19 your last series of interrogatories were based on 

20 information that was new to you.  

21 MS. BURTON: That is certainly correct with 

22 respect to a number of them very specifically. Also, there 

23 were issues that did arise during the depositions that 

24 indicated to us that there was other information that was 

25 needed. Some of it did not seem to be forthcoming, and that 
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1 really is what prompted this third set.  

2 MR. REPKA: Judge Bechhoefer, I would like to 

3 respond to that. I think at the threshold you make two 

4 points. One, you make the point that the deposition time 

5 was entirely at the discretion of the parties, and that was 

6 agreed to. So to the extent that there was a potential that 

7 new information was going to be developed during the 

8 deposition, I think that is something that had to go into 

9 the equation in terms of the document requests. I think the 

10 deposition opportunity is a tremendous discovery opportunity 

11 in and of itself, and to say that because I had a 

12 deposition, now I need a further document request, is just 

13 simply too much.  

14 Second, with respect to the idea that some of this 

15 is new information that came out of the deposition, I 

16 disagree with that 100 percent. In the intervenors' 

17 objection to our motion for protective order they really 

18 identified only one factor. First and foremost, they 

19 concede the untimeliness of their discovery request, and I 

20 think that concession makes this a very simple motion to 

21 rule upon. It is untimely and should be ruled upon that 

22 way. I think the Commission's guidance is very important in 

23 that regard.  

24 More important, the only factor brought up is this 

25 suggestion regarding the deposition Michael Jensen, and it 
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1 does not say in the objection that Mr. Jensen revealed new 

2 information that would require all of these various searches 

3 and document reviews. All it says is that Mr. Jensen 

4 testified that he did not compile the list of events and 

5 documents previously reported. That is not new information.  

6 At most, that is misdirection. At most, it would support 

7 the single interrogatory asking who did compile the 

8 information.  

9 Beyond that, there is nothing in his testimony.  

10 All he said in his deposition, and I think it can be fairly 

11 characterized, was that it was performed under his 

12 supervision and he was responsible. People who worked for 

13 him, working with others, did the computer searches and did 

14 the document reviews under his reviews. That is not a basis 

15 for new discovery. That theory is completely ridiculous.  

16 Beyond that, there is nothing in this objection to 

17 our motion that would suggest that the lists of events that 

18 we provided were not sufficiently inclusive.  

19 MS. BURTON: Are you finished, Mr. Repka? 

20 MR. REPKA: Yes, I am, for now.  

21 MS. BURTON: May I respond, Judge Bechhoefer? 

22 JUDGE BECHHOEFER: Yes. I was going to ask you.  

23 MS. BURTON: We are at some disability. We don't 

24 have the transcript of Mr. Jensen's deposition, but I must 

25 say that we felt compelled to notice his deposition because 
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1 of his sworn statement as to his participation in the 

2 responses to the first set of interrogatories, and most 

3 particularly, I think it is F-i, and I must say we were 

4 therefore quite surprised when he testified that he had not 

5 himself compiled this list and could not even identify for 

6 us the names of the individuals. He identified one 

7 individual, but he said there was at least one other 

8 individual, and he could not provide that name to us at the 

9 deposition.  

10 I notice in conjunction with this that we have 

11 also requested similar information from the NRC staff. Of 

12 course that is a different issue. Our request to the NRC 

13 has met with a complete stonewalling.  

14 I must say that with respect to this issue of the 

15 fuel mishandling incidents, they are obviously critical to 

16 Contention Number 4, and they led us to believe that we 

S17 really had recourse to the first level of information, which 

18 would be through the logs maintained by the fuel handlers 

19 and the operators in order to truly determine the complete 

20 extent of fuel mishandling incidents at the Millstone 

21 Station. We are entitled to that information, and I think 

22 it was not completely forthcoming, and therefore I think 

23 that in a fair consideration of our need for this 

24 information that we should have an opportunity to review 

25 those logs among other things that we are requesting in this 
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1 discovery.  

2 Also, on the issue of timeliness, while conceding 

3 untimeliness, that certainly is addressed only to the 

4 scheduling deadline, but I think that this body does have 

5 authority to be a little bit flexible on that.  

6 We have a timeliness issue with respect to our 

7 first request, and I expect we will be going through these 

8 sequentially, but our request identified as A-l, industry 

9 experience, has specific reference to information that only 

10 came out late in these proceedings, namely, the May 5, 2000, 

11 attachment that concerns our request for the operating 

12 experience program. This was information that was generated 

13 subsequent to the scheduling order, and in fact the 

14 information only came out during the course of the discovery 

15 depositions. That was the first time we became aware of 

16 this RAI matter. So I think on that point certainly we 

17 would be entitled to further discovery as we have requested 

18 it. Thank you.  

19 MR. REPKA: May I respond? 

20 JUDGE BECHHOEFER: Yes.  

21 MR. REPKA: I don't know if the Board's 

22 expectation is to go through each and every one of these.  

23 JUDGE BECHHOEFER: It was.  

24 MR. REPKA: At the threshold, though, I think the 

25 assumption that there is something out there that hasn't 
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1 been provided that is of materiality, there is no basis for 

2 that, number one.  

3 Number two, I don't think that either the Board or 

4 Ms. Burton have any concept of what it is they are asking 

5 for. What was done to respond to the previous requests for 

6 boron events and fuel handling and managing and tracking was 

7 to go through all the existing computer databases, which 

8 included all reports to the NRC, internal corrective action 

9 reports, and do searches on very broad terms to identify all 

10 such events that enter into those systems. The list that 

11 was provided of "fuel handling errors" was generated from 

12 the hits on that list.  

13 To go back to operating logs, reactor refueling 

14 logs and those original source documents, to trace 

15 day-by-day real time records of things that didn't enter 

16 into the computer database is just a monumental undertaking 

17 and one that at this stage of the proceeding is (a) untimely 

18 and (b) just completely and totally unjustified by the 

19 nature of the issues.  

20 MS. BURTON: May I respond? 

21 JUDGE BECHHOEFER: Yes.  

22 MS. BURTON: We wouldn't need to make this request 

23 if we were confident that there had been a complete, full 

24 disclosure. As I say, the transcript will establish that 

25 Mr. Jensen conceded that (a) there might not have been a 
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1 complete disclosure, (b) he was not aware of the criteria 

2 which were used by those who did compile the list, and (c) 

3 we are certainly willing to expend the effort that would be 

4 involved in looking at the original source documents, and we 

5 would propose to do that simply by going to the plant, not 

6 asking that the logs be copied at all; simply that we would 

7 have an individual available to go through the logs and in 

8 that way undertake our own unfiltered search.  

9 Many of these events that appear in response to 

10 the interrogatory are noted as unreported events, but it was 

11 not determined at the deposition what the standards were for 

12 reporting, and it seems that there is a compelling need to 

13 go back to the original sources.  

14 MS. HODGDON: Excuse me, Judge Bechhoefer. May I 

15 speak? 

16 JUDGE BECHHOEFER: Yes.  

17 MS. HODGDON: With regard to the reporting 

18 requirements, the LER makes quite clear what is reportable 

19 and what is not. I believe the witness said that he was 

20 generally aware of that. I don't have a transcript either.  

21 It hasn't been available as of now. For Mrs. Burton to say 

22 that she doesn't know what reporting requirements are is 

23 just ridiculous. She should know that. That's her case.  

24 She's trying to make her case now very tardy, and she has 

25 already said today that she was unable to respond to the 
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1 staff's discovery request because she was busy with the 

2 discovery, apparently busy preparing these further requests 

3 to the licensee, the second round requests, which came too 

4 late to meet the Board's schedule for requests to be 

5 answered by May 30.  

6 MS. BURTON: May I respond, please? 

7 JUDGE BECHHOEFER: Yes.  

8 MS. BURTON: I think my statement has been 

9 mischaracterized. With all respect to Ms. Hodgdon, I don't 

10 believe I stated that I did not know what the reporting 

11 requirements are. There are certainly legal requirements 

12 for that, but the difficulty here is in analyzing the 

13 information that has been provided and determining what 

14 criteria actually have been applied in practice at the plant 

15 in terms of reporting, in terms of the criteria that were 

16 used. We are simply trying to get to the bottom of this and 

17 find out the true and pertinent unfiltered facts.  

18 MR. REPKA: Let me respond again. The list that 

19 was generated in response to prior discovery requests was 

20 based on what entered reporting systems, not just NRC 

21 reporting systems, but internal reporting systems. At most 

22 the witness said, yes, those internal thresholds have varied 

23 over the years, but I submit that those thresholds have 

24 always been much lower than even NRC reporting thresholds.  

25 So if you go to the logs to find additional events that 
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1 didn't even register on internal reporting systems, the 

2 materiality of that information has completely vanished.  

3 Further, as we pointed out in our responses, the 

4 defense in depth provided with respect to criticality is a 

5 further reason why to go look for minor incidents of human 

6 performance errors or whatever is just an undertaking that 

7 is not necessary here.  

8 The assumption that Ms. Burton or some 

9 representative can come to the plant, sit down in a room and 

10 casually peruse these things, that is not accurate. These 

11 records are, for the most part, old records; they are for 

12 the most part in Nuclear Records; they are on microfiche; 

13 they are inside the protected area. To isolate records 

14 related to fuel handling and to isolate records related to 

15 specific periods of time in which the plant was in a 

16 refueling outage, that is not something that is easily and 

17 simply done.  

18 JUDGE KELBER: If we were to allow any inspection 

19 of logs, it is, in our view, appropriate to allow them only 

20 since the time of the last refueling or the restart in 

21 mid-1998, whichever came earlier. Would that change your 

22 perspective at all on this? 

23 MR. REPKA: That is certainly a significantly 

24 reduced burden. There are still resources involved in 

25 isolating the records for that period. There are still 
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1 resources for an escort into the protected area. So, yes, 

2 that would very significantly reduce the burden. I can't 

3 disagree with that. Would that eliminate it? The answer is 

4 no.  

5 JUDGE BECHHOEFER: Of course any discovery 

6 involves some burden per se.  

7 MR. REPKA: Yes, which is why it needs to be 

8 timely.  

9 MS. BURTON: I appreciate the concern of not 

10 unduly burdening the licensee, but I believe that the burden 

11 here is willingly taken on by the intervenors to find out 

12 the facts and circumstances that relate to the issues here 

13 in the spent fuel pool, and to limit a look at logs to the 

14 most recent refueling at unit 3 or since 1998, I think would 

15 provide us with a too limited glimpse into prior practice 

16 and that what is really called for is a far more extensive 

17 search. I wouldn't suggest necessarily going back in time 

18 to the very beginning with unit 1.  

19 JUDGE KELBER: Unit 1 is not relevant to this 

20 case, nor is unit 2. We are only talking about unit 3.  

21 MS. BURTON: From my understanding of the Board's 

22 order, with all respect, I believe that what the Board is 

23 looking at here, with respect to Contention 4, at least, is 

24 the history of the entire station in terms of -- let me find 

25 the reference here.  
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1 I'm reading from page 10 or the order, the 

2 restatement of Contention 4, the new set of administrative 

3 controls, trades, reliance on physical protection for 

4 administrative controls to the extent it imposes an undue 

5 and necessary risk of a criticality accident particularly 

6 due to the fact that the licensee has a history of not being 

7 able to adhere to administrative controls with respect, 

8 inter alia, to spent fuel pool configuration.  

9 That has a reference to the licensee, and the 

10 licensee, of course, operates the entire station, and I 

11 believe that its history with regard to the whole station is 

12 pertinent here. For instance, the guilty plea cited above 

13 in that paragraph to falsification of operator records to 

14 the NRC. That involved the whole station. The 

15 falsification of environmental records. That had to do with 

16 the whole station. I think to single out unit 3, which is 

17 of course the newest plant, would unduly limit the 

18 contention outside of what has been ruled to be admissible 

19 as a contention in this case.  

20 MS. HODGDON: Excuse me. I have not been 

21 interrupting, but I would like to remind the parties on the 

22 line that this application is to expand the spent fuel pool 

23 at unit 3 following reracking, which is a plant of different 

24 design from unit 2 and also unit 1, which is a boiler and 

25 has been shut down for some years.  
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1 It would seem to me also that we ought to be 

2 narrowing the contentions at this point and not broadening 

3 them. It would seem totally illogical to be including 

4 administrative procedures regarding other plants beyond the 

5 scope of protecting against criticality. The contentions 

6 actually as written seem to be that human beings make 

7 mistakes, and therefore you shouldn't have human beings 

8 doing things. Obviously that can't be litigated because it 

9 is far to broad.  

10 The question is how narrow is the contention, and 

11 it seems to be getting broader than was admitted. It's very 

12 difficult for the staff to deal with because intervenors 

13 haven't said to this point what they are relying on. In 

14 fact, the list that they identified for the most part has 

15 absolutely nothing to do with criticality or preventing 

16 criticality at unit 3.  

17 JUDGE KELBER: Let's get back to the question at 

18 hand. We are discussing whether to protect or allow against 

19 Discovery Request C-i, industry experience. As I understand 

20 it, a list was produced of industry experience, or at least 

21 some part of industry experience in relation to an earlier 

22 request.  

23 MR. REPKA: Judge Kelber, the list produced was 

24 related to Millstone experience.  

25 JUDGE KELBER: Millstone experience. Okay.  
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1 JUDGE COLE: Millstone or Millstone 3? 

2 MR. REPKA: Millstone. That list includes many 

3 events related to fuel handling that really have nothing to 

4 do with criticality. Misoriented fuel assemblies and things 

5 of that nature.  

6 JUDGE KELBER: Are they identified on that list as 

7 such? 

8 MR. REPKA: They are simply identified on the list 

9 as what they are.  

10 JUDGE KELBER: Could you expand on that? 

11 MR. REPKA: Let me find a copy and I can tell you.  

12 There is no discussion of their relevance or our 

13 position, but, for example, it would say 1/17/97, unit 1, 

14 determined that a spent fuel assembly in a spent fuel 

15 storage pool was not fully seated in a storage rack.  

16 JUDGE KELBER: So there is that type of 

17 description? 

18 MR. REPKA: Yes.  

19 JUDGE KELBER: To the best of your capabilities 

20 this is a complete list? 

21 MR. REPKA: Within a rule of reason, yes, based on 

22 the computer resources available, the database resources 

23 available.  

24 JUDGE BECHHOEFER: Why wouldn't that be an 

25 adequate answer to the interrogatories? 
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1 MR. REPKA: My point is that it is.  

2 JUDGE BECHHOEFER: It is what you have given them 

3 already and perhaps nothing new to add.  

4 MR. REPKA: The problem that Ms. Burton is 

5 raising, which to me is a non-problem, is that Mr. Jensen 

6 indicated he can never say with certainty that a computer 

7 database search based upon key words or whatever would 

8 capture every event that somebody might construe to be 

9 within a very broadly worded discovery request for all 

10 events related to managing, tracking and storing spent fuel, 

11 and so he can't say, well, gee, might there some other 

12 little thing that didn't get captured? The answer is no.  

13 But these are the ones that did get captured.  

14 Within the realm of reasonable, it is a perfectly 

15 appropriate answer.  

16 MS. BURTON: Again we are at a disability here 

17 without the actual transcript, but Mr. Jensen acknowledged 

18 that he did not compile this list. When he told us what 

19 databases were used, I think he was speculating, because he 

20 didn't request that those who did compile the list provide 

21 him with the sources that they used. He conceded that at 

22 least one additional person did help to compile the list.  

23 He never mentioned that the compilation entailed going back 

24 to the original sources of the operator logs or the fuel 

25 handlers logs.  
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1 Given all of those admissions by Mr. Jensen, it 

2 certainly gives us the strong impression that in order to 

3 have a full answer to this question, which is pertinent, we 

4 should have the opportunity to go back and look at these 

5 logs. We can't understand why the licensee should be 

6 reluctant to have us do that if in fact the search was 

7 all-encompassing.  

8 JUDGE KELBER: There is a question within the 

9 request A-1 which says please provide details of the OE, 

10 which is operating experience, program and the scope of the 

11 database events relative to criticality and spent fuel 

12 pools. Is that an onerous request? 

13 MR. REPKA: Yes, it is, and that is a completely 

14 different kettle of fish from the operator logs. The OE 

15 program was something developed as a NUREG-0737 post-TMI 

16 item. The records aren't QA records. Basically, operating 

17 experience within the scope of the program would include 

18 INPO data on the INPO database, which is something that is 

19 on the worldwide web which the licensee has access to, but 

20 it is a proprietary database. It includes vendor 

21 information; it includes NRC generic letters and bulletins, 

22 which are on the worldwide web, not in hard copy. In any 

23 event, it's a combination of data and hard copies, some of 

24 which is proprietary, some of which is not.  

25 When that experience comes in, the company's OE 
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1 program does a screen on the data for relevance and 

2 applicability to the Millstone units and decides whether to 

3 do an evaluation or not. The evaluations of operating 

4 experience that are performed are something that are entered 

5 into what is known as the AITTS, which is the Millstone 

6 tracking system, database system, but that only goes back to 

7 1994 and 1995.  

8 It is possible to search data for evaluations of 

9 industry experience to 1994 and 1995 through a computer 

10 database type search, but prior to that it's a matter of 

11 going back to hard copy records, going through the indexes 

12 for all three units for all time to see if any of that might 

13 be within the realm of fuel handling, boron dilution, boron 

14 concentration, the kinds of things that are included in 

15 this. That is a laborious search. The computer records to 

16 1994-1995 less so, but still requires somebody to do that 

17 search, and if the information is retrieved, it still 

18 involves, to the extent it is based on an INPO report, a 

19 proprietary INPO document.  

20 With respect to question A-l, it is a very 

21 sweeping request, and the concerns are a little different 

22 than the two requests, A-6 and A-7, for logs.  

23 MS. BURTON: May I respond? 

24 JUDGE BECHHOEFER: Yes.  

25 MS. BURTON: We submitted this request because it 
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1 relates directly to the licensee's submission in this 

2 matter, and we believe we are entitled to it. If the 

3 licensee is relying upon this information in support of its 

4 position in these proceedings, we are certainly entitled to 

5 know and understand and have available to us the complete 

6 scope of the operating experience program.  

7 If there is proprietary information, we would 

8 certainly be willing to enter into an agreement of 

9 confidentiality. So that shouldn't be an issue that would 

10 foreclose this.  

11 MR. REPKA: Can I respond to a couple items there? 

12 Number one, the licensee is not relying on this in any way 

13 and we never said we did. If there is a reference in an RAI 

14 response to the fact that there is an OE program, that 

15 doesn't constitute something we would necessarily rely on in 

16 this proceeding.  

17 Number two, the intervenors have expert witnesses, 

18 or purported expert witnesses. To the extent they want to 

19 rely on industry experience, I think it would be incumbent 

20 upon their experts to access NRC information and other 

21 public information and come up with their position what they 

22 are going to rely upon based on industry experience.  

23 JUDGE BECHHOEFER: Is any such thing available to 

24 the public? You said initially INPO information is not 

25 available to the public.  
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1 MR. REPKA: Certainly INPO is not, for all the 

2 reasons that the NRC has endorsed, but the NRC's own 

3 operating experience information is available, the generic 

4 letters, information notices and bulletins that extend back 

5 all the way again to the time of TMI. So there is a 

6 substantial body of public information out there.  

7 MS. BURTON: I have reference to a case I think 

8 Mr. Repka cited later in his motion for protective order 

9 This is page 14. If an INPO document is specifically 

10 defined, it may be taken under a protective order in these 

11 types of proceedings, and I would suggest that this one is 

12 so specifically defined.  

13 I also have reference to Mr. Repka's letter to the 

14 Board dated May 8, 2000, to which this attachment that I 

15 have is annexed with specific reference to these 

16 proceedings. So I would suggest that it would be very 

17 surprising if the Board didn't find that we were entitled to 

18 the benefit of all this information.  

19 MS. HODGDON: Excuse me. With regard to one of 

20 the intervenors' witness, Mr. Lochbaum, he has stated that 

21 because he actually works for UCS that he can't sign a 

22 protective order, that he is obliged to tell UCS if he finds 

23 something. He can't sign a protective order.  

24 MS. BURTON: I believe the issue may have come up 

25 in the Harris proceeding, and it wasn't a total obstacle to 
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1 a confidentiality agreement. What happened in that case, 

2 from what I understand, is that, as in this case, both Mr.  

3 Lochbaum and Dr. Thompson are serving as experts for Orange 

4 County, and because of that technical problem that Ms.  

5 Hodgdon just cited, Mr. Lochbaum was excluded from the 

6 information but Dr. Thompson was privy to it along with the 

7 attorney representing Orange County, and it appeared that 

8 they were able to work out their participation without a 

9 problem.  

10 MS. HODGDON: Is Mrs. Burton now representing that 

11 Dr. Thompson is an expert in the matters that are being 

12 discussed here? 

13 MS. BURTON: I think we have tried to make that 

14 clear, because there has certainly been participation by 

15 both on all of these contentions.  

16 MS. HODGDON: In our discovery we asked for 

17 documents on which he would rely for his expertise, and we 

18 have not received those answers. So we are sort of at a 

19 loss regarding this. The untimeliness of intervenors' 

20 responses has kept us from being able to establish just 

21 that, what is now being argued, that he is an expert in 

22 whatever it is that is being talked about here.  

23 MS. BURTON: I don't think that is quite fair.  

24 Dr. Thompson was deposed in your presence, attorney Hodgdon, 

25 at length recently, and I believe that the responses that we 
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1 have provided both in documentary form and also production 

2 requests should have made it quite clear as to our claim of 

3 his expertise in all these areas.  

4 MS. HODGDON: No, it does not in fact. We asked 

5 for that very thing and we did not get it. We asked what 

6 documents he would rely on, and we were told that it would 

7 be in the brief, and that was the very subject matter of the 

8 motion to compel. Now it is being argued that he 

9 established his expertise, and it's true I was present in 

10 the deposition, and I might disagree with that 

11 characterization.  

12 JUDGE BECHHOEFER: The deposition was subsequent 

13 to the motion to compel actually.  

14 MS. HODGDON: Excuse me, Judge Bechhoefer. I 

15 don't understand the relevance of the depositions being 

16 subsequent to the motion to compel.  

17 JUDGE BECHHOEFER: If you got some of the 

18 information through deposition, so be it.  

19 MS. HODGDON: We did not receive any information 

20 regarding this matter in the deposition of Dr. Thompson.  

21 JUDGE BECHHOEFER: Did you ask? 

22 MS. HODGDON: I had already asked.  

23 MS. BURTON: My recollection is that attorney 

24 Hodgdon declined to inquire of Dr. Thompson at the 

25 deposition.  
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1 MS. HODGDON: The staff had asked in a very 

2 efficient manner, namely, in interrogatories, about 

3 documents on which Dr. Thompson would rely. Those answers 

4 were not forthcoming. They still are not forthcoming. Dr.  

5 Thompson said nothing about what qualified him. He talked 

6 about his education. Yes, he has a Ph.D. in math, and he 

7 apparently knows something about probability, or says he 

8 does, but he has never worked in a nuclear power plant.  

9 Yes, he did say that. He knows nothing about administrative 

10 procedures except he has a theory that they are 

11 dichotomously distributed in the area of criticality 

12 prevention. Excuse me. I misspoke there. In any event, 

13 what prevents criticality.  

14 So, no, we did not get an answer to that, and we 

15 still haven't got an answer to that. An answer to that is 

16 needed. And now it is being represented that Dr. Thompson 

17 is an expert regarding these matters because Mr. Lochbaum is 

18 disqualified, or might be disqualified. The question is, is 

19 he? Staff does not believe that that has been established.  

20 MS. BURTON: Attorney Hodgdon might have inquired 

21 directly of Dr. Thompson at that time during his deposition.  

22 She did not.  

23 JUDGE BECHHOEFER: We're going to go off for one 

24 minute or less.  

25 [Discussion off the record.] 
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1 JUDGE BECHHOEFER: Mr. Repka, we have one specific 

2 question and then we will go back to moot for a minute. In 

3 responding to the RAI that the staff issued, did you place 

4 any reliance on an industry operating experience program at 

5 all? 

6 MR. REPKA: I don't have a copy of the RAI in 

7 front of me. I think the answer is it is mentioned. Does 

8 that constitute reliance? I would like to see how it is 

9 characterized in the RAI itself.  

10 JUDGE BECHHOEFER: Feel free to look if you have 

11 it available.  

12 MR. REPKA: I do have it available. It's in front 

13 of me right now.  

14 The question from the staff that is being answered 

15 at page 4 of attachment 1 to the RAI response is, is there 

16 any procedure for verifying that fuel assemblies in the 

17 spent fuel pool are in the correct locations after fuel 

18 movements have ceased? 

19 The answer given is a page and half response under 

20 the heading "Response" that describes the procedures used in 

21 the fuel movement process.  

22 Then on page 5 there is a another subheading, 

23 "Additional Information," and it says, "NNECO is aware of 

24 the fact that fuel handling is a multifaceted process that 

25 on an industry-wide basis has been subject to various 
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1 errors. To preclude the occurrence of similar conditions at 

2 Millstone NNECO uses an industry OE (operating experience) 

3 program that is administered by the independent Nuclear 

4 Safety Engineering Group. This OE program is the process by 

5 which Millstone unit number 3 identifies and assimilates the 

6 lessons learned from events, including fuel handling, which 

7 occur within the nuclear industry." 

8 That's what it says.  

9 MS. BURTON: Excuse me, Mr. Repka, could you 

10 please complete that sentence? 

11 MR. REPKA: Which occur within the nuclear 

12 industry into the procedures and practices specific to 

13 Millstone.  

14 MS. BURTON: I'm sorry, but I think it would help 

15 to clarify if you read the whole sentence in its entirety, 

16 because when you first read it you left out the last phrase.  

17 MR. REPKA: "The OE program is the process by 

18 which Millstone unit number 3 identifies and assimilates the 

19 lessons learned from events, including fuel handling, which 

20 occur within the nuclear industry into the procedures and 

21 practices specific to Millstone." 

22 In answer to the Board's question, did we rely on 

23 it for our response? No. The response to the specific 

24 question is a description of the procedures. The question 

25 is very specific: What is the procedure for verifying the 
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1 fuel assemblies in the spent fuel pool are in the correct 

2 locations? Those procedures are described.  

3 The reference to the OE program is under a heading 

4 called "Additional Information." All it says basically is 

5 that an OE program exists and lessons learned are 

6 incorporated into procedures. Does that entitle the 

7 intervenors to know that there is an OE program? Yes, 

8 maybe, perhaps. Does it entitle them to access the entire 

9 OE program and review logs of every event the OE program 

10 ever reviewed? I think not. I think that is an extreme 

11 stretch of what was stated in that RAI response about the CE 

12 program.  

13 JUDGE COLE: I think the Board agrees with Mr.  

14 Repka on that point, and we have discussed this. We are 

15 going to grant the request on A-1 but restrict it to 

16 Millstone 3 since either the last refueling or restart in 

17 1998. Are there any questions about that? 

18 MS. BURTON: I would suggest that a reading of 

19 this document would certainly suggest that contrary to what 

20 Mr. Repka has stated the response is reliant on this 

21 program, and it would seem to be the proper order if we are 

22 not to be permitted to have the information that we seek 

23 that the licensee not be permitted to assert that it relies 

24 upon this program at all? 

25 JUDGE BECHHOEFER: It said it wasn't asserting 
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1 that it relied on it. That's what my understanding is.  

2 MS. BURTON: Let me read that critical sentence 

3 again. "This OE program is the process by which Millstone 

4 unit number 3 identifies and assimilates the lessons learned 

5 from events, including fuel handling, which occur within the 

6 nuclear industry into the procedures and practices specific 

7 to Millstone." The last part of that is what Mr. Repka 

8 omitted when he first read that sentence.  

9 So it seems clear that the procedures and 

10 practices specific to Millstone are part of this OE program, 

11 and therefore it would seem that there is a necessary 

12 reliance. So we would object to an order that would 

13 preclude this discovery as we have sought, and furthermore, 

14 restricting the time frame to this slight period of time 

15 since the last refueling undermines the statement and 

16 restatement of contentions that the Board has adopted in 

17 this matter.  

18 We are dealing with a licensee that has had, 

19 according to the Board's own restatement of the contentions, 

20 a history of failure of administrative controls. That is 

21 one of the primary issues in this matter, and therefore, I 

22 think to restrict us to one historical fueling outage 

23 undermines the basic integrity of these proceedings.  

24 JUDGE KELBER: Do the intervenors have access to 

25 the worldwide web? 
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1 MS. BURTON: Yes, they do.  

2 JUDGE KELBER: Have you or can you or will you 

3 make efforts to search the worldwide web for some of this 

4 information? 

5 MS. BURTON: Certainly, but I think Mr. Repka has 

6 stated that there is critical information which is 

7 proprietary, which is not available.  

8 JUDGE BECHHOEFER: Let's go to mute.  

9 [Discussion off the record.] 

10 JUDGE BECHHOEFER: Judge Cole has a question.  

11 JUDGE COLE: Mr. Repka, you indicated that you had 

12 computerized records of Millstone 3, 1994-1995 to the 

13 present; is that correct, sir? 

14 MR. REPKA: Yes, it is. What I indicated is that 

15 OE reviews since that time frame are entered into the 

16 tracking and trending system, which is a plant-wide system 

17 that includes much more than OE, but they are entered into 

18 the computer if an evaluation is performed. Those are 

19 retrievable.  

20 JUDGE COLE: Would they be retrievable by 

21 intervenors if you permitted that, or if we permitted that? 

22 MR. REPKA: As far as getting access to a computer 

23 and doing searches and restricting access, I assume that is 

24 possible. I don't know the mechanics of that. I can't say.  

25 JUDGE COLE: The Board had originally agreed that 
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1 we were going to restrict it to information logs, et cetera, 

2 from the last refueling or the restart in 1998. The Board 

3 has agreed with that, but if we can facilitate a computer 

4 search back to 1994-1995 and it is reasonably unburdensome, 

5 we might also permit that.  

6 We know this discovery request is late, and it's a 

7 great part of our consideration in limiting this. It should 

8 have been made a lot earlier. If it is not unburdensome to 

9 permit it back to 1994-1995 where computer records are 

10 available, then we might go as far as that. I don't know 

11 how easy that is to do.  

12 MR. REPKA: These records in this system are 

13 different than the logs. Making access to that is one 

14 thing; making access to the AITTS system is something 

15 different. I would suggest if you were going to go that 

16 route you could give us the option of whether we wanted to 

17 do the search or whether we wanted to make access available 

18 with respect to the operating experience.  

19 JUDGE KELBER: What is the name of the system 

20 again, AITTS? 

21 MR. REPKA: Yes. It's the action item tracking 

22 and trending system.  

23 JUDGE COLE: Mr. Repka, is it your contention that 

24 this system has already been searched for items of 

25 relevance? 
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1 MR. REPKA: Yes, it has, sir. This would have 

2 been part of responding to the earlier request. This system 

3 and others would have been searched for broad terms based 

4 upon the prior request, which have included fuel handling, 

5 boron, burnup, terms such as that.  

6 JUDGE COLE: Do you have a list of the search 

7 items that you used in determining the items? 

8 MR. REPKA: There is a list. I don't have it in 

9 front of me.  

10 JUDGE COLE: Maybe what you could do is provide 

11 that list to Ms. Burton and her colleagues, and if they have 

12 any additional items for search that are relevant to one of 

13 the contentions, it would then be reasonably easy to make an 

14 additional search? 

15 MR. REPKA: Yes, that would be true.  

16 JUDGE COLE: I guess my colleagues are inclined to 

17 agree with that, that we would permit that.  

18 JUDGE KELBER: We would permit a request for a 

19 search of the action item tracking and trending system for 

20 additional key words supplied by the intervenors.  

21 MS. BURTON: My recollection may be faulty and it 

22 wouldn't be the first time, but I don't specifically recall 

23 that this term came up previously, the AITTS system, nor 

24 that any individual has provided sworn testimony that any 

25 search was undertaken of that system at all in response to 
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1 the discovery requests here.  

2 JUDGE COLE: I think Mr. Repka indicated that that 

3 was at least one of the systems that was searched for items 

-4 of relevance. Is that correct, Mr Repka? 

5 MR. REPKA: That is correct.  

6 MS. BURTON: But I'm not sure that it has been 

7 previously identified to us.  

8 MR. REPKA: Nobody ever asked what the systems 

9 were. The discovery request was for events, and we created 

10 the list of events based upon the available systems that we 

11 could access.  

12 JUDGE BECHHOEFER: I don't have it in front of me, 

13 but did the discovery request ask for the source of the 

14 information provided in response? 

15 MS. BURTON: We certainly asked for a production 

16 of all the documents that would tell us what the sources 

17 were.  

18 MR. REPKA: That was not the request. The request 

19 was for production of the documents related to the events 

20 identified. In fact, you have a request in the current 

21 untimely set for a discussion of who did the searches and 

22 that kind of thing. Those questions were never asked 

23 before, and they wouldn't be relevant either.  

24 MS. BURTON: I would respectfully beg to differ, 

25 because I think we clearly sought this information both in 
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1 our earlier discovery requests and in deposition, and 

2 because we don't have it, we are still pursuing it.  

3 JUDGE BECHHOEFER: We are going to go on mute for 

4 a minute.  

5 [Discussion off the record.] 

6 JUDGE COLE: This is Dr. Cole. I think we have 

7 completed our discussion of A-l, and we are going to permit 

8 reasonable word searches by Ms. Burton's group of the AITTS 

9 system which has records back to the 1994-1995 era, and also 

10 to look at the logs since the last refueling or the restart 

11 in 1998.  

12 JUDGE BECHHOEFER: Whichever is earlier.  

13 JUDGE COLE: Whichever is earlier.  

14 MR. REPKA: That is unit 3, sir? 

15 JUDGE COLE: That's Millstone unit 3.  

16 JUDGE BECHHOEFER: Part of the basis for our 

17 discovery ruling appears in an old decision of the Appeal 

18 Board, ALAB 196. It starts on page 457, but I'm not sure of 

19 the volume. It involves the Zion case. There is a broad 

20 discussion of discovery and that type of thing. The 

21 decision was April 25, 1974. That apparently seems to say 

22 that when you have a prescribed discovery period, if your 

23 request comes in before the conclusion of that, it's okay 

24 even though the responses might go beyond that, but there 

25 were a number of factors involved. So it isn't 100 percent 
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1 in point, but it does have some rather broad language in it 

2 that I think is worth looking at at least.  

3 MS. HODGDON: Judge Bechhoefer, given the time of 

4 that, 1974, that couldn't have related to a Subpart K case.  

5 JUDGE BECHHOEFER: It didn't, but discovery is not 

6 supposed to be any different.  

7 MS. HODGDON: Secondly, if you have the order, 

8 does it say completion of discovery by a certain date and 

9 completion goes to filing? 

10 JUDGE BECHHOEFER: I'm not sure it did or not.  

11 MS. HODGDON: Then how can it stand for the 

12 proposition that you should allow responses beyond the date? 

13 JUDGE BECHHOEFER: Because the discovery period 

14 was set up, and I think it included the completion of 

15 discovery.  

16 MS. HODGDON: With no good cause shown? I haven't 

17 turned up that page.  

18 JUDGE BECHHOEFER: It's ALAB 196.  

19 MS. HODGDON: I don't have it with me.  

20 JUDGE BECHHOEFER: I will go on mute for a minute.  

21 [Discussion off the record.] 

22 JUDGE BECHHOEFER: The Board has determined that 

23 the response should be as we described before to A-1. By 

24 the way, we are extending the time for responses until June 

25 2, which is a Friday. The documents must be available by 
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1 that time or interrogatories answered to the extent we 

2 permit answers. This doesn't apply to the motion to compel.  

3 We've already said that has to be done by the 30th. We are 

4 not changing the dates for anything else, however.  

5 MR. REPKA: Can I get a clarification on that? 

6 JUDGE BECHHOEFER: Sure.  

7 MR. REPKA: Documents delivered by June 2, or 

8 documents go out June 2? 

9 JUDGE KELBER: Delivered by close of business June 

10 2.  

11 MR. REPKA: With respect to this database search, 

12 would that mean deliver the key words by June 2? 

13 JUDGE COLE: I would think you would be finished 

14 by June 2. So you have got to come up pretty quickly with 

15 the key words and start the searches. I would hope to have 

16 everything finished by June 2. Understood? 

17 MR. REPKA: Yes, I understand. That means we will 

18 need the key words back from Ms. Burton fairly quickly as 

19 well.  

20 JUDGE COLE: Absolutely.  

21 JUDGE BECHHOEFER: I would hope you could arrange 

22 for that so you could meet that extended deadline. As I 

23 say, though, we are not going to change the time for filing 

24 the written summaries, et cetera, or for oral argument.  

25 MS. BURTON: Excuse me. I am having trouble 
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1 understanding the period of time that the licensee is going 

2 back to, that is, the earlier of the restart or the last 

3 refueling outage for unit 3. It seems to me that that is 

4 inconsistent with the discovery responses that the licensee 

5 itself has provided going back to the first incident of an 

6 identified error as having occurred on September 18, 1974.  

7 It seems that by arbitrarily (a) limiting this 

8 discovery now to unit 3 when prior to now it was not so 

9 limited, it extended to all three units, and (b) limiting it 

10 in time when clearly historically there have been no fewer 

11 than 11 incidents identified so far by the licensee 

12 involving potentially serious -- that's our characterization 

13 -- errors in fuel handling at the various plants at 

14 Millstone -- so I would like to register and objection. I 

15 would ask with all respect that that be reconsidered, 

16 because I think that this is shifting in a wholly different 

17 direction the entire course of this proceeding with that 

18 ruling with such restrictions.  

19 JUDGE COLE: Ms. Burton, your objection is duly 

20 noted.  

21 JUDGE BECHHOEFER: We've given our answer on that 

22 one. We will go on to A-2.  

23 JUDGE KELBER: Some parts of A-2, which has a 

24 number of subparts, do not seem to us to be overly 

25 burdensome, particularly if the intervenors can review the 
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1 FSAR at the plant.  

2 Mr. Repka, do you know if it's possible to review 

3 the FSAR at the plant? 

4 MR. REPKA: That could be arranged. I think my 

5 objection to A-2 beyond it being untimely was simply it's 

6 basically written in terms of "please identify and describe 

7 in detail all actions, all piping, all potential effects." 

8 It requires a tremendous amount of description of analysis 

9 that I think is really the intervenors' burden.  

10 In our motion for protective order we did 

11 reference the fact that there was a dilution analysis 

12 performed by the company back in 1997 with respect to a 

13 prior change to the spent fuel pool that credits soluble 

14 boron. I think providing that document and making the FSAR 

15 available would be an appropriate response to this rather 

16 than to have the company prepare answers to all of these 

17 questions.  

18 JUDGE KELBER: In other words, you would supply 

19 the document that is pertinent to question (1) under A-2? 

20 MR. REPKA: Yes, sir, we could do that. There is 

21 a description of it in the 1997 application, and to the 

22 extent that there is engineering documentation, we could 

23 provide that.  

24 JUDGE KELBER: In question (2) under A-2 -

25 MS. BURTON: I'm sorry. Could we go back to (1)? 
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1 My recollection from the discovery is that it also came out 

2 in discussions with the utility's deponents -- I think it 

3 was Mr. Jensen -- that there had been apparently a leakage 

4 from a roof drain that was located directly above the pool 

5 at unit 3 at some point in the past, and that in consequence 

6 of that discovery there was a boron dilution analysis. That 

7 is my recollection. We would certainly want to see that.  

8 MR. REPKA: That is not quite what Mr. Jensen 

9 said. There is a roof drain above the spent fuel pool. In 

10 1997, when the first amendment was made to credit soluble 

11 boron, as part of that engineering review the roof drain was 

12 taken out of service. There was never a leak from the roof 

13 drain. But that is precisely the 1997 analysis that I am 

14 referring to, that the roof drain was one of several piping 

15 systems looked at at that time.  

16 MS. BURTON: If there have been other analyses, we 

17 would like to see them.  

18 MR. REPKA: I'm not aware of any other analyses.  

19 JUDGE BECHHOEFER: Of course that is a good 

20 answer.  

21 JUDGE KELBER: We think that question (1) has been 

22 answered.  

23 What is the problem with question (2)? 

24 MR. REPKA: A-2(2)? 

25 JUDGE KELBER: Yes.  
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1 MR. REPKA: As I said, all of these would require 

2 us to write up basically a response to the question.  

3 JUDGE KELBER: Would the 1997 analysis answer 

4 question (2)? 

5 MR. REPKA: Yes, it would.  

6 JUDGE KELBER: Fine.  

7 The next one that we would allow is (8), "please 

8 provide the volumes of the fuel pool . . . and the reactor 

9 refueling cavity," Is it onerous to do that? 

10 MR. REPKA: No, I don't believe so.  

11 JUDGE KELBER: All right. We would allow A-2(1), 

12 (2) and (8).  

13 JUDGE COLE: And we will protect the others.  

14 MS. BURTON: Could I have a word? 

15 JUDGE BECHHOEFER: Yes.  

16 MS. BURTON: Some of these questions occurred to 

17 Dr. Thompson and Mr. Lochbaum as a result of the site visit 

18 that was undertaken to the pool during the deposition 

19 period. It was noted that there were very many pipes and 

20 pathways on the roof. There is apparently a heating system 

21 in two parts just above the pool as well as multiple pipes 

22 along at least three of the four walls of the room.  

23 The presence of all those pathways therefore 

24 brought us to this discovery request, and I do believe and 

25 would like to emphasize our need for this further 
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1 information in order for us to prepare for the upcoming 

2 proceedings. If we don't have information about an 

3 analysis, for instance, of pipe leaks, pump seal leaks, 

4 inadvertent opening of drain valves and so on, we will be 

5 disabled in these proceedings.  

6 We know from the incident that has been identified 

7 by the NRC as having been reporting on January 29, 1999, 

8 that at unit 2 there was apparently, for quite a long period 

9 of time, a leakage from the spent fuel pool which led to a 

10 drop in the water level by 2 inches. That kind of event 

11 could potentially have relevance to these proceedings, and 

12 these requests were drafted with those concerns in mind.  

13 JUDGE KELBER: Ms. Burton, if you can review the 

14 FSAR, which has to have the details of all the piping 

15 layouts, the valve layouts, the elevations, would your 

16 experts be able to look for vulnerabilities? 

17 MS. BURTON: With regard to subsection (3) of our 

18 A-2 question, where we are requesting diagrams, drawings and 

19 specifications, would all of those be included in their 

20 present format in the FSAR? 

21 JUDGE KELBER: I would certainly hope so.  

22 MS. BURTON: I understand that the FSAR version 

23 that may be available locally is not necessarily current and 

24 therefore not reliable.  

25 MR. REPKA: We would provide the current control 
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1 copy.  

2 JUDGE KELBER: I think that should be sufficient.  

3 MS. BURTON: With reference to subparagraph (9), 

4 we are also concerned with the rainwater flow path in the 

5 vicinity of the roof. Both of our experts were quite taken 

6 with the fact that there had been a roof drain located 

7 directly above the pool, and although they were led to 

8 understand that the flow path had been cut off, they wanted 

9 to understand how the flow had been redirected. That was 

10 the question that we put to Mr. Jensen, who was of course an 

11 NU employee whose name was proposed as a witness here, and 

12 he didn't have the answer. He said that he could probably 

13 find the answer, but he didn't have it at that time. That 

14 is why we are asking for that now.  

15 JUDGE KELBER: Mr. Repka stated that there was an 

16 analysis done in 1997, that he is going to supply that 

17 document, and that the analysis of 1997 described the 

18 situation with respect to the rain drain.  

19 JUDGE BECHHOEFER: Mr. Repka, is that correct? 

20 MR. REPKA: Yes, that is correct. Yes, there is a 

21 document related to the 1997 review.  

22 JUDGE COLE: Mr. Repka, do you know if that 

23 describes the previous and current rainwater flow paths in 

24 the vicinity of the roof of the fuel pool? 

25 MR. REPKA: I know it describes the roof drain and 
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1 the design mod to cap the roof. I can't tell you what it 

2 says about the current flow path. I can only assume that 

3 it's there.  

4 JUDGE COLE: All right, sir.  

5 MS. BURTON: So what we did want to determine was 

6 the current flow path.  

7 JUDGE COLE: I guess I don't think it's 

8 unreasonable for you to get a determination of what the 

9 current flow path is for the rainwater system on the roof.  

10 It could either be in the up-to-date FSAR, or it could also 

11 be in the document that was described earlier, the 1997 

12 document.  

13 JUDGE BECHHOEFER: We will go on mute.  

14 [Discussion off the record.] 

15 JUDGE BECHHOEFER: To the extent the answer is not 

16 included in the others which we have said should be 

17 answered, you could answer (9), the current flow path.  

18 Going to A-3, I think this would require about a 

19 one-word or one-number answer.  

20 MR. REPKA: That's correct, Judge Bechhoefer.  

21 JUDGE BECHHOEFER: It should be provided. We are 

22 not saying one should or shouldn't be followed over another, 

23 but I think the question should be answered.  

24 JUDGE KELBER: A-4. It seems to me it's a very 

25 broad request. What specific analyses other than those 
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1 described by the NRC are you looking for, Ms. Burton? 

2 MS. BURTON: I'm sorry. Could you repeat your 

3 question, please? 

4 JUDGE KELBER: With respect to A-4, calculations 

5 of "k" effective, the NRC requires, according to its rules 

6 and its regulatory guidance, a variety of calculations. In 

7 direct response to a question I raised regarding "k" 

8 effective calculations, your expert said he would rely on 

9 the calculations supplied by the licensee. Are you asking 

10 the licensee to do more calculations in A-4? 

ii MS. BURTON: I see your question. I think there 

12 are two different minds at work here, possibly. If I may 

13 have a moment.  

14 I believe that the intent of this request is to 

15 request any calculations that haven't been provided that 

16 address each of these combinations.  

17 JUDGE KELBER: To that extent, would it be 

18 burdensome, Mr. Repka? 

19 MR. REPKA: This request falls directly into the 

20 category covered by the NRC rule that says a party is not 

21 required to do new analyses to respond to a discovery 

22 question. The licensing basis criticality analyses of 

23 record are provided in the license amendment application.  

24 This would require answers to questions about -

25 and it's not actually all that clear as to what they really 
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1 want -- different combinations of misloaded assemblies.  

2 The company is preparing certain beyond-design 

3 basis criticality analyses for purposes of this litigation.  

4 We mention that in our motion for protective order.  

5 However, they wouldn't necessarily cover each of the various 

6 permutations or combinations in this analysis. Moreover, 

7 those are being performed by a contractor; they are not 

8 documented at this point. Those are basically in support of 

9 our positions in this proceeding. This request seems to be 

10 going after new and different runs than we are currently 

11 doing.  

12 MS. BURTON: May we understand, then, that we will 

13 receive a copy of the new calculations before the expiration 

14 of the discovery period? 

15 MR. REPKA: Those documents right now, there was 

16 no intent to provide that. Those would be part of the 

17 written testimony. Those calculations are not documented; 

18 they are in draft testimony form, and it was never our 

19 intention to provide a copy of a draft affidavit or draft.  

20 testimony.  

21 MS. BURTON: If some of those calculations are 

22 responsive to request A-4, paragraph (1), then I believe 

23 they would be pertinent and should be provided in discovery.  

24 MR. REPKA: Of course they would be pertinent. We 

25 wouldn't be using them otherwise. However, this request is 
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1 very, very late. This is not something that couldn't have 

2 been thought of months ago and would have allowed us to put 

3 something in form together that we could have provided.  

4 MS. BURTON: It seems that the purpose of 

5 discovery will be frustrated, that is, to avoid surprise, if 

6 we aren't made privy to these additional calculations.  

7 JUDGE KELBER: Ms. Burton, I will remind you again 

8 that you said at the very outset that you would depend upon 

9 the licensee's calculations for the values of "k" effective.  

10 I think you are bound by that.  

11 MS. BURTON: As I rely on my best recollection, I 

12 think Mr. Lochbaum addressed himself to that, but we have 

13 also other input from Dr. Thompson. I believe that he may 

14 be of a different mind on this particular issue, and in 

15 particular from his vantage point and his different area of 

16 expertise, I believe that he would necessarily be in 

17 agreement with what Mr. Lochbaum may have conceded here.  

18 JUDGE BECHHOEFER: We're going to go on mute for a 

19 minute.  

20 [Discussion off the record.] 

21 JUDGE KELBER: Mr. Repka, have you identified all 

22 the scenarios you are going to calculate? 

23 MR. REPKA: Internally, yes, we have.  

24 JUDGE KELBER: As the scenarios are developed and 

25 are put into final form together with the "k" effective that 
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1 has been calculated, would it be burdensome to transmit that 

2 in a final form to Ms. Burton? 

3 MR. REPKA: Does that need to be by June 2? 

4 JUDGE KELBER: No.  

5 MR. REPKA: That would not be burdensome.  

6 JUDGE KELBER: In response to A-4, the additional 

7 scenarios for "k" effective calculations and their final 

8 results will be transmitted to the intervenors as they 

9 become available.  

10 MS. BURTON: Might we ask a deadline of at least a 

11 week before the briefs? 

12 JUDGE KELBER: Having done many "k" effective 

13 calculations and made many errors in my lifetime, I wouldn't 

14 want to put any deadline on that. You always have to check 

15 and recheck. That testimony won't be relevant.  

16 JUDGE BECHHOEFER: As soon as possible, they 

17 should be furnished, but I don't think we want to put a 

18 particular date on it.  

19 JUDGE KELBER: A-5.  

20 JUDGE BECHHOEFER: Given the absence of a local 

21 public document room, I would think A-5 would be almost pro 

22 forma, at least in terms of reviewing and making copies of 

23 it at the plant.  

24 JUDGE KELBER: Mr. Repka has said that they will 

25 furnish a current version. Is that correct, sir? 
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1 MR. REPKA: That's correct.  

2 JUDGE BECHHOEFER: Will they be able to make 

3 available at some reasonable cost copies of the pages they 

4 would need? 

5 MR. REPKA: Yes. I'm sure that can be arranged.  

6 JUDGE BECHHOEFER: With those provisos, then we 

7 will not grant protection with respect to A-5.  

8 JUDGE KELBER: In effect, we have already disposed 

9 of A-6 and A-7, delimiting the time period involved.  

10 MS. BURTON: Before we move from there, I want to 

11 emphasize how important to the intervenors is the 

12 opportunity to review the original operator logs both with 

13 respect to A-6 and A-7. I have suggested here that there is 

14 an element of withholding of information from us through the 

15 testimony of Mr. Jensen, both in his affidavit and his 

16 deposition testimony. We are very concerned about what may 

17 exist in terms of records which may not be produced.  

18 Mr. Repka has stated we may at best prove a 

19 negative, but we won't know that and can't know that unless 

20 we are able to conduct all appropriate discovery here.  

21 As far as any burden, truly the burden here would 

22 be assumed by the intervenor, because this is not a request 

23 for anyone to perform new calculations, to perform any 

24 written analysis, or to make any copies; it's simply to make 

25 historical documents available to be looked at. I can't 
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1 think of anything simpler for the licensee to do, and a 

2 denial of our request to review this information will have a 

3 very substAntial negative and prejudicial impact on our 

4 intervention here.  

5 At the risk of seeming rhetorical, the intervenors 

6 here, as you know, do represent groups and individuals on 

7 both sides of the Long Island Sound, from two states. Their 

8 member organizations do constitute large numbers of very 

9 concerned individuals, many of whom are very, very close to 

10 Millstone and do have a substantial concern here, and that's 

11 why we are involved in this way.  

12 I think I could speak for the membership, with all 

13 respect, in indicating a very, very significant degree of 

14 frustration with these proceedings if we are not able to 

15 exercise our own initiative, expend resources and so forth 

16 just to look at documents that already exist which will not 

17 otherwise be available through which inspection we may very 

18 well be able to bring forth information that is of 

19 compelling concern to this Board.  

20 So I would urge in the most compelling way that I 

21 can that these two requests be granted. They are 

22 fundamental to what is before the Board, and an artificial, 

23 arbitrary cutoff date, as has been suggested, really speaks 

24 of a concern to frustrate discovery here, to protect 

25 information which may be a source of embarrassment to the 
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1 licensee and ultimately would render these proceedings very 

2 unfair.  

3 JUDGE KELBER: Ms. Burton, the suggestion of 

4 limiting the time, there has been a very significant change 

5 in the operation of Millstone. The Commission has reviewed 

6 it extensively. I think if you were to go back and go 

7 through all these records, and we have been informed that 

8 many of them are on microfiche or in other difficult shape, 

9 you would have to in your argument characterize them to us 

10 as ancient history or recent history.  

11 MS. BURTON: I consider ancient history to be 

12 maybe 10,000 years ago.  

13 JUDGE KELBER: That is neither here nor there.  

14 The problem is that before the plant was shut down there was 

15 one set of safety culture and another one afterwards.  

16 MS. BURTON: With all respect, we respectfully 

17 differ with that characterization, and we speak from a point 

18 of view of representing a number of citizen organizations 

19 that have been very closely following all of these 

20 activities involving Millstone for a long period of time.  

21 We are very concerned that as recently as yesterday a new 

22 decision was issued by the Nuclear Regulatory Commission 

23 lowering the level of oversight by the NRC of Millstone to 

24 simply routine oversight.  

25 We are very concerned that that occurred following 
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1 notice of a meeting that made no mention of Millstone. It 

2 was simply billed by the NRC as a staff briefing of the NRC 

3 on nuclear performance generally. I am sorry to have to 

4 report that I had a conversation yesterday with a gentleman 

5 from the NRC Public Affairs Office who told me that even if 

6 we had called in advance to find out if Millstone would have 

7 been considered yesterday, we would have been told that that 

8 was not information that was publicly available. We are 

9 very concerned that the press release of that meeting was 

10 issued apparently before the meeting had gotten under way.  

11 All of these things that keep happening give us a 

12 continuing great concern for the operations of that plant.  

13 We continue to hear from people both within and without the 

14 plant, including individuals who have recently left, of 

15 issues that give us great cause for concern.  

16 We are not at all in a position to agree, with all 

17 respect, that incidents of fuel mishandling as recently as 

18 just a few years ago are tantamount to ancient history.  

19 Nine years is a very short period of time when you think of 

20 a nine-year-old child who may be -

21 JUDGE KELBER: Ms. Burton, let me cut you short, 

22 because we are getting off the subject.  

23 Mr. Repka, what is the form of documentation of 

24 the logs prior to restart? 

25 MR. REPKA: It's a combination of paper and 
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1 microfilm, I believe.  

2 JUDGE KELBER: Would it be possible for the 

3 intervenors by themselves in some place of protected access 

4 to review these? 

5 MR. REPKA: The problem is one of retrieval. It 

6 would need to be retrieved from Nuclear Records, and it's a 

7 matter of identifying the relevant time periods of when 

8 refueling outages were. The documents that go into 

9 microfiche go in sequentially. It's not like there are five 

10 rolls of microfiche and these are all the control room logs.  

11 They may be control room logs, then something else, then 

12 something else chronologically entered. So isolating these 

13 documents is extremely difficult.  

14 MS. BURTON: May I respond? 

15 JUDGE KELBER: Ms. Burton, please.  

16 Mr. Repka, would it be possible for them to review 

17 these chronologically? 

18 MR. REPKA: I haven't looked at the microfiche 

19 myself. Again, what is on there is much, much more than 

20 logs.  

21 JUDGE KELBER: In other words, including company 

22 proprietary information? 

23 MR. REPKA: It could be.  

24 JUDGE KELBER: In other words, you don't really 

25 know what is on the microfiche.  
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1 MR. REPKA: That's correct. I don't.  

2 MS. BURTON: If I may, my understanding is there 

3 are books that contain specifically reactor engineering 

4 refueling logs. They are not mixed up with other kinds of 

5 documents; they are specifically logs related to specific 

6 refueling outages and nothing else. With respect to those 

7 documents, I don't really understand how there could be a 

8 problem with allowing a person to come in and sit down at a 

9 table and go through those books.  

10 MR. REPKA: Let me respond to that. They may have 

11 been books when they were reactor engineering books, but 

12 when they are transferred to Nuclear Records, they are not 

13 books anymore.  

14 MS. BURTON: However they are transferred -

15 MR. REPKA: They go into microfiche.  

16 MS. BURTON: We are all accustomed to that 

17 technology. It's not a lot of fun, but we are the ones who 

18 will enjoy the process of reviewing the microfiche to look 

19 for this information which we consider to be absolutely 

20 critical.  

21 Furthermore, I'm really surprised to hear from Mr.  

22 Repka that it would be a burden to even ascertain the dates 

23 of refuelings. We have most of the dates. We could provide 

24 those.  

25 MR. REPKA: That's not what I said, Ms. Burton.  

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



279

1 MS. BURTON: Then I apologize. I misunderstood.  

2 But we could certainly be of assistance there in terms of 

3 the time frames of pertinence.  

4 MR. REPKA: I go back to core principles on this.  

5 This request is way beyond the bounds of materiality. We 

6 have already produced lists of incidents based upon 

7 reasonable searches. I keep hearing suggestions of hiding 

8 things. I find that offensive; I find it unwarranted; I 

9 find no basis for it. In any event, we have provided 

10 incidents of fuel handling errors in response. We don't 

11 think any of it rises to any decisional significance in this 

12 proceeding. We are on a huge fishing expedition, and the 

13 concept that the burden would be entirely on the intervenors 

14 is just simply not true.  

15 MS. BURTON: I'm surprised why Mr. Repka is 

16 objecting to this if in fact he believes that the search 

17 will be a search that turns up nothing. That certainly 

18 won't hurt his case at all. I would think it would benefit 

19 his case. Again, it's the intervenors' burden here to go 

20 through the process of going through these records which are 

21 historical. It's like going to a library. Why shouldn't we 

22 be able to do that? 

23 MR. REPKA: It's not that simple.  

24 MS. BURTON: I haven't heard why it's not simple 

25 other than a suggestion that logs are mixed in with 
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1 proprietary information. I'd be surprised, and that is 

2 contrary to what I've been led to understand from people who 

3 are closely acquainted with log maintenance. Again, going 

4 back to microfiche, that wouldn't be Mr. Repka's client's 

5 burden at all.  

6 MR. REPKA: That's not true. We would have to 

7 identify the correct documents and retrieve them from 

8 Nuclear Records. These are not QA documents. We would 

9 obviously need to provide people to do that; we would need 

10 to provide people to escort the representatives in the 

11 protected area. This is not an insignificant undertaking.  

12 MS. BURTON: We'd be happy to provide the 

13 pertinent dates and be of whatever assistance we could be to 

14 make this happen without undue burden. I really think that 

15 the suggestion that this would unduly burden the licensee is 

16 a little bit silly.  

17 May I make the further comment that again we 

18 assumed that in the discovery process when we asked for an 

19 identification of all of the fuel mishandling events that we 

20 would have had complete confidence in the response of the 

21 licensee. We don't have that confidence, and we went 

22 through a laborious process of trying to extract information 

23 and we can say affirmatively that we know we don't have the 

24 full extent of information.  

25 JUDGE KELBER: Ms. Burton, concisely restate why 
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1 you do not have such confidence.  

2 MS. BURTON: Yes. I have a reference here, and I 

3 probably should have appended it to my objection. Our 

4 interrogatory number F-i, in the first one directed to NNECO 

5 stated, "Please identify all instances of errors at 

6 Millstone or other nuclear plants in managing, moving, 
7 placing or tracking fresh or spent fuel and all documents 

8 pertinent thereto." 

9 The response was this: "NNECO objects to 

10 interrogatory number F-i to the extent it asks to identify 

11 errors at 'other nuclear plants' for the reasons explained 

12 in general objection B. With regard to Millstone, the 

13 following events have been identified as responsive to this 

14 request. NNECO does not concede, however, that these 

15 matters are relevant to the license amendment application at 

16 issue." 

17 It then goes on to list 11 particular events.  

18 Reading on in the submission that accompanied this is the 

19 affidavit of Michael C. Jensen, sworn on April 3, 2000, and 

20 it states in part, "I have supplied information to the 

21 following interrogatories as specified in the Connecticut 

22 Coalition Against Millstone and the Long Island Coalition 

23 Against Millstone's first set of interrogatories and 

24 requests for production dated March 21, 2000, in the 

25 captioned proceeding." It then lists specific 
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1 interrogatories, and most particularly this one, F-I.  

2 With that information, we determined to take Mr.  

3 Jensen's deposition, which we did do in Mystic just 

4 recently. It came out in his deposition that contrary to 

5 the impression that we were left with when we read his 

6 statement he did not compile this information. He 

7 identified an individual who he directed to assist in 

8 compiling the information. However, he said that there was 

9 at least one other individual involved. He could not name 

10 that individual, and he also could not tell us with any 

11 confidence what sources of information were used.  

12 He had some ideas about the likely source that 

13 would have been used for compiling this list, but since he 

14 did not compile it, he said that, to the best of my 

15 recollection, he did not inquire of the person who he had 

16 named what steps that person took nor what criteria were 

17 applied in compiling this information.  

18 That left us all with a very clear impression that 

19 this was an evasive and incomplete response. Even if it was 

20 not and if it was a good faith response, we were left with 

21 doubt. We frankly don't understand why Mr. Jensen did not 

22 know the name of the other individual who assisted in 

23 compiling this document. We are not able to question that 

24 person, and in fact in this discovery request as we proceed 

25 further we areasking for more information about that.  
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1 This issue is raised in the fourth contention as 

2 it has been restated by the Board. It is critical to these 

3 proceedings. This is a discovery proceeding. We think that 

4 we have been put off base by the response of the licensee, 

5 that there has been unfairness. Maybe there has been bad 

6 faith. We don't know. But we know that the original source 

7 is the best source, the unfiltered source, and we believe 

8 that we are entitled to look at that information if we have 

9 the time and the resources to do so, which, I would 

10 represent, we do.  

11 JUDGE KELBER: Did Mr. Jensen just name an 

12 individual who performed the search? 

13 MS. BURTON: Yes.  

14 JUDGE KELBER: Did you seek to question that 

15 individual? 

16 MS. BURTON: No, but in this third discovery round 

17 we have requested further information on page 8. This is 

18 A-10, errors in fuel handling. Mr. Repka has objected. He 

19 has stated in his motion for protective order that our 

20 request would involve an invasion of privacy. We feel very 

21 stonewalled.  

22 Let me find that.  

23 I have reference to page 16 of Mr. Repka's motion 

24 for protective order: "This request is for names of NNECO 

25 personnel. The requests are irrelevant and immaterial, do 
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1 not lead to relevant information, and are an unwarranted 

2 intrusion into personal privacy." 

3 We are not trying to intrude upon anyone's 

4 privacy. We just want the basic facts, the information.  

5 This seems to be an attempt to obstruct discovery.  

6 MR. REPKA: It seems to me we have already 

ý7 discussed this ad nauseam. The important point here is the 

8 searches that were done and what databases were searched.  

i9 There was a reasonable effort made. I don't know how Mr.  

10 Jensen's not having physically done the searches would 

11 constitute a stonewall. I find this whole line of argument 

12 completely immaterial.  

13 MS. BURTON: We don't understand why, Mr. Repka, 

14 you provided us with his name, indicating that he had 

15 provided the response to F-1 when in fact he really had very 

16 little to do with it, according to his testimony.  

17 JUDGE BECHHOEFER: We are on mute for a minute.  

18 [Discussion off the record.] 

19 JUDGE COLE: Mr. Repka, you had indicated that the 

20 control room logs and the refueling and fuel handling logs 

21 are on microfiche records back for so long, right? 

22 MR. REPKA: Yes, sir.  

23 JUDGE COLE: At what point are these control room 

24 logs and refueling and fuel handling logs put into the 

25 microfiche storage system? 
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1 MR. REPKA: I do not know the answer to that 

2 question.  

3 JUDGE COLE: If they are in the form of bound 

4 documents prior to the time they are put in microfiche, what 

5 is the disposition of the bound documents? Are they then 

6 destroyed or put someplace where they might be available? 

7 MR. REPKA: I suspect that they are destroyed. I 

8 don't know that, but I suspect that that would be why they 

9 are put into microfiche.  

10 JUDGE COLE: That is not an unreasonable 

11 understanding, Mr. Repka.  

12 The Board has discussed this and we are going to 

13 allow Ms. Burton and her people to review the control room 

14 logs and the refueling and fuel handling logs back to the 

15 last refueling or the restart in 1998, whichever one is 

16 later, for Millstone 3. If, for example, control room logs 

17 are available in paper document form, they may look at those 

18 back as far as they are available for Millstone 3. Do you 

19 understand that, sir? 

20 MR. REPKA: If control room logs -- say the last 

21 part of that again.  

22 JUDGE COLE: If they are in other than microfiche 

23 form and are available for perusal, they should be made 

24 available for perusal to Ms. Burton.  

25 MR. REPKA: I understand. That's unit 3.  
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1 JUDGE COLE: Yes, for Millstone unit 3. That 

2 applies to both A-6 and A-7.  

3 MS. BURTON: May I just inquire? I think it did 

4 cone out in discovery that individuals involved in refueling 

5 at a particular plant may circulate among the different 

6 plants and that similar procedures may apply; there may be 

7 an overlap. So I am having difficulty understanding why 

8 suddenly Millstone 3 is being singled out here when the 

9 restatement of the contention has to do with the entire 

10 station.  

11 Also, we are not speaking in a factual vacuum 

12 here. We know there have been very serious issues that have 

13 been raised with regard to the spent fuel pools at 

14 Millstone, and in fact the controversy landed the station on 

15 the cover of Time magazine back in 1996. I think that was 

16 even referenced by the Board.  

17 So to arbitrarily put us back to a point in time 

18 after that controversy surfaced, in other words, there was a 

19 controversy brewing apparently for quite a period of time 

20 before it became public, it seems to me that the public 

21 perception of these proceedings will be not productive to 

22 restoring confidence either in Millstone or, with all 

23 respect, the Nuclear Regulatory Commission.  

24 There certainly has been a loss of confidence that 

25 I have perceived in the local community. Arbitrarily 
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1 closing this discovery off and restricting it to this time 

2 frame will frustrate us in these proceedings, will prejudice 

3 us, will be beneficial to the licensee, and will, I think, 

4 be perceived in the public forum as being prejudicial and 

5 really countering whatever good faith efforts may have been 

6 made in the recent time to restore public trust in this 

7 process.  

8 I will mention that I think there has been a great 

9 deal of concern expressed by public figures, particularly 

10 Long Island officials. In fact, you must all be aware of 

11 Congressman Forbes' participation in these proceedings, his 

12 interest that the process in these proceedings do go in such 

13 a way that the public will have reason to have confidence in 

14 Millstone. If there is this arbitrary cutoff date, it just 

15 would seem to me to very easily translate into something 

16 that would only undermine efforts to restore trust.  

17 I don't mean to go on and on, but I am trying to 

18 convey to the best I can why the organizations that I am 

19 representing, including groups and individuals and even 

20 whistleblowers from Millstone, and public entities are 

21 looking to these proceedings for an opportunity to find the 

22 facts and make the best case that they can. If we don't 

23 have the facts, we won't be able to do that, and it will 

24 just be because we have been frustrated in this discovery 

25 process for arbitrary reasons that may be perceived by the 
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1 public as favoring the utility.  

2 I don't believe the utility here has made any case 

3 that it would impose any greater hardship to open up the 

4 microfiche at units 1 and 2 as well as unit 3 or to make 

5 paper documents, if there are bound books, available for 

6 both of the other units at the same time.  

7 JUDGE BECHHOEFER: Mr. Repka, any comments? 

8 MR. REPKA: First, we are bringing back unit 1 

9 issues. Unit 1 issues related to core offloads that were 

10 heat load issues, not criticality issues. Unit 1 is being 

11 decommissioned; unit 1 did not have, never had regional 

12 storage in the spent fuel pool.  

13 Unit 2 is a different unit, a different history, a 

14 different design.  

15 The assumption that there would be anything 

16 different in terms of character than what might be found in 

17 unit 3 is just an unwarranted assumption.  

18 JUDGE BECHHOEFER: What about the claimed 

19 personnel overlap? 

20 MR. REPKA: I can't speak to that. What would you 

21 find at unit 2 beyond what you would find at unit 3? If you 

22 find more errors of the type that we have already disclosed, 

23 we would stipulate that you might find nonconformances or 

24 you might find a reference to a procedural error. It's more 

25 of the same and it just doesn't add up to anything. The 
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1 scope is much broader than it needs to be.  

2 MS. BURTON: If Mr. Repka is willing to stipulate 

3 as to additional incidents, then I would suggest that we 

4 should be entitled to define them, to specify them, and to 

5 learn the facts, and to be able to present those facts at 

6 the hearing.  

7 MR. REPKA: I'm willing to stipulate that people 

8 make mistakes.  

9 MS. BURTON: That is what Contention 4 is all 

10 about. That is the central issue here.  

11 On the issue of overlap of personnel, we did 

12 depose a gentleman by the name of Robert Griffin. He is the 

13 chemistry manager for the entire station, and he did give 

14 testimony that his staff of chemistry technicians go from 

15 plant to plant to plant, that they do chemical samplings at 

16 unit 2 in the spent fuel pool, and at unit 3, and they do a 

17 lot of other things, but it's the same staff that has 

18 overlapped at the various units. That may well be for other 

19 individuals involved in the refuelings.  

20 In fact, I think it is the case that during a time 

21 of refueling excess personnel are diverted from other units 

22 to the unit that is being refueled in order to accomplish 

23 the work as quickly as possible.  

24 Therefore it would seem to be nothing other than 

25 arbitrary to limit this discovery as it is now proposed to 
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1 unit 3 since its last refueling outage, which I think was 

2 last June.  

3 MR. REPKA: I strikes me that it's more than 

4 arbitrary; it's a reasonable cutoff line with respect to a 

5 very, very broad and very intrusive and very burdensome 

6 discovery request.  

7 JUDGE BECHHOEFER: We are going to go on mute for 

8 a minute again.  

9 [Discussion off the record.] 

10 JUDGE BECHHOEFER: We've decided on A-6 and A-7.  

11 We will permit the discovery only with respect to Millstone 

12 3. First, all of the bound books that may be available, and 

13 microfiche going back to the last refueling or startup, 

14 whichever is earlier. That is the limit we put on it. I 

15 think that is reasonable and should give a fairly broad view 

16 of what is going on at the plant.  

17 I recognize that there is use of the same 

18 personnel for all three of the units at one time or another, 

19 but I think in terms of allowing discovery we should only go 

20 back to the actual books and microfiche for unit 3.  

21 Is that understood? 

22 MS. BURTON: It's understood. The exception, I 

23 hope, is noted.  

24 JUDGE BECHHOEFER: Okay.  

25 A-8. We have more or less discussed this, and we 
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1 think numbers (1) through (5) should be allowed for 

2 inspection at the plant.  

3 Number (8) should be allowed but only as it 

4 applies to the spent fuel pool, not the reactor itself.  

5 Number (6) and (7) we would not permit; we would 

6 issue a protective order for that.  

7 And (9) would be at the plant too.  

8 A-8, (1) to (5), and (9) would be at the plant for 

9 examination of whatever the documents are.  

10 JUDGE COLE: That will be A-8, item (9).  

11 JUDGE BECHHOEFER: And (1) to (5). A-8 (8) in 

12 part as it relates only to the spent fuel pool, and that 

13 would be it.  

14 We would grant the protective order for A-8 (6) 

15 and (7).  

16 JUDGE KELBER: Again, limits question (8) under 

17 A-8 to the spent fuel pool only.  

18 JUDGE BECHHOEFER: We will go off for a minute.  

19 [Discussion off the record.] 

20 JUDGE BECHHOEFER: We were discussing A-9. Our 

21 tentative conclusion on A-9 is that we would permit all of 

22 these, by the way, for examination at the plant, but we 

23 would permit subsections (1), (2), (3) only insofar as it 

24 goes back to either the last refueling or restart, whichever 

25 is earlier; (4) the same time period, we would permit that, 
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1 and (5) would be to the same time period almost by 

2 reference. Number (6) we would issue the protective order 

3 on. Number (7) should be in the FSAR, and that part should 

4 be made available at the plant. The same with (8).  

5 That is how we have at least tentatively decided 

6 A-9 should come out. Any comments on that? 

7 MR. REPKA: I would just comment with respect to 

8 (3), and the same would apply to A-8. To the extent that 

9 there are any INPO reports that are responsive, and I don't 

10 know that there are and there may not be, it would need to 

11 be disclosed under a nondisclosure agreement, and we would 

12 like the order to say that.  

13 JUDGE BECHHOEFER: Okay.  

14 JUDGE KELBER: That was with respect to which 

15 subparagraph? 

16 MR. REPKA: Subparagraph (3) on both A-8 and A-9.  

17 JUDGE KELBER: Any other comments? 

18 JUDGE BECHHOEFER: We would put that qualification 

19 on those.  

20 MR. REPKA: My only other comment is with respect 

21 to subparagraph (4). It's not clear to me that that would 

22 be any different than the list we have already generated in 

23 response to both subparagraph (4) in A-8 and A-9. That's 

24 the searches of the same databases for the same search 

25 parameters. So those requests are really identical to what 
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1 was requested before. I think they are covered by the prior 

2 discussion. If there are additional search terms we should 

3 search, the intervenors should let us know.  

4 JUDGE KELBER: With that proviso.  

5 JUDGE BECHHOEFER: That seems reasonable. With 

6 that proviso, that's how we come out on it.  

7 JUDGE KELBER: On A-10, the Board will permit 

8 that request.  

9 In case I'm misunderstood, we would allow that 

10 discovery, not grant a protective order for A-10.  

11 We would also allow what is labeled as the second 

12 A-9. It probably should be changed to some other number.  

13 The fuel core offload. We would allow that discovery.  

14 Any comments? 

15 MR. REPKA: I have no comments on those specific 

16 ones. If nobody else does, I would like to re-raise the 

17 issue of the schedule.  

18 JUDGE BECHHOEFER: It will be by the extended date 

19 we talked about, June 2.  

20 MR. REPKA: Right. I would like to revisit that 

21 date. Much of this is providing documents, and I understand 

22 that it will not be provided so much as made available at 

23 the site, but still we would need to identify and pull 

24 together much of this information. By the ordinary 

25 discovery rules we would have 30 days to do that. Right now 
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1 we are faced with a situation where we have a Monday 

2 holiday. We would have to pull this together and make it 

3 available at the site by June 2, if I understood the Board's 

4 tentative thinking.  

5 JUDGE BECHHOEFER: That is a Friday, I think.  

6 MR. REPKA: Right. I would ask that, and I don't 

7 think it is unreasonable, we be given a little more time in 

8 which to comply with this discovery given the amount that is 

9 being allowed but with no impact on the subsequent schedule 

10 for the proceeding. What I am thinking of is something on 

11 the order of a week beyond June 2. Something like June 9.  

12 My view is that this is late discovery, and to the 

13 extent any burden is created in terms of preparing 

14 testimony, that is a product of the untimeliness.  

15 MS. BURTON: May I comment? 

16 JUDGE BECHHOEFER: Yes.  

17 MS. BURTON: I think we could categorize things 

18 here to some extent. For instance, A-5, the pages from the 

19 FSAR. It shouldn't be a burden to have those ready for 

20 inspection.  

21 MR. REPKA: That's true. It's a matter of making 

22 arrangements.  

23 MS. BURTON: Right. We would like to have the 

24 opportunity as soon as we could commensurate with these 

25 decisions so that perhaps if there were exceptions -
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1 perhaps if Mr. Repka could identify what would be difficult 

2 for him to have ready by June 2, with the understanding that 

3 otherwise everything would be. Is that a possibility? 

4 MR. REPKA: The question in my mind, Ms. Burton, 

5 is, having been through the wringer trying to schedule 

6 things before, I anticipate some difficulties in getting 

7 days in which you might actually be available to do these 

8 things. Given that, we would obviously need some time in 

9 advance of that visit to pull some of this information 

10 aside. Perhaps you could tell us when you might plan to 

11 come to the site to review the documents. I would assume 

12 that it would be June 2.  

13 MS. BURTON: You're giving us a date which would 

14 be the earliest one that will be available. Is that my 

15 understanding of the June 2 date? 

16 JUDGE BECHHOEFER: The June 2 date was one that we 

17 suggested to enable parties to have an adequate time to 

18 prepare their written summaries.  

19 MR. REPKA: I'm assuming whatever date is selected 

20 would be the back end date to complete all answers to 

21 questions and making available any documents. Whatever date 

22 that might be, that's the date.  

23 JUDGE BECHHOEFER: We are going to go on mute for 

24 a minute again.  

25 [Discussion off the record.] 
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1 JUDGE BECHHOEFER: We think that material such as 

2 the FSAR and the plant manuals and that type of thing should 

3 be made available by or before June 2. For information that 

4 is difficult to compile or retrieve, such as the log books, 

5 for instance, we would allow June 9 for that as a limit.  

6 The parties can agree on schedules for going to the plant 

7 and looking at much of this material.  

8 I would view some of the materials as material 

9 that the NRC actually should have in a local public document 

10 room, but those don't exist anymore, so I think it would be 

11 beneficial to have that type of material available as soon 

12 as possible but no later than June 2, and the information 

13 that is difficult to compile, such as we have been talking 

14 about, June 9 is the last deadline.  

15 MR. REPKA: Those dates should be construed as 

16 completion dates, correct, that they should be available and 

17 the documents will be available and they will be viewed, and 

18 if they are not, then discovery is closed? 

19 JUDGE BECHHOEFER: Right.  

20 MS. BURTON: I'm sorry. I guess I'm having 

21 trouble with that. I understand June 2 as being the 

22 deadline for the licensee to make available such things as 

23 the FSAR, but that would only begin the time when the 

24 intervenors would have an opportunity to review them. I 

25 would suggest that no deadline be set on their ability to 
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1 review them.  

2 MR. REPKA: I think we absolutely need a deadline 

3 on review, that the review has to be completed. I would 

4 suggest that we set June 2 as the date on which information 

5 will be made available to the extent possible, and perhaps 

6 some subsequent days for some of the more difficult stuff, 

7 but that all discovery would be completed, all viewing done 

8 by June 9. That is what I would suggest, that we open a 

9 window for a visit on Friday the 2nd and we close it on the 

10 9th.  

11 MS. BURTON: I'd object to that. Personally I 

12 have significant deadlines. I'm going to be doing a jury 

13 trial beginning June 1. It's expected to take the entire 

14 next week, assuming it isn't settled. That is one 

15 scheduling problem that I have. It would seem to me that it 

16 wouldn't be prejudicial to the licensee whatever time the 

17 intervenors came to the plant, assuming appropriate advance 

18 notice. I don't see how it would benefit or serve to 

19 disadvantage them when we came to see the documents. I 

20 would ask for better consideration.  

21 MR. REPKA: I think that certain documents can be 

22 placed in a room and made available. Other things like 

23 searches that need to be completed require human interaction 

24 or documents need to be retrieved. We need to have some 

25 certainty as to when and if that is going to occur.  
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1 MS. BURTON: I'd be willing to agree to something 

2 like the 23rd of June. I'm not sure about the availability 

3 of others, such as including our experts, if they might like 

4 to go to the plant themselves. Sitting here, I just don't 

5 know. Assuming that we select one day, we could do that to 

6 everybody's mutual convenience. I just don't know what day 

7 is going to work out.  

8 MR. REPKA: If that has no impact on the 

9 subsequent schedule, I have no objection to that.  

10 JUDGE BECHHOEFER: I think we will leave it to you 

11 to negotiate times for this.  

12 JUDGE KELBER: The parties will negotiate the time 

13 period for review.  

14 JUDGE BECHHOEFER: Right. We don't intend to 

15 change the other dates for written summaries or for the oral 

16 argument. We are more or less constrained by Commission 

17 rules on that. I say more or less, because I think there 

18 are exceptions that can be made.  

19 MS. HODGDON: Excuse me. I just want to return to 

20 what we just finished. I was trying to get on but had some 

21 problem with the mute button. We are going to have a hard 

22 time preparing our case not knowing what intervenors might 

23 put on between June 23 and June 30, when our written filings 

24 are due. That gives us only a week. May we have copies of 

25 anything that intervenors take as they become available? In 

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



299

1 other words, at such time as they take those things so that 

2 we can use them. This is necessary because of the 

3 simultaneous filing. We have no idea what intervenors' case 

4 is at this point, their having failed to tell us.  

5 May we have those copies? 

6 MR. REPKA: I'd suggest that we try to keep a 

7 record of whatever is copied and provide copies. Certain 

8 things, though, like reviewing microfiche -

9 MS. HODGDON: Perhaps if we have a couple days 

10 advance notice.  

11 MR. REPKA: I believe that is how this will have 

12 to proceed. There have got to have some defined dates, and 

13 then it would be my expectation that the staff would want to 

14 attend.  

15 MS. HODGDON: Fine. I just want to be sure that 

16 we get prior notice so that we can make arrangements to 

17 attend ourselves, because naturally we need those things.  

18 Thank you.  

19 JUDGE BECHHOEFER: We're not saying that the staff 

20 can't attend.  

21 JUDGE KELBER: Quite the contrary.  

22 JUDGE BECHHOEFER: Quite the contrary.  

23 JUDGE KELBER: The three of you make arrangements 

24 between you.  

25 JUDGE BECHHOEFER: Yes.  
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1 MS. HODGDON: Thank you.  

2 JUDGE BECHHOEFER: We have to turn to the staff 

3 motion now.  

4 MS. HODGDON: Excuse me. Now we are moving to the 

5 staff's motion for a protective order? 

6 JUDGE BECHHOEFER: Yes. I think we have covered 

7 everything on the licensee's motion.  

8 JUDGE KELBER: Ms. Burton, do you have anything to 

9 say about the staff motion? 

i0 MS. BURTON: I'm afraid I was unable to download 

11 it and attorney Hodgdon was kind enough to fax me a copy 

12 this morning. I've done a quick read through, and that is 

13 why you have not seen a formal objection or a reply.  

14 JUDGE BECHHOEFER: We didn't expect you would have 

15 time to formally reply. You've read it now. To the extent 

16 you can reply by this time, we would appreciate it, because 

17 we would like to rule on it.  

18 MS. BURTON: Yes. I understand that principally 

19 the objection here is that the discovery request is 

20 untimely. We would agree that it was presented late.  

21 However, we would point to the response that the staff has 

22 given us to our request to it for interrogatories and 

23 production.  

24 I don't know if you have that before you, but I 

25 would characterize most of the responses as being completely 
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1 unresponsive and evasive and not helpful in this process.  

2 We asked for specific events, and the staff purported to not 

3 understand what we meant by that term, and so it didn't 

4 provide information. Many of our requests are deemed to be 

5 overly broad and not pertinent.  

6 So this is our attempt to obtain information that 

7 is needed in these proceedings in this second set.  

8 MS. HODGDON: May I respond? 

9 JUDGE BECHHOEFER: Yes.  

10 MS. HODGDON: There are three questions in this 

11 response. We objected on the basis of timeliness. However, 

12 there are other matters here that we might address at this 

13 point. None of this arose out of the depositions of the 

14 staff's affiant.  

15 In fact, these questions were answered in our 

16 responses to the first set. Notably, interrogatory G-l, 

17 where it says "please identify all analyses related to the 

18 probabilities and consequences of potential criticality 

19 incidents and accidents in fuel pools." We said "none, to 

20 the staff's knowledge." Probability analyses are not part 

21 of the spent fuel criticality review process. That's a 

22 fairly broad statement. Now we have been asked to break 

23 that down.  

24 Further, we had other responses such as potential 

25 events involving soluble boron dilution. We said refer back 
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1 to the answer that it had been identified.  

2 In other words, these questions have been 

3 answered, the first two certainly. The other one was spoken 

4 to in the deposition where they want us to identify and 

5 describe any effort by NRC to calculate "k" effective for 

6 various combinations of boron dilution and fuel 

7 mispositioning. The staff's position on that is also clear 

8 and does not need to be supplemented. It's clear in the 

9 record. That adds nothing.  

10 So far from finding these burdensome, we find them 

11 repetitious. Anybody could have understood our answer that 

12 says probability analyses are not part of the spent fuel 

13 criticality review process.  

14 MS. BURTON: If I may respond briefly, we did 

15 depose both Dr. Laurence I. Kopp, who has been with the NRC 

16 and the AEC since 1965, as well as Dr. Anthony C. Attard, he 

17 having been with the NRC since 1990, and our second round of 

18 discovery directed to the NRC staff was prompted in part by 

19 what seemed to be the quite significant lack of familiarity 

20 with Millstone as indicated by those two gentlemen.  

21 In fact, I think both of them acknowledge no 

22 experience whatever with nuclear power plant operations in 

23 terms of being at the facilities. Dr. Attard had never ever 

24 previously been to a spent fuel pool, and in fact when he 

25 was asked to characterize his observations, he commented on 

ANN RILEY & ASSOCIATES, LTD.  
Court Reporters 

1025 Connecticut Avenue, NW, Suite 1014 
Washington, D.C. 20036 

(202) 842-0034



303

1 security.  

2 We therefore didn't achieve responses to these 

3 three particular questions to the extent we expected we 

4 would given the statements under oath by those two gentlemen 

5 which led to our decision to depose them.  

6 Therefore I would suggest that as in the case of 

7 NNECO there was cause, there is cause presented here for 

8 admittedly late filings of discovery requests, and the 

9 information here certainly is pertinent; it's not 

10 oppressive, and given what I would characterize as 

11 stonewalling of the NRC in its earlier discovery request and 

12 the limited specific nature of these three requests, I would 

13 ask that the Board deny the motion.  

14 MS. HODGDON: May I respond to that? Both of 

15 these gentlemen have Ph.D.'s in physics. Dr. Attard is a 

16 professor at the University of Maryland. They review 

17 criticality analyses. They don't need to go to a plant in 

18 order to do that, nor do they need to remember specifically 

19 which plant has how much boron. They can always look it up.  

20 These intervenors have been told that -- I read 

21 it, and I'll read it another time -- probability analyses 

22 are not part of the spent fuel criticality review process.  

23 That answer was provided by Dr. Attard and Dr. Kopp. It's 

24 not different today. I can't understand why this should be 

25 asked in a different way and we should be required to answer 
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1 it. It's a waste of time.  

2 MS. BURTON: With regard to Dr. Attard, he 

3 identified himself in part as an individual with the NRC who 

4 has been assigned to review and analyze this particular 

5 license amendment to rerack the spent fuel pool at unit 3.  

6 He indicated in his testimony that he had never before 

7 reviewed an application to rerack a spent fuel pool in his 
8 nine years of experience at the NRC. Therefore we have a 

9 need through this round of discovery for the information 

10 identified in these three areas on the part of the NRC.  

11 We thought the information would come in through 

12 those depositions. The gentlemen apparently didn't have 

13 that information. We are entitled to it, and frankly we 

14 will be prejudiced if it's not provided.  

15 MS. HODGDON: The information in regard to Ms.  

16 Burton's question is the same as it was on April 10, that 

17 probability analyses are not part of the spent fuel 

18 criticality review process. Dr. Attard knows how to do that 

19 analysis. He's a physicist. He's deals with criticality.  

20 He worked in some other section of the agency prior to 

21 coming to the division he works in now, prior to coming to 

22 NRR. He knows how to do this. No matter what he does, he 

23 can't a require a probability analysis where the review just 

24 simply doesn't include it.  

25 MS. BURTON: May I respond? Judge Bechhoefer, in 
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1 this second discovery request -- I think that is what we are 

2 on now -- there is B-1, boron dilution, B-2, fuel 

3 mispositioning, B-3, calculations of "k" effective. Am I 

4 right about that? Perhaps if we could address each of those 

5 sequentially.  

6 JUDGE BECHHOEFER: The Board has looked over this 

7 request. It doesn't appear to us that it would be 

8 burdensome for the staff to answer these matters, and 

9 therefore we are directing that it do so by June 2. In 

10 other words, we are denying the protective order and 

11 changing the date to June 2.  

12 We are going off the record again.  

13 [Discussion off the record.] 

14 JUDGE BECHHOEFER: Do any of the parties have 

15 anything further that we should cover? 

16 [No response.] 

17 JUDGE BECHHOEFER: We will get out a summary of 

18 the conference plus the order. It won't occur for more than 

19 a week because the transcript won't get to us for at least a 

20 week, and I don't know how Memorial Day affects that. I 

21 think five business days is what the transcript contract 

22 calls for. So it will be sometime after that that we will 

23 get out an order, but we will order what we have said we 

24 would. We have made rough notes, but I think because of the 

25 details, it would be better to wait for the transcript.  
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1 Is there anything further that anyone wishes to 

2 raise? 

3 MS. HODGDON: I would like to say one further 

4 thing, and that is that we assumed that intervenors were 

5 under an obligation to update, and therefore when they 

6 represented that they have given us all the things they 

7 would rely on and they gave what is essentially list A in 

8 response to NNECO's request, we are entitled to believe that 

9 that is all unless they update. Intervenors' responses are 

10 deficient both to us and to NNECO. We asked, for example, 

11 for all statements and interviews that they made, and it is 

12 quite clear that they made many, but their answer was none.  

13 We need those updates. We need to know what kind 

14 of case intervenors are going to put on. As I said before, 

15 it seems that intervenors are much more interested in filing 

16 further discovery than they are in meeting their discovery 

17 obligations to answer our interrogatories and those of the 

18 licensee.  

19 MS. BURTON: May I respond? 

20 JUDGE BECHHOEFER: Yes.  

21 MS. BURTON: We do have plans, attorney Hodgdon, 

22 to provide the additional information by May 30.  

23 MS. HODGDON: It has been noted what our requests 

24 specifically are. Just reading through it, it was clear 

25 that those responses are not adequate. Thank you.  
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JUDGE KELBER: Anything else? 

MR. REPKA: Nothing for me.  

JUDGE KELBER: Thank you all, and good-bye.  

JUDGE BECHHOEFER: Thank you for your attendance 

and your patience and toleration of technical errors with 

the telephone and all that. We wish you well and we will 

proceed on the schedule we have talked about. Thank you.  

MS. BURTON: We thank you very much.  

MR. REPKA: Thank you.  

[Whereupon at 1:38 p.m. the prehearing conference 

call was concluded.] 
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