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The Honorable Richard A. Meserve
Chairman . ‘
United States Nuclear Regulatory Commission
Washington, DC 20555
Dear Chairman Meserve:

I am writing to discuss several recent events involving the compliance of the Nuclear
Regulatory Commission (NRC) with the requirements of the Government in the Sunshine Act
and the openness and transparency of the Commission’s regulatory process.

For the NRC to successfully carry out the mission of ensuring thd safe operation of
nuclear power and nuclear materials licensees, it is essential for the Commission and its staff to
gain and maintain a high level of public confidence and trust in the openness, transparency, and
falrness of all of its regulatory proceedings, This necessitates ensuring that Commission
decislons are openly arrived at through a process which is transparent to all interested parties --
whether they be industry representatives, environmentalists, consumer advocates, or the citizens
living near an NRC licenses, I am greatly concerned that some recent actions by current and
former staff and Commissioners appear to be aimed at diminishing public access to information
about the Commission’s proceedings, while simultaneously allowing the nuclear industry’s
representatives favored access and treatment.

For example, a May 1998 report by the Office of the Inspector General of the NRC (OIG)
suggests that NRC Commissioners bave met with licensees in secret to discuss pending
regulatory matters. As you know, the OIG report was initiated following a March 23, 1998 Wall
Street Journal article that described the meetings between a consultant for the licensee of the
Millstone Nuclear Power Station with former Chairman Jackson, Commissioner Diaz, and
Commissioner McGaffigan. At the time, the Millstone facility had been shut down and listed as a
Category 3 - preventing a restart until improvements to the plant were made. Subsequently the
NRC received allegations from certain private law firms and individuals near the Millstone plant
that the NRC conducted these discussions in violation of the 1976 Government in the Sunshine
‘Act, which requires Commission meetings of 3 or more Commissioners to be held publicly. The
allegations also accused the NRC of violating the ex parte communication rules, which prevent

Comumissioners from discussing certain proceedings with only one party in a dispute over which
the NRC has jurisdiction.

According to the report [ case number 98-025, Allegation of Sunshine Act and Ex Parte
Communication Violations], while the meetings in question did not transgress the requirements
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of the Government in the Sunshine Act, the OIG determined that the NRC was meeting regularly
in-secret with industry representatives with regulatory matters before the Commission. A
technical interpretation involving the definitlon of a “meeting” exonerated the Commissioners in
this case, since only a discussion among thres orfmore Commissioners is considered a moeting
under the Sunshine Act and subject o its provisions. In addition, the OIG found that the
mestings did not viclate the ex parte communicafion rules, since there were no NRC judiclal
proceedings in progress at the time, ~

Nonetheless, the OIG found that industry|representatives had oonsiderable aooess to

Commissioners — acoéss which other Interested parties do nat appear to have had, In fact, the
/OIG found that the actions of the Commissioners “appear to run ounter to the [NRC’s '
established) Prinoiples of Good Regulation regarding Independence and Qpenness.” The OIG
noted that these prinoiples direct the NRC to make decisions “based on abjective, unbiased
assessments of all information, and must be documented with reasons oxplicitly stated.” In
sddition, the principles demand that nuolear regulation “must be transacted publicly and
cendidly.”” Therefore, the OIG concluded that glthough the meetings did not technleally -viclate

the provisions of the Sunshine Act, they did violpte the splrit of the NRC's own guidelines which
require its business to be conducted apenly and ansparently, -

- ' This fifiding By the OIQ raises serious questions, becatiss it suggosts that the nucledr
industry end NRC can éasily avold compliarioe with the requirements of the Sunshine Actby
loldirig meetings with Commissioners ono-at 8 fime. 'If these discussians take placs with all the
Conimissioniers = ane at a time -~ the industry r¢ sentative may acliieve the same goal as'a
meoting with all the Commissionets simultansasly, but withaut the transparensy roquired by the
‘Sunshine Act. It does not appear that other interpsted parties are acoarded gimilar treatment.

This prastioe by the NRC is more troubling in light of the decision last yoar by the Commission
to further restrict the types of disoussions that are subject to the Sunshine Act meetings
provisians by implementing a 1985 rule redefining the concept of a “meeting”.

As you may know, I wrate a letter to forter Chairman Jackson on June 1, 1999 that
expressed my concem over the Commission’s decision to make effective 8 Sunshine Act rule
* change that had been proposed in 1985 but nev impleniented due to overwhelming
. Congressicnal and public oppasition. This rulg ohange would redefine a “mecting” at the NRC
to gxsludg discussions among at least three Commissioners that are preliminary, informal or
informational, Since these discussions would ndt be deemed to constitute a meeting, the
-provisions of the Government in the Sunshine Act would not apply - In 8 manner similer to the
one-Commissioner discussions involved in the Millstone case, The result of implementing this
new interpretation of what constituted a meeting for the purposes of compliance with the ,
Sunshine Act would b the diminished ebility of the public to fully understand the basis for NRC -
decisions (since the preliminary and informational Theetings may be instrumental in forming the
opinions of the NRC). The NRC and industry demonstrated in the Millstone case that they are’
able to circumvent the provisions of the stricter Sunshine Act by holding discussions with féwer
than three Commissioners. The NRC's apparent response to the concerns raised in the course of
the OIG investigation was not to broaden the scope of discussions cansidered a meeting.
Instead, the NRC has atterpted to further restrict the types of meetings subject to the Sunshine
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Act provisions making it easier for industry representatives to conduct business with the NRC
away from the watchful eyes of the publis and the Cangress,

Beoause I beligve implementing this rule could diminish public confidence in the NRC as
an independent regulatory agenoy, I spansored an amendment to the NRC Authorization Act to
provent this rule from taking offect. The amendment was adopted by a volce vote by. the Energy
and Power Subcommittos, approved by the full Commerce Committes in its mark-up sossion and
is Included In the version of the act that will be considerad by the full House of Representatives,

.' .uxifommgtcly,_ ih the prooess of gathering information abaut the facts and clro.umstanc.és
surrounding the NRC's Sunshine Act ruls implementatlon, 1 became aware of enather incident in
which the NRC may have provided preferential access to NRC documents ta the nucloar industry

gt the expense of the general public. In the June 1, 1999 letter that 1 submitted to the NRC on the

Sunshine Aot rule implementation, T questioned whether a draft of SECY<29-143 was roleased
to 8 Nuclear Energy Institute (NEI) representative befors it was released to the public, Beoguse
of my congern that the NRC response (mede in e July 18, 1999 lettor) may have been misjeading,
I requested an OIG investigatlon (case number 99-31D) to determine whether the NRC provided .
an inaccurats account of the release. The results of the report were troubling for several reasons.

"o The OIG foundnit'anly that iné NRC'S resparisi 1 1y quéstior wiis misléading; but
that the drqlt daviriers was Ini fact ade avallableta"NEI moré than twa weeks before It was
made qvailable to the public dooument room, This suggests that stafY at the NRC gre not taking
the necessary steps to ensure that the regulation of the natlon’s céimmercial nuclear power plants
is"conducted in 8 transparent and apen manner by providing equal apcess to the putilic and’
industry répresentatives of draft NRC dopuments;’ To make mattors worse, the NRC staff
compounded the error by providing e misleading résponse to a Corigressional ingulry on the

“subjeot; I find it troubling when the NRC provides prefetential acoess to industry -

representatives. I find it completely unacceptable when the NRC campounds that poar judgment

by misléading a Member of Congress.

. Based on these and other developments, I can only conclude that the NRC eppears to be
moving away from'a policy of openness in conducting its meetings and regulatory activities,
This is regrettable, for unless steps are taken to'correct these problems, I feer the NRC will lose
public trust and confidence. ' T S _

In order 1o better understand the basis for thé NRC's actions in these matters, and the NRC's
current policies and practices regarding opénness and transparency, I request your assistance and

cooperation in responding to the following questions: ... . ..

1." Tn'the Millstone cése, the OIG found that the discussions with industry representatives
~ did nat violate the Sunshine Act, since the discussion never constituted a “meeting™. A
meeting is defined in 10 CFR 9:101 to require a quorum (three) of Commissioners, Has
the NRC ever considered discussions with fewer than three Commissioners “meetings™?
Why does the NRC believe only discussions with a quorum constitute a meeting when -
‘this may run counter to the Principles of Goad Regulation? '
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In the Millstone case, the OIG found thati“fhé public had Jimited opportunity for direct
access to individual Commissioners. ..due to alack of Commission invitations and
requests by the public for such meetings,” What steps does the NRC plan to take to

 énsure public participation in future discussions? What stops wil] the NRC take to inform

and encourage the public to inltiate meetings with the Commissioners? :

Apest from the fodsral standards for public access to NRC mootings, the NRChas
guldelines for openness described in the Principles of Gaod Regulation, How does the
NRC ensure thaf the Commission and its staff are complylrig with those principlea? Are
there other NRC guidelines which govern behaviar of NRC Commissioners and staff
regarding apenness and transparency?

. ‘Befors impl¢menting the new Sunshine Act rule restricting the types of meetings that

were subjoct to its provisions, the NRC applied the Sunshine Act requirements to all
mestings with & quorum of Commissioners, Is the NRC currently using the more or less
vestrictive definition of a meeting? If the more restrictive definition is being used, will
the NRC continue with this policy in light of the Commerce Committos’s approval of

- Iegislation to block the NRC effort to exempt additional mestings fram Sunshine Act

openness requirements? In addition, if the more restrictive definition is being used, how

many NRC oclased diseussions have teken place that would have been subject to the

Sunshins Act meeting requirements undey the loss restrictive definition of & meeting?

. What sibjectsveis disousspd i sié thcetings atid vitio pattiéipated t ihisim?” Weré'any

tednseripts; thinutes, o other ototds of these lactissiong ety sl s
The NRC is beginfiing a néw dotiiment access program kiowii as the Agéncywide
Dotumént Acosks dnd Management Systems (ADAMS); What is the statusofthis -
system? Have there'bpén problems sccessirig the system? 1f'so, What actions hasthe
NRC faken to correct these problems? What other éctions has the’'NRC considerad to
ensure the probloms rolated tothe reléase of draft SECY-99-143 1o the public document
room will not bie repeatsd? R

Tn the release of SECY-99-143, the OIG report indicéted that “none-of the drafters of the
regponse to question 7,,.were given the opportusiity to review the final version of the July
19, 1999, letter”. What procedures does NRC follow to allow an original drafterto -
review the final version of any Written records thiat person may have produced? “Will the
NRC make changes in this procedure as'a result of the OIG report on the subject?

Maintaining the trust and confidence of the American people Is crucial to successful -

regulation of the nation's commercial nuclear power plants. Providing anopen, transparent
environment is essential to achieving this objective. ‘As I know these issues are algo important to
the NRC; T1ook forward to'your response. Tam hopeful that the NRC will take the necessary
steps to correct these problems and improve the gocgss of the public to the activitiesand ...

desisions of the NRC. "
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Thank you agaln for your assistance and cooperation in this matter, { request that a response
fo this inquiry be provided within 15 working days, or no later than March 31, 2000, Should you
ar your staff have any questions about this inquiry, pleass contact Dr, Gregary Jaczko or Mr.
Joffroy Duncen of my staff at (202)-225-2836, : '

~ Sincorely,

BdwardJMwkey o



