- 1987 (52 FR 25163}, as follows: ,
_ PART 213—EXCEPTED SERVICE '\

. /\
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Reg ,ol'yFléxibﬂityAqt‘ " T
ertify that this regulation will not
have'a sigyificant economic impact.on a

substahtial\qumber of small entities .
because it peNains solely.to procedures,
for appointmentof em loyees by ... ~
Federal agencies. “

List of Subjectstn 5\§FR Part 213

" Government employd¢s.
Office of Personnel:Manage

Director. SUUONG
.Accordingly, OPM is repybli
final regulation under 5 CFR\Z13..
originally published on August31,”
(47 FR 38257) and-amended-on Jx y O

1. The authority citation for-Part 213 .
continues to read as follows: - . - - -
Authosity: 5 U.S.C. 3301 and 3302, BO.. -
10577, 3 CFR1954-1958 Comp., . 218;
§ 213.101 also issued under.5 U.S.C. 2103;
§ 213.102 also fssued under § U.S.C. 1104,
Pub. L. 95-454, sec..3(5): §213.3102 also :-
issued.under 5 U.S.C. 3301, 3302 (E.O. 12364,
47 FR 22951), 3807, 8337(h), and 8457. -
2. In § 213:3202, paragraph (), is
republished to read as follows:: - -

§213.3202 Entire Executive Civil Service. -
- * * * *, . .. )

(1) Professional and édmiﬂist_rative _
career (PAC) positions.at the GS-5 or

-GS-7 grade level which are subject to

the decree entered on November 19,

1981, by the United States District Court

. for the District of Columbsia in the civil
* action known as Leuvano v. Devineand
numbered as No. 79-271, which were ot
. removed from coverage of the : ‘
. Professional and Administrative Cgfeer

Examination (PACE) prior to the

effective date of the consent deczee, #nd

which are to be filled, under
conditions described below, By

those who at the time of gach iy :
~ appointment already hgte ¢ bmpetitive

status in the Federal givil dervice. When
a Federal agency negds/fo fill a PAC
position that was not gémoved from
PACE coverage befofe the consent
decree became effgctive, and the agency
has made maximfim use of priority
placement soiiptes and has given. .. -
approp‘ri?j? cHnsideration to available

and qualifigd status applicants, then

OPM may authorize the agency. to make |

a new gppointment under this. - .
paragfaph. Such appointments shall be
authbrized and made pursuantto-such -

‘Sghedule Brequirements for PAC

dositions as shall be prescribed in the
Federal Personnel Manual. Terms of use

of this appointment authority shall be
gstablished by an appointment authority

agreement to be executed for each
position excepted from the competitive

‘service pusuant to this authority. The

appointment authority agreement will
remain in effect with respect to

- particular GS-5 and GS-7 PAC positions
_only so long as there is no competitive

examination available to fill those
positions. Establishment of a register

. under an alternative competitive

examination for any PAC position(s]) at
grades GS-5 and GS-7 will immediately

terminate all agreements permitting new .

Schedule B appointments to such
position(s) under this authority.
Individuals appointed before
termination of the agreements may,
however, continue to serve under thgte
appointments at grades G5-5 and @S-7
til they are appointed to a comppetitive

. pogition in accordance with applicable

ivi. service laws, rules, and Fegulatiogs.
; mbent of a Schedulé B PAC

may be converted to a capeer or
ditional appgintment ynder

ponjtio
caregr-ct

‘the proyisions of Exegfitive O der 12596,

he condijfons set gut in
PNg chépter.

[FR Doc. 89-882 led 4-17489; 8:45 am]
BILLING CODE 832 %
A Al

DEPAR

ENY'OF AGRICULTURE

Anlhal and Plant Healthipgpection
grvice \

9 CFER Part 77

Docket No. 89-053]

Tuberculosis in Cattle and Bison; State
Designation

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule.

SUMMARY: We are affirming without
change an interim rule that amended the
regulations governing the interstate
movement of cattle and bison because
of tuberculosis by raising the )
designation of Oregon from a modified
accredited state to an accredited-free
state.

EFFECTIVE DATE: May 18, 1989.

FOR FURTHER INFORMATION CONTACT:
Dr. Ralph L. Hosker, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance Staff, VS, APHIS, USDA,
Room 734, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
(301) 436-7715.

“SUPPLEMENTARY mFORMAﬂok:
Background ’

In an interim rule published irythe
Federal Register and effegfive January

12, 1989 (54 FR 1145146, Dotket
Number 88-191), wedmengded the
regulations in 9 CFR Par}/77 governing

the interstate mévement of cattle and
bison by remgting Oégon from the list
of modified/Accredjted states in § 77.1 '
and addigZ it to the list of accredited-
free states in th4t section. Comments on
the inferim rulé were required to be
postinarked/or received on or before
drch 13,1989. We did not receive any
omments. The facts presented in the
i[‘l;lltle i’ rule still provide a basis for this
e : ~

ecutive Order 12291 and Regulatory

exibility Act '

We are issuing this-rule in
conformance with Executive Order
12291, and we have determined that it is
not a “major rule. Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million: will not cause a major increase
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; and will not cause a_
significant adverse effect on- ’
competition, employment, investment, .
productivity, innovation, -oron the
ability of United States-based -
enterprises to compete with foreign-
based enterprises in domestic or export
markets. » oo :

For this action, the Office of
Management and Budget has waived the -
review process required by Executive
Order 12291. ' :

The groups affected by this action will
be certain livestock owners in Oregon,
as well as buyers and importers of
Oregon cattle. Changing the status of
Sregon will improve the marketability
of sattle and bison from Oregon, since
somMprospective cattle and bison
Yuyerdprefer to buy from accredited-"
Pree states. This will resultina.
beneficialeconomic impact on some
small entitidg. However, based on our -
expexience imgimilar designations of
other tates, thd impact should not be

significant.
Undei these circhmstances, the
Adminisiator of the\Animal and Plant

Health Inspection Serwge has _
determined that this action will not have

* a significan) economic impgct on a

substantial Aumber of small\entities.
Paperwork Riduction Act

The regulatidps in this subpart ontain
no information &pllection or
recordkeeping requirements under th
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Paperwork Red - ction Act of 1980 (44
U.S.C. 3501 et seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
state and local officials. (See 7 CFR Part
3015, Subpart V.) :

List of Subjects in 8 CFR Part 77

Animal diseases, Bison, Cattle,
Transportation, Tuberculosis.

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR Part 77 and
that was published at 54 FR 1145-1146
on January 12, 1989,

Authority: 21 US.C. 111, 114, 114a, 115-117,
120, 121, 134b, 134f; 7 CFR 2.17, 2,51 and
371.2(d).

Done at Washington, DC, this 12th day of
April 1989,

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 89-9199 Filed 4-17-89; 8:45 am]
BILLING CODE 3410-34-M

— ——— ——— —

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 50, 51, 52, and 170
 RIN 3150-AC61

Early Site Permits; Standard Design
Certifications; and Combined Licenses
for Nuclear Power Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is now adding a new part
to its regulations which provides for
issuance of early site permits, standard
_ design certifications, and combined,”
construction permits and operating”
licenses with conditions for nuclear
power reactors. The new part sets out
the review procedures and licensing
requirements for applications for these
new licenses and certifications. The
final action is intended to achieve the
early resolution of licensing issues and
enhance the safety and rehablhty of
nuclear power plants.
EFFECTIVE DATE: May 18, 1989.
ADDRESS: Documents relative to this
final rule may be examined and copied
for a fee at the NRC Public Document
Room, 2120 L Street NW, Washington,
DC. ,

v

7

FOR FURTHER INFORMATION CONTACT:
Steven Crockett, Attorney, Office of the
General Counsel, telephone (301) 492-
1600, on procedural matters, or Jerry
Wilson, Office of Nuclear Regulatory
Research, telephone (301) 492-3729, on
technical matters, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555.

SUPPLEMENTARY INFORMATION:
I Background

The Commission has long sought
nuclear power plant standardization
and the enhanced safety and licensing
reform which standardization could
make possible. For more than a decade,
the Commission has been adding
provisions to 10 CFR Part 50 and Part 2
that allow for limited degrees of
standardization, and for as many years,

"the Commission has been proposing

legislation to Congress on the subject.
The Commission was frequently asked
by Members of Congress to what extent
legislation on the subject was necessary,
and in doing the analysis necessary to
reply to these questions, the -
Commission came to believe that much
of what it sought could be accomplished
within its current statutory authority.
Thus the Commission embarked on
standardization rulemaking.

The rulemaking process has been
lengthy and highly public. A year and a
half ago, the Commission announced its
intent to pursue standardization -
rulemaking in its Policy Statement on
Nuclear Power Plant Standardization (52
FR 34884; September 15, 1987). The
Policy Statement set forth the principles
that would guide the rulemaking and .
provided for a forty-five-day comment
period on the Policy Statement. On
October 20, 1987, about mid-way
through the comment period the' NRC
staff held a public workshop on the
Policy Statement. During the Warkshop,
the staff presented a detailed outline of
the proposed rule and answered
preliminary questions about it. A

-transcript of the workshop may be found

in the Commission’s public document
room, Gelman Building, 2120 L Street,
NW, Washington, DC. After a lengthy
internal consideration of the comments
received on the Policy Statement and
the outline of the rule presented at the
Workshop, and after public briefings of
the Commission and the Advisory
Committee on Reactor Safeguards
{ACRS), the Commission issued a
proposed rule {53 FR 32080; Auguest 23,
1988) and provided for a sixty-day
comment period. The comment period
was extended to 75 days on October 24,
1988 (53 FR 41609). Mid-way through .
that period the NRC staff again held a

public workshop, this time on the text of -
the proposed rule.}

During the second, 75-day comment
period, the Commission received over 70
sets of comments, ranging from one-page
letters to multi-paged documents, one of
which included an annotated rewrite of
the whole rule. The commenters
included the Department of Energy
{DOE), agencies and offices in the states -
of Connecticut, Indiana, New York, and
North Carolina; the Nuclear Utility - -
Management-and Resources Council
[NUMARC), the American Nuclear - -
Energy Council, Westinghouse, General
Electric, Combustion Engineering, Stone
& Webster, the U.S. Chamber of )
Commerce, the Union of Concemed
Scientists (UCS), the Nuclear :
Information and Resource Service
{NIRS), the Obio Citizens for
Responsible Energy (OCRE), the
Maryland Nuclear Safety Coalition, and
several utilities, corporations, public
interest groups, and individuals. All the
comments may be viewed in the -
agency'’s public document room. -

The Commisgsion has carefully
considered all the comments and wishes
to express its sincere appreciation of the
often considerable efforts of the
commenters. While the broad outlines,
and even many of the details, of the
proposed rule remained unchanged in
the final rule, few sections of the - - -
proposed rule have escaped revision in
light of the comments, and some have
been thoroughly revised. In the
remainder of this section of this final
rule preamble, the. Commission makes’

. two general responses ‘to commentsand’

then summarizes both the commients
and its responses to them. In Section H
of this final rule preamble, the
Commission responds to comments on -

- the chief issues raised by the comments.

While Section II 6ften touches on the
broad policies which lie behind the rule;
readers wishing to know more about
thase broad policies may consult the
statement of considerations which was
publigshed with the proposed rule. I
Section i, which proceeds section-by- -
section through the final rule, the -~
Commission notes minor changes and
offers some minor clarifications of the -
meaning of sonie provisions, Fora
complete record of the dlfferences -

* Given this lengthy and public process, the )
Commission is unpersuaded by commenters on the
proposed rule who claim that the public was riot
given enought time to consider the rule.For . -
example, the Nuclear Information Resource Service -
{NIRS) says that given the importance of the rule, .
one “would think that the NRC would encourage the
widest possible public participation on this rile,
perhaps even by making special efforts to solicit
comment.” That is, of course, preclsely what the -
Commission did.
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Paperwork Red - ction Act of 1980 (44
U.S.C. 3501 et seq.).

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
state and local officials. (See 7 CFR Part
3015, Subpart V.) :

List of Subjects in 8 CFR Part 77

Animal diseases, Bison, Cattle,
Transportation, Tuberculosis.

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR Part 77 and
that was published at 54 FR 1145-1146
on January 12, 1989,

Authority: 21 US.C. 111, 114, 114a, 115-117,
120, 121, 134b, 134f; 7 CFR 2.17, 2,51 and
371.2(d).

Done at Washington, DC, this 12th day of
April 1989,

James W. Glosser,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 89-9199 Filed 4-17-89; 8:45 am]
BILLING CODE 3410-34-M

— ——— ——— —

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 50, 51, 52, and 170
 RIN 3150-AC61

Early Site Permits; Standard Design
Certifications; and Combined Licenses
for Nuclear Power Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is now adding a new part
to its regulations which provides for
issuance of early site permits, standard
_ design certifications, and combined,”
construction permits and operating”
licenses with conditions for nuclear
power reactors. The new part sets out
the review procedures and licensing
requirements for applications for these
new licenses and certifications. The
final action is intended to achieve the
early resolution of licensing issues and
enhance the safety and rehablhty of
nuclear power plants.
EFFECTIVE DATE: May 18, 1989.
ADDRESS: Documents relative to this
final rule may be examined and copied
for a fee at the NRC Public Document
Room, 2120 L Street NW, Washington,
DC. ,

v

7

FOR FURTHER INFORMATION CONTACT:
Steven Crockett, Attorney, Office of the
General Counsel, telephone (301) 492-
1600, on procedural matters, or Jerry
Wilson, Office of Nuclear Regulatory
Research, telephone (301) 492-3729, on
technical matters, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555.

SUPPLEMENTARY INFORMATION:
I Background

The Commission has long sought
nuclear power plant standardization
and the enhanced safety and licensing
reform which standardization could
make possible. For more than a decade,
the Commission has been adding
provisions to 10 CFR Part 50 and Part 2
that allow for limited degrees of
standardization, and for as many years,

"the Commission has been proposing

legislation to Congress on the subject.
The Commission was frequently asked
by Members of Congress to what extent
legislation on the subject was necessary,
and in doing the analysis necessary to
reply to these questions, the -
Commission came to believe that much
of what it sought could be accomplished
within its current statutory authority.
Thus the Commission embarked on
standardization rulemaking.

The rulemaking process has been
lengthy and highly public. A year and a
half ago, the Commission announced its
intent to pursue standardization -
rulemaking in its Policy Statement on
Nuclear Power Plant Standardization (52
FR 34884; September 15, 1987). The
Policy Statement set forth the principles
that would guide the rulemaking and .
provided for a forty-five-day comment
period on the Policy Statement. On
October 20, 1987, about mid-way
through the comment period the' NRC
staff held a public workshop on the
Policy Statement. During the Warkshop,
the staff presented a detailed outline of
the proposed rule and answered
preliminary questions about it. A

-transcript of the workshop may be found

in the Commission’s public document
room, Gelman Building, 2120 L Street,
NW, Washington, DC. After a lengthy
internal consideration of the comments
received on the Policy Statement and
the outline of the rule presented at the
Workshop, and after public briefings of
the Commission and the Advisory
Committee on Reactor Safeguards
{ACRS), the Commission issued a
proposed rule {53 FR 32080; Auguest 23,
1988) and provided for a sixty-day
comment period. The comment period
was extended to 75 days on October 24,
1988 (53 FR 41609). Mid-way through .
that period the NRC staff again held a

public workshop, this time on the text of -
the proposed rule.}

During the second, 75-day comment
period, the Commission received over 70
sets of comments, ranging from one-page
letters to multi-paged documents, one of
which included an annotated rewrite of
the whole rule. The commenters
included the Department of Energy
{DOE), agencies and offices in the states -
of Connecticut, Indiana, New York, and
North Carolina; the Nuclear Utility - -
Management-and Resources Council
[NUMARC), the American Nuclear - -
Energy Council, Westinghouse, General
Electric, Combustion Engineering, Stone
& Webster, the U.S. Chamber of )
Commerce, the Union of Concemed
Scientists (UCS), the Nuclear :
Information and Resource Service
{NIRS), the Obio Citizens for
Responsible Energy (OCRE), the
Maryland Nuclear Safety Coalition, and
several utilities, corporations, public
interest groups, and individuals. All the
comments may be viewed in the -
agency'’s public document room. -

The Commisgsion has carefully
considered all the comments and wishes
to express its sincere appreciation of the
often considerable efforts of the
commenters. While the broad outlines,
and even many of the details, of the
proposed rule remained unchanged in
the final rule, few sections of the - - -
proposed rule have escaped revision in
light of the comments, and some have
been thoroughly revised. In the
remainder of this section of this final
rule preamble, the. Commission makes’

. two general responses ‘to commentsand’

then summarizes both the commients
and its responses to them. In Section H
of this final rule preamble, the
Commission responds to comments on -

- the chief issues raised by the comments.

While Section II 6ften touches on the
broad policies which lie behind the rule;
readers wishing to know more about
thase broad policies may consult the
statement of considerations which was
publigshed with the proposed rule. I
Section i, which proceeds section-by- -
section through the final rule, the -~
Commission notes minor changes and
offers some minor clarifications of the -
meaning of sonie provisions, Fora
complete record of the dlfferences -

* Given this lengthy and public process, the )
Commission is unpersuaded by commenters on the
proposed rule who claim that the public was riot
given enought time to consider the rule.For . -
example, the Nuclear Information Resource Service -
{NIRS) says that given the importance of the rule, .
one “would think that the NRC would encourage the
widest possible public participation on this rile,
perhaps even by making special efforts to solicit
comment.” That is, of course, preclsely what the -
Commission did.
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between the proposed rule and the final
rule, readers may consult the
comparative text of the final rule, which
is available in the agency 8 pubhc
document room.

Two General Responses to Comments

Before summing up the comments and
the Commission’s responses to them, the
Commission wishes to make clear what
it has not tried to do in this rulemaking.
First, although this is an important
rulemaking, it does not resolve all the
safety. environmental, and political
issues facing nuclear power. The
Commission received urgings to .
undertake deep reforms before issuing
this final rule. The Commission was, for
instance, urged to streamline the hearing
procedures in 10 CFR Part 2, Subpart G,
restructure the utilities' liabilities under
the Price-Anderson Act, decide once
and for all what safety criteria shall be
applied to all future plants, solve the
problem of nuclear waste, turn all health
and safety regulation—not just the
NRC's—over to the states, reconsider -
whether economic considerations
.should ever enter into safety decisions,
conduct local running referenda on
whether a given nuclear power plant
should be built, and have Congress
directly review designs. In sum, the
Commission was urged to do everything
before it did anything.

However, the Commission has stuck
to the simple aim in this rulemaking of
providing procedures for the
standardization of nuclear power plants
and more generally for the early
resolution of safety and environmental
issues in licensing proceedings. The
Commission has declined fo tie the fate
of this rulemaking to the progress of the
agency’s many other ongoing efforts,
such as revision of the agency's hearing
procedures, implementation of the
Policy Statement on Safety Goals (51 FR
30028; August 21, 19886), development of
techniques of analysis of risk and cost,
and preparation for the licensing of a -
high-level waste repository. The final
rule necessarily touches on substance
whenever it sets forth requirements for
the technical content of applications for
early site permits, design certifications,
or combined licenses, or discusses the
applicability of existing standards to
new designs and new situations. But
even here, the Commission has avoided
establishing new safety or .
environmental standards, although the
Commission may choose to adopt
additional safety standards applicable
to new designs prior to the advent of
design certifications.

Second, many saw this rule as the
occasion for arguments over the future
viability of nuclear power in the United

States. On the one hand, the
Commission is vigorously accused of
promoting the nuclear industry and
shutting local governments and
individual citizens out of the licensing
process. On the other hand, the
Commission is told that the licensing
process is “the reason” for “the loss of
the nuclear option”, and that reform of
that process is the “sine qua non" of the
viability of that option.

Certainly, the Commission hopes that
this rule will have a beneficial effect on
the licensing process. In other words,
the Commission hopes that effort has
not been wasted on a rule which will
never be used. But the Commission is*
not out to secure, single-handedly, the -
viability of the industry or to shut the
general public out. The future of nuclear
power depends not only on the licensing
process but also on economic trends and
events, the safety and reliability of the
plants, political fortunes, and much else.
The Commission's intent with this
rulemaking is only to have a sensible
and stable procedural framework in
place for the consideration of future
designs, and to make it possible to
resolve safety and environmental issues

. before plants are built, rather than after.

Summary of the-Comments and the
Commission’s Responses

The comments on the proposed rule
are characterized both by their broad
agreement that standardization and
early resolution of licensing issues are
desirable, and by their often deep
differences on what kinds of designs
should be certified, how they should be
certified, and what consequences
certification should have for the
licensing process.

As to what kinds of de31gns should be

~ certified, except for the very few who

opposed any licensing of any nuclear
power plant, no commenter opposes the
certification of designs which differ
significantly from the designs which
have been built thus far; but some; UCS,
for instance, say that only “advanced”
designs should be certified, and many,
including UCS, DOE, and Westinghouse,
say that only designs for whole plants
should be certified.

While not withholding certification
from incomplete designs or designs
which are not advanced, the final rule
has moved a long way from the position
the Commission téok in the legislative
proposal it made shortly before this
rulemaking began. There, certification
was held out only for evolutionary light
water designs, but was permitted for the
design of any “major portion” of a plant.
The final rule provides for certification
of advanced designs and permits
certification of designs of less than full

" scope only in lnghly restncted

circumstances. ' )
As to how designs should be cerhfied »

most commenters think the Commission -

has authority to certify.either by rule or
by license. However, some commenters
see advartages in certification by - :
license, OCRE, for instance, says that '
certification by license is more
appropriate, and some industry
commenters think that more protectmns
are available to'the holder of a design
license than are available to the
“holder” of a design rule. Some
commenters prefer certification by. -
license because they believe thata -
hearing on a license has tobea formal
adjudication.

The final rule reflects the
Commission’s long-standing preference
for certification by rulemaking (see the
old 10 CFR Part 50, Appendix 0,
paragraph 7), and for certification
hearing procedures which, while they
permit formal procedures when needed,
do not assume that formal procedures -

" are the best means for resolvmg every

safety issues.

Finally, the deepest dxfferences among a

the commenters concern the: -
consequences of standardization and
other devices for early resolution of
licensing issues for the licensing -
process. One commenter believes that,
once a plant is built under a combined .
license, there need be no hearing at all
before operation begins. Several of these
commenters characterize the proposed .
rule’s provision for an opportunity for a
hearing just before operation as the old-
two-step licensing process undera -
different name. Others believe notonly -
that there should be such a hearing but, .
also that resolution of issues in earlier -
proceedings does not entail any
restriction on the issues which may be
raised in the hearing after construction.
Many of these commenters attribute o .
the Commission an intent to do away
with pubhc parhcxpatlon in the hcensmg
process. -

The Comxmsswn has.given more
consideration to this issue than to any
other procedural question raised by the -
proposed rule. As a result, the proposed
rule’s provisions on hearings just before
operation have been revised in the final
rule (the revised provisions are.
discussed in more detail below).

However, the final rule still provides for L

an opportunity for a hearing on limited
issues before operation urider a -
combined license. But the mere fact of.

- this opportunity does not in¢an that the’

rule is hiding the old two-step process -
under a different name. By far the '
greater part of the issues which in the -
past have been considered in operating
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license hearings would, under the new-
rule, be considered at the combined ; -
license stage or in a certification .
proceeding, including the bulk of .
emergency planning issues. Similarly, -
the mere fact that any hearing prior to -
operation would belimited does not .
- mean that the Commigsion is attempting

to remove the public from the licensing .

process. The rule does not prevent the.
public from participating in the

resolution of any operating license issue..
Tt simply moves the bulk of the issues up .

front in the licensing process to the ..
design certification, early site-permit, -
. and combined license parts of the
_ process. o

II. The Principal Issues
1. Requirements for Applications for .
Design Certification : .
Because design certification is the key
procedural device in Part 52 for bringing

about enhanced safety and early
resolution of licensing issues, the

principal issues with responses to
comments on the proposed rule’s:
requirements for applications for-
certification: e o

o "Adva;;qéd’f Designs L
The proposed rule provided for - -
certification both of evolutionary light-

water designs, that is, improved -
versions of the light-water designs now

in operation, and of “advanced” designs,,

that is, designs which differ significantly
from the evolutionary light-water = -~
designs, or which incorporate, to a
greater extent than evolutionary light-
water designs do, simplified, inherent,
passive, or other innovative means to
accomplish their safety functions (the .
distinction between evolutionary light-
‘water designs-and advanced designs is: -
discussed at greater length below). The
proposed rule required that some . -
advanced designs could not be certified
until full-scale prototypes of them were
built and tested. While agreeing with the
requirement for prototype testing of
some advanced designs, several
commenters, UCS prominent among.
them, say that certification should be - .

‘held out only to advanced designs. ucs

argues that without such a limitation on
the designs which could be offered up -
for certification, the proposed rule. . -
would discriminate against the ° -
development of advanced designs of
greater safety, because, given the choice

_ between seeking certification ofa -
familiar design and seeking certification
of a design which the Commission might
require to be tested in a full-scale .
prototype, an applicant would choose to
avoid having to build a prototype.

As is noted above, the rule, unlike the
legislative proposals which preceded it,
provides for certification of advanced
designs. However, it also provides for
certification of evolutionary light-water
designs. The Commission’s legislative
proposals on standardization have
always focused on these designs, on the
grounds that the light-water designs now
in operation provide a high degree of
protection to public health and safety.
Moreover, the Commission does not
believe that the requirement in some
cases for a prototype is such a burden.
Whatever burden having to test a
prototype may be, the burden may be
lessened by agreements of cost-sharing
among utilities and other organizations,
and by licensing the prototype for .
commercial operation. It iswell to
remember also that, under the rule, -
prototype testing is required only for:
certification or an unconditional final
design approval, if at all. A final design
approval under 10 CFR Part 52,

Commission begins its discussion of the * Appendix O (formerly in Part 50) can be

granted subject to conditions requiring
prototype testing. See 10 CFR Part 52,
Appendix O, paragraph 5. Moreover, a
licensed prototype may be replicated.

b. Requirement to Address Unresolved
Safety Issues and Safety Goals

Several commenters object to the
proposed rule’s requirement that
applicants for certification propose
technical resolutions of Unresolved
Safety Issues and high- and medium-
priority Generic Safety Issues. This
requirement, and similar ones relating to
probabilistic risk assessments and the
Commission’s Three Mile Island

' requirements for new plants, 10 CFR

50.34(f), were announced in the
Commission’s Severe Accident Policy

‘Statement (50 FR 32138; August 8, 1985)

and in the Commission’s Policy
Statement on Standardization {52 FR
34884; September 15, 1987). Some '
commenters call it “inappropriate” to

" impose this burden on applicants.

Others say that no resolution of one of
these issues should be imposed on a
design unless the resolution had passed

. a cost-benefit test.

The Commission believes-that it is not
inappropriate to require that an
applicant for certification show either
that a particular issue is not relevant to
the design proffered in the application,

or that the applicant has in hand a

design-specific resolution of the issue -
{the applicant is of course not required

_ to propose a generic resolution of the
issue). As to cost-benefit tests, the

Commission will of course apply them to
the resolution of safety issues where the

* resolutions are being imposed on

existing plants and adequate protection

is already secured. See 10 CFR 50.109
and UCS v. NRC, 824 F.2d 108 (D.C. Cir.
1987). However, {nitial certification does’
not involve backfitting. Designers will,
of course, strive for a cost-effective
design, but the Commission declines to
incorporate a cost-benefit test in the
standards for certification. - '

c. Requirements on‘Scope of Design and
on Prototypes

In the statement of considerations-
accompanying the proposed rule, the
Commission noted that the proposed
rule permitted certification of
incomplete designs only in limited cases,
while the legislation the Commission
had proposed to the 100th Congress had
been less stringent about scope of
design. The Commission invited
comment on whether the final rule
should return to the policy reflected in
the proposed legislation. DOE,
Westinghouse, and UCS, among others,
argue that only designs of complete
power plants—excluding site-specific
elements of course—should be certified.
NUMARGC, however, advocates a return.
to the policy of the legislation proposed
to the 100th Congress. One engineering
firm argues that requiring complete:
designs would limit market forces that
could contribute to standardization.

The final rule is even more stringent
about completeness of design than the
proposed rule was. The final rule’s
provisions on scope, see § 52.47, reflect
a policy that certain designs, especially
designs which are evolutions of light-
water designs now in operation, should
not be certified unless they include all of

_ a plant which can affect safe operation

of the plant except its site-specific
elements. See § 52.47(b). Examples of
designs which are evolutions of
currently operating light-water designs
are General Electric's ABWR, o
Westinghouse’s SP/90, and Combustion
Engineering’s System 80+. Full-scope
may also be required of certain
advanced designs, namely, the
“passive” light-water designs such as
General Electric’s SBWR and
Westinghouse’s AP600. Considerations
of safety, not market forces, constitute
the basis for the final rule’s requirement
that these designs be full-scope designs.
Long experience with operating light-
water designs more than adequately
demonstrates the adverse safety impact
which portions of the balance of plant
can have on the nuclear island. Given
this experience, certification of these
designs must be based on a .

consideration of the whole plant, or else

the certifications of those designs will
lack that degree of finality which should
be the mark of certification. -




Federal Register / Vol. 54, No. 73 [ Tuesday, April 18, 1989 [ ‘Rules and Regulatlons 15375 s

However, the Commission has not
adopted UCS’s position that no design of
incomplete scope could ever be
certified. There is no reason to conclude
that there could never be a design which
protects the nuclear island against
adverse effects cauged by events in the
balance of plant. The final rule therefore
provides the opportunity for certification
of designs of less than complete scope, if
they belong to the class of advanced
designs. See § 52.47(b). Examples of
designs in this class include the passive
light-water designs mentioned above
and non-light-water designs such as
General Electric’s PRISM, Rockwell’s
SAFR, and General Atomic’'s MHTGR. -
But here too the rule sets a high
standard: Certification of an advanced
design of incomplete scope will be given
only after a showing, using a full-scale
prototype, that the balance of plant
cannot significantly affect the safe
operation of the plant.

Standardization along these lines may
indeed limit some market forces,
particularly those which encourage a
highly differentiated range of products.
However, the final rule’s requirements
on scope in no way limit innovative

- arrangements among vendors and
architect-engineers for bringing new
designs before the Commission.

The final rule is clearer than the
proposed rule was in identifying those
designs which cannot be certified
without a program of testing. For .
purposes of determining which designs
roust undergo a testing program to be
certified, the rule distinguishes between
all:-advanced designs—be they passive
light-water or non-light water—and
evolutionary light-water designs, Some
testing may be required of all advanced
designs. Passive light-water designs are
to some extent also evolutions of the
light-water designs now licensed, but
they have design features which are not

“present on plants licensed and operating
in the United States, Therefore the rule
requires that the maturity of the passive
light-water designs be demonstrated
through a combination of experience,
appropriate tests; or analyses, but most
likely not through prototype testing. See
§ 52.47(b)(2). While analyses may be
relied upon by the staff to demonstrate
the acceptability of a particular safety
feature which evolved from previous
experience or to justify the acceptability
of a scale model test, it is very unlikely
that an advanced design would be
certified solely on the basis of analyses.
Prototype testing is likely to be required
for certificaton of advanced non-light-
water designs because these
revolutionary designs use innovative
means to accomplish their safety

functions, such as passive decay heat
removal and reactivity control, which
have not been licensed and operated i in
the United States. Seeid.

d. Certification by Rulemaking

The proposed rule provided for design
certification by rulemaking. Here the
proposed rule was in accord with the
old 10 CFR Part 50, Appendix O, ’

“paragraph 7 (this paragraph is now

being replaced by Subpart B of Part 52}.
However, in the notice of proposed
rulemaking, the Commission invited
comments on whether certification
should be by license rather than rule.
Although the Commission expressed
some doubts on the matter, commenters-

" generally agree that the Commission has-
the authority to license designs. Some ™ . -

industry commenters and some public -
interest groups alike go further and
argue that certification by license'is’

preferable. Industry commenters arguing-

this position believe that the rights and-
obligations which attach to a license are
clearer than those which attach to a
rule, For instance, a license is possessed
by some entity and, under Commission
law, cannot be transferred without that
entity’s consent. Some public interest
groups prefer certification by licénse
because they believe that the hearing on
a license would have to be a formal
adjudication.

The Commission continues to beheve
that certification by rule is preferable to
certification by license. As DOE says,a

design certification will, like a rule,- have ,

generic application. Moreover,
certification by rulemaking leaves the
Commission free to adapt hearing
procedures to the requirements of the
subject matter, rather than rely
exclugively on formal adjudicatory
devices even when they are not useful
(hearing procedures are more fully
discussed below). Finally, certification
by rulemaking permits the Commission -
1o consider reactor designs submitted by
foreign corporations. However, the
Commission will give priority to designs
for which there is a demonstrated
interest in the United States. The -
Commission will review other demgns
as resources permit. :

For the reasons just given, the ﬁnal
rule retains provisions for certification

- by rulemaking. Westinghouse suggests -
also adding provisions for certification -

by license, leaving it to the applicant to
choose between certification by license
and certification by rulemaking. The
Commission, however, prefers
rulemaking and sees no advantage to
providing such an option.

NUMARC, while supporting
certification by rule, suggests adding
provisions analogous to existing -

provismns in10 CFR Part 50 for transfer ,
or revacation of a license. See 10 CFR
50.80 and 50.100. However, arule
certifying a design does not; stiictly” ~ -
speaking, belong to the designer.” "~ . -
Therefore, such a rile canfiot be -
transferred or revoked by ad;udlcatory

~ enforcement. Applying § 50.80, in

particular, to a rule certifying a ‘design
would be akm to giving the vendor of .
the design 4 patent, but the Commxgglon ,

. has no anthonty to issue patents.

Nonetheless, the vendor whose’ deslgn

is certified by rule is not without

protection. Section 52.63{a), the -
Administrative Procedure Act, and, =
ultimately, 1udmial review protectthe . .
vendor against arbitrary amendment or = |
recission of the certification rule, and

the law of patents and trade secrets.
protects the vendor agamst unlawful use
of the design. In order to give the vendor -

“more opportunity to treat elements of

the design as trade secrets, the final rule -
provides that proprietary information .
contained in.an apphcahon for design -
certification shall be given the same
treatment that such mformahon would
be givenin a proceeding onan- . - -
apphcatlon for a construction perinit or.

_ an operating license under 10-CFR Part

50, See § 52.51. ‘Moreover, an apphcant
referencing a design certification and. -

seeking to use a designer other thanthe. ~* * "

designer which achieved the R
certification would have to comply w1th :

'§§ 52.63(c) and 52.73, and the other

designer would have to pay a portmn of

‘the cost of review of the applicationfor . . .. -
certification. See 10 CFR 170.12 (d) and ST

(e), as-amended in this document. -

e Apphcablhty of Exlstmg Standards EER
With one exception, the proposed rule

did not say what safety standards
would be applied to a design proffered
for certification; or even precisely what o
existing information requirements -
applicants would have to.meet.2 In its
lengthy and highly detailed comments, -

" NUMARC proposes adding to.the rule a

large number of highly specific cross-
references to Part 50, and a statement

- that no other portions of Part 50 apply.. - v

The final rule’ promdes that the -

" standards set out in 10 CFR Part 20, Part

50 and its appendices, and Parts 73-and
100 will- apply to the new designs where
those standards are technically rélevant
to the design proposed for thé facility. - :
See new § 52.48. Application of Parts 20,
50, 73, and 100 to the cerhflcahon of new

*The: proposed rule did state that an apphcation

for certification would have to demonstrate that the
‘design compiled with the technically relevant .. ..°.. -~ -
portions of the Commission’s Three Mile lsland‘ P

requirernents set forth in 10 CFR 50.34(f) See
§ 52.47(a), 53 FR 32073 (propoaed mle) v
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~ designs, as reflected in § 5248, should
. go a leng way toward establishing the
regulatory standard that new designs .
must meet, and thereby provide the
regulatory stability thatis.an essential
prerequisite to réalizing the benefits.of
standardization. The Commission - .
recognizes that new designs may . .
~ incorporate new features notaddressed
by the current standards in Parts 20, 50,
73 or 100 and that, accordingly, new -
standards may be required to address N
any such new design features. ' B
Therefore, the NRC staff shall, as soon
as practicable, advise the ‘Commission
of the need for criteria for judging the
safety of designs offered for certification
that are different from or supplementary
to current standards in 10 CFR Parts 20,
50, 73, and 100. The Commission shall
consider the NRC staff's views'and
determine whether additional
rulemaking is needed or appropriate to
. resolve generic questions thatare
epplicable to multiple designs. The
objective of such rolemaking would be
to incorporate any mew stgndards in - ‘
Part 50 or Part-100, as appropriate, -
rather then to develop such '
the context of the Commission’s review-
and approval of individual applications
for design certifications. On the other '~
hand, new design features thatare -

unigue to a particular design would be o

addressed in the context of a rulemaking
“proceeding for that particular design.* -
f. Hearings on Applications for Design. -
Certifications BT
Like the proposed rule, the final rule
provides for notice and comment . - - -
rulemaking on en application fora
design certification; together with an
opportunity for an informal hearing on
an application for a design certificdtion.
The rule also permits the use of more -
formai procedures where they are the- -
only procedures available for resolving
a given issue properly. See § 52.51. UCS-
and others argue that any hearingon -
certification should be a formal -
adjudication. In particular, UCS argues
that the certifica rion proceeding will be
dealing with adjudicative, as:oppesed

1o
legisltative, facts and therefore should be

fully adjudicetory. UCS characterizes
adjudicative facts as “uniquely related

" to activities of the parties that areat -

issue™ and legislative facts as "facts
about industry practices, econoinic
impact, scientific data, and other _
information about which the parties -
have no special informetion.” "~ . -
UCS’ argument proves too much. If the
. facts to be considered in a certification .
* proceeding are wholly adjudicative, -
then, because those facts are like the -
facts considered in any rulemaking on”
- safety isenes, every such rulemaking

must be a formal adjudication. However,
this conclusion is clearly not the law;
therefore, the facts in.a certification

" proceeding are not wholly adiudicatorj.

Moreover, if such facts must be
categorized at all, they are more
“legiglative” than “adjudicative”, as

" UCS defines those terms, for while they

are “related to activities of the parties”,
they are not uniquely so, and they are
facts about “industry practices,
scientific data”, engineering principles,
and the like,

Several commenters also argue that
the certification proceeding should be a
formal adjudication because cross-
examination is an unsurpassed means

- for discovering the truth. Again, the

argument proves too much, namely, that
every mlemaking, indeed every species
of lawmaking, should be formal
adjudication. Part 52 does not agsume
the superiority, or even the usefulness,

* of formal procedures for resolving every

iseue; but it does provide for their use
where they are the only means available
for resolving an issue properly.
g. Pees for Review of Applications

The final rule adheres to the fee policy
embodied in the proposed rule. An
applicant for design certification does
not have to pay an application fee, but
the applicant will have to pay the full
cost of the NRC review of the
application, although not until the
certification is referenced in an
application for a construction permit or
combined license, or, failing that, not
until the certification expires. The
details of the scheme of deferral of the
fees appear in conforming amendments
to the recently amended 10 CFR Part 170
(53 FR 52632; December 29, 1988).

"UCS asserts that the provision for
deferral of fees for NRC review is
“unconscionable”. To the contrary, the
Commission believes that there is
nothing “uncenscionable” about deferral
of fees for a program whose aim is to
enhance safety. . :

Seme indusiry commenters assert that

_ the requirement for payment of the full

cost of NRC review presents an
“insurmountable disincentive” to the
development of certified designs. Some
industry commenters propose putting a
ceiling on fees for certification review,
in order to help vendors better estimate
the costs of developing and certifying a
design. The Commission fully recognizes
that it will be difficult for a vendor to
estimate the costs of taking a design
through to certification. However, a
ceiling on fees only displaces the burden
of that uncertainty from the vendor to
the public. In recent years, the NRC has
been obliged by statute to charge fees

- which return to the Federal Treasury a

portien of the costs incurred in

‘regulation. Deferral of fees is more in

line with the policies behind those
statutes than is putting the burden of
uncertainty on the public.

h. Finality -

Standardization has the double aim of
enhancing safety and making it possibie
1o resolve design issues before
construction. Of these two aims,

. enhanced safety is the chief, because

pre-construction resolution of design
issues could be achieved simply through
combined construction permits and
operating licenses with conditions.
Achievement of the enhanced safety
which standardization makes possible
will be frustrated if too frequent changes
to either a certified design or the plants
referencing it are permitted.

The proposed rule put forward
principally three means of preventing a
continual regression from
standardization. First, the proposed rule
required that any amendment proffered
by the “holder” of a certification be
considered in a notice and comment
rulemaking and granted if the
amendment complied with the Atomic
Energy Act and the Commission’s
regulations, Second, the proposed rule
prohibited the licensee of a plant built
according to a certified design from
making any change to any part of the
plant which was described in the
certification unless the licensee had
been granted an exemption under 10
CFR 50.12 from the rule certifying the
design. Third, the proposed rule stated
that the Commission would not backiit a
certified design or the plants built
according to it unless a backfit were
necessary to assure compliance with the
applicable regulations or to assure :
adequate protection of public health and
safety. See § 52.63 of the proposed rule,
53 FR 32074, col. 3, to 32075, col. 2. The
Commission invited comment on
whether the amendment and exemption .
standards were stringent enough, and on

.whether the backfitting standard gave

certifications a reasonable degree of
finality. See 53 FR 32067, col. 2.

The comments focus on the standard
of amending the certification, one group
of comments wanting to make it harder
for the “holder” of a certification to get
an amendment, and another group
wanting to make it easier. Several
commenters say that the proposed rule
wrongly makes it easier for the designer
to amend the certified design than itis
for the Commission o backfit the
design. To correct this perceived
imbalance, UCS, among others, proposes
that no amendment be granted unless it
constitutes a safety enhancement, and . -
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that any amendment granted be
backfitted on all plants built according
to the design being amended. OCRE
proposes that, at a minimum, no
.amendment should be granted which
would entail a decrease in safety. On
the other side, NUMARC proposes
virtually the same standard as a
maximum: Any amendment which has
no safety impact should be granted.
DOE in effect argues that the
Commission does not have authority to
ask for more than OCRE's minimum,
because this type of amendment would
be proposed for economic, plant
efficiency, or other business reasons and
the NRC has no expertigse or authority in
areas involving business judgments, The
. law firm of Bishop, Cook, Parcel], and
Reynolds, representing several utilities,
proposes a backfitting standard more
stringent than the one in the proposed
rule: The Commission should not impose
backfits on a design for the sake of
compliance with applicable regulations
unless the lack of compliance has an
adverse impact on safety. Going even
further in the same vein, the U.S.
Chamber of Commerce proposes that
even where the lack of compliance has
an adverse impact on safety, the backfit
should have to pass muster under a
cross-benefit analysis.

The final rule places a designer on the
same footing as the Commission or any
other interested member of the public.
No matter who proposes it, a change
will not be made to a d931gn
certification while it is in effect unless
the change is necessary to bring the
certification into compliance with
Commission regulations applicable and
in effect when the certification was
issued, or to assure adequate protection
of public health and safety. See
§ 52.63(a){1). Thus, the final rule cannot
be said to make it easier for a designer
to amend a certification than for the
Commmission to backfit the design. But
more important, the final rule thus
provides greater assurance that
standardization and the concomitant
safety benefits will be preserved.

The Commission is not adopting
Bishop, Cook’s suggestion that
compliance be required only when non-
compliance would have an adverse
impact on safety. Licensees seeking
relief from a design certification, who
believe that non-compliance would have
no adverse impact on safety, should
request an exemption under 10 CFR
50.12. Neither is the Commission
adopting the suggestion of the U.S.
Chamber of Commerce that cost-benefit
analyms be used to determine whether -
to impose backfits on designs to bring
them into compliance with applicable

regulations. The Atomic Energy Act

allows the Commission to consider costs .

only in deciding whether to establish or -
whether to enforce through backfitting -
safety requirements that arenot -
necessary to provide adequate
protection. See UCS v. NRC, 824 F.2d
108, 120 {1987).

The final rule, like the proposed rule,
permits applicants for combined -
licenses igssued under the rule, and

licensees of a plant built according toa
certified design, to request an exemption
under 10 CFR 50.12 from a rule certifying -

a design. Among the comments on the
appropriateness of using § 50.12 in the
standardization context were NIRS'

‘comment that § 50.12 permitted -

exemptions at a “whim™ and DOE's

suggestion that no exemptions should be

granted at all. Qut of respect for the
unforeseen, the Commission has decided
to adhere to §50.12, but the final rule -
does require that, before an exemption
can be granted, the effect which the
exemption might have on
standardization and its safety beneﬁts
must be considered.

As a further guard agamst a loss of
standardization, the final rule, again like
the proposed rule, also prohibits a
licensee of a plant built according to a
certified design from making any change
to any part of the plant whichis - -
described in the certification unless the -
licensee has been granted an exemphon
under 10 CFR 50.12 from the rule -
certifying the design. Because the -
certification is a rule, 10 CFR 50.12; not -
50.59, is the standard for determining

whether the licensee may make changes -

to the certified portion of the design of
the plant without prior approva] from
the NRC. NUMARC says that, given the
practicalities of construction and the
limited resources of the NRC staff,
licensees need the flexibility afforded by
§ 50.59. However, the Commission
believes that the certifications
themselves and § 50.12 will provide the

necessary flexibility with respect to the

certified portion of the plant {or at least
as much flexibility as is consistent with .
achieving the safety benefits of .
standardization), while § 50.59 will
continue to apply to the uncertified
portion. How much flexibility § 50.12
will provide depends in large parton
how much detail is presentin a demgn
certification, and just how muchis .
present will be an issue which will have
to be resolved in each certification
rulemaking. The Commission does
expect, however, that there will be less -
detail in a certification than in an
application for certification, and that a
rule certifying a design is likely to
encompass roughly the same design

features that § 50.59 prohibits changing
without prior NRC approval. Moreover,
the level of'design detail in certifications
should afford licensees an opportunity
to take advantage of improvements in
equipment.-

The comments on the proposed rule
raise two other important finality issues,
both connected with backfitting. The -
first bears on the criteria for renewal of =
a design certification. The proposed rule -
provided that the Commission would
grant a request for renewal of a design
certification if the design complied with . .
regulations in effect at renewal and.any"
more stringent safety requirements .~~~
which would bring about a substantial

increase in safety at a cost justifiedby - .

- the increase [strictly speaking, the
backfit rule would not apply at renewal, -
but the proposal nonetheless -
incorporated the backfit rule’s cost-
benefit standards). See § 52.59(4), 53 FR
32074, col. 3. Bishop, Cook, among

* -others, proposes that the standard for

renewal be compliance with regulations
_in effect not at renewal but rather at the
time the certification was ariginally
issued, together with any other more -~
stringent requirements which are’ -
justified under the backfit rule. The
proposed rule's criteria were in fact
_equivalent to Bishop, Cook’s in theu' .
"impact on a given design certification, -
but they differed in their impact on the .
timing of some backfit analyses, the
proposed rule prowdmg thatsome - . .
would be done in mlemakmgs wlule the .
given certification was in effect.

. However, the final rule adopts Bishop,
Cook’s proposal because it more clearly
says that imposition of more stringent
requirements on a design during a -
renewal proceeding will be governed by
backfit standards. -

The second of the otherimportant
finality issues raised by the comments
concerns the finality of 10 CFR Part 52,
Appendix O (formerly in Part 50) final
design approvals (FDAs) already in-
effect on the effective date of this rule. -
‘Section 52.47(a)(2) of the proposed rule -

. stated that holders of FDAs in effecton-

the effective date of the rule might have -
to submit more information to the staff-
in connection with the review for -

certification. NUMARC proposes ad&ng. .

a “grandfather” clause which would
prohibit the Commission from imposing,
__during the certification proceeding, any -
change on that part of the design which
is covered by an already effective FDA :

- unless the change meets the cntena of

the backfitrule. - -

Adoption of NUMARC’s proposal
would not only entail a significant - -
change in the force of an FDA, it would -
also extend the range of application of



R EEESE———

15378

. Federal Register /- Val. 58,:No..73 ] Tuesday, April 18, 1989 | Rules and Regulations

the backfit rule. Under existing NRC .
regulations, an FDA binds the staffina
' ljagmingpmqeedinsbutnotmﬁ' et il
- certification proceeding; andevenina.
licensing proceeding, the staff may, on
the grounds of significant new: . ..o -
information or other good cause; . -
reconsider an earlier determination. See
10 CFR Part 52, Appendix O, paragraph
5. Moreover, the FDA does not bind the -
Commission or the Commission’s. .. -
adjudicatory panels. Id. at paragraph 8.
The backfit rule applies to any proposal
which would require the holder of an
FDA to meet a new standard in order {o.
remain in possession of the FDA, see 10.
CFR 50.109(a)(1), but the backfit rule
does not change the force an FDA has in
a licensing proceeding or certification
proceeding. C e
NUMARC's proposal, however, would
‘bind both the staff and the Commission
in a certification proceeding and would -
add a cost-benefit test to the tests which
must be met before a determination -
made in an FDA could be reconsidered.
NUMARG's proposal thus would ~
effectively amend both the backfit rule
and the cited paragraphs of Appendix
O: It would, in effect, turn any existing -
FDA into a partial certification. Here the
Commission would rather adhere to the -
_ finality provigions in the existing =
regulations, including Appendix O, and
the backfit rule. The Commission .
believes that, in this situation, these
provisions adeguately balance the need
for finality with the heed for flexibility -
1o deal with unforeseen safety advances

or risks.
2, Early Site Permits B0
What design certification is to the
_ early resolution of design issues, the
early site permit is to theearly - .~ =
resolution of site-related issues. Both the-
certification and the permit makeit-
possible to resolve important ficensing
issues before a construction permit -~
. proceeding. They in effect make possible
the banking of designs and sites, thereby
making the licensing of a given plant * :
mare efficient. However; some - - :
Commiisgion shonld issue early site - -
permits. The Atiorney General of New
York, for instance, seesnoneed for *
early site permits and questions whether
there could be grounds adequate o .~
support approval of a site for twenty -

unger the proposed. ule {the final rale.
provides that permits will have terms of /
between ten and twenty years). He -
_points out that under the NRC's current
regilations, NRC early decisions on site
suitability issues raised in connection
with a construction permit generally
remain effective for only five years. See

. issued. .

10 CPR 2.606:and 10 CFR Part 52,
Appendix Q {formerly in Part 50},
paragraph 5. The Connecticut Siting

"Council strongly suggests that the State

of Connecticut wonid be unable to
participate in an NRC hearing on an
application for an early site permit
unless the application proposed a
“gpecific’’ nuclear power plant. Finally,

one commenter is concerned that jand

" approved under an early site permit

might never be used fora nuclear power

ant, and thus development of the land
for a non-nuclear use would have been

- needlessly delayed.
- The Commission believes that early -

site permits can usefully serve as
vehicles for resolving most site issues
before large scommitmerits of resources
are made. Moreover, the Commission

‘believes that a term of ten to twenty

years for early site permits will make
early site permits more useful for early
resolution of site issues than would the
five-year term in 10.CFR 2.606 and 10
CFR Part 52, App. Q, because the longer
term will require less frequent

" reassessments of issues than would the

shorter term. The five-year term is a
function not of the reliability of the

-~ information available to make the

decisions, but rather of the fact that the
decisions made under those provisions
may only resolve isolated site issues 3
and anticipate site utilization in the very
near term. The Commission is confident
that there will be information adequate
to support site approvals lasting up to 20
years. After ail, the Commission licenses
plants and their sites for operation for
periods of up to twice twenty years.
Where adequate information is not
available, eatly site permits will not be

‘The Comission is also confident that
enough infermation on reactor design

" will be available in an early site permit
-proceeding o permit sound judgments

about environmental impacts and thus
to enable state and local agencies such
as the Connecticut Siting Council to

- participate effectively in an early site

permit proceeding.

: “The Council says
that for it 10 meaningfully participate in
a decision an an application for an early
site pemit, the application would have
to contain *‘projected emission,
discharges, site impacis, safety factors,
and exact operational parameters * * *
proposed for a site”. It is just such
information which both the proposed

rule and the final rule would require of

% Thus, the Commission declines to follow the
suggestion of the engineering firm of Stone &
Websier that partial early site permits be issued. It
is not likely that resolutions of isolated site issues
could have the degree of finality which a permit

lasting ten to twenty years must have.

applicants for early site permits. Bee
§ 52.17{a). '

Last, although the Commission
acknowledges the possibility that non-
nuclear development of a site would be
postponed when a site is reserved for a
nuclear plant and then a plant never
built there, the Commission believes
that such @ possibility does not loom
very large. Persons are not likely togo to
the expense of applying for an early site
permit unless thereis a good prospect
that the site will be used for a nuclear
power plant. Moreover, it may be that
many of the sites for which early site
permits might be sought are already set
aside for use by utilities; thus, even
though non-nuclear development of the
site might be postponed, non-utility uses
of the site would not be. Last, even
during the peried in which an early site
permit is in effect, non-nuclear uses of
the site are not prohibited altogether.
See § 52.35.

The comments on the proposed rule
raise two other important issues
concerning the rule’s provisions on early
site permits. The first issue concerns the
division of authority between the
Federal government and local
governments over the siting of nuclear
power facilities. The New York State
Energy Office is concerned that the
proposed rule leaves the impression that
only an early site permit from the NRC
is necessary to set aside land for a
nuclear power plant. To the contrary,
the rule does not, indeed, could not,
change the division of authority
between the Federal government and
the states over the siting of nuclear
plants. An early site permit constitutes
approval of a site only under the Federal
statutes and regulations administered by
the Commission, not under any other
applicable laws. .

The last important issue raised by the
comments on early site permits concerns
the proposed rule’s reguirement that the
application contain a plan for redress of
the site in the event that the site
preparation work and similar work and
gimilar work allowed by 10 CFR
50.10(e)(1) is performed and the site
permit expires before it is referenced in
an application for a construction permit
or combined license issued under the

rule. The proposed rule required that the -

plan provide reasonable assurance that
redress carried out under the plan would
achieve a “self-maintaining,
environmentally stable, and
aesthetically acceptable site” which
conformed to local zoning laws. The
only importent difference between the
proposed and final rules on this subject
is that the final rule requires such a plan
only of applicants who wish to perform
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the activities. allowed. by, 10.CFR.
50.10{e}(1). NUMARC says that this
requirement is. “inherently unworkable”
and would involve the Commission in
matching redress against a variety of
local zoning laws:
_ To the contrary, the rule’s provisions.
-on site redress, including the provision
on zoning, are. modeled on the redress.
requirements imposed on the Clinch
River Breeder Reactor project. See In the.
Matter of the U.S. Department of Energy,.
et al. (Clinch River Breeder Reactor
Plant), LBP-85-7, 21 NRC 507 {1985).
Moreover, the Commission has long
required that applicants’ environmental
reports discuss compliance with local
laws, including zoning laws. See 10 CFR
51.45(d). Apparently, NUMARC is not
opposed to redress per se, for .
NUMARC's proposed.revision of § 52.25
of the proposed rule speaks of the
possibility that redress of adverse
environmental impacts miglit be
necessary. The Commission is only
requiring that such redress follow the
precedent established at Clinch River
and proceed according to a plan
.incorporated in the early site permit,
Containing a redress plan, the permit
itself will constitute assurance that, if
site preparation activities are carried
out but the site never used for a.nuclear
power plant,. the site will not be left in
an unacceptable condition.

3. Combined-Licenses

a. The Commission’s Authoarity to Issue
Combined Licenses

There are two impertant. questions in
connection with the proposed rule’s.
provisions on combined construction
permits and operating licenses with.
conditions. The first is whether the
Commisgion has the authority to. issue
combined licenses. The second is
whether, in cases where all design.
issues are resolved before construction
begins, there should be-a hearing after
construction is complete, and if so, what
issues should be considered at the.
hearing.

Comments on whether the
Commission has the authority to issue
combined licensea tend to. mirror the
commenters” views on what kind of
hearing should be held after
construction is complete. In other words,.
the discussion of ‘this issue tfends to be
result-oriented. Thus, many who believe.
that there should be a hearing after
construction, and that it should be as
full & hearing as operating license
hearings often are, argue that the
Commission has no authority to issue
combinred licenses, They claim: that
section 185 of the Atomic Energy Act
mandates.a two-step licensing process

(for the text of section 185, see below):.
They often cite Pewer Reactor
Development €o: v. International Union:
of Electrical Workers, 367 1).S:.296. .
{1961)-as suppeort for this-interpretation
of section:185, To these arguments; :
those whe believe that there should:be:
no hearing, or else-only a highly: s
restricted hearing; after construction is:
complete reply that section: 161h of the:
Atomic Energy Act gives the:
Commission authority to combine:a:
construetion: permit and am operating:
license in a single license (for-the text of:
section 161k, see below). .

A closer look at section-161}r and: 185
shows that section 181k clearly gives the:
Commission authority to combine &
constructiorpermit and: operatin.
glicense in a single license and: that
section 185 is not inconsistent with
section 161k Sectior: 161h: says, i
pertinent part, that the Commission: has:
the authority to “consider in & single:
application one or more of the activities:
for which a license is required by this:
Act [and} combine in & single-license:
one or more:of such: activities . . " 42"
U.S.C..2201. The plain language: of this:
section clearly applies to the combining:
of construction permits and operating
licenses; for both constructionand:
operatior of nuclear power facilities ares
“activities for which a license ig
required by this Act”, namely by .
sections 101 and 185 of the Act, see-42'
U.8.C. 2231 and 2235, and section 103a
of the Act makes any license to operate
a commercial nuclear power facility
“subject to such conditions as-the:
Commission may by rule or regulation
establish . ...” See 42 U!S.C. 2233, Had'
Congress intended that construction
permits and operating licenses for
coimmercial nuclear power plants-be:
excluded from the Ianguage of section ‘
181h, surely Congress would have said
8o right in that section, for the plain-
language of that section invites their-
inclusion, and they are the most.
important licenses issued under-the Act:

Section 185 is not to the contrary:
Section 185 says, in pertinent part;

CONSTRUCTION PERMITS.—AIL
applicants for licenses to construct ... ..
utilization facilities shall . . . be initially

granted a construction permit. . . . Upormr the k

completionof'the construction.. . , of the
facility, upon:the filing of any additiomals
information needed to bring the origimal: .
application up to:date; and upon finding; that:
the facility:authorized has. been constructed.
and will operate in conformity. with the.
application ag amended and in conformity
witlr the provisions of this Act.and of the ]
rules and regulations of the ‘Commission; and’
in the absence of any good cause being: v
shown to the: Commission whiy the: granting of’
a license would not be in.accordance with, -
the provisions-of this- Aet,.the Commission:

shall thereupon-isane:a Boemse: o the:
applicant.... .. . .

42 USiC. 2235: To-be sure, the section:
speaks ilr terms of & constructior
permit's:Being issued first,.and thenr &
license: (presumably an:operating -
license). However, thie contrast between:
the twolicenses:is not fandamental'to:-
the‘sectierr. The'substence of the: section
is clearly fdicated By the tile of the:

. section and by the list of findings the

Commission must make. The sectior
may be paraphrased thus; A
construetion: permit is not a:grant of
authonity to: operate:ence: construction is:
complete; before-operation begins; the
original' applcation must be-brouglit up
to date, and 'the Commission must make.
certain affirmative findings. Thus,the.
critical matter is.not the separation.of -
thetwo: Licenses; but the need: for:
specific findings before opération.. With:
this substanee; both the prepesed rule:
and the: final tule are entirelyin acecord

(the. pertinent. provisions-ef the final rales*
‘will be deseribed.in:more- detail belaw),.

Moreaver,. itr differentiating between-a:
“construction permit” and a:later =
“licensa”, section 186.is not taking
exception.to-section 181h..Section 185:

- does not say, for instance;,

“Notwithstanding anything in sectien: -
161h to the contrary, applicants shall be- ,
granted initially only & corstruction:
permit.” By:speaking of a separate.
issuance of alicense-after- completion.of
construction, section: 185 simply
conforms itself to. the simplest case; irx
whieh the licenses:are:in- their. _
elementary; uncembined states; and.
avoids-having to-make an already lIong:
section longer in order te.acknowledge:
the case, which section: 161h-makes-
possible. Moreover,. section: 185 -
acknowledges section 161h implieitly:
when. it speaks:notiof: & separate: :
application:for an operating license-but:
simply of an updatingiof . the original:
application.. Therefore, neither-the: .
proposed rule:nor the final rule can be:
faulted-for net providing for.a separate:
issuance:of an operating license.. _

This interpretation of section:1854s - -
confirmed by the legislative history of
the section: I 1954, when Congress. was.
considering proposed amendments to'
the Atomic: Eirergy Act:af 1948, . -

‘ representatives:of theindustry - -

complained: that the:proposed séction:
185 required’that eonstructiomiof e - -
facility be completed “unsder & mere:
constructiertpermit; without anmy ‘
assurance at that stage thrat there:with be:
issued any licemse to>.. ... operate:it-after:
it hagsmret all: the specificationsiebthe: -~
construgtion:permit” Atemic Energy ' Act
of 1954: Hearings o1r'S: 3323'and'HiR.... -
8362 before: the: Joiut Committee.on: -
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Atomic Energy, 83rd Congress, 2d
Session, 113 (May 10, 1954). These .~
representatives proposed instead that.
power facility applicants should be able
to obtain a single license covering all .
aspects of their activities—construction,

possession of fuel, and operation—and .

that the license should contain the - -
conditions the applicant would have to -
meet before operation of a constructed. :

 facility could begin. Id. at 113 and 118, ...
On this proposal, the following colloguy

took place:

‘Representati_\}e HINSHAW That seems to. -
me to be reasonable; that you-should put all. -

the conditions into 1 license that can-be put
into 1 license. That would be fair enough.
Chairman COLE. Would you mind my
interruption? Why cannot that be done under
the terms of the bill as it is now? ~ ]
Mr. McQUILLEN [representing Detroit
Edison]. I think it undoubtedly would be so
operated.: AP
» Chairman COLE. Of course it would. -
Id. at 119. Chairman Cole said this even -
though neither of the draft bills before
the Committee contained the textof - -
what is now section 161h. Twelve days
later, as if to put the matter beyond all
doubt, the Committeé incorporated-the -

present text of section 161h.into-both - -
* bills. The final rule provides forjust -~ '

such a single license, with:conditions, as

_~was discussedin-this colloguy,” " "7 -
Power Reactor Developriént Co. v -

" Electrical Workers, 367 U.S. 396 (1961), -

is.not to-the contrary.; The issue in‘that

case was not whéther the Commission ' -
" had the authority to combinea: "
construction permit with an'operating

_ license with-conditions, but-whether the -

Commission could postpone the ultimate
safety findings 1ntil construction was
-complete. The Court ruled that the -
Commission could, and found support
for its conclusion’in section:185, which-
showed, the Court sdid; that “Congress

contemplated a step-by-step procedure.” -

367 U.S. at 405. But the Court did not
say, “section 185 mandates a separate - .

issuance.of an operating license, - -~ .+

- notwithstanding section 161h." The-
interpretation of section 161h-of the Act
“wagnot atissue. . c it Tl

b. Hearings Aftér_thg&ud%idn Is ROR

Complete RE TR
The first issue concerning hearings

after completion of construction-under a -

combined license is whether there
should be such hearings at all. Most -

commenters, whatever their affiliation, .-

believe that there should be the, -~
opportunity for such hearings. They -
disagree only over how limited the .
- hearings should be. DOE argues that

" there should be no such hearings atall. -
. As the principal support for its B

argument, DOE cites the section of the

Administrative Procedure Act (APA) -
which says, in effect, that adjudication
ig not required in cases in which the
agency decision rests “solely on
inspections, tests, or elections”. See 5
U.S.C. 554(a)(3). Under Part 52's

_provisions of combined licenses, a

combined license will contain the tests,
inspection, and analyses, and ,
acceptance criteria therefor, which are
necessary ard sufficient to provide
reagonable assurance that the facility

-has been constructed and will operate in

conformity with the license and the Act.
See § 52.97. DOE's argument amounts to
the claim that the kind of tests and
inspections spoken of in Part 52 is the
same as the kind of tests and
inspections spoken of in the APA.

The Commission agrees that findings
which rest:solely on the results of tests
and inspections should not be
adjudicated, and the final rule so
provides. See § 52.103. However, not

- gvery finding the Commission must

make before operation begins under a
combined license will necessarily
always be based on wholly seli-
implementing acceptance criteria and
therefore encompassed within the APA

-exception. The Commission does not -

believe that it is prudent to decide now,
before the Commission has even once
gone through the process of judging

. whether a plant built under a combined

license is ready to operate, that every

finding the Commission will have to

make at that point will be cut-and- - -
dried—proceeding according to highly
detailed “objective criteria” entailing
little judgment and discretion in their
application, and not involving questions

* - of “credibility, conflicts, and

sufficiency"”, questions which the Court
in UCSv. NRC, 735 F.2d 1437 {D.C. Cir.

- .1084), held were marks of issues which

should be litigated at least under the
facts of that case. Indeed, trying to
assure that the tests, inspections, and
related acceptance criteria in the
combined license are wholly self-

- implementing may well only succeed in
. introducing inordinate delay into the
“hearing on the application for a

combined license. - =~

“Thus, the question becomes whether
the rule should provide an opportunity
for a post-construction hearing on the
‘issues which are not excepted from .
adjudication by the APA. Whether the
Commission could or should go further

under its governing statutes we leave to

future consideration and experience;
this rule adopts an approach within the
bounds of our legal authority which sets

‘reasonable limits on any post-
. construction hearing. In this regard,

every commenter who believes there

- should be such an opportunity for

hearing also believes that an issue in the
hearing should be whether construction
has been completed in accord with the
terms of the combined license, and the
final rule so provides. Also, under
section 185 of the Atomic Energy Act,
the Commission must find, prior to
facility operation, that the facility has
been constructed and will operate in
conformity with the application and the
rules and regulations of the Commission.
This statutory finding, in the context of
Subpart C of this rule, translates into
two separate but related regulatory
findings: that compliance with the
acceptance criteria in the combined
license will provide reasonable
assurance that the facility has been
constructed and will operate in
accordance with the Commission’s
requirements, and that the acceptance
criteria have in fact been satisfied. The
former finding will be made prior to
issuance of the combined license, and
will necessarily be the subject of any
combined license hearing under section
189a of the Act. The latter finding
cannot by its nature be made until later,
after construction is substantially
complete, and therefore cannot by its
nature be the subject of any hearing
prior to issuance of the combined
license. Thus, to the extent that an
opportunity for hearing should be
afforded prior to operation, it should be
confined to the single issue that cannot
have been litigated earlier—whether the
acceptance criteria are satisfied. No
commenter has offered any legal
argument to the contrary.*

Commenters disagree greatly on
whether any other issue should be
considered in a hearing. The proposed
rule provided that intervenors could
contend that significant new information
showed that some modification to the
site or the design was necessary to
assure adequate protection. To this,
NUMARC responds that “no one could
seriously consider ordering a new plant
with the licensing uncertainties it would
face.” NUMARC proposes a complete
rewrite of § 52.103, elements of which
are discussed below. Several industry
commenters point to the “added
burdens” that applicants would be
assuming under the proposed rule as
grounds for severely limiting the issues
for hearing. Rockwell International, for
instarce, claims that, with the hearing

4 Section 185 also says that, prior to operation,
there must be an “absence of good cause being -
shown to the Commission why the granting of the
license would not be in accordance with the
provisions of the Act.” We think that this implicit
opportunity to show “good cause” is satisfied by
affording an opportunity for hearing on all findings
that will be made prior to facility operation. .
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under § 52.103, there will be four public
hearings for each plant. o

Public interest groups also take a dim
view of the proposed rule’s: limitations
on.the hearing, though their reasons are
not the industry’s. UCS says that a
licensing proceeding without uncertainty
is a sham. QCRE goes further and
asserts that the uncertainty should be
distributed equally: “In a perfectly fair
proceeding, [the] change [of winning].
would be 50%.” The Maryland Nuclear
Safety Coalition counts only twa
hearings for each plant. NIRS:says that
many problems with the current
generation of reactors were cured under.
the full two-step licensing process.

This Tatter group of commenters
appears to be opposed to any limitation
on the post-construction hearing, for niot
one of them proposes a concrete '
alternative to-the proposed rule’s
provisions on the hearing: UCS does say-
that the hearing should encompass “all
issues that are material to-the NRC’s
approval of an operating license for the
plant”, but that statement is either so-
general as to be just another way to put’
the question of what issues should be
encompassed, or it is: the elaim: that,
when it comes time to determine
whether the plant has been built in
conformity with the terms of the:
combined license, all the operating
license issues resolved before

construction should be treated as if they

had never been resolved: Many
commenters: do.in fact seem to be:
making such & claim; for they contend
against any limits on: the: post-
construction hearing at: the same time:
that they support the idea that design
issues should be resolved before
construction.

There have to be substantial limits on.
the issues that can be raised after
construction. A licensing proceeding
without any uncertainty in result may be
a sham, but the bulk of the uncertainty
should be .addressed:and resolved prior
to, not after, construction. Part 52 does
not remove uncertainty, it simply
reallocates it to-the beginming of the
licensing process. The-alternative:
apparently offered by apponents of
limits on the post-construction hearing

is, in effect, to.double the uncertainty by .

considering every design.issue twice.5

® Even according to OCRE's-notion:of a “perfectly
fair" proceeding; in whish perfect fairness could be.
achieved by replacing judges with tosses of coins,
design issues should not be resolved:twice. If they
were, intervenors would have two 53% chances to
win~—that is, to prevent operation:of the plant~~on:
design issues. But two even:chances are equivalent.
to a 75% chance averall.(e.g., the chance of coming.
up heads once in two-tosses of a coirris 3 out of4),
and a proceeding in-which one perty las-a 75%
chance of winning is-not; according ta- QCRE,,
“perfectly fair"

To the extent that these-commenters
offer any practical arguments:in. favor of
this approach, they are not persuasive..
Rockwell International may: engage in
some double-counting when it asserts
that.there are four public: hearings: for
each plant, but when: the Maryland
Nuclear Safety Coalition says:that the
public can: debate licensing issues only-
in an early site permit hearing and after
construction, and therefore needs
another hearing on design issues, it
inexplicably simply ignores the
mandatory public hearing on-the
application for the combined license-and
the opportunity for a public hearing on
arapplication for & design: certification:
Moreover, contrary tg NIRS; .
shortcomings. ifn certain plants were not
discovered because the licensing
proceedings consisted: of two-steps but
rather because design issues had to be
resolved and construction- made to
conform fo design before operation
began. Part 52 provides for no less:

The final rule adopts a straight-
forward approach to limiting the issues
in any’post-construction hearing on a
combined license. As a matter of logic,
every conceivable contention which

- could be raised at that stage would

necessarily take one of two general
forms. It would allege either that
construction had not been completed—
and the plant would not operate—in:
conformity with.the.terms of the,
combined license, or that those. terms
were themselves not in conformity with
the Atomic Energy Act and pertinent
Commission requirements. The final rule
makes issues of conformity with the
terms of the combined license part of
any pest-construction hearing, unless
those issues are excepted from.
adjudication by the APA exception for
findings which-are based solely on-the
results of tests and inspections. The
final rule does not attempt.to say in
advance what issues might fall under
that exception. The comments. are-
nearly unanimous in the opinion that
issues of conformity with the combined
license are properly encompassed in any
post-construction hearing, Moreaver,
this limited oppertunity for hearing is
consistent with the Commission's belief
that, even if section 185 did:-not speak at
all to the'need for a conformity finding,.
the Commission itself would need to-
make such a finding prior to: operation in
order to conclude, in the language of
section:103, that operation is.net-
inimical to the health and safety of the:
public. The final rule also provides. that:
issues of whether the terms. of the-
combined license are themselves
inadequate-are to be brought before the
Commissicn under the provisions. of 10

CFR 2:206. Titis approachr to' fsswes -
concerning the inadequacyofthe -
combined:license:is well-fourided fi the: -
discretion: afforded:the Commission .~ '
underrsection 185:of the Act to'- o
determiie what: constitates:"good! - -
cause’™ for not permitting operation; and"
in the analogy which: this approach: has:
with the way construction permits are
treated iiv operating license proceedings:
€ontentions alleging inadequacies in-a
construction: permit are: not now '
admissible in.an operating license:

- proceeding;. Similanly;. ander the finel.

rule;.contentinns alleging madequacies
in a combimed:license are not admissible:
ina:post-construction hearing: =~ . -
Moreover; as we noted, this approach
fully satisfies applicablelaw:. :

HI. Othier Issues.

These are taken up:sectiomby section.
Not discussed:aremost.of the many:
changes:made to:the proposed rule for
the sake:of clarity; birevity, consistency;. .
specificity, and:the:like. Worth noting,
however;, is:that this Federal Register
notige-maves: Appendices:M,.N; O} and'
Q of Part:50: to; Part 52, so that, except:
for Subpart F'of 10: CER: Part: 2, .alk of the:
Commissier’s-regulations oy~ -
standardization end: early resolution of
licensing issues will:be in.one-part £ 10

- CFR Chapter k. Readers are.reminded -

that & comparative text showing all:
deletions:from, and additions. to, the:
proposed rule is available.in the NRC's:
public document:room.. -

1. Early Site Permits.

At the-suggestion of NUMARGC and -
others, § 52.17 now gives applicants:for -
early: site: permity the option. of
submitting partial or complete: -
emergency plans; for final:approval.

Algo, thre:section requires a-redress:plan
only of applicants: whe wish: to. be-able-
to perform the site:preparation work and
similar work.allowed under 19:CFR
50.10(e}{1). Last, incorperating:. -
suggestions. by UCS and others, thes
section:says.what facters sliculit be -
considered in:-determining whether the
area-surrounding the: site: iz “amenable™ -
to emergeney planning:. Te avaid . =
suggesting;that the: Commissionis
adopting new emergency: planning
standards; §.52.17 abandens the: - _ ‘
proposed: language: of “amensbility to; -
emergency planning” it favar-of: S
language-drtawn: framr existing:

regulations on'emergency planniig:.

Section: 52.18' now makes clear that
need for power is mot & consideratiam at: -
the early site permit stage: S

In & number of places—§ § 52:23, 5253 )
52.87,. andiportions. of other seetiong—
the rule:provides explicitly:-for ACRS
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review of issues to_ make clear that even

. though the Atomic Energy Act does not, -

in terms, give the ACRS a role in-the -
granting of early site permits; design. -
‘certifications, or combined licenses, the
ACRS is to have the same role with

. respect to these devices that it does with

respect to construction permits,
operating licenses, and the like.

Wherever the ACRS is spoken of in Part
52, the intention is that the. ACRS 1 rev1ew' =

the pertinent issues according to the.
standards specified therein.;: . -.:

As-in the proposed rule, §52:25.. -

provides that the holder of an early 81te g

permit which contains a site redress:

plan, or the applicant for a oonstructxon :

permit or combined license which
references such an early site permit,
may perform the activities at the site

allowed by 10 CFR 50.10(e){1) w1thout -

first obtaining the separate:: - . -
authorization required by § 50 10. The

New York State Energy Office appears

to take this to mean that the holder of -
* the permit may perform the work:

“without NRC-approval. To the: contrary.

the early site permxt which contains a:

redress plan is itself NRC approval; Thev :

- law:firm of LeBoeuf, Lamb, Leiby- &
- MacRae, representing several uﬁhtles,
-argues ' that recent case law,'especmlly

1988), cdlls into question the :

-Commission’s limitations on: non-safety o
- related construction before issuance of a -

permit: LeBoeuf; Lamb concludes that
8§ 52.25 and related portions of Part 52
- should be deleted and the limitations in’
_§ 50.10 reviewed in the light of the case
" law. The Office of the General Counsel
is undertaking a review and will .
recommend to the Commission if any

- changes to these sections-are warranted. g

In the meantime, the Commission has

decided to keep Part 52’s provisionson .

site work intact and consistent with the:
~ related provisions in Part 50. - RN
‘Section:52.27 now contams some of

* " the material which appeared in § 52,28

of the proposed rule. OCRE objects to

_the provision‘in § 52.27 which treats an- "

“-early site permit as valid beyond the -
. date of expiration in proceedirigs based .

the early site permit, OCRE argues that
“ this provision allows.clever applicants -
. to avoid new site requiremerits by
; ._referencmg an-early site permit jus

__really an argument that early site. .
permits should have shorter duratlons

""" The Commission is confident that the -

""" agency.will be able to make site :
" judgments which will retain their . - .
_ validity for the durations ‘provided for in

.- the final rule, However; the final rule, :
‘does provide that the duration of an

original permit can be fixed at a term
shorter than twenty years. ‘See

L § 52.27(a). .

- In its comment on § 52.31, LeBoeuf,
Lamb suggests that at renewal, the

Jburden should be on the Commission to

show why an early site permit should

-not be renewed, but that a given permit

should be renewed only once, and for
not more than ten years, The final rule
retains the provisions of the proposed
rule, becauge they provide more

,ﬂembihty to both the Commission and
.. holders of permits.

.:Much of the discussion in Sections
II 1. and I1.3.b. above on the finality of
design certifications and hearings after
construction is relevant to the

- provisions in § 52.39 on the finality of

early site permits. Section 52.39 now
states that, except in certain limited
citcumstances, issues resolved in &
proceeding on an early site permit shall
be treated as resolved in any later
proceeding on an application which

‘references the early site permit. One of

the circumstances involves petitions
under 10 CFR 2.208 that the terms of the

early site permit should be modified;
- § 52.39(a)(2)(iii) assumes that the

Commiission shall resolve the issues
raised by the petmon in accordance

: - with the standard in paragraph [a][i) of
NRDC v. EPA, 859 F.2d 156 [D C er 7 ;( the same sechon

2 Deszgn C'ertlflcotwns

" In the proposed rule, § 52.45 contained
material on scope of design and testing
of p;ototypes This inaterial now

. .. appears; in'modified form, in § 52.47.

The phrase “essentlally complete
nuclear power plant,” which is used in

-52.45,is defined as a design which

includes all structures, systems, and

-components which can affect safe
- operation of the plant except for site-

specific elements such as the service
water intake structure and the ultimate

‘heat sink. Therefore, those portions of
_the desigmr that dre either site specific
" (such &s the service water intake

structure or the ultimate heat sink]) or
include structures, systems and
componeénts which do not affect the safe

: *operation of the facility (such as
. on‘applications which have referenced.

warehouses and sewage treatment

- facilities) may be excluded from the
‘scope of design. In addition, an

. - egsentially complete design is a design

~_that has been finalized to the point that

" procurement specifications and

construction and installation

. specnficatwns can be completed and
. made available for audit if it is

determined that they are required for

- Commission review in accordance with

the requirements of § 52.47(a).

. Procurement specifications would have
- . to'identify the equipment and material

performance requirements and include
the necessary codes, standards, and
other acceptance and performance

* criteria to which the equipment and - -

materials will be fabricated and tested. -
Construction and installation
specifications would have to identify the
criteria and methods by which systems,
structures and components are erected
or installed in the facility and include
acceptance, performance, inspection,
and testing requirements and criteria.

In § 52.47, the provisions on testing of
prototypes have been reworded to avoid
suggesting a presumption that designs of
the affected class could be certified only
after successful testing of a prototype.
One individual and the U.S. Metric
Association urged that the rule require
that technical information in
applications be in metric units. The NRC
staff believes there is much merit in this
proposal, but because the public has not
had an opportunity to comment on it, it
is not incorporated in the final rule. The
NRC staff is considering proposing an
amendment to Part 52 on the sub]ect for
Commission review.

On §8§ 52.53, 52.55, and 52.63, see the
remarks in Section Ill.1. above on
§§ 52.23, 52.27, and 52.39, respectively.
Also, § 52.55 of the proposed rule set ten
years as the duration of certifications.
The final rule extends the duration to
fifteen years, to permit more cperating
experience with a given design to
accumulate before the certification
comes up for renewal or ceases to be
available to applicants for combined
licenses. In addition, § 52.63(a)(3) now
limits Commission-ordered
modifications of des1gn-cemfied
elements of a specific plant to situations
in which the modification is necessary
for adequate protection and special
circumstances as defined in 10 CFR
50.12(a) are present. This double
requirement does not mean thatif a
specific plant presents an undue risk but
no special circumstances are present the
plant will not be modified. Rather, the
modification will take place through
modification of the certified design
itself, as provided for elsewhere in the
same section.

Theoretically, it would be possible for
an applicant whose application
referenced a certified design to select
designer(s) other than the designer(s)
which had achieved certification of the
standard design. Section 52.63(c) makes
clear that such an applicant might be
required to provide information which is
normally contained in procurement
specifications and construction and
installation specifications and which is
consistent with the certified design and
available for audit by the NRC staff.
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Also, § 52.73 requires a demonstration
that the new designer is qualified to
supply the design. Last, the new
designer would have to pay a portion of
the cost of the review of the application
for certification. See 10 CFR 170.12(d)
and (e}, as amended in this document. It
is expected, as a practical matter, that
applicants referencing a certified design
would select the designer which had

_ achieved certification of the standard
design.

3. Combined Licenses

Section 52.73 now provides that the
entity that obtained certification for a
design must be the entity that supplies
the design to an applicant for a
combined license referencing the design,
unless it is demonstrated that another
entity is qualified to supply the design.
This provision was added because an
entity supplying the design should be
qualified to do so; the entity which
obtained the certification will have
demonstrated its qualifications by
obtaining the certification.

The last sentence of § 52.75 of the
proposed rule now appears in § 52.79 of

“the final rule. ’

DOE proposes redrafting § 52.79 to
require that no application for a '
combined license be considered unless
it references a certified design. The final
rule does not contain this restriction
because there may be circumstances in
which a combined license would
properly utilize a non-standard design,
and because such a restriction would
mean, among other things, that every
prototype would have to be licensed in a
fully two-step process. In connection
with § 52.79’s provisions on submission
of complete emergency plans, NIRS
somehow concludes that Subpart C's
provisions on emergency planning
“extend”, to the detriment of state and’
local governments, the “realism”
doctrine set forth in 10 CFR 50.47 and
recently affirmed in Commonwealth of
Massachusetts v. NRC, 856 F.2d 378 (1st
Cir. 1988). Apparently, NIRS believes
that to settle emeregency planning
issues before construction is to “extend”
the doctrine. To the contrary, although
Subpart C assumes the “realism”
doctrine, as it is entitled to do, it does
not extend it. The doctrine remains

_precisely what it is in § 50.47. Moreover,
the Commission’s aim in drafting
Subpart C’s provisions on emergency
planning has been to follow to the
maximum feasible extent the National
Governors’ Association’s
Recommendation, at its 79th-annual
meeting, in 1987, that “. . . emergency
plans should be approved by the NRC
before it issues the construction permit
for any new nuclear power plant.”

Section 52.83 now provides that'the
initial term of a combined license shall
not exceed forty years from the date on
which the Commission makes the
findings required by § 52.103(c).

On § 52.87, see the discussion in
Section II1.1. on § 52.23. :

NUMARC proposed removing fro
§ 52.89 any reference to design
certifications, on the grounds that
environmental impact statements should
not be prepared in connection with
certification rulemakings. The
references in this section to design
certifications are not meant to imply
that environmental impact statements
must be prepared in connection with
design certifications.

Section 52.99 has been reworded to
reflect more clearly that the inspection
carried out during construction under a.
combined license will be based on the
tests, inspections, analyses, and related
acceptance criteria proposed by the
applicant, approved by the staff, and
incorporated in the combined license.

+ Several industry commenters proposed -

adding to this section a requirement that
the staff prepare a review schedule in
connection with each combined license.
However, such a requirement would be
largely duplicative of a long-standing
staff practice under which the staff
prepares an annual inspection plan
which allocates resources according to
the priorities among all pending
inspection tasks. The annual plan
should assure the timeliness of staff
review of construction under a -
combined license. Section 52.99
envisions a “sign-as-you-go” process in -
which the staff signs off on inspection
units and notice of the staff's sign-off is
published in the Federal Register. UCS
says that it is “totally inappropriate” for
the Commission, while construction is
going on, to sign off on inspections and
thus put matters beyond dispute which
might otherwise be raised after
construction is complete. However, UCS
has misunderstood the Commission’s
role in the inspection process. While
construction is going on, only the staff
signs off on inspections. The
Commission makes no findings with
respect to construction until
construction is complete. Section 52.99
has been modified to make this point
more clearly.

UCS and other commenters object to
the section in § 52.103 of the proposed
rule which provided interested persons
thirty days after notice of proposed
authorization of operation in which to
request a hearing on the specified
grounds. Yet the thirty-day requirement
was drawn from section 189a of the Act.
Neither the Act nor Part 52 imagines

that it would be acceptable for "~ -
interested persons to wait until notice is
received before they examine the record
of construction. These time periods are -
like the sixty-day limit in the Hobbs Act,
28 U.S.C. 2344, for petitions for direct
judicial review of an dgency rule. These
limits assume that the petitioner is -
familiar with the fundamentals of the
record before the limited period begins.
The limited period is then provided for -
consideration of options, consultation
with other interested persons, and
drafting of pleadings. In any event, the

. final rule provides sixty days, in

consideration of the pleading standard

§ 52.103 imposes on petitioners. '
Moreover, as noted above, to assist:
interested persons in becoming familiar
with the construction record, § 5299 ~
now provides that notice of staff
approvals of construction will be
published periodically in the Federal
Register. Any hearing held under

§ 52.103(b)(2)(1) will use informal
procedures to the maximum extent
practicable and permissible under law.
In particular, the Commission intends to
make use of the provisions in 5 U.S.C.
554, 556, and 557 which are applicable to -
determining applications for initial - -
licenses. Under § 52.103{b)(2)(ii), the

_NRC staff will review the § 2.206 -

petition and make appropriate -
recommendations to the Commission -
concerning the petition. The .
Commission itself will issue a decision
granting or denying the petition in whole
or in part. ‘ o o

Finally, Urencg, Inc., is concerned that
the last subsection of § 52.103 not be
taken to suggest that the Commission
would have to make separate findings
for each of the numerous “modules” of a
gaseous diffusion facility. The issue of
how the modules of a gaseous diffusion
facility should be licensed is beyond the
scope of this rulemaking; § 52.103 ‘
therefore cannot suggest that the
Commission would have te make.
separate findings for each of the
modules of such a facility.

IV. Replicate Plant Concept

In the notice of proposed rulemaking,
the Commission published a revised ,
policy statement on replication of plants

- and invited comment on the revised

policy. See 53 FR 32067, col. 3, to 32068,
col. 1. Several industry commenters

-remarked that the statement's

requirement that the application for
replication be submitted within five
years of the date of issuance of the staff
safety evaluation report for the base
plant effectively made replication
unavailable for the short term. They
recommended removing the restriction,
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orat least lengthemng it. The .

. Commission has decided to retain this
restriction. The five-year figure is in fact
already a lengthening of the analogus..
ﬁgurem the immediately preceding
version of the policy statement. The
restriction is a reflection of the -

. Commission's belief that apphcahons

which reach back further than a given

" number years probably ought to be-

considered as custom-plant

apphcatlons .

PoIzcy on Rep]zcatzmz

The replicate plant concept involves
an application by a ufility for a license
to construct or operate one or more
nuclear power plants of essentially the
same design as one already licensed.

The design of the plant already
licensed (termed the base plant’ desxgn)
may be replicated at both the .
construction permit and operating
license stages, and in applications for
combined constru¢tion permits and
operating licensesin a one-step -~ .
‘licensing process. Replication of an .
approved base plant desxgn at the’
:construction permitstageisa -~ -
prerequisite for its replication at the -

-operating license stage. Although = -
replication of the base plant design at
‘the operating license stage ismot” '
mandatory, that is, the opérating license
application may be submitted asa "~
custom plant application, 1t is: strongly
recommended. .

“An application fora rephcate plant
:must demonstrate compliance with the
four licensing requirements fornew - -
‘plant designs as set forth inthe -~ "~
Cominission’s Severe Accldent Policy.

- Statement (50 FR 32138; August 8 1985).
Each application proposing to * ..

replicate a previously licsensed plant -

will be subjected to a-qualification

review-to determine the acceptability of -

the base plant for replication and to - -
define specific matters that must be.
addressed in the application for the
“replicate-plant. A further requirement
. for qualification is that the application -
for a replicate plant must-be submiited

‘within five years of the date of issuance -

" of the staff safety evaluation report for
“the base plant. The qualification-veview
will consider the followinginformation:

- ..«(1) The arrangement: made with the
developers of the’base plant design for
its replication; - . -

{2) The compa.tlbzhty of the base plant
design with the characteristics of the -
site proposed for the replicate plant; -

(3) A deseription of any changes to the
base plant design, with justﬂz'cauon fm-
the changes; ~

{4) The status of any matters L
identified for the base plant deslgn in’.
the. safety evaluation report; or .

subsequently identified by the ACRS or
during the public hearings on the base -
plant application as reqmrmg later -
resolution;

. (5) Identification of the major
contractors, with justification for the. -
acceptability of any that are different
than those used by the base plant -

* applicant; and

(6) A discussion of how the rephcate
plant design will conform to any

" changes to the Commission’s regulations

which have become effective since the
issuance of the license for the base

“plant.

Environmental lmpact—-Categoncal
Exclusion

The final rule amends the procedures
currently found in Part 50 and'its
appendices for the filing and reviewing

‘'of applications for construction permits,

operating licenses, early site reviews,
and standard design approvals. As such
they meet the eligibility criteria for the -
categorical exclusion set forth in 10 CFR
51.22(¢)(3). That section applies to
“[a]mendments to .-. . Part []50.

“which relate to (i) procedu.res for ﬁlm,g

and reviewing applications for licenses
or construction permits or other forms of
permlssmn . As the Comrmssmn
explained in promulgatmg this
exclusion, “[aJithough amendinents of
this type affect substantive parts of the

- Commission's regulations, the

amendments themselves relate solely to
matters of procedure. [They] . do not

" have an effect on the ermronmen * 49

FR 9352, 9371, col. 3 (March 12, 1984]
{final environmental protection
regulations).® Accordingly, pursuant to

“10 CFR 51.22(b), no environmental .-

impact statement or environmental
assessment need be prepared in
connechon with these fina] rules kd

¢ It makes no substanuve dliference for the
purpose of the categorical exclusion that the

amendments-are in a new Part 52 rather than in Part -

50. The amendments are, in fact, amendments to'the
Part 50 procedures and could have been placed in
that part. .

© "The. requirements eonceming testing of full-size - -

prototypes of advanced reactors, see § 5247, may
appear not to fitinto the category excluded by -

§ 51.22{c}3), since to comply with the requirements,
an applicant may have to build and testa prototype

- plant,.an act clearly with an environmental impact.
Nonetheless, § 52.47 is eligible for exclusion under

§ 51.22{c)(3). Unlike, for instance, the promulgation
of & safety rule which applies to operating plants,
the formalsiction of promulgating § 5247 has only a

.potential impact on the environment. That impact

becomes actaal only if a designier chooses to pursue
cerfification of a certain kind of advanced design.
Under the present circumstences, no meaningful
environmental assessment or impact statement can
be made. CE.49 FR at 9872, cols. 2-3 (entering into
an agreement with a State under Section 274 of the
Atomi¢ Enefgy Act has wo immediate or measurable
environmental impact end therefore'warrants a
categorical exclusion). The isswance of the

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
{44 U.S.C. 3501 et seq.). These

requirements have been submitted to the -

Office of Management and Budget
{OMB) for any review appropriate under
the Act. The effective date of this rule
provides for the ninety days required for
OMB review of the information
collection requirements contained in the
rule.

Public reporting burden for this
collection of information is estimated to
average 22,000 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing the
reviewing the collection of information.

~ Send comments regarding this burden

estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the Records and Reports Management
Branch, Division of Information
Suppport Services, Office of Information

-and Resources Management, U.S.

Nuclear Regulatory Commission,
‘Washington, DC 20555; and to the
Paperwork Reduction Project {3150-
0000), Office of Management and
Budget, Washington, DC 20503.

Regulatory Analysis

As presently constituted, the
American population of nuclear power
reactors consists largely of one-of-a-
kind designs. Experierice has shown that
the highly individualistic character of
this populahon has consumed enormous
resources in the processes of design, -
construction, and safety review. -

Because, typically, design of a plant was ~

not complete when construction of it
began; many safety questions were not_
resolved until late in the licensing
proceeding for that plant. The late
resolution of questions introduced great
uncertainty into proceedings, because
the process of resolution often entailed
lengthy safety reviews, construction
delays, and backfits. Moreover, the low
incidence of duphcatlon among demgns
has meant that experience gained in the
construction and operation of a glven
plant has often not been useful in the
construction and operation of any other
plant, and has made the generic

construction permit and operating license fora
prototype plant would, of course, be a major federal
action with a significant impact on the environment,
and would entail the preparation of an
environmental impact statement. Cf. id., col. 3 [the
States must prepare detailed envirormental
analyses before they license certain activities).
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resolution of continuing safety issues
more complicated. '

In the face of this experience with a
population of unique plants, there have
long been fundamentaily only three
alternatives for Commission action, the
last two of them not mutually exclusive:
either make no effort to bring about an
increased degree of standardization, or
propose legislation on standardization,
or enact by rulemaking as much of a
scheme for promoting standardization
as the Commission’s current statutory
authority permits. The Commission has
for some time concluded against the first
alternative, having decided that a
substantial increase in standardization
would enhance the safety and reliability
of nuclear power plants and require
fewer resources in safety reviews of
- plants, and that the Commission should
have in place provisions for the review
of standardized designs and other
devices for assuring early resolution of
safety questions. The Commission has
therefore pursued standardization both
by proposing legislation—without
success—and by promulgating rules, in
particular Appendices M, N, and O to

Part 50 (now Part 52} of 10 CFR. Lacking -

legislation on standardization, the
Commission believes that the most
suitable alternative for encouraging
further standardization is to fill out and
expand the Commission’s regulatory
scheme for standardization and early
resolution of safety issues.

Therefore, the Commission now
promulgates a new set of regulations, to
be placed in a new part in 10 CFR, Part
52. This new part facilitates the early
resolution of safety issues by providing
for pre-construction-permit approval of
power plant sites, Commission
certification of standardized designs,
and the issuance of licenses which
combine permission to construct a plant
with permission to operate it once
construction of it has been successfully
completed. Ideally, a future applicant
will reference an approved site and a
certified design in an application for a
combined license, thus obviating the
need for an extensive review of the
application and construction. The
provision in Part 52 for Commission
certification of designs has the
additional objective of encouraging the
use of standardized designs, thereby
adding to the benefits of early resolution
the safety benefits of accumulated
experience and the economic benefits of
economies of scale and transferable
experience.

Quantification of the costs and
benefits of this rulemaking is probably
not possible. Much depends on the
extent to which the industry pursues

standardization. Clearly, if the
Commission and the industry spend the
resources necessary to certify a score of
designs and then no applicant
references any of them, those resources
will have been largely wasted. On the
other hand, it is just as clear that if a
score of plants uses a single certified
design, there will have been a great
saving of the resources of the industry,
the agency, and the interested public
alike. To be added to the uncertainties
surrounding the industry’s response,
there are also uncertainties concerning
the costs of the certification process,
and the costs of developing the designs
themselves, especially the advanced
designs, which may require testing of
prototypes. However, if the industry
finds it in its interest to proceed with the
development of nuclear power, there is
every reason to expect that the safety
and economic benefits of
standardization will far outweigh the
upfront costs of design and Commission
certification: Review time for
applications for licenses will be
drastically reduced, the public brought
into the process before construction,
construction times shortened, economies
of scale created, reliability of plant
performance increased, maintenance
made easier, qualified vendor support
made easier to maintain, and, most
important, safety enhanced.

Thus, the rationale for proceeding
with this rulemaking: There is no
absolute assurance that certified designs
will in fact be used by the utilities;
however, it is certain that if the
reasonably expected benefits of
standardization are to be gained, thén
the Commission must have the
procedural mechanisms in place for
review of applications for early site
approvals, design certifications, and
combined licenses. The most
fundamental choice i8, of course, the
industry’s, to proceed or not with
standardization, according to its own
weighing of costs and benefits. But the
Commission must be ready to perform
its review responsibilities if the industry
chooses standardization.

Regulatory Flexibility Act Certification

The final rule will not have a
significant impact on a substantial
number of small entities. The final rule
will reduce the procedural burden on
NRC licensees by improving the reactor
licensing process. Nuclear power plant
licensees do not fall within the
definition of small businesses in section
3 of the Small Business Act, 15 U.S.C.
832, the Small Business Size Standards
of the Small Business Administration in
13 CFR Part 121, or the Commission’s
Size Standards published at 50 FR 50241

(Dec. 9, 1985). The impact on intervenors
or potential intervenors will be neutral.
For-the most part, the final rule will
affect the timing of hearings rather than
the scope of issues to be heard. For -
example, many site and design issues
will be considered earlier, in connection
with the issuance of an early sité permit
or standard design certification, rather
than later, in connection with a facility
licensing proceeding. Similarly, a
combined licensed proceeding will -
include consideration of many of the
issues that would ordinarily be deferred

* until the operating license proceeding.

Thus, the timing rather than the cost of
participating in NRC licensing .
proceedings will be affected. Intervenors
may experience some iricreased
Ppreparation costs if they seek to reopen
previously decided issues because of the
increased showing that will be required.
Once a hearing commences, however,
an intervenor’s costs should be
decreased because the issues will be
more clearly defined than under existing
practice, Therefore, in accordance with
the Regulatory Flexibility Act of 1989, 5
U.S.C. 605(b), the Commission hereby
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities and
that, therefore, a regulatory flexibility
analysis need not be prepared. fe

Backfit 'Analysis

This rule does not modify or add to
the systems, structures, components, or
design of a facility; or the design
approval or manufacturing license for a
facility; or the procedures or ’
organization required to construct or
operate a facility. However, it could be -
argued that this rule modifies and adds
to the procedures or organization
required to design a facility, since the
rule adds to, or else at least spells out,
the requirements for applicants for
design certifications. Moreover, the rule,
at the very least, substantially modifies
the expectations of anyone who had
hoped to apply for a design certificaticn
under the previously existing section 7
of Appendix 0, particularly of any such
who presently hold preliminary or final .
design-approvals under that Appendix. _

Nonetheless, the Commission believes
that the backfit rule does not apply to.
this rule and, therefore, that no backfit
analysis pursuant to 10 CFR 50.109(c) is
required for this rule. The backfit rule
was not intended to apply to every -
action which substantially changes . -
settled expectations. Clearly, the backfit
rule would not apply to a rule which .
would impose more stringent
requirements on all future applicants for
construction pefmits, even though such a
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mle arguably mxght have an. adverse
impact on a person who was . .
considering applying for a permit but
had not.done so yet. In this latter case,
‘the backfit rule protects the construction
permit holder, not the prospective -
applicant, or even the present applicant.
“The final rule below is of the character
of such a hypothetical rule. The final-
rule arguably imposes more stringent
requirements for design certification and
thereby may have an-adverse impact on
some persons. However, the effects of

_ he final rule will be largely prospective,

. ‘and the rule does not require any -
present holder of a design approyal (no
person holds a de81gn certification) to -

_meet new standards in order to remain
in possession of such an approval.

List of Subjects
'10CFR Paz't 2

Administrative. practice and
procedure, Antitrust, Byproduct: -
material, Classified information,. .
-Environmental protection, Nuclear-
Materials, Nuclear power plants.and
reactors, Penalty, Sex-discrimination, . .
Source material, Special nuclear
material, Waste treatment and dzsposal.

10 CFR Part 50

Antitrust, Classiﬁed informatmn. Fire
protection, Incorporation by reference, :
Intergovernmental relations, Nuclear -
power plants and reactors, Penalty,
Radiation protection, Reactor siting. -
criteria, Reporting and .recordkeepmg
reqmrements.

10 CFR Parl 51

Admxmstratwe pragtice and
procedure; Environmental impact
statement, Nuclear. materials, Nuclear.

_ power plants and reactors, Reporting
and recordkeeping: reqmrements.

10 CFR Part 52

- Administrative prachce and:

_ ‘procedure, Antitrust,’ Backfitting,
Combined license, Early site permit,”
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic

-risk assessment, Prototype, Reactor
siting criteria, Redress of site; Reporting
and recordkeéping requirments;
‘Standard design, Standard deslgn
certification. :

- 10 CFRPartlm

~ Byproduct'material; Nuclear
materials, Nucléar power plants’ and
reactors, Penalty, Source material,
Special nuclear material. -~ -

For the reasons set out in the .
preamble and under the, authonty of the
.Atomic Energy Act of 1954, as: amended,

.52.8

- 52.33

" 52.863

fthe Energy Reorganization Act of 1974

as-amended, and 5 U.S.C. 552 and 553,
the Commission is adding to 10 CFR
Chapter I a new Part 52 and adopting
amendments to 10 CFR Parts 2, 50, 51,
and 170:

1. Part 52 is added to read as follows:

PART 52—EARLYSITE PERMITS;
STANDARD DESIGN CERTIFICATIONS:
AND COMBINED LICENSES FOR

 NUCLEAR POWER PLANTS

General Provisions
Se'c.'_
521 Scope.
52.3. Definitions.
52.5 Interpretations.
Information collection requirements:
OMB approval.

Subpart A—Early Site Permits

52.11 -Scope of subpart.

5213 Relationship to Subpart F of 10 CFR.
Part 2.and Appendix Q of this part.

52.15 - Filing of applications.

52.17 . Contents of applications.

5218 Standards for review of applications.

52.19° Permit and renewal fees.

5221 Hearings.

52.23 " Referral to the ACRS.

52.24 Issuance of early site permit.

52.25 - Extent of activities permitted.

§2.27 Duration of permit.

52.29. Application for renewal.

52.31 "Criteria for renewal.

Duration of renewal.

52.35 Use of site for other purposes.

52.37 Reporting of defects and
noncompliance; revocation, suspension,
modification of permits for cause.

. 52.39 Finality of early site permit

determinations.

Subpart B—Standard Design Certifications

5241 Scope of subpart..
52.43 Relationship to Appendices M, N, and
O of this part.

52.45 Filing of applications.

52.47 Contents of applications.

52.48 Standards for review of applicetions.

52.49 Fees for review of apphcanons.

52.51

52.53  Referral to the ACRS.

52.54 - Issuance of Standard design
_. .. certification. :

52,55 Duration of certification.

52.57 . Application for renewal.

52.59 Criteria for renewal.

52.61.. Duration of renewal.

Finality of standard design

certifications.

5ubpart C—Combined Licenses

5271 Scope of subpart.
52.73 Relationship to Subparts A and B.
52.75 Filing of applications.

‘ 5277 ‘Centents of applications; general

information.
52.79 ‘Contents of applications; technical
information. -
52.81 - Standards for review of applications.
52.83 - Applicability of Part 50 provisions.

52.85 - Administrative review of applications.

52.87 ' Referral to the ACRS.

Administrative review of applications.

Sec.

52.88 Environmental review.

5291 Authorization to conduct site
activities. '

5293 Exemptions and variances.

52.97 Issuance of combined licenses.

52.89 Inspection during construction

52.101 Pre-operational antitrust review.

52.103 Operation under a combined license.

Appendices A-L [Reserved]

Appendix M—Standardization of Design:
Manufacture of Nuclear Power Reactors;
Construction and Operation of Nuclear
Power Reactors Manufactured Pursuant
to Commission License

Appendix N—Standardization of Nuclear
Power Plant Designs: Licenses to
Construct and Operate Nuclear Power
Reactors of Dupllcate Design at Multiple
Sites

Appendix P—[Reserved]

Appendix O—Standardization of Design:
Staff Review of Standard Designs

Appendix Q—Pre-Application Early Review
of Site Suitability Issues -

Authority: Secs. 103, 104, 161, 182, 183, 186,
189, 68 Stat. 936, 848, 953, 954, 955, 850, as
amended, sec. 234, 83 Stat. 1244, as amended
{42 U.S.C. 2133, 2201, 2232, 2233, 2236, 2238,
2282); secs. 201, 202, 208, 88 Stat. 1242, 1244,
1246, 1246, as amended (42 U.S.C. 5841, 5842,
5846).

General Provisions

§52.1 Scope. »

This part governs the issuance of
early site permits, standard design
certifications, and combined licenses for
nuclear power facilities licensed under
section 103 or 104b of the Atomic Energy
Act of 1954, as amended {68 Stat. 919),
and Title 11 of the Energy Reorganization
Act of 1974 (88 Stat. 1242). _

§52.3 Definitions.

As used in this part, ;

{2) “Combined license” means a
combined construction permit and
operating license with conditions for a
nuclear power facility issued pursuant
to Subpart C of this part.

(b} “Early site permit” means a
Commission approval, issued pursuant
to Subpart A of this part, for a site or
sites for one or more nuclear power
facilities. v

(c) “Standard design” means a design
which is sufficiently detailed and
complete to support certification in
accordance with Subpart B of this part,
and which is usable for a multiple
number of units orata multlple number
of sites without reopemng or repeating
the review.

{d) “Standard design certification”,
“design certification”, or “certification”
means a Commission approval, issued
pursuant to Subpart B of this part, of a
standard design for a nuclear power
facility. A design so approved may be

Y
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referred to as a “certified standard
design”.

{e) Al other terms in this part have
the meaning set out in 10-CFR 50.2, or

section 11 of the Atomic Energy Act, as v

applicable, ,

§525 Interpretations.

Except as specifically authorized by
the Commission in writing, no
interpretation of the meaning of the
regulations in this part by any officer or
employee of the Commission ether than

' a written interpretation by the General
Counsel will be recognized to be binding
upon the Cemmission. ’

§52.8 Intormation-collection
requirements: OMB approval.

{a) The Nuclear Regulatory
Commission has submitted the
information collection requirements
contained in this part to the Office of
Management and Budget {OMB) for
approval as required by the Paperwork
Reduction Act of 1980 {44 U.S.C. 3501, et
seq.). OMB has approved the
information collection requirements
contained in this part under control
number 3150[b). ‘

{b) The approved information
collection requirements contained in this
part appear in §3 52.15, 52.17, 52.29,
52.45, 52.47, 52.57, 52.75, 52.77, and 52.79.

Subpart A—Early Site Permits

§52.11 Scope of subpart.

This subpart sets out the requirements
and procedures applicable to
Commission issuance of early site
permits for approval of a site or sites for
one or more nuclear power facilities
separate from the filing of an application
for a-construction permit or combined
license for such a Facility.

§ 52.13 Retationship to SubpartFof 10
CFR Part:2 and Appendix Q of this part.
The procedures of this subpart do not
replace those set out in Subpart F of 10
CFR Part 2 or Appendix-Q of this part.
Subpart F applies only when early
review -of site suitability issues is sought
in connection with an appliction for a
permit to construct certain power
facilities. Appendix Q applies only when
NRC staff review of one or more site
suitability issues is sought separately
from and prior to the submittal of a
construction permit. A Staff Site Report
issued under Appendix:Q in no way
affects the authority of the Commission
or the presiding officet in any
proceeding under Subpart F or G of 10
CFR Part 2. Subpart A applies when any-
person who ‘may apply for a
construction permit under 10:.CFR Part
50 ar for a combined license under 10
CFR Part 52 seeks an early site permit

from the Commission separately from an
application for a construction permit or
a combined license for a facility.

§52.15 Flling of applications.

(a) Any persen who may apply for a
construction permit under 10 CFR Part
50, or for a combined license under 10
CFR Part 52, may file with the Director
of Nuclear Reactor Regulation an
application for an early site permit. An
application for an early site permit may
be filed notwithstanding the fact that an
application for a construction permit or
a combined license has not been filed in
connection with the site or sites for
which a permit is sought. .

(b) The application must.comply with
the filing reguirements of 10 CFR 50.30
{a), (b), and {f) as they would apply to
an application for a construction permit.
The following pertions of §.50.4, which
is referenced by § 50.30(a)(1), are
applicable: paragraphs {a), {b) {1}-3),
(c), (d), and (e).

§52.17 Contents of applications.

{a)(1) The application must contain
the information required by 10 CFR 50.33
(a)—{d), the first three sentences of
§ 50.34(a}{1), and, to the extent.approval
of emergency plans is sought under
paragraph (b}(2](ii) of this section, the
information required by § 56.33 (g) and
(), and § 50.34{b}{8)(v). In particular, the
application should describe the
following:

) The number, type, and thermal
power level of the facilities for which
the site may be used;

(ii) The boundaries of the site;

(iii} The proposed general location of
each facility on the site;

(iv) The anticipated maximum levels
of radiological and thermal effluents
each facility will produce;

{v] The type of cooling systems,
intakes, and outflows that may be
associated with each facility;

(vi) The seismic, meteorological,
hydrologic; and geclogic characteristics
of the proposed site {see Appendix A to
10 CFR Part 100); :

(vii) The location and description of
any nearby industrial, military, or
transportation facilities and routes; and

(viii) The-existing and projected future
population profile of the area
surrounding the site.

{2) A complete environmental report
as required by 10 CFR 51.45 and 51.50
must be included in the application,
provided, however, that such
environmental report must focus on the
environmental effects of construction
and operation of a reactor, er reactors,
which have characteristics that fall
within the postulated site parameters,
and previded further that the report

need notinclude an assessment of the
benefits (for example, need for power)

of the proposed action, but must include
an-evaluation of alternative sited to
determine whether thereisany =
obvioasly superior alternative to the site

H){1) The npp!icaﬁmmyt identify
physical characteristics unique to the
proposed site, such as egress limitations
from the area surrounding the site, that
could pose a significant impediment to
the develepment .of emergency plans. .

{2} The application may also either: ~

{i) Propese major features of the -

emergency plans, such as the exact sizes -

of the emergency planning zones, that
can be reviewed and approved by NRC

in consultation with FEMA in the
absence of complete and integrated
emergency plans; or-

{ii) Propese complete and integrated
emergency plans for review and -
approval by the NRC, in consultation
with the Fedéral Emergency _
Management Agency, in-accord with the
applicable provisions of 10 CFR 50.47.

(3) Under paragraphs {b}(1) and {2)(i)
of this sectien, the application must -
include a description of contacts.and
arrangements made with local, state, =
and federal governmental agencies with
emergency planning responsibilities. .
Under the option set forth in paragraph
(b){2)(ii) of this section, the applicant
shall make.good faith efforts to obtain
from the same governmentsl agencies
certifications that: {ij The propoesed
emergency plans are practicable; {ii)
These agencies are committed to- .
participating in any further development

. of the plans, including any required field

demonstrations, and [iii} that these
agencies are committed to executing
their responsibilities under the plans in
the event of an emergency. The - :
application must contain any -

certifications that have been obtained. If

_these certifications cannot be obtained,

the application aust contain
information, including a utility plan,
sufficient to-show that the proposed’
plans nenetheless provide reasonable
assurance, that adequate protective
measures cen and will be taken, in the
event of a radiclogical emergency at the
site. . -
(¢} I the applicant wishes to be able
to perform, after grant of the early site
permit, the activities at the site allowed
by 10 CFR 50.10{£)(1} without first
obtaining the separate authorization
required by that section, the applicant

* shall propose;in the early site permit, a -

plan for redress-of the site in the-event
that the activities are performed and the-
site permit expires before it is e
referenced inan application fora
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construction permit or a combmed .
license issued under Subpart C of this -
part. The apphcatmn must demonstrate:
that there is reasonable assiirance that. .
redress carried out under the plan. will

achieve an environmentally stable and. -
aesthetically acceptable site suitable for .
whatever non-nuclear use may. conform

with local zomng  laws.

§52.18 sundards for revlew ol
applications,
Applications filed under this- subpart
.~ will be reviewed according to the
applicable standards set out in 10 CFR

Part 50 and its appendices and Part 100 -

as they apply to applications for
construction permits for nuclear power
plants. In particular, the Commission. .
-shall prepare an environmental impact-
statement durmg review of the. -
application, in accordance with the

applicable provisions of 10 CFR Part 51, ;

. provided, however, that the draft and -

* final environmental impact statements

- prepared by the Commission- focus on
the environmental effects of - '
construction and operation of a reactor.
or reactors, which have charactenstlcs _

. thiat fall within the postulated site” -

parameters, and provided further that

the statements need notinclude'an' - -~

assessinent of the bénéfits: (for exampl"

need for power) of the proposed action, "

o §52.24- Issuance of early site permit. - ‘
alternative sites to determine whether e

but must include an evaluation of

there is ‘any obviously superior «
- alternative fo the site proposed. The

Commission shall detérmine;’ aftex. S

consultation with the Federal -
* Emergency Managémerit-Agency,

- whether the information required of: the -

apphcant by §52:17(b)(1) shows that

" there is no significant 1mped1ment to the'_ »

development of emergency plans, "
whether any major features of

emergency plans submitted: by dxe RO

AN

applicant under §52 17(b][2](1) are

acceptable, and whether any emergeney,;
-plans submitted by the applicant: unde; :

§ 52.17(b)(2){ii) provide reasoiiable

-~ -assurance that adequate protective 1, o
" measures can and will be taken in the*"
event of a radxologica] emergency; :

. §52.19 Permltandrenewalteeb.

The fees charged for the review: of an
application for the initial issuance or .
renewal of an early site permit are set
forth in 10 CFR 170.12, together with. a:
schedule for their deferred recovery
“There is'no apphcatlon fee

| §5221 Hearings. - R
* An early site pemut is apartlal

.- construction permit and is therefore S
- -~ subject to all procedural requirements in

. ~10'CFR Part 2 which are applicable to -
vrconstructxon permits, mcludmg the

reqmrements for docketing i in -

§§-2.101(a)(1)~(4), and the requirements

for issuance-of 4 notice of hearing in
§§2.104(a), (b)(1)(iv) and (v), (b)(Z) to
the extent it runs parallel to (b){1)(iv)
and(v), and (b)(3), provided that the -
designated sections may not be
construed to require that the
environmental report or draft or final

" environmental impact statement include

an assessment of the benefits of the '
proposed action. Il the hearing, the
presiding officer shall also determine
whether, taking-into consideration the
site criteria contained in 10 CFR Part -
100, a reactor; or reactors;: havmg
characteristics that fall within the
parameters for the site can be
constructed and operated without undue
risk to the health and safety of the

- public. All hearings conducted on

applications for early site permits filed
under this part are govemed by the
procedures contained in Subpart Gof
Part 2.

§52:23 Referral totheACRS. o

The Commission shall refer a ‘copy of . -

the application to the Advisory
Committee on Reactor Safeguards

. (ACRS). The ACRS shall report on thoee |
" portions of the application mhioh .

concern safety

After conducting a hearing under

- $52.21 of this subpart and receiving the
- report to be submitted by the Advisory

: Committee on Reactor Safeguards under’
_§52.23 of this subpart, and upon -

determining that an application for-an
early site permit meets the apphoable
standards and requirements of the
Atomic Energy Act and the -
Commission’s regulatxons. and that
notifications, if any, to other agencies or
bodies have been duly ‘made, the
Commission shall issue an early site
permit, in the form and containing the .
conditions and limitations, as the .
Commission deems appropnate and
necessary. i

§5225 Extent of activitles permltted.
- () an early site pem:ut contains a

site redress plan, the holder of the

permit, or the applicant for a .

. construction permit or combmed hcense i

who references the permit, may perform
the activities at the site allowed by 10

. CFR 50. .10{e)(1) without first obtaining

the separate authorization required by
that section, provided that the final
environmental impact statement- ’
prepared for the permit has concluded -
that the activities will not result in any
significant adverse environmental "

" " impact wlnch cannot be redressed.

(b) If the activities permitted by
paragraph (a) of this section are
performed at any site for which an early

 site permit has been granted, and the
site is not referenced in an application
_for a construction permit or a combined

license issued under Subpart C of this
part while the permit remains valid, then
the early site permit must remain in
effect solely for the purpose of site
redress, and the holder of the permit
shall redress the site in accordance with
the terms of the site redress plan
required by § 52.17(c). If, before redress
is complete, a use not envisaged in the
redress plan is found for the site or parts
thereof, the holder of the permit shall

carry out the redress plan to the greatest

extent possible consistent with the
alternate use.

§52.27 Duration of permit.

(a) Except as provided in paragraph
(b) of this section, an early site permit

- issued under this subpart may be valid

for not less than ten nor more than
twenty years from the date of issuance.
{b) (1) An early site permit continues
to be valid beyond the date of
expiration in any proceeding on a
construction permit application or a

~ combined license application which

references the early site permit and is
docketed either before the date of
expiration of the early site permit, or, if
a timely application for renewal of the
permit has been filed, before the
Commission has determined whether to

. renew the permit.
. (2) An early site permit also continues
* to be valid beyond the date of

expiration in any proceeding on an
operating license application which is
based on a construction permit which

. references the early site permit, and in

any hearing held under § 52.103 of this .
part before operation begins under a
combined license which references the
early site permit.

{c) An applicant for a constructxon
permit or combined license may, at its

-own risk, reference in its application a .

gite for which an early site permit
application has been docketed but not
granted..

§52.29 Application for renewal. '

{a) Not less than twelve nor more than
thirty-six months prior to the end of the
initial twenty-year period, or any later -

- renewal period, the permit holder may
_“apply for a renewal of the permit. An

application for renewal must contain all
information necessary to bring up to -
date the information and data contained

" in the previous application.

(b) Any person whose interests may
be affected by renewal of the permit
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may request.a hearing on the application
for renewal. The request fora hearing
must comply with 10 CFR 2.714.If a -
hearing is granted, notice of the hearing
will be published in accordance with 10
CFR 2.703. :

(c)-An early site permit, either original
or renewed, for which a timely :
application for renewal has been filed,
remains in effect until the Commission
has determined whether to renew the
permit. If the permit is not renewed, it
continues to be valid in certain
proceedings in accordance with the
provisions of § 52.27(b).

(d) The Commission shall refer a copy
of the application for renewal to the
Advisory Committee on Reactor
Safeguards {ACRS). The ACRS shall
report on those portions of the
application which concern safety and
shall apply the criteria set forth in
§ 52.31.

§52.31 Criteria for renewal. )

(a) The Commission shall grant the
renewal if the Commission determines
that the site complies with the Atomic
Energy Act and the Commission’s
regulations and erders applicable and in
effect at the time the site permit was
originally issued, and any new
requirements the Commission may wish
to impose after a determination that
there is a substantial increase in overall
protection of the public health and
safety or the common defense and
security to be derived from the new
requirements and that the direct and
indirect costs of implementation of those
requirements are justified in view «of this
increased protection.

(b) A denial of renewal on this basis
does not bar the permit holder or
another applicant from filing a new
application for the site which proposes
changes 1o the site or the way in which
it is used which correct the deficiencies
cited in the denial of the renewsl.

§52.33 Duration of renewal.

Each renewal of an early site permit
may be for not less than ten mormore
than twenty years.

§52.35 Use of site for other purposes.
A site for which an early site permit
- has been issued under this subpart may
be used for purposes ether than those
described in the permit, including the -
location of other types of energy

facilities. The permit holder shall inform

the Director of Nuclear Reactor
Regulation of any significant uses for the
site which-have notbeen approved in
the early site permit. The information
about the activities must be given to the
Director in advance of any actual
construction or site modification for the

activities. The information provided
could be the basis for imposing new
requirements on the permit, in -
accordance with the provisions of

§ 52.39. If the permit helder informs the

Director that the holder ao longer
intends to use the site for anuclear -

power plant, the Director shall terminate

the permit. )

§52.37 Reporting of defects and
noncompliance; revocation, suspension,
modification of permits for cause.

For purposes of Part 21 and 10 CFR
5§0.100, an early site permitis a
construction permit.

§52:39 Finality of early site permit
determinations.

'(a)(1) Notwithstanding any provision
in 10'CFR .50.109, while an early site
permit is in effect under §3 52.27 or 52.33
the Commission may net impese new
requirements, including new emergency
planning requirements, on the early site
permit or the site for which it was
issued, unless the Commission
determines that a modification is

‘necessary €ither to bring the permit or

the site into compliance with the
Commission’s regulations and orders
applicable and in effect at the time the
permit was issued, orto assure ’
adequate protection of the peblic health
and safety or the common defense and
security. -

-(2) In'making the findings required for
issuance of a construction permit,
operating license, or combined license,
or the findings required by '§ 52.103 of
this part, if the application for the
construction permit, operating license,
or combined license references an early
site permit, the Commission ghall treat
as resolved those matters resclved in
the proceeding on the application for
issuance or renewal of the early site
permit, unless a contention is admitted
that a reactor does not fit within one or
more of the site parameters included in
the site permit, or a petition is filed
which alleges either that ‘the site is not
in compliance with the terms of the
early site permit, or that the terms and
conditions of the early site permit
should be modified. ’

(i) A contention that a reactor does
not fit within one or more of the site
parameters included in the site permit
may be litigated in the same manner as
other issues material o the proceeding:

(ii).A petition which dfleges that the

-siteis not in compliance with the terms

of the early site permit must include, or
clearly reference, official NRC o
documents, documents prepared by or
for the permit holder, or evidence
admissgible in a proceeding ander
Subpart G of Part 2, which show, prima

facie, that the acceptance criteria have -
not been met. The permit holderspd

NRC staff may file answers to the -

petition within the fime gpecified in 10 _
CFR 2.730 for answers 40 motians by -
parties .and siaff. if the Commission, in
its judgment, decides, on the basisof the
petitions and any amswers thereio, that -
the petition meets the reguirements of
this paragraph, that the issnes are not
exempt foom adjudication under 5 1.S.C.
554(a}(3), thet genuine issues of material
fact are raised, .and thatsettlement or
other infermal resalution of ithe dssues is
not possible, then the genuine issuesof
material fact raised by the petition must
be reselved in accordance with the
provisionsin 554,556, and 557 which are

- applibﬁbb&o@iemhﬁxig:&ppﬁcnﬁomfor

initial licenses. _

(it) A petition which alleges thet the
terms and cenditions of the early site
permit should be medified will be -
processed in accord with J10.CFR 2.208. -
Before construction commences, the .
Commissien shall vensider the petition
and determime whether any immediate
action is required. If the pefitionis
granted, then an appropriate order will
be issued. Constraction under the
construction permit or combined Ticense
will not’be affected by the granfing of
the petition wiless the orderis made
immediately effective. .

(iv} Prior to construction, the :
Commission shafl find ‘that the terms of
the early sitepermit have been met.

{b) An applicant for.a construction
permit, operating license, or combined
license who has filed an application
referencing an early site permitissned -
under this subpart may include in the .
application a request for a variance from
one armore elements of &e.pﬁtlﬂ .
deteruzining whether 4o grant S
variance, the Commission shall apply
the same technically relevant criteria as
were applicable 0 the application for
the original or renewed site pemmit.
Issuance wfithe uam‘z:semlm be subject
to litigatienduring the corstraction -
permit, operating license, or combined
license proceeding in the same snamner’
as other issues.material to these
proceedings.

Subpart B~Standard Design _

‘ Cemﬁra"ﬂens

§52.41 Scepectsubpart. -

This subpart set out the requirements -
and procedures applicebleto . &
Commissien issuance of rulés granting
standard design'certification for nuclear
power facilities separate Troin the Iiling

‘of an application for aconstriaction -

permit or combined Ticense for such
facility. - - . 0
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§5243 Relatlonshlp to Appendlces u u,

and O of this part.
~ (a) Appendix M to thls part governs

the issuance of licenses to manufacture”

nuclear power reactors to be installed
and operated at sites not identified in
the manufacturing license applxcatmn. :
Appendix N govérns licenses to-

to use a certified standard: deslgn
approved under this subpart.
(b) Appendix O governs the staff

review and approval of preliminary and -
final standard designs. A: staff-approval: -
under Appendix O is no way affects the. :
authority of the Commissionorthe - -

presiding officer in any proceeding
under Subpart G of 10 CFR Part 2.;
Subpart B of Part 52 governs ..
Cfommxg:irx‘)indapprovalt’l or. certlﬁcation. :
of stan es v rulemaking. -

{c) A final desil':: approval under - :
Appendix O is a prerequisite for -

certification of a standard design under -

this subpart. An application fora final

design approval must state whether the-
-applicant intends to seek certification ‘cf.

‘the design. If the applicant does 8o

intend, the application for the final - - .-

"design approval must, ix, addition to.
containing the information required by

- requirements of Part 52, Subpart B, : .
particularly 8% 52.45 and 5247,

: § 52.45 Filing of apptlcatlons, .
(a)(1) Any person may seek a
standard design certification for an
essentially complete nuclear power
- plant design which is an evolutionary -
change from light water reactor deslgns.
- -of plants which have been licensed-and
“. - in commercial operation before the
~ effective date of thisrule. " :
. (2) Any person:may-also seeka -
standard design certification fora -
nuclear power plant désign’ which

simplified, inherent, passive, or’ other
> innovative means to accomphsh its -
. safety functions.

*(b) An application for certification

- may be filed notwithstanding thefact.
that an apphcahon for'a constrgtion.
permit or combined license for auch a’
 facility has not been'filed. .. - )
; (c){1) Because a final ¢
- under Appendix O of 'thi )
~ * prerequisite for certification ofa
- stanidard design, a person who seeks
such a cértification and does not hold,
- or has not applied for, a final design -
'approval shall file with the Director of

Nuclear Reactor Regulation an

~ application for a final deslgn approval

e and certification.

'(2) Any person'who seeks ceruﬁcation'
- but'already holds; or has applied for;a

- final design approval, also shall file thh :

the Director of Nuclear Reactor

"' Regulation an application for -

' conistruct and operate nuclear power "

- -reactors of duplicate design &t multtple 2
- .. gites. These appendices may beused” -

"+ independently of the provisions-in this

* subpart unless the applicantalso w:shes' :

certification, because the NRC staff may

- require that the information before the -
‘staff in connection with the review for -
. the final design approval be

supplemented for the review. for

+ " certification.

(d) The apphcant ‘Tust comply wtth
the filing requirements of 10 CFR

* 50.30{a) [1)—(4), and (6) and 50.30(b) as
they would apply to an application for a-

nuclear power plant construction permit.

The following portions of § 50.4, which .

is referenced by § 50.30{a)(1), are

“applicable to the extent technically
- relevant: paragraphs (a);(b), except for -
f paragraphs (3K [c). and (e). - .

§ 52.47 Contents of appllcatlons.

(a) The requirements of this paragraph

- apply to all applications for design
«. certification. - - L

(1) An application for desrgn
cerfification must contain: =

(i) The téchnical information Whmh is ‘that construction conforms to the design

required of applicants for construction

-permits and operating licenses by 10
- GFR Part 20, Part 50 and its appendlces.
- Appendix O, comply with the applicable [

and Parts 73 and 100, and which is .
technically relevant to the design and
not site-specific;

- (ii) Demonstration of comphance with

" any technically relevant portions of the .

Three Mile Island requirements set forth

' inlOCFR5034[fl,»

- (iii) The site parameters postulated for
the design, and an analysis and
evaluation of the design in terms of such
parameters;

(iv) Proposed technical resoluttons of

- those Unresolved Safety Issues and
medium- and high-priority Generic .
- Safety Issues which are identified in the

" version of NUREG-0933 current on the
differs significantly from the light water
. reactordesigns described in paragraph '
" (a)(1) of this section or utxhzes '

date six months prior to application and
which are techmcally relevant to the .

design;

(viA desxgn—specific probablhstxc nsk 1

assessment;
(vi) Proposed tests, inspectlons. :

_ -analyses, and acceptance criteria. whxch\
*.‘are necessary and sufficient to ‘provide

reasonable assurance that, if the tests,

inspections and analyses are performed
. and the acceptance criteria mnet, a plant

whichi references the design is built and
will operate in accordance with the
deslqn certification. .

(vii) The interface requxrements to be

" met by those portions of the plant for

which the application does not seek '
certlficatlon. These requlrements must

be suffictently detailed to allow
completion'of the final safety analysis
and design-specific probabilistic risk
assessment required by paragraph

: (a)(l](v] of this section;

(viii) Justification that compliance

with the interface requirements of
paragraph {a)(1)(vii) of this section is

verifiable through inspection, testing

- (either in the plant or elsewhere), or
* gnalysis. The method to be used for

verification of interface requirements
must be included as part of the proposed
tests, inspections, analyses, and
acceptance criteria required by .
paragraph (a)(1)(vi) of this section; and
(ix) A representative conceptual
design for those portions of the plant for
which the application does not seek
certification, to aid the staff in its review

" of the final safety analysis and

probabilistic risk assessment required
by paragraph (a}{(1)(v) of this section, -
and to permit assessment of the
adequacy of the interface requirements
called for by paragraph (a)(1){vii) of this

subsection.

(2) The application must contain a
level of design information sufficient to

" "enable the Commission to judge the

applicant’s proposed means of assuring

and to reach a final conclusion on all
safety questions associated with the
design before the certification is

.granted. The information submitted for a

design certification must include
performance requirements and design
information sufficiently detailed to -
permit the preparation of acceptance
and inspection requirements by the
NRC, and procurement specifications

. and construction and installation
- gpecifications by an applicant. The

Commission will require, prior to design
certification, that information normally
contained in certain procurement
specifications and construction and
installation specifications be completed
and available for audit if such
information is necessary for the
Commission to make its safety
determination.

(3) The staff shall advise the apphcant
on whether any technical information
beyond that required by this section

must t be submitted.

{b) This paragraph applies, according
to its provisions, to particular

~ applications:

(1) The application for certification of
a nuclear power plant design which is
an evolutionary change from light water
reactor designs of plants which have
been licensed and in commercial
operation before the effective date of
this rule must provide an essentially
complete nuclear power plant design
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except for site-specific elements such as
the service water intake structure and
the ultimate heat sink,

" {2)(i) Certification of a standard
design which differs significantly from
the light water reactor designs described
in paragraph (b)(1} of this section or
utilizes simplified, inherent, passive, or
other innovative means to accomplish
i}s safety functions will be granted only
1

{A) (2) The performance of each safety
feature of the design has been .
demonstrated through either analysis,
appropriate test programs, experience,
or a combination thereof;

(2} Interdependent effects among the
safety features of the design have been
found acceptable by analysis,
appropriate test programs, experience,
or a combination thereof;

{3) Sufficient data exist on the safety
features of the deeign to assess the
analytical tools used for safety analyses
over a sufficient range of normal
operating conditions, transient
conditions, and specified accident
sequences, including equilibrium core
conditions; and )

{4) The scope of the design is
complete except for site-specific
elements such as the service water
intake structure and the ultimate heat
sink; or

(B) There has been acceptable testing
of an appropriately sited, full-size,
prototype of the design over a sufficient
range of normal operating conditions,
transient conditions, and specified
accident sequences, including
equilibrium core conditions. If the
criterion in paragraph (b)(2)(i}(A)(4) of
this section is not met, the testing of the
prototype must demonstrate that the
non-certified portion of the plant cannot
significantly affect the safe operation of
the plant.

(i1) The application for final design
approval of a standard design of the
type described in this subsection must
propose the specific testing necessary to
support certification of the design,
whether the testing be prototype testing
or the testing required in the alternative
by paragraph (b){2)(i)(A) of this section.

The Appendix O final design approval
of such a design must identify the
specific testing required for certification
of the design. ‘

(3) An application seeking
certification of a modular design must
describe the various options for the
configuration of the plant and site,
including variations in, or sharing of,
common systems, interface
requirements, and system interactions.
The final safety analysis and the
probabilistic risk assessment should
also account for differences among the

various options, incl-uding ahy
restrictions which will be necessary

during the construction and startup of a

given module to ensure the safe
operation of any module already
operating. -

§52.48 Standards for review of
applications.

Applications filed under this subpart
will be reviewed for compliance with
the standards set out in 10 CFR Part 20,
Part 50 and its appendices, and Parts 73
and 100 as they apply to applications for
construction permits and operating
licenses for nuclear power plants, and -
as those standards are technically”
relevant to the design proposed for the
facility. :

§52.49 Fees for review of applications.

The fees charged for the review of an
application for the initial issuance or:
renewal of a standard design
certification are set out in 10 CFR 170.12,
together with a schedule for their
deferred recovery. There is no

-application fee.

§ 52.51 ' Administrative review of
appilcations.

(a)} A standard design certification is a
rule that will be issued in accordance

* with the provisions of Subpart H of 10

CFR Part 2, as supplemented by the
provisions of this section. The
Commission shall initiate the
rulemaking after an application has
been filed under § 52.45 and shall
specify the procedures to be used for the
rulemaking.

(b) The rulemaking procedures must
provide for notice and comment and an
opportunity for an informal hearing
before an Atomic Safety and Licensing
Board. The procedures for the informal
hearing must include the opportunity for
written presentations made under oath
or affirmation and for oral presentations
and questioning if the Board finds them
either necessary for the creation of an
adequate record or the most expeditious
way to resolve controversies.
Ordinarily, the questioning in the
informal hearing will be done by’
members of the Board, using either the
Board’s questions or questions .
submitted to the Board by the parties.
The Board may also request authority
from the Commission to use additional
procedures, such as direct and cross
examination by the parties, or may
request that the Commission convene a
formal hearing under Subpart G of 10
CFR Part 2 on specific and substantial
disputes of fact, necessary for the
Commission’s decision, that cannot be
resolved with sufficient accuracy except

in a formal hearing. The staff will be a.
party in the hearing. L
(c) The decision in such a hearing will
be based only on information on which
all parties have had an opportinity to
comment, either in response to the
notice of proposed rulemaking or in the
informal hearing. Notwithstanding

“anything in 10 CFR 2.790 to the contrary,

proprietary information will be
protected in the same manner and to the
same extent as proprietary information
submitted in connection with o
applications for construction permits -
and operating licenses under 10 CFR’
Part 50, provided that the design

- certification shall be published in _

Chapter I of this Title.

§52.53 Referral to the ACRS. .

The Commission shall refer a copy of
the application to the Advisory -
Committee on Reactor Safeguards
(ACRS]). The ACRS shall report on those
portions of the application which
concern safety.

§52.54 Issuance of standard design -
certification. o - o

After conducting a rulemaking
proceeding under § 52.51 on an
application for a standard design
certification and receiving the report to
be submitted by the Advisory =~
Committee on Reactor Safeguards under
§ 52.53, and upon determining that the

. application meets the applicable

standards and requirements of the
Atomic Energy Act and the
Commissior’s regulations, the ..
Commission shall issue a standard - :
design certification in the form of a rule
for the design which is the subject of the
application. . - o

§52.55 Duration of certification.

(a) Except as provided in paragraph
(b) of this section, a standard design
certification issued pursuant to this
subpart is valid for fifteen years from
the date of issuance. :

(b} A standard design certification
continues to be valid beyond the date of
expiration in any proceeding on an

- application for a combined license or -

operating license which references the
standard design certification and is
docketed either before the date of
expiration of the certification, or, if a

- timely application for renewal of the

certification has been filed, before the
Commission has determined whether to
renew the certification. A design
certification also continues to-be valid
beyond the date of expiration in any
hearing held under § 52.103 before

_operation begins under a combined
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llcense whxch references the deslgn
certification. -

{c) An agphcant for a construchon
perm!t ‘'or’combined license may, gtits -
“own Tisk; reference iii its application'a -’
design for which a design certification
application has'been docketed but not
granted,

§5257- Applluﬂon fortemal.

. {a) Notless than'twelve normore than
thirty-six months prior to.expiration of -
the initial fifteen-yearperiod, orany -

later renewal period, any personmay

apply for renewal-of the certification.

An application for. renewal must contain

all information necessary to bring up to

date the information-and data.contained
in the previous apphcahon. The

Commission will require, prior-to

renewal of certification, that mﬁor:_natwn .

normally contained in certain '
procurement specifications and
construction and installation =
specifications be completed and
available for audit if such information is
necessary for the Commission to make
its safety determination. Notice and -
comment procedures must be used fora
rulemaking proceeding on the . ’
application for renewal, The
Commission, in its discretion, may -
require the use of additional proceduxes
in individual renewal proceedings. -

{b) A design certification, either =
original or renewed, for which a timely .
apphcatlon for renewal has been filed

remains in effect until the Commission =

has determined whether to renew the

certification. If the certification is not

renewed, it continues to'be valid in

certain proceedings,’in- accordance thh
"the prowslonsof § 5255,

{c) The Commission ‘shall refer'a copy

of the application for renewal to the
Advisory Committee on Reactor .
Safeguards {ACRS). The ACRS shall
report on those portions of the - .
application which concern safety and
shall apply the criteria set' forth in.

§ 52.58.

§ 5259 Criterla for renowal.

(a) The Gommission:shall: 1asue a nﬂe

granting the renewal if the design, either
&8 originally certified or as medified
during the rulemaking on the: renewal
complies with the Atemic Energy Act
and the Commission’s regulations - -
applicable and in-effect at fhe time the -

certification was issued, and any other

requirements the Commission may wish
to impose after a determination that’
there is a substantial increase in overall-
- protection of the. pub'hc‘health and®
‘safety or the common defense and
security to be derived from the pew .
requirements and that the directand
~ indirect costs of implemen‘taﬁon of those

) requlrements are‘]ustlﬁed in view of this .

increased protection. In addition, the
applicant for renewal may request an

.. amendmenit to the design certification.

The Commission shall grant the
amendment request if it determines that
the amendment will comply. with the
Atomic Energy Act and the -
Commission’s regulations in effect at the
time or renewal. If the amendment
request entails such an extensive change
to the design certification that an
essentially new standard design is being
proposed, an application for a design
certification shall be filed in accordance

_with § 52.45 and 52.47 of this part.

- (b} Denial of renewal does not bar the
applicant, or another applicant, from -
filing a new application for certification
of the design, which proposes design
changes which correct the deficiencies
cited in the denial of the renewal.

§52.61 Duration of renewal.
Each renewal of certification for a
standard design will be for not less than

“ten nor more than fifteen years. -

§5268 Flnallty of standard design
certifications.

{a)(1) Notmthstandmg any provision.

. in 10 CFR 50.109, while a standard

design certification is in effect under

§ 52.55 or.52.61, the Commission may
not modify, rescind, or impose new
requirements on the certification,
whether on its own motion, or in )
response to-a petition from any person,
unless the.Commission determines in a
rulemaking that a modification is
necessary-either to bring the o
certification or the referencing plants

1into compliance with the Commission’s

regulations applicable and in effect at
the time the certification was issued, or
to assire adequate protection of the
public health and safety or the common
defense and security. The rulemaking
procedures must provide for notice and.
comment-and an opportunity for the
party which applied for the certification
to request an informal hearing which
uses the procedures described in § 52.51
of this subpart:

(2) Anymodification the NRC i mposes
on a design certification rule under -
paragraph {a)(1) of this section will be
applied to all plants referencing the
certified design, except those to which -
the modification has been rendered
technically irrelevant by action taken
under paragraphs {a){(3), (a)(4), or (b) of
this section. -

- (3) While a design certaficatmn isin -

effect inder, § 52.55 or§ 52.61, unless (i)

a modification is. necessary to secure
compliance with the Cominission’s
regulations applcable and in effect at-
the time the certification was issued, or

to assure adequate protection of the
public health and safety or the common
defense and security; and (ii) special
circumstances as defined in 10 CFR
50.12(a) are present, the Commission
may not impose new requirements by
plant-specific-order on any part of the
design of a specific plant referencing the
design certification if that part was
approved in the design certification. In
addition to the factors listed in

§ 50.12(a), the Commission shall
consider whether the special
circumstances which § 50.12(a)(2)
requires to be present outweigh any
decrease in safety that may result from
the reduction in standardization caused

by the plant-specific order.

(4) Except as provided in 10 CFR

2.758, in making the findings required for

issuance of a combined license or
operating license, or for any hearing
under § 52.103, the Commission shall .
treat as resolved those matters resolved
in connection with the issuance or
renewal of a design certification.

{(b)(1) An applicant or licensee who
references a standard design
certification may request an exemption
from one or more elements of the design
certification. The Commission may grant
such a request only if it determines that
the exemption will comply with the
requirements of 10 CFR 50.12(a). In
addition to the factors listed in
§ 50.12(a}, the Commission shall
consider whether the special
circumstances which § 50.12(a}{2)
requires to be present outweigh any
decrease in safety that may result from
the reduction in standardization caused
by the exemption. The granting of an
exemption on request of an applicant
must be subject to litigation in the same-
manner as other issues in the operating

- license or combined license hearing.

(2) Subject § 50.59, a licensee who
references a standard design
certification may make changes to the
design of the nuclear power facility,
without prior Commission approval,
unless the proposed change involves a
change to the design as described in the
rule certifying the design. The licensee
shall maintain records of all changes to
the facility and these records must be
maintained and available for audit until
the date of termination of the license.

(c) The Commission will require, prior
to granting a construction permit,
combined license, or operating license
which references a standard design
certification, that information normally
contained in certain procurement ‘
specifications and construction and
installation specifications be completed
and available for audit if such
information is necessary for the
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Commission to make its safety
determinations, including the
determination that the application is
consistent with the certified design. This
information may be acquired by
appropriate arrangements with the
design certification applicant.

Subpart C—Combined Licenses

§52.71 Scopeof Subpart.

This subpart sets out the requirements
and procedures applicable to
Commission issuance of combined
licenses for nuclear power facilities.

§52.73 Relationship to Subparts A and B.

An application for a combined license
under this subpart may, but need not,
reference a standard design certification
issued under Subpart B of this part or an
early site permit issued under Subpart A
of this part, or both. In the absence of a
demonstration that an entity other than
the one originally sponsoring and
obtaining a design certification is
qualified to supply such design, the
Commission will entertain an
application for a combined license
which references a standard design
certification issued under Subpart B
only if the entity that sponsored and
obtained the certification supplies the
certified design for the applicant’s use.

§52.75 Filing of applications.

Any person except one excluded by
10 CFR 50.38 may file an application for
a combined license for a nuclear power
facility with the Director of Nuclear
Reactor Regulation. The applicant shall
comply with the filing requirements of
10 CFR 50.4 and 50.30 (a) and (b), except
for paragraph [b)(8) of § 50.4, as they
would apply to an application for a
nuclear power plant construction permit.
The fees associated with the filing and
review of the application are set out in
10 CFR Part 170.

§52.77 Contents of applications; general
Information.

The application must contain all of the
information required by 10 CFR 50.33, as
that section would apply to applicants
for construction permits and operating

" licenses, and 10 CFR 50.33a, as that -
section would apply to an applicant for
a nuclear power plant construction
permit. In particular, the applicant shall
comply with the requirement of
§ 50.33a(b) regarding the submission of
antitrust information.

§52.79 Contents of applications; technical
information, -

(a)(1) In general, if the application
references an early site permit, the
" application need not contain
information or analyses submitted to the

Commission in connection with the
early site permit, but must contain, in
addition to the information and analyses
otherwise required, information ’
sufficient to demonstrate that the design
of the facility falls within the parameters -
specified in the early site permit, and to
resolve any other significant
-environmental issue not considered in
any previous proceeding on the site or

" the design.

(2) If the application does not
reference an early site permit, the
applicant shall comply with the

Trequirements of 10 CFR 50.30(f) by
including with the application an
environmental report prepared in
accordance with the provisions of
Subpart A of 10 CFR Part 51,

(3) I the application does not
reference an early site permit which -
contains a site redress plan as described
in § 52.17(c), and if the applicant wishes
to be able to perform the activities at the
site allowed by 10 CFR 50.10(e}(1), then
the application must contain the
information required by § 52.17(c).

(b} The application must contain the
technically relevant information
required of applicants for an operating
license by 10 CFR 50.34. The final safety
analysis report and other required
information may incorporate by )
reference the final safety analysis report
for a certified standard design. In
particular, an application referencing a
certified design must describe those
portions of the design which are site-
specific, such as the service water
intake structure and the ultimate heat
sink. An application referencing a
certified design must also demonstrate
compliance with the interface
requirements established for the design
under § 52.47(a)(1), and have available
for audit procurement specifications and
construction and installation
specifications in accordance with
§ 52.47(a)(2). If the application does not
reference a certified design, the -
application must comply with the )
requirements of § 52.47{a)(2) for level of
design information, and shall contain
the technical information required by
§8 52.47(a)(1) (i), (ii), {iv), and (v)-and
{3), and, if the design is modular,

§ 52.47(b)(3). ~

(c) The application for a combined
license must include the proposed test,

‘inspections, and analyses which the
licensee shall perform and the .
acceptance criteria therefor which are
necessary and sufficient to provide
reasonable assurance that; if the tests,
inspections and analyses are performed
and the acceptance criteria met, the
facility has been constructed and will
operate in conformity with the combined
license. Where the application

references a certified standard design,
the test, inspections; analyses and .
acceptance criteria contained in the

" certified design must apply to those -

portions of the facility design which are
covered by the design certification.:

(d) The application must contain -
emergency plans which provide -
reasonable assurance that adequate -
protective measures can and will be
taken in the event of a radiological
emergency at the site. - I

(1) If the application references an
early site permit, the application may"

. incerporate by reference emergency -

plans, or major features of emergency

. plans, approved in connection with the

issuance of the permit. :

(2) I the application does not
reference an early site permit, or if no
emergency plans were approved in
connection with the issuance of the
permit, the applicant shall make good
faith effortsto obtain certifications from
the local and State governmental -
agencies with emergency planning
responsibilities (i) that the proposed
emergency plans are practicable, (i)
that these agencies are committed to =~ .
participating in any further development
of the plans, including any required field
demonstrations, and (iii) that these .
agencies are committed to executing
their responsibilities under the plans in
the event of an emergency. The
application must contain any
certifications that have been obtained. If
these certifications cannot be obtained,
the application must ¢ontain ,
information, including a utility plan,
sufficient to show that the proposed
plans nonetheless provide reasonable
assurance that adeguate protective
measures can and will be taken in the
event of a radiological emergency at the
site. - o :
§52.81 Standards for review of
applications. . .

Applications filed under this subpart
will be reviewed according to the
standards set out in 10 CFR Parts 20; 50,
51, 55, 73, and 100 as they apply to' ~
applications for construction permits
and operating licenses for nuclear power -
plants, and as those standards are -
technically relevant to the design
proposed for the facility.

§52.83. Applicabiiity of Part 50 provisions.

Unless otherwise specifically
provided in this subpart, all provisions
of 10.CFR Part 50 and its appendices
applicable to holders of construction
permits for nuclear power reactors also
apply to holders of combined licenses
issued under this subpart. Similarly, all
provisions of 10 CFR Part 50 and its
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. *'aptaendices applicableto holders-of "
- operatinglicenses also apply to‘holders °.
of combined licenses issued under this. :

subpart,-once the,Commission hasanade -

the findings required under § 52.108,- .

_provided that, as-applied to a combined. -
license; 10-CFR 50.51 must requirethat . ©
the initial duration of the licensemay . -
* not exceed 40 years from-the dateon... .
which the Commission makes the: ..
findings required under §52.163.~

However, any limitations contained in .. -

Part 50 regarding applicability. of the -
provisions to certain classes of facilities
continue to apply. '
§52:85 Administrative reviewof -
applications. Lo

A proceeding on a combined license is
subject to all applicable procedural
requirements contained in'10 CFR Part 2,

including the requirements for docketing -

(8 2.101) and issuance of a noticeof

~ hearing {§ 2.104). All hearingson -~
combined licenseés are governed by the
%rox_:edures contained in Part 2, Subpart:

" The Commission shall refer a:copy of
the application to the Advisory- .
Committee on Reactor Safeguards -
(ACRS). The ACRS shall report on those
portions of the application which .
concern safety and shall apply the.
criteria set forth in § 52.81,in.

. accordance with the finality provisions
of this part. o : e
§52.89 ' Environmental review.

If the application references an early -
site permit or a certified standard- - -
design, the environmental review must .
focus on whether the design.of the
facility falls within the parameters -
specified in the early site permit and
any other significant environmental
issue not considered in any previous
proceeding-on the siteor the:design. i
the application does not reference-an "
early.site permit or a certified standard
design, the environmental review -
procedures set-out in 10'CFR Part 51/
must be followed, -including the issuance
of a final environmental imapact .. ,
statement, but excluding the issuance of
a supplement under §:51.95(a}. -

. §6291 . tion to conduct site - -

{a){1} If the application #efe;gnces an

early site permit which contains a site

. redress plan as described in § 52:17(c)
the applicant is anthorized by § 52.25 to
perform the site preparation activities

described in-10 CFR '50.10(e){1}.
(2) If the application does not
* reference an early site permit which -
‘contains aredress plan, the applicant
may not perform the site preparation

activities-allowed by 10 CFR 50.10(e}(1)

without first submitting a site redress
plan‘in-accerd with § 52.79(a)(3) and
obtaining the separate ‘authorization

. required by 10 CFR 50.10(e)(1}.

- Authorization must be granted only after
 the presiding officer in the proceeding
-on the application has made the findings

and determination required by 10 CFR
50.10{e)(2) and has determined that the
site redress plan meets the criteria in
§5217(c). . h

(3) Authorization to conduct the

" activities described in 10 CFR
- 50.10(e)(3)(i) may be granted only after

the presiding officer in the combined

license proceeding makes the additional

finding required by 10 CFR
50.10(e)(3)(ii)- ‘

(b) ¥, after an applicant for 2
combined ticense has performed the
activities permitted by paragraph (a) of
+this section; the application for the

" license is withdrawn or'denied, and the

early site permit referenced by the
application expires, then the applicant

- ghall redress the site in accord with the

terms of the site redress plan. If, before
redress is complete, a use not envisaged
in the redress plan is found for the site
or parts thereof, the applicant shall
carry out the redress plan to the greatest
extent possible consistent with the
alternate use. -

8 52.93": Exemptions and variances.

(a) Applicants for a combined license

" under this subpart, or any amendment to
_ a combined license, may include in the

application a request, under 10 CFR
50.12, for an exemption from one or
more of the Commission’s regulations,
including any part of a design

" certification rule. The Commission shall

grant such a request if it determines that
the exemption will comply with the

‘requirements of 10 CFR 50.12(a) or

52.63(b)(1) if the exemption includes any
part of the design certification rule.
(b).An applicant for a combined
license, or.any amendment to a
combined license, who has filed an
application referencing an early site
permit issued under this subpart may
include in the application a request for a
variance from one or more elements of
the permit. In determining whether to

. grant the variance, the Commission shall

apply the same technically relevant
criteria as were applicable to the
application for the original or renewed

. ‘site permit. Issuance of the variance

must be subject to litigation during the

.. combined license proceeding in the

same manner as other issues material to
that proceeding.

§52.97 lssuance of combined licenses.

(@) The Commission shall issue a
combined license for a nuclear power
facility upon finding that the applicable
requirements of 10 CFR 50.40, 50.42,
50.43, 50.47, and 50.50 have been met,
and that there is reasonable assurance

. that the facility will be constructed and

operated in conformity with the license,
the provisions of the Atomic Energy Act,
and the Commission’s regulations.

(b) The Commission shall identify in
the license the tests, inspections, and
analyses that the licensee shall perform
and the acceptance criteria therefor
which are necessary and sufficient to
provide reasonable assurance that, if the
tests, inspections, and analyses are
performed and the acceptance criteria
met, the facility has been constructed
and will be operated in conformity with
the license, the provisions of the Atomic
Energy Act, and the Commission's
regulations. Any modification to,
addition to, or deletion from the terms of
a combined license, including any
modification to, addition to, or deletion
from the tests, inspections, analyses, or
related acceptance criteria contained in
such license, is a proposed amendment
to such license. There shall be an
opportunity for a hearing on the
proposed amendments, and any hearing

. held must be completed before

operation of the facility.

§52.99 I‘nspection during construction.

After issuance of a combined license,
the NRC staff shall assure that the
required inspections, tests, and analyses
are performed and that the prescribed
acceptance criteria are met. Holders of
combined licenses shall comply with the
provisions of 10 CFR 50.70 and 50.71. At
appropriate intervals during
construction, the NRC staff shall publish
in the Federal Register notices of the
successful completion of inspections,
tests, and analyses.

§52.101 Pre-operational antitrust review.

if, before the Commission makes the
findings required uner § 52.103, the
Commission, after consultation with the

. Attorney General, determines that

significant changes in the licensee's
activities or proposed activities have
occurred subsequent to the previous
review by the Attorney General and the
Commission in connection with the
jssuance of the combined license, the
antitrust review required by section
105¢(2) of the Atomic Energy Act must
be completed prior to commencement of
commercial operation of the facility.
Upon completion of this review, the
Director of Nuclear Reactor Regulation
may impose any additional license
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conditions as authorized by section 105¢
of the Atomic Energy Act.

§52.103 Operation under a combined
license.

(a) Not less than 180 days before
loading of fuel into the reactor, the
holder of the combined license shall, in
writing, notify the Commission of the
expected dates of both fuel loading and
criticality. The Commission shall
publish notice of these dates in the
Federal Register. The Federal Register
notice must also advise persons whose
interests may be affected by facility
operation of their rights under paragraph
(b) of this section.

(b}(1) Not later than 60 days after
publication of the notice required by
paragraph (a) of this section, any person
whose interest may be affected by
facility operation may file one or both of
the following in writing:

(i) A petition which shows, prima .
facie, that one or more of the acceptance
criteria in the combined license have not
been met and, as a result, there is good
cause to modify or prohibit operation; or

{ii} A petition to modify the terms and
conditions of the combined license.

* (2){i) A good cause petition filed under
paragraph (b){1)(i) of this section will be
granted by the Commission only if it
includes, or clearly references, official
NRC documents, documents prepared
by or for the combined license holder, or
evidence admissible in a proceeding
under Subpart G of Part 2, which show,
prima facie, that the acceptance criteria
have not been met. The combined
license holder and NRC staff may file
answers to the petition within the time
specified in 10 CFR 2.730 for answers to
motions by parties and staff. If the
Commission in its judgment decides, on
the basis of the petitions and any
answers thereto, that the petition meets
the requirements of this paragraph, that
the issues raised by the petition are not
exempt from adjudication under 5 U.S.C.
554{a){3), that genuine issues of material
fact are raised, and that settlement or
other informal resolution of the issues is
not possible, then the genuine issues of
material fact raised by the petition must
be resolved in accordance with the
provisiens in 5 U.S.C. 554, 556, and 557
which are applicable to determining
applications for initial licenses. In such
cases, the notice of hearing from the
Commission must specify the
procedures to be followed. Matters
exempt from adjudication under 5 U.S.C.
554(a)(3) may be decided by the
Commission solely on the basis of the
showing of good cause and any
responsive pleadings.

(ii) A petition to modify the terms and
cenditions of the combined license will

be processed as a request for action in
accord with 10 CFR 2.206. The petitioner
shall file the petition with the Secretary .
of the Commission. Before the licensed
activity allegedly affected by the

petition (fuel loading, low power testing, -

etc.) commences, the Commission shall
consider the petition and determine
whether any immediate action is
required. If the petition is granted, then
an appropriate order will be issued. Fuel
loading and operation under the -
combined license will not be affected by
the granting of the petition unless the
order is made immediately effective, ,

(c) Prior to fuel loading, the.
Commission shall find that the =
acceptance criteria in the combined
license have been met and that,
accordingly, the facility has been
constructed and will operate in
conformity with the Atomic Energy. Act
and the Commission’s regulations. If the
combined license is for a modular
design, each reactor module may require
a separate finding as construction
proceeds. :

Appendices A-L [Reserved]

Appendix M—Standardization of
Design; Manufacture of Nuclear Power

Reactors; Construction and Operation of

Nuclear Power Reactors Manufactured
Pursuant to Commission License

. Section 101 of the Atomic Energy Act of

1854, as amended, and § 50.10 of this chapter

require a Commission license to transfer or
receive in interstate commerce, manufacture,
produce, transfer, acquire, possess, use,
import, or export any production or -
utilization facility. The regulations in Part 50
require the issuance of a construction permit
by the Commission before commencement of
construction of a preduction or utilization
facility, and the jssuance of an operating
license before operation of the facility. The
provisions of Part 50 relating to the facility
licensing process are, in general, predicated
on the assumption that the facility will be
assembled and constructed on the site at
which it is to be operated. In these
circumstances, both facility design and site-:
related issues can be considered in the initial,
construction permit stage of the licensing
process.

' However, under the Atomic Energy Act, a B

license may be sought and issued authorizi
the manufacture of facilities but not their .
construction and installation at the sites on B
which the facilities are to be operated. Prior
to the “commencement of construction”, as
defined in § 50.10(c) of this chapterof a
facility (manufactured pursuant to such a
Commission license) on the site at which it is
to operate—that is preparation of the site and
installation of the facility—a construction

. Permit that, among other things, reflects

approval of the site on which the facility is to
be operated, must be issued by the
Commission. This appendix sets out the
particular requirements and provisions
applicable to such situations where nuclear

power reactors to be manufactured pursuant -
to & Commission license and subsequently - °
installed at the site pursuant to a Commission »

+ construction permit, are of the type described

in §50.22 of this chapter. It thus codifies one
approack-to the standardization of nuclear
powerreactors. - - o
1. Except as otherwise specified in this. .
appendix or as the context otherwise -
indicates, the provisions in Part 50 applicable. .
to construction permits, including the.. ..
requirement in.§ 50.58 of this chapter for.
review of the application by the Advisory
Committee on Reactor Safeguards and the .
holding of a public hearing, apply in context, -
‘with respect to matters of radiological health
and safety, environmental protection, and the
common defense and security, t¢ licenses - _
pursuant to this Appendix M to manufacture .
nuclear power reactors (manufacturing - .
licenses) to be- operated:at sites not id ntified
in the license application. - - o -
2. An application for a manufacturing
license pursuant to this Appendix M must be
submitted, as specified in § 504 of this - .
chapter and meet all the requirements of .
§§ 50.34{a) (1)-{9) and 50.34a- (a)and (b} of
this chapter except that the preliminary

 safety analysis report shall be designated as -
‘& “design report” and any required :

information or analyses. relating to site:
matters shall be predicated on postulated site

* - parameters which must be specified in the

application. The application must also
include information pertaining to desigri -
features of the proposed reactor{s) that affect
plans for coping with emergencies in the ]
operation of the reactor(s). . ,
3. An applicant for a manufacturing license: -
pursuant to this Appendix M shall submit .
with his application an environmental report
as required of applicants for construction ]
permits it accordance with Subpart A of Part

51 of this chapter, provided; however, that .~ - -

such report shall be directed at the -
manufacture of the reactorfs) at the - .
manufacturing site; and, in general terms, at -
the construction and operation of the -
reactor(s) at a hypothetical site or sites
having characterisitics that fall within the

- - postulated site parameters. The related draft

and final environmental impact statemsnt -
prepared by the Commission’s regulatory -
staff will be similarly directed. .

4. (a) Sections 50.10 (b) and (c), 50.12(b}, :
50.23, 50.30(d}; 50:34{a){10); 50.34a{c), 50:35 {a) -
and {c}, 50.40(a), 50.45, 50.55(d}; 50.56, of this
chapter and Appendix J of Part 50 do not.
apply te manufacturing licenses. Appendices
E and H of Part 50 apply to manufacturing
licenses only to the extent that the :
requirements of these appendices involve

facility design features.

(b) The financial information silbmitted :
pursuant to § 50.33(f} of this chapter and

-Appendix C of Part 50 shall bé directed ata

demonstration of the financial qualifications
of the'applicant for the manufacturing license -

to carry out the manufacturing activity for
which the license is sought. . : ,

5. The Commission may issue a license to"
manufacture one or more nuclear power . v
reactors to be operated at sites not identified- .
in the license application if the Commission . .

finds that:
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{a) The applicant has described the . -

- proposed design of and the gite parameters
postulated for the reactor{s), including, but . .. -

not limited to, the principal architectural and
engineering criteria for the design, and has .
identified the major features of components .

incorporated therein for the protection-of the: .

health and safety of the public. . .

{b) Such further technical or design
information as may be required to complete:
the design report and which can reasonably
be left for later consideration, willbe " -
supplied in a supplement to the design report.

(c) Safety features or components, if any,
which require research and development -

" have been described by the applicant and the
applicant has identified, and there willbe
conducteéd a research and development

- program reagonably designed to'resolve any
safety questions associated with such
features of components;and. .

(d) On the basis of the foregoing, there is
reasonable assurance that (i) such safety
questions will be satisfactorily resolved
before any of the proposed nuclear power
reactor(s) are removed from the
manufacturing site and (ii) taking into

- consideration the site criteria contained in
Part 100 of thia chapter, the proposed

 reactor(s) can be constructed and operated at
sites having characteristics that fall within
the site parameters postulated for the design

. of the reactor{s) without undue risk to the
bealth and safety of the public. . o

- (e) The applicant is technically and -
financially qualified to design and -~
manufacture the proposed nuclear power
reactor(s}). B :

(f) The issuance of a license to the
applicant will not be inimical to the common
defense and security or to the healthand * .
safety of the public. e

() On the basis of the evaluations and -
analyses of the environmental effects of the -

- proposed action required by Subpart A of
Part 51 of this chapter and paragraph 3 of this
Appendix, the action called for is the
issuance of the license.

Note: When an appli

icant has supplied

initially all of the technical information
required to complete the application, )
including the final design of the reactor{s),
the findings required for the issuance of the -
license will be appropriately modified to
reflect that fact. B

8. Each manufacturing license issued:
pursuant to this appendix will specify the .-
number of nuclear power reactors authorized
" to be manufactured and the latest date for the
completion of the manufacture of all such
reactors. Upon good cause shown, the . . -
Commission will extend such completion ..
date for a reasonable period of time. )

7. The holder of a manufacturing license .
issued pursuant to this Appendix M shall -

" submit to the Commission the final design of -

. the nuclear power reactor(s) covered.by the

_license as soon as such design has been
completed. Such submittal shall be in the
form of an application for amiendment of the
manufacturing license. L

8. The prohibition in § 50.10(c] of this

chapter against commencement-of - -
construction of a production or utilization
facility prior to issuance of a construction
permit applies to the transport of a nuclear.

power reactor({s) manufactured pursuant to
this appendix from the manufacturing facility
to the site'at which the reactor({s) will be
installed and operated. In addition, such
nuclear power reactor(s) shall not be

‘removed from the manufacturing site until the

final design of the reactor{s) hias been
approved by the Commission in accordance
with paragraph 7.

9. An application for a permit to construct a
nuclear power reactor(s) which is'the subject
of an application for a manufacturing license
pursuant to this Appendix M need not
contain such information or analyses as have

“previotisly been submitted to the Commission

in connection with the application for a
manufacturing license, but shall by

§§ 50.34{a} and 50.34a of this chapter,
sufficient information to demonstrate that the
site on which the reactor{s)is to be operated
falls within the postulated site parameters

specified in the relevant manufacturing

-license application.

10, The Commission may issue a permit to
construct a nuclear power reactor(s) which is
the subject of an application fora’
manufacturing license pursuant to this
Appendix M if the Commission {a) finds that
the site-on which the reactor is to be operated
falls within the postulated site parameters

. specified'in the relevant application for a

manufacturing license and (b} makes the
findings otherwise required by Part 50. In no
event will a construction permit be issued
until the relevant manufacturing license has
been issued. - - - .

11. An operating license for a nuclear

~ power reactor(s) that has been manufactured
- under a Commission license issued pursuant

to this Appendix M may be issued by the
Commission pursuant to § 50.57 and Subpart
A of Part 51 of this chapter except that the
Commission shall find, pursuant to

§ 50.57(a)(1), that construction of the
reactor(s) has been substantially completed
in conformity with both the manufacturing
license and the construction permit and the
applications therefor, as amended, and the
provisions of the Act, and the rules and .
regulations of the Commission.
Notwithstanding the other provisions of this
paragraph, no application for an operating
license for a nuclear power reactor(s) that
has been manufactured under a Commission

. license issued pursuant to this Appendix M

will be docketed until the application for an
amendment to the relevant manufacturing
license required by paragraph 7 has been

* docketed. . ." . -

12.In making the findings required by this

- part for the issuance of a construction permit

or an operating license for a nuclear power
reactor(s) that has been manufactured under
a.Commission license issued pursuant to this
appendix, or an amendment to such a
manufacturing license, construction permit, or
operating license, the Commission will treat
as resolved those matters which have been
resolved at an earlier stage of the licensing
process, unless thére exists significant new
information that substantially affects the
conclusion(s) reached at the earlier stage or
other good cause. '

Appendix N—Standardization of
Nuclear Power Plant Designs: Licenses
To Construct and Operate Nuclear
Power Reactors of Duplicate Design at
Multiple Sites

Section 101 of the Atomic Energy Act of
1954, as amended, and § 50.10 of this chapter
require a Commission license to transfer or
receive in interstate commerce, manufacture,
produce, transfer, acquire, possess, use,
import or export any production or utilization
facility. The regulations in Part 50 require the
issuance of a construction permit by the
Commission before commencement of
construction of a production or utilization
facility, except as provided in § 50.10(e} of
this chapter, and the issuance of an operating
license before the operation of the facility.

The Commission’s regulations in Part 2 of
this chapter specifically provide for the
holding of hearings on particular issues
separately from other issues involved in
hearings in licensing proceedings (§ 2.761a,
Appendix A, section I(c})}, and for the
consolidation of adjudicatory proceedings
and of the presentations of parties in
adjudicatory proceedings such as licensing
proceedings {§§ 2.715a, 2.716). -

This appendix sets out the particular
requirements and provisions applicable to
situations in which applications are filed by
one or more applicants for licenses to
construct and operate nuclear power reactors
of essentially the same design to be located
at different sites.!

1. Except as atherwise specified in this
appendix or as the context otherwise
indicates, the provisions of Part 50,
applicable to construction permits and
operating licenses, including the requirement
in § 50.58 of this chapter for review of the
application by the Advisory Committee on
Reactor Safeguards and the holding of public
hearings, apply to construction permits and

operating license subject to this Appendix N. -

2. Applications for construction permits
submitted pursuant to this Appendix must
include the information required by §§ 50.33,
50.33a, 50.34(a) and 50.34a (a) and (b) of this
chapter, and be submitted as specified in
§ 50.4 of this chapter. The applicant shall also
gsubmit the information required by § 51.50 of
this chapter.

For the technical information required by
§§ 50.34(a) (1) through (5} and (8) and 50.34a
(a) and (b) of this chapter, reference may be
made to a single preliminary safety analysis
of the design 2 which, for the purposes of

1 If the design for the power reactor(s) proposed
in a particular application is not identical to the
others, that application may not be processed under
this appendix and Subpart D of Part 2 of this
chapter. : :

2 Ag used in this appendix, the design of & nuclear
power reactor included in a single referenced safety
analysis report means the design of those structures,
systems and components important to radiological
health and safety and the common defense and
security.
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§.50.34(a)(1) includes one set of site
parameters postulated for the design of the
reactors, and an analysis and evaluation of
the reactors in terms of such postulated site
parameters. Such single preliminary safety
analysis shall also include information
pertaining to design features of the proposed
reactors that affect plans for coping with
emergencies in the operation of the reactors,
and shall describe the quality assurance
program with respect to aspects of design,
fabrication, procurement and construction
that are common to all of the reactors.

3. Applications for operating licenses
submitted pursuant to this Appendix N shall
include the information required by §§ 50.33,
50.34 (b} and (c}, and 50.34a(c) of this chapter.
The applicant shall also submit the
information required by § 51.53 of this
chapter. For the technical information
required by §§ 50.34(b) (2) through (5) and
50.34a(c), reference may be made to a single
final safety analysis of the design,

Appendix O—Standardization of Design:
Staff Review of Standard Designs

This appendix sets out procedures for the
filing, staff review and referral to the
Advisory Committee on Reactor Safeguards
of standard designs for a nuclear power
reactor of the type described in § 50.22 of this
chapter or major portions thereof, -

1. Any person may submit a proposed
preliminary of final standard design for a
nuclear power reactor of the type described
in § 50.22 to the regulatory staff for its
review. Such a submittal may consist of
either the preliminary or final design for the
entire reactor facility or the preliminary or
final design of major portions thereof,

2. The submittal for review of the standard
design must be made in the same manner and
in the same number of copies as provided in
§850.4 and 50.30 of this chapter for license
applications. )

3. The submittal for review of the standard
design shall include the information
described in §§ 50.33 (a) through (d) of this
chapter and the applicable technical
information required by §§ 50.34 (a) and (b),
as appropriate, and 50.34a of this chapter
(other than that required by §§ 50.34(a) (6)
and (10), 50.34(b}(1), (6} (i), (ii), (iv), and (v)
and 50.34(b) (7} and (8)). The submittal shall
also include a description, analysis and
evaluation of the interfaces between the
submitted design and the balance of the

- nuclear power plant. With respect to the
requirements of §§ 50.34(a)(1) of this chapter,
the submittal for review of a standard design
shall include the site parameters postulated
for the design, and an analysis and

* evaluation of the design in terms of such

postulated site parameters. The information
submitted pursuant to § 50.34{a)(7) of this
chapter, shall be limted to the quality
assurance program to be applied to the
design, procurement and fabrication of the
structures, systems, and components for
which design review has been requested and
the information submitted pursuant to

§ 50.34(a)(9) of this chapter shall be limited to

the qualifications of the person submitting the
standard design to design the reactor or

major portion thereof. The submittal shall
also include information pertaining to design
features that affect plans for coping with
emergencies in the operation of the reactor or
major portion théreof. .

4; Once the regulatory staff has initiated a
technical review of a submittal under this
appendix, the submittal will be referred to
the Advisory Committee on Reactor
Safeguards {ACRS) for a review and report.

5. Upon completion of their review of a
submittal under this appendix, the regulatory
staff shall publish in the Federal Register a
determination as to whether or not the
preliminary or final design is acceptable,
subject to such conditions as may be
appropriate, and make available in the Public
Document Room an analysis of the design in
the form of & report. An approved design -
shall be utilized by and relied upon by the
regulatory staff and the ACRS in their review
of any individual facility license application
which incorporates by reference a design
approved in accordance with this paragraph
unless there exists significant new
information which substantially affects the
earlier determination or other good cause.

6. The determination and report by the
regulatory staff shall not constitute a
commitment to issue a permit or license, or in
any way affect the authority of the
Commission, Atomic Safety and Licensing
Appeal Panel, Atomic Safety and Licensing
Board Panel, and other presiding officers in
any proceeding under Subpart G of Part 2 of
this chapter.

7. Information requests to the approval
holder regarding an approved design shall be
evaluated prior to issuance to ensure that the
burden to be imposed on respondents is
justified in view of the potential safety
significance of the issue to be addressed in
the requested information. Each such
evaluation performed by the NRC staff shall
be in accordance with 16 CFR 50.54{f} and
shall be approved by the Executive Director
for Operations or his or her designee prior to
issuance of the request.

Appendix P [Reserved)

Appendix Q—Pre-Application Early
Review of Site Suitability Issues

This appendix sets out procedures for the

filing, Staff review, and referral to the

Advisory Committee on Reactor Safeguards
(ACRS) of requests for early review of one or
more site suitability issues relating to the
construction and operation of certain
utilization facilities separately from and prior
to the submittal of applications for
construction permits for the facilities. The -
appendix also sets out procedures for the
preparation and issuance of Staff Site
Reports and for their incorporation by .
reference in epplications for the construction
and-operation of certain utilization facilities.
The utilization facilities are those which are
subject to § 51.20(b} of this chapter and are of
the type specified in § 50.21(b) (2) or {3) or
§ 50.22 of this chapter or are testing facilities.
This appendix does not apply to proceedings
conducted pursuant to Subpart F or Part 2 of
this chapter.

1. Any person may submit information
regarding one or more site suitability issues

to the Commission’s Staff for its review: . -
separately from and prior to-an application - -
for a construction pérmit for & facility. Such'a .
submittel shall be accompanied by any fee -
required by Part 170 of this chapter and shall
consist of the portion of the information -
required of applicants for construction -
permits by §§ 50.33 (a}~{c) and (e)-of this
chapter, and, insofar as it relates to the- ,‘
issue(s) of site suitability for which éarly - - :
review is sought, by §§ 50.34{a)(1) and .
50.30(f) of this chapter, except that- - )
information with respect to operation-of the
facility at the projected initial power level
need not be supplied. o e
2. The submittal for early review of site .
suitability issue(s} must be inade in the same
manner and in the same number of copies as
provided in §§ 50.4 and 50.30 of ‘this chapter
for license applications. The submittal must
include sufficient information concerning . .
range of postulated facility design and
operation parameters to enable the Staff to i

. perform the requested review of site.

suitability issues. The submittal must contain
suggested conclusions on the issues of site
suitability submitted for review and must be
accompanied by a statement of thé bases or .
the reasons for those conclusions. The )
submittal must also list, to the extent
possible; any long-range objectives for
ultimate development of the site, state
whether any site selection process wasg used
in preparing the submittal, describe any site )
selection process used, and -explain what
consideration, if any, was given to alternative
sites. ' L

3. The staff shall publish a nofe of
docketing of the submittal in the Federal )
Register, and shall send a copy of the notice .
of docketing to the Governor or other -

"appropriate official of the State in which the

site is located. This notice shall identify the, )
location of the site, briefly describe the site
suitability issue(s) under review, and invite_
comments from Federal, State, and local
agencies and interested persons within 220 -
days of publication or such other time as may
be specified, for consideration by the staffin -
connection with the initiation or outcome of -
the review and, if appropriate by the ACRS,
in connection with the outcome of their -
review. The person requesting review shall °
serve a copy of the submittal on the Governor.
or other appropriate official of the State in
which the site is located, and on the chief
executive of the municipality in which the -
site is located or, if the site is not Iocated in &
municipality, on the chief executive of the -
county, The portion of the siubmittal -
containing information requested of ’
applicants for construction permifs by -
§§ 50.33 (a)-{c) and (e} and 50.34(a){1) of thig
chapter will be referred to the ACRS fora'
review and report. There:will- be norefeiral -
to the ACRS unless early review of the site
safety issues under § 50.34(a){1)is requested,
4. Upon completion of réview by the staff
and, if appropriate by the ACRS, of e
submittal under this appendix, the staff shal}
prepare a Staff Site Report which shall
identify the location: of the site; state the site.- -
suitability issues reviewed, explain the
nature and scope of the review; state the o
conclusions of the staff regarding the-issues

'
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reviewed and state the reasons for those
" conclusions. Upon issuance of a Staff Site
‘Report, the staff shall publish a notice of the
“availability of the report in the Federal
Register and shall place copies of the report
in the Commission’s Public Document at 2120
. L Street NW., Lower Level (Room LL-6),
- Washington, DC 20037, and in a Local-Public
* Document Room(s) located near the site”
identified in the Staff Site Report. The staff-
shall also send a copy of the report to the -
Governor or other appropriate official of the °
State in which the site is located, and to the .
chief executive of the mumc;pahty in which-
the site is located or, if the site is not located
in a municipality, to the ch1ef execunve of the
county o
‘5. Any Staff Site Report prepared and
issued in accordance with this appendrx may
be incorporated by reference, as appropriate,
" in an application for a construction permit for
a utilization facility which is subject to
§ 51.20(b).of this chapter and is of the type
specific in § 50. 21(b) (2) or (3) or § 50.22 of
this chapter or is a testing facility. The
conclusions of the Staff Site Report will be-
reexamined by the staff where five years or
more have elapsed between the issuance of
the Staff Site Report and its incorporahon by
reference in a constmchon permit . -
application.
- . 8. Issuance of a Staff Site Report ‘gshall not
constltute a commitment to issue.a permit or-
license, to permit on-site work under .
_ §50.10(¢) of this chapter, or in any way & aﬁect
- the authority of the Commission, Atomic
Safety and Licensing Appeal Panel, Atomic
Safety and Licensing Board Panel, and other
presiding officers in any proceedmg under
Subpart F and/or G of Part 2 of this ‘chapter.
7. The staff will not conduct more than one
review of site smtablhty issues with regard to
a partxcular site prior to the full construction
permit review required by Subpart A of Part
51 of this chapter. The staff may.decline to
prepare and issue a Staff Site Report in -
- Tesponse to a submittal under this appendlx
where it appears that, {a) in cases where no_-

review of the relative merits of the submitted

site and alternative sites under Subpart A of-

Part 51 of this chapter is requested, there is a

reasonable likelihood that further staff

review would identify one or more preferable
alternative sites and the staff review of one
or more site suitability issues would lead to
an irreversible and irretrievable commitment
of resources prior to the submittal of the
analysis of alternative sites in the :

" Environmental Report that would: pre]udlce
‘the later review and decision on alternative
sites under Subpart F and/for G of Part 2 and
Subpart A of Part 51 of this chapter; or [b) in.
cases where, in the judgment of the staff,
early review of any site suitability issue. or -
issues would not be in the public interest,
‘considering (1) the degree of likelihood that
any early findings on those issues would -
retain their validity in later reviews, (2) the
objections, if any, of cognizant state or local

* government agencies to the conduct of an
early review on those issues, and (3) the
possible effect on the public interest of .
having an early, if not necessarlly concluslve,
resolution of those issues.

PART 2—RULES OF PRACTICE FOR

» ‘DOMESTIC LICENSING PROCEEDINGS

2. The eutlrority citation for Part 2
continues to.read in part as follows:

Authority: Sec. 181, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C.5841).

~ §2.110 ‘[Amended]

3. In paragraph (a](l), the reference to
Appendix O of Part 50 is amended to
refer to Appendix O of Part 52, and in
paragraph (a)(2) the reference to
Appendix Q of Part 50 is amended to
refer to Appendix Q of Part 52.

§2.400 [Amended]

4. The reference to Appendix N of Part
50 is amended to refer to Appendix N of

" Part52.

§2.401° [Amended]

5. In the heading and paragraph (a),
the references to Appendix N of Part 50
are amended to refer to Appendix N of

" Part52.

§2.402 [Amended]
8. In paragraph (a), the reference to

~ Appendix N of Part 50 is amended to

refer to Appendix N of Part 52.

§2.403 [Amended]

7. In the héading and paragraph (a},
the references to Appendix N of Part 50
are amended to refer to Apperxdix N of

" Part 52.

§ 2.404 [Amended]
8. In the headmg and text of the

section, the references to Appendix N of

Part 50 are amended to refer to
Apperldix N of Part 52.
§2.406 [Amended]

9. The reference to Appendix N of Part
50 is amended to refer to Appendix N of

Part 52.

§2.500 [Amended]

10. The reference.to Appendlx M of
Part 50 is amended to refer to Appendix
M of Part 52.

§2.501 [Amended]

11. In the heading and paragraph [a],
the references to Appendix M of Part 50

~ are amended to refer to Appendix M of

Part 52.

§2.602 [Amended]
12. In the heading and text of the

- section, the references to Appendix M of

‘Part 50 are amended to refer to

Appendix M of Part 52.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

13. The authority citation for Part 50
continues to read in part as follows:
Authority: Sec. 161, 68 Stat. 948 as

amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

§50.109 [Amended]

14. In paragraph {a}(1})(iv), the
references to Appendices M, N and O of
Part 50 are amended to refer to
Appendices M, N and O of Part 52.

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

15. The authority citation for Part 51 -
continues to read in part as follows:
Authority: Section 161, 88 Stat. 948, as

amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

§51.20 [Amended] ,~ %

. 16. In paragraph (&)(6), the reference
to Appendix M of Part 50 is amended to
refer to Appendix M of Part 52.

§51.54 [Amended]

17. The reference to Appendix M of
Part 50 is amended to refer to Appendix
M of Part 52.

§51.55 [Amended]

18. In paragraph (b}, the reference to
Appendix M of Part 50 is amended to
refer to Appendix M of Part 52.

$51.76 [Amended]

19. The reference to Appendix M of
Part 50 is amended to refer to Appendix
M of Part 52.

§51.77 [Amended]

20. The reference to 10 CFR Part 50,
Appendix M is amended to refer to 10
CFR Part 52, Appendix M.

PART 170—FEES FOR FACILITIES
AND MATERIALS LICENSES AND -
OTHER REGULATORY SERVICES
UNDER THE ATOMIC ENERGY ACT OF
1954, AS AMENDED

The authority citation for Part 170
continues to read as follows: -

Authority: 31 USC 9701, 96 Stat. 1051; sec.
301, Pub. L. 92-314, 86 Stat. 222 (42 U. S.C.

2201w); sec. 201, 88 Stat. 1242, as amended
{42 U.S.C. 5841},

21. Section 170.2 is amended by
revising paragraphs (g} and (k) to read '
as follows:

§ 170.2 Scope.

* w* * * *
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{g) An applicant for or holder of a
production or utilization facility
construction permit, operating license,
or manufacturing license issued .
pursuant to Part 50 of this chapter, or an
early site permit, standard design
certification, or combined license issued
pursuant to Part 52 of this chapter;

* * * * *

(k) Applying for or already has
applied for review, under 10 CFR Part
52, Appendix Q, of a facility site prior to
the submission of an application for a
construction permit;

* * * » *

22. Section 170.3 is amended by

revising paragraph {1} to read as follows:

§ 170.3 Definitions.

(1) “Manufacturing license” means a
license pursuant to Appendix M of Part
52 of this chapter to manufacture a
nuclear power reactor{s) to be operated
at gites not identified in the license
application.

* * * * *

23, Section 170.12 is amended by
revising paragraphs (b), (d}, and {e}(2) to
read as follows:

§170.12 Payment of fees.

- * * * *

{b) License fees. Fees for applications
for permits and licenses that are subject
to fees based on the full cost of the
review are payable upon notification by
the Commission. Except as provided
below, each applicant will be billed at
six-month intervals for all accumulated
costs for each apphcatmn the applicant.
has on file for review by the
Commission until the review is
completed. There is no application fee
for early site permits issued under 10
CFR Part 52, Fees for the review of an
application for an early site permit are
deferred as follows: The permit holder
shall pay the applicable fees for the
permit at the time an application for a
construction permit or combined license
referencing the early site permit is filed.
I, at the end of the initial period of the
permit, no facility application
referencing the early site permit has
been docketed, the permit holder shall
pay any outstanding fees for the permit.
Each bill must identify the applications
and costs related to each. Fees for
applications for materials licenses not .
subject to full cost recovery must
afal;:cgmpany the apphcation when it is

e .

* * * * *

{d) Renewal fees. (1) Fees for
applications for renewals that are
- subject to full cost of the review are

payable upon netification by the
Commission. There is no fee for an
application for renewal of an early site
permit or a standard design certification
issued under 10 CFR Part 52. Each
applicant other than an applicant for. -
renewal of an early site permit ora
standard design certification will be
billed at six-month intervals for all
accumulated costs on each application
that the applicant has on file for Teview
by the Commission until the review is
completed. Each bill must identify the
applications and the costs related to
each.

{2) Fees for review of an apphcatxon
for renewal of a standard design
certification shall be deferred as
follows: The full cost of review for a
renewed standard design certification
must be paid by the applicant for
renewal or other entity supplying the
design to an applicant for a construction
permit, combined license issued under
Part 52, or operating license, as ‘
appropriate, in five (5) equal -
installments; an installment is payable
each of the first five times the renewed
certification is referenced in an.
application for a construction permit,
combined license, or operating license.

The applicant for renewal shail pay the

installment, unless another entity is
supplying the design to the applicant for
the construction permit, combined -
license, or operating license, in which
case the other entity shall pay the
installment. If the design is not
referenced, or if all costs are not
recovered, within ten years after the
date of renewal of the certification, the
applicant for renewal shall pay the costs
for the review of the application for
renewal, or remainder of those costs, at
that time,

{3) Fees for the review of an
application for renewal of an early site
permit shall be deferred as follows: The
holder of the renewed permit shall pay
the applicable fees for the renewed
permit at the time an application for a
construction permit or combined license
referencing the permit is filed. If, at the
end of the renewal period of the permit,
no facility application referencing the
early site permit has been docketed, the
permit holder shall pay any outstanding
fees for the permit.

(4) Renewal fees for materials licenses
and approvals not subject to full cost
review must accompany the application
when it is filed,

(e) Approval fees.

* > * ~ *

{2)(i) There is no application fee for
standardized design approvals or
certifications issued under 10 CFR Part

52. The' ful] cost of review fora -
standardized design approval or

certification must be paid by the holdér B

of the design approval, the applicant for -
certification, or other entity. supplying
the design to an applicant fora: .. ..

construction permit, combined lice: e B
_issued under Part'52, or operatmg
‘license, as.appropriate, in five (5) equal

15399

installments. An installment is payeble e

each of the first five' times the

: approvedl certified design is referenced

in-an application for'a construction -
permit, combined license issued under
10 CFR Part 52, or operating hcense In
the case of a standard design.
certification, the applicant for ,
certification shall pay the installiment,

unless another entity is supplying the . - k

design to the applicant forthe . . <.

construction permit, combmed hcense. -“
or operating licenise, in which case the . -
other entity shall pay the installment.

(ii)(A) In the case of a design which "
has been approved but not certified and’

for which no application for certification

is pending, if the design is not
referenced, or if all costs-are not

_recovered, within five years after the -
date of the preliminary demgn approval :

(PDA) or the final design approval .

. (FDA), the applicant shall pay the cosis,
or remainder of these costs, at that time;

(B).In’ the case of a.design which has’ -
been approved and forwhichan .=
application for certification is Ppending,
no fees are due until after the
certification is granted. If the desxgn is
not referenced, or if all costs'are not.

recovered, within ten years afterthe - . :

date of certification, the applicant shall-

pay the costs, or remainder of those ERE

costs, at that time.

(C) In the case. ofa deslgn for whmh a »

certification has been granted, if the - -
design is not referenced, or if all costs

are not recovered, within ten years after »

the date of the certification, the -~ -
apphcant shall pay the costs for the -

review of the apphcatxon. or remamder .

of those costs, at that time. o

LR .,,ti'.‘,t' s

23, Section 170. 21 is amended by T
amendmg the Schedule of Facility Fees

by revising Part'A. Nuclear Power . . . . .

Reactors, revising foot note 4, and. -
adding a new second entry to Part: F

Advanced Reactors to read as follows

§170.21.  Schadule of fees for production’ -
and utlization facmties, review of standard -

reference design approvals. speelal b
pro]ects, and lnspectlons. ’

* *

S AT AT BN
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: SCHEDULE_OF_FACJLIT){FE:‘ES
Soe foomotes dt end ot 1abl)

Fagility categories and type of fees . Foegh ? ..
T N r Power Reattor R
Application for Wmfwmﬂ;,;_,.'ﬁ25m0 .
Pemﬂt.aombhedmbmt‘-,it' c
Amendment, Renewal, Dismantling- ‘Full Gost.
Decommissioning ‘and Termination, - : :
Other Approvels.’
Inspections *

-E,Mvancgdﬁegctdrs" o
Application for Constrirction Penmit...... $125008
Early-, Site Pormitt, 'Construction Fyll Tost.. .

~ Permit, Combined License, Operat

Ful Gost.

.‘...'O'.

ing License. . T

[ R EE &

. . 1Fges wil not be ¢} for.orders lssued by

als ‘pursuant to BCHHC e _n& :
of the -Commission's -requiations -undet ‘Tite 10 of
. the Code of Federal Regulations (e;g-%ﬁ(l.‘l& 73.5)
and any other ‘sections ‘now -of - heraafter 4n. offect

diess-of whether the agproval ls ia the dom of
a ‘amendment, tetter of approval, safely eval-
schedule that are inHially issued -for-less:than full
erod 108% of the facility’s full fated

operation. If a situation arises In which the Commis-
sion that ol -operating - for & per-
ticular facility. should-be less than )%..08 full sated
power, the ‘costs for the Ticense will be at that
decice fower aperaling power {evel :ahd nok 4t The

3 All charges will be based one)q::ndims for
U “no. evert ‘will_the

sesg
E £
3 'e.»ﬂg.
e
il
it
2?5
HH

g
i,
P

. desixn approval EDA) and final design apg'raval

4 Collection -of the review costs for a prefiminary

venewals of certifications, see §§ 170.12

(d) wa?d m(ti.' tions for amendrnents
i ica or men!
to PDAs.e)F oe?irﬁeuons are subject to full

of this
DAs, and
costs and will .be billed upon completion of the
Dated at Rockville, MD, this 7th.day of -
April 1989, : v
For the Nuclear Regulatory Commission.
Samuel J..Chilk, - :

- Secretary of the Commission.
[FR Doc. 89-8832 Filed 4-17-89; 8:45 am]
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FEDERAL HOME LOAN BANK BOARD-
12 CFR Part 568

[No.89-1318].

Equity-Risk Investments

Date: April12,1889. - =~ .. .
AGENCY: Federal Home Loan Bank
Board. T

ACTION: Final mile. i

SUMMARY: The Federal Home Loan Bank
Board (the “Board”), as operating head
of the Federal Savings and Loan
Imsurance Corporation {*FSLIC"), is
hereby amending 12 CFR 563.9-8, its

w regulation governing investments by

institutions the deposits of which are
insured by the FSLIC (“insured
institations"} in equity securities, real
estate, service corporations, operating
subsidiaries, certain land loans, and

‘nonresidential construction loans
(e -risk investments').

The final rule amends the equity-risk

o investment regulation by extending the

regulation for 180 days, until October 13,
1989, This regulation was scheduled to

pri " sumset on April 16, 1989, The Board
. believes that the additional 180 days

will allow it to evaluate more carefully

. the empirical evidence resulting from

the Board’s recent proposal to amend its
regulatory capital requirements and the

oc- - report on equity-risk investment sent to

gro. the Congress on February 10, 1889,

pursuant to the Competitive Equality

 Banking Act of 1687 {“CEBA”), Pub. L.
*. No. 100-86, 101 Stat. 552, 661, §1203

(1987}. Moreover, the Board anticipates

- that within the 180 day period,

legislation will be passed directly
affecting a number of areas covered by
the Board’s equity-risk investment
regulation.

EFFECTIVE DATE: April 16, 1989,

FOR FURTHER INFORMATION CONTACT:

- Richard M. Schwartz, Attorney, (202)

906-6897; Deborah Dakin, Regulatory
Counsel, (202) 906-6445; Karen Solomon,
Associate General Counsel, (202} 906—
7240, Regulations and Legislation
Division, Office of General Counsel,
Federal Home Loan Bank Board, 1700 G
Street, N:W., Washington, DC 20552;
Robert Fishman, Senior Policy Analyst,
(202) 331-4592, Office of Regulatory '
Activities, Federal Home Loan Bank
System, 801 17th Street, NW.,
Washington, DC 20006.
SUPPLEMENTARY INFORMATION: On
December 23, 1988, the Board proposed
to amend its équity-risk investment
rule.! Board Res. No. 88-1393 {Dec. 22,
1988}, 54 FR 155 (Jan. 4, 1989). The Board
proposed to extend the current equity-
risk investment rule for 120 days.? The
regulation was scheduled to sunset on
April 18, 1989, See 12 CFR 563.9-8(h)
(1988).

The Board received six comments in
response to its proposal. Three of the
comments were from insured
institutions, two were from trade
associations, and one was from & U.S.
government-sponsored corporation. Of
the four comments that addressed the
120 day extension of the equity-risk
investment regulation, all four supported

‘the extension.

‘For the reasons set forth below, the
Board has determined to enlarge the
extension of the equity-risk investment
regulation, from the 120 days originally
proposed to 180 days. In its proposal, the
Board stated that it believed that an
extension was necessary because
additional time was needed to study the
empirical evidence accompanying
related Board activity. Since the

- proposal, proposed legislation has been

1 The Board thereby met the requirement in the
CEBA that the Board provide notice to the
congressional banking committees not less than 90
days before final action is given by the Board to any
regulation that repeals or modifies the Board's

equity-risk investment regulation. CEBA, 1203{c)(1),

101 Stat. at 662, No comments were received from
those committees regarding the December 23, 1988,
proposal. .

3 The Board also proposed to remove the
exclusion from the definition of “equity security” in
12 CFR 563.9-8(b}(2) for stock issued by the Pederal

. National Mortgage Association [“Fannie Mae™) and

the Federal Home Loan Mortgage Corporation
{“Freddie Mac”), purchased by insured institutions
on or after December 14, 1988, or same other
appropriate date. By reproposal published -
elsewhere in today's Federal Register the Board is
deferring final consideration of the Fannie Mae/
Freddie Mag issue.




