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To discuss briefly some imporant aspects of
the attached draft Federal Register notice of
final rulemaking on standardization and
combined licenses, and to recommend that the

draft notice be published.

Nearly a year and a half ago, the Commission
issued a Policy Statement on Nuclear Power
Plant Standardization (52 Fed. Reg. 34884,
Sept 15, 1987), in which the Commission
announced its intent to issue procedural
regulations on early site permits, design
certifications, and licenses which combine
construction permits and conditional
operating licenses. Last summer, the
Commission published for comment a proposed
Part 52 containing such procedural

" regulations (53 Fed. Reg. 32060, August 23,

1988). There followed a 75-day comment
period during which comments, many of them
lengthy and highly detailed, were received
from over 70 individuals and organizations,
including industry groups, public interest
groups, several :state agencies, and the
Department of Energy (DOCE).

While the broad outlines, and even many of
the details, of the proposed rule remain .
unchanged in the final rule, few sections of
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the proposed rule have escaped revision in
light of the comments. In particular, the
sections on technical information required in
applications for design certification (52.47)
and hearings after construction under a
combined license (52.103) have been
thoroughly. revised.

An overview of the comments and our responses
to them may be found under the headlng,
"Summary of the Comments and the Commission’s
Responses", in Section I of the Supplementary
Information in the attached draft Federal
Register notice. Sections II and III of the
Supplementary Information discuss the
comments at length. Also attached is a
comparative text which provides a complete
record of the differences between the
proposed rule and the draft final rule. 1In
the remainder of this paper we briefly
discuss the important differences between the
proposed rule and the draft final rule, and
some policy implications and potential
impacts. of the draft final rule.

First, the draft final rule is even more
stringent than the proposed rule was on scope
of design. Section 52.47, thoroughly
revised, now requires full scope for
certification of "evolutionary" light-water
designs (General Electric’s ABWR,
Westinghouse’s SP/90, and Combustion
Engineering’s System 80+). The staff
believes that this requlrement will have an
impact on Combustion Engineering’s plans, as
the staff currently understand them. This
section also requires full scope for
certification of the more advanced designs
such as the "passive" light-water designs
(General Electric’s SBWR and Westinghouse’s
AP600) and the DOE-sponsored advanced designs
(General Electric’s PRISM, Rockwell s SAFR,
and General Atomic’s MHTGR), unless.the
applicant can show, through prototype
testing, that the non-certified portion of
the design cannot significantly affect the
safe operation of the plant. Section 52.47
also requires prototype testing for any
design for which existing analyses and
experience do not support certification.
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The staff believes that the rule’s provisions
on scope will probably result in vendors’
teaming up with architect/engineers to bring
full-scope designs forward for certification.
These arrangements will reduce the number of
architect/engineers designing the balance of
plant for a given nuclear island unless the
same island is certified with several
balances of plant. For a full discussion of
the distinction between "evolutionary" and
"advanced" designs and the requirements
relating to scope of design and prototype
testing, see Section I.l.c. of the
Ssupplementary Information in the draft
notice. . ’

Second, the draft final rule (section
52.47(a) (1)), like the proposed rule,
requires applications for certification to
meet the severe accident criteria and
procedural requirements set forth in Section
B.2. of the Commission’s Severe Accident _
Policy Statement, -50 Fed. Reg. 32138 .(August
8, 1985)., The staff is currently considering

whether this section of Part 52 should be

complemented by more detailed rules or
guidance on severe accidents, and if so, what
the scope and depth of the additional rules
and/or guidance should be. A recommendation
on this issue is due to the Commission later
this month, by way of a revised SECY-88-248.

Third, the final rule makes it more difficult
to amend a design certification. The
proposed rule would have made it easier for
designers to amend a design certification
than for the Commission to backfit the design
or the plants referencing it. In this way,
the proposed rule only partly provided means
for preserving the safety benefits of
standardization. The final rule provides
that no change, no matter who proposes it,
will be made to a certification while it is
in effect unless the change is necessary for
compliance or adequate protection. The final
rule thus provides greater assurance that
standardization will be preserved. However,
it should be noted that this provision would
prevent design improvements for safety
enhancement or economic reasons unless an
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exemption from the certified design were
granted to a specific plant. For a full
discussion of finality, see Section I.l.h. of
the Supplementary Information in the draft
notice.

Fourth, section 52.103 of the final rule is
more strict than the proposed rule was on
what issues can be raised in a hearing after
construction is complete. The final rule
permits such a hearing only if the petitioner
makes a prima facie showing that one or more
of the acceptance criteria in the combined
license have not been met, and only if the
Commission determines that the issue raised
is not exempt from adjudication under the
provision in the Adnministrative Procedure
Act which exempts from adjudication decisions
which rest solely on the results of
inspections, tests, or elections. Any claim
that the terms of the license itself are
inadequate will be processed under 10 CFR
2.206. : . -

It is my judgment that complete assurance
that there will be no hearing prior to
operation can be provided only by
legislation. We are preparing a legislative
proposal to deal with that issue. Under
existing authority, I believe that, if the
Commission itself retains control of the
issue, as I recommend in the proposed final
rule, the chances for any prolonged hearing
prior to operation should be minimal.

The CRGR and the ACRS have reviewed the draft
rule, and many of their recommendations are
incorporated in the attached draft notice.
The CRGR recommends issuing the rule. The
ACRS’ January 19, 1989 letter on the draft
rule is attached. The ACRS will review the
attached draft notice on February 10, 1989.
The EDO, RES, and NRR have concurred in the
draft notice.



Recommendation: That the Commission publish the attached
' draft Federal Register notice as a final rule
to become effective thirty days after

publication.
4}ZQLJMh z/i/*
William C. Parler
General Counsel
Attachments:
1. Draft Federal Register notice
of final Part 52 : -

2. Comparative text of Part 52
3. January 19, 1989 ACRS Letter

This paper is scheduled for discussion at an Open Meeting on
Tuesday, February 21, 1989.

Commissioners' commen;é or consent should be provided directly
to- the Office of the Secretary by c.o.b. Tuesday, February 28,
1989. . . . ' ' : '

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Wednesday, February 15, 1989, with an
information copy to the Office of the Secretary. If the

paper is of such a nature that it requires additional time

for analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of March 6, 1989. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.
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Nuclear Regulatory Commission
10 CFR Part 52

Early Site Permits; Standard Design Certifications; and
Combined Licenses for Nuclear Power Reactors

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: Having received and considered pub]ié comments on it; proposed
rule on standardization and licensing reform (53 FR 32060; August 23,
1988), the Nuclear Regulatory Commission is now adding a new part to its
regu]at1ons which prov1des for 1ssuance of early site permits, standard
des1gn cert1f1cat1ons, and comb1ned construct1on permits and conditional
operating 11censes for nuclear power reactors. The new part sets out the
review procedures and licensing requirements for applications for these
new licenses and certifications. The final action is intended to achieve
the early resolution of licensing issues and enchance the safety and
reliability of nuclear power plants. This notice contains the

Commission's responses to commments on the proposed rule.

EFFECTIVE DATE: [30 days after publication in the FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Steven Crockett, Attorney, Office of
the General Counsel, telephone (301) 492-1600, on procedural matters, or

Jerry w11son; 0ffice of Nuclear Regulatory Research, telephone (301)



492-3729, on technical matters, U.S. Nuclear Regulatory Commission,

Washington, D.C. 20555,



SUPPLEMENTARY INFORMATION:
1. Background

The Commission has long sought nuclear power plant standardization
and the enhanced safety and licensing reform which standardization could
make possible. For more than a decade, the Commission has been adding
prov{sions to 10 CFR Part 50 and Part 2 that allow for limited degrees of .
»standardization, and for as many years, the Commission has be2en proposing
legislation to Congress on the subject. The Commission was frequently
asked by Members of Congress to what extent legislation on the subject
was necessary, and in doing the analysis necessary to reply to these
_queétions,.the Commission came to believe that much of what it sought
could be accomp]isﬁed.wifhin its current statutory-dhthoriﬁy. Thus the

Commission embarked on standardization rulemaking.

The rulemaking process has been lengthy and highly public. A year
and a half ago, fhe Commission announced its intent to pursue
standardization rulemaking in its Policy Statement on Nuclear Power Plant
Standardization (52 FR 34884; September 15, 1987). The Policy Statement
set forth the principles that would guide the rulemaking and provided fof
a forty-five-day comment period on the Policy Statement. On October 20,
1987, about mid-way throﬁgh the comment period, the NRC staff held a
public workshop on the Policy Statement. During the Workshop, the staff
presented a detailed outline of the proposed rule and anéwered i

preliminary questions about it. A transcript of the workshop may be

found in the Commission's public document room, Gelman Building, 2120 L



Street, NW., Washington, D.C. After a lengthy internal consideration of
the comments received on the Policy Statement and the outline of the rule
presented at the Workshop, and after public briefings of the Commission
?and the Advisory Committee on Reactor Safeguards (ACRS), the Commission
jssued a proposed rule (53 FR 32060; Augus; 23, 1988) and provided for a
sixty-day comment period. The comment period was extended to 75 days on
October 24, 1988 (53 FR 41609). Mid-way through that period also, the
NRC staff again held a public workshop, this time on the text of the

proposed ru‘le.1

During the second, 75-day comment period, the Commission received
over 70 sets of Comments, ranging from one-page letters to multi~-paged
documents,>one-6f which inclﬁded an annotated rewrite of fﬁe whole rule.
The commenters included thé Departﬁent of Energy (DOE), agencies and
offices in the states of Connecticut, Indiana, New York, and North
Carolina, the Nuclear Utility Management and Rescurces Council (NUMARC),
the American Nuclear Energy Council, Westinghouse, General Electric,
Combustion Engineering, Stone & Webster, the U.S. Chamber of Commerce,
the Union of Concerned Scientists (UCS), the Nuclear Information and
Resource Service (NIRS), the Ohio Citizens for Responsible Energy (GCRE),

the Maryland Nuclear Safety Coalition, and several other utilities,

1Given this lengthy and public process, the Commission is
unpersuaded by commenters on the proposed rule who claim that the public
was not given enough time to consider the rule. For example, the Nuclear
Information Resource Service (NIRS) says that given the importance of the
rule, one "would think that the NRC would encourage the widest posssible
public participation on this rule, perhaps even by making special efforts
(Footnote Continued)



corporations, public interest groups, and individuals. All the. comments

may be viewed in the agency's public document room.

The Commission has carefuliy considered all the comments and wishes
to express its sincere appreciation of the often considerable efforts of
the commenters. While the broad outlines, and even many of the details,
of the proposed rule remained-unchénged in the final rule, few sections
of the proposed rule have escaped revision in light of the comments, and
some have been thorogghﬁy’revised. In the remainder of this Section of
this notice, the Commission makes two general responses to comments and
then summarizes both the comments and its responses to them. In Section
I1 of this notice, the Commission responds tc comments on the chief
' _issues raised by the comments. While Section II often touches on the
broad policies which lie behﬁnd the rale, readers wishing to know more -
about those broad policies may consult the statement of considerations
which was pubfished with the proposed rule. In Section III, which
proceeds secticn-by-section through the final rule, the Commission notes
minor changes and offers some minor clarifications of the meaning of some
provisions. For a complete record of the differences between the
proposed rule and the final rule, readers may consult the comparative
text of the final rule, which is available in the agency's public

document room.

(Fcotnote Continued)
to solicit comment." That is, of course, precisely what the Commission
did. :



Two General Responses to Comments
2
Before summing up the comments and the Commission's responses to

‘them, the Commission wishes to make clear what it has not tr%ed to do in

this rulemaking. First, although this is an important rulemaking, it
does not resolve all the safety, environmental, and political issues
facing nuclear power. The Commission received from all sides urgings to
undertake deep reforms before issuing this final rule. The Commission
was, for instance, urged to streamline the hearing procedures in 10 CFR
Part 2, Subpart G, restructure the utilities' liabilities under the
Price-Anderson Act, decide once and for all what safety criteria shall be
applied to all future plants, solve the problem of nuclear waste, turn
. all health and safety regulation -- not just the NRC's -- over to the
states,\reconsider whether economic cbnsiderations should ever enter into
safet& decisiﬂns, conduct local running referenda on whether a given
nuclear power plant should be built, and have Congress directly review
designs. In sum, the Commission was urged to do everything before it did

anything.

However, the Commission has stuck to the simple aim of providing
procedures for the standardization of nuclear power plants and more
- generally for the early resolution of safety and environmental issues in
licensing proceedings. The Commission has declined to tie the fate of
this rulemaking to Ehe progress of the ageﬁcy's many other ongoing
efforts, such as revision of the agency's hearing procedures,
jmplementation of the Policy Statement on Safety Goals (51 FR 30028;

August 21, 1986), development of techniques of analysis of risk and cost,



and preparation for the licensing of a high-level waste repository. The
final rule necessarily téuches on substance whenever it sets forth
requirements for the technical content of applications for early site
permits, design certifications, or combined licenses, or discusses the
applicability of existing standards to new designs and new situations.
But even here, the Commission has, with very few exceptions, avoided
establishing new safety or environmental standards. The Commission
notes, however, in response to comments that it should develop new safety
_standards before it promulgates new licensing procedures, that under the
final rule's provisions for design certifications, each certification,
being a rule, will in fact be a large body of safety standards, many of
them no doubt new. Here, at least, rather_than standards having to
preceqe procedure, procedures pave the way for new_safety standards. In
any eveht; the C;mmission may choose to adopt additional safety staﬁdards'

applicable to new designs prior to the advent of design certifications.

‘Second, many saw this rule as the occasion for arguments over the
future viability of nuclear power in the United States. On the one hand,
the Commission is vigorously accused of promoting the nuclear industry
and shutting local governments and individual citizens out of the
licensing process (such charge§ in one case came from a commenter who
said also that casting aspersions on the motives of one's opponents was
"repugnant"). On the other hand, the Commissioﬁ is told that the
licensing process is "the reason" for "the loss of the nuclear option",

and that reform of that process is the "sine qua non" of the viability of

that option.
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Certainly, the Commission hopes that this rule will have a
beneficial effect on the licensing process. In others words, the
Commission hopes that effort has not been wasted on a ru]e.which will
never be used. But the Commission is not out to secure, single-handedly,
the viability of the industry or to shut the general public out. The
future of nuclear power depends not only on the licensing probess but
also on economic trends and events, the safety and reliability of the
plants, political fortunes, and much else. The Commission aims only to
have a sensible procedural framework in place for the consideration of
designs of enhanced safety, and to make it possible to resolve safety and

environmental issues before plants are built, rather than after.
Summary of the Cqmmenté and the Commission's Responses

The comments on the proposed rule ére characterized both by their
broad agreement that standardization and early resolution of Ticensing
issues are desirable, and by their often deep differences on what kinds
of designs should be certified, how they should be certified, and what

consequences certification should have for the licensing process.

As to what kinds of designs should be certified, except for the very
few who opposed any licensing of any nuclear power plant, no commenter
opposes the certification of designs which differ significantly from the
designs which have been built thus far; but some, UCS, for instance, say

that only "advanced" designs should be certified, and many, including

UCS, DOE, and Westinghouse, say that only designs for whole plants should

be certified.



While not v*thholding certification from incomplete designs or
designs which are not advanced, the final rule has moved a long way from
the position the Commission took in the legislative proposal it made
shortly before this rdlemaking began. There, certification was held out
only for evolutionary light water designs, but was permitted for the
~ design of any "major portion" of a plant. The final rule provides for
certification of advanced designs and permits certification of'designs of

less than full scope only in highly restricted circumstances.

As to how designs should be certified, most commenters think the‘
Commission has authority to certify either by rule or by license.
However, some commenters see advantages in certification by license.
OCRE, for instance, says that certification by license is more -
appropriate, ‘and some industry commenters think thatvmore protections'are
available ta the holder of a desién license than are available to the
"ho]der" of a design rule. Some commenters prefer certification by
license because they believe that a hearing on a license has to be a

formal adjudication.

The final rule reflects the Commission's long-standing preference
for certification by rulemaking (see 10 CFR Part 50, Appendix O,
paragraph 7), and for certification hearing procedures which, while they
permit formal procedurés when needed, do not assume that formal
procedures are the best means for resolving every safety issue.

Finally, the deepest differences among the commenters concern the

consequences of standardization and other devices for early resolution of
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Ticensing issues for the 1icens%ng process. One commenter believes that,
once a plant i® built under a combined license, there need.be no hearing
at all before operation begins. Several of these commenters characterize
the proposed rule's provision for an opportunity for a hearing just |
before operation as the old two-step licensing process under a different
name. Others believe not only that there shou}d be such a hearing but
also that resolution of issues in earlier proceedings does not entail any
restriction on the issues which may be raised in the hearing after
construction. Many of these commenters attribute to the Commission an

intent to do away with public participation in the licensing process.

The Commission has given more consideration to this controversy than
to any other procedural questjon raised by the proposed rule. As a
ré§u1t; the proposed rule's provisions on hearings just before operation
have been significantly revised in the final rule (the revised provisions
are discussed in more detail below). However, the final rule still
provides for an opportunity for a hearing bn Timited issues before
operation under a combined license. But the mere fact of this
opportunity does not mean that the rule is hiding the old two-step
process under a different name. By far éhe greater part of the issues
which in the past have been considered in operating license hearings
would, under the new rule, be considered at the combined license stage of
in a certification proceeding, including the»bu]k of emergency planning
issues. Similarly, the mere fact that any hearing prior to operation
would be limited does not mean that the Commission is attempting to
remove the public from the licensing process. The rule does not prevent

the public from participating in the resolution of any operating license



11

issue. It simply moves the bulk of the issu2s up front in the licensing
process to the design certification, early site permit, and combinea

license parts of the process.
II. The Principal Issues
1. Requirements for Applications for Design Certification

‘Because design certification is the key procedural device in Part 52
for bringing about enhanced Safety and early resalution of licensing
issues, the Commission begins its discussion of the principal issues with
responses to comments on the proposed rule's requirements for

applications, for certification.
a. "Advanced" Designs

The proposed rule provided for certification both of evolutionary
light-water designs, that is, improved versions of the light-water
designs now in operation, and of "advanced" designs, that is, designs
which differ significantly from the evolutionary light-water designs, cr
which incorporate, to a greater extent than evb]utionary light-water
designs do, simplified, inherent, passive, or other innovative means to
accomplish their safety functions (the distinction between evolutionary
light-water designs and advanced designs is discussed at greater length
below). The proposed rule required that some advanced designs could nct
be certified until full-scale prototyﬁés of them were built and tested.

While agreeing with the requirement for prototype testing of some
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advanced designs, several commenters, UCS prominent among :hem, say that
certification should be held out only *o advanced designs. UCS argues
that without such a limitation on the designs which could be offered up
for certification, the proposed rule would discriminate against the
development of advanced designs of greater safety, becausé, given the
choice between seeking certification of a familiar design and seeking
certification of a design which the Commission might require to be tested
in a full-scale prototype, an applicant would choose to avoid having to

build a prototype.

As is noted above, the rule, unlike the legislative proposals which
preceded it, provides for certification of advanced designs. However, it
also provjdes for certification of evolutionary light-water designs. The
Commission's 1egi§1ative proposals on stapdardization'hqye always focUsed :
on these designs, on the grounds that the light-water designs now in
operation provide a high degree of protection to public health and
safety. Moreover, the Commission does not beljeve that‘the requirement
in some cases for a prototype is such a burden. Whatever burden having ’
to test a prototype may be, the burden may be lessened by agreements of
cost-sharing among utilities and other organizations, and by licensing
the prototype for commercial operation. It is well to remember also
that, under the rule, prototype testing is required only for
certificatien, if at all. No prototype is required for a final design
approval under 10 CFR Part 52, Appendix O (formerly in Part 50), although
the approval may egntaih conditions requiring prototype testing for
certification. See 10 CFR Part 52, Appendix 0, paragraph 5. Moreover, a

licensed prototype may be replicated.
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b. Requirement to Address Unresolved Safety Issues and Safety Goals

Several commenters object to the proposed rule's requirement that
applicants for certification propose technica] resblutions of Unresolved

Safety Issues and high- and medium-pricrity Generic Saféty Issues. This

requirement, and similar ones relating fo probabilistic risk assessments
and the Commission's fhree Mile Island requirements for new plants, 10
CFR 50.34(f), were announced in the Commission's Severe Accident Policy
Statement (50 FR 32138; August 8, 1985) and in_the Commission's Policy
Statement on Standardizatioa (52 FR 34884; September 15, 1987). Some
commenters call it "inappropriate" to impose this burden on applicants.
Others say that no resolution of one of these issues should be imposed on

a design unless the resolution had passed a,;ost-benefit test.

The Commission believes that it is not inappropriate to require that
an app1icant for certification show either that a particular issue is not
relevant to the design proffered in the appliication, or that the
applicant has in hand a design-specific resolution of the issue (the
applicant is of course not required to propose a generic resolution of
the issue). As to cost-benefit tests, the Commission will of course
apply them to the resolut%on of safety issues where the resolutions are
being imposed on existing plants and adequate protection is already
secured. See 10 CFR 50.109 and UCS v. NRC, 824 F.2d 108 (D.C. Cir.
1987). However, initial certification does not involve backfitting.
Designers will, of course, strive for a cost-effective design, but the
declines to incorhorate a cost-benefit test in the standards for

certification.
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¢. Requirements on Scope of Design and on Prototypes
.

In the statement of considerations accompanying the proposed rule,
the Commission noted that the proposed rule permitted certification of
incomplete designs only in limited cases, while the legislation the
Commission had proposed to the 100th Ccngress had been less siringent
about scope of design. The Commission invited comment on whether the
final rule should return to the policy reflected in the proposed
legislation. DOE, Westinghouse, and UCS, among others, argue'that only
designs of complete power plants -- excluding site-specific elements of
course -- should be certified. NUMARC, however, advocates a return to
the policy of the legislation proposed to the 100th Congress. One
.engineering firm argues that requiring complete designs would limit

market forces that could contribute to standardization.

The final rule is even more stringent about completeness of design
fhan the proposed rule was. The final rule's provisicns on scope, see §
52.47, reflect a policy that certain designs, especially designs which
are evolutions of light-water designs now in operation, should not be
. certified unless they include all of a plant except its site-specific
elements. See § 52.47(b). Examples of designs which are evolutions of
currently operating light-water designs are General ETgctric's ABWR,
Westinghouse's SP/9C, and Combustion Engineering's Sy§gem 80+.
Full-scope may also be required of certain advanced designs, namely, the
"passive" 5ight-water designs such as General Electric's SBWR and
westinéhouse's AP600. Considerations of safety, not market forces,

constitute the basis for the final rule's requirement that these designs
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be full-scope designs. Long experience with cperating light-water
designs more than adequaté}y demonstrates the adverse safety impact which
the balance of plant can have on the nuclear island. Given this
experience, certification of these designs must be based on a full
consideration of the whole plant, of else the certifications of those
designs will lack fhat degree of finality which should be the mark of

certification.

However, the Commission has not adopted UCS's position that no
design bf incomplete scope could ever be certified. There is no reason
to conclude that there could never be a design which protects the nuclear
island against adverse effects caused by events in the balance of plant.
The final rule thereforg provides the opportunity for certification of
: design§ of less than éomp1eté scope, if they belong‘tO'the é]ass of
advanced designs. See § 52.47(b). Examples of desighs in this class
ihc]ude the passive light-water designs mentioned above and
non-light-water designs such as General Electric’s PRISM, Rockwell's
SAFR, and General Atomic's MHTGR. But here too the rule sets a high
standard: Certification of an advanced design of incomplete scope will
be given only after a showing, using a full-scale prototype, that the
bala;ce of plant cannot significantly affect the safe operation of the
plant. See id.

Standardization along these lines may indeea 1imit some market
forces, particularly those which encourage a highly differentiated range

of products. However, the final rule's requirements on scope in no way
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1imit innovative arrangements among vendors and architect-engineers for

bringing new designs before the Commission.

~ The final rule is clearer than the proposed rule was in identifying
those designs which cannot be certified without a program of testing.
For purposes of determining which designs must undergo a testing program
to be certified, the rule distinguishes between all advanced designs --
be they passive light-water or non-light-water -- and evolutionary
light-water designs. Some testing may be required of all advanced
designs. Passive light-water designs are to some extent also evolutions
of the light-water designs-now Ticensed, but they have design features
which are not present on plants licensed and operating in the United
States. Thgrefore;the rule requires that the maturity of the péssiye
.light-water designs be demohstrated ihrough.appropriaﬁe tests or"
analyses, but most 1ike1} not through prototype testiné. See § 52.47(b).
However, prototype testing is 1ikely to be required for certification of
advanced non-light-water designs because these revolutionary designs use
innovative means to accomplish their safety functions, such as passive
decay heat removal and reactivity control, and have not been licensed and

operated in the United States. See id.

d. Certification by Rulemaking

]

The proposed rule provided for design certification by rulemaking.
Here the proposed rule was in accord with the old 10 CFR Part 50,
Appendix 0, paragraph 7 (this paragraph is now being replaced by Subpart

B of Part 52). However, in the notice of proposed rulemaking, the
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Commission invited comments on whether certification should be by license
rathé} than rule. Although the Commission expressed some doubts on the
matter, commenters generally agree that the Commission has the authority
to license designs. Some industry commenters ané some public interest
groups alike go‘further and argue that certification by license is
preferable. Industry commenters arguing this position believe that the
rights and obligations which attach to a license are clearer than those
which attach to a rule. For instance, a license is pcssessed by some
entity and, under Commission law, cannot be transferred without that
entity's consent. Scme public interest groups prefer certification by
license because they believe that the hearing oh a license would have to

be a formal adjudication.

The Commission continues t6 belieQe that certification by rﬁ]e is .
preferable to certification by 1fcense. As DOE says, a design
certification will, 1ike a rule, have generic application. Moreover,
certification by rulemaking leaves the Commission free to adapt hearing
procedures to the requirements of the subject matter, rather than
possibly constrained to use formal adjudicatory devices even when they

are not useful (hearing procedures are more fully discussed below).

For the reasons just given, the final rule retains provisions for
certification by rulemaking, Westinghouse suggests also adding
provisions for certification‘by license, leaving it to the applicant to
choose between certification by license and certification by rulemaking.
The Commission, however, prefers rulemaking and sees no advantage to

providing such an option.
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NUMARC, .hile supporting certification by rule, suggests édding
provisions analogous to existing provisions in 10 CFR Part 50 for
transfer or revocation of a license. See 10 CFR 50.80 and 50.100.
However, a rule certifying a design does not, strictly speaking, be]ohg
to the designer. Therefore, such a rule cannot be transfgrred or revoked
by adjudicatory enforcement. Applying § 50.80, in particular, to a rule
certifying a design would be akin to giving the vendor of the design a

patent, but the Commission has no authority to issue patents.

Nonetheless, the vendor whose design is certified by rule is not
without protection. The Administrative Procedure Act and, ultimately,
judical reyiew protect the vendor against arbitrary amendment or
recission of the certjfication rule, and the law of patents and trade
secrets protects the vendor against unlawful Qse of'the desién._ In order
to give the vendor more opportunity.to treat elements of the désign as .
trade secrets, the final rule provides that proprietary information
contained in an application for design certification shall be given the
same treatment that such information would be given in a proceeding on an
application for a construction permit or an operating license under 10

CFR Part 50. See § 52.51.

e. Applicability of Existing Standards

3

With one exception, the proposed rule did not say what safety

standards would be applied to a design proffered for ceftification, or
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even precisely what existing information requirements applicants would

have to meet.2

In its 1éngthy and highly detailed comments, NUMARC
_ proposes adding to the rule a large number of highly specific

cross-references to other safety regulations.

The final rule incorporates only a few of NUMARC's suggested
cross-references. The Commission's aim throughout this rulemaking has
been to write a rule which is directed primarily at procedures and
information needs, and to ieave the question of what safety standards
should apply to new designs to other Commission activities -- new
rulemakings and guidance documents -- and to the certification
rulemakings themselves. It remains to be seen whether, for instance, the
‘standards in Part 50 are the standards by wpich,thé new\designs on the
horizon should be judged. It may well sometimes happen in a
certificaticn rulemaking that even a Part 50 standard which is
technica]ly relevant to a design being considered for certification
_ should be set aside in favor of a new standard. Indeed, one advantage to
certification. by rulemaking is that the proffered design becomes the
occasion’for setting new standards. The Commission's existing safety
standards, even the more generic among them, have arisen in large part
after careful consideration of particular designs. The rule permits the
same process to continue with respect to future.designs.

>

2The proposed rule did state that an application for certification
would have to demonstrate that the design complied with the technically
relevant portions of the Commission's Three Mile Island requirements set
fogt? in 10 CFR 50.34(f). See § 52.47(a), 53 FR at 32073 (proposed
rule).
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f. Hearings on Applications for De:sign Certifications

Like the proposed rule, the final rule provides for notice and

. comment rulemaking on an application for a design certification,

together with an opportunity for an jnfoﬁma] hearing on an application
for a design certification. The rule alsc permits the use of more formal
procedures where they are the only procedures available for resolving a
given issue properly. See § 52.51. UCS and others argue that any
hearing on certification should be a formal adjudication. In particular,
UCS argues that the certification proceeding will be dealing with
adjudicative, as opposed to legislative, facts and therefore should be
fully adjudicatory. UCS characterizes adjudicative facts as "uniquely .
related to activities of the parties that are at issue" and legislative.
facts as "facts about industry'practiceg, economic Jimpact, scientific-'
data, and other information about which the partieé have no special

information."”

UCS' argument proves too much: If the facts to be considered in a
certification proceeding are wholly adjudicative, then, since those facts
are like the facts considered in any rulemaking on safety issues, every
such rulemaking must be a formal adjudication; but this conclusion is
clearly not the law; therefore, the facts in a certification proceeding
are not wholly adjudicatory. Moreover, if such facts must be categorized
at all, they are more "legislative" than "adjudicative", as UCS defines
those terms, for while they are “"rélated to activities of the parties",
they are not uniquely so, and they are facts about "industry practices,

scientific data", engineering principles, .and the like.
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Several commenters also argue that the certification proceeding
should be a formal adjudication because crossfexamination is an
unsurpassed means for discovering the truth. Again, the argument proves
too much, namely, that every rulemaking, indeed every species of
lawmaking, should be formal adjudication. Part 52 does not assume the
superiority, or even the usefulness, of formal procedures for resolving
every issue; but it does provide for théir use where they are the only

means available for resolving an issue properly.
g. Fees for Review of Applications

The final rule adheres to the fee policy embodied in the proposed
rule. An applicant for design certification does not have to-pay an
application fee, but the applicant will have'to pay the full ‘cost of the
NRC review of the application, although not until the certificatfon is
referenced in an application for a construction permit or combined
license, or, failing that, not until the certification expires. The
details of the scheme of deferral of the fees appear in conforming

'amendments to the recently revised 10 CFR 170.

UCS asserts that the provision for deferral of fees for NRC review
is "unconscionable". To the contrary, the Ccmmission believes that there
is nothing "unconscionable" about deferral of fees for a program whose

aim is to enhance safety. )

Some industry commenters assert that the requirement for payment of

the full cost of NRC review presents an "insurmountable disincentive" to
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the development of cértified designs. Some industry commenters propcse
putting a ceiling on fees for certification review, in order to he1p
vendors better estimate the costs of developing énd certifying a design.
The Commission fully recognizes that it will be aifficult for a vendcr to
estimate the costs of taking a design through to certification. However,
a ceiling on fees only displaces the burden of that uncertainty from the
vendor to the public. In recent years, the NRC has been obliged by
statute to charge fees which return to the Federal Treasury an ever
increasing portion of the costs jncurred in regulation. Deferral of fees
35 more in line with the policies behind those statutes than is putting

the burden of uncertainty on the public.

h. Finality

Standardization has the &ouble aim of enhancfng safety and making it
possible to resolve design issues before construction. Of these two
aims, enhanced safety is the chief, because pre-construction resolution
of design issues could be achieved simply through combined construction
permits and conditional operating licenses. Achievement of the enhanced
safety which standardization makes possible will be frustrated if too
frequent changes to either a certified design or the plants referencing

it are permitted.

The proposed rule put forward principally three means of preventing
a continual riégression from standardization. First, the proposed rule
required that any amendment proffered by the "holder" of a certification

be considered in a notice and comment rulemaking and granted if the



amendment complied with tﬁe Atomic Energy Act and the Commission's
regulations. Second, the prcposed rule prohibited the licenseeoof a
plant built according to a certifiéd design from making any change to any
part of the plant which was desﬁribed in the certification unless tﬁe
Ticensee had been granted an.exemption under 10 CFR 50.12 from the rule
certifying the design. Third, the proposed rule stated that the
Coﬁmission would not backfit a certified design or the plants built
according to it unless a backfit were necessary to assure compliance with
the applicable regulations or to assure adequate protection of public
health and safety. See § 52.63 of the proposed rule, 53 FR at 32074,
col. 3, to 32075, col. 2. The Commission invited comment on whether the
amendment and exemption standards were stringent enough, and on whether

the backfitting standard gave certifications a reasonable degree of

finality. See 53 FR at 32067, col. 2.

The comments focus on the standard for amending the certification,
one group of comments wanting to make it harder for the "holder" of a
certification to get an amendment, and another group wanting to make it
easier. Several commenters say that the proposed rule wrongly makes it
easier for the designer to amend the certified design than it is for the
Commission to backfit the design. To correct this perceived imbalance,
UCS, among others, proposes that no amendment be granted unless it
constitutes a safety enhancement, and that any amendment granted be
backfitted on all plants byilt according to the design being amended.
OCRE proposes that, at a minimum, no amendment should be grantec which
would entail a decrease in safety. On the other side, NUMARC proposes

virtually the same standard as a maximum: Any amendment which has no
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.safety impact should be granted. DOE in effect argues that the
Commission does not have authority to ask for more than OCRE's minimum,
because such amendments woufd be proposed for economic, plant efficiency,
or other business reasons and the NRC has no expertise or authority in

" areas involving business judgments. The law firm of Bishop, Cook,
Purcell, and Reynolds, representing several utilities, proposes a
backfitting standard more stringent than the one in thé proposed rule:
The Commissfion should not impose backfits on a design for_phe sake of
compliance with applicable regulations unless the lack of compliance has
an adverse impact on safety. Going even further in the same vein, the
U.S. Chamber of Commerce proposes that even where the Tack of compliance
has an adverse jmpact on safety, the backfit should have to pass muster

under a cost-benefit analysis,

The.final rule places a.designer on the same footing as the
Commission or any other interested member of the public: HNo matter who
proposes it, a change will not be made to a design certification while it
js in effect unless the change is necessary to bring the certification
into compliance with Commission regulations applicable and in effect when
the certification was issued (or renewed), or to assure adequate
protection of public health and safety. See § 52.63(a)(1). Thus, the
final rule cannot be said to make it easier for a designer to amend a
certification than for the Commission to backfit the design. But more
important, the final rule thus provides greater assurance that

standardization and the concomitant safety benefits will be preserved.
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The Commission is not adopting Bishop, Cook's suggestion that
compliance be required only when non-comp]jance would not have an adverse

impact on safety. Licensees seeking relief from a design certifihation,

who believe that non-compliance would have no adverse impact on safety,

should request an exemption under 10 CFR 50.12. Neither is the
Commission adopting the suggestion of the U.S. Chamber of Commerce that
cost-benefit analysis be used to determine whether to impose backfits on
designs to bring them into compliance with applicable regulations. The
Atomic Energy Act allows the Commission to consider éosts only in
deciding whether to establish or whether to enforce through backfitting
safety requirements that are not necessary to provide adequate

protection. See UCS v. NRC, 824 F.2d 108, 120 (1987).

The final rule, 1ike the proposed Fu1e,_permits appficants for
combined licenses issued undeFAthe rule, and licensees of a plant built
according to a certified design, to request an exemption under 10 CFR
50.12 from a rule certifying a design. Among the comments on the
appropriateness of using § 50.12 in the standardization context were
NIRS' comment that § 50.12 permitted exemptions at a "whim" and DOE's
suggestion that no exemptions should be granted at all. OCut of respect
for the unforeseen, the Commission has decided tc adhere to § 50.12, but
the final rule does require that, before an exemption can be granted, the
effect which the exemption might have on standardization and its safety

benefits must be ccnsidered.

As a further guard against a loss of standardization, the final

rule, again like the proposed rule, also prohibits a licensee of a plant



built according to a certified design from making any change to any part
of the plant which is described in the certification unless the licensee
has beéh granted an exemption under 10 CFR 50.12 from the rule certifying
the design. Because the certification is a rule, 10 CFR 50.12, not
50,59, is the standard for determining whether the licensee may make
changes to the design of the plant without prior approval from the NRC.
NUMARC says that, given the practicalities of construction and the
Timited resources of the NRC staff, [jcensees need the flexibility
éfforded by § 50.59. However, the Commission believes that the
certifications themselves and § 50.12 will provide the necessary
flexibility, or at least as much flexibility as is consistent with
achieving the safety benef%ts of standardization. How much flexibility
there will be depends in large part on how‘much dgpai1 is’present in a
;designucértifiéaiion, and just how much is present will be an issue which
will haQe to be resolved in each certification rulemaking. The
Commission does expect, however, that there will be Tess detail in a
certification than in an application for certification, and that a rule
certifying a design is likely to encompass roughly the same design
features that § 50.59 prohibits changing without prior NRC approval.
Moreover, the level of design detail in certifications should afford

licensees an opportunity to take advantage of improvements in equipment.

The comments on the proposed rule raise two other important finality
issues, both connected with backfitting. The first bears con the criteria
for renewal of a design certification. The proposed rule provided that
the Commission would grant a request for renewal of a design

certification if the design complied with regulations in effect at
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renewal a.i' any more stringent safety requirements which would bring
about a substantial increase in safety at a cost justified by the®
increase (strictly speakipg, the backfit rulé'wou1d not apply at renewal,
but the proposal nonetheless incorporated the backfit rule's cost-benefit
standards). See § 52.59(a), 53 FR at 32074, col. 3. Bishop, Cook, among
others, proposes that the standard for renewal be compliance with
regulations in effect not at renewal but rather at the time the
certification was originally issued, together with any other more .
stringent requirements which aré justified under the backfit ru]e.‘
However, the phoposed rule's criteria were in fact equivalent to Bishop,
Cook's in their impact on a given design certification, but they differed
in their impact on the timinQ of some backfit analyses, the proposed rule
_providing that some would be done in yhlemakings:whi1e the given
certification was in effect. The fiﬁal rule retains the substance of the
proposed.ru1e's provisions on renewal, in part because they reduce the
number of issues which would have to be considered in a renewal

proceeding.

The second of the other important finality issues raised by the
comments concerns the finality of 10 CFR Part 52, Appendix O (formerly in
Part 50) final design approvals (FDAs) already in effect on the effective
date of this rule. Section 52.47(a)(2) of the proposed rule stated that
holders of FDAs in effect on the effective date of the rule might have to
submit more information to the staff in connection with the review for
certification. NUMARC proposes adding a "grandfather” clause which would
prohibit the Commission from imposing, during the certification

proceeding, any change on that part of the design which is covered by an
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already effective FDA urless the change meets the criteria of the backfit

rule.

Adoption of NUMARC's prbposal would not only entail a significant
change in the force of an FDA, it would also extend the range of
application of the backfit rule. Under existing NRC regulations, an FDA
binds the staff in a licensing proceeding but not in a certification
proceeding; and even in a licensing proceeding, the staff may, on the
grounds of significant new information or other good cause, reconsider an
earlier determination. See 10 CFR Part 52, Appendix 0, paragraph 5.
Moreover, the FDA does not bind the Commission or the Commission's

adjudicatory panels. Id. at paragraph 6. The backfit rule applies to

- any proposal which woy1d require the holder of an FDA to meet a new

standard in order to remain in possession of the FDA, see 10 CFR
‘50.109(a) (1), but the backfit rule does not change the force an FDA has

in a licensing proceeding or certification proceeding.

NUMARC's proposal, however, would bind both the staff and the
Commission in a certification proceeding and would add a cost-benefit
test to the tests which must be met before a determination made in an FDA
could be reconsidered. NUMARC's proposal thus would effectively amend
both the backfit rule and the cited paragraphs of Appendix 0: It would, -
in effect, turn any existing FDA into a partial certification. Here the
Commission would rather adhere to the finality provisions ih the existing
regulations, including Appendix O and the backfit rule. The Commission

believes that, in this situation, these provisions adequately balance the
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need for finality with the need for fiexibility to deal with unforeseen

gafety advanrces or risks. ‘ ®
2. Early Site Permits

What design certification is to the early resolution of design

issues, the early site permit is to the early resolution of site-related

issues. Both the certification and the permit make it possible to
resolve important lTicensing issues before a construction permit
proceeding. They in effect make possible the banking of designs and
sites, thereby making the licensing of a given plant more efficient.
However, some commenters question whether the Commission should issue
early site perm{fs. The Aptofney General of New York, for instancg, sees
nc need for eéf]y.site permits and questions whqthef there cbu]d be
grounds adequate tc support approval of a site for twenty years, the term
of early site permits under the proposed rule (the final rule provides
that permits will have terms of between ten and twenty years). - He points
out that under the NRC's currént regulations, NRC early decisions on site
suitability issues raised in connection with a construction permit
generally remain effective for only five years. See 10 CFR 2.606 and 10
CFR Part 52, App. Q (formerly in Part 50), paragraph 5. The Connecticut
Siting Council strongly suggests that the State of Connecticut would be
unable to participate in an NRC hearing on an application for an early
site permit unless the application proposed a "specific" nuclear power
plant. Finally, cne comﬁenter is concerned that land approved under an

early site permit might never be used for a nuclear power plant, and thus
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development of the land for a non-nuclear use would have been needlessly

delayed.

The Commission believes that early siye permits can usefu11y serve
as vehicles for resolving most site issues before large commitments of
resources are made. Moreover, the Commission believes that a term of ten
to twenty years for early site permits will make early site permits more
useful for early resolution of site issues than would the five-year term
" in 10 CFR 2.606 and 10 CFR Part 52, App. Q, because the longer term will
require less frequent reassessments of issues than would the shorter
term. The five-year term is a function not cf the reliability of the
information available to make the decisionﬁ, but rather of the fact that
the deqisions ma?e under-?hose provisions may on1y‘reso1ve iso]ated_site
'is'sues3 and anticipate site utilization in the very near term. The
Commission is confident that there will be information adequate to-
support site approvals lasting up to 20 years. After all, the Commission
licenses plants and their sites for opefation for periods of up to twice

twenty years. Where adequate information is not available, early site

permits will not be issued.

The Commission is also confident that enough information on reactor
design will be available in an early site permit proceeding to permit

sound judgments about environmental impacts and thus to enable state and

3Thus, the Commission declines to follow the suggesticn of the
engineering firm of Stone & Webster that partial early site permits be
jssued. It is not likely-that resolutions of isolated site issues could
have the degree of finality which a permit lasting ten to twenty years
must have.
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local agencies such as the Connecticut Siting Council to participite
effectively in an early®site permit proceeding. The Council says that
for it to meaningfully participate in a decision on an application for an
early site permit, the application would have to contain "projected
emission, discharges, site impacts, safety‘factors, and exact operational
parameters ... proposed for a site". It is just such information which
both the proposed rule and the final rule would require of applicants for

earTy site permits. See § 52.17(a).

Last, although the Commission acknowledges the pessibility that
non-nuclear development of a site would be postponed when a site is
reserved for a nuclear plant and then a plant never built ;here, the
Commis§idn believes that such a possibiliity dogs not Toom very large.
Pergons are not likely to go to‘the expénse of applying for an early site
permit unless there is a good prospect that the site will be uéed for a
nuclear power plant. Moreover, it may be that many of the sites for
whicﬁ early site permits might be sought are already set aside for use by
utilities; thus, even though non-nuclear development of the site might be
postponed, non-utility uses of the site would not be. Last, even during
the périod in which an early site permit is in effect, non-nuclear uses

of the site are not prohibited altogether. See § 52.35.

The comments on the proposed rule raise.twb other importgnt issues
concerning the rule's provisions on early site permits. The first issue
conéerns the division of authority between the federal government and
local goverrments over the siting of nuclear power facilities. The New

York State Energy Office is concerned that the proposed rule leaves the



32

impression that only an early site permit from the NRC is necessary to
set aside land for a nuclear power plant. To the contrary, the rule does
not, indeed, could not, change the division of authority between the
federal government and the states over the siting of nuclear plants. An
early site permit constitutes approval of a site only under the federal
statutes and regulations administered by the Commission, nct under any

other applicable laws.

The last important issue raised by the comments on early site
permits concerns the prcposed rule's requirement that the application
contain a plan for redress of the site in the event that the site
preparation work and eimilar work allowed by 10 CFR 50.10(e)(1) is
performed and the site permit exp1res before 1t is referenced in an_
application for a construcn1on permit or combined license 1ssued under
the rule. The proposed rule required that the plan provide reasonable
assurance that redress carried out under the plan would achieve a
"se]f-maintaining,'environmenta11y stable, and aesthetically acceptable
site" which conformed to local zoning laws. The only important
difference between the proposed and final rules on this subject is that
the final rule requires such a plan only of applicants who wish to
perform the activities allowed by 10 CFR 50.10(e){1). NUMARC says that
this requirement is "inherently unworkable"” and would involve the

Commission in matching redress against a variety of local zoning laws.

To the contrary, the rule's provisions on site redress, including
the provision on zoning, are modeled on the fully litigated redress

requirements imposed on the Clinch River Breeder Reactor project. See In
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the Matter of the U.S. Department of Energy, et al. (Clinch River Breeder
Reactor Plant), LBP-85-7, 21 NRC 507 (1985). Moreover, the Commission
has long required that applicants' environmental reports discuss
compliance with local ]aws, including zoning laws. See 10 CFR 51.45(d).
Apparently, NUMARC is not opposed to redress per se, for NUMARC's
proposed revision of § 52.25 of the proposed rule speaks of the
possibility that redress of adverse environmental impacts might be
necessary. The Commission is only requiring that such redress follow the
precedent established at Clinch River and proceed according to a plan
incorporated in the early site permit. Containing a redress plan, the
permit itself will constitute assurance that, if site preparation
activities are carried out but the site never used for a nuclear power

plant, the site will not be left in an unacceptable condition.
3. Combined Licenses
a. The Commission's Authority to Issue Combined Licenses

There are two important questions in connection with the proposed
rule's provisions on ccmbined construction permits and conditional
operating licenses. The first is whether the Commissiocn has the
authority to issue such combined licenses. The second is whether, in
cases where all design issues are resolvgd before construction begins,
there should be a hearing after construction is complete, and if so, what

issues should be considered at the hearing.
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Comments on whether the Commission has the authofity to issue
combined licenses tend to mirror the commenters' views on what kind of
hearing should be held after construction is complete. In other words,
the discussion of this issue tends to be result-oriented. Thus, many who
believe that there should be a hearing after construction, and that it
should be as full a hearing as operating license hearings often are,
argue that the Commission has no authority to issue combined licenses.
They claim that Section 185 of the Atomic Energy‘Act mandates a two-step
iicensing process (for the text of Section 185, see below). They often
cite Power Reactor Development Co. v. International Union of Electrical
Workers, 367 U.S. 396 (1961) as support for this interpretation of
Section 185, To these arguments, those who believe that there should be

no hear1ng, or else only a h1gh1y restr1cted hear1ng, after constructlon

_1s complete reply that Section 161h of the Atomic Energy Act gives the

Commission authority to combine a construction perm1t and an operating
license (some believe it is not necessary to call the operating license
"conditional") in a single license (for the text of Section 161lh, see

below).

A closer look at Section 161h and 185 shows that Section 161h
clearly gives the Commission authority to combine a construction permit
and operating license in a single license and that Section 185 is not
inconsistent with Section 161lh. Section 161h says, in pertinent part,
that the Commission has the authority to "consider in a sinQ]e
application one or more of the activities for which a license is required
by this Act, [and] combine in a single license one or more of such

activites ..." 42 U.S.C. 2201. The plain language of this secticn

-
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clearly applies to the combining of construction permits and operatiné
licenses, for both construction and operation of nuclear power facilities
are "activities for which a license is required by this Act", namely by
Sections 101 and 185 of the Act, see 42 U.S.C. 8§ 2231 and 2235, and
Séction 103a of the Act makes any license to operate a commerical nuc¢lear
power facility "subject to such conditions as the Commission méy by rule
or regulation establish ..." See 42 U.S.C. 2233. Had Congress intended
that construction permits and operating licenses for commercial nuclear
power plants be excluded from the language of Section 161h, surely
Congress would have said so right in that section, for the plain language
of that section invites their inclusion, and they are the most important

Ticenses issued under the Act.

Section 185 is not to the contrary. Section 185 says, in pertinent
part, |

CONSTRUCTION PERMITS.--Al11 applicants for licenses to construct

. utilization facilities shall ... be initially granted a
construction permit. ... Upon the completion of the
construction ... of the facility, upon the filing of any
additional information needed to bring the original application
up to date, and upon finding that the facility authorized has
been constructed and will operate in conformity with the
application as amended and in conformity with the provisions of
this Act and of the rules and regulations of the Commission,
and in the absence of any good cause being shown to the
Commission why the granting of a license would not be in
accordance with the provisions of this Act, the Commission
shall thereupon issue a license to the applicant. ...

42 U.S.C. 2235. Tobe sure, the section speaks in terms of a

construction permit's being issued first, and then a license (presumably
. an operating license). However, the contrast between the two “licenses is
not fundamental to the section. The substance of ‘the section is clearly

indicated by the title of the section and by the list of findings the
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Commis:ion must make. The sectién may be paraphrased thus: A
cénstruction permit is not a.grant of authority to operate once
construction is complete; before operation begins, the original
application must be brought up to date, and the Commission must make
certain affirmative findings. Thus the critical matter is not the
separation cf the two licenses, but the need for specific findings before
operation. With this substance, both the proposed rule and the final
rule are entirely in accord (the pertinent provisions of the final rule

will be described in more detail below).

Moreover, in differentiating between a "construction permit" and a
later "license", Section 185 is not taking exception to Section 161h.
Section 185 QQes not say, for instance,’"Notwithstan&?ng anything in
Section 161h to the contrary, applicants Sha]] bé granted initially only
a construction permit.” By speaking of a separate issuance of a license
after completion of construction, Section 185 simply conforms itself to
the simplest case, in which the licenses are in their eTeméntary,
uncombined states, and avoids having to make an already long section
longer in order to acknowledge the case which Section 161h makes
possible. Moreover, Section 185 acknowledges Section 161h implicitly
when it speaks not of a separate application for an operating license but
simply of an updating of the original application. Therefore, neither
the proposed rule nor the final rule can be faulted for not providing for

a separate issuance of an operating license.

This interpretation of Section 185 is confirmed by the legislative

history of the section. In 1954, when Congress was considering proposed
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amendments to the Atcmic Energy Act of 1946, representatives of the
industry complained that the proposed Section 185 required that
construction of a facility be completed "under a mere construction
permit, without any assurance at that stage that there will be issued any
license to ... operate it after it has met.all'the specifications of the
construction permit." Atomic Energy Act of 1954: Hearings on S. 3323
and H.R. 8862 Before the Joint Committee on Atomic Energy, 83rd Congress,
2d Session, 113 (May 10, 1954). These representatives proposed instead
that power facility applicants should be able to obtain a sirgle license
covering all aspects of their activities -- construction, possession of
fuel, and operation -- and that the license should contain the conditions
the applicant would have to meet before operation of a constructed
facility could begin, Id. at 113 and 118. On this proposal, the
following colloguy’ took place: '
Representative HINSHAW. That seems to me to be
reasonable, that you should put &ll the conditions into 1
license that can be put into 1 license. That would be fair
‘enough.
Chairman COLE. Would you mind my interruption? Why
cannot that be done under the terms of the bill as it is now?
Mr. McQUILLEN [representing Detroit Edison]. I think it
undoubtedly would be so cperated.
Chairman COLE. Of course it would.
Id. at 119. Chairman Cole said this even though neither of the draft
" bills before the Committee contained the text of what is now Section
161h. Twelve days later, as if to put the matter beyond all doubt, the
o Committee incorporated the present text of Section 161h into both bills.
The final rule provides for just such a single, conditional, license as

was discussed in this colloquy. ¢
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Power Réactor Development Co. v. Electrical Workers, 367 U.S. 396 -
(1961), is not to the contrary. The issue in that case was not whether
the Commission had the authority to combine avconstruction permit with a
conditional operating license, but whether the Commissicn could postpone
the ultimate safety findings until construction was complete. The Court
ruled that the Commission could, and found support for its conclusion in
Section 185, which showed, the Court said, that "Congress contemplated a
step-by-step procedure.” 367 U.S. at 405. But the Court did not say,
"Section 185 mandates a separate issuance of an operating license,
notwithstanding Section 161h." The interpretation of Seétion 161h of the

Act was not at issue.
b. Hearings After Construction is Complete

The first issue concerning hearings after completfon of construction
under a combined 1icénse is whether there should be such hearings at
all. Most commenters, whatever their-affi1iation, believe that there
should be the opportunity for such hearings. They disagree cnly over how
limited the hearings should be. Only DOE arques that there should be no
such hearings at all. As the principal support for its argument, DOE
cites the section of the Administrative Procedure Act (APA) which says,
in effect, that adjudication is not required in cases in which the agency
decisicn rests "solely on inspections, tests, or elections". See 5
U.S.C. 554(a)(3). Under Part 52's provisions on combined licenses, a
combined license will contain the tests, inspection, and analyses, and
acceptance criteria therefor, which are necessary and sufficient to

provide reasonable assurance that the facility has been constructed and
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will operate in conformity with the license and :he Act. See § 52.97.
DOE's argument amounts to the claim that the kind of tests and
inspections spoken of in Part 52 is the same as the kind of tests and

inspections spoken of in the APA.

The Commission agrees that findings which rest solely on the results
of tests and inspecticns should not be adjudicated, and the final rule so
provides. See § 52.103. However, not every finding the Commission must
make before operation begins under a combined 1icense will necessarily
always be wholly self-implementing and encompassed within the APA
exception. For instance, it is a matter of law that findings based on
the resuits of emergency preparedness exercises do not faTl under the APA
~exception. UCS v. NRC, 235 F.2d 1437, 1449-51 (D.C. Cir.. 1984). .DDQ
claims that the'Commissioﬁ could éatisfy the.reduirement§ of tﬁié
Jjudicial decision simply by incorporéting a description of the emergency
preparedness exercises, and the acceptance criteria for them, into the
combined license. The Commission agrees that this could be true
theoretically, if the acceptance criteria were highly detailed and
entailed Tittle judgment and discretion in their application. But this
may not always be possible. For example, under current regulations, the
results of an emergency planning exercise are litigable to determine if
the exercise reveals any "fundamental flaws" in the emergency plan.
Application of an emergency planning exercise acceptance criterion that
the exercise show no "fundamental flaw" would entail considerab]e

discretion and judgﬁént ana would clearly be litigable under UCS v. NRC.
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Moreover, setting the subject of emergency planning aside.«the
Commission does not believe that it is prudent to decide now, before the
Commission has even once gone through the process of Jjudging whether a
plant built under a combined license is ready to opérate, that every
finding the Commission will have to make at that point will be
cut-and-dried -- proceeding according to "objective criteria" and not
involving questions of “"credibility, conflicts, and sufficiency",
questions which the UCS Court held were marks of issues which should be
Titigated at least under the facts of that case. Indeed, trying to
assure that the tests, 1nspections,-and related acceptance criteria in
the combined 1icense are wholly self-implementing may well only succeed
in introducing inordinéte delay into the hearing on the application for a

combined license.

Thus, the question becomes whether the rule must provide an
opporunity for a post-construction hearing on the issues which are not
excepted from adjudication by the APA. Every commenter who believes
there should be such an opportuniiy also believes that an issue in the
hearing should be whether construction has been completed in accord with
the terms of the combined license, and the final rule so provides. Also,
under Section 185 of the Atomic Energy Act, the Commission must find,
prior to facility operation, that the facility has been constructed and
will operate in conformity with the application and the rules and
regulations of the Commission. This statutory finding, in the context of
Subpart C of this rule, translates into two separate but related
regulatory findings: that compliance with the acceptance criteria in the

combined license will provide reasonable assurance that the facility has
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been constructed and will operate in accordance with the Commission's
requirements, and that the acceptance criteria have in fact been
satisfied. The former finding wili be made prior to issuance of the
combined license, and will nece§sari1y be the subject of any combined
Iicense hearing under Section 189a of the Act. The latter finding cannot
by its nature be made until later, after construction is substantially
complete, and therefore cannot by its nature be the subject4of any
hearing prior to issuance of the combined license. It follows that a
Timited opportunity for hearing, confined to the single issue that cannot
have been litigated earlier -- whether the acceptance criteria are
satisfied -- should be afforded pricr to operation. Np commenter as

offered any legal argument to the contrary.4

rCommentérs gisagree.gheat1y on Qhethér ﬁny other isSue should be
considered in a'hearing. The proposed rule provided that intervénors
could contend that significant new information showed that some
modification to the site or the design was necessary to assure adéquate
protection. To this, NUMARC responds that "no one could seriously
consider ordering a new plant with the licensing uncertainties it would
face." NUMARC proposes a complete rewrite of § 52.103, elements cf which
are discussed below. Several industry commenters point to the "added
burdens" that applicants would be assuming under the proposed rule as

grounds for severely limiting the issues for hearing. Rockwell

4qect1on 185 also says that, prior to operation, there must be an
"absence of good cause be1ng shown to the Commissicn why the granting of

the license would not be in accordance with the provisions of the Act."
We think that this implicit opportun1ty to show "good cause" is satisfied
(Footnote Continued)
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International, for instance, claims that, with the hearing under §

52.103, there will be four public hearings for each plant.

Public interest groups also take a dim view of the prcposed rule's
limitations on the hearing, though their reasons are not the industry's.
UCS says that a licensing proceeding without uncertainty is a sham. OCRE
goes further and asserts that the uncertainty should be distributed
equally: "In a perfectly fair proceeding, [the] chance [of winning]
would be 50%." The Maryland Nuclear Safety Ccalition counts only two
hearings for each plant. NIRS says that many prcblems with the current
generation of reactors were cu;ed under the full two-step licensing
process. OCRE also regards the whcle rule as "merely a clever
.exp]o1tat1on of human ‘nature, which is such that most people are not
motivated to act until -an 1mmed1ate, d1rect, and tang1b1e threat is

perceived to exist."

This latter group of commenters appears to be opposed to any
Timitation on the post-construction hearing, for not one of them proposes
a concrete alternative to the proposed rule's provisions on the hearing.
UCS does say that the hearing should encompass "all issues that are
material to the NRC's approval of an operating license for the plant”,
but that statement is either so general as to be just another way to put
the question of what issues should be encompassed, or it is the claim

that, when it comes time to determine whether the plant has been built in

(Footnote Continued)
by affording an opportunity for hearing on all findings that will be made
prior to facility operation.
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conformity with the terms of the combined license, all the operating
license issues resolved before construction should be treated as if they
had never beeﬁ resolved. Many commenters do in fact seem to be making
such a claim, for they contend against any limits on the
post-construction hearing at the same time that they support the idea

that design issues should be resolved before construction.

There have to be substantial limits on_the issues that can be raised
after construction. A licensing proceeding without any uncertainty in
result may be a sham, but the bulk of the uncertainty should be addressed
and resolved prior te, not after, construction. Part 52 does not remove
qncertainty, it simply reallocates it to the beginning of the licensing
process. The a]ternatiVe,apparently_offered by qpponent§,of 1imjts on
the.pdst-constrﬁctionihéaring is, if effect, to double the uncertainty by
considering every design iséue,twice.5 To the extent that these
commenters offer any practical arguments in favor of this approach, they
are ﬁot persuasive. Rockwell International may engage in some
double-counting when it asserts that there are four public hearings for
each plant, but when the Maryland Nuclear Safety Coalition says that the
public can debate licensing issues only in an early site permit hearing

and after construction, and therefore needs another hearing on design

5Even according to OCRE's notion of a "perfectly fair" proceeding,
in which perfect fairness could be achieved by replacing judges with
tosses of coins, design issues should not be resolved twice. If they
were, intervenors would have two 50% chances to win -~ that is, to .
prevent operation cf the plant -- on design issues. But two even chances
are equivalent to a 75% chance overall (e.g., the chance of coming up
heads once in two tosses of a coin is 3 out of 4), and a proceeding in
which one party has a 75% chance of winning is not, according to OCRE,
"perfectly fair".
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jssues, it inexplicably simply ignores the mandatory pubiic hearing on
the application for the combined license and the opportunity for a public
hearing on an application for a design certification. Moreover, contrary
to NIRS, shortcomings in certain plants were not discovéred because the
licensing proceedings consisted of two steps but rather because design
issues had to be resolved and construction made to conform to design
before operation began. Part 52 provides for no less. Finally, OCRE's
claim that it is human nature notrto act until immediately and tangibly
threatened is no argument in favor of two-;tep licensing. However, it is

also human nature to debate important actions fully before taking them.

The final rule adopts a straight-forward approéch to limiting the
issues in any post-construction hearing on/a'combined licensg. As a
ﬁatter of logic, every conceivable conteﬁfion which cou1d'be raised at
that étage would necessarily take one of two general forms. It would
allege either that construction had not been completed -- and the p]ant'
would not operate -- in conformity with the terms of the combined
Ticense, or that those terms were themselves not in conformity with the
Atomic Energy Act and pertinent Commission requirements. The final rule
makes issues of conformity with the terms of the combined license part of
any post-construction hearing, unless those issues are excepted from
adjudication by the APA exception for findings which are based solely on
the results of tests and inspections. The final rule does not attempt to
say in advance what issues might fall under that exception. The comments
are qéar]y unanimous in the opinion that issues of conformity with the
combined license are properly encompassed in any post-construction

hearing. Moreover, this limited opportunity for hearing is consistent
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wit" the Commission's belief that, even if Section 185 did not speak at
all the need for a conformity finding, the Commission itself would need
to make such a finding prior to operation in order to conclude, in the
Tanguage of Section 103, that operafion is not inimical to the health and
safety of the public. The final rule also provides that issues of
whether the terms of the combined license are themselves inadequate are
to be brought before the Commission under the provisions of 10 CFR 2.206.
This approach to issueé\concerning the inadequacy of the combined license
is well-founded in the discretion afforded the Commissicn under Section
185 of the Act to determinevwhat constitutes "good cause” for not
permitting operation, and in the analogy which this approach has with the
way construction permits are treated in operating license proceedings;
Contgnpions alleging inadequacies in a cons%ruction permit are not
édﬁissible in dn operating 1fc9nse proceeding. Similarly, under the,
final rule, contentions.alleging inadequacies in a combined license are
not admissible in a post-construction hearing. Moreover, as we have

noted, this approach fully satisfies applicable law.
III. Other Issues

These are taken up section by section. Not discussed are most of
the many changes made to the proposed rule for the sake of clarity,
brevity, consistency, specificity, and the T1ike. Worth noting, hcwever,
is that this Federal Register notice moves Appendices M, N, 0, and Q of
Part 50 to Part 52, so that, except for Subpart F of 10 CFR Part 2, all
of the Commission's regulations on standardization and early resclution
of licensing issues will be in one part of 10 CFR Chapter I. Readers are

reminded that a comparative text showing all deletions from, and



46

additions to, the proposed rule is available in the NRC's public document

room.
1. Early Site Permits

At the suggestion of NUMARC and others, § 52.17 now gives applicants
for early site permits the option of submitting emergency planning
"parameters", or even complete emergency plans, for final approval.

Also, the section requires a redress plan only of applicants who wish to
be able to perform the site preparation work and similar work allowed
under 10 CFR 50.10(e)(1). Last, incorporating suggestions by UCS and
others, the section says what factors should be considered in determining
whether the area surrodnding the site is "amenable" to emergency
'rpTanniﬁg.

Section 52.18 now makes clear that need for péwer is not a

consideraticn at the early site permit stage.

In a number of places -- §§ 52.23, 52.53, 52.87, and portions of
other sections -- the rule provides explicitly for ACRS review of issues
to make clear that, even though the Atomic Energy Act does not, in terms,
give the ACRS a role in the granting of early site permits, design
certifications, or combined licenses, fhe ACRS is to have the same role
with respect to these devices that it does with respect to construction
permits, operating licenses, and the 1ike. Wherever the ACRS is spokén
of in Part 52, the intention‘is that the ACRS review the pertinent issues

according to the standards specified therein.
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As in the proposed rule, I 52.25 provides that the holder of an
early site permit which contains & site redress plan, or the applicant
for a construction permit or combined license which references such an
early site peﬁnit, may perform the activities at Fhe site allowed by 10
CFR 50.10(e)(1) without first obtaining the separate authorization
required by § 50.10. The New York State Energy Office appears to take
this to mean that the holder of the permit may perform such work without
NRC approval. To the contrary, the early site permit which contains a
redress plan is itself such approval. The law firm of LeBoeuf, Lamb,
Leiby & MacRae, representing several utilities, argues that recent case
law, especially NRDC v. EPA, 859 F.2d 156 (D.C. Cir. 1988), calls into
question the Commission's limitations on non-safety related construction
before jssuance of a permit. LeBoeuf, Lamb concludes that § 52.25 and
related portions of Part 52 should be deleted and.the Timitations in
§ 50.10 reviewed in the 1ight of the case law. The Office of the General
Counsel is undertaking such a review and will recommend to the Commission
if any changes to these sections are warranted. In the meantime, the
Commission has decided to keep Part 52's provisions on site work intact

and consistent with the related provisions in Part 50.

Section 52.27 now contains some of the material which appeared in §
52.29 of the proposed rule. OCRE objects to the provision in § 52.27
which treats an early site permit as valid beyond the date of expiration
in proceedings based on applications which have referenced the early site
permit. OCRE argues that this provision allows clever applicants to
avoid new site requirements by rgferencing an early site permit just

before it expires. At bottom, this is really an argument that early site
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permits should have shorter durations. The Commission is confident that
the agency will be able to make site judgments which will retain their
validity for the durations provided for in the final rule. However, the
final rule does provide that the duration of an original permit can be

fixed at a term shorter than twenty years. See § 52.27(a).

In its comment on § 52.31, LeBoeuf, Lamb suggests that at renewal,
the burden should be on the Commission to show why an early site permit
_éhou]d not be renewed, but that a given permft'shou1d be renewed oniy
once, and for not more than ten years. The final rule retains the
provisions of the proposed rule, because they provide mbre flexibility to

both the Commission and holders of permits.

Much of thé discussion. in Section II.1.f. and II.3.b. aﬁové on fﬁé
finality of design certifications and hearings after construction is
relevant to the provisions in § 52.39 on the finality of early site
permits. Section 52.39 now states that, except in certain limited
circumstances, issues resolved in a proceeding on an early site permit
shall be treated as resolved in any later proceeding on an application
which references the early site permit. One of the circumstances
involves petitions under 10 CFR 2.206 that the terms of the early site
permit should be modified; section 52.39(a)(2)(iji) assumes that the
Director shall resolve the issues raised by the petition in accordance

with the standard in paragraph (a)(1) of the same section.
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2. Design Certifications

In the proposed rule, § 52.45 contained material on scope of design
and testing of prototypes. This material now appears, in modified form,

in § 52.47.

In § 52.47, the provisions on testing of prototypes'have been
reworded to avoid suggesting a presumption that designs of the affected
class could be certified only after successful testing of a prototype.
One indivicual and the U. S. Metric Association urged that the rule
require that technical information in app1ications‘be in metric units.
The NRC staff believes there is much merit in this proposal, but because
the public has not had an opporunity to comment on it, it is not
incorperated in the final rule. The NRC staff is considering proposing

an amendment to Part 52 on the subject for Commission review.

On §§ 52.53, 52.54, 52.55, and 52.63, see the remarks in Section
II1I.1. above on §§ 52.23, 52.24, 52.27, and 52.39, respectively.

3. Combined Licenses

The last sentence of § 52.75 of the procposed rule now appears in §

52.79 of the final rule.

" DOE ‘proposes redrafting § 52.79 to require that no application for a
combined license be considered unless it references a certified design.

The final rule does not contain this restriction because there may be
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circumstances in which a combined license would properly utilize a
non-standard design, and because such a restriction would mean, among
other things, that every prototybe would have to be Ticensed in a fully
two-step process. In connection with § 52.79's provisions on supmissjon
of complete emergency p]ans,»NIRS somehow concludes that Subpart C's
provisions on emergency planning "extend", to the detriment of state and
local governments, the "realism" doctrine set forth in 10 CFR 50.47 and
recently affirmed in Commonwealth of Massachusetts v. NRC, 856 F.2d 378
(1st Cir. 1988). Apparently, NIRS believes that to settie emergency
planning issues before construction is to "extend" the doctrine. To the
contrary, although Subpart C assumes the "realism" doctrine, as it is
entitled to do, it does not extend it. Thg doctrine remains precisely
what it is in § 50.47. Moreover, the Commission's . aim in drafting
Subpart C's provisions on emergency plaﬁniﬁg hashﬁeen to fo!lstho the
maximum feasible extent the National Governors' Association's
Recommen&ﬁtion, at its 79th annual meeting, in 1987, that "... emergency
plans should be approved by the NRC before it issues the construction

permit for any new nuclear power plant."

Section 52.83 now provides that the intial term of a combined
license shall not exceed forty years from the date on which the
Commission makes the findings reauired by § 52.103(c).

On § 52.87, see the discussion in Section III.1. on § 52.23.

NUMARC proposed removing from § 52.89 any reference to design

certifications, on the grounds that environmental impact statements
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should not be prepared in connection with certification ru]eﬁakings. The
references in this section to design certifications are not meant to
imply that environmental impact statements must be prepared in connection

with design certifications.

Section 52.99 has been reworded toc reflect more clearly that the
inspection carried out during construction under a combined license will
be based on the tests, inspections, analyses, and related acceptance
criteria contained in the combined license. Several industry commenters
proposed adding to this section a requirement that the staff prepare an
inspection plan in connection with each combined license. However, such
a requifement would be largely duplicative of a long-standing staff

practice under which the staff prepares an annual inspection plan which
allocates resources according to the.priérities émong all peﬁding ‘-A
inspect%on tasks. The annual plan should assure the timeliness of
inspections of construction under a combined license. Section 52.99
envisions a "sign-as-you-go" process in which the staff signs off on
inspection units and notice of the staff's sign-off is published in the
Federal Register. UCS says that it is "totally inappropriate"” for the
Commission, while construction is going on, to sign off on inspections
and thus put matters beyond dispute which might otherwise be raised after
construction is complete. However, UCS has misunderstood the
Commission's role in the inspection process. While construction is going
on, only the staff signs off on inspections. The Commission makes no
findings with respect to construction until construction.is complete.

Section 52.99 has been modified to make this point more clearly.
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UCS and other commenters object to the section in. § 52.103 of the
proposed rule which provided interested persons thirty days after notice
of proposed'authorization of operation in which to request a hearing on
the specified grounds. Yet the thirty-day qequirement was drawn from
section 189a of the Act. Neither the Act nor Part 52 imagine that it
would be acceptable for interested persons to wait until notice is
received before they examine the record of construction. Such time
periods are like the sixty-day limit in the Hobbs Act, 28 U.S.C. 2344,
for petitions for direct judicial review of an agency rule. These limits
assume that the petitioner is familiar with the fundamentals of the
record before the limited period begins. The limited pericd is then
provided for consideration of options, consultation with other interested
persons, and drafting of pleadings. In any event, the final ru]é_
provides sixty dayﬁ, iﬁ coﬁgiaeration ofithe pleading standard §‘$2;i03
imposes on petitioners. Moreover, as noted above, to assist interested
persons in becoming familiar with the construction record, § 52.99 now
provides that notice of staff approvals of construction will be published
periodically in the Federal Register. Finally, Urenco, Inc., is
concerned that the last subsection of § 52.103 not be taken to suggest
that the Commission would have to make separate findings for each of the
numerous “modules" of a gaseoﬁs diffusion facility. The issue of how the
modules of a gaseous diffusion facility should be licensed is beyond the -
scope of this rulemaking and therefore cannot suggest that the Commission
would have to make separate findings for each of the moduleé of-such a

facility.
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REPLICATE PLANT CONCEPT

In the notice of proposed rulemaking, the Commission published a

revised policy statement on replication of plants and invited comment on
the revised policy. See 53 FR 32067, col. 3, to 32068, col. 1. Several
industry commenters remarked that the statement’'s requirement that the
application for replication be submitted within five years of the date of
jssuance of the staff safety evaluation report for the base plant
effectively made replication unavailable for the short term. They
recommended removing the restriction, or at least lengthening it. The
Commission has decided to retain this restriction. The five-year figure
is in fact already a lengthening of the analogous figure in the
immediately preceding versign of the po1icy statement. .The£;estrictiqﬁ
is a reflection of the Commission's belief that app]icaiions which reach

back further than a given number years probably ought to be considered as

custom-plant applications.
Policy on Replication

The replicate plant concept involves an application by a utility for
a license to construct or operate one or more nuclear power plants of
essentially the same design as one already licensed.

The design of the plant already licensed (termed the base plant
design) may be replicated at both the construction permit and operating
license stages, and in applications for combined construction permits and
operating licenses in a one-step licensing process. Replication of an

approved base plant design at the construction permit stage is a
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_prerequisite for its replication at the operating license stage.

Although replicaticn of the base plant design at the operating license
stage is not mandatory, that is, the operating license application may be
submitted as a custom p}antlapp1ication, it is strongly recommended.

An application for a replicate plant must demonstrate compliance
with the four licensing requirements for new plant designs as set forth
in the Commission's Severe Accident Policy Statement (50 Fed. Reg. 32138;
August 8, 1985). |

Each application proposing to replicate a previously licensed plant
will be subjected to a qualification review to determine the
acceptability of the base plant for replication and te define specific -
matters that must be addressed in the application for the replicate
plant. A further requirement for qualificaﬁion is that the app]icatipn
fbr a feb]icate p}aét must be submitted withfn~fiye yegks of.the date of
issuance of the staff safety evaluation report for the base plant. "The
qualification review will consider the following information:

(1) The arrangement made with the developers of the base plant
design for its replication; |

(2) The compatibility of the base plant design with the
characteristics of the site proposed for the replicate plant;

(3) A description of any changes to the base plant design, with
Jjustification for the changes;

. (4) The status of any matters identified for the base plant design
in the safety evaluation report, or subseqdént]y identi%ied by the ACRS
or during the public hearings on the base plant application as requiring

later resolution;



55

(5) Ideﬁtifiéation of the major contractors, with justification for
the acceptability of any ‘that are different than those used by the base
plant applicant; and

(6) A discussion of how the replicate plant design will conform to
any changes to the Commission's regulations which have become effective

since‘the issuance of the license for the base plant.
ENVIRONMENTAL IMPACT -- CATEGORICAL EXCLUSION

The final rules amend the procedures currént]y found in Pért 50 and
its appendices for the filing and reviewing of applications for
construction permits, operating licenses, early site reviews, and
:_standard design qpprova]sf As such thé; meet the'e1igibility criteria
for the categorica1‘exc1usibn set %orth in 10 CFR 51.22(c)(3). That |
section applies to "[almendments to ... Part[] 50 ... which relate to (i)
procedures for filing and reviewing applications for licenses or
consfruction permits or other forms of permiésion ve. " As the
Commission explained in promulgating this exclusion, "[a]lthough
amendments of this type affect substantive parts of the Commission's
regulations, the amendments themselves relate solely to matters of
procedure. [They] ... do not have an effect on the environment."

49 Fed. Reg. 9352, 9371, col. 3 (March 12, 1984) (final environmental

protection regu]ations).6 Accordingly, pursuant to 10 CFR § 51.22(b), no

51t makes no substantive difference for the purpose of the
categorical exclusion that the amendments are in a new Part 52 rather
than in Part 50. The amendments are, in fact, amendments to the Part 50
procedures and could have been placed in that part.



environmental impact statement or environmental assessment need be

prepared in connecticn with these final ru]es.7
PAPERWORK REDUCTION ACT STATEMENT

The final rule contains information requirements that_are subject to
the Paperwork Reduction Act of 1980 (44 U.S.C. § 3501 et seq.). These
requirements have been approved by the Office of Management and Budget

under control number 3150(Lt)---. - N
REGULATORY ANALYSIS

As presently constituted, the American population of nuclear power
reactors consists largely of one-of-a-kind designs. ‘Experience has’
shown that the highly individualistic charactef of this population has

consumed enormous resources in the processes of design, ccnstruction, and

7The requirements concerning testing of full-size prototypes of
advanced reactors, see § 52.47, may appear not to fit intoc the category
excluded by § 51.22(c)(3), since to comply with the requirements, an
applicant may have to build and test a prototype plant, an act clearly
with an environmental impact. Nonetheless, § 52.47 is eligible for
exclusion under § 51.22(c)(3). Unlike, for instance, the promulgation of
a safety rule which applies to cperatng plants, the formal action of
promulgating § 52.47 has only a potential impact on the environment.
That impact becomes actual only if a designer chooses to pursue
certification of a certain kind of advanced design. Under the present
circumstances, no meaningful environmental assessment or impact statement
can be made. Cf. 49 FR at 9372, cols. 2-3 (entering into an agreement
with a State under Section 274 of the Atomic Energy Act has no immediate
or measurable environmental impact and therefore warrants a categorical
exclusion). The issuance of the construction permit and operating
license for a prototype plant would, of course, be a major federal action
with a significant impact on the environment, and would entail the
preparation of an environmental impact statement. Cf. id., col. 3 (the

: (Footnote Continued)
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safety review. Since, typically, design of a plant was not complete when
construction of it began, many safetyAquestions were not resolved until
late in the licensing proceeding for that plant. Such late resolution of
questions introduced great uncertainty into proceedings, since the
process of resolution often entailed lengthy safety reviews, construction
delays, and backfits. Moreover, the Tow incidence of dupiication among
designs has meant that experience gained in the construction and
operation of a given plant has often not been useful in the construction
" and operation of any other plant, and has made the generic resolution of

continuing safety issues more complicated.

In the face of this experience with a population of unique plants,
therg have long béZn fundameqta11y only three alternatives for Commission
action; the Tést two of them not mutually exclusi?e: either make no -’
effort to bring about an increased degreé of standardfzation, or .propose
legislation on standardization, or enact by rulemaking as much of a
scheme for promoting sténdardization as the Commission's current
statutory authority permits. The Commission has for some time concluded
against the first alternative, having decided that a substantial increase
in standardization would enhance the safety and reliability of nuclear
power plants and require fewer resources in safety reviews of plants, and
that the Commission should have in place provisions for the review of
standardized designs and other devices for assuring early resolution of

safety questions. The Commission has therefore pursued standardization

(Footnote Continued)
States must prepare detailed environmental analyses before they license
certain activities).
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both by proposing legislation -- without success -- and by promulgating
rules, in particular Appendices M, N, and O to Part 50 (now Part 52) of
10 CFR. Lacking legislation on standardization, the Commission believes
that the most suitable alternative for encouraging further
standardization is to fill out and expand the Commission's regulatory

scheme for standardization and early resolution of safety issues.

Therefore, the Commissfon nocw promulgates a new set ¢f reguiations,
to be p]acéd'in a new part in 10 CFR, Part 52. This new part chi]itates
the early resp1ution of safety issues by providing for
pre-construction-permit approval of power plant sites, Commission
certification of standardized designs, and the issuance of licenses which
cqhbine permission to_con;truct a plant with a conditional permission to
opérafe,it once congtructiOn of 1t has béen,sudcessfully completed.
Ideally, a future app]icaﬁt will reference an approved site and a
certified design in an application for a combined Iicense; thus obviating
the need for an extensive review of the application and construction.

The provision in Part 52 for Commissioh certification of cesigns has the
additional objective of encouraging the use of standardized designs,
thereby adding to the benefits of early resolution the safety benefits of
accumulated experience and the economic benefits of econcmies of scale

and transferable experience.

Quantification of the costs and benefits of this ru]eméking is
probably not possible. Much depends con the extent to which the industry
pursues standardization. Clearly, if the Commission and the industry

spend the resources necessary to certify a score of designs and then no
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applicant references any of them, those resources will have been largely
wasted. On the other hand, it is just as clear that if a score of plants
uses a single certified design, there will have been a great saving of
the resources of the industry, fhe agency, and the interested public
alike. To be added to the uncertainties surrounding the industry's
response, there are also uncertainties concerning the costs of the
certification prccess, and the costs of developing the designs
themselves, especially the advanced designs, which may require testing of
prototypes. However, if the industry finds it in its interest to proéeed
with the development 6f nuclear power, there is every reason to expect
that the safety and economic benefits of standardization will far
outweigh the upfront costs of design and Commission certification:

Review ;ime for applications for.licenses will be drastically reduced,"
the public brought'into'the brocess before cohstfuctioﬁ,‘constructioﬁA
times shortened, economies of scale created, reliability of plant
performance increased, maintenance made easier, qua]ified vendor support

made easier to maintain, and, most important, safety enhanced.

Thus, the rationale for proceeding with this rulemaking: There is
no absolute assurance that certified designs will in fact be used by the
utilities; hcwever, it is certain that if the reasonably expected
benefits of standardization are to be gained, then the Commission must
have the procedural mechanisms in place for review of applications for
early site approvals, design certifications, and combined licenses. The
most fundamental choice is, of coiurse, the industry's, to proceed or not

with standardization, according to its own weighing of costs and
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benefits. But the Conmission must be ready to perform its review

responsibilities if the industry chooses standardization.
REGULATORY FLEXIBILITY ACT CERTIFICATION

The final rule will not have a significant impact on a substantial
number of small entities. The final rule will reduce the procedural
burden‘on NRC licensees by improving the reactor licensing process.
Nuclear power plant licensees do not fall within the definition of small
businesses in Section 3 of the Small Business Act, 15 U.S.C. § 632, the
Small Business Size Standards of the Small Business Administration in
13 CFR Part 121, or the Commission's Size Standards published at 50 FR
50241 (Dec.'g, 1985). . The impact on intervenors or potential intervenors
will be neutral. For the most part, the final ru1é~w§1? af%gct the
timiﬁg of hearings rather than the scope of issues to be heard. For
example, many site and design issues‘will be considered earlier, in
connection with the issuance of an early site permit or standard design
certification, rafher than later, in connection with a facility licensing
proceeding. Similarly, a combined license proceeding will include
consideration of many of the issues that‘wou]d ordinarily be deferred
until the operating license proceeding. Thus, the timing rather than the
cost of participating in NRC licensing proceedings will be affected.
Intervenors may experiencé some increased preparaticn costs if they seek
to reopen previously decided issues because of the increased showing that
will be required. Once a hearing commences, however, an 1ntervenor;;
costs should be decreased because the issues will be more clearly defined

than under existing practice. Therefore, in accordance with the
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Regulatory Flexibility Act of 1280, 5 U.S.C. § 605(b), the Commission
hereby certifies that thé final rule will not have a significant economic
impact on a substantial number of small entities and that, therefore, a

regulatory flexibility analysis need not be prepared.
BACKFIT ANALYSIS

This rule does not modify or add to the systems, structures,
components, or design of a facility; or the desién approval or
manufacturing license for a facility; or the procedures or organization
required to consiruct or operate a facility. However, it could be argued
that this rule modifies and adds to the procedures or crganization
required to.design a facility, since the rule adds 'to, or else at lgast_
spells 6ut, the requirements for épp]icants for'design cértificafions.
Moreover, the rule, at the very least, substantially modifies the J
expectations of anyone who had hoped to apply for a design certification
undef the previously existing section 7 of Appendix 0, particularly of
any such who presently hold preliminary or final desiagn apprcvals under

that Appendix.

Nontheless, the Commission believes that the backfit rule does not
apply to this rule and, therefore, that no backfit analysis pursuant to
10 CFR § 50.109(c) is required for this rule. fhe backfit rule was not
intended to apply to every action which substantially changes settled
expectations. Clearly, the backfit rule would not apply to a rule which
would impose more stringent requirements on all future applicants for

construction permits, evern though such a rule arguably hight have an



62

adverse impact'on a person who was considering applying for a permit but
had not done so yet. In this latter case, the backfit rule protects the
construction permit holder, not the prospective applicant, or even the
present applicant. The final rule below is of the character of such a
hypothetical rule. The final rule arguably imposes more stringent
requirements for design certification and thereby may have an adverse
impact on some persons. However, the effects of the final rule will be
largely prospective, and the rule does not require any present holder of
a design approval (no person holds a design certification) to meet new

standards in order to remain in possession of such an approval.
LIST OF SUBJECTS IN 10 CFR PART 52

Administrative practice and pfocédure, Rntitrust, Backfitting, Combined
license, Early site permit, Emergency planning, Fees, fnspection,
Limited work authorization, Nuclear power plants and reactors,
Probabilistic risk assessment, Prototype, Reactor siting criteria,
Redress of site, Reporting and recordkeeping requirments, Standard

design, Standard design certification.

For the reasons set out in the preamble and undef the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1§74, as amended, and 5 U.S.C. § 553, the Commission is adding to
10 CFR Chapter I a new Part 52:
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PART 52 - EARLY SITE PERMITS; STANDARD DESIGN CERTIFICATIONS;

General

Sec.
52.1
52.3
52.5
52.8

Subpart

52.11
52.13

§2.15
52.17
52.18
52.19
52.21
52.23
52.24
52.25
52.27
52.29
52.31
52.33
52.35
52.37

52.39
Subpart

52.41
52.43
52.45
52.47
52.49
52.51
52.53
52.54
52.55
52.57
52.59
52.61
52.63

AND COMBINED LICENSES FOR NUCLEAR POWER PLANTS

Provisions

Scope.

Definitions.

Interpretations.

Information collection requirements: OMB approval.

A - Early Site Permits

Scope of subpart.

Relationship to Subpart F of 10 CFR Part 2 and Appendix Q of
this part.

Filing of applications.

Contents of applications.

Standards for review of applications.
Permit and renewal fees.

Hearings.

Referral to the ACRS.

Issuance of early site permit.

Extent of activities permitted.
Duration of permit.

JApplication for renewal.

Criteria for renewal.

Duration of renewal.

Use of site for other purposes.

Reporting of defects and noncompliance; revocations suspension,
modification of permits for cause.

Finality of early site permit determinations.

B - Standard Desian Certifications

Scope of subpart.

Relationship to Appendices M, N, and 0 of this part.
Filing of applications.

Contents of applications.

Design certification and renewal fees.
Administrative review of applications.
Referral to the ACRS.

Issuance of standard design cert1f1cat1on
Duration of certification.

Application for renewal.

Criteria for renewal,

Duration of renewal. ,

Finality of standard design certifications.
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Subpart C - Combined Licenses .

52.71
52.73
52.75
52.77
52.79
52.81
52.83
52.85
52.87
52.89
52.91
52.93
52.97
52.99
52.101
52.103

Scope of subpart,

Relationship to Subparts A and B.

Filing of applications.

Contents of applications; general information.
Contents of applications; technical information.
Standards for review of applications.
Applicability of Part 50 provisions.
Administrative review of applications.
Referral to the ACRS.

Environmental review.

Authorization to conduct site activities.
Exemptions and variances.

Issuance of combined licenses.

Inspection during construction.
Pre-operational antitrust review.

Operation under a combined license.

Authority: Secs. 103, 161, 182, 183, 186, 189, 68 Stat. 936, 948,
953, 954, 955, 956, as amended, sec. 234, 83 Stat. 1244, as amended (42
U.S.C. 2133, 2201, 2232, 2233, 2236, 2239, 2282); secs. 201, 202, 206,
88 Stat. 1242, 1244, 1246, as amended
(42 U.S.C. 5841, 5842, 5846).
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GENERAL PROVISIONS
§ 52.1 Scope.

This part governs the issuance of early site permits, standard
design certifications, and combined construction permits and conditional
operating licenses for nuclear power facilities licensed under Section
103 or {04b of the Atomic Energy Act of 1954, as amended (68 Stat. 919),
and Title Il of the Energy Reorganization Act of 1974 (88 Stat. 1242).

§ 52.3 Definitions.

As_uéed in this part,.

(a) "Cdmbined license" means "a combined construction permit agﬂ
conditional operating license for a nuclear power facility issued
pursuant to Subpart C of this part.

(b) "Early site permit" means a Commission approval, issued
pursuant to Subpart A of this part, for a site or sites for one or more
nuclear power facilities.

(c) "Standard design" means a design which is sufficiently
detailed and complete to support certification in accordance with
Subpart B of this part, and which is usable forAa muitiple number of
units or at a multiple number of sites without reopening or repeating
the review. |

(d) "Standard design certification", "design cert{fication", or

"certification" means a Commission approval, issued pursuant to

Subpart B of this part, of a standard design for a nuclear power
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facility. A desian so approved may be referred to as a "certified
~ standard design”.
(e) A1l other terms in this part have the meaning set out in

10 CFR 50.2, or Section 11 of the Atomic Energy Act, as applicable.
§'52.5 Interpretations.

Except as specifically authorized by the Commission in writing, no
interpretation of the meaning of the regulations in this part by any
officer or employee of the Commission other than é written
interpretation by the General Counsel will be recognized to be binding
upon the Commission.

~

§ 52.8 Information collection requirements: OMB approval.

{(a) The Nuclear Requlatory Commission has submitted the
information collection requirements contained in this part to the Office
of Management and Budget (OMB) for approval as required by the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501, et seq.). OMB has approved the
information collection requirements contained in this part under control
number 3150(b)---.

(b) The approved information collection requirements contained in
this part appear in 8§ 52.15, 52.17, 52.29, 52.45, 52.47, 52.57, 52.75,
52.77 »-and 52.79.
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SUBPART A - EARLY SITE PERMITS
§ 52.11 Scope of subpart.

This subpart sets cut the requirements and procedures applicable to
Commission issuance of eér]y site permits for approval of a site or
sites for one or more nuclear power facilities separate from the filing
of an application for a construction permit- or combined license for such

a facility.

§ 52.13 Relationship to Subpart F of 10 CFR Part 2 and Appendix 0 of
this part.

The procedures of this subpart do not rep1ace’those‘§ef out in

-

Subpart F of 10 CFR Part 2 or Appendix Q of this part. Subpart F

applies only when early review of site suitability issues is sought in
conneétion with an application for a permit to construct certain power
facilities. Appendix Q applies only when NRC staff review of one or
more site suitability issues is sought separately from and prior to the
submittal of a construction permit. A Staff Site Report issued under
Appendix Q in no way affects the authority of the Commission or the
presiding officer in any proceeding under Subparts F or G of 10 CFR Part
2. Subpart A applies when any person who may abp1y for a construction
permit under 10 CFR Part 50 or for a combined Ticense under 10 CFR Part
52 seeks an eaﬁ1y site permit from the Commission separatelv from an
app]ication for a construction permit or a combined license for a

facility.
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§ 52.15 Filing of applications.

(a) Any person who may apply for a construction permit under 10
CFR Part 50, or for a combined license under 10 CFR Part 52, may file
with the Director of Nuclear Reactor Regulation an application for)an
early site permit. An application for an early site permit may be filed
notwithstanding the fact that an application for a construction permit
or a combined 1icense has not been filed in connection with the site or
sites for which a permit is sought.

(b) The application must comply with the filing requirements of
10 CFR 50.30(a), (b), and (f) as they would apply to an application for
a construction pefmit. The following portions of § 50.4, which is
referenced by 50.30(a)(1), are applicable: paragr;phs (a), (b)(1)-(3),
(c), (), and (e). -

§ 52.17 Contents of applications.

" (a)(1) The application must contain the information required by
10 CFR 50.33(a)-(d), the first three sentences of 50.34(a)(1l), and, to
the extent approval of emergency plans is sought.under patagraph
(b)(2)(ii) below, the information required by 50.33(q) and (j), and
50.34(b){(6)(v). 1In particular, the application should describe the
following:

(i) the number, type, and thermal power level of the facilities for

which the site may be used;

(i1) the boundaries of the site;

(iii) the proposed general location of each facility on the site;
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(iv) the anticipated maximum levels of radiological .and thermal
effluents each facility will] produce;

(v) the type 6f cooling systems, intakes, and outflows that may be
associated with each faci]ity; |

(vi) the seismic, meteorological, hydrologic, and geologic
characteristics of the proposed site (see Appendix A to 10 CFR
Part 100);

(vii) the location and description of any nearby industrial,
military, or transportation facilities and routes; and

(viii) the existing and projected future population profile of the
area surrounding the site.

(2) A complete environmental report as required by 10 CFR 51.45
and 51.50 shall be included in the gpplication,’provided;'however, that.:
such environmental report:sha11 focus on the.ehvfrOnmenta1 effects of |
construction and operation of a reactor, or reactors, which have
characteristics that fall within the postulated site parameters, and
provided further that the report need not include an assessment of the
benefits (for example, need for power) of the proposed action, but shall
include an evaluation of alternative sites to determine whether there is
any obviously superior alternative to the site broposed.

(b)(1) The application must provide information sufficient to show
that the area surrounding the site is amenable to emergency planning
which would provide reasonable assurance that adequate protective
measures could be taken in the event of a radioloqicaT emergency at th;
site, given tﬁe characteristics of the site and the probable emergency
planning zones surrounding the site; such characteristics include, but

in particular cases would not necessarily be limited to, the topography
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and meteorology of the plannina zones; the projected future population
profile of the planning zones; land use inside the planning zones; the
sheltering capacity and sheltering effectiveness of buildings in the
plume emergency planning zone; and potential routes for evacuation out
of the plume emergency planning zone. |

(2) The application may also either

(i) Propose emergency planning parameters for review and approval
by the NRC and the Federal Emergency Management Agency; the parameters
may include such matters as thg exact size and shape of the emergency
planning zones, or the resources required for sheltering or evacuation;
conformance with these parameters by the emergency plans submitted by an
applicant for a combined license or an operating license will be
sufficient to show the atceptapility of the plans with respect to the
emergency planning requirements reflected in.the parameters; or

(i1) Propose complete emergency plans for review and approval by
the NRC and the Federal Emergency Management'Agency, in accord with the
applicable provisions of 10 CFR 50.47.

Under paragraphs (1) and (2)(i) of this subsection, the application
must include a description of any contacts and arrangements made with
local, state, and federal governmental agencies with emergency planning
responsibilities. Under the option set forth in paragraph (2)(ii) of
this subsection, the applicant shall make good faith efforts to obtain
from the same governmental agencies certifications (i) that the proposed'
emergency plans are practicable, (ii) that these agencies are committed
to participating in any further development of the plans, including any
required field demonstrations, and (iii) that these agencies are

committed to executing their responsibilities under the plans in the
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event of an emergency. The application must contain any certifications
that have been obtained. If these certifications cannot be obtained,
the application must contain informatfon, including a utility plan,
sufficient to show that the proposed plans nonetheless provide
reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency at the site.

(c) If the applicant wishes to be able to perfo}m, after grant of
the early site permit, the activities at the site allowed by 10 CFR
50.10(e)(1) without first obtaining the separate authorization required"
by that section, the application must propose, for inclusion in the
early site permit, a plan for redress of the site in the event that such
activities are performed and the site permit expires before it is
referenced in an-application for a construction penﬁit.or a combined
1icen;e issued under Subparf C of this part. The aph1ication must
demonstrate that there is reasonable assurance that redress carried out
under the plan will achieve an environmentally stable and aesthetically
acceptable site suitable for whatever non-nuclear use may conform with

tocal zoning laws in effect at permit expiration.
§ 52.18 Standards for review of applications.

Applications filed under this subpart will be reviewed according to
the app1i¢ab1e standards set out in 10 CFR Part 50 and its appendices
and Part 100 as they apply to appTications for con;truction permits for
nuclear power plants. In particular, the Commission shall prepare an

environmental impact statement during review of the application, in

accordance with the applicable provisions of 10 CFR Part 51, provided,
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however, that the draft and fina1 environmental impact statements
prepared by the Commission shall focus on the environmental effects of
construction and operation of a reactor, or reactors, which have
chafacteristics that fall within the pqstu]ated site parameters, and
provided further that the statements need not include an assessment of
the benefits (for example, need for power) of the proposed action, but
shall include an evaluation of alternative sites to determine whether
there is any obvibusly superior alternative to the site proposed. The
Commission shall determine, after consultation with the Federal
Emergency Management Agency, whether the informétion required of the
applicant by § 52.17(b)(1) shows that the area surrounding the site is
amenable to emergency planning which would provide reasonable assurance
that adequate protective measures could be taken in the event of a
radiological emer@éncy at the §ite, whether any emergency'p1anning
parameters submitted by the applicant under § 52.17(b)(2)(i) are
sufficient to determine the adequacy of any portion of an emergency plan
which conforms to the parameters, and whether any emergency plans
submitted by the applicant under § 52.17(b)(2)(ii) provide reasonable
assurance that adequate protective measures can and will be taken in the

event of a radiolcaical emergency.

§ 52.19 Permit and renewal fees.

The fees charged for the review of an application for the initial
issuance or renewal of an early site permit are set forth in 10 CFR
170.21, together with a schedule for their deferred recovery. There is

no application fee,
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§ 52.21 Hearings.

An early sife permit is a partial construction permit and is
therefore subject to all procedural requirements in 10 CFR Part 2 which
are applicable to construction permits, including the requirements for
docketing in §§-2.101(a)(1)-(4), and the requireménts for issuance of a
notice of hearing in §§ 2.104(a); (b)(1)(iv) and (v), (b)(2) to the
extent it runs parallel to (b)(1)(iv) and (v), and (b)(3), provided that
the designated sections shall not be construed to Pequire that the
environmental report or draft or final environmental impact statement
include an assessment of the benefits of*the proposed action, In the
hearing, the presiding officer shall also determine whether, taking into
consideration the site criterié_coptained~in 10 CFR Part 100, a reactor, .
or.réaétdrs, having dharaéteristiés.that fall within the parameters for -
the site can be constructed and. operated without undue‘risk to the
health and safety of the public. A1l hearings conducted on applications
for early site permits filed under this part are governed by the

procedures contained in Subpart G of Part 2.
§ 52.23 Referral to the ACRS.

The Commission shall refer a copy of the application to the
Advisory Committee on Reactor Safequards (ACRS). The ACRS shall report

on those portions of the application which concern safety.
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§ 52.24- Issuance of early site permit.

After conducting a hearing under § 52.21 of this subpart and
receiving the report to be submitted by the Advisory Committee on
Reactor Safeguards under § 52.23 of this subpart, and uﬁon determining
that an application for an early site permit meets the app1icéb1e
standards and requirements of the Atomic Energy Act and the Commission's
regulations, and that notifications, if any, to other agencies or bodies
have been duly made, the Commissfon shall issue an eariy site permit, in
such form and containing such conditions and limitations, as the

Commission deems appropriate and necessary.
§ 52.25 Extent of activities permitted. -

(a) If an early site permit contains a site redress plan, the
holder of the permit, or the applicant for a construction permit or
combined Ticense who references the permit, may perform the activities
at the site allowed by 10 CFR 50.10(e)}(1) without first obtaining the
separate authorization required by that section, provided that the final
environmental impact statement prepared for the permit has concluded
~that such activities will not result in any significant adverse
environmental impact which cannot be redressed.

(b) If the activities permitted by paragraph (a) of this section
are performed at any site for which an early site permit has been
aranted, and the site is not referenced in an application for a
construction permit or a combined license issued under Subpart C of this

part while the permit remains valid, then the early site permit shall
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-remain in effect solely for the purpose of site redress, and the holder
of the permit must redress the site in accordance with the terms of the
site redress plan required by § 52.17(c). If,‘before redress is
complete, a use not envisaged in the redress plan is found for the site
or‘parts thereof, the holder of the permit shall carry out the redress

plan to the greatest extent possible consistent with the alternate use.

§ 52.27 Duration of permit.

(a) Except as provided in subsection (b) of this section, an early
site permit issued under this subpart shall be valid for not less than
ten nor more than twenty years from the date of issuance.

(b)(i) An ear1y~site.permit continues to be valid beyond the date
‘of expiratfoﬁ in any ‘proceeding on a coristruction perm%t application or
a combined license application wh%ch references the early site permit
and is docketed either before the date of expiration of the early site
permit, or, if a timely application for renewa] of the permit has been
filed, before the Commission has determined whether to renew the permit.

(2) An early site permit also continues to be valid beyond the
date of expiration in any proceeding on an operating license application
which is based on a construction permit which references the early site
permit, and in any hearing held under § 52.103 of this.part before
operation begins under a combined license which references the early
site per&it.

(c) An applicant for a construction permit or combined license
may, at its own risk, reference in its application a site for which an

early site permit application has been docketed but not granted.
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§ 52.29 Application for renewal.

(a) Not less than twelve nor more than thirty-six months prier to
the end of the initial twenty-year period, or any later renewal period,
the permit holder may apply for a renewal of the permit. An application.
for renewal must contain all information necessary to bring up to date
the information and data contained in the previous application.-

(b) Any person whose interests may be affected by renewal of the
permit may request a hearing on the application for renewal. The
request for a hearing must comply with 10 CFR 2.714. 1If 5 hearing is
granted, notice of the hearing will be published in accordance with
10 CFR 2.703.

(c) An early site permit, either original or renewed, for which a
timely application for renewal has been filed, remains in effect until
the Commission has determined whether to renew the permit. If the
permit is not renewed, it continues to be valid in certain proceedings
in accordance with the provisions of § 52.27(b) of this subpart.

(d) The Commission shall refer a copy of the application for
renewal to the Advisory Committee on Reactor Safequards (ACRS). The
ACRS shall report on those portions of the application which concern
safety and shall apply the criteria set forth in § 52.31 of this
subpart.

>

§ 52.31 Criteria for renewal. 3

{a) The Commission shall arant the renewal if the Commission

determines that the site complies with the Atomic Energy Act and the
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Commission's requlations and orders applicable and in effect at fhe time

of the renewal, and any new requirements the Commission may wish to

~impose after a determination that there is a substantial increase in

overall protection of the public hea]th‘and safety or the common defense
and security to be derived from the new requirements and that the direct
and indirect costs of implementation of those requirements are justified
in view of this increased protection.

(b) A denial of renewal on this basis does not bar the permit

“holder or another applicant from filing a new application for the site

which proposes changes to the site or the way in which it is used which

correct the deficiencies cited in the denial of the renewal.
§ 52.33 .Duration of renewal.-

Each renewal of an early site permit sha]1 be for not less than ten

nor more than twenty vears.
§ 562.35 Use of site for other purposes.

A site for which an early site permit has been issued under this
subpart may be used for purposes other than those described in the
permit, including the location of other types of energy facilities. The
permit holder shall inform the Director of Nuclear Reactor Regulation of
any significant uses for the site which have not been approved in the
early site permit. The information about the activities must be given
to the Director in advance of any actual construction or site

modification for the activities. The information provided could be the
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basis for imposing new requirements on the permit, in accordance with
the provisions of § 52.39 of this part. If the permit holder informs
the Direqtor-that the holder no Tonger intends to use the site for a

nuclear power plant, the Director shall terminate the permit.

§ 52.37 Reporting of defects and noncompliance; revocation, suspension,
modification of permits for cause.

For purposes of Part 21 and 10 CFR 50.100, an early site permit is

a construction permit.
§ 52.39 Finality of early site permit determinations.

(a)(1) Notwithstandgng‘any provision in 10 CFR 50.109, while an
early site permit is in effect under § 52.27 or 52.33 of this subpart,
the Commission may not impose new requirements, including new emergency
planning requirements, on the early site permit or the site for which it
was issued, unless the Commission determines that a modification is
necessary either to bring the permit or the site into compliance with
the Commission's requlations and orders applicable andbin effect at the
time the permit was issued, or to assure adequate protection of the
public health and safety or the common defense and security.

(2) In making the findings required for issuance of a construction
permit, operating license, or combined license, or the findings required
by § 52.103 of this part, if the application for %he construction

permit, operating license, or combined license references an early site
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permit, the Commission shall treat as resolved those matters resolved ir
the proceeding on the application for issuance or renewal of the early
site permit, unless a contention is admitted thét a reactor does not fit
within one or more of the site parameters included in the site permit,
or a petition is filed which alleges either that the site is not in
compliiance with the terms of the early site permit, or that the terms
and conditions of the early site permit should be modified.

(i) A contention that a reactor does not fit within one or more of
the site parameters included in the site permit may be litigated in the
same manner as other issues material to the proceeding.

(i1) A petition which alleges that the site is not in compliance
with the terms of the early site permit must include, or clearly
reference, .official NRC documents, documents p:epared by or for the
permit holde}, or evidence admissibTe-in a'proceeding under Subé%rt G of
Part 2, which show, prima facie, that the acceptance criteria ﬁave not
been met. The permit holder and NRC staff may file answers to the
petition within the time specified in 10 CFR 2.730 for answers to
motions by parties and staff. If the Commission in its judgment
decides, on the basis of the petitions and any answers thereto, that the
petition meets the requirements of this paragraph, that the jssues are
not exempt from adjudication under 5 U.S.C. 554(a)(3), that genuine
issues of material fact are raised, and that sett1ement or other
informal resolution of the issues is not possible, then the genuine
issues of material fact raised by the petition shall bg referred to an
Atomic Safety and Licensing Board for further proceedings in accord with

Subpart G of Part 2.
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(i1i) A petition which alleges that the terms and conditions of
- the early site permit should be modified will be processed in accqrd
with 10 CFR 2.206. The Director shall grant or deny the petition before -
construction commences. If the petition is granted, then an order to
modify the early site permit will be issued pursuant to 10 CFR 2.204.
Construction under the construction permit or combined license will not
be affected by the granting of the petition unless the order to modify
is made immediately effective pursuant to 10 CFR 2.204.

(iv) Prior to construction, the Commission shall find that the
terms of the ea;1y site permit have been met,

(b) An applicant for a construction permit, operating license, or
combined license who has filed an application referencing an earTy site
permit issﬁed under this subpart may include ip the application a.
request for a yariance_from one or more elements of the pérmit.' In .
determining whether to grant the variance, the Commisgion shall apply
the same technically relevant criteria as were applicable to the
application for the original or renewed site permit. Issuance of the
variance shall be subject to litigation during the construction permit,
operating license, or combined license proceeding in the same manner as

other issues material to those proceedings.
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SUBPART B - STANDARD DESIGN CERTIFICATIONS
§ 52.41 Scope of subpart.

This subpart sets out the requirements and procedures applicable to
Commission issuance of rules granting standard design certifications for
nuclear power facilities separate from the filing of an application for

a construction permit or combined license for such a facility.
§ 52.43 Relationship to Appendices M, N and 0 of this part.

(a) Appendix M to this part governs the issuance of licenses to

. manufacture nuclear power reactors to be. installed and operated at sites
' nét ideﬁtified in the manufacturing 1iéense application. Appendix N |
governs licenses to construct and operate nuclear power reactors of
duplicate desian at multiple sites. These appendices may be used
independently of the provisions in this subpart unless the applicant
also wishes to use a certified standard desiagn approved under this
subpart,

(b) Appendix O governs the staff review and approval of
preliminary and final ;tandard designs. A staff approval under Appendix
0 in no way affects the authority of the Commission or the presiding
officer in any proceeding under Subpart G of 10 CFR Part 2. Subpart B
of Part 52 governs Commission approval, or certification, of standard
designs by rulemaking.

(c) A f{nal design approval under Appendix 0 is a prerequisite for

certification of a standard design under this subpart. An application
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for a final design approval must state whether the applicant intends to
seék certification of the design., If the applicant does so intend, the
application for the final desiqn'approva1 must, in addition to
containing the information required by Appendix'0, comply with the
applicable requirements of Part 52, Subpart B, particularly §§ 52.45 and
52.47.

§ 52.45 Filing of applications.

(a)(1) Any person may seek a standard design certification for an
essentially complete nuclear power plant design which is an evolutionary
change from light water reactor designs of plants which have been
licensed and in commercial operation before the effective date of this
rule. |

(2) Any person may also seek a stanaard design certification for a
nuclear power plant desian which differs significantly from the light
water reactor designs described in paragraph (a}(1) of this section or
utilizes simplified, inherent, passive, or other innovative means to
accomplish its safety functions.

~{(b) An application for certification may be filed notwithstanding
the fact that an application for a construction permit or combined
Ticense for such a facility has not been filed.

(c)(1) Because a final design approval underdﬁppendix 0 of this
part is a prérequisite for certification of a standard desian, a person
who seéks such a certification and does not hold, or has not applied

for, a final desian approval, shall file with the Director of Nuclear
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Reactor Requlation an application for a final design approval and
certification.

(2) Any person who seeks certification but already holds, or has
applied for, a final design approval, also shall file with the Director
of Nuclear Reactor Regulation an'application for certification, because
the NRC staff may require that the information before the staff in
connection with the review for the final design approval be supplemented
for the review for certification.

‘ (d) The applicant must comply with the filing requirements of
10 CFR 50.30(a)(1)-(4), and (6) and 50.30(b) as they would apply to an
application for a nuclear power plant construction permit. The
following portions of § 50.4, which is referenced by § 50.30(a)(1), are
aDp]icab]e to the extent technically relevant: paragraphs (a); (b),

except for paraaraph (6); (c); and (e).
§ 52.47 Contents of applications.

(a) The requirements of this subsection apply.to all applications
for design certification.

(1) An application for design certification must contain:

(i) The technical information which is required of applicants for
construction permits or operatina licenses by 10 CFR Part 20, Part 50
and its appendices, and Parts 73 and 100, and which is technically
relevant to the design and not site-specific;

(ii) Demonstration of compliance with any technically relevant
portions of the Three Mile Island requirements set forth in 10 CFR

£0.34(f);
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(ii1) The site parameters postulated for the design, and an
analysis and evaluation o% the design in terms of such parameters;

(iv) Proposed technical resclutions of those Unresolved Safety
Issues and medium- and high-priority Generic Safety Issues which are
jdentified in the version of NUREG-0933 current on the date the design
receives a final design approval and which are technically relevant to
the design;

(v) A design-specific probabilistic risk assessment;

(vi) Proposed tests, inspections, analyses and acceptance criteria
which are necéssary and sufficient to provide reasonable assurance that,
if the tests, inspections and analyses are performed and the acceptance
criteria met, a plant which references the design is built and will
operate in accordance with the design certification.

(vii)- The interface reqhirehents to be met by those poftions of
the plant for which fhe application does not seek certification. These
requirements must be sufficiently detailed to allow completion of the
final safety analysis and design-specific probabilistic risk assessment
required by paragraph (1)(v) of this subsection;

(viii) Justification that compliance with the interface
requirements of paragraph (1)(vii) of this subsection is verifiable
through inspection, testing (either in the plant or elsewhere), or
analysis. The method to be used for verification of interface
requirements must be inc]uded'gs part of the proposed tests,
inspections, analyses, and acceptance cfiteria required by paragraph
(1)(vi) of this subsection; and

(ix) A represéntative conceptual desian for those portéons of the

plant for which the application does not seek certification, to aid the
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sEaff in its review of the final safety analysis and probabilistic risk
assessment required by paraaraph (1)(v) of this subsection, and to
permit assessment of the adequacy of the interface requirements called
for by paragraph (1)(vii) of this subsection.

- (2) The application must contain a level of ‘design information
equivalent to that required for a final design approval under Appendix 0
of this part. The information submitted for a desian certification must
include performance requirements and design information sufficiently
detailed to permit the preparation of acceptance and inspection
requirements by the NRC, and procurement and construction specification§
by an applicant for a construction permit or a combined license. The
information must be sufficient to enable the Commission ultimately to
. Judge the applicant’s proposed means of assuring that construction
conforms to the design and to reach a final conclusion on all safety
questions associated with the design before the certification is
granted.

(3) The staff shall advise the applicant on whether any technical
information beyond that required by this section must be submitted.

(b) The paragraphs of this subsection apply, according to their
provisions, to particular applications:

(1) The application for certification of a nuclear power plant
design which is an evolutionary change from light water reactor desians
of plants which have been licensed and in commercial operation before
the effective date of this rule must provide the complete scope of the
design except for site-specific elements such as the service water

intake structure and the ultimate heat sink.
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(2)(i) Certification of a standard design which differs
significantly from the 1ight water reactor desians described in
paragraph (b)(1) of this section or utilizes simplified, inherent,
passive, or other innovative means to accomplish its safety functions
will be granted only if ‘

(A)(1) The performance of each safety feature of the design has
been demonstrated through either analysis, appropriate test programs,
experience, or a combination thereof;

(2) Interdependent effects among the safety features of the design
have been found acceptable by ana]ysié, approp%iate test programs,
experience, or a combination thereof;

(3) Sufficient data exist on the safety features of the desian to
assess the analytical tools used for séfety analyses over. a sufficient
ranée of normal operating conditions, trénsientlconditiohs,-and -
'specified accident sequences,'inc1uding equilibrium core conditions; and

(4) The scope of the design is complete except for site-specific
elements such as the service water intake structure and the ultimate
heat sink; or

(B) There has been acceptable testing of an appropriately sited,
full-size, prototype of the design over a sufficient range of nbrma]
operating'conditions, transient conditions, and specified accident
sequences, including equilibrium core conditions. If the criterion in
paragrapﬁj(i)(A)(g) of this subsection is not met, the testing of the
prototype must demonstrate that the non-certified portion of the plant
cannot significantly affect the safe operation of tﬂ; plant.

(ii) The application for final deﬁign approval of a standard

design of the type described in this subsection must propose the
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specific testing necessary to support certification of the desian,
whether the testing be prototype testinc or the testing required in the
alternative by paragraphs (i)(A)(1) through (1)(A)(4) of this
subsection. The Appendix 0 final design approval of such a design must
identify the specific testing required for certification of the desian.
(3) An application seeking certification of a modular design must
describe the various options for the confiquration of the plant and
site, including variations in, or sharing of, common systems, interface
requirements, and system interactions. The final safety analysis and
the probabilistic risk assessment should also accouﬁt for differences
among the various options, including any restrictions which will be
necessary during the construction and startup qf a given module to

ensure the safe operation of any module already operating.
§ 52.49 Fees for reviews of applications.

The fees charged for the review of an application for the initial
issuance or renewal of a standard design certification are set out in
10 CFR 170.21, together with a schedule for their deferred recovery.

There is no application fee,

§ 52.51 Administrative review of applications.
>
A standard design certification is a rule that will be issuad in
accordance with the provisions of Subpart H of 10 CFR Part 2, as
supplemented by the provisions of this section. The Commission shall

initiate the rulemaking after an application has been filed under
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§ 52.45 and shall specify the procedures to.be used for the rulemaking.
The rulemaking procedures must provide for notice and comment and an
opportunity for an informal hearing before an Atomic Safety and
Licensing Board. The procedures for the informal hearidg must include
the opportunity for written presentat%ons made under oath or affirmation
and for oral presentations and questioning if the Board finds them
either necessary for the creation of an adequate record or the most
expeditious way to resolve controversies. Ordinarily, the questioning
in the informal hearing will be done by members of the Board, using
either the Board's questibns or questions submitted to the Board by the
parties. The Board may also request authority from the Commission to
use additional procedures, such as direct and cross examination by the
parties, or may reﬁuest that the Commission convene a formal hearing |
under Subpart G of- 10 CFR Part 2 oh Specific'and substantial disputes of
fact, necéssary for the Commission's decision, that cannot be resolved
with sufficient accuracy_except in a formal hearing. The staff will be
a party in the hearing. Notwithstanding anything in 10 CFR 2.790 to the
contrary, during the rulemaking, the treatment of proprietary
information will be governed by the same criteria which govern the
treatment of proprietary information submitted in connection with
applications for construction permits and operating licenses under 10
CFR Part 50, provided that the design certification shall be published
in Chapter I of this Title. The decision in such a hearing will be
based only on.information on which all parties have had an opportunity
to comment either in response ég the notice of proposed rulemaking or in

the informal hearing.
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§ 52.53 Referral to the ACRS.

The Commission shall refer a copy of the application to the
Advisory Committee on Reactor Safeguards (ACRS). The ACRS shall report

on those portions of the application which concern safety.
§ 52.54 Issuance of standard desian- certification.

After conducting a rulemaking proceeding under § 52,51 of this part
on an application for a standa}d design certification and receiving the
report to be submitted by the Advisory Committee on Reactor Safequards
under § 52.53 of this part, and upon determining that the application
meets the applicable standards and requirements of the Atomic.Energy Act
and the Commission's regulations, the Commission shall issue a standard
design certification in the form of a rule fof the desian which is fhe

subject of the application.
§ 52.55 Duration of certification.

(a) Except as provided in paragraph (b) of this section, a
standard design certification issued pursuant to this subpart is valid
vfor ten years from the date of issuance.

(b) A standard design certification continues to be valid beyond
the date of expiration in any proceeding on,an application for a
combined license or operating license which references the standard
design certification and is docketed either before the date of

expiration of the certification, or, if a timely application for renewal
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of the certification has been filed, before the Commission has
determined whether to renew the certification. A design certification
also continues to be valid beyond the date of expiration in any hearing
held under § 52.103 of this part before operation begins under a
combined 1icense which references the design certification.

(c) An applicant for a conskruction permit or combined license
may, at its own risk, reference in its application a desian for which a

design certification application has been docketed but not aranted.
§ 52.57 Application for renewal.

(a) Not less than twelve nor more than thirty-six months prior to
~ expiration of the initial ten-year period, or any later ;énewal period,
any person may épd1y for renewal of the certi%ﬁcation. An application
for renewal must contain all information necessary to bring up to date
the information and data contained in the previous application. Notice
and comment procedures shall be used for a rulemaking proceeding on the
application for renewal. The Commission, in its disCretion, may require
the use of additional procedures in individual renewal proceedings.

(b) A desiagn certification, either original or renewed, for which
a timely application for renewal has been filed remains in effect until
the Commission has determined whether to renew the certification., If-
the certification is not renewed, it continues to be valid in certain
proceedian, in accordance with the provisions of § 52.55 of this
subpart.

(c) The Commission shall refer a copy of the application for

renewal to the Advisory Committee on Reactor Safegquards (ACRS). The
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ACRS shall report on those portions of the application which concern
safety and shall apply the criteria set forth in § 52.59 of sthis

subpart.
§ 52.59 Criteria for renewal.

(a) The Commission shall issue a rule granting the renewal if the
desian, either as originally certified or as modified during the
rulemaking on the renewal, complies with the Atomic Energy Act and the
Commissio&'s regulations applicable and in effect at the time of the
renewal, and any other requirements the Commission may wish to impose
after a determination that there is a substantial increase in overall
- protection of the public health and safety or the common defense ard
security to beAderived from the new requirements and that'the direct and -
indirect costs of implementation of thoée requirements ére justified in
view of this increased protection.

(b) Denial of renewal does not bar the applicant, or another
applicant, from filing a new application for certification of the
design, which proposes design changes which correct the deficiencies

cited in the denial of the renewal.
§ 52.61 Duration of renewal.

Each renewal of certification for a standard design will be for not

less than five nor more than ten years.
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§ 52.63 Finality of standard design certifications.

(a)(1) Notwithstanding any provision in 10 CFR 50.109, while a
standard design certification is in effect under § 52.55 or 52.61 éf
this subpart, the Commission may not impose new requirements on the
certification, whether on its own motion, or in response to a petition
from any person, unless the Commission determinés in a notice and
comment rulemaking that a modification is necessary either to bring the
certification or the referencing plants into compliance with the
Commission's requlations applicable and in effect at the time the
certification was issued, or to assure adequate protection of the public
health and safety or the common defense and security.

(2) Any modification;the NRC-imppses on a.design certification.
ruie under paragfaph (a){(1) of tﬁis section will be applied to all
plants referencing the certified desigﬁ, except those éo which the
modification has been rendered technically irrelevant by action taken
under paragraph (3) or paragraph (4) of this subsection, or subsection
(b) of this section.

(3) While a desian certificatfon is in effect under § 52.55 or §
52.61 of this subpart, unless special circumstances as defined in 10 CFR
50.12(a) are present, the Commission will not impose new requirements by
plant-specific order on any part of the desian of a specific plant
referencing the design certification if that part was approved in the
- design certification.

(4) Except as provided in 10 CFR 2.758, in making the findings
required for issuance of a combined license or operating license, or for

any hearing under § 52.103 of this part, the Commission shall treat as
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resolved those matters resolved in connection with the issuance or
renewal of a design certification. o

(b)(1) An applicant for an operating license, or combinéd license,
or a licensee whose license references a standard design issued under
this. subpart, may request an exemption from one or more elements of the
design certification. The Commission may grant such a request only if
it determines that the exemption will comply with the requirements of 10
CFR 50.12(a). In addition to the factors listed in § 50.12(a), the
~ Commission shall consider whether the special circumstances which §
50.12(a)(2) requires to be present outweigh any decrease in safety that
may result from the reduction in standardization caused by the
exemption. The granting of an exemption on request of an applicant
shall be subject to litigation in the same manner as otﬁer issues in the
operating license or combined 15censé hearing.

(2) The licensee of a plant built according to a standardized
design may make a change to the standardized portion of the plant,
without prior Commission approval, only if the change does not involve

changes to the design as described in the rule certifying the desian,
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SUBPART C - COMBINED LICENSES
§ 52.71 Scope of subpart.

This subpart sets out the requirements and procedures applicable to

Commission issuance of combined licenses for nuclear power facilities.
§ 52.73 Relationship to Subparts-A and B.

An application for a combined license under this subpart may, but
need not, reference a standard design certification issued under
Subpart B of this part or an early site permit issued under Subpart A of
this part, or 5oth. - . - .

-

§ 52.75 Filing o% applications.

Any person except one excluded by 10 CFR>50.38 may file an
application for a combined license for a nuclear power facility with the
Director of Nuciear Reactor Requlation. The applicant shall comply with
the filing requirements of 10 CFR 50.4 and 50.30(a) and (b), except for
paragraph (b)(6), as they would apply to an application for a nuclear
power plant construction permit. The fees associated with the filing

and review of the application are set out in 10 CFR Part 170.
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§ 52.77 Contents of applications; general information.

L ]
4

The application shall contain all of'the information required by
10 CFR 50.33, as that section would apply to an applicant for a
construction permit or an operating license, and 10 CFR 50.33a, as that
section would apply to an applicant for a nuclear power plant
construction permit. In particular, the applicant shall comply with the
requirement of § 50.33a(b) regarding the submission of antitrust

information.
§ 52.79 Contents of applications; technical information.

‘(a)(1) In general, if the apb]icatiqn teférences an early site
permi;, the appfication need not‘contain such information or analyses as
have been submitted to the Commission in connection with the éar]y site
permit, but shall contain, in addition to the information and analyses
otherwise required, information sufficient to demonstrate that the
design of the facility falls within the parameters specified in the
early site permit, and to resolve any other significant environmental
issue not considered in any previous proceed@ng on the site or the
desian.

(2) If the application does not reference an early site permit,
the applicant shall comply with the requirements of 10 CFR 50.30(f) by
including with the application an environmental report prepared in
accordance with the provisions of Subpart A of 10 CFR Pért 51.

(3) 1If fhe application does not reference an early site permit

which contains a site redress plan as described in § 52.17(c) of this
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part, and if the applicant wishes to be able to perform the activities
at the site allowed by 10 CFR 50.10(e)(1), then the application shall
contain the information required by § 52.17(c) of this part.

(b) The application must contain the technically relevant
information required of applicants for an operating Ticense by 10 CFR
50.34. The fina1>safety analysis report and other required information
may incorporate by reference the final safety analysis report for a
certified standard design. In particular, an application referencing a
certified design must describe those portions of the design which are
site-specific, such as the service water intake structure and the
ultimate heat sink. An application referencing a certified desian must
also demonstrate comp]iance with the interface requirements established
for the design under § 52.47{a)(1) of this part. If the application
doesanot referehce a certified design, the application must comply with
the requirements of § 52.47(a)(2) of this part for level of design
information, and shall contain the technical information required by
§§ 52.47(a)(1)(i), (ii), (iv), and (v), and (3), and, if the design is
modular, 52.47(b)(3).

(c) The application for a combined license must include the
proposed tests, inspections, and analyses which the 1icensee shall
perform and the acceptance criteria therefor which are neceséary and
sufficient to provide reasonable assurance that, if the tests,
inspections and analyses are performed and the acceptance criteria met,
the facility has been constructed and will operate in conformity with
the combined license. Where the aﬁp]ication references a certified

standard design, the test, inspections, analyses and acceptance criteria
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contained in the certified design shall apply to those portions of the
facility desiagn which are covered by the‘ﬁesign certification.

(d) The app]iéation must contain emergency plans which provide
reasonable assurance that adequate protective measures can and will be
taken in the event 6f a radiological emergency at the site.

(1) If the application references an early site permit, the
application may incorporate by reference emergency plans approved in
connection with the issuance of the permit.

(2) If the application does not reference an early site permit, or
if no emergency plans were approved in connection with the issuance of
the permit, the applicant shall make good faith efforts to obtain
certifications from the local and State governmental agencies with
emergency p]aﬁning rgqunéibi]ities (i) that the proposed emergency

.plans are p%acticab1e, (i1) that these agencies are commftted to
participating in any further development of the plans, including any‘
required field demonstrations, and (ii1) that these agencies are
committed to executing their responsibi]ities under the plans in the
event of an emergency. The application must contain any certifications
that have been obtained. If these certifications cannot be obtained,
the application must contain information, including a utility plan,
sufficient to show that the proposed plans nonetheless provide
reasonable assurance that adequate protective measures can and will be
taken in the event of a radiological emergency at the site.

(3) If the app]jcation references an early site permit which

contains emergency planning parameters, the parameters shall apply.
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§ 52.81 Standards for review of applications.

Applications filed under this subpart will be reviewed according to
the standards set out in 16 CFR Part 50 and its appendices and Part 100
as they apply to applications for construction permits and opérating
licenses for nuclear power plants, and as those standards are

technically relevant to the design proposed for the facility.
§ 52.83 Applicability of Part 50 provisions.

Unless otherwise specifically provided in this subpart, all
provisions of 10 CFR Part 50 and its appendices applicable to holders of
construction ,permits for nuclear power reactors, also apply to holders of
" combined Ticenses. issued under this subpart. Simi]qr]y, all provisicns
of 10 CFR Part 50 and its appendices applicable to holders of operating
licenses also apply to holders of combined licenses issued under this
subpart, once the Cbmmission has made the findings required under §
52.103 of this subpart, provided that, as applied to a combined license,
10 CFR 50.51 shall require that the initial duration of the license
shall not exceed 40 years from the date on which the Commission makes
the findings required under § 52.103 of‘this subpart. However, any
lTimitations contained in Part 50 regarding applicability of the

provisions to certain classes of facilities continue to apply.



89

§ 52.85 Administrative review of applications.
o
A proceeding on a combined license is subject to all applicable
procedural requirements contained in 10 CFR Part 2, including the
requirments for docketing (§ 2.101) and issuance of a notice of hearing
(8§ 2.104). A1l hearings on combined licenses are governed by the

procedures contained in Part 2, Subpart G;
§ 52.87 Referral to the ACRS.

The Commission shall refer a copy of the application to the
Advisory Committee on Reactor Safeguards (ACRS). The ACRS shall report
pn;thbse portions of the application which concern safety and shall
apply the criteria set forth in § 52;81 of this subpart, in accordance

with the finality provisions of this part.
§ 52.89 Environmental review.

If the application references an early site permit or a certified
standard design, the environmental review must focus on whether the
design of the facility falls within the parameters specified in the
early site permit and any other sfgnificant environmental issue not
considered in any previous proceeding on .the site or the é;sigh. If the
application does not reference an early site permit or a ceftified
standard desién, the environmental réview procedures set out in 10 CFR

Part 51 shall be followed, including the issuance of a final
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environmental impact statement, but excluding the issuance of a

supplement under § 51.95(a).
§ 52.91 Authorization to conduct site activities.

(a)(1) If the application references an early site permit which
contains a site redress plan as described in §'52.17(c) of this part,
the applicant is authorized by § 52.25 of this part to perform the site
preparation activities described in 10 CFR 50.10(e)(1).

(2) If the application does not reference an early site permit
which contains such a redress plan, the applicant may not perform the
site preparation activities allowed by § 50.10(e)(1) without first
submitting a site redress plan in accord with § 52.79(a)(3) of this
subpart and obtaining the separate authorization required by §
50.10(e)(1). Such authorization shall be granted only after the
presiding offiger in the proceeding on the application has made the
findings and determination required by § 50.10(e)(2) and has determined
that the sité redress plan meets the criteria in § 52.17(c) of this
part.

(3) Authorization to conduct the activities described in 10 CFR
50.10(e}(3)(i) may Be granted only after the presiding officer in the
combined license proceeding makes the additional finding required by
10 CFR 50.10(e)(3)(i4).

(b) If; after an applicant for a combined license has performed
" the activities permitted by subsection (a) of this section, the
application for the license is withdrawn or denied, and the early site

permit referenced by the application expires, then the applicant shall
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redress the site in accord with the terms of the site redress plan. 1If,
*before redress is complete, a use not envisaged in the redress plan is
found for the site or parts thereof, the applicant shall carry out the
redress plan to thg greatest extent possible consistent with the

alternate use,
§ 52.93 Exemptions and variances,

(a) Applicants for a combined license under this subpart, or any
amendment to a combined license, may include in the application a
request, under 10 CFR 50.12, for an exemption from one or more of the
Commission's reagulations, including any part of a design certification
rule. The-Commission;sha]1 arant such a request if it determines ihap
the exemption will comply with the requirements of 10 CFR 5Q.12(a).'

(b) An applicant for é combined 1icense, or any amendment to a
combined license, who has filed an application referencing an early site
permit issued under this subpart may include in the application a
request for a variance from one or more elements of the permit. In

~determining whether to grant the variance, the Commission shall apply
the same technically relevant criteria as were applicable to the
application for the original or renewed site permit. Issuance of the
variance shall be subject to 1itigation during the combined license
proceeding in the same manner as othéi issues material to that

proceeding,
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§ 52.97 Issuance of combined licenses.

(a) The Commission shall issue a combined license fof a nuclear
power facility upon finding that the applicable requirehents of.

§§ 50.40, 50.42, 50.43, 50.47, and 50.50 have been met, and that there
is reasonable assurance that the facility will be constructed and
operated in conformity with the license, the brovisions of the Atomic
Energy Act, and the Commission's regulations.

(b) The Commission shall identify in the license the tests,
inspections, and analyses that the licensee shaT1 perform and the
acceptance criteria therefor which are necessary and sufficient to
provide reasonable assurance that, if the tests, inspections, and
analyses are performed and the "acceptance criteria met, thé facility h;;
been constructed and will be operated in conformity with- the license,

the provisions of the Atomic Energy Act, and the Commission's

regulations.
§ 52.99 Inspection during construction.

After issuance of a combined Ticense, the NRC staff shall assure
that the required inspections, tests, and analyses are performed and
that the prescribed gcceptance criteria are met. Holders of combined
licenses shall comply with the provisions of §§ 50.70 and 50.71. At
appropriate intervals during constructibn, the NRC staff shall publish
in the Federal Register notices of the successful completion of

inspections, tests, and analyses.



103
§ 52.101 Pre-operational antitrust review.

" If, before the Commission makes the findings required under §
52.103 of this subpart, the Commission, after consultation with the
Attorney General, determines thét significant changes in the ]iceﬁsee's
activities or proposed activities have occurred subsequent to the
previous review by the Attorney General and the Commission in connection
with the issuance of the combined license, the antitrust review required
by Section 105c(2) of the Atomic Energy Act must be completed prior to
commencement of commercial operation of the faci]itylh Upon completion
of this review, the Director of Muclear Reactor Regulation may impose
any additional license conditions as authorized by Section 105¢ of the

. Atomic Energy Act.
§ 52.103 Operation under a combined license.

(a) Not less than 180 days before loading of fuel into the
reactor, the holder of the combined license shall, in writing, notify
the Commission of the expected dates of both fuel loading and
criticality. The Commission shall publish notice of these dates in the
Federal Register; The Federal Register notice shall also advise persons
whose interests may be affected by facility operation of their rights

- under subsectioﬁj(b) of this section.
(b)(1) Not later than 60 days after publication of the notice -
@

required by subsection (a), any person whose interest may be affected by

facility operation may file one or both of the following in writing:
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(i) A petition thch shows, prima facie, that one or more of the
acceptance criteria in the combined license have not been met and, as a
result, there is good cause to mbdify or prohibit operation; or

(i1) A petition to modify the terms and conditions of the combined
license.

(2)(i) A good cause petition filed under paraaraph (b)(1)(i) will
be granted by the Commission only if it includes, or clearly referenées,
official NRC documents, documents prepared by or for the combined
 1icense holder, or evidence admissible in a proceedina under Subpart G
of Part 2, which show, prima faéie, that the acceptance criteria have
not been met. The combined license holder and MRC staff may file
answers to the petition within the time specified in 10 CFR 2.730 for
answers tg. motions by parties and staff. If the 6;mmission,in its
judament decides, on the basis of the petitions and any answers thereté,
that the petition meets the requirements of this paragraph, that the |
issues raised by the petition are not exempt from adjudication under 5
U.S.C. 554(a)(3), that genuine issues of material fact are raised, and
that settlement or other informal resolution of the issues is not
possible, then the genuine issues of material fact raised by the
petition shall be resolved in accordance with 5 U.S.C. 554, 556, and
557. In such cases, the notice of hearing from the Commission shall
specify the procedures to be followed, which may, but need not, include
some or all of the procedures in Subpart G of Part 2. Matters exempt
from adjudication under 5 U.S.C. 554(a)(3) may be decided by the
Commission solely on the basis of the showing of good cause and any

responsive pleadings.
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(i) A petition to modify the terms and conditions of the combined
1icense will be processed in accord with 10 CFR 2.206. The Director
shall grant or deny the petition before the licensed activity allegedly
affected by the petition (fuel loading, low power testing, etc.)
commences., If the petition is granted, phen‘an order to modify the
combined license will be issued pursuant to 10 CFR 2.204. Fuel loading
and operation under the combined license will not be affected by the
granting of the petition unless the order to modify is made immediately
effective pursuant to 10 CFR 2.204.

(¢) Prior to fuel loading, the Commission shall find that the
acceptance criteria in the combined license have been met and that,
accordingly, the facility has been constructed and will operate in
conformity .with the Atomic Energy Act and ?he Commission's requlations.
If the combined;1fcense is'for a modular degign, each reactor modﬁ]e may=~.
require a separate finding as construction proceeds. If appropriate,
the Commissjon may also make separate findings for purposes of fuel
loading, criticality, low power testing, or any other discrete phase of

reactor operation,
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GENERAL PROVISIONS
Sec. 52.1 Scope.

This part governs the issuance of early site permits,
standard design certificatiohs, and combined construction permits
and conditional operating licenses for nuclear powervfaéilities
licensed under Section 103 or 104b of under thé.Atomic Energy Act
of 1954, as amended (68 Stat. 919), and Title II of the Energy

Reorganization Act of 1974 (88 Stat. 1242).
Sec. 52.3 Definitions.

As used in this part,

(a) "Combined license" means a combined construction permit
and conditional operating license for a nuclear power facility
issued pursuant to Subpart C of this part. \

(b) "Early site permit" means a Commission approval, issued
pursuant to Subpart A of this part, for a site or sites for one
or more nuclear power facilities.

(c) "Standard design" means a design which is sufficiently'
‘.detailéd'and complete to support certification in accordance with
Subpart B of this part, *ieensing-ef-a-nueciear-pewer-facitity-eor
apprevar-of-a-majer-pertien-of-such-a-facitity-when-referenced-in

an-apptication-for-a-construction-permit--combined-construction



permit-and-eenditéenai-eperatingéiicense7-or—standard-design
ecertifieations-as-apprepriate; and which is usable for a multiple
number df units or at a multiple number of sitesvwithout
reopening or repeating the review.

(d) "Standard design'certificatiop“,'“design certification",
or "certification" means a Commission approval, issued pursuant
to Subpart B of this part, of é standard design for a nuclear
power facilityr-or-a-maior-pertien-ef-saeh-a-faciiitf: A design
so approved may be referred to as a "certified standard design”.

(e) All other terms in this part have the meaning set out in
10 CFR 50.2, or Section 11 of the Atomic Energy Act, as

applicable.
Sec. 52.5 Ihtegpretations.

Except as specifically authorized by the Commission in

writing, no interpretation of the meaning of the requlations in
this part by any officer or emplovee of the Commission other than

a written interpretation by the General Counsel will be
recognized to be binding upon the Commission.

Sec. 52.8 Information collection requirements: OMB approval.

(a) The Nuclear Regulatory Commission has submitted the

information collection requirements contained in this part to the



Office of Management and Budget (OMB) for approval as required by
the Paperwork Reduction Act of 1980 (44 U.S.C. 3501, et seq.).
OMB has approved the information collection requirements
contained in this part under control number 3150(b)---.

(b) The approved information collection requirements
contained in this part appear in __ 52.15, 52.17,.52.29, 52.45,

52.47, 52.57, 52.75, 52.77, and 52.79.



SUBPART A > EARLY SITE PERMITS

Sec. 52.11 Scope of subpart.

This subpart sets out the requirements and procedures
applicable to Commission issuance of early site permits for
approval of a site or sites for one or more nuclear power
facilities separate from and—prter-te the filing of an
application for a construction permit or combined license for

such a facility.

Sec. 52.13 Relatlonshlp to Subpart F of 10 CFR Part 2 and
Appendix-Q of thlS part.

The procedures of thisVSubpart do not replace those set out
in Subpart F of 10 CFR Part 2 or Appendix QO of this Part.
Subpart F applies only when early review of site suitability
issues is sought in connection with a-fertheemineg an application

for a permit to construct certain power facilities. Appendix Q

applies only when NRC staff review of one or more site
suitability issues is sought separately from and prior to the
submittal of a construction permit. A Staff Site Report issued
under Appendix Q in no way affects the authority of the

Commission or the presiding officer in anv proceeding under
Subparts F or G of 10 CFR Part 2. ¥his sSubpart A applies when

any person who may apply for a construction permit under 10 CFR



Part 50 or for a combined license under 10 CFR Part 52 seeks an
early site permit from the Commission separately from and-prier
e an application for a construction permit or a combined license
for a facility. Qhé;-subpart-may—net-be-ased-onee-an-appiieat&en

has-been-docketead-pursuant-te-10-FR-2:6063+

Sec. 52.15 Filing of applications.

(a) Any person who may apply fof a construction permit
under 10 CFR Part 50, or for a combined license under 10 CFR Part
52, may file with the Director of Nuclear Reactor Regulation an
appiication for an early site permit. An appligation for an _
" early skte permit may be filed notwithstahdiﬁg the fact that an
application for a construction permit or a combined license has
not been filed in connection with the site or sites for which a
permit is sought.

(b) The application must comply with the filing

requirements of 10 CFR 50.30(a), (b), and (f)= as they would

apply to an application for a construction permit. The following

portions of sec. 50.4, which is referenced by 50.30(a) (1), are
applicable: paragraphs (a), (b)(1)-(3), (¢), (d), and (e).

<>



Sec. 52.17 Contents of applications.

(a) (1) The application must contain the information

required by 10 CFR 50.33(a)-(d). and the first three sentences of

50.34(a) (1), _and, to the extent approval of emergency plans is
sought under paragraph (b)(2)(ii) below, the jinformation required

by 50.33(g) and (j), and 50.34(b)(6)(v). In particular, the

application shoﬁld describe the following:

(1) the number, type, and thermal power level of the
facilities for which the site may be used;

(ii) the boundaries of the site;

¢iii) the proposed general location -of éach facility on the
site;

(iv) the anticipated maximum levels of radiological and
thermal effluents each facility will produce;

(v) the type of cooling systems, intakes, and ocutflows that
‘may be associated with each facility:

(vi) the seismic, meteorological, hydrologic, and geologic
characteristics of the proposed site (see Appendix A to 10 CFR

Part 100);

(vii) the location and description of any nearby industrial,

military, or transportation facilities and routes; and
fvi+y (viii) the existing and projected future population

profile of the area surrounding the site.



(2) A complete environmental report as required by 10 CFR

51.45 and 51.50 shall be included in the applications, provided,

however, that such environmental regoff shall focus on the
environmental effects of construction and operation of a reactor,
or reactors, which have characteristics that fall within the
postulated site parameters, and provided further that the report
need not include an assessment of the benefits (for example, need
for power) of the proposed action, but shall include an
evaluation of alternative sites to determine whether there is any
obviously superior alternative to the site proposed.

(b)(1) The application must demenstrate provide information

sufficient to show that the area surrounding the site is amenable
to emergency-planning which would~providé reasonable assurance
that adequate protective measures could be taken in the event of

a radiological emergency at the sites, given the characteristics

of the site and the probable emergency planning zones surrounding
the site; such characteristics include, but in particular cases
would not necessarily be limited to, the topography and
meteorology of the planning zones; the projected future
population profile of the planning zones; land use inside the
planning zones; the sheltering capacity and sheltering
effectiveness of buildings ‘in the plume»émergencz glaﬁning zone;
and potential routes for evacuation out of the plume emergency
planning zone. ‘

(2) The application may also either
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(i) Propose emergency planning parameters for review and
approval by the NRC and the Federal Emergency Management Agency;
the parameters may include such matters as the e#act size and
shape of the emergency planning zones, or the resources required .
for sheltering or evacuation:; conformance with these parameters
by the emergency plans submitted by an applicant for a combined
license or an operating license will be sufficient to show the
acceptability of the plans with respect to the emergency planning
requirements reflected in the parameters; or

(ii) Propose complete emergency plans for review and
approval by the NRC and the Federal Emergency Management Agency,
in accord with the applicable provisions of 10 CFR 50.47. |

Undér garagraghs.}l) and (Z)fi) of this subséctionl Fthe -

application must include a description of any contacts and

arrangements made with local, state, and federal governmental

agencies with emergency planning responsibilityies. fer-ecepineg

with-emergeneies- Under the option set forth in paragraph
(2)(ii) of this subsection, the applicant shall make good faith
efforts to obtain from the same governmental agencies,
certifications (i) that the proposed emergency plans are
practicable, (iji) that these agencies are committed to
participating in any further development of the plans, including
ny required field demonstrations, and (iii) that these agencies
are committed to executing their responsibilities under the plans
in the event of an emergency. The application must contain any
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certifications that have been obtained. If these certifications

cannot be obtained, the application must contain information,
includingra utility plan, sufficient to show that the proposed
plans nonetheless provide reasonable assurance that adequate
protective measures can and will be taken in the event of a
radiological emergency at’the site.

(c) If the applicant wishes to be able to perform, after
grant of the early site permit, the activities at the site
allowed by 10 CFR 50.10(e) (1) without first obtaining the
separate authorization required by that section, Pthe application
must propose, for inclusion in the early site permit, a plan for

redress of the site in the event that. the such activities-

permittgd—by-seer-5§r§5fa+ are performed and the site permit
expires before it is referenced in an application for a .
construction permit or a combined license issued under Subpart C
of this part. The application must demonstrate that there is
reasonable assurance that redress carried out under the plan will
achieve an se:tf-maintaining; environmentally stables; and

aesthetically acceptable site suitable for whatever non-nuclear

use may conform with local zoning laws in effect at permit

expiration.
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Sec. 52.18 Standards fbr review of applications.

Applications filed undef this subpart will be reviewed
according to the applicable standards set out in 10 CFR Part 50
and its appendices and Part 100 as they aéply to applications for
construction permits for nuclear power plants. in particular,
the Commission shall prepare an environmental impact statement‘i

during review of the application, in_accordance with the

applicable proviéions of 10 CFR Part 51, provided, however, that
the draft and final environmental impact statements prepared by

the Commission shall focus on the environmental effects of

'constructioﬁ.and operation.of a reactor, or reactors, which have
chafacteristics thét fall within the’ postulatéd site. parameters,
and érovided further that the statements need not include an ‘
aésessment of the benefits (for example, need for power) of the
proposed action, but shall include an evaluation of alternative

sites to determine whether there is any ocbviously superior
alternative to the site proposed. and-tThe Commission shall

determine, after consultation with the Federal Emergency
Management Agency, in-aeceord-with-the-appiicabie-peortions-of-16
€FR-50+47{ay{2}+7 whether the information required of the

applicant by sec. 52.17(b) (1) demenstrates shows that the area

surrounding the site is amenable td emergehcy planning which

[

would provide reasonable assurance that adequate protective

measures could be taken in the event of a radiological emergency
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at the site, whether any emergency planning parameters submitted
by the applicant under sec. 52.17(b) (2) (i) are sufficient to
determine the adeguacy of any portion of an emergency plan which
conforms to the parameter, and whether any emergency plané
submitted by the applicant under sec. 52.17(b1(2)(ii)-provide
reasonable assurance that adequate protective measures can and
will be taken in the event of a radiological emergency.

Sec. 52.19 Permit and renewal fees.

The fees charged for the review of an application for the
initial 1ssuance ‘or renewal of an early site permit are these-feor
speetai-prejeets--as—deftned-tn-ie eFR-i?B +3-and set forth in |
10 CFR 170.21, together with a schedule for their deferred
recovery. There is no application fee. A%i-fees-for-the-review
ef-an-apptication-are-deferred-as-foliowss

%a}-?if-an-appiieatien-is-fi&ed-fer-&-eenstruetien-permit-er
eembined-iicense-for-a-facitity-te-be-located-at-a-site-for-which
an-eariy-site-permit-has-been-issued;-the-permit-hotder-shati-pay
the-appiicabie-fees-for-the-permit-at-the-time-the-facitiey
appiieatienFrefereneing-the-ear}y-site-permit-is-fiiedr-—If7-at
the-end-ef-the-initiat-period-of-the-permit;-no-facitity
appiteation-referencing-the-eariy-site-permit-has-been-docketed-

the-permit-holder-shalii-pay-any-eutstanding-fees-for-the-permit=
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fb}--Ei-the-permit-is-rgnewed7-the-pernit-hoider-sha}}-pay
any-outstanding—fees-fer-the-renewak-at-ﬁhe-time-a-faeiiity
apptication-refereneing-the-eariy-site-permit-is-fited-=-Ff;-at
the-end-of-the-renevat-peried;-no-facitity-appiication
refereneing-the;permit-has-been-fé}ed7-the-permit-heider-shai}
pay-any-outstanding-fees-£for-the-renewais

fe}-—if-an-appiieatien-fer—the-issuanee-er-reneia}-ef—an
eariy-site-permit-is-dented-or-withdrawn;-any-outstanding-fees
asseociated-with-the-review-of-the-appiication-are-due-immediately

and-payebie-by-the-applticant-fer-the-permit-or-renewai-

Sec. 52.21 Hearings.

An early site permit is a partial construction ﬁermit and is
therefore subject to all procedural requirements in 10 CFR Part 2
which are applicable to construction permits, including the
‘requirements for docketing in secs. 2.101(a)(1)-(4), and the
requirements for issuance of a notice of hearing in
secs. 2.104(a), (b)(l)(iv) and (v), (b)(2) to the extent it runs
parallel to (b) (1) (iv) and (v), and (b) (3), provided that the 7
_designated sections shall not be construed to require that the
environmental report or draft or final environmental impact
statement include an assessment of the benefits of the proposed
action. "~ In the hearing, the presiding officer shall also
determine whether, taking into consideration the site criteria
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contained in 10 CFR Part 100, a reactor, or reactors, having
characteristics that fall within the parameters for the site can

be constructed and operated without undue risk to the health and
safety of the public. All hearings conducted on applications for
early site permits filed under this part are governed by the
procedures contained in Subpart G of Part 2.

—

Sec. 52.23 Referral to the ACRS.

The Commission shall refer a copy of the application to the.
Advisory Committee on Reactor Safeguards (ACRS). The ACRS shall

. report 6n those portions of' the application which concern safety.
Sec. 52.24 Issuance of early site permit.

After conducting a _hearing under sec. 52.21 of this subgart
and recgiving the report to be submitted by the Advisory
Committee on Reactor Safequards under sec. 52.23 of this subpart,
and upon determining that an application for an early site permit
meets the applicable standards and requirements of the Atomic
Energy Act and the Commission’s regqulations, and that
notifiéations, if any, to other agencieé‘or bodies have been duly:
made, the Commission shall issue an early site permit, in such
form and containing such conditions and lgmitétions, as the
Commission deems appropriate and necessary.
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Sec. 52.25 Extent of activities permitted. 7

(a) If an early site permit contains a site redress glan;
T;hé holder of an-eariy-site the permit, or the applicant for a

construction permit or combined license who references the
permit, may perform the activities at the site allowed by 10 CFR

50.10(e) (1) without first obtaining the separate authorization

required by that sect;on. provided that the final environmental
impact statement prepared for the permit has concluded that such
activities will not result in any significant adverse
environmental impact which cannot be redressed.

(b) If:the activities permitted by paragraph (é)‘of thié
section are.perfofmed at a-given any site for which an eafly site-
permit has been granted, and the permit-is-net-remewed-for-that
site-and-not site is not referenced in an application for a
construction permit or a combined license issued under Subpart C
of this Part while the permit remains wvalid, then the early site
permit shall remains in effect solely for the purpose of site
redress, and the holder of the permit must redress the site in
accordance with the terms of the site redress plan required by
sec. 52.17(c). If, before redress is complete, avuse not
envisaged in the redress plan is found for the site or parts
thereof, the-holder of the permit’ shall carry out the redress
plan to the greatest extent possible consistent with the

alternate use.
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Sec. 52.27 Duration of permit.

{a) Except as provided in subsection (b) of this section,

Aan early site permit issued under this subpart is shall’be valid
for not less than ten nor more than twenty years from the date of
issuance.

[from 52.29 in the proposed rule (PR):]

(b) (1) An early site éermit continues to be valid beyond
the date of expiration in any proceeding on a construction permit
application or a combined license application which references
the early site permit and is docketed either before the date of
i«explratlon of the early site permit, or, if a timely’ appllcatlon
for renewal of the permlt has been flled before the Commission
has determined whether to renew the permit.

[also from 52.29, with part removed:]

(2) An early site permit also continues to be valid beyond
the date of expiration in any proceeding on an operating license

application which is based on a construction permit which

references the early site permit, and in any hearing held under

sec. 52.103 of this part before operation begins under a combined
license which referenées the early site permit. and-was-decketed
etther-before-the-date-of-expiration-ef-the-eariy-site-permit-
erT-if-a-time}y-app}ieatien—fer-renewa}—ef-the-pgrmit-was-fi}ed7

befere—the-eemmission4&etermined—whether-te-renew-the-permitr
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(c) An applicant for a construction permit or combined
license may, at its own risk, reference in its application a site
for which an early site permit application has been docketed but

not granted.

" Sec. 52.29 Application for renewal.

(a) Not less than twelve nor more than thirty—éix months
prior to the end of the initial twenty-year period, or any later
renewal period, the permit holder may apply for a renewal of the
permit. An application for renewal must contain all information
necessary to brihg up to date the information and data contained .
in the '‘previous application.

(b) Any person whose ihterests may be affected by renewal
of the permit may request a hearing on the application for
renewal. The request for a hearing must comply with 10 CFR
2.7i4. If a hearing is granted, notice of the hearing will be
published in accordance with 10 CFR 2.703.

(c) An early site permit, either original or renewed, for
which a timely application for renewal has been filed, remains in
effect until the Commission has determined whether to renew the

permit. If the permit is not renewed, it continues to be valid

in certain proceedings in_accordance with the provisions of sec.
52.27(b) of this subpart. emn-an-appiication-fer-a-conatruction

permit-or-combined-ticense-referencing-the-permit-and-docketed
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o
before-thd-end-ef-the-initiat-period-of-the-permit;-or-a-itater

renewat-perieod---An-unreneved-permit-atse-continves-to-pe-vatid
in-proceedings-en-an-appiication-for-an-operating-ticense-whiech
is-pased-on-a-construction-permit-referencing-the-permit-and
deeketed-prier-te-expiratien-ef—the-permit-er-renewai%

(d) The Commission shall refer a copy of ®the application
for renewal must-be-forwarded to the Advisory Committee on
Reactor Safeguards (ACRS) 7. which-shali-review-the-appiicatien
and-report-its-£findings-and-recommendations-to-the-commissions
Fhe-AERS-need-not-reconsider-issues-on-which-it-has-made £indings
and-recommendations-in-any-eartier-review-of-the-site-which-is
the-subject-of-the-appiieationr - The ACRS shall report on those
) goftions of "the aéglication which concern safety and shall apply
the criteria set forth in sec. 52.3i of this subpart.

Sec. 52.31 Criteria for renewal.

(a) The Commission shall grant the renewal if the
Commission determines that the Site complies with the Atomic
Energy Act and the Commission’s regulations and orders applicable
and in effect at the time of the renewal, and any mere-stringent
new requirements the Commission may wish to impose after a
determination that there is a.substantial increase in overall

protection of the public health and safety or the common defense

and security to be derived from the mere-stringent new
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requirements and that the direct and indirect costs of
implementation of thoseArequirements are‘justified in view of
this increased protection.

’ (b) A denial of renewal on this basis does not bar the
permit holder or another applicant from filing a new application
for the site which proposeé changes to the site or the ﬁay in
which it is used which correct the deficiencies cited in the

denial of the renewal.
Sec. 52.33 Duration of renewal.

Each renewal of‘an early gite permit shall be for not less

~

‘than ten nor more than twenty years.

Sec. 52.35 Use of site for other purposes.

A site for which an early site permit has been issued under
this subpart may be used for purposes other than those described
in the permit, including the location of other types of energy
facilities. The permit holder shall inform the Director of
Nuclear Reactor Regulation of any significant uses for the site
which have not been approved in the early site permit.
nen-nuctear-activities-for-which-the-site-is-te-pe-useds The
information about the activities must be given to the Director in

advance of any actual construction or site modification for the
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activities. The information provided could be the basis for
imgbsing new requirements on the permit, in accordance with the
provisions 6f’sec. 52.39 of this part. If the permit holder
informs the Director that the holder no longer intends to use the

site for a nuclear power plant, the Director shall terminate the

permit. if-the-sireeter-finds—that—a-partieuiar—nen-nue}ear-use

may—havé-a-signifieant—adverse-effeet-en-the—suitabiiétf-ef-the
site-for-the-purposes-deseribed-in-the-eariy-site-permit -the
Bireeter-maydissue-an-efder-te-shew—eause-why-thg-permit-sheuid
not-be-reveked-or-medifieds

P

Sec. 52.37 . Reporting of defects and noncompliance; revocation,

suspension, modification of permits for cause:

For purposes of Part 21 and 10 CFR 50.100, an early site

permit is a construction permit.

Sec. 52.39 Finality of early site permit determinations.

(a) (1) Notwithstanding any provision in 10 CFR 50.109,
during-the-initiai-peried-in-which-a-permit-issuned-under-this
subpart while an early site permit is in effect under sec. 52.27
or 52.33 of this subpart, the Commission may not impose mere
stringent new requirements, including mere-stringent new

emergency planning requirements, on the early site permit or the
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site for which it was issued, unless the Commission determines
either that |
fi}rsignificant;new-infermatien-shows-that a modification is
necessary either to bring the permit or the site into compliance
with the Commission;s regulations and orders applicable and in
effect at the time the permit was issueds, or
tity--A-modification-is-neecessary to assure adequate
protection of the public health and safety or the common defense
and security. |
{2y--Simitariy;-notwithstanding-any-provisions-in-19-e¥R
561697 ~during-any-renewai-period-in-which-an-earty-site-permit
iSsued-under-this-subpart-is-in-effeet7-the-eemmé;sien-may-neﬁ.;
impese-mefe-str#ngént-fequéfements7-ineiﬁding—mere-stringent-'
emerggney-p}anning-reqairement37-en-the-éermit—er-the-site-fer
whieh-it—was-issued7—un}ess-the-eemmiﬁsien-determines-either-that
{iy-Significant-nevw-information-shews-that-a-medification-is
neecessary-to-bring-the-permit-or-the-site-into-compiiance-with
the-Commissiontis-regquiations-and-orders-in-effect-at-the-time-the
permit-was-reneveds-or
tiiy-A-modification-is-necessary-to-assure-adecquate
preteetien-ef-the-pub}is-hea}th-and—safety-er—the-eemmen-defense

and-seeuritys

(2) In making the findings required for issuance of a

[

construction permit, operating license, or combined license, or
fhe findings required by sec. 52.103 of this part, if the
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application for the construction pérmit, operating license, or
combined license references an early site permit, the Commission
shall treat as resolved those matters resolved in the proceeding
on_the application forvissuance or renewal of the early site
permit, unless a cbntention is admitted that a reactor does not
fit within one or more of the site parameters included in the
site permit, or a petition is filed which alleges either that the
site is not in compliance with the terms of the early site
Qermit, or that the terms and conditions of the early site permit
should be modified.

(i) A contention that a reactor does not fit within one or
more of the site parameters 1ncluded in the site germit max be
11t1gated in the same manner as other issues materlal to the
proceeding.

(ii) A petition which alleges that the site is not in
compliance with the terms of the early site permit must include,
or clearly reference, official NRC documents, documents prepared
by or for the permit holder, or evidence admissible in a
proceeding under Subpart G of Part 2, which show, prima facie,
that the acceptance criteria have not been met. The permit
holder and NRC staff may file answers to the petition within the
time specified in 10 CFR 2.730 for answers to motions by partieé
and staff. If the Commission in its judgment decides, on the
basis of the petitions and any answers thereto, that the petition
meets the requirements of this paragraph, that the issues are not
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exempt from adjudicatioﬁ under 5 U.S.C. 554 (a) (3) , that genuine
issues of material fact are raised, and that settlement or other
informal resolution of the issues<is not possible, then_ the
genuine issues of material fact raised by the petition shall be
referred to an Atomic Safety and Licensing Board for-further
proceedings in accord with Subpart G of Part 2.

(iii) A petition which alleges that the terms and
conditions of the early site permit should be modified will be
processed in accord with 10 CFR 2.206. The Director shall grant
or deny the petition before construction commences. If the
petition is granted, then an order to modify the early site
permit will be issued éursuant to 10 CFR 2.204. Construction
ﬁndér the éonstruction permit or combined license will not be
affected by the granting of the petition unless the order to
modify is made immediately effective pursuant to 10 CFR 2.204.

(iv) Prior to construction, the Commission shall find that
the terms of the early site permit have been met.

(b) An applicant for a construction permit, operating
license, or combined licensej-er-any-amendment-te-this-type-eof
tieense; who has filed an application referencing an early site
permit issued under this subpart may include in the application a
request for a variance from one or more elements of the permit.

In determining whether to grant the variance, the Commission

shall apply the same technically relevant criteria as were
applicable to the application for ghe original or renewed site
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permit. Issuance of the variance_shall be subject to litigation
during the construction permit, operating license, or combined
license proceeding in the same manner as other issues material to
those procéedings. be-guided-by-the-considerations-set-forth-in
ie-eFR-Ser927—whieh-guiée-the-eemnissien&s-determinatiens—en

appiieatiens-for-anendmenés—te-eenstruetion-permitSr
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SUBPART B - STANDARD DESIGN CERTIFICATIONS

Sec. 52.41 Scope of subpart.

This subpart sets out the requirements and procedures
applicable to Commissién issuance of rules granting standard
design certifications for nuclear power facilitiesr—ef-majer
portions-thereef; separate from the filing of an application for

a construction permit or combined license for such a facility.

Sec. 52.43 Relationship to Appendices M, N and O of this part.

(é) Appendix M toAthis part ie-eFR-Part—se'governs the
issuance of licenses to manufacture nuclear power reactors to be
installed and operated at sites not identified in the
manufacturing license application. Appendix N governs licenses
.to construct and operate nuclear power reactors of duplicate
design at multiple sites. These appendices may be used
independently of the provisions in this subpart unless the
applicant also wishes to use a certified standard design approved
under this subpart.

(b) Appendix’0O governs the staff review and approval of
preliminary and final standard designs. Fhese-designs-may-be

chatienged-in-individuai-ticensing-proceedings: A staff approval

under Appendix O in no way affects the authority of the
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Commission or the presiding officer in any proceeding under
Subpart G of 10 CFR Part 2. PThis-subpart Subpart B of Part 52

governs Commission approval, or certification, of standard
designs by rulemakingy-as-set-ferth-in-paragraph-7-ef-appendin-9.
{c) A final design approval under Appendix O is a
prerequisite for certification of a standard design under this
subpart. An application for a final design appro§al must state
whether the applicant intends to seek certification of the
design. If the applicant does so intend, the application for the
final design approval must, in addition to containing the )
information required by Appendix O, comply with the app;idable
requirements of i?-eFR-ehapter—ir Part 52, Subpart B,

particularly secs. 52.45 and 52.47.

Sec. 52.45 Filing of applications.

(a) (1) Any person may seek a standard design certification
for an essentially complete nuclear power faeitity;-er-a-majew
portien-ef-such-a-faeitity:r plant design which is an
evolutionary change from light water reactor designs of plants
which have been licensed and in commercial operation beforé the.

effective date of this rule.

.

2 An erson may also seek a standard design

certification for a nuclear power plant design which differs
significantly from the light water reactor designs described in
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paragraph (a) (1) of this section or utilizes simplified,
inherent, passive, or other innovative means to accomplish its

safety functions.
(b) An application for certification may be filed

notwithstanding the fact that an application for a construction
permit or combined license for such-a facility has not been
fileds Appiications-for-ecertification-eof-iess-than-a-compiete
faei}ity—must-meet-the-eriteria-set-ferth—in-paragraph-fd}-efV
this-seetions

t2¥(c) (1) Because a final design approval under Appendix O
of 18-€FR-Part-50 this part is a prerequisite for certification
of a standard design, a person.whieh who seeks such. a
certificatibn'and does not-hold, or has not' applied for, a finai
design approvél, shall file with the Director of Nuclear Reactor.
Regulation an application for eertification 3 final design
approval and certification.

(2) Any person who seeks certificaﬁion but already holds,
or has applied for, a final design approval, also shall file with
the Director of Nuclear Reactor Regulation an application for
certification, because the NRC staff may require that the
information before the staff in connection with the review for
the final design approval be supplemented for the review for
certification.

¢8¥(d) The applicant shai* must comply with the filing

requirements of 10 CFR 50.30(a)(1)=-(4), and (6) and 50.30(b) as
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they would apply to an application for a nuclear power plant

construction permit. The following portions of sec. 50.4, which

is_referenced by sec. 50.30(a) (1), are applicable to the extent

technically relevant: paragqraphs (a); (b), except for paragraph
(6): (c): and (e).

[52.47 has undergone considerable redrafting. It
incorporates much that was in 52.45 in the PR, and material that
was in 52.47 in the PR appears below in a different order. The
section as a whole now proceeds from requirements all
applications must meet ﬁo requirements only certain applications
must meet. In the text below, we t}y‘to indicate where material

appeared in the PR.]
Sec. 52.47 Contents of applications.

(a) The reguirements of this subsection apply to all
applications for design certification. Fhe

(1) An application for design certification must contain:

(i) +€The technical information which is required of
applicants for construction permits or operating licenses by
10 CFR Part 20, Part 50 and its appendices, and Parts 73 and 100,
and which is technically relevant to the design and not
site-specific; er-irfe}evant-te—the—design-for-whieh-the

appticant-is-seeking-certificationr--In-particultar;-the
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appiiecation-must-denonstrate-compiiance-with-any-appiicabie
pertiens-ef-the-?hree-ni}e-is}and—requirments-set-ferth-in-ie-eFR
50+34{£fy-~--Fhe-staff-shati-advise-the-prospective-appiicant-for
eertifieatien-en-whether-the-infermatieﬁ-required-by-the-}isted
pertiens-of-16-€FR-€hapter-I-is-apprepriate-to-the-staffis
eonsideration-of-the-appiication;-and-on-wvhether-any-addéitional
technieai-information-on-the-design-is-regquired- [A truncated
version of‘this laét senience appears as the last paragraph of
this subsection. The reference to 50.34(f) reappears as the next
item on the list.]

t)--Fhe-appiication-nust-atse-inciude

L{ii) "Demogstratién of compliance with any technically
reléﬁant portions of #he Tﬁree Mile Island regﬁirements set forfh
in 10 CFR 50.34(f):

(2iii) The site parameters postulated for the design, and
an analysis and evaluation of the design in terms of such
parameters;

(2iv) Proposed technical resolutions of the those
Unresolved Safety Issues and medium- and high-priority Generic

Safety Issues apptieabie which are identified in the version of

NUREG-0933 current on the date the design receives a final desian

approval and which are technically relevant to the design;

(3v) A design-specific probabilistic risk assessment and-a
reatistic-assessment-of-the-degree-to-which-the-design-conforms

to-the-E€onmissionis-Safety-Goats-for-piant-operations; and
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(4vi) Proposed tests, anatyses; inspections, analyses and
acceptance criteria which are necessary and sufficient to provide
reasonable assurance that, if the tests, insgections and analyses
are performed and the acceptance criteria met, a plant which

references the design is built and will operated within-the

speeifieatiens;ef in accordance with the design certification.
tdy—-An-appiication-for-a-design-certification-nust-meet-the
follevwing-eriterias .

(2vii) The appiieatien-must-eontain interface requirements
to be met by those portions of the plant for which the
application does not seek certification. These rqu}rements must
" be sufficiently detailed .to allow- completion of the final safety
analysis and design-specific probabilistic risk assessment
required bf paragraph (1) (bv) of this subsections;

(2viii) Phe-appticatien-must-demenstrate Justification that
compliance with these interface requirements of paragraph vii is
verifiable through inspection, testing (either in the plant or

elsewhere), previeus-experience; or analysis. The method to be

used for verification of interface requirements must be included
as part of the proposed tests, inspections, analyses, and
acceptance criteria required by paragraph (1) (vi) of this

subsection; and €empiiance-with-interface-requirementa-dealing
with-reiiabitity-of-components-nust-be-verifiabie-through

previeus-experience-or-testings
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(3ix) The~-appiication-muskt-alse-eentain-a A representative

conceptual design for those portions of the plant’for which the
application does not seek certificationLr--The-representa%ive
design-must-iliustrate-how-the-interface-requirenents-can-be-met;

se-as to aid the staff in its review of the final safety analysis

and probabilistic risk assessment required by paragraph (1) (bv)

of this subsection, and to permit assessment of the adequacy of
the interface requirements called for by paragraph (1) (vii) of

this subsection.

(2) [This was the 1lst parag. of 52.47 in the PR.] The

application must contain a level of design information equivalent

to tbat required for a final design‘approYal under Appendix O to
10 CFR Part 50. The information submitted forba desigﬁ |
certification must include performance requirements and design
speeifieations information sufficiently detailed to permit the

preparation of preeurement-specifieatiens-and acceptance and

inspection requirements by the NRC, and procurement and

construction specifications by an applicant for a construction

permit or a combined license. The information must a%se be
sufficient to enable the staff Commission ultimately to judge the
applicant’s proposed means of assuring that construction conforms

=y

to the design and to reach am final conclusion- on the results of
all research and development and all mateers safety questions
associated with the design which-must-be-decided before the

certification ean-be is granted. ZIn-partieutar;
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(3) [This was part of the first paragraph of 52.47(a) in
the PR.] The staff shall advise the applicant on whether any

additienat technical information en-the-design beyond that

required by this section must be submitted is-reeuired.

(b) The paragraphs of this subsection apply, according to
their provisions, to particular applications:

'(1) The application for certification of a nuclear power
plant design which is an evolutionary change from light water
reactor designs of plants which have been licensed and in
commercial operation before the effective date of this rule must.
provide the complete scope of the design excegﬁ for site-specific

elements sucg as _the service water intake structure and the

Fad

.

ultimate heat sink.
[Much of paragraph (2) and its subparagraphs comes from

52.45(c) in the PR.]

(2) (i) Certification of a standard design which differs
significantly from the light water reactor designs described in
paragraph (b) (1) of this section or utilizes simplified,
inherent, passive, or other innovative means to accomplish its

safety functions will be granted only if
(#A)(1*) The performance of each safety feature of the

design has been demonstrated through either analysis, appropriate-

test programs, previeus experience, or a combination thereof; er

futt-secate-testings
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(£+2*) Interdependent effects among the safety features of
the piant design have been found acceptable by analysis,
appropriate testing orograms, er previeus experiénce;_or a
combination thereof:; and

(¥323*) Sufficient data exist on the-perfermance-eof the
safety features of the design piant to assess the analytical
tools used for safety analyses over a fu:* sufficient range of

normal operating conditions, transient conditions, and specified

accident eenditiens sequences, including equilibrium core
conditions; and and-the-respense-of-the-safety-features-over-the

iifetime-of-the-piants

(#v4*) The scope of the design is complete except for'
-site-specific elements such‘as the sefviée water intake structure
and the ultimate heat sink: or

(B) There has been acceptable testing of an appropriately
sited, full-size, prototype of the design over a sufficient range
of normal operating conditions, transient conditions, and
specified accident sequences, including equilibrium core
conditions. If the criterion in paragraph (i) (A)(4*) of this
subsection is not met, the testing of the prototype must
demonstrate that the non-certified portion of the plant cannot
significantly affect the safe operation of the plant.

(ii) Tﬁe application for final design approval of a
standard design of the tzpe‘described in this subsection must
propose the specific testing necessary to support certification



35

of the design, whether the testing be prototype testing or the
testing required in the alternative by paragraphs (i)(A)(l*)

through (i) (A) (4*) of this subsection. [The next sentence was
.52.45(¢c) (2) in the PR.] The Appendix O final design approval of

such a design must identify the specific testing required for
certification of the design.

(e3) An application seeking certification of a modular
design must describe the various options for the configuration of
the plant and site, including variations in, or sharing of,
common systems, interface requirements, and system interactions.

The final safety analysis and the probabilistic risk assessment

should;-when-necessary; also't&kefinte'accountjgg; differences
.émong'thé various optiéns, and—the-an&iysis-sheuid-sét-ferth
including any restrictiéns which will be necessary during the
construction and startup of a given module to ensure the safe

operation of any module already en-:ine operating.

Sec. 52.49 Fees for deaign-certificatien-and-certification
renmewat reviews of applications.

The fees charged for the review of an application for the
initia} issuance or renewal of a standard design certification
are set out in 10 CFR Part 170.21, together with a schedule for

their phased deferred recovery. as-the-eertified-standard-design
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is-referenced- There is no application fee. Ali-fees-for-review
oef-an-appticatien-shati-pe-deferred-as-fotiowss
fa}--Eaeh-time—an—app}ieaﬁien-is-fiied-fer-a-eenstruetien
permit-or-combined-ticense-for-a-facitity-referencing-the~design
for-which~a-standard-design-certification-has-been-issued -the
he}dgr—of-the-design-eertifieatien-shaii-pay-the-speeified
pertien-ef-the-app}ieabie-fees-farQEhe-apprevai-at-the-time-the
faeiiity-appiieationfrefereneing-the-eertified-standard-design—is
£ited-~-Ifr-at-the-end-of-the-inttiat-period-of-the
ecertification;-ne-faeitity-application~-referencing-the-certified
standard-design-has-been-£fited;-the-hotder-of-the-design
"egrtifﬁeatien-sha}}-pay-any-eutsgaﬁdingdfees-fer—the
. eertifieatiens | ' | |
{by-—-Ff-the-standard-design-certification-is-reneved;-the
he}derfef-the-design-eertifieatien-shaii-p&y-the-speeified
portion-ef-any-eutstanding-fees-for-the-renewvat-each-time-a
faeitity-appiication-refereneing-the-certified-standard-deaign-is
fiiedr--ifr-at-the-end-of-the-renewai-ﬁeried7-ne-faeiiity
appiicatien-referepeing-the-eertified-standard-design—has-been
fited;-the-hotder-of-the-design-certification-shati-pay-any
ocutstanding-fees-for-the-renewal-
féf--if-an-app}ieatien-for-the-issaanee-er—renewaEfef-a
eertified-standard-design—is-denie&-er-withdrawnr—any-fees

associated-with-the-review-of-the-appiication-shati-be



37

immediate}y-due—and;payabie-by-the-app}ieant-fer-the-design

eereification-~or-renewai-

Sec. 52.51 Administrative review of applications.

A standard design certification is a rule that will be
issued in accordance with the provisions of Subpart H of 10 CFR
Part 2, as supplemented by the provisions of this section. The
Commission shall initiate the rulemaking after an application has
been filed under sec. 52.45¢fa)} and shall specify in-detai: the
procedures to be used for the rulemaking. The rulemaking
prcceaures must provide for notice.and comment and an opportunity
for an informal hearing before an Atomic Safety and Licensiné
Board. The procedures for the informal hearing must include the
opportunity for written presentations made under oath or
affirmation and for oral presentations and questioning if the
Board finds them either necessary for the creation of an adequate
record or the most expeditious way to resolve controversies.
Ordinarily, the questioning in the informal hearing will be done
by members of the Board, using either the Board’s questions or
questions submitted to the Board by the parties. The Board may
also request authority from the Commission to use additional

procedures, such as diseevery direct and cross examination by the

parties, or may request that the Commission convene a formal

adjudiecation hearing under Subpart G of 10 CFR Part 2 on diserete
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issues-invetving specific and substantial disputes of fact,
necessary for the‘Commiésion's decision,'that cannot be resolved
with sufficient accuracy except in a formal adsudieatien hearing.
The staff will be a party in the hearing. Notwithstanding
anything in 10 CFR 2.790 to the contrary, Bduring the rulemaking,
the treatment of proprietary information will be governed by the
same criteria which govern the treatment of proprietary
information submitted in connection with applications for
construction permits and operating licenses under 10 CFR Part 50,
provided that the design certification shall be published in

Chapter I of this Title. $9-€PFR-2:-796-and-applicable-Commission
ease-taw. The decision in-such a hearing will.be based only on

information on which all parties have had an opéortunity to

comment either in response to the notice of proposed rulemaking
or in the informal hearing.

Sec. 52.53 Referral to the ACRS.

The Commission shall ferward refer a copy of the application
to the Advisory Committee on Reactor Safeguards (ACRS). The ACRS

shall review report on those portions of the application which

concern safety. and-repert-its-findings-and-recemmendations-te
the-eemmissienr--The-AeRS-need-net-reéonsider-issues-en—whieh—it
has-made-findings-and-recommendations-in-any-eartier~review-of

the-design-which-is-the-subject-of-the-appiications
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Sec. 52.54 Issuancevof standard design certification.

After conducting a rulemaking proceeding under sec. 52.51 of
this part on an application for a standard design certification
and receiving the report to be submitted by the Advisory
Committee on Reactor Safequards under sec. 52.53 of this part,
and upon determining that fhe’agglication meets the applicable
standards and requirements of the Atomic ﬁnergx Act and the
Commission’s requlations, the Commission shall issue a standard
design certification in the form of a rule for the design which
is the subiect of the application. .

Sec. 52.55 Duration of certification.

(a) Except as provided in paragraph (b) of this section, &

a standard design certification issued pursuant to this subpart

is valid for ten years from the date of issuance.

(b) A standard design certification continues to be valid
beyond the date of expiration in any proceeding on an application
for a combined license or operating license which referencés the
standard design certification and is docketed either before the
date of expiration of the certification, or, if a timely
application for renewal of the certification has been filed,

before the Commission has determined whether to renew the
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certification. A design certification also continues to be valid
beyond the date of e;piration in any hearing held under sec.
52.103 of this part before operation begins under a combined
license which references the design certification.

(c) An applicant for a construction permit or combined
license may, at its own risk, reference in its application a
design for which a design certification application has been

-

docketed but not granted.

Sec. 52.57 Application for renewal.

(a) '.Not less than twelve nor more than thirty-six months
:prior fo expiratioﬁ of the inftial ten~yéar period; or anxilate}
renewal period, the-heider-eof-the-design-certifiention any person
may apply for renewal of the certification. An application for
renewal must contain all information necessary to bring up to
date the information and data contained in the previous applica-

tion. %he Notice and comment procedures te shall be used for a

rulemaking proceeding on the application for renewal-must-be
these-required-by-seer-52-5k-for-rutemakings-on-appiications-for
inteital-cereifiention~of-a-design. The éommissionl in its
discretion, may require the use of adgitional procedures in
individual rénewal procéedings.

(b) A design certification, either original or renewed, for

which an timely application for renewal has been timety filed
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remains in effect until the Commission has determined whether to
renew the certification. If the certification is not renewed, it

continues to be valid in certain proceedings, in accordance with

the provisions of sec. 52.55 of this subpart. en-an-appiieatien

for-a-construcktion-permit;-combined-ticense;-or-operating-ticense
refereneing—the-eertified-design-and-deeketed—prioé-ﬁe-expiration
of-the-certification-er-renewvats

(c) The Commission shall ferward refer a copy of the
application for renewal to the Advisory Committee on Reactor
Safeguards (ACRS). Fhe-A€RS-shali-review-the-appiication-and
repert-its—findings-and-reeemmendatiens-te-the-eommissienr—-ﬁhe
-AERS-peed-neg—reeensider-issues-en-ﬁhieh—i&—has—made-findingsfand._
reeemmendations-in-any-eari#er-reviewfef-the-design-whieh-is—the
subject-ef-the-appiieationr The ACRS shall report on those
portions of the application which concern safety and shall apply
the criteria set forth in sec. 52.59 of this subpart.

Sec. 52.59 (Criteria for renewal.

(a) The Commission sh;ll issue a rule granting the renewal
if the design, either as originally certified or as modified
during the rulemaking on the renewal, complies with the Atomic
Energy Act and the Commission’s regulations and-erders applicable
and in effeéct at the time of the renewal and-technicatiy-retevant

te-the-design, and any other reguirements nore-stringent-safety
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reequirements the Commigsion may wish to impose after a
determination that there is a substantial increa;e in overall
protection of the public health and safety or the common defense
and security to be derived from the mere-stringent new
requirements and that the direct and indirect costs of
implementation of those requirements are justified in view of
this increased protection.

(b) Denial of renewal does not bar the heider-eof-the-design
certification applicant, or another applicant, from filing a new
application for certification of the design, which proposes
design changes which correct the deficiencies cited in the denial

of the renewal.
Sec. 52.61 Duration of renewal.

Each renewal of certification for a standard désignvwill be

for not less than five nor more than ten years.

Sec. 52.63 Finality of standard design certifications.

(a) (1) Notwithstanding any provision in 10 CFR 50.109,
during-the-initia}-period-in-whieh;a-design—eertifieatien-issued
under-this-subparet while a standard design certification is‘in
effect under sec. 52.55 or 52.61 of this subpart, the Commission
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may not impose mere-stringent-ﬁafety new requirements on the
certification, whether on its own motion, 6r in response to a
petition from any person, unless the Commission determines in a
notice and comment rulémaking either that signifiecant-new
information-shews-that a modification is necessary either to
- bring the certification or the referencing plants into compliance
with the Commission’s regulations anmé-erdews applicable and in
effect at the time the cértification was issued, or that-a
medification-is-necessary to assure adequate protection of the
public health and safety or the common defense and security.

{2y¥--Simitariy--netwithstanding-any-previsien-in-10-€FR
59r&eér-duringbany-renewai-peried-in-whieh-afdesiqn-eertifieation
issgéd-unﬁer-this—Sabéart-is;in-effeetr-thé-eeﬁmissien-may-net _h
impese-mere-stringent—safety-rgquifements-on-the-eertifieatien
un}ess-the-eemmissien-determines-inéa-ru}emaking-either-that
significant-nev-information-shews-that-a-medification-is
necessary-te~-bring-the-certification-or-the-referencing-piants
into-compliance-with-the-commissiontis-requiations-and-orders-in
effect-at-the-time-the-certification-wvas-reneved;~or-that-a
nedification-is-necessary-to-assure-adequate-protection-cf-the
- pubiie-heatth-and-safety-or-the-common-defense-and-seeuritys

(32) Any modification the NRC imposes on a design
certification rule under paragraphs (a) (1) and-tay{2¥y of_this
section will be applied to all plants referencing the certified

design, except those to which the modification has been rendered
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technically irrelevant by action taken under paragraph (3) or (4)
of this subsection, or subsection (b) of this section. enty-in

aeeerdanee—with-the-reqairementé—ef-ie-eFR;serie9.

fb}--?he-hoider-ef-a-stanéard-design-eertifieatien—iqsued
under-this-Subpart-may-£fiite-a-regquest-for-an-anendment-te-the
'design-eertifieatien-by-way-ef-netiee-and-eemment-ru}emaking?
Fhe-Commission-shatl-grant-the-amendment-request-if-it-determines
that-the-amendmenﬁ-wi}}-eemply-with—the-Atemie-&nergy-&et-and-the
Conmissionis-regquiationsr--Fhe-amendment-witi-be-appiied-to-at:
piants-referencing-the-design-enty-if-the-amendment-is-necessary
fer-adequate-preteetion-ef-the-p&%&ie—heaith-and-safety-or-the
éommen-defense-and-seeurity---Any-other-amendment-witi-appiy-enty
7te-piants-referehcingdthe—design-after—the-amendmentjis-granted7

(3) While a design certification is in effect under sec.
52.55 or sec. 52.61 of this subpart, unless special circumstances
as defined in 10 CFR 50.12(a) are present, the Commission will
not impose new requirements by plant-specific order on any part
of the design of a specific plant referencing the design
certification if that part was approved in the design
certification. |

(4) Except as provided in 10 CFR 2.758, in making the
findings required for issuance of a combined license or operating

license, or for any hearing under sec. 52.103 of this part, the

Commission shall treat as resolved thbse matters resolved in
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[ ]
connection with the issuance or renewal of a design

certification.

(eb)(1) An applicant for an operating license, or combined
license, or é licensee whose license references a eertified
standard design certification issued under this subpart, may
request an exemption from one or more elements of the design
certification. The Commission sha*® may grant such a request
only if it determines that the exemption will comply with the
Atemie-Energy-Actr~the-Commisstenis-regutations;-and-the
requirements of 10 CFR 50.12(a). In addition to the factors

listed in sec. 50.12(a), the Commission shall consider whether
| the special circumstances which sec. 50.12(a)(2) requires to be
present outweigh any decrease in safety that ﬁaz result from the
reduction in standardization causeé by the exemption. The '
granting of an exemption on request of an applicant shall be
subject to litigation in the same manner as other issues in the
operating license or combined license hearing. Exemptieons-appiy

enty-teo-the-iicense-for-which-the-exemption-was-requesteds:

(82) The licensee of a plant built according to a
standardized design may make a change to the standardized portion
of the plant, without prior Commission approval, only if the
change does not involve changes to the desién as descfibed in the.
rule certifying the design, or in the certifying rule together

with any exemption which may have been granted the licensee under

seer--52+63ftey paragraph (1) of this subsection.
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SUBPART C - COMBINED LICENSES

Sec. 52.71 Scope of subpart.

This subpart sets out the requirements and procedures -
applicable to Commission issuance of combined eenstruection
permits-and-conditienat-eperating licenses {iecempined-iicensesty

for nuclear power facilities.

Sec. 52.73 Relationship to Subparts A and B.

An application for-a combined license under this suhpart
may, but need not, refefenqe‘a standard design certification
issued under Subpart B of this part or an early site permit

issued under Subpart A of this part, or both.

Sec. 52.75 Filing of applications.

Any person except one excluded by 10 CFR 50.38 may.file an
application for a combined license for a nuclear power facility
with the Director of Nuclear Reactor Regulation. The applicant
shall comply with the filing requirements of 10 CFR 50.4 and
50.30(a) and.(b)l except for paragraph (b)(6), as they would
apply to an application for a nuclear power plant conStruction

permit. The fees associated with the filing and review of the
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application are set out in 10 CFR Part 170. [The rest of this

section now appears in 52.79(a).]

Sec. 52.77 Cohtents of applications; general information.

The applidation shall contain all of the information
required by 10 CFR 50.33, as that section would apply to an
applicant for a construction permit or an operating license, and

10 CFR 50.33a, as these that sections would apply to an applicant

for a nuclear power plant construction permit. In particular,
the applicant shall comply with the requirement of sec. 50.33a(b)

regarding the submission of antitrust information.

Sec. 52.79 Contents of applications; technical information.

(ea) (1) In general, ¥if the application references an early
site permit, the application must-demenstrate-the-suitability-of

the-site-for-the-design-and-must-diseuss need not contain such

information or analyses as have been submitted to the Commission
in connection with the early site permit, but shall contain, in
addition to the information and analyses otherwise required,
information sufficient to demonstrate that the design of the
facility falls within the parameters specified in the early site

permit, and to resolve any other significant environmental issue

[£Y
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not considered in any ﬁrevious proceeding on the site or the
design.

(2) [The next two sentences ére from 52.75 of the proposed
rule:] If the application doés not reference an early site
permit, ¥the applicant shall com with the requirements of
CFR 50.30(f) by includeing with the application an environmental
report prepared in accordance with the provisions of Subpart A ofi

10 CFR Part 51. with-the-appiieatien-if*it-dees-not—referenee-an
eariy-site-permitr‘.

{3) TIf the application does not reference an early site
permit which contains a site redress plan as described in sec.
52.17(c) of this.gart, and if the applicant wishes to be ablegﬁo.
gerfdrm the activities at the site glLowed by 10 CFR 50.10(e) (1),

then the application shall contain the information required by

sec. 52.17(c) of this part. en-redress-of-the~site-in-the-event
that-the-aetivities—permitted-by-segr-sarSifaf-ef-this-subpart
are-performed-

(ab) The application must contain the technically relevanf

information required of applicants for an operating license final

safety-anatysis-report-required by 10 CFR 50.34¢k¥>. The final
safety analysis report and other required information may
incorporate by reference the final safety analysis report for a
certified standard design. 7-but-ﬁust-be-supp}emented-te
ineiuder-as-apprepriate;:the-infermatien-reqaired-ef-appiieants

for-operating-iticenses-pby-10-€FR-Pare-50+ In particular, an
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application referencing a certified design must describe those
portions of the design which are site-specific, such as the
éervice water intake structure er and the ultimate heat sink. An
application referencing a certified design must also demonstrate
compliance with the interface requirements established for the
design under sec. 52.47(da) (1) of this part.  If the application
does not reference a certified design, the application must
comply with the requirements of sec. 52.47(a) (2) of this part for
level of design information, and shall contain the technical

information required by secs. 52.47(a)(1) (i), (ii), (iv), and

(v), and (3}, Sefé#fb}faf—and-f3}7 and, if the design is modular,

52.47(eb) (3). The-app}ieatien;must-a}sejineiudg-prepesed
teehnieai-épeeificatiens—prepared-in-aece:d&nee—with—the
- requirements-of-16-EFR-Part-50-

(bc) The application for a combined license must include the
proposed inspeetions; tests, inspections, and analyses which the

licensee shall perform and the acceptance criteria therefor which

are necessary and sufficient to w:t} provide reasonable assurance

that, if the tests, inspections and analyses are performed and
the acceptance criteria met, the facility has been constructed

and will operate in conformity with the combined license.
appiieationy-the-provisiens-ef-the-Atomie-Energy-aet;-and-the
€ommissionis-regqulations: Where the application references a
certified standard design, the test, inspections, analyses and
acceptance criteria contained in the certified design shall apply
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to those portions of the facility design whiéh are covered by the
design certification.

(d) The application must contain emergency plans which .
provide reasonable assurance that adequate protective measures
can and will be téken in the event of a radiological emergency at
the site.

(1) If the application references an early site permit, the
application may incorporate by reference_ emergency plans approved
in connection with the issuance of the permit.

(2) If the application does not reference an early site
permit, or if no emergency plans were approved in connection with

“the issuance of the permit, {%y--Fthe applicant shall make good

faith efforts to obtain certifications by from the respensibie
local and State governmental agencies with emergency planning
responsibilities thats (i) that Pthe proposed emergency plans are

practicable+, (ii) that Pthese agencies are committed to

‘participating in any further development of the plans, including

any required field demonstrations+, and (iii) that ®Pthese
agencies are committed to executing their responsibilities under
the plans in the event of an emergency. <2y The application
must contain any certifications that have been obtained. If
these certifications cannot be obtained, the application must
contain information, including a utility plan, sufficient td show
demenstrate that the proposed plans nonetheless provide

reasonable assurance that adequate protective measures can



51

~and will be taken in the event of a radiological emergency at the
site.

(3) If the application references an early site permit
which contains emergency planning parameters, the parameters
shall apply.

Sec. 52.81 Standards for review of applications.

Applications filed under this subpart will be reviewed
according to;-as-apprepriate; the pertinént standards set out in
10 CFR Part 50 and its appendices and Part 100 as they apply to
applica#ion; for censtruction permits and ,operating licenses for
" nuclear power plaﬁtsl and as those standards are technicalli
relevant to the design proposed for the facility..

Sec. 52.83 Applicability of Part 50 Provisions.

Unléss othérwise specifically provided in this subpart, all
provisions of 10 CFR Part 50 and its appendices applicable to
holders of construction permits for nuclear power reactors also
apply to holders of combined licenses issued under this subpart.
Similarly, all provisions of 10 CFR Part 50 and its appendices
applicable to holders of operating licenses also apply to holders

of combined licenses issued under this subﬁért,'once the

commission has made the findings required under sec. 52.103 of
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this subpart, whe-have-to-received-written-autherization-£for 2

fuii-pevwer-eperation-under-see--52-363 provided that, as apﬁlied

to a combined license, 10 CFR 50.51 shall require that the
initial duration of the license shall not exceed 40 years from
the date on which the Commission makes the findings required
under sec. 52.103 of this subpart. However, any limitations

contained in Part 50 regarding applicability of the provisions to

certain classes of facilities continue to apply.

Sec. 52.85 Administrative review of applications.

A proceeding.on a combined license is subject to all
applicable precedural requirements contained in 10 CFRiParﬁ 2,
including the requirments for docketing (sec. 2.101) and issuance
of a notice of hearing (sec. 2.104). All hearings on combined

licenses are governed by the procedures contained in Part 2,

Subpart G.

Sec. 52.87 Referral to the ACRS.

The Commission shall ferward refer a copy of the application
to the Advisory Committee on Reactor Safegquards (ACRS). The

ACRS shall review report on those portions of the application

which concern safety and shall apply the criteria set forth in
sec. 52.81 of this subpart, in accordance with the finality
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provisions of this part. anéd-repert-its-findings-and

reeemmendatiens-te-the-eemmissienr--The-heﬁs-need-net-reeensider
issaes-en-whieh-it-has-made-findings-&nd-reeemmendatiens—in-any
eariier-weview-of-the-site-or-the-design-which-is-the-subject-of

the-appltications

Sec. 52.89 Environmental review.

. If the application references an early site permit or a

certified standard design, thé environmental review must focus on

whether the design of the facility falls within the parameters
specified in the early site permit ghe-auiﬁabi}ity-ef-the-site

0

' fer-the-design and any other significant environmental issue not

considered in any previous proceeding on the site or the design.
?he-resu}ts—of-this-iimited-review-must—be-presented-at-the
hearing-en-the-appiication---However;-the-Cemmission-may-net
medify-any-finat-determination-on-an-issue-that-has-been
considered-and-decided-in-any-eariier-preceeding-on-the
referenced-site-or-designy-execept-as-provided-in-seersees-52+39
and-52-63-regarding-finaltity-ef-eariy-site-permit-determinations
and-fina}ity-ef—standaré-desiqn-certifieatiens7-respeetivq}yr If
the application does not reference an early site permit or a

certified standard design, a%i-~ef the environmental review

procedures set out in 10 CFR Part 51 shall be followed, including
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the issuance of a final environmental impact statement, but

excluding the issuance of a supplement under sec. 51.95(a).'

Sec. 52.91 Authorization to conduct site activities.

(a){1) If the application references an early site permit

which contains a site redress plan as described in sec. 52.17(0)
of this part, the applicant is authorized by sec. 52.25 of this

part to may perform the site preparation activities autherized-in

see--52-25 described in 10 CFR 50.10(e)(1). after-the
apptication-for-a-conbined-iicense-has-peen-docketed-

(2) If the. application does not reference-an early sité'
permit which contains such a redress plan, the applicant may not
perform the site preparation activities allowed by sec.
50.10(e) (1) without first submitting a site redress plan in
accord with sec. 52.79(a)(3) of this subpart and obtaining the
separéte authorization required by sec. 50.10(e) (1). Such
authorization shall be granted only after the presiding officer
in the proceeding on the application has made the findings and
determination required by sec. 50.10(e) (2) and has determined

that the site redress plan meets the criteria in sec. 52.17(c) of
this part. 6©therwise;-the-appiicant-shaii-request-authorization

te—cenduet—site-preparation-aetiviéies—pursuant-te-}e-eFR

50-10fer{tiy-and-¢2¥~-
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(3) In-either-case;-aAuthorization to condﬁct the
activities described in 10 CFRfSO.IO(e)(3)(i) may be granted only
after the presiding officer in the combined license proceeding
makes the additional finding required by 10 CFR 50.10(e) (3) (ii).

(b) If, after an applicant for a combined license has
performed the activities permitted by paragraph subsectién (a) of
this section, the application for the license is withdrawn or
denied, and the early site permit referenced by the application
expires, er-the-holder-eof-the-ecariy-site-permit-se-requests; then
the applicant shall redress the site in accord with the terms of
the site redress plan. reguired-pby-seer-52-3:F¢tk¥ys If, before
redress is complete, a usé not 9nviéaged in the redress plan is
found for'the.site or ﬁérts thereof, the applicént,shall carr& .
out the redress plan to the greatest extent possible consistent

with the alternate use.

Sec. 52.93 Exemptions and variances.

(a) Applicants for a combined license under this subpart,
or any amendment to a combined license, may include in the -
application a request, under 10 CFR 50.12, for an exemption from
one or more of the Commission’s regulations, including any part
of a design certification rule. The Commission shall grant such

a request if it determines that the exemption will comply with
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the-Atemie-Energy-Act-the-Commissionis-regutationss-and the
requirements of 10 CFR 50.12(a).. |

(b) An épplicant for a combined license, or any amendment
to a combined license, who has filed an application referencing
an early site permit issued under this subpart may include in the
application a request for a variance from one or more elements of

the permit. In determining whether to grant the variance, the

Commission shall apply the same technically relevant criteria as
were applicable to the application for the original or renewed
site permit. Issuance of the variance shall be subject to
litigation during the combined license proceeding in the same

. manner as other issues material Eo that proceeding. witi-be.
guid;d-by-the-eensideratiénéQSet-forth—in-ie-efh-ser927-whieﬁ
guide—the-eemmissien*s-determinations-en—appiéeatéons-for

amendments-te-construction-permitss
Sec. 52.97 Issuance of combined licenses.

(a) The Commission may shall issue a cpmbined license for a
nuclear power facility upon finding that the applicable
requirements of secs. 50.40, 50.42, 50.43, 50.47, and 50.50 have
been met, and that there is reasonable assurance that the
facility will be constructed and operated in conformity with the
license, the provisions of the Atomic Energy Act, and the

Commission’s regulations.
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(b) The Commission shall identify in the license the
iﬁspeetionS7 tests, insgectionsl and analyses that the licensee
shall perform and the acceptance criteria therefor which are
necessary and sufficient to provide reasonable assurance that, if

the tests, inspections, and analyses are performed and the
acceptance criteria met, the facility has been constructed and

will be operated in conformity with the license, the provisions

of the Atomic Energy Act, and the Commission’s regulations.

Sec. 52.99 Inspection during construction.

-~

After issuance of a combined license, the €emmissien NRC

staff shall assure threugh that thé reggired inspections, tésts,-
and analyses are gerformed and that'eenstrueti;n-ef-the-faeiiity'
is-completed-in-confermity-with~-the-combined-iicense;-the |
provisiens-ef-the-Atemie-Energy-ictr-and-the-Commissionts
regqutationss the prescribed acceptance criteria are met. Fhe
Commissien~shati-appiy-to-hotders-of-combined-ticenses-the-same
inspection-progran-apptied-to-hotders-of-nueciear-power-piant
eonstruction-permitsr Holders of combined licenses shall comply

with the provisions of secs. 50.70 and 50.71. At appropriate

intervals during construction, the NRC staff shall publish in the.
Federal Register notices of the successful completion of

inspections, tests.'and analyses,
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Sec. 52.101 Pre-operational antitrust review.

Prierfte-eenversién-ef-a-eembined-}ieense-té—an-eperating
tieense; If, before the Commission makes the findings required

under sec. 52.103 of this subpart, the Commission, after
consultation with the Attorney General, NRE€-staff-shaii-econduet

an-antitrust-review-pursuant-to-seer--50-42{by-te determineg

whether that significant changes in the licensee’s activities or

proposed activities have occurred subsequent to the preVious
review by the Attorney General and the Commission in connection
with the issuance of the combined license,---ff-the-Commission
Qetermines-that-significant—ehanges-have-eeeurre67'the an#itrﬁst.:
review required byAsgection-losc(};) of the Atomic ﬁnergy Act
must be completed‘prior to commencement of commercial operation
of the facility. Upon completion of this reviewy;-end-feirtewing
receipt-of-the-advice-of-the-Attorney-Senerat; the Director of
Nuclear Reactor Regulation may impose any additional license
conditions needed-to-aveoid-ereating-or-maintaining-a-situatien
incensistent-with-the-antitrust-taws-as-specified-in as

authorized by sSection 105ac of the Atomic Energy Act.
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Sec. 52.103 Autheri2atien-te-eOperateion under a combined
license.

{ay--Before-the-facitity-may-eperate;-the-holtder-of-the
eembined-iieense-must-app}y-fer-autherizatien—ef—epe;aeieﬁ-under
the-combined-1icenser--If-the-conbined-ticense-is-for-a-modutar
desiegn;-each-modute-is-the-subject-of-a-separate-aunthorizatiens
FThe-Commission-shatt-publiish-a-notice-of-the-proposed
antherization-in-the-Federal-Register-under-19-€FR-2-165+---Within
3o-dayss-any-person-vhoese-interests-may-be-affected-may-recquest-a
hearing-on-the-basis-eithertiy-that-there-has-been-a
neneenformance-with-the-ticensey-the-iicenseels-written
eemmitéentsT—the-A#emée-Energy-Aetr-er-the—eempissieﬁiﬁ
regaiatiens-and-erders{-which-has-not-been—eerreeted-and-whieh
eouid-materialiy-and-adversety-affect-the-safe-operation-of-the
faei}ityf-er-f&}-that-signifieant-new-infermatien—shews—that-seme
medificatien-to-the-site-or-the-design-is-necessary-to-assure
adecuate-pretection-of-publiic-heatth-and-safety-or-the-common
defense-and-security-~~-Fhe-petitioner-shati-set-forth-with
reasenabie-specificity-the-facts-anéd-argquments-vhich-form-the
basis-for-the-requests

{by--if-a-hearing-is-not-requested;-or-if-ati-requests-are
denied;-the-Commission-may-authorize-operation-under-the-combined
ticenser;-as-provided-in-seer-58-567-upon-naking-the-£findings-in

seer-=-590-5%~ -
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(a) Not less than 180 days before loéding of fuel into the
reactor, the holder of the combined license shall; in writing,
notify the Commission of the expected dates of both fuel locading
and criticality. The Commission shall publish notice of these
dates in the Federal Register. The Federal Register notice shall
also advise persons whose interests may be affected by facility
operation of their rights under subsection (b) of this section.

(b) (1) Not later than 60 days after publication of the
notice required by subsection (a), any person whose interest may
be affected by facility operation may file one or both of the
following in writing: 7 _

(1) A petition which shows, prima facje, that one or more
of‘thé accegfance criteria in the combined li¢ense have not been
met and, as a result, there is good cause to moqify or prohibit
operation; or

(ii) A petition to modify the terms and conditions of the
combined license.

2) (i A good cause petition filed under paragraph

(b) (1) (i) will be granted by the Commission only if it includes,
or clearly references, official NRC documents, documents prepared
by or for the combined license holder, or evidence admissible in
a proceeding under Subpart G of Part 2, which show, prima facie,
that the acceptance criteria have hot been met. The combined
license holder and NRC staff may file answers to the petition
within the time specified in 10 CFR 2.730 for answers to motions
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by parties and staff. If the Commission in its judgmeht decides,
on_the basis of the getiﬁions and any answers thereto,bthat the
petition‘meets the requirements of this paragraph, that the
issues raisea by the petition are not exempt from adjudication
under 5 U.S.C. 554(a)(3),.that genuine issues of material fact
are raised, and that settlement or other informal resolution of
the issues is not possible, then the genuine issues of material
fact raised by the petition shall be resolved in accordance with
5 U.S.C. 554, 556, and 557. In such cases, the notice of hearing

from the Commission shall specify the procedures to be followed,
which may, but need not, include some or all of the procedures in
. Subpart G of Part 2. Matters exempt from adjﬁdication under 5
U.S.C. 554(a)(3) ﬁay;be decided by the Commission solely on the
basis of the showing of good cause and any resgénsive pleadings.
(ii) A petition to modify the terms and conditions of the
combined license will be processed in accord with 10 CFR 2.206.
The Director shall grant or deny the petition before the licensed
activity allegedly affected by the petition‘(fuel loading, low
power testing, etc.) commences. If the petition is granted, then
an order to modify the combined license will be issﬁed pursuant
to 10 CFR 2.204. Fuel loading and operation under the combined
license will not be affected by the granting of the petition
unless the order to modify is made immediately effective pursuant

&3

to 10 CFR 2.204.
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(c) Prior to fuel loading, the Commission shall find that
the acceptance criteria in the combined iicense have been met and
that, accordingly, the facility has been constructed and will
operate in conformity with the Atomic Energy Act and the
Commission’s requlations. If the combined license is for a
modular design, each reactor module may require a separate
finding as construction proceeds. If appropriate, the Commission
may also make separate findings for purposes of fuel loading,
criticality, low power testing, or any other discrete phase éf
reactor operation.



Attachment 3




~ UNITED STATES .f; ’ [ £
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ADVISORY COMMITTEE ON REACTOR SAFEGUARDS
WASHINGTON, D. C. 20555

January’19, 1989 9 4.:&‘ \
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The Honorable Lando W. Zech, Jr.
Chairman :

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Chairman Zech:

SUBJECT— DRAFT FINAL RULE ON STANDARDIZATION AND LICENSING REFORM,
10 CFR PART 52, "EARLY SITE PERMITS; STANDARD DESIGN
CERTIFICATIONS; AND COMBINED LICENSES FOR NUCLEAR
POWER PLANTS"

During the 345th meeting of the Advisory Committee on PReactor Safe-
guards, January 12-14, 1989, we reviewed the Draft Final Rule on Stan-
dardization and Licensing Reform transmitted January 4, 1989, which
“would provide for early site permits, standard design certifications,
and combined licenses for huclear power plants., We had the benefit of
briefings by' the NRC staff during a .meeting of our Subcommittee on
‘Improved LWRs on January 10, 1989 and during the full Committee meeting.
We also had the benefit of the document referenced. . The ACRS provided
comments en this subject in reports of August 12, 1986, October 15,
1986, and June 9, 1988.

Since we have not yet seen the final version of the Draft Final Rule,
the public comments, or the Statement of Considerations, our comments
below may be subject to revision or amplification after we have seen the
final version of these documents. '

We recommend that the various types of designs be named and defined more
clearly than in the proposed rule. We suggest the following:

. Improved LWR Designs - for LWR plant designs that contain improve-
ments beyond those designs of LWR plants licensed for construction
prior to the effective date of this rule.

. Advanced LWR Designs - for LWR plant designs that differ signifi-
cantly from improved LWR designs or use simplified inherent pas-
sive, or other innovative means to accomplish safety functions to
an extent significantly greater than in improved LWR designs.

. Advanced Non-LWR Designs - for advanced plant designs using other
than light water as moderator or coolant.

The information required for design certification is identified in
Section 52.47(a){2). This section 1includes a requirement for the
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submittal of information sufficiently detailed to permit the preparation
of procurement specifications and construction and jnstallation specifi=
cations. The staff's review of this material can be performed most
efficiently and with greater understanding if this large body of infor-
mation is available in final form, i.e., the procurement specifications
and the construction and installation specifications. We recommend that
the rule be expanded to require submittal of these documents. )

The references in Part 52 to the responsibility of ACRS for review
should be made consistent with the provisions of the Atomic Energy Act
of 1954, as amended.

We will continue to follow and review the development of this rule along
with the Statement of Considerations and advise you accordingly. -

Sincerely,

erest J. Remick

Chairman:

- Reference Co : <. "
Memorandum dated January 4, 1989 from Steven Crockett, O0ffice of the
General Counsel, NRC, to Herman Alderman, ACRS, transmitting Draft Final
Rule on Standardization and Licensing Reform



