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| PREDECISIONAL ENFORCEMENT CONFERENCE AGENDA

TENNESSEE VALLEY AUTHORITY
" DECEMBER 10, 1999, 1:00 PM

NRC REGION |l OFFICE, ATLANTA, GEORGIA

OPENING REMARKS AND INTRODUCTIONS
L. Reyes, Regional Administrator

NRC ENFORCEMENT POLICY ’
A. Boland, Region Il Enforcement Officer

SUMMARY OF THE ISSUE
L. Reyes, Regional Administrator

APPARENT VIOLATION

L. Plisco, Director

Division of Reactor Projects
TVA PRESENTATION
BREAK /NRC CAUCUS
NRC FOLLOW-UP QUESTIONS
PRESENTATION BY MR. FISER
REBUTTAL PRESENTATION BY TVA

CLOSING REMARKS
L. Reyes, Regional Administrator

Enclosure 3

The apparent violation discussed at this predecisional enforcement conference is
subject to further review and subject to change prior to any resulting enforcement

decision.



APPARENT VIOLATION

10 CFR 50.7 prohibits discrimination by a Commission licensee
against an employee for engaging in certain protected activities.
Discrimination includes discharge or other actions relating to the
compensation, terms, conditions, and privileges of employment. The
activities which are protected include, but are not limited to, testifying
at any Federal proceeding regarding any provision related to the
administration or enforcement of a requirement imposed under the
Atomic Energy Act or the Energy Reorganization Act.

The Tennessee Valley Authority (TVA) discriminated against Mr.
Gary L. Fiser, a former corporate employee, for engaging in protected
activities. Specifically, in July 1996, TVA eliminated Mr. Fiser’'s
position of Chemistry and Environmental Protection Program
Manager, Operations Support, as part of a reorganization and
downsizing, and took subsequent actions to ensure that Mr. Fiser was
not selected for the new positions within Operations Support. TVA
took these actions, in part, in retaliation for Mr. Fiser’s involvement in
protected activity. Namely, his filing of a Department of Labor
complaint in September 1993, in which Mr. Fiser claimed that TVA
discriminated against him for raising safety concerns.

NOTE: The apparent violation discussed at this predecisional enforcement conference is
subject to further review and subject to change prior to any resulting enforcement
decision.



















Human Resources Evaluated Position Descriptions in Accordance
With OPM Regulations, Including McArthur's and Fiser's.

Decision to Post New Chemistry Positions Based on Review of
Job Description of Record (Fiser's) and New Job Description

Decision That McArthur Entitled to Position Based on Comparison
of His Job Description of Record and Existing Job Description

No Disparate Treatment; Both Cases Evaluated Using Same
Process Without McGrath's or McArthur's Involvement
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Wlth OPM Regulatlons NO D1sparate Treatment

* Selection Process Was Not Contrived; Instead,
Selection Process Was Fair and Conducted in

Accordance With TVAN Procedures
» No Pre-Selection Occurred

~» No Comparable Vacant Position at Sequoyah
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Against Discrimination






September 23, 1595

s

Mrs. Carol Marchant
Department &f Laboxr
¥age and Eour Divisien
Room #£123 ;
710 Locust Streek
Xnoxvlille, Tennessee 37502

Re: Gary L. Fiser v. Tepnesses Valley Authoritv

Deazr Hrs., Merchant:
Jo}

s hired by the Tennessee Valley Authority (TVA) in August of
, &S an M6 Progran.Manager in the corporate chamistry group.
n April 1932, I was promoted to the position of Superintendent
cf Chemistry and Envircmmental, Ssaguoyah Nuclear Plant, a 7G-S
position whirsh I held umtil April 2, 1893, when, in wviclaticn oI
Federel Regulations peritaining to reducticns in forcea, I was
ersonally surplesed but my job continued on. Sinca thaet day, I
ave been in a npon—work status in TVA's Emplioyee Transitiecn
Progranm (ETP). It has now become apparent that TVA's reason fox
lying about "surplusing® =y position at Seguoyah Nuclear Piant,
which essentially resulied in my teramination, was unlawinl and
wag in violaticn of 42 U.5.C. § 353851, In actuality, TVA
cdetermined ‘o surplus zme because of ihe fact that I or pecple
under my direction had found z2nd/or documented and/or reported
and/ox corrected problems wiith affected plani. safety at
Seguoyah. - My basis for arriving at this conclusicn is the rasult
cf numerous interviews with my sanager, Dr. Wilscn McArthur; the
z2st Plant Manager of Seguoyah, Mr., Robexrt Beecken; the past Vice
President of Sequoyanh, .¥r. JacX Wilson; and my Buman Resource.
OfzZicer, Mr, Ben Easley; and others..

on April 2, 1993, my supervisoer, Mx. W. F. Jocher, presented me
with & letter from Mr. Joe Bymum, Vice President, Nuclear Power
Operations,. stating that I was being placed in ETP because my
fesition as Superintendent of the Chemistry and Environmental
group at Sequoyah was- detzrmined to be surplus (Exhibit 3).
(Both my izmediate supervisor, Mr., W. F. Jocher, and his
supervisor, Dr. Wilson Hcarthur, were very dismayed abkout the
decision to place me in ETP, and expressad their disagreement
#ith thls decision publicly and in front of witnesses.) I that
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pogition was abolished, it was done so in pame only and as a
pretext to get rid of me. An April 27, 1583, memo also authored
by Mz, Bynum clearly stated that there would be 2 Chemistry

X¥znager at Sequoyah (Exhibit B)..

The new position of Chemistry Manager is for zll practical
purposas the same as that of Superintendent of Chemistry and
Znvironmental, a Jjob which I held for ssasverzl years atl Seguoyah.
This fact was borne out waen I was offered the Chenistry Manager
jok at Sequoyah on Suly 5, 1393 by the Rmd/Chem Manager :
Mr., Charles Xent, and the new Seguoyak Plant Manager Mx. Ken
Powers. This offer was in fact coordinated through ET?
management, specifically Mr. Ron 2rock and Mr. Jim Manis,
withdrawn when, according to Seguoyah's Personnel Manager, Mr. al
Black, "It was blocked at the hignaest levell.

P - -
Ue WBaS

‘&n interview with Plant Manager, Mr. Rcb Beecken, on

Iin

Decexber 3, 1832, Mr, Beecken stated that cne of the reasons that

he did not want me back at Seguoyah~-I had been rotstsd to 2

position in corpofate chexnlstry in Mezch 2992 but without )
~wchange of job title or descripticn andé was scheduled te return To

R j%; positicn at Seguovehr in Marcnh 1993--was becausez of "{[t]he
‘gz J-admonitor effluent calculastions not accounting for the vacuum."
In 1982 the Nucleaxr Regulatory Conzissicn (NRC) sant technical
Information to 21l nuclear sitss (IXE Bulletin) that warned of
conditionz that could cocnpreomise contsimment radiaticn monitor
setpoints.  The Zulletin was distributed to chemistrv and
engineering for an evaliuation, The 1932 evaluation was not
adegquately performed since personnel at Seguovah did nct consider
The 2opact that megative pressure in the ncble gas chamber would
have on menitor readings. They apparently only consicdersd the
L:pa;t on monitor flow indication andwradicactive iodine
readings., This erroneous evaluation was performed fully five
vears before I accepted employment with TVA. After I assuzed amy
pesition at Seguoyah, I was informed several times by plant
chemistry and engineering personnel in direct response Lo my .
guestions that radiation moniter readings had bsen properly
sstablished, and did in fact correct for negative pressure.
Suorequently, a Significant Corrective Acticn ‘Report (SCAR) was
initiated delineating the problem as well as thehnacessary
corrective actions to bring the monitor into compliance.
¥r, 3Beackenh was not at all pleasaed with the fact “hat the issue

was reported and documented, his position being that he. wanted it

fixed without reporting it.

25y ok - = . :
"nogher Teason Mr, SeescXen cited for noct wanting =e back was
e . : ; .
(tJhe fiiter change-cut scenario™. In +this case, perscnnel wno

e e A e e e Dt e
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nay or may not have been under my supervi
ne on *he organization chart but I was on
assigmment in the plant at the time--disc

cdntainment radiation monitor had been im

sampling .activities. Cnce the problen wa
apprepriate notifications were made as I

instructed them, and the incident was ent
action process wsing the SCAR. Thig acti

Sequeyah procedures as well as fedsral law.

sion~-they reported to
ancther temporary
overed that a

properly aligned after

s discocvered,

had previously

ered into the corrective
on is regulired by

¥r. beecXen was -

upsat becatise the radiation mecnitor could have been reset withcut

being reported and no cne would heve peen

would have avoided the SCAR process but ¥

irresponsible and counter to ¥RC and TVA

Thus, =2ven though I was not directly resp
the underlying conditicns leading to thos

L

charged with them by ¥r. Beecken. XHo%eve
actually responsible Zor them, Mr. Beecke
determined to deny me my job beczuse of &
having been initiated. Therefore, I z2m s

. finding, decumenting, reportinc end fixin
T} asscciated with a radiation menitor regul
. # USKRC Technical specifications. Purther,
" 2e for reporting problams via the correct

oy

example of a repressive managezment struct

cenceal problems. This can only result i
suppressad instead of bdeing handled in a
would seex to address the roct cause and
As ancther evample, Bill Jocher and I det
chenistry perscnnel cculd not meet NRC's
for conducting post-accident sampling ana

the wiser. Doing so
ould have been
reculaticns.

onsible for either o¢f

e situztions, I was

r, whether ¢r nct I vas
n thought I was, and he
he repczting process
uffering reprisals for
¢ a preexisting problen
red o be operable by
to ta2ke action against
ive acticn process is an
vre that sesks o

n problens being
Forthricht mannexr which

prevent racurIence.

ermined that Secuovah
thvse—~hour regquiremsnt

b TS

lyses (Zxhibit C). It

was oUr view that NRC had establisred a three-hour recuirement

vhile cthers in higher positions at SQN,
rresident Jack Wilson, disagreed. ¥r. Jo

including Site Vice
cher regquested

permission from his supervisecr, Dr. McArthur, to contact KRC

through corporate licensing for clarificas

constraint. . NRC confirmed the three-hour

exercises to determine the itraining level
Seventy~five percent c¢f the chemistry tec
perforn their post accident sampling/anzl

tion on the threse~hour
limit, and we conducted
cf the chexistry staff.

Anicians failed to

ysis activities within

the three-hcur recuirement, and scme of theém were not able to

complate these critical activities at all
vere anticipated and predictable in that

. These test results
managenent had

~74 m1yn : ' .
previcusly surplused all degreed chemisiry instructors and
cenverted the training lab into a storage rocm in an ill-advised

; attempt to cut costs. Without recurring
3 . ; *+ - - -
fundamental concepts, post accident sempl

training to reinforce
ing proficiency as well
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ag other technician skills deteriorated to alarming levels.
Subseguent measurements by the Institute of Nuclear Fower
Operzfions (INPO) as well as Corporate Chemistry confirmed this
condition at considerable cost to TVA Nuclear Program head

¥r. O, D. Kingsley, who had previously advised the TVA Board of
Directors to the contrxary. :

Cur test results revealed the~bankruptcy of mansgement's eifforts
at cost cutting, and the £indings were reported. Such :
revelations are not well recelved at TVA.

Further, I was constantly in the position of being understaffed
and_under-budgeted. My pointing this.-out at varicus times to my
superiors met with rebuke, notwithstanding Mr, Xingsley's
promises 4o TVA Chairman Mr.. John Waters that cextain equipmsnt
deficiencies noted by INPO would be corrected. Including these
items in the bufget time zafter time only to hzve them delsted or

e ]
deferred by higher management brought atout a recurrent 2inding

condition by varicus audit g-oups that kept opening and closing

this particular item. 32ringing up the sorry state of TVAa's
-wequipnent maintenance repair program was always met with digfavoxs
: :}3d contributed to my current situaticn.
Denial of my jcb at Seguovah and my being surplused were actions
taXen by the highest levels in the TVA nuclear managenent
structure. In early July 1893, I was offersd the position of
hemistry Manager at Seguoyah by the Chemistry Radcon Hanager,
¥r. Charles Xent, sfiexr I had _interviewed with the new plant
zanager, My. Xen Powers. I was given a start date, 2 salary,
the proceedings were cocrdinated through the appropriate IIF
Managers. A few days later, I was teid that I apparently hacd a
"target' on my back because persons high up in the nuclear
rganization pad protested my job offer direcily to the new
Seguoyah Bite Vice President, Mr. Fennech. I believe that TVA's
decision to not consuzwmate my Jjob offer as Chenisiry Manager at
Sequoyah in July was ancther violaticn of 42 U.5.C. § 5851.

and

Also, at one point in the personnel evaluation procass, ay
manager, Dr. Mcarthur, hed me rated very high in comparison to
his other direct reports, cnly to have Mr. Dan Keuter, Vice.
President of Operaticns Services, personally intervene and
zandate that I be given no pay increase. In spite cf the
crposition raised by my direct supervisor, and in the presence of
Ty Human Resource Officer, Mr., Ben Zasley, Xeuter ordered

 Dr. MoAzrthur-io place me in a position which would result in no

Eggayzlncrease, and made it clear thst it was his (Reuter's)
3decision. Two other senior Chemistzy managers fron two different
TVA locations were victizized by similar retalistory ections on
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tha pa*‘ of TVA managenent fer reporbing and docume“,ing
safety-related issues. Actions of this type appear {o be the
norm as contrasted to the exceptien and receive their impetus
fren the highest levels of TVA nuclear management. This is
indicative of a systemic problem within the agency versus an
isolated occurTence. Interéstingly, while I was the Chemistry
and Environmental Superirtendent at Sequoyah, the program
recaivad cufFtanding grades as w result of each INPO evaluation.
Neverthelaess, the types of events recorded akove were deemed by
upper managenent as either embarrassing teo them or of greater
significance than running a good overall chemistry program.

As an employee in TVA's nuclear powes program, I am regquired by
federal law to report and document issues related to the safe
ope:ation~of the fzcility. To do so at TVA's Sequovah Nucleax
ant is to invite reprisals in the form of unexplainsd demotions

( Sxiibit D), pay cuts in spite of ocne's performance and
irrespective of the direct imput from ocne's supexvisor, and
EJe“_ua1ly the loss of employment. TVA has historically taken
action against -emplovees for repc*tnng ‘safety issues with ’

_gprarent lmmunluy from NRC,'an agency for whecm they have patent
ilsregard., ' :

- -

t

—hs I ntioned ea.‘le_, the facits and issues are sxiremely vell
documented, and I look forward o sharing this with you, &s wWell
as fzparting other Anslghhs intc this case to you and/or menbers
oI your staff. :

Sincerely yours,

~/Z;%%/’“14~V7

. GaTY .uL/ riser -~

I nereby designate Mr. Charles ¥W. Van Beke, Wagner, Myers, and
Sangex, P.C., 1801 Plaza Tower, 800 S. Gay Street, Xnoxville,
-ennessea, 37929, as my attorney in this matksT.

A L

Gary L.|Fiser

92593
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Butiletin from TVA Nuclear

October 19, 1999
All TVA Nuclear Employees and Contractors
REINFORCING TVA NUCLEAR'’S (TVAN) POLICY AGAINST DISCRIMINATION

The Nuclear Regulatory Commission (NRC) has recently announced the results of an Office of Investigations
report which found discrimination against a former corporate manager in 1996. This event provides an
opportunity for me to reinforce TVAN’s policy against discrimination in the workplace.

For TVAN to remain an industry leader we must continue to place a high level of emphasis on resolving all
problems, especially those related to the safe and reliable operation of our nuclear units. For that reason, we must
take whatever action is appropriate to protect each of our employees and the lines of communication which have
been developed to raise and resolve problems. TVAN management works every day to maintain a safety-
conscious work environment in which employees are encouraged to raise concerns and where such concerns are
promptly reviewed, given the proper priority based on their safety significance, and are appropriately resolved
with timely feedback to employees. Open lines of communication are a significant priority to me and to TVAN
management. Violations of TYAN’s discrimination policy are subject to disciplinary action, up to and including
termination. :

I encourage each employee to continue to resolve problems or concerns with supervision, up to and including
me, if necessary. I personally hold supervisors responsible for listening, objectively evaluating, and taking
prompt action to resolve problems and concerns. In addition, TVAN maintains a Concerns Resolution Staff and
contractor Employee Concern Programs as alternate avenues for reporting concems. As always, employees may
report concems directly to the TVA Office of the Inspector General and the NRC. It is essential, however, that
you continue to assume responsibility for actively participating in TVAN’s problem identification and resolution
process. In doing so, you play a very important role in the success of our nuclear program.

wl

John A. Scalice

Chief Nuclear Officer and

Executive Vice President, TVA Nuclear
LP 6A-C



Decision "To Post" or "Not to Post"

Management
Determines Functions
to be Performed and

Proposes Organization
Structure

Line Management Responsibility $

Position Descriptions
(PDs) are Developed
for New Organization
Based on Functions to -

be Performed

..‘.....‘..Q.l...O.C....."..OQ‘.....‘0.0.....“C.0..lv'..‘....C.‘...‘.‘.I.....C.......0.0..‘...O.....O."..‘...‘.l

OPM Regulations As Defined In 5CFR351

Existing Employees'
Competitive Level
Determined Based on
Review of Existing PDs

: ]
Human Resources Responsibility h 4

New PD Compared to
Existing PD
(Official PD of Record)

Determine
Interchangeability by
Comparison of PDs
(Competitive Level )

NOQO POST - Employee Attached
to Interchangeable PD has __@4 'Q___. POST - Job in New
T Rights to Job in New Organization Competmve Bid
Qrganization




Decision "To Post" or "Not to Post"

Management
Determines Functions
to be Performed and

Proposes Organization
Structure

v

Position Descriptions

(PDs) are Developed

for New Organization

Based on Functions to
be Performed

8 0006000088060 000 0080060606808 0806080800068 008000s0ed0

FISER SCENARIO

{(McGrath)

- Operations Support Reorganization. Decision
to reorganize in 1996

(Grover/McArthur/Input from Others)
- Developed new Chemistry Program Manager
(PWR & BWR) (Two PDs)
- Eliminated Environmental Function
- Specific to Plant Design (PWR or BWR)
- Added Technical Contract Manager

hd
..l...."ll.b.'...‘.I....‘...Q.......C.....‘....‘.l....‘...........l

OPM Regulations As Defined In 5CFR351

Existing Employees'
Competitive Level
Determined Based on .
Review of Existing PDs

v

New PD Compared to
Existing PD
(Official PD of Record)

Organization

!

Determine *
Interchangeability by
Comparison of PDs
(Competitive Level )

(Easley)
- Fiser, Harvey & Chandrasekaran determined in

same competitive level (Chemistry & Environmental .
Protection, PM)

(Easley)

- New Chemistry Prograni Manager and Existing
Chemical & Environmental Protection PDs were
compared.

(Easley/Boyles)

- Decision was that they were NOT interchangeable
Post

POST - Job in New

=~ NOQ POST - Employee Attached ) v ‘
to Interchangeable PD has N " .
Rights to Job in New ——@4 Organization Competitive Bid



Decision "To Post" or "Not to Post"

MCARTHUR SCENARIO

(McGrath) :
- Operations Support Reorganization

(McGrath)

- Used existing PD Radiological Control and
Chemistry Control Manager position (Sorrell
Retirement)

- RadCon

- Chemistry

- Environmental/Radwaste
- ERMI

.'......‘...‘............‘....‘..CI....................‘

(Easley/Boyles)
- PD of record was Technical Programs

Manager (1990
S ) “ﬂn‘ec e

- RadCon o
- Chemistry/Environmental Sevvic

-EP
- Industrial Safety
- ERMI

(Easely/Boyles)
- Compared 1990 PD to Radiological Control and
Chemistry Control PD

(Boyles)
- Decision was that they WERE interchangeable.
McArthur had rights to job

Organization

NO POST - Employee Attached -
to Interchangeable PD has YES 1«
Rights to Job in New

Management
Determines Functions
to be Performed and

Proposes Organization
Structure

v

Position Descriptions

(PDs) are Developed

for New Organization

Based on Functions to
be Performed

Existing Employees’
Competitive Level
Determined Based on
'Review of Existing PDs’

New PD Compared to
Existing PD
(Cfficial PD of Record)

Determine
Interchangeability by
Comparison of PDs
(Competitive Level )

FISER SCENARIO

(McGrath)
- Operations Support Reorganization. Decision
to reorganize in 1996

(Grover/McArthur/Input from Others)
- Developed new Chemistry Program Manager
(PWR & BWR) (Two PDs)
- Eliminated Environmental Function
- Specific to Plant Design (PWR or BWR)
- Added Technical Contract Manager

OPM Regulations As Defined In 5CFR351

0 868068 0600060800000 080 0080080600008 00000060000000r2000000000e8000

(Easley)

- Fiser, Harvey & Chandrasekaran determined in
same competitive level (Chemistry & Environmental
Protection, PM)

(Easley) :

- New Chemistry Program Manager and Existing
Chemical & Environmental Protection PDs were
compared.

(Easley/Boyles)

- Decision was that they were NOT interchangeable
Post

POST - Job in New
» NO Organization Competitive Bid




JULY 18, 1996 SELECTION REVIEW BOARD RESULTS
PWR CHEMISTRY PROGRAM MANAGER (VPA 10703)

John Corey Charles Kent H.R. (Rick) Rogers
Question ~ Candidate Candidate Fiser Candidate Candidate Fiser Candidate Candidate Fiser
No. B A B A . B A
1 10 85 7 8 9 7.5 8 9 5
2 9 8.7 7 ‘ 8 9 7 9 9 5
7 10 8.5 7.5 8.5 9 7 9 8 5
9 9.5 9 7.8 8 9 7 8 8 7
11 9.5 9 7 8.5 85 7 8 9 6
12 9 9 7.5 9 9.5 7.5 8 9 6
15 10 8.5 7 : 8.5 9 6 8 8 5
16 8.5 8 7 8.5 8 7 8 8 5
17 9 9 8 9 9.5 8 9 9
Subtotal: 84.5 78.2 65.8 76 80.5 64 75 77 51
* * * * * * * * * * * * * * * * * * *
Total Score: Candidate A Candidate B Gary L. Fiser

235.7 235.5 ~180.8
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DECLARATION OF SAM L. HARVEY =

‘Sam L. Harvey declares and says:

| am making this declaration to document the facts surrounding the Gary Fiser
case and my involvement. First let me state that the conclusion that TVA was
at fault was already made by the Departiment of Labor (DOL) prior to its
investigation. The DOL investigator was biased and never could get my
statement correct. From the first time I met with him, he couched the

questions in such a way as to slan{ them toward a conclusion that Gary Fiser
was treated badly. Every time the investigator brought my statement back to
me for review and approval, the sentences were reworded to support this
conclusion. At no time was the investigator ever objective in wanting “just the
facts.” 1 finally marked up the last draft copy of my statement in red and

signed it since it was patently obvious that he was not going to state it the way
I gave 1t to him. i
I was never interviewed by the Nuclear Regulatory Comymission about the
Gary Fiser case and/or my involvement in the case.

Regarding the events in question, I was, from the very beginning (1991), told
that the Corporate Chemistry staff would continue to shrink as improverents
were made and the redesign of programs were brought up to industry
standards. This was obvious also from the fact that Gary Fiser end E. S.
Chandrasekaran were told to rewrite the job descriptions for only 2 PWR
Program Manager and a BWR Program Manager just prior to the
announcement of a reorganization. When the new job descriptions were sent
to me for review (I was on assignment at Sequoyah for steam generator
chemical cleaning), 1 protested to Ron Grover (my manager at the time) that
the job descriptions were intentjonally written to exclude me because the
responsibilities that I had were divided between the two positions and were
written strongly in favor of Gary Fiser and E. S. Chandrasekaran. [t should
have come as no surprise to anyone when it was armounced that the Corporate
Radiation Protection and Chemistry staffs would be merged iato a smg]e group
and that there would only be two chemistry positions.
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4. Several very interesting things were occurring at this time that need to be
brought to light. First, priorto the announcement of the new Corporate
Radiation Protection and Chemistry organization, Ron Grover came to me and
stated that ] needed to talk to Wilson McArthur about “wasn’t he ready to
retire,” and, secondly, Sequoyah wanted me to move to the site. Ron Grover
thought this was a good idea so everyone would have a job. After the
announcement, Gary Fiser came up to me and stated that the jobs were
predetermined and, further, that Tom McGrath was out to get him because of a
previous incident between them. Gary Fiser made no mention of any problems
he had with Wilson McArthur. Gary Fiser also stated that “he did not care
because he knew how the systern worked and he was going to get his licks in”
1 informed Gary that I knew no such thing about the job being predetermined
(because I had been on assignment at Sequoyah for the last six months) except
that it seemed to me he was the one being pre-selected because he wrote the
job description. Gary Fiser stated, “that was right because Ron Grover told
him to because I was not supposed to come back fromSequoysh ™ I believe
this staternent, that [ was not supposed to come back from Sequoyah, makes 1t
clear that there were some maneuverings going on here and that the problems
for Gary Fiser started to arise when it was discovered my staying at Sequoyah
was not going to be the case. '

5. Gary Fiser then proceeded to tell me and others around him that he did not
want to work for TVA, and thut he was going to teke the year’s salary and
Jeave. I believe that Gary Fiser took the action of filing & DOL complaint prior
to the jobs being posted n order to obtam financial gain and to manipulate the
system for this end, as he had oniginally stated.

6. 1 believe that Gary Fiser had to post on the job, and then not get the job, in
order to support his DOL complaint. [ believe that Gary Fiser purposely did
not prepare for and address the review board with his best effort. T believe his
intention all along was to put on a show to get what he wanted, which was to
get out of TVA with &3 much money as possible.

" 7. Finally, the staternent by Dave Voeller, who was at that time the Chemistry
Manager at Watts Bar, and who stated that prior to the interviews I told him
the job was mine, was simply not true. My statement was, “T will be seeing
more of you or not at all and I believe it will be more.” I do not believe that '
statermnent translates to the fact that I was promised the job. Arrogance on ray
part, maybe. But remember that Gary Fiser was making it known at this point
that he docs not want to work for TVA anymore. I was assuming that [ would
not have much competition for the PWR position because Gary Fiser was
saying he did not want the job. The week after | made this statement to Dave
Voeller I was infarmed that he was saying that I told him I was promised the
job. I made a point of contacting Voeller again and explained it in po uncertam
terms that ] was not promised anything by anybody, and I repeated my
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staternent to him, “T will be seeing more of you or ot at all.”

8. The sad part of all this is that this type of behavior at TVA is one of the main
reasons I sought employment elsewhere. It was a mockery to me that this type
of behavior could go on year after year, to make a joke out of the truth and to
abuse a system put in place to deal with real injustices. During my tenure at
TVA, there were only a few people I met with high moral standards and dealt
with me with integrity. One of these people was Wilson McArthur. He was
always straight with me and never pulled his punches. Because of my respect
for him, I listened - ¢ven when it was not what [ wanted to hear - because I
knew he truly cared for the people who worked for him and wanted to help
make them better employees and better people. Throughout this whole Gary
Fiser matter, Wilson McArthur was the only manager that took the time to sit
me down and look me in the eye.and ask me if these allegations and statements
were true. | will forever respect him for that.

Pursuant to-28 U.S.C. Section 1746 (1994), I declare under penalty of perjury that
to the best of my knowledge and belief the foregoing is true and correct.

This_ﬁdavofNov ber, 1999.

7

Sam I Harvey

Pl T T T e,



TVA Nuclear Management/Specialist Selection Process
Business Practice 102

BUSINESS PRACTICE ) ACTIONS TAKEN
_ Advertise Positions VPA 10703 posted 6/13/96
Process Applications VPA 10703 closed 6/25/96
HR Screening (Late/Minimum Qualifications) Six applications screened by HR
6/96
Supervisor Selects Candidates for Interview McArthur identifies candidates
(Experience/Education/Performance in for interviews 6/96

Identified Competencies)

Structured Interviews Using Job-Related ~ Selection Review Board meets to
Selection Criteria developed by the Selecting conduct interviews 7/18/96
Supervisor
Selection Board Feedback to Selecting Selection Review Board rates
Supervisor candidates. Results forwarded

to McArthur ‘
Selecting Supervisor Makes Selection Based McArthur selects Harvey for VPA
on information in Personnel History Record - 10703 consistent with
Feedback, Etc. Selection Review Board results
Job Offer o Offer made by Human Resources.

Harvey accepts position of Chemistry
Program Manager (PWR). Effective
8/5/96

!




TVA Nuclear Staffing Levels
1988 - Current

12000, 11571

10312 | -
10,000 -
8,000 - | - |
6,000 > 530 500
37% |
4,000 - 3,565 3B g
N - ||[ II |||_II 1 \
0 T T T T T
1993 1994 1995 19% 1997 1998 1999

1992

—L

11/24/99



Tennessee Valley Authority, 1101 Market Street, Chattanooga, Tennessee 37402-2801

- December 15, 1999

Ms. Anne T. Boland, Director

U.S. Nuclear Regulatory Commission
Enforcement & Investigations Coordination Staff
Region II

61 Forsyth Street, SW, Suite 23T85

Atlanta, Georgia 30303-8931

Dear Ms. Boland:

ADDITIONAL INFORMATION ASSOCIATED WITH CLOSED ENFORCEMENT
CONFERENCE (OFFICE OF INVESTIGATIONS REPORT NO. 2-98-013)

This responds to NRC’s request that TV A provide additional information in connectiop
with the subject enforcement conference held in the NRC Region II office in Atlanta on
December 10, 1999. Specifically, the NRC asked that TVA provide additional .
information on three matters. First, NRC asked that TV A address, and provide applicable
case law 1n support of, TVA’s process of arriving at competitive level determinations as
well as its practice of declaring positions to be surplus. Secondly, NRC asked that TVA
describe the impacts on headcount that the 1996 TVA Nuclear reorganization had on its
corporate staff, especially those associated with the Operations Support organization.
Thirdly, NRC asked that TVA describe the reporting relationship of the Nuclear Safety
Review Board Chairman.

Enclosures 1, 2, and 3 address each of these topics, respectively. Because this
information is provided in connection with a closed enforcement conference not subject
to public observation, we ask that you protect the information contained in this letter in
accordance with the closed enforcement policy process.

Printed on recycled paper



Ms. Anne T. Boland
Page 2
December 15, 1999

If there is any further information that would be of help to you, or if you have any
questions, please do not hesitate to call me at (423) 751-2508.

Sincerely,

rifite
Mark J”Burzynski |

Manager
Nuclear Licensing

Enclosures



Encldsure 1

TVA’s Practice of Declaring Positions to Be Surplus

As discussed at the December 10 conference, TV A has adopted measures to ameliorate
the difficulties encountered by employees who may lose their TVA employment when
their services are no longer needed. OPM’s regulations authorize an agency to conduct a
reduction in force (RIF) when there is a surplus of employees, lack of work, or shortage
of funds. When an agency conducts a RIF it must follow the regulations in 5 CFR part
351. However, an agency is not required to conduct a RIF simply because there is a
surplus of employees, lack of work, or shortage of funds. Further, unless an employee’s
TVA employment is terminated in a RIF, the OPM regulations in 5 CFR part 351 are
inapplicable to TVA s determination that a position is surplus.

In the past, rather than conducting a RIF, TVA chose to declare positions surplus and
reassign the employees to its Services organization (also known at other times as the
Employee Transition Program and Career Transition Services). Because employees who
are assigned to Services are kept in their previous position, grade, and salary, the MSPB
and the Court of Appeals for the Federal Circuit have ruled that TVA’s action in .
declaring a position surplus and assignment of the employee to Services is not appealable
under the RIF regulations in 5 CFR pt. 351 (1999). Crain v. Merit Sys. Protection Bd.
No. 98-3015, 178 F.3d 1308 (Table) (Nov. 13, 1998), aff’g No. AT-3443-96-0939-1-1
(Mar. 12, 1997) (A copy of this unreported decision is enclosed); Tankesley v. TVA, 54
M.S.P.R. 147, 150-51 (1992) (“Although the agency announced that the appellant’s
position was surplus as a result of a reorganization and he was assigned to the ETP for a
period to last 6 months, there 1s no evidence to show that these actions on the agency’s
part constituted a RIF.”).

As held in both the Crain and Tankesley cases, TVA’s decisions on selections are not
appealable to MSPB. Thus, in a reorganization such as the 1996 reorganization of the
corporate Chemistry and Environmental Protection organization, where existing positions
were declared surplus and new positions were created and advertised, the selections for
the new positions are not subject to OPMs regulations governing RIFs or selections.

Even though TVA’s decision to surplus an employee’s position and to assign the
employee to Services is not appealable to the MSPB, TVA does attempt to make such
decisions based on the employee’s retention standing as determined by 5 CER part 351.
When TVA assigns employees to Services it is aware that the assignment will not last
forever and that if the employee is unsuccessful in finding another position, either inside
or outside of TVA, a RIF may eventually occur. Because retention standing in a RIF is
determined as of the effective date of 2 RIF (5 CFR § 351. 506 (1999)), assignments to
Services are made based on an assumed RIF at some point in the future. Thus, when



conducting a reorganization which involves the establishment of new positions, TVA
must first determine whether any such new position should or should not be placed in the
same competitive level as existing positions. If a new position is in the same competitive.
level as an existing position, an incumbent could have retention standing with respect to
the new position, in which case TVA would not assign the individual to Services. .
Conversely, if a new position is not in the same competitive level as an existing position,
an incumbent would not have retention standing for the new position and would be
subject to being assigned to Services. An individual whose position is declared to be
surplus, but who successfully competes for a different position would not remain in the
same competitive level. An individual who is unsuccessful in finding another position,
would remain on the retention register and could be subject to a RIF at some later date.

TVA Makes Competitive Level Determinations by Using the
Most Recent Position Description of Record.

TVA Nuclear Human Resources (HR) decided that the position of Chemistry and -
Environmental Protection Program Manager was not mutually interchangeable with the
new positions of Chemistry Program Manager (PWR) and Chemistry Program Manager
(BWR) so as to require the positions to be placed in the same competitive level in-
accordance with 5 CFR § 351.403 (1999). The consequence of that decision was that
incumbents of the first position did not have a right by virtue of their retention standing to
the new positions which were advertised for competition. :

HR likewise decided that Wilson McArthur’s position description of record was
sufficiently similar to the position description for Manager, Radiological Control, .
Chemistry and Environmental that the two positions would be on the same competitive
level in accordance with 5 CFR § 351.403(a). In making both determinations, NHR
utilized the most recent position descriptions without regard to the personal qualifications
of the incumbent employees or the duties or details to which they had been assigned from
time to time. ’ ‘

The Office of Personnel Managment (OPM) established the standard which TVA follows
to determine which positions should be included in a competitive level (5 CFR

§ 351.403). The test for inclusion involves whether the positions are mutually
interchangeable and the focus is on the position descriptions -- not the qualifications of
the incumbents. Kline v. TVA, 805 F.Supp. 545, 548 (E.D.Tenn. 1992), aff’'g 46 MSPR
193 (1990) (“Whether two jobs are similar enough, in the respects specified by the
regulation, to be in the same competitive level is determined by the position descriptions
(PDs) which state the qualifications and duties required by those jobs.”); Estrin v. Social
Security Admin., 24 M.S.P.R. 303, 307 (1984) (“[Alppellant’s ability to perform the
duties of a specific position does not establish that the position is interchangeable, since it
is the qualifications set forth in the official position description, not the qualifications of
an employee, which determine the composition of the competitive level.”); Holliday v.



Department of Army, 12 ML.S.P.R. 358, 362 (1982) (“The fact that appellant may have
been able to perform the duties of both positions adequately does not establish their -
mutual interchangeability for it is the qualifications required by the duties of the position .
as set forth in the official position description, and not the personal qualifications
possessed by a specific incumbent, that determine the composition of a competitive level.
See FPM Chapter 351, subchapter 2-3a(2). Therefore, as noted by the presiding official,
while the two positions may function almost identically, the fact that one of them requires,
different and greater skills and training justifies separate competitive levels.”).

Merit Systems Protection Board (MSPB) cases support TVA's use of the last position
description of record in determining an employee’s competitive level. In Townsel v. TVA,
36 M.S.P.R. 356, 360, (1988), the employee, who had been reduced in force as an M-3
General Foreman, argued that he was actually “performing the duties of a Planner, M-3, a
position not affected by the reduction in force, and that his competitive level should have
been determined by his actual duties rather than his official position description.” The
MSPB upheld his RIF, stating:

The Board has long held that it is the official position occupied by an
individual which determines the competitive level in which he is properly
placed [36 M.S.P.R. at 360].

See generally PETER BROIDA, A GUIDE TO MERIT SYSTEMS PROTECTION BOARD LAW AND
PRACTICE at 1928-33 (1999).

The question was asked at the December 10, 1999, predecisional enforcement conference
whether the Chemistry Program Manager (PWR) position should not be in the same
competitive level as the previous Chemustry and Environmental Program Manager
position since the qualifications and responsibilities of the new position appeared to be a
subset of the previous position. TVA pointed out that in order to be on the same
competitive level the two positions must be mutually interchangeable. The fact that one
position may include fewer responsibilities but more specialized qualifications defeats
that interchangeability. For example in Trahan v. TVA, 31 M.S.P.R. 391 (1986), an
employee with the position description of Civil Engineer, SC-4, argued that his position
should have been placed in the same competitive level as the position of Civil Engineer
(Hanger), SC-4. The MSPB noted that the two positions were similar but that the latter
position required additional specialized training. Based on its review of the position
descriptions, the MSPB held that TVA had properly established the employee’s
competitive level (id. at 393). See also Holliday v. Department of Army, 12 M.S.P.R. at
362 holding that “mutual interchangeability” is required for positions to occupy the same
competitive level.

During the December 10 conference, TV A pointed out that although Wilson McArthur
was assigned as the Manager of Radiological Control, he was not issued a position
description for that job. The question was raised as to the appropriateness of using his
most recent position description of record to establish his competitive level. TVA’s



practice of using the most recent position description of record is consistent with TVA’s
reading of MSPB precedent. Bjerke v. Department of Educ., 25 M.S.P.R. 310 (1994), is
on point. In that case, the appellant Bjerke was reduced from a GS-15to a GS-14in a
RIF. He argued that Kermoian, who had more seniority, was improperly placed in his
GS-15 competitive level. Prior to the RIF, a classification survey determined that
Kermoian should have been classified at the GS-14 level. Before he could be
reclassified, a moratorium was placed on downgrades. Both Kermoian and Bjerke “were . |
detailed to various positions with unclassified duties while remaining in their official
position descriptions of record at the GS-15 grade level” (25 M.S.P.R. at 311-12). The
MSPB found both employees were properly placed in the same competitive level since
“[IIn the absence of some positive action by the proper authority to change his official
assignment of record, Kermoian’s position remained at the GS-15 level” (id. at 313;
emphasis added unless otherwise noted). The MSPB also held that his assignment to
other duties did not affect his competitive level since “an employee, while detailed, as
here, remains the official incumbent of his most recent position of record” (id.).

Griffin v. Department of Navy, 64 M.S.P.R. 561 (1994), is also directly on point. In that
case the agency RIFed an employee it had placed in a competitive level based on the
duties being performed by the employee while on a temporary promotion, rather than the
duties of his permanent position. The MSPB held the RIF improper:

An employee’s competitive level in a RIF is based on his official position
of record. [citation omitted] When an employee is detailed to or acting in
a position, his competitive level is determined by his permanent position
and not the one to which he detailed or in which he is acting [64 M.S.P.R.

at 563].

See also Jicha v. Department of Navy, 65 M.S.P.R. 73, 77 (1994) (“Where an employee is
detailed to or acting in a position, his competitive level is not determined by the position
to which he is detailed or in which he is acting. . . . The competitive level in which an
employee is placed is determined by the duties and qualifications required of the
incumbent, as set forth in the official position description.”).



Enclosure 2

TVA Nuclear Corporate 1996 Re-Organization Impact on Headcount

TVAN Headcount : Headcount
Corporate Qreanization Before After
Nuciear Operations 71 58
(Acting GM - T, McGrath) ~ ’
Nuclear Training 7 6
Maintenance & Tech Support 20 16°
Chemistry & Environmental 5 3
Radiation Control 5 5
ERMI 19 16
Operations Qutage & Fire Protection 4 1
Performance Assessment 11 11
Human Resources 42 31
OwCpP 34 21
Tech Services 107 63
ISO 88 48
Security 9 6
Emergency Prep 10 9
| Nuclear Assurance 44 34
Business Services 22 22
Nuclear Projects 156 194
Nuclear Fuels 22 19
Corporate Engineering 117 167°
Contracts 7 0
Materials 10 - 8

“After Headcount” includes five (5) positions for the newly formed Steam Generator
Support organization.

Headcount in Corporate Engineering increased in Chattanooga due to the
centralization of Engineering Design from the nuclear sites.



- Enclosure 3

NSRB Job Responsibilities and Reporting Relationships

Thomas J. McGrath was NSRB Chairman from 1989 until 1997. Within this time frame,
the Chairman of the NSRB reported to the Vice President, Engineering and Technical
Services (previously Vice President, Nuclear Assurance & Licensing). The Chairman of
the NSRB also had a dotted line reporting relationship to the Chief Nuclear Officer.

During the time of his tenure as NSRB Chairman, Mr. McGrath also held positions with
other responsibilities within the TVA Nuclear corporate organization.. Up until July
1995, these functions included Corporate Contracts, Materials, Administrative Support,
Nuclear Fuels, and Support Staffs. He had no direct management responsibilities over
the nuclear plant sites, including any site Chemistry organization.

In July 1995 Mr. McGrath’s duties were limited to that of NSRB Chairman. However, in
October 1995 he was assigned to support the General Manager, Operations Support in the
Corporate organization because of the illness of the incumbent, Donald Moody. After the
death of Mr. Moody in March 1996, Mr. McGrath was made Acting General Manager,
Operations Support. '



December 10, 1999
NRC Region II's Closed

Predecisional Enforcement Conference
With TVA: Atlanta, Georgia

‘Presentation by:
Gary L. Fiser

Enclosure 5



December 10, 1999
Gary L. Fiser

About 12 years ago | received a call from TVA's Corporate Chemistry Manager. He wanted me
to come to TVA and help out in the restart and recovery efforts in their Nuclear Power Chemistry
F.’rograml They had been shut down for some time due to safety concerns. | resisted, and he
continued to pitch the company finally asking that my wife and | fly out to see the area. | told him
that | would, but that | felt bad about it because there was nb reason for me to leave Arkansas,
and | feit that | was taking their money for nothing. Following months of persuasion, | decided to
leave Arkansas and the 14 years | spent there, and joined TVA'’s Nuclear Power Program
recovery effort in September of 1987.

Over the past 7 years, | have been performing in my mind a root cause determination. This root

cause was to determine exactly where, when and why my professional career began to unravel
right before my eyes. In the beginning | was unconcemed, believing that hohesty, truthfuiness,
and hard work would exonerate me. | had always been told that sooner or later the truth would
surface and {ruth would win. | still believe that, “but not necessarily in this fife”.

Several years ago, | was asked to perform a pre-INPO assessment of the Chemistry Program at
Sequoyah Nuclear Plant. This was in anticipation of a site INPO evaluation scheduled to be
performed in 1992, My instructions from Bill Lagergren, the Operations Manager at Sequoyah,
wefe as foliows: “| want you to do the assessment using the INPO criteria, and { want you to be
very critical. if the INPO documents and guidelines tell you to do something, and you don't do it
for whatever reason, | want that documented. If the INPO guidelines say for you to do something
a particular way and your program accomplishes the same thing a different way, document it. In
the same manner, even if they say to do something, and you accompiish it in what you feel is a
superior manner, document that as well.”

What he was looking for was a list of discrepancies. Then after the list was compiled, Bill sat
down with us and participate in the review process. He wanted to provide detached and objective
input as to what really needed 1o be fixed prior to the INPO visit. He made it very plain that the
list was for our intemal use only; it would not be going any further, baring the discovery of some
condition(s) adverse to quality.



| followed his instructions to the letter, and the resulting list was some 120 or 130 items. Mr.
Lagregren was delighted with my effort, remarking several times how pleased he was that | had
provided exactly what he wanted. Out of the long list of items only about a half dozen actually
resulted in some tweaking of the Chemistry Program prior to INPO’s arrival.

Unfortunately, what to one man was a job weli done, was to another a job undone. Shortly after |
submitted the resulls of the pre-assessment to Mr. Lagergren, Mr. John LaPointe, Sequoyah’s
Vice President, called Dr. Don Adams and me into his office on a Saturday, and it into us for four
hours. He was livid, yelling, cursing, swearing and levied all kinds of accusations against the
chemistry program and me. The end result (and this is critical) was that he instructed me to
enter every one of the items into TROI, Sequoyah's computerized system for Tracking and
Reporting of Open ltems. As we walked away from his office, | heard him réporting in to his
supervisor, Mr. Joe Bynum, that he felt Sequoyah was ready for the upcoming INPO assessment,
with the exception of the Chemistry section. Note: Remember that name, Joe Bynum, it will be

coming up a lot.

Note: Well, LaPoint was wrong. My review was a resounding success, and at the
conclusion of the INPO assessment for the first time ever INPO said there were no
findings and no concems with Sequoyah’s Chemistry’s Program.

| told you that entering this information into TROI was a critical step. Once this huge list of open
items appeared in TROI, every auditing and oversight group in TVA was unleashed on Sequoyah
Chemistry, and me in particular, with a vengeance. What for Mr. Lagergren was a source for
giving me a performance bonus became a festering tumor for others that ultimately lead to the
loss of my position, THREE M I can state with certainty, that using the corrective action
process at TVA is tantamount to professional suicide. NRC, TAKE NOTE: | can assure you
beyond reasonable doubt that the chilling effect flourishes in TVA’s Nuciear Program.

The FIRST ﬂf\_ﬂg I lost my position was back in 1993 when Mr. Joe Bynum placed me in TVA's
Employee Transition Program (ETP). In a letter from Joe Bynum | was told that they no longer
needed a Chemistry Superintendent, and therefore my job had been eliminated. Shortly after
being placed in ETP, another letter from Mr. Joe Bynum was circuiated stating that the Chemistry
Superintendent position at Sequoyah was being reinstated. He had lied when he said the job had
been eliminated, this was 6nly pretext used to get rid of me! Not only was it being reinstated, but
the position was being upgraded from a PG 9to a PG 10. '

Let me hasten to point out that this is the same Joe Bynum that TVA removed from their Nuclear
Program after losing Mr. Bill Jocher’s DOL and NRC cases. NRC's investigation of Bill Jocher's



case revealed that Bynum had lied under oath. TVA however chese to retain Mr. Bynum’s
services, simply moving him into the non-nuclear program. Today Mr. Bynum continues to be
handsomely rewarded by TVA; he continues to enjoy the benefits of employment, retirement,

salary increases and annual incentive bonuses since that time.

The fact of the matter is that even if you get caught doing the wrong thing, as long as it benefits
TVA in the process, you get to keep your job and even get a raise. If however you do the right
thing, like use the Corrective Action Process to document problems, you will find yourself
harassed right out of a job.

At first | was delighted to hear about my position being upgraded, thinking that they would follow
the rules, bring me out of ETP, place me in my job, and give me a raise! It did not happen. | was
interviewed for the “new” position and offered the job on the spot by Mr. Charles Kent the
department head and the new Sequoyah Plant Manager. | was given a raise commensurate with
a PG 10 position. Charles Kent told me that he knew all that had gone on before. He knew | had
been unjustly treated, that it was wrong, and that he had already brought the new Sequoyah Plant
Manager up to speed on my case. They were both in agreément that | should be reinstated.
Charles told me to lay low, stay quiet, and he would get this thing done quietly and quickly before
those who masterminded the previous shenanigans had a chance to find out what was going on.

This is all documented.

Shortly thereafter, Charles Kent called me back out to Sequoyah, and told me that it was not
going to work out. He said that others had found out about his plan, and it was like he had kicked
a homet's nest. He said it would be unfair for him to subject me to the kind of treatment that was
in store for me. | was summarily discharged back to TVA’s Employee Transition Program. The
same guys that targeted me before, guys that still today enjoy the benefits of a TVA employment,
Joe Bynum and Wilson McArthur and Tom McGrath gaot another chance to teach me a lesson,
and for the SECOND TIME | lost my position.

Wilson McArthur found out about Kent's plan to reinstate me, and he personally informed Joe
Bynum of Sequoyah's intentions. Bewildered and dejected, | went to McArthur’s office (thinking
he was my friend) and told him what had happened and that | was going to find out who had been
hiding in the bushes and shooting me in the back. McArthur confessed that he was the one who
told Bynum. Shocked, | asked him why he would do that, and he simply stated that Joe had to
know. The truth is that Bynum, McArthur and McGrath were all three responsible for having me

removed in the first place.



Following these developments | filed a complaint with the Department of Labor, which was settled
in 1993. In order to keep from being terminated, | reluctantly agreed to a settlement offer. | was
not only denied the PG 10, but also was removed from the Sequoyah Chemistry program, and
busted from a PG 9 to a PG 8. | was very much reluctant to take this offer untit a chance face to
face meeting with the Director of Human Resources, Mr. Phil Reynolds. Mr. Reynolds reassured
me that all those responsible for my demise had been reassigned or in some way moved out of
my chain of command, and | could come back without fear of reprisals. He personally
encouraged me to “put all this behind me” and get back to work.

Note: For the record, NRC never performed a thorough investigation of this first
complaint. Mr. Vorse was assigned the case, but following the initial meeting never once |
contacted me, never answered a single phone call, never retumed a phone call, or
acknowledged a fax, letters, anything! For years | have wondered if | would have been
spared further misery if he had done his job. | call on NRC’s |G to investigate the
disposition of this former case.

After approximately a year in this lower job, following the death of my General Manager Mr. Don
Moody, Mr. Tom McGrath, Chairman of the Nuclear Safety Review Board and Wilson McArthur a
long standing member of the Nuclear Safety Review Board were directly in my chain of
command. These two underlings of Joe Bynum, professional thugs, dusted off their old bag of
dirty tricks, and you guessed it, | was for the THIRD TIME surreptitiously reorganized out of
another position. | was in line for my third and final lesson from these guys.

Older and wiser now, | recognized what was going on early in the development stages, and
hoping to avoid trouble, went to Human Resources to discuss my concems directly to the
Personnel Department, specifically Mr. Ed Boyles and Mr. Phil Reynolds. | told them plainly, in
advance, what McGrath and McArthur were scheming. [ also told them what | would be forced to
do if this course of action was not tumed around. The Human Resource Department, specifically
Mr. Phil Reynolds and Mr. Ed Boyles, chose 1o stand aside and abide by the dictates of McGrath
and McArthur, with Mr. Oliver Kingsley in full knowledge and support. Therefore, | submitted a

second DOL complaint.

Phil Reynolds met with me and told me that he would allow me to keep my job, working for
McArthur and McGrath, if | would drop the DOL complaint. | refused, knowing that short of having
in my hand hard and fast DOL and NRC rufings on this case, | would be in for the same treatment

again.

As a matter of routine with the filing the DOL complaint, | met with TVA's IG. | carefully went over
the evidence that | had to date, apd the inspector documented the conversation and said he



would look into it. The report he submitted was a farce. It was filled with remarks like, “He said
one thing, and they said something different. Therefore, | could not decide who was telling the
truth.” It was laughable. Notice that this “investigative” body, having command of the same set of
facts as DOL and NRC, was incapable of dealing with those facts. NRC and DOL had no
problem understanding what went on, and got to the bottom of the matter, at least preliminarily.
Never, never, never, trust what you hear from TVA's Inspector General.

Thanks to Ms. Benson, NRC in concert wiih DOL has successfully and comrectly ammived at the
preliminary conclusion that TVA has once again discriminated against an employee engaging in
protected activities. | find it incomprehensible that | am standing before this group. Do you
realize that TVA has discriminated against and removed three Chemistry Managers for engaging
in protected activities?

| can remember not too long ago when Dr. Ralph Matthews, Chemistry Superintendent at Watts
Bar Nuclear Plant, was removed from his position for refusing to be pressured into signing off on
a start up plan he knew did not meet commitments made by TVA to NRC. He filed a complaint,
you investigated and sure enough, Dr. Matthews was right, but he never again served another
day as the Chemistry Superintendent at Watts Bar. TVA sent out a form letter stating that they
would not tolerate this type of discrimination, and that people should feel free to voice concems
without fear of reprisals, etc.

Shortly thereafter we see Mr. Bill Jocher, TVA’s Corporate Chemistry Manager, being removed
from his position, and he too filed a complaint. This also resuited in DOL and NRC rulings
against TVA, and here comes that form le’der again stating that TVA will not tolerate
discrimination. | can remember reading it again, and saying to myself, “I'll bet TVA leamned their
lesson this time. Surely the intimidation and harassment of employees for raising safety concems
will stop now.”

Well here we are again. | wonder if TVA has already circulated that stupid little letter around, and
lied again after this case? TVA lies when they state that they will not tolerate discrimination. TVA
lies when they say that people shouid feel free to submit concerns, and use the corrective action
process. TVA lies when they say that they will deal seriously with those who discriminate against
employees. Check it out, McArthur, McGrath and Bynum are still gainfully employed by TVA!

NRC and TVA, you have no credibility when it comes to the protection of those who raise
concems using the Corrective Action Process. Indeed, it is now to the point that it appears there
is collusion between your agencies. How could NRC aflow the systematic destruction of people



like me to continue? TVA, have you hired an independent consuiting firm to come in and
interview your employees to verify that everyone has a warm feeling about submitting safety

the past! Bye the way, strangely enough, the consuiting firm never asked for my opinion!

How many times is it going to take? Let me state this as plainly as | know how. FIRST, TVA
should be assessed the maximum fine possible for this case. SECOND, TVA has no

business holding a license to operate a nuclear power facility until they can prove with
reasonable assurance that the intimidation, harassment, and ruin of individuals raising
legitimate safety issues is no longer tolerated. THIRD, NRC should insist that | be made
whole again and force TVA to reinstate me at or above a PG 10 level which they denied me,
with no loss of pay, no loss in benefits, and no break in service. This, and only this, would

send them a resounding message that there are consequences to illegal behavior.

THE ISSUANCE OF LETTERS AND INDEPENDENT VERIFICATION BY CONSULTING FIRMS
FUNCTIONING AT TVA’s DIRECTION IS NOT SUFFICIENT PROOF! IT IS ALL LIES, AND
SHOULD NOT BE TOLERATED BY YOU, NRC, UNLESS YOU TOO ARE WILLING TO
STAND ASIDE AND ALLOW THE CHILLING EFFECT TO RUN ITS COURSE.

Well NRC, what are you going to do this time? Anything short of the maximum enforcement
possible with my reinstatement means TVA has beat the system again. Nothing else will result in
a change to TVA's heart of hearts? History has repeated itself three times for me personally and
for three chemistry managers. You call us down here years after the fact with a “preliminarily”
ruling in my favor. Now they can once again repeat their old fine, “These problems happened
years ago, the people responsible have been reassigned to the non-nuclear program, or left TVA.
We are better now; we take discrimination very seriously, and we will not tolerate it any more™. [t -

Well, what about me? What about the guy that thinks right will win, the cream will rise to the top,
truth triumphs, and on and on and on? Let me tell you about me. | signed a settlement, and after
paying taxes, and attorney’s fees, eic, | had enough money to last about . You
would think this would be sufficient time to find replacement employment. My first try was at
INPO, | filled out an application, and did the telephone interview thing. Everything was going so
well, and then | hit a brick wall. While | was in the process of being scheduled for an interview,
the INPO person handling my application went to the people in their own chemistry department
asking for verbal references from anyone who knew me. Dr. Jim Corbin, one of the chemistry
evaluators, said something like this, “Well, | don't really know the facts, but | do know that TVA




has been trying for years to get rid of him.” Needless to say, | never got the interview, and every
attempt since then is met with rejection. This blackballing is real, iangible, purposeful, and

undeniable.
Other interesting facts:

* My wife is not insurable due to a congenital heart defect. We were not allowed to
purchase health insurance using TVA's group retirement plan.

o | cannot find work in the Chattancoga area that will pay me what | was making.

« | am faced with the fact that | must sell my home in the very near future.

* My son has been indelibly scared by the fact that someone can do the right thing and
suffer so fong and so markedly.

« Retirement for me is now out of the question.

This is what happens to someone who does the right thing at TVA. On the other hand, the
person who lies under oath gets a new job, gets a raise and bonuses every year; all the benefits
an agency the size of TVA can afford. To TVA | must say that my hat is off to you. You won! |t
may appear from the proceedings here that | may be winning, but | will not. | cannot provide for-
my family, | cannot provide for retirement, | cannot even hold on to my house. Your goal was to
silence and get rid of me, and you met your objective. You may have to pay a fine, but what is

like fining me a penny. No wonder there is no real change!

I am most concerned with the fact that many people had to stand up on my behalf and tell the
truth, not counting the costs, in order for TVA to have been found guiity, at least preliminarily. |
fear for their future in TVA’s Nuclear Program, for they will face the same intimidation and
harassment as | was subjected to if this preliminary ruling does not stand. | was going to
mention their names in this presentation, but | do not feel that TVA can be trusted with that
information. | know TVA has already made life miserable for some. | was going to give the list to
NRC, but | fear it would end up in TVA’s hands, so TVA could “make sure they were propery
ireated.” | have decided to keep it confidential, and should TVA make further attempts to ruin

their fives, as they have mine, | will make it public at that time. it probably will not matter, for as
we have already seen once TVA decides to harass and intimidate someone with clear resolve to

run him or her off, they will be dauntless on their mission.



I HAVE TROUBLE UNDERSTANDING HOW IT IS THAT TVA CONTINUES TO GET AWAY
WITH THE SYSTEMATIC ASSASSINATION OF THE CAREERS OF THEIR EMPLOYEES.
NRC has been ineffective at preventing this. NRC’s IG should investigate why you have

happen. How is it that you allow them to continue to get away with it? Again, there is the
appearance of coflusion. Three chemistry managers, and all three times TVA sends the same
form letter around saying the same thing, make the same promises, and issue the same hollow
threats to managers who may contemplate discriminating against those who raise concems. Do
you believe them this time?

Let's face the facts! A fine for TVA is exactly what they would like to settle for at this juncture. It
not only means nothing to them monetarily, but they can say all this happened years ago, and

they are therefore absolved culpability. What TVA does not want is for you to insist that they

reinstate me. This would encourage their employees, showing them that the system works, and
that NRC has credibility and clout. It could be proved that the littie guy could win. This mustbe a
terrifying thought for TVA.

What was my sin, my crime? | was tried and found guilty by members of the Nuclear Safety
Review Board, of all things, Tom McGrath and Wilson McArthur. | was found guilty of performing
the letter and spirit of Bill Lagergren's wishes. 1 did not create the problems, | simply discovered
them. Since taking the Sequoyah Chemistry Superintendent back in 1988, | had found a
thousand problems, probably more. Never once do | recall receiving the third degree for finding
and fixing problems. But when | placed the list in TROI, and the problems entered the public

domain, all hell broke loose. That remains the root cause of the unraveling of my professional

career.

1 left a secure position at Arkansas Nuclear One; to go to TVA and | contributed {o their recovery
effort. | also brought every aspect of Sequoyah’s Chemistry Program solidly into INPO’s “Best
Plant” category. | never had even one INPO finding while | was in charge of the program. (The
first INPO evaluation came 6 weeks after | was placed in charge of Sequoyah’s chemistry group.
The data had already been sent to INPO and so the six findings in that évaluation were, or should
have been, charged to the previous chemistry administration). | succeeded, but it has cost me
my career and a future in Nuclear Power, and my family has paid an unspeakable price.

In TVA’s employ, doing the wrong thing is a vehicle for continued prosperous employment:

« lying under oath



« Making life miserable for and participating in the ruin of those who uncover problems
» Protecting the TVA's at any cost
« Standing aside when you know Federal Law is being violated

What was my sin? | did the right thing! | conclude with this quote, “For what credit is there if,

when you sin and are harshly treated, you endure it with patience? But if when you do what is
right and suffer for it you patiently endure it, this finds favor with God.” 1 Peter 2:20.
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