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RESPONSE TO FREEDOM OF
INFORMATION ACT (FOIA) / PRIVACY RESPONSE —
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PART I. -- INFORMATION RELEASED

___1 No additional agency records subject to the request have been located. ‘

1, Requested records are available through another public distribution program. See Comments section.
Sﬁ |APPENDICES  Agency records subject to the request that are identified in the listed appendices are already available for
: D i public inspection and copying at the NRC Public Document Room.

@ iﬂ;'s PENDICES | Agency records subject to the request that are identified in the listed appendices are being made available for
R public inspection and copying at the NRC Public Document Room.

ﬁ Enclosed is information on how you may obtain access to and the charges for copying records located at the NRC Public
—  Document Room, 2120 L Street, NW, Washington, DC.

{’ APPENDICES
N K Agency records subject to the request are enclosed.

Records subject to the request that contain information originated by or of interest to another Federal agency have been
referred to that agency (see comments section) for a disclosure determination and direct response to you.

We are continuing to process your request.

See Comments.

PART LA -- FEES

AMOUNT* You will be billed by NRC for the amount listed. _None. Minimum fee threshold not met.
$ S ) ; You will receive a refund for the amount listed. Fees waived.
* See comments

for details

PART LB -- INFORMATION NOT LOCATED OR WITHHELD FROM DISCLOSURE

No agency records subject to the request have been located.

" Certain information in the requested records is being withheld from disclosure pursuant to the exemptions described in and for
~—— the reasons stated in Part I1.

This determination may be appealed within 30 days by writing to the FOIA/PA Officer, U.S. Nuclear Regulatory Commission,
~~ Washington, DC 20555-0001. Clearly state on the envelope and in the letter that it is a "FOIA/PA Appeal.”

PART I.C COMMENTS (Use attached Comments continuation page if required)

SIGNATURE - FREEDOM OF INFORMATION ACT AND PR%ACY ACT OFFICER /

Carol Ann Reed <_,ﬁ 5’5////;0/1/7 /

NRC FORM 464 Part 1 (6-1998) PRINTED ON RECYCLED PAPER This form was designed using InForms




Re: FOIA-2000-0014

APPENDIX D
RECORDS ALREADY AVAILABLE IN THE PDR

ACCESSION
NO. DATE NUMBER DESCRIPTION/(PAGE COUNT)
1. 09/13/95 9509130191 Letter from T. Zarges to NRC, subject:
Reply to a Notice of Violation. (9 pages)
2. 06/26/98 9807020035 Letter from John Grobe to S. A.

Patulski, subject: Notice of Violation
(NRC Inspection Rpt. No. 50-
301/98005(DRS). (14 pages)



NO. DATE

1. Undated
2. Undated
3. Undated
4, Undated
5. Undated
6. 10/31/97
7. 11/20/97
8. 03/03/98
9. 03/25/98
10. 03/31/98
11.  04/06/98
12. 04/13/98
13. 04/21/98

Re: FOIA-2000-0014

APPENDIX E
RECORDS BEING RELEASED IN THEIR ENTIRETY
(If copyrighted identify with *)

DESCRIPTION/(PAGE COUNT)

E-mail from C. Weil to C. Hauseman, regarding cancellation
of 4/16/98 Enforcement Conference (3 pages)

RIIl Proposal of holding conference (1 page)

Organization Chart : Morrison Knudsen Corporation (1 page)
Notice of Significant Meeting (2 pages)

Draft Opening Remarks for MK Meeting (1 page)

Facsimile transmission to K. A. Ashmus from S.D. Bell re:
Alain Artayet v. Morrison Knudsen Corporation Case No. 97-
ERA-34 (3 pages)

Distribution list (2 pages)

Proposed Enforcement Action EA 98-081 (4 pages)

Ltr. to T. H. Zarges from J. A. Grobe re: Apparent violation of
employee discrimination requirements, with attachments. (61

pages)
Notice of Significant Meeting (2 pages)

Note to C. Weil to R. Wendoll re: Purchase order request
for court reporter ( 4 pages)

E-mail to M. Hendricks from Alain Artayet re: Point Beach
SGRP Girth Weld (2 pages)

Ltr. to J. A. Grobe from T. H. Zarges re: MK’s mitigation of
any chilling effect among MK employees as a result of MK’s
retaliation (2 pages)



14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

04/23/98

11/02/98

12/03/98

12/08/98

12/17/98

12/18/98

01/05/99

01/08/99

01/08/99

01/26/99

01/26/99

01/26/99

01/27/99

01/27/99

01/28/99

01/29/99

E-mail to C. Weil from J. Gavula re: MK Enforcement
Conference Notification (1 page) ‘

E-mail to M. Stein from C. H. Weil re: request to “Reset the
Clock” (1 page)

E-mail to J. Gavula from C. H. Weil re: MK predecisional
enforcement conference (1 page)

E-mail from C. Weil to B. Berson, et. al., attaching e-mail
from J. Gavula to C. Weil, regarding MK enforcement. (2

pages)

E-mail to B. Berson from C. H. Weil re: MK, EA 98-081 (1
page)

E-mail to J. Petrosino from C.H. Weil re: MK Enforcement
Conference (1 page)

Notice of Significant Meeting (2 page)

Ltr. to L. E. Pardi from J. A. Grobe re: Apparent violation of
employee discrimination requirements, with enclosures. (48

pages)

Ltr. to D. Edleman from J. A. Grobe re: Apparent violation of
employee discrimination requirements, with enclosures. (48

pages)

Note to C. Weil from R. Wendoll re: purchase order for court
reporter (10 pages)

Letter from Steven Bell to John Grobe, re: MK (1 page)

Transcript in the matter of MK Predecisional Enforcement
conference. ( 122 pages)

View graph of NRC Enforcement Conference (13 pages)

Transcript in the matter of MK Predecisional Enforcement
Conference (141 pages)

Letter from R. Edmister to C. Weil re: Morrison Knudsen
Corporation (7 pages)

E-mail to M. Stein from C. Weil re: Letter sending transcript



30.

31.

- 32

33.

34.

35.

36.

02/01/99

02/02/99

02/23/99

02/26/99

04/01/99

04/08/99

08/10/99

to complainant in MK Case (3 pages)

E-mail to M. Stein from C. Weil re: documenting of
conversation (2 pages)

E-mail to C. Weil from B. Berson re: MK transcripts (3
pages)

E-mail to B. Berson from C. Weil re: Complainant’s review of
MK transcript (1 page)

E-mail to B. Berson from C. Weil re: Contact with
complainant in MK case, attached 2/25/99 e-mail from Weil
to Berson & Stein, and 2/23/99 e-mail from Weil to Berson,
Stein & Chidakel. (3 pages)

Ltr. to T. H. Zarges from J. A. Grobe re: Predecisional
Enforcement Conference, with enclosures. (14 pages)

E-mail to B. Clayton from C. Weil re: MK: EA 98-081(1 page)

E-mail to B. Clayton, et. al., from C. Weil re: MK (EA 98-
081; EA 98-540; EA 98-541) (1 pages)



From: C. H. Weil

To: CHP2.CAH3 *C)M.W(\ fwseman L

Subject: CANCELLATION OF 4/16/98 ENFOR CONFERENCE

Cheryl, we had scheduled an enforcement conference on 4/16/98, and I believe we asked you to set-up the TV hook-up. Please
cancel thatrequest. Yesterday, we decided to postpone the conference until early-mid May 1998. We'll let you know when we have
anew time and date for the conference. Sorry for the inconvenience. Chuck.

CC: JAGI1, KSG
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Frome Beverly Hicks

To: PLB1, JRK1, LLC, CHWI1, KSG, NPH, CHP2 KJC, CHP2]JX...
Date: 4/10/98 8:41am
Subjeck: Cancellation of Enforcement Conference

The Morrison Knudsen Bnforcement Conference scheduled for April 16, 1998, has been cancelled until further notice. The regional
calendar has been updated. :

cC: HBC



Morrison Knudsen

Options

1.

Hold conference soon
Pros - Fairly timely enforcement action in response to discrimination issue

Cons - May take action (or no action) without all the evidence

Hold conference (if deemed necessary) after reviewing SAM report (issue ~Aug)
Pros - Will have more information on which to make enforcement decision

Cons - Individuals’ memories fade
Less timely enforcement action

Wait for Secretary of Labor decision to determine if conference needed

(Assuming DOL finds discrimination occurred, hold conference only if we think individual
actions are appropriate. Otherwise, issue NOV to M-K with no conference if we agree
with DOL; or if we disagree, don’t issue NOV.)

Pros - We will know DOL's final position (for now we have to assume same as ALJ)
We will also have the benefit of reading the SAM report

Cons - Less timely still
Individuals’ memories fade more

Region 1l Proposal

Hold conference in abeyance until we receive and review the SAM report. At that time,
determine whether to proceed with conference or wait for Secretary’s decision (if still pending).

Note: In our conference invitation letters, we asked both M-K and WEPCo to respond within 30
days (and before the conference if possible) regarding chilled environment issue; in effect, this

was a chilling effect letter.
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UNITED STATES
NUCLEAR REGULATORY COMMIS»ION
REGION il

801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

NOTICE OF SIGNIFICANT MEETING
THIS MEETING IS NOT OPEN TO PUBLIC ATTENDANCE

Name of MK Investigator: Stier, Anderson & Malone Law Offices

Name of Contractor: Morrison Knudsen Corporation
Name of Licensee: Wisconsin Electric Power Company
Name of Facility: Point Beach Nuclear Plant

Docket Nos: 50-266; 50-301

Date and Time of Meeting: Thursday April 9, 1998 at 9 a.m. (CDT)

Location of Meeting: U.S. Nuclear Regulatory Commission
Region Il
801 Warrenville Road
Lisle, lllinois, 60532-4351

Purpose of Meeting: Meeting with MK investigators to present additional investigation
information regarding Morrison Knudsen (EA 98-081).

NRC Attendees:

J. Caldwell, Deputy Regional Administrator, Rl

J. Lieberman, Director, Office of Enforcement, NRR

M. Stein, Enforcement Specialist, Office of Enforcement, NRR

B. Berson, Regional Counsel, Office of Regional Administrator, Rl

J. Grobe, Director, Division of Reactor Safety, RIli

J. Gavula, Chief, Engineering Specialist Branch 1

K. GreenBates, Reactor Engineer, Engineering Specialist Branch 1

B. Clayton, Enforcement Officer, Enforcement Investigation Coordination Staff
C. Weil, Enforcement Specialist, Enforcement Investigation Coordination Staff
J. Ulie, Special Agent, Office of Investigations, Rl

| Licensee Investigator Attendees:
E. Stier, Stier, Anderson & Malone Law Offices
M. Cooper, Stier, Anderson & Malone Law Offices

NOTE: Attendance at this meeting by NRC personnel, other than those listed
above, should be made known to K. S. GreenBates at (630) 829-9738 by
COB April 3, 1998.

Approved by:

J. A. Gavula, Chief

Engineering Specialist Branch 1 E C%

See Attached Distribution



Notice of Significant 2
Licensee Meeting

SIGNIFICANT LICENSEE MEETING DISTRIBUTION FOR ENFORCEMENT CONFERENCES

H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs
B. W. Sheron, Acting Associate Director for Technical Review, NRR

B. E. Boger, Acting Associate Director for Projects, NRR

J. Lieberman, Director, Office of Enforcement

J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, OGC
E. G. Adensam, Acting Director, Division of Reactor Projects 1Il/IlV NRR
Chief, PIPB, NRR

Region Il Coordinator, OEDO

Project Directorate, NRR

Project Manager, Project Directorate, NRR

G. E. Grant, Director, Division of Reactor Projects, Rl

M. L. Dapas, Acting Deputy Director, Division of Reactor Projects, RIll
C. D. Pederson, Director, Division of Nuclear Materials Safety, RIlI

R. J. Caniano, Deputy Director, Division of Nuclear Materials Safety, Rl
J. A. Grobe, Director, Division of Reactor Safety, RIll

DRP Branch Chief

DRS Branch Chiefs

H. B. Clayton, Enforcement/Investigations Officer, RIII

R. M. Lickus, Regional State Liaison Officer, RIll

PMNS (E-Mail)

RI! Public Affairs (E-Mail)



Draft Opening Remarks for MK Meeting

. Good morning. My name is . lamthe This meeting concerns an
NRC Office of Investigations investigation and U. S. Department of Labor Administrative
Law Judge Decision which concluded that the Morrison Knudesen Corporation
discriminated against one of its employees, the Corporate Welding Engineer, for raising
safety concerns.

. This meeting is being held as requested in your March 16, 1998, letter to Bill Beach, the
NRC Region lll Administrator and it is being transcribed. It is not open to public
observation because the issues involve a potential deliberate violation of NRC

-requirements. You have requested an opportunity to present the results of an
investigation you conducted for Morrison Knutsen on this matter. We are prepared to
listen to your presentation, ask questions as necessary, and carefully consider what you
have to say. However, no enforcement decisions will be made before the predecisional
enforcement conference has been held with Morrison Knudeson and the facility
licensee. That conference is currently scheduled for April 16, 1998.

. Before turning the meeting over to you, | request that each of the attendees introduce
themselves and spell their last name for the benefit of the court reporter. Please speak
up so the court reporter can hear you.
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ULMER & BERNE 11p

ATTORNEYS AT LAW
) tnternet Address Bond Court Building B CBolul(rlxbus Office
ttpo//wwwoulmerconV 1300 East Ninth Street, Suite 900 { it Broad Street, Suite 1980
il pdires Cleveland, Ohio 441141583 e Do oL
’ Fax (216) 621-7488 Telephone (614) 228-8400
STEVEND. BELL (216) 621-8400
Direcs Dial (216) 9028831
Qctober 31, 1997

VIA FACSIMILE TRANSMISSION -

Keith A. Ashmus, Esq.

Thompson, Hine and Flory

3900 Society Center

127 Public Square

Cleveland, OH 44114

Re:  Alain Artayet v. Morrison Knudsen Corporation:
Case No. 97-ERA-34
Dear Mr. Ashmus:

[ assume that you have now received a copy of the Recommended Decision and Order
(“RD&0™) issucd by the Degartment of Labor on October 28, 1997. This letter is intended to bring
to your attention several urgent matters related to the issuance of the RD&O.

At the time Mr. Artayet was unlawfully transferred to the DuPont Washington Works
in Parkersburg, West Virginia, he was promised that his assignment there would last until at least
February, 1998. As you are aware from my prior correspondence to you, Mr. Artayet was “laid-off”
from his job from the DuPont Washington Works project effective September 30, 1997.

It is our opinion that but for the unlawful transfer of Mr. Artayet to the DuPont
Washington Works job, he would not have been subject to the purported “lay-off’, and that he would
pot have suffered any interruption in pay or benefits. Instead, as a direct and proximate resuit of the
decision made by Morrison Knudsen Corporation to transfer Mr. Artayet to the DuPont Washington
Works job, M. Artayet was in a pasition to be “laid-off", and has now suffered economic damages
as a consequence.

0CT-31-1997 1@:54 216 621 7488

4
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UiIMER & BERNE tir

Keith A. Ashmus, Esq.
October 31, 1997
Page 2

Mr. Artayet has applied for unemployment benefits, and he has been told that he
should expect to receive his first unemployment check later today. Because he has not yet received
an unemploymeat check, he is uncertain as to the exact amount which he will be receiving, but
inasmuch as unemployment benefits are not counted as “mitigating wages™ for purposes of
determining a backpay award, we consider the amount of Mr. Artayet’s unemployment checks to be
irelevant to the following discussion.

Mr. Artayet is ready, willing and able to report for work on Monday, November 3,
1997. If Morrison Kmudsen Corporation does not agree to immediately reinstate Mr. Artayet to his
position of Corporate Welding Engineer in the Cleveland office with all of the benefits and privileges
of that position which were previously enjoyed by Mr. Artayet, we will be forced to ask the
Department of Labor to award backpay to Mr. Artayet for the period beginning September 30, 1997
(the date he was “laid-off” from the DuPont Washington Works job) through the date when he
returns to work under the terms of a Preliminary Order which will eventually be issued by the
Department of Labor, IfMorrison Knudsen Corporation acts prudently to now voluntarily reinstate
Mr. Artayet to his former position, it would save both parties — and the Department of Labor — a
tremendous amount of expensive cffort.

It is Mr. Artayet's further understanding that certain important benefits of his
employment - including his life and health insurance benefits — will expire later today. Even if
Morrison Knudsen Corporation declines to voluntarily reinstate Mr. Artayet to his position prior to
the issuance of a Preliminary Order from the Department of Labor, we believe it would be
unnecessarily reckless under the circumstances for Morrison Knudsen Corporation to discontiniue any
of the benefits to which Mr. Artavet has been entitled in the past, 2nd to which he will be entitled at
such time as he retums to his position as Corporate Welding Engincer. We therefore request that
Morrison Knudsen Corporation confirm in writing that Mr. Artayet’s hezlth and life insurance benefits
will be continued from this date through the date on which Mr. Artayet resumes his employment as
Corporate Welding Engineer. We shall take such action as is appropriate to obtain this relief for Mr.
Arayet if we do not receive a satisfactory response from Morrison Knudsen Corporation.

OCT-31-1997 18:55 216 621 7488 P.03



ULMER & BERNE u1p

Keith A. Ashmus, Esq.
Qctober 31, 1997
Page 3

Morrison Knudsen Corporation holds in its hands the unilateral ability to avoid
unnecessary and expensive future litigation. Given the fact that today is the last business day of the
month of October, and further given the fact that certain benefits of importance to Mr. Artayet and
his family are scheduled to expire later today, we would appreciate your immediate response to this

letter.
Very truly yours,
(_ﬁ’*—/'
Steven D. Bell
145:kmh

cc.  The Honorable Daniel L. Leland (by fax)
Joe Ulie, Nuclear Regulatory Commission, Region V (by fax)
Richard R. EBdmister, Esq. (by fax)

0CT-31-1997 18:55 216 621 7488
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Distribution:

T. XL Zarges

G. B. Williams
L. E. Pardi

J. M. Carmody -
L~ R. Thomas
A.J. Walcutt

Randall Groh
Gary Andrus
Frank Bento
Willie Russell
Frank Gross

Cal Skow
Catherine Vonfeldt
Sam Artls

CHfT Felmlee
Monte Zengelere
Keith A, Shultis
Bob Wert

Mike Coffman
Dave Walker
Chuck Meyer
Steve Morey
Dave Adams
Larry Nelson
Chet Zegler
Steve Lovellete

) Tom Hedges

NOU-28-1997 08:52
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M é. Nicholson

K. R. Tobin
W. J. Jones

M. M. Cate
J. C. Garrett
A. B. Dawood

E. R. Recher

I/P Division Project Offices
Columbia Office

Detroit Regional Office

Detroit Regional Office
Federal Reserve Bank

Sun Company CM Services
MEK/Etkin Dearborn Sewer Tunnel
Central Region Operation
Boisc Home Office

San Francisco Operations Office
San Antonio Operations Office
New Frontiers Science Park
LMK-Rritish Airways World
Cargocentre

Boeing Strategic Partasting
GAB/U.S. Steel
Coming Asahi Project
Aristech Cheical Corporation
DuPont-Washington Works
University of Washington
Bronx Primary Schools

GM Opel - Polang Site
GM Opel - Thailand Site
Ford - Vietnam

Ford China

MK/T. 8. Albericl Chryslet

216 523 S612
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. 205, MK
PROPOSED ENFORCEMENT ACTION (% |E7<\ Bawoprs| 750

EA 98-081
Violation: Potential violation of 10 CFR 50.7, “Employee Protection”

Contractor:  Morrison-Knudsen Corporation (MK)
Cleveland, OH

Licensee: MK was under contract to Point Beach, and previously D. C. Cook, for
replacement of the steam generators. However, the apparent violation occurred
at the MK office in Cleveland, OH, which is described in the Ol report as the
Corporate Office, the Power Division, and the Engineering and Construction
Group. No information was developed to indicate that either NRC licensee was
involved in the alleged discriminatory act. At the time of the alleged violation, MK
was actively involved in the ongoing steam generator replacement project at the
Point Beach plant. Region Il recommends that neither licensee be cited.

Ol Re o. 3-97-013, dated 2/6/98
DOL No. 97-ERA-34
AMS No. RI-1997-A-0035

SES Sponser: Jack Grobe (630-829-9700)
Coordinator: Charles H. Weil (630-810-4372)

Summary of Facts: An allegation was made to the Department of Labor (DOL) and the NRC that
MK engaged in employment discrimination when MK transferred the corporate welding engineer
to a position as a site welding engineer position at a non-nuclear facility (chemical works). While
the individual did not lose pay, he was transferred from Cleveland, OH, to Parkersburg, WV.
Also, the position of corporate welding engineer appeared to last for an indefinite period, and the
Parkersburg position would end about February 1998. He was laid-off on September 30, 1997.
MK subsequently rehired the individual during November 1997, following the November 4, 1997,
Preliminary Order of the DOL Administrative Review Board.

During December 1996, Hartford Steam Boiler Insurance Company audited MK and made
several audit findings. During January 1997, the individual reviewed the MK welding procedures
for the steam generator replacement projects at the Point Beach (1995-97) and D. C. Cook
(1988) facilities, and presented his findings to MK management about MK welding procedures
for each project. (The welding issues are being followed-up by the Region Il Division of Reactor
Safety and the NRR vendor Inspectors). On January 15, 1997, he was relieved from his position
of corporate welding engineer and subsequently transferred to Parkersburg, WV.

In 1994 MK and Duke Power Engineering formed a company known as STG (steam generator
group) for the replacement of steam generators. Duke Engineering apparently provided the
engineering support for STG and MK, Cleveland, OH, provided the construction and quality
assurance aspects for STG. STG appears to be the site organization that actually did the work.
As with Point Beach and D. C. Cook plants, STG does not appear to have been involved in the
alleged discriminatory act involving the MK corporate welding engineer in Cleveland, OH.

PREDECISIONAL 7
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The complaint was investigated by the Occupational Safety and Health Administration (OSHA).
The OSHA Area Director concluded that the complaint was without merit. That conclusion was
appealed. In an October 28, 1997, Recommend Decision and Order, the DOL Administrative
Law Judge (ALJ) ordered MK to rehire the individual. In that decision, the ALJ noted that the
individual was transferred to “an inferior position® at Parkersburg, WV. The ALJ’s decision was
upheld on November 7, 1997, in a Preliminary Order by the DOL Administrative Review Board.
MK rehired the individual during November 1997, following the Administrative Review Boards'’s
Order. However, MK had already hired a new corporate welding engineer and the individual
could not be retumed to his former position. Rather, he was rehired as a welding engineer at the
same pay as he had received when he was the corporate welding engineer.

In Report No. 3-97-013, the Office of Investigations (Ol) made essentially the same conclusion
as the ALJ and the DOL Administrative Review Board.

Sianificance:

The safety and risk significance of the apparent violation of 10 CFR 50.7 is low. However, the
regulatory significance is high because corporate managers were involved in the alleged
discriminatory act. The safety and risk significance for the underlying technical violations may be
high because a technical violation would involve welding for the steam generator replacement
projects.

Summary of Proposed Enforcement Actions

A. Conduct a transcribed predecisional enforcement conference (PEC) with MK. Ask MK to
bring the involved MK managers to the conference. The alleger would be invited to
attend.

The letter to MK confirming the PEC will include relevant “chilling effect” language.

B. Following the PEC, consider issuing a Severity Level | violation to the MK Corporation.
The letter to MK should indicate that MK can wait until the final DOL order is issued
before responding to the proposed violation. However, that letter would tell MK that the
response to any “chilling effect” cannot be delayed.

C. A Demand for Information (DF!) would be issued to MK at the same time as the NOV.
DFI language could either be contained in the body of the letter transmitting the NOV to
MK or be a separate enclosure to that letter.

The DFI would ask MK to provide written assurance that:

1. The NRC can have confidence that MK will abide by all NRC rules and
regulations, including 10 CFR 50.7, in the future,

2. The NRC can have confidence that any “chilling effect,” either perceived or actual,
has been abated by MK, and

PREDECISIONAL ENFORCEMENT INFORMATION, NOT FORRELEASE—
WITHOUT-FHE-ARRROVAL-OF-FHE DIRECTOR,-OFFICE-OF- BNFORCEMENT-
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3. The NRC and MK can both have confidence that the MK managers involved in the
discrimination will abide by NRC rules and regulations, including 10 CFR 50.7, in
the future.

D. Regarding the individuals involved in the discriminatory act:

Neither DOL nor Ol made a specific conclusion about the culpability of any particular MK
manager for this violation. However, the information in Paragraph 4 of the Ol report
discusses the MK Division Executive Vice President and his decision for the
discriminatory act. Other MK managers, the CEO/President and the Director of
Performance Systems are also discussed in Paragraph 4 of the Ol report, but the report
shows that each was only aware of the reassignment decision made by the Division
Executive Vice President. Therefore, in order to make an informed enforcement decision
about the latter MK managers, a very detailed analysis of the Ol exhibits will have to be
made. It is estimated that the staff would expended 3-4 days to develop the detailed
evidence need to support an enforcement position about the individuals.

Region Il believes that sufficient evidence could be developed from the Ol report to
support an order removing the Division Executive Vice President from participating in
NRC-licensed activities for a period of five periods. The recommendation of a five year
removal from NRC-licensed activities is based on the proposed Severity Level | violation
to the company. However, a final decision about any particular MK manager should wait
until DOL issues its final decision in this matter.

Proposed NOV

Based on the DOL Orders and the Ol findings, Region Il recommends that MK be cited for a
violation of 10 CFR 50.7, “Employee Protection.” A draft NOV follows:

10 CFR 50.7 requires, in part, that discrimination by a contractor or subcontractor of a
Commission licensee against an employee engaged in certain protected activities is
prohibited. Discrimination includes discharge and other actions that relate to the terms,
conditions or privileges of employment. Protected activities include, but are not limited
to, providing information to the employer about possible violations of NRC activities.

Contrary to the above, on January 15, 1997, Morrison-Knudsen Corporation (MK)
engaged in prohibited employment activities when MK removed Mr. (individual's name),
from his position as the MK corporate welding engineer at the MK corporate offices in
Cleveland, OH, and subsequently transferred Mr. (individual’'s name) to an MK project in
Parkersburg, WV, as a site welding engineer. MK removed Mr. (individual's name) from
the position of corporate welding engineer and transferred Mr. (individual's name}) after
he delivered adverse reports to MK management about the quality of welding procedures
used by MK to replace steam generators at the Point Beach and Donald C. Cook nuclear
power plants, a protected activity.
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A Severity Level | violation is recommended. Supplement VIl to the NRC Enforcement Policy
(Policy), Example A.4, categorizes the violation as “action by senior corporate management in
violation of 10 CFR 50.7." The MK employees involved in the violation were senior corporate

managers of MK in Cleveland, OH. :

Section 111(3) of the Policy and Section 2.11.b.3 of the NRC Enforcement Manual (Manual)
requires that the be consulted Commission prior to issuing a Severity Level | violation.



UNITED STATES
NUCLEAR REGULATORY COMMISSION

REGION Iil
801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

March 25, 1998

EA 98-081

Mr. Thomas H. Zarges

President and Chief Executive Officer
Engineering and Construction Group
Morrison Knudsen Corporation

1600 West 3rd Street

Cleveland, OH 44113

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 and ARB 98-016)
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013)

Dear Mr. Zarges:

This is in reference to an apparent violation of NRC requirements prohibiting discrimination
against employees who engage in protected activities (i.e., 10 CFR 50.7). The apparent
violation involves the Morrison Knudsen Corporation (MK) discriminating against one of its
employees at the MK corporate office in Cleveland, OH. At the time of the apparent violation,
MK was involved in the replacement of steam generators at the Wisconsin Electric Power
Company's (WEPCo) Point Beach nuclear plant. This apparent violation was discussed with
Margaret Cunningham of your staff on March 16, 1998 and Lou Pardi on March 17, 1998.

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding
(97-ERA-34). The presiding Administrative Law Judge (ALJ) in the DOL proceeding found, in a
Recommended Decision and Order issued on October 28, 1997, that MK's removal of the
complainant from his position as group welding engineer (GWE) and his subsequent
reassignment to an “inferior job” constituted an adverse employment action. Further, the
removal of complainant from the position as GWE within 24 hours after he engaged in protected
conduct (his findings conceming weld procedures used by MK at the Point Beach plant) raises
the inference as a matter of law that his removal was in retaliation for his protected activities.
The DOL ALJ’'s Recommended Order required MK to reinstate the complainant to the position
of GWE at MK's office in Cleveland, OH, and the complainant be given the same
compensation, terms, conditions, and privileges as he previously had as GWE. In a Preliminary
Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case
No. 98-016) confirmed the findings and order of the DOL ALJ. Copies of the DOL ALJ's
Recommended Decision and Order and the DOL ARB's Preliminary Decision are enclosed
(Enclosures 1 and 2).

The NRC Office of Investigations (Ol) also investigated this matter (Ol Case No. 3-97-013,) and
reached the same conclusion as the DOL. Enclosure 3 is the synopsis of the Ol report.

Elq
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The NRC staff's review of the DOL and Ol findings indicate that the action taken against this
individual was in apparent violation of 10 CFR 50.7. Therefore, this apparent violation is being
considered for escalated enforcement action in accordance with the “Genera! Statement of
Policy and Procedure for NRC Enforcement Actions” (Enforcement Policy), NUREG-1600
(Enclosure 4). The NRC is not issuing a Notice of Violation at this time; you will be advised by
separate correspondence of the results of our deliberations on this matter. Also, please be
aware that the characterization of the apparent violation described in this letter may change as
a result of further NRC review.

A transcribed predecisional enforcement conference to discuss this apparent violation has been
scheduled for April 16, 1998. The NRC requests that you and Messrs. Lou Pardi,

Drew Edleman, and Andy Walcutt be present at the conference. Since the performance of MK
employees will be discussed during the conference, the conference will be closed to public
observation. However, the NRC licensee, WEPCo, has been requested to attend. In addition,
the NRC's Enforcement Policy, as amended by, Policy and Procedure for Enforcement actions;
Policy Statement, 62 FR 13906 (March 24, 1997), permits the employee or former employee
who was the subject of the alleged discrimination to participate in the conference. Accordingly,
the complainant will be invited to attend the conference. He may participate by observing the
conference and if desired, following the presentations by MK and WEPCo, make a presentation
to address his view on why he believes discrimination occurred and his views on the other
presentations. Morrison Knudsen and WEPCo will then be afforded an opportunity to respond,
and the NRC may ask some clarifying questions. In no case will the NRC staff permit you or
the individual to cross-examine or question each other.

Folliowing the conference with MK and the WEPCo, Messrs. Pardi, Edleman, Walcutt, and you
will be invited to hold individual, transcribed, predecisional enforcement conferences with the
NRC if any of you wishes to make the NRC aware of any additional information. Should these
conferences be requested, they will be held on the afternoon of April 16, 1998, and each will
involve only the individual, the individual's counsel (if represented) and the NRC.

The decision to hold an enforcement conference does not mean that the NRC has made a final
determination on enforcement action in this case. While the NRC normally relies on the DOL's
findings in determining whether a violation occurred when such findings are based on an
adjudicatory proceeding, the conference is being held to obtain any additional information that
will enable the NRC to make an informed enforcement decision. In addition, the conference is
an opportunity for MK to provide its perspectives on: 1) the severity level of the apparent
violation; 2) the application of the factors that the NRC considers when it determines the

amount of a civil penalty that may be assessed in accordance with Section VI.B.2 of the
Enforcement Policy; and 3) any other application of the Enforcement Policy to this case,
including the exercise of discretion in accordance with Section VII.

We note that MK was the subject of a previous NRC escalated enforcement action (EA 95-079).
That enforcement action was issued on August 14, 1995, and concemed a Severity Level ||
violation of 10 CFR 50.7 by MK at the Fort St. Vrain nuclear plant. By letter dated

September 13, 1995, MK responded to that violation and provided a description of the
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corrective actions taken to prevent recurrence of a similar violation in the future. In this regard,
the NRC requests that MK be prepared to address why its actions in response to the previous
employment discrimination violation were not effective in precluding the action taken against the
complainant in the current matter. Also enclosed for the information of MK and it employees
are copies of NRC Information Notice No. 98-04, “1997 Enforcement Sanctions for Deliberate
Violations of NRC Employee Protection Requirements” (Enclosure 5), and NRC Policy
Statement “Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without
Fear of Retaliation,” (Enclosure 6).

While we recognize that MK has appealed the DOL ALJ's decision in this case, the NRC must
review this matter to determine whether a violation of 10 CFR 5§0.7 may have occurred. Such a
violation, if it occurred, could have a chilling effect on other MK employees in that it might deter
them from identifying any nuclear safety related concerns they may have.

In addition, pursuant to sections 161c, 1610, 182 and 186 of the Atomic Energy Act of 1954, as
amended, and the Commission’s regulations in 10 CFR 2.204, in order for the Commission to
determine whether regulatory action needs to be taken pending a determination as to whether
enforcement action is to be taken for the issues to be discussed at the conference, and to -
ensure compliance with NRC regulatory requirements, you are required to provide this office,
within 30 days of the date of this letter, or if possible before the April 16, 1998 conference, a
response in writing and under oath or affirmation that describes actions you have already taken
or plan to take to assure that this matter is not having a chilling effect on the willingness of other
employees to raise safety and compliance concemns within you organization.

In accordance with 10 CFR 2.790 of the NRC's “Rules of Practice,” a copy of this letter and the
required written response will be placed in the NRC Public Document Room (PDR). To the
extent possible, your response should not include any personal privacy, proprietary, or
safeguards information so that it can be placed in the PDR without redaction. If personal
privacy or proprietary information is necessary to provide an acceptable response, then please
provide a bracketed copy of your response that identifies the information that should be
protected and a redacted copy of your response that deletes such information. If you request
withholding such material, you must specifically identify the portions of your response that you
seek to have withheld and provide in detail the bases for your claim of withholding (e.g., explain
why the disclosure of information will create an unwarranted invasion of personal privacy or
provide the information required by 10 CFR 2.790(b) to support a request for withholding
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confidential commercial or financial information). If safeguards information is necessary to

provide an acceptable response, please provide the level of protection described in
10 CFR 73.21.

Sincerely,

?aﬁa/éu&

John A. Grobe, Director
Division of Reactor Safety

Docket Nos. 50-266; 50-301
License Nos. DPR-24; DPR -27
Enclosures: 1. ALJ's Recommended Decision and Order
2. ARB's Preliminary Order

3. Ol Report Synopsis

4. NRC Enforcement Policy

5. Information Notice 98-04

6. NRC Policy Statement

cc w/enclosures (1-6):
L. Pardi

D. Edleman

A. Walcutt
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cc w/enclosures (1 - 3):

R. Grigg, President and
Chief Operating Officer, WEPCo

S. Patulski, Site Vice President
Point Beach Nuclear Plant

A. Cayia, Plant Manager

B. Burks, P.E., Director
Bureau of Field Operations

Cheryl L. Parrino, Chairman,
Wisconsin Public Service Commission

State Liaison Officer

NRC Office of Enforcement

J. Goldberg, OGC

B. Boger, NRR

C. Carpenter, NRR

L. Gundrum, NRR

R. Mediock, Area Director,
OSHA Cleveland Area Office

bce w/o enclosures:

Region Il Office Allegation Coordinator
(AMS No. RIII-1997-A-0035)



U.S. Department of Labor Office of Administrative Law Judges
Seven Parkway Center
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CASE NO. 97-ERA-34

In the Matter of

ALAIN ARTAYET
Complainant

V.

MORRISON KNUDSEN CORPORATION
Respondent

Appearances:

Steven D. Bell, Esq.
Lynn R. Rogozinski, Esq.
For the Complainant

Keith A. Ashmus, Esq.
Heather L. Areklett, Esq.
For the Respondent

BEFORE: DANIEL L. LELAND
Administrative Law Judge

MMENDED DECISION AND QRDER

This case arises under the employee protection provisions of the Energy Reorganization
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission
Licensees from discharging or otherwise discriminating against an employee who has engaged in
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on
February 18, 1997, which was investigated by the Occupational Safety and Health Administration
and found to be without merit. Complainant made a timely request for a hearing before an
administrative law judge, and a hearing was held before the undersigned in Cleveland, Ohio on
June 11 and 12, 1997. Complainant’s exhibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and
respondent’s exhibits (RX) A-L were admitted into evidence. At the close of the hearing the
parties were given sixty days to submit briefs, and the due date for filing briefs was later extended
to September 22, 1997. Both parties filed timely briefs.
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Complainant holdé a Bachelordf SélencexDégree in Welding Engineering from Ohio State
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondent
is an international engineering and construction company which performs work on nuclear power
plants among others. The GWE is located in respondent’s Quality Assurance Department. (TR
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Lou
Pardi, and the Group Quality Director is Andrew Walcutt, complainant’s immediate superior. (TR
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995,
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces
steam generators at nuclear power plants and which has its own quality assurance program. (TR
38; CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible -
for oversight of the activities of Project Welding Engineers (PWE) and qualifying welding
procedures. (TR 41)

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point
Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a
large amount of welding. (TR 44) In May 1996, Max Bingham, the project manager, asked
complainant to help develop the welding procedures to be used at Point Beach. (TR 45-46)
Bingham wanted complainant to delegate the qualification of the welding procedures at Point
'Beach to the PWE, Eugene “Rusty” Gorden. (TR 46) Qualification of welding procedures was
the function of the GWE. (TR 60-63) Complainant at first refused because he was unfamiliar
with Gorden’s technical capabilities. (TR 47) Complainant then began the process of qualifying
the welds at a site in Memphis, Tennessee in May or June 1996. (TR 49) In July 1996, Bingham
again asked complainant to delegate qualification of the welds at Point Beach to Gorden and
complainant’s refusal to do so angered Bingham. (TR 50-51) Complainant then acquiesced in the
delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53) '

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the
site-specific welding procedures to be used at Point Beach. (TR 55, 65-66; see also CX 51; RX
C1,p.1;§9.2.5) The GWE was responsible for submitting generic welding procedures to the
PWE who tailored them to the needs at Point Beach. ('I‘R 55) Gorden was supposed to send the
site-specific welding procedures to complainant for review but he failed to do so despite
complainant’s request to see them. (TR 56-57) At the end of October 1996, complainant for the
first time reviewed the site-specific welding procedures written by Gorden and found five of them
to be unacceptable. (TR 57) On November 6, 1996, complainant sent a fax to Gorden identifying
the deficient welding procedures and calling Gorden’s attention to the codes of the American
Society of Mechanical Engineers. (TR 58-60; CX 6) Gorden, however, ignored complainant’s
comments. (TR 62) Complainant stated that he mformed Walcutt of the problems in the welding
procedures for Point Beach but Walcutt felt that as the'Hartford Insurance Company audit was
coming up on December 30-31, 1996, nothing should be dohe‘to correct the problems (TR 70)
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Walcutt denies that complainant informed him of the welding deficiencies at Point Beach or that
Walcutt told him to take no action. (TR 247)). Complainant’s offer to work with Gorden to
remedy the welding problems was also assertedly rejected. (TR 71)

During the week of December 16, 1996, complainant states that Pardi met with him and.
removed him from nuclear responsibilities for steam generator replacement citing complainant’s
personality conflicts with Cepkauskas and Bingham. (TR 72) (Pardi denied that this meeting ever
took place or that he removed complainant from his supervision of welding at nuclear power
plants at this time. (TR 163)) Walcutt asked complainant to prepare for the upcoming Hartford
audit and complainant informed him that the audit would reveal deficiencies in the welding
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and
on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding
procedures. (TR 76-77, 79-80, RX D 1) Upon reading the audit report Waicutt asked
complainant to review all the welding procedures for Point Beach. (TR 80) Complainant
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to
Walcutt on January 14, 1997 who in turn delivered a copy to Pardi and Bingham. (TR 80-81; see
CX 12) On the moming of January 15, Walcutt also asked complainant to prepare a report on the
welding procedures at the D. C. Cook project. (TR 83-84) Complainant informed Walcutt that
there were deficiencies in the D. C. Cook prolect which were similar to those at Point Beach. (TR
85-86)

: Later on the morning of January 15, complainant was summoned to the office of Drew
Edleman, complainant’s administrative superior, who told complainant that he was being removed
from the GWE position because of personality conflicts with Cepkauskas and Bingham. (TR 86)
After his removal as GWE complainant continued to work on his report on D. C. Cook and
submitted a report on the welding deficiencies at that facility on January 22, 1997. (TR 87, 264-
267; CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area
field engineer on the night shift. (TR 88) Since that date, he has been living away from his family
in Cleveland and has been unable to participate in his children’s school activities. (TR 88)
Complainant has incurred approximately $10,000 in attorney fees in connection with this
litigation. (TR 89) ' .

Louis E. Pardi, whose title is executive vice president of respondent’s Power Division,
testified that he relied on the complainant to be respondent’s welding expert in all matters,
particularly qualification of welds, development of corporate welding procedures, and solving
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there
was friction between complainant and project personnel at Point Beach regardmg qualification of
welds and specific welding requirements. (TR 159-160) Pardi remembered seeing a memo from
the complainant that drop weight testing was not required at Point Beach which is contrary to
what he stated about the D. C. Cook project. (TR 161) In his testimony, Cepkauskas also
mentioned the friction between complainant and site personnel and the memo regarding drop
weight testing and that he informed Pardi of this. (TR 146, 147) Neither Pardi nor Cepkauskas
could produce the memo and Pardi admitted that he had not read the memo. (TR 150, 190) After
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being informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove
complainant as GWE. (TR 161) As complainant was not in Pardi’s chain of command, Pardi told
Edleman about the findings in the audit, and after rejecting the idea of relieving complainant only
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR
164; see also TR 204-206) Complainant’s memorandum regarding Point Beach was considered
when the decision was made. (TR 196-197) Pardi averred that the decision to remove the
complainant was based on his friction with the project personnel, his determination not to use
drop weight testing, and the Hartford audit. (TR 165-166)

~ Andrew Walcutt is the Group Quality Director for the respondent and was complainant’s
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the
corporate welding program, adherence to the welding codes, providing technical advice to project
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant
and he had with Gorden in November or December 1995 where an agreement had been reached
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told
complainant that he should not go back on his word. (TR 237-238) Walcutt also referred to a
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed
dissatisfaction with complainant’s performance, particularly his delegation of qualifying welds to
some one who was not working at Point Beach. (TR 241-242) In the Fall of 1996, Pardi told
Walcutt that he had lost confidence in complainant because he failed to recommend drop weight
testing. (TR 242-243) Walcutt later found, however, that complainant had not taken this
position. (TR 243-244, 281-282) Walcutt also stated that the failure of the welds in Memphis
was caused by a discrepancy in testing requirements and was not solely complainant’s fault. (TR
244-245) The witness denied that complainant told him that Gorden had failed to respond to his
criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy
any deficiencies. (TR 247)

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific
welding procedures at Point Beach. (TR 250) On January 28, 1995, Walcutt wrote a memo to
Tom Zarges (RX D) stating in part that the errors found in the audit could have been prevented
by effective communication between the GWE and the PWE. (TR 254) Complainant was not
solely responsible for the problems found by the audit and Gorden also contributed to the
breakdown in communications. Id. Walcutt recommended that Gorden be replaced as PWE. (TR
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at
Point Beach, but he did not ask complainant to investigate D. C. Cook. (TR 256) No mention of
complainant’s review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR
256-257) Walcutt acknowledged that complainant’s reassignment to Parkersburg occurred after
he wrote the memo about D. C. Cook, but he denies that there was any connection. (TR 261,

265, 266-267) '

Gorden developed the site specific welding procedures for Point Beach and in so doing he
changed the corporate welding procedures, which was a violation of respondent’s quality
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assurance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point
Beach’s welding procedures identified by complainant were not his fault. (TR 274) Complainant
always performed competently and professionally as a welding engineer, but had problems
communicating. (TR 275) The only valid reason to remove complainant from his position was his
failure to communicate with the project team. (TR 294) This problem was not mentioned,
however, in complainant’s evaluation in December 1996. (See RX G; see also TR 231-232)

Findings of Fact and Conclusions of Law
42 U.S.C. § 5851 provides that:

(1) No employer may discharge any employee or otherwise discriminate against
any employee with respect to his compensation, terms, conditions, or privileges of
employment because the employee...

(A) notified his employer of an alleged violation of this chapter or the Atomic
Energy Act of 1954;

B) refused to engage in any practice made unlawful by this chapter or the Atomic
Energy Act of 1954, if the employee has identified the alleged illegality to the
employer; '

(C) testified before Congress or at any Federal or State proceeding regarding any
provision (or proposed provision) of this chapter or the Atomic Energy Act of
1954; .

(D) commenced, caused to be commenced, or is about to commence or cause to be
commenced a proceeding under this chapter or the Atomic Energy Act of 1954,
... Or a proceeding for the administration or enforcement of any requirement
imposed under this chapter or the Atomic Energy Act of 1954, as amended;

(E) testified or is about to testify in any such proceeding or;

(F) assisted or participated or is about to assist or participate in any manner in such
a proceeding or in any other manner in such a proceeding or in any other action
to carry out the purpose of the Atomic Energy Act of 1954, as amended.

To establish a prima facie case of discrimination under § 5851, the complainant must
show: (1) his employer is subject to the Act; (2) the complainant engaged in protected activity;,
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the
protected activity when it took the adverse action, and (5) an inference that the protected activity
was the likely reason for the adverse employment action. Zinn v. University of Missouri, 93-
ERA- 34 and 36 (Sec’y, January 18, 1996). See also Carrollv. U. S. Dept. of Labor, 78 F. 3d
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52 (8% Cir. 1996}.~ If the complainant proves a prima.facie case, the burden of production shifts
to the employer to articulate a legitimate nondiscriminatory reason for the adverse action.
Carroll, 78 F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason
for the adverse action, the complainant has the ultimate burden of persuading that the reasons
articulated by his employer were pretextual, either by showing that the unlawful reason more
likely motivated the employer or by showing that the proffered explanation is unworthy of
credence. Nichols v. Bechtel Construction Co., 87-ERA-44 (Sec’y, October 26, 1992), Carroll,
supra, Kahn v. U. S. Secretary of Labor, 64 F. 3d 271, 278 (7* Cir. 1995).

Complainant alleges three separate adverse employment actions taken as a result of his
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the
welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima
facie case as to each of these incidents.

Respondent concedes that is subject to the Act. Moreover, complainant’s performance of
quality assurance functions constitutes protected activity under the Act. See Mackowiak v.
University Nuclear Systems, Inc., 735 F. 2d 1159, 1163 (9* Cir. 1984), Bassett v. Niagara
Mohawk Power Co., 86-ERA-2 (Sec'y, July 9, 1986). With regard to the first allegation of
retaliation, Pardi denied that a meeting with complainant took place in December 1996 in which
ae removed him from his nuclear responsibilities and his version is supported by the testimony of
Edleman and Walcutt. Assuming that Pardi did remove complainant from jurisdiction over
nuclear power plants and that this constitutes adverse employment action, the evidence is not
persuasive that Pardi knew about complainant’s protected activity prior to the meeting and that
his removal was in retaliation for his protected activity. I reach the same conclusion regarding
complainant’s report on the D. C. Cook project. Walcutt credibly testified that he never told
Zarges, Pardi, or Edleman of complainant’s report on the welding deficiencies at D. C. Cook, and
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.
Therefore, complainant has failed to make out a prima facie case with regard to these two
incidents.

I reach a different conclusion with regard to complainant’s removal as GWE and
subsequent reassignment to Parkersburg. Respondent argues that Pardi and Edleman had already
decided to replace complainant as GWE before they were aware that he drafted the report on the
Point Beach welding deficiencies on January 14, but I do not find Pardi’s testimony to be credible
on this point. Furthermore, the adverse employment action, i.e., complainant’s actual removal
from his position as GWE, did not take place until January 15, one day after Pardi was given the
report on Point Beach. Therefore, 1 find that respondent was aware of complainant’s protected
activity when he was replaced as GWE. Respondent also maintains that complainant’s removal as
GWE and reassignment to a different position in Parkersburg was not an adverse employment
action because he was not discharged and there was no decrease in pay. However, complainant’s
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1ew position in Parkersburg as an area field engineer does not have the carporate. responsibilities
involved in his prior position-as GWE and is clearly less prestigious.. See Deford v. Secretary of
Labor, 700 F. 2d 281, 287 (6® Cir. 1983). See also McMahan v. California Water Quality
Control Board, San Diego Region, 90-WPC-1 (Sec’y, July 16, 1993), in which it was held that a
transfer was an adverse action in that it prevented the complainant from performing supervisory
duties and field enforcement which he preferred. Respondent also argues that “relocation is a way
of life” at Morrison Knudsen and that respondent maintains facilities much further from Cleveland
than Parkersburg to which complainant could have been reassigned. The fact that complainant
could have been sent to more remote locations has no significance, however, as complainant’s
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him
from his home and family in Cleveland. I therefore conclude that complainant’s removal as GWE
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment
action.” Finally, complainant’s removal from the position as GWE within twenty four hours after
he engaged in protected conduct raises the inference as a matter of law that his removal was in
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8" Cir. 1989).
Complainant has therefore made out a prima facie case. '

‘ - Respondent has cited as the reasons for complainant’s removal and reassignment his
overall performance as GWE, more specifically his recommendation that drop weight testing not
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel.
Complainant therefore has the burden of proving that these reasons are pretextual. Kahn, 64 F.
3d at 278. :

The drop weight testing excuse clearly lacks credibility. Pardi testified of seeing a memo
shown to him by Cepkauskas regarding the drop weight testing but could not recall the content of
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had
never recommended that drop weight testing not be used thereby indicating that Pardi’s asserted
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more
technical knowledge than Pardi regarding the welding requirements, stated that Gorden was
responsible for these errors as it was his obligation to develop the site-specific welding
procedures. Gorden actually changed the corporate welding procedures complainant had sent him
in violation of the respondent’s quality assurance program. When complainant discovered the
unacceptable welding specifications devised by Gorden, he informed him of the deficiencies and
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the
deficiencies cited in the audit were not complainant’s fault, which indicates that Pardi knew that
complainant was not to blame and removed him anyway. Walcutt stated that complainant always
acted in a competent and professional manner as a welding engineer. Thus the first two
articulated reasons for removing complainant are clearly pretextual.

Walcutt asserted that the only valid reason for removing complainant as GWE was his
failure to communicate with project personnel. Initially, I find it difficult to accept that
complainant would be relieved of his duties for this relatively insignificant reason. There is
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certainly no evidence in the record that this so called “friction” with on site personnel was so
persistent or egregious that it affected the efficiency of respondent’s construction work. It would
also appear that the cause of much of the “friction™ was complainant’s insistence on not
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently
with good reason. Some of the “friction” also resulted from complainant’s strict adherence to the
standards in respondent’s quality assurance program and the natural tension that may have taken
place with the project personnel who were attempting to adhere to precise schedules. As the
court in Mackowiak observed, “contractors regulated by § 5851 may not discharge quality control
inspectors because they do their job too well.” Mackowiak, 735 F. 2d at 1163. Finally, I note
that Walcutt did not discuss complainant’s communication problems in the performance
evaluation completed in December 1996 only twenty-three days before he was removed as GWE
allegedly for this reason. If complainant’s failure to communicate had been such a serious
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this
purported reason was also pretextual.

As complainant has made out a prima facie case and proven that respondent’s purported
reasons for the adverse employment action were pretextual, I conclude that respondent has
violated § 5851. Complainant is therefore entitled to reinstatement to his position as GWE and
reimbursement for attorney fees.

Recommended Order
Morrison Knudsen Corporation is ORDERED to:

(1) Reinstate complainant to the position of Group Welding Engineer at its office in
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment
he previously had, and

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in
pursuing his complaint.

Within thirty (30) days of the date of this decision and order, complainant’s counsel shall
submit a fully supported fee application detailing his hourly fee, the number of hours expended on
this proceeding, and any associated litigation expenses. Respondent will have fifteen (15) days to

respond with any objections. : i :

‘DANIEL L. LELAND
Administrative Law Judge

DLL/lab
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NOTICE: This Recommended Decision and Order and the administrative file in this matter will be
forwarded for final decision to the Administrative Review Board, United States Department of
Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.-W., Washington,
DC 20210. The Administrative Review Board was delegated jurisdiction by Secrétary Order
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the
regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.

Washington, D.C. 20210

In the Matter of’
ALAIN ARTAYET, ARB CASE NO. 98-016
COMPLAINANT, (ALJ CASE NO. 97-ERA-34)

MORRISON KNUDSEN CORPORATION,
RESPONDENT.

BEFORE: THE ADMINISTRATIVE REVIEW BOARD

NOTICE OF REVIEW
AND
ORDER ESTABLISHING BRIEFING SCHEDULE
AND
PRELIMINARY ORDER

The Recommended Decision and Order (R. D. and O.) issued on October 28, 1997 by the
Administrative Law Judge (ALJ) has beea transmitted to the Board for review. The following briefing
schedule is established in this case. Respondent may file an initial brief, not to exceed 30 double
spaced typed pages, on or before December 3, 1997. Complainant may file a reply brief, not to
exceed 30 double spaced typed pages, on or before January 2, 1998. Respondent may file a rebuttal
brief, exclusively responsive to the reply brief and not to exceed 10 double spaced typed pages, on
or before January 20, 1998.

All pleadings are expected to conform to the page limitations and should be pfepared in
Courier 12 point, 10 character-per-inch type or larger, with minimum one inch left and right margins
and minimum 1% inch top and bottom margins, printed on 8%2 by 11 inch paper.

An original and four copies of all pleadings and briefs shall be filed with the Administrative
Review Board, U.S. Department of Labor, 200 Constitution Avenue, N.W., Room S-4309,
Washington, D.C., 20210 (Telephone Number, 202-219-4728; Facsimile Number 70?-710.02153



PRELIMINARY ORDER

As noted, on October 28, 1997, the ALJ issued the R. D. and O. in this case arising under the
Energy Reorganization Act of 1974 (ERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the
Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776,
3123. The ALJ found that Respondent had violated § 5851 and that Complainant is entitled to both
reinstatement to his former position and reimbursement for attorney fees..

The following preliminary order is hereby entered:
Respondent shall reinstate Complainant to the position of Group Welding Engineer at its
office in Cleveland, Ohio at the same compensation, terms, conditions, and privileges of

employment which Complainant had previously enjoyed, and

Following the procedures described in the ALT’s R. D. and O., Respondent shall reimburse
Complainant for reasonable attorney fees and costs which were expended in the pursuit of this
complaint.

SO ORDERED.

(‘\
E \Wii
DAVID A O’BRIEN
Chair

o ek
@% SANDSTROM

ermate Member



SYNOPSIS

- This 1investigation was initiated on March 13, 1997, by the U.S. Nuclear
Regulatory Commission, Office of Investigations, Region III, to determine if
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation
had been discriminated against for raising safety concerns.

Based on the evidence developed during the investigation, it is concluded that

there is sufficient evidence to substantiate the alleged employment
discrimination against the former CWE.

Case No. 3-97-013 1



U.S. NUCLEAR REGULATORY COMMISSION

Enforcement‘Policy Statement

This document compiles the "General Statement of Policy and Procedures for NRC
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and
the various amendments to the Enforcement Policy approved by the Commission through
September 10, 1997. It is the staff's intent to republish NUREG-1600 later this year. Pending
that republication, the Officé of Enforcement is issuing this interim compilation of all
amendments to the Policy since it was last published. This document is also accessible on the
Internet at: www.nrc.gov/OE.

The amendments to the Policy were published in the Federal Regisier as follows:

Federal
Subject: Register Date
Adjustment of Civil Monetary Penalties 61FR53553 .10/11/96
Departures from FSAR 61FR54461 10/18/96
Commission consultation, Open Enforcement '

Conferences; risk; NCVs 61FR65088 _ 12/10/96
Part 20, Exceedance of dose constraints 61FR65128 12/10/96
Correction as to exercise of discretion . - 61FR68070 12/26/96
Gaseous Diffusion Plants; NRC organizational

changes; Commission consultation ‘ 62FR06677 02/12/97

. Participation in enforcement conferences
involving discrimination 62FR13906 03/24/97
-Part 34, Radiography, examples of : 62FR28974 05/28/97
potential violations ’ '
Corrections to Part 34 examples 62FR33447 06/19/97
Enforcement conference clarification 62FR52577 '10/08/97

The Enforcement Policy is a general statement of policy explaining the NRC’s policies and
procedures in initiating enforcement actions, and of the presiding officers and the Commission
in reviewing these actions. This policy statement is applicable to enforcement in matters
involving the radiological health and safety of the public, including employees’ health and
safety, the common defense and security, and the environment. This statement of general
policy and procedures is published to provide widespread dissemination of the Commission’s
Enforcement Policy. However, this is a policy statement and not a regulation. The
Commission may deviate from this statement of pollcy and procedure as appropriate under the
circumstances of a particular case.
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Questions concerning the Enforcement Policy should be directed to the NRC's Office of
Enforcement at (301) 415-2741.

James Lieberman, Director
Office of Enforcement
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PREFACE

The following statement of general
policy and procedure explains the
enforcement policy and procedures of the
U.S. Nuclear Regulatory Commission
(NRC or Commission) and the NRC staff
(staff) in initiating enforcement actions,
and of the presiding officers and the
Commission in reviewing these actions.
This statement is applicable to
enforcement in matters involving the
radiological health and safety of the
public, including employees® health and
safety, the common defense and security,
and the environment.! This statement of
general policy and procedure will be
published as NUREG-1600 to provide
widespread dissemination of the
Commission's Enforcement Policy.
However, this is a policy statement and
not a regulation. The Commission may
deviate from this statement of policy and
procedure as appropriate under the
circumstances of a particular case.

1. INTRODUCTION AND PURPOSE

The purpose of the NRC enforcement
program is to support the NRC's overall
safety mission in protecting the public and
the environment. Consistent with that
purpose, enforcement action should be
used: '
® As a deterrent to emphasize the
importance of compliance with
requirements, and
¢ To encourage prompt identification and
prompt, comprehensive correction of
violations.

1 Antitrust enforcement matters will
be dealt with on a case-by-case basis.
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Consistent with the purpose of this
program, prompt and vigorous
enforcement action will be taken when
dealing with licensees, vendors?,
contractors, and their employees, who
do not achieve the necessary
meticulous attention to detail and the
high standard of compliance which the
NRC expects.® Each enforcement-
action is dependent on the
circumstances of the case and requires
the exercise of discretion after
consideration of this enforcement
policy. In no case, however, will
licensees who cannot achieve and
maintain adequate levels of protection
be permitted to conduct licensed
activities.

II. STATUTORY AUTHORITY AND
PROCEDURAL FRAMEWORK

A. Statutory Authority

The NRC's enforcement jurisdiction
is drawn from the Atomic Energy Act
of 1954, as amended, and the Energy
Reorganization Act (ERA) of 1974, as
amended.

2 The term “vendor" as used in
this policy means a supplier of
products or services to be used in an
NRC-licensed facility or activity.

3 This policy primarily addresses
the activities of NRC licensees and
applicants for NRC licenses.
Therefore, the term " “licensee'’ is
used throughout the policy. However,
in those cases where the NRC
determines that it is appropriate to
take enforcement action against a
non-licensee or individual, the
guidance in this policy will be used,
as applicable. Specific guidance
regarding enforcement action against
individuals and non-licensees is
addressed in Sections VIII and X,
respectively.
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Section 161 of the Atomic Energy Act

" authorizes the NRC to conduct
’ inspections and investigations and to

issue orders as may be necessary or
desirable to promote the common  ~
defense and security or to protect health
or to minimize danger to life or
property. Section 186 authorizes the
NRC to revoke licenses under certain
circumstances (e.g., for material false
statements, in response to conditions
that would have warranted refusal of a
license on an original application, for a
licensee's failure to build or operate a
facility in accordance with the terms of
the permit or license, and for violation
of an NRC regulation). Section 234
authorizes the NRC to impose civil
penalties not to exceed $100,000 per
violation per day for the violation of
certain specified licensing provisions of
the Act, rules, orders, and license terms
implementing these provisions, and for
violations for which licenses can be
revoked. In addition to the enumerated
provisions in section 234, sections 84
and 147 authorize the imposition of civil

-penalties for violations of regulations
" implementing those provisions. Section

232 authorizes the NRC to seck
injunctive or other equitable relief for
violation of regulatory requirements.

Section 206 of the Energy
Reorganization Act authorizes the NRC
to impose civil penalties for knowing
and conscious failures to provide certain
safety information to the NRC.

Notwithstanding the $100,000 limit
stated in the Atomic Energy Act, the
Commission may impose higher civil
penalties as provided by the Debt
Collection Improvement Act of 1996.
Under the Act, the Commission is
required to modify civil monetary
penalties to reflect inflation. The
adjusted maximum civil penalty amount
is reflected in 10 CFR 2.205 and this
Policy Statement.,

Chapter 18 of the Atomic Energy Act
provides for varying levels of criminal
penalties (i.c., monetary fines and

_ imprisonment) for willful violations of

the Act and regulations or orders issued
under sections 65, 161(b), 161(i), or 161(0)
of the Act. Section 223 provides that
criminal penalties may be imposed on
certain individuals employed by firms
constructing or supplying basic components
of any utilization facility if the individual
knowingly and willfully violates NRC
requirements such that a basic component
could be significantly impaired. Section
235 provides that criminal penalties may be
imposed on persons who interfere with
inspectors. Section 236 provides that
criminal penalties may be imposed on
persons who attempt to or cause sabotage at
a nuclear facility or to nuclear fuel.
Alleged or suspected criminal violations of
the Atomic Energy Act are referred to the
Department of Justice for appropriate
action.

B. Procedural Framework

Subpart B of 10 CFR Part 2 of NRC's
regulations sets forth the procedures the
NRC uses in exercising its enforcement
authority. 10 CFR 2.201 sets forth the
procedures for issuing notices of violation.

The procedure to be used in assessing
civil penalties is set forth in 10 CFR 2.205.
This regulation provides that the civil
penalty process is initiated by issuing 2
Notice of Violation and Proposed
Imposition of a Civil Penalty. The licensee
or other person is provided an opportunity
to contest in writing the proposed
imposition of a civil penalty. After
evaluation of the response, the civil penalty
may be mitigated, remitted, or imposed.
An opportunity is provided for a hearing if
a civil penalty is imposed. If a civil penalty
is not paid following a hearing or if a
hearing is not requested, the matter may be
referred to the U.S. Department of Justice
to institute a civil action in District Court.

The procedure for issuing an order to
institute a proceeding to modify, suspend,
or revoke a license or to take other action
against a licensee or other person subject to
the jurisdiction of the Commission is set
forth in 10 CFR 2.202. The licensee or
any other person adversely affected by the
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order may request 2 hearing. . The
NRC is authorized to make orders
immediately effective if required.to
protect the public health, safety, or
interest, or if the violation is willful.
Section 2.204 sets out the procedures
for issuing a Demand for Information
(Demand) to a licensee or other person
subject to the Commission's
jurisdiction for the purpose of
determining whether an order or other
enforcement action should be issued.
The Demand does not provide hearing
rights, as only information is being
sought. A licensee must answer a
Demand. “An unlicensed person may
answer a Demand by either providing -
the requested information or explaining
why the Demand should not have been
issued.

III. RESPONSIBILITIES

The Executive Director for
Operations (EDO) and the principal
enforcement officer of the NRC, the
Deputy Executive Director for
Regulatory Effectiveness, hereafter
referred to as the Deputy Executive
Director, has been delegated the
authority to approve or issue all
escalated enforcement actions.* The
Deputy Executive Director is
responsible to the EDO for the NRC
enforcement program. The Office of
Enforcement (OE) exercises oversight
of and implements the NRC
enforcement program. The Director,
OE, acts for the Deputy Executive
Director in enforcement matters in his
absence or as delegated.

Subject to the oversight and direction
of OE, and with the approval of the
Deputy Executive Director, where

* The term “"escalated enforcement
action” as used in this policy means a
Notice of Violation or civil penalty for
any Severity Level I, I, or II '
violation (or problem) or any order
based upon a violation.
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neeessary, the regional offices normally

sue Notices of Violation and proposed
-tvil penalties. However, subject to the
same oversight as the regional offices,
the Office of Nuclear Reactor
Regulation (NRR) and the Office of
Nuclear Material Safety and Safeguards
(NMSS) may also issue Notices of
Violation and proposed civil penalties
for certain activities. Enforcement
orders are normally issued by the
Deputy Executive Director or the
Director, OE. However, orders may
also be issued by the EDO, especially
those involving the more significant
matters. The Directors of NRR and
NMSS have also been delegated
authority to issue orders, but it is
expected that normal use of this
‘authority by NRR and NMSS will be
confined to actions not associated with
compliance issues. The Director, Office
of the Controller, has been delegated the
authority to issue orders where licensees
violate Commission regulations by
nonpayment of license and inspection

s,

n recognition that the regulation of
nuclear activities in many cases does not
lend itself to a mechanistic treatment,
judgment and discretion must be
exercised in determining the severity
levels of the violations and the
appropriate enforcement sanctions,
including the decision to issue a Notice
of Violation, or to propose or impose a
civil penalty and the amount of this
penalty, after considering the general
principles of this statement of policy and
the technical significance of the
violations and the surrounding
circumstances.

Unless Commission consultation or
notification is required by this policy,
the NRC staff may depart, where
warranted in the public's interest, from
this policy as provided in Section VII,
"Exercise of Enforcement Discretion.”
The Commission will be provided
written notification of all enforcement
actions involving civil penalties or

‘ers. The Commission will also be

provided notice the first time that discretion
is exercised for a plant meeting the criteria
of Section VII.B.2. In addition, the
Commission will be consulted prior to
taking action in the following situations
(unless the urgency of the situation dictates
immediate action):

(1) An action affecting a licensee's
operation that requires balancing the public
health and safety or common defense and
security implications of not operating with

In considering the significance of a
violation, the staff considers the
technical significance, i.c., actual and
potential consequences, and the
regulatory significance. In evaluating
the technical significance, risk is an
appropriate consideration.
Consequently, for purposes of formal
enforcement action, violations are
normally categorized in terms of four
levels of severity to show their relative

the potential radiological or other hazards importance within each of the
associated with continued operation; following cight activity areas:

'(2) Proposals to impose a civil penalty -

for a single violation or problem that is I.  Reactor Operations;
greater than 3 times the Severity Level I II.  Facility Construction;
value shown in Table 1A for that class of III. Safeguards;
licensee; IV. Health Physics;
(3) Any proposed cnforcemcnt action that V. Transportation;
involves a Severity Level I violation; VI. Fuel Cycle and Materials
(4) Any action the EDO believes Operations;

warrants Commission involvement;

(5) Any proposed enforcement case
involving an Office of Investigations (OI)
report where the NRC staff (other than the
Ol staff) does not arrive at the same
conclusions as those in the OI report
concerning issues of intent if the Director
of OI concludes that Commission
consultation is warranted; and

(6) Any proposed enforcement action on
which the Commission asks to be
consulted.

VIIL. Miscellaneous Matters; and .
VIII. Emergency Preparedness.

Licensed activities will be placed in
the activity area most suitable in light
of the particular violation involved
including activities not directly covered
by one of the above listed areas, ¢.g.,
export license activities. Within each
activity area, Severity Level I has been
assigned to violations that are the most
significant and Severity Level IV
violations are the least significant.
Severity Level I and II violations are of
very significant regulatory concern. In
general, violations that are included in
these severity categories involve actual
or high potential impact on the public.
Severity Level III violations are cause
for significant regulatory concern.
Severity Level IV violations are less
serious but are of more than minor
concern; i.e., if left uncorrected, they
could lead to a more serious concern.

The Commission recognizes that there
are other violations of minor safety or
environmental concern which are
below the level of significance of
Severity Level IV violations. These
minor violations are not the subject of
formal enforcement action and are not

IV. SEVERITY OF VIOLATIONS

Regulatory requirements® have varying
degrees of safety, safeguards, or
environmental significance. Therefore, the
relative importance of each violation,
including both the technical significance
and the regulatory significance, is evaluated
as the first step in the enforcement process.

% The term “requirement” as used in
this policy means a legally binding
requirement such as a statute, regulation,
license condition, techmcal specification, or
order.
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usually described in inspection reports.
‘,\To the extent such violations are
described, they are noted as Non-Cited
Violations.¢
Comparisons of significance between
activity areas are inappropriate. For
example, the immediacy of any hazard
to the public associated with Severity
Level I violations in Reactor Operations
is not directly comparable to that
associated with Severity Level I
violations in Facility Construction.
Supplements I through VIII provide
examples and serve as guidance in
determining the appropriate severity
level for violations in each of the eight -
activity areas. However, the examples
are neither exhaustive por controlling.
In addition, these examples do not
create new requirements. Each is
designed to illustrate the significance
that the NRC places on a particular type
of violation of NRC requirements.
Each of the examples in the supplements
is predicated on a violation of a

_ regulatory requirement.
> The NRC reviews each case being
/ considered for enforcement action on its

own merits to ensure that the severity of
a violation is characterized at the level
best suited to the significance of the
particular violation. In some cases,
special circumstances may warrant an
adjustment to the severity level
categorization.

A. Aggregation of Violations

A group of Severity Level IV
violations may be evaluated in the
aggregate and assigned a single,
increased severity level, thereby
resulting in a Severity Level UI
problem, if the violations have the same
underlying cause or programmatic
deficiencies, or the violations

¢ A Non-Cited Violation (NCV) is 2
violation that has not beea formalized

_into a 10 CFR 2.201 Notice of
Violation.

contributed to or were unavoidable
consequences of the underlying problem.
Normally, Severity Level II and I
violations are not aggregated into a higher
severity level.

The purpose of aggregating violations is to
focus the licensee's attention on the
fundamental underlying causes for which
enforcement action appears warranted and
to reflect the fact that several violations
with a common cause may be more
significant collectively than individually and
may therefore, warrant a more substantial
enforcement action.

B. Repetitive Violations

The severity level of a Severity Level IV
violation may be increased to Severity
Level INI, if the violation can be considered
a repetitive violation.” The purpose of
escalating the severity level of a repetitive
violation is to acknowledge the added
significance of the situation based on the
licensee's failure to implement effective
corrective action for the previous violation.
The decision to escalate the severity level
of a repetitive violation will depend on the
circumstances, such as, but not limited to,
the number of times the violation has
occurred, the similarity of the violations
and their root causes, the adequacy of
previous corrective actions, the period of
time between the violations, and the
significance of the violations.

C. Willful Violations
Wiliful violations are by definition of

particular concern to the Commission
because its regulatory program is based on

7 The term "repetitive violation" or
"similar violation" as used in this policy
statement means a violation that reasonably
could have been prevented by a licensee's
corrective action for a previous violation
normally occurring (1) within the past 2
years of the inspection at issue, or (2) the
period within the last two inspections,
whichever is longer.
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licensees and their contractors,
employees, and agents acting with
integrity and communicating with
candor. Willful violations cannot be
tolerated by either the Commission or a
licensee. Licensees are expected to
take significant remedial action in
responding to willful violations
commensurate with the circumstances
such that it demonstrates the
seriousness of the violation thereby
creating a deterrent effect within the
licensee's organization. Although
removal of the person is not necessarily
required, substantial disciplinary action
is expected.

Therefore, the severity level of a
violation may be increased if the
circumstances surrounding the matter
involve careless disregard of
requirements, deception, or other
indications of willfulness. The term
“willfulness™ as used in this policy
embraces a spectrum of violations
ranging from deliberate intent to
violate or falsify to and including
careless disregard for requirements.
Willfulness does not include acts which
do not rise to the level of careless
disregard, ¢.g., inadvertent clerical
errors in a document submitted to the
NRC. In determining the specific
severity level of a violation involving
willfulness, consideration will be given
to such factors as the position and
responsibilities of the person involved -
in the violation (e.g., licensee official®

3 The term "licensee official® as
used in this policy statement means a
first-line supervisor or above, a
licensed individual, a radiation safety
officer, or an authorized user of
licensed material whether or not listed
on & license. Notwithstanding an
individual's job title, severity level
categorization for willful acts involving
individuals who can be considered
licensee officials will consider several
factors, including the position of the
individual relative to the licensec's
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or non-supervisory employee), the

‘gnificance of any underlying violation,

e intent of the violator (i.c., careless
disregard or deliberatenéss), and the
economic or other advantage, if any,
gained as a result of the violation. The
relative weight given to each of these
factors in arriving at the appropriate
severity level will be dependent on the
circumstances of the violation.
However, if a licensee refuses to correct
a minor violation within a reasonable
time such that it willfully continues, the
violation should be categorized at least
at a Severity Level IV.

D. Violations of Reporting
Requirements

The NRC expects licensees to provide
complete, accurate, and timely -
information and reports. Accordingly,
unless otherwise categorized in the
Supplements, the severity level of a
violation involving the failure to make a
required report to the NRC will be

ased upon the significance of and the

Arcumstances surrounding the matter
that should have been réported.
However, the severity level of an
untimely report, in contrast to no report,
may be reduced depending on the
circumstances surrounding the matter.
A licensee will not normally be cited for
a failure to report a condition or event
unless the licensee was actually aware of
the condition or event that it failed to
report. A licensee will, on the other
hand, normally be cited for a failure to
report a condition or event if the
licensee knew of the information to be
reported, but did not recognize that it
was required to make a report.

V. PREDECISIONAL ENFORCEMENT
CONFERENCES

organizational structure and the

individual's responsibilities relative to

the oversight of licensed activities and to
“e use of licensed material.

Whenever the NRC has learned of the
existence of a potential violation for which
escalated enforcement action appears to be
warranted, or recurring nonconformance on
the part of a vendor, the NRC may provide
an opportunity for a predecisional
enforcement conference with the licensee,
vendor, or other person before taking
enforcement action. The purpose of the
conference is to obtain information that will
assist the NRC in determining the
appropriate enforcement action, such as:
(1) a common understanding of facts, root
causes and missed opportunities associated
with the apparent violations, (2) a common
understanding of corrective actions taken or
planned, and (3) a common understanding
of the significance of issues and the need
for lasting comprehensive corrective action.

If the NRC concludes that it has sufficient
information to make an informed
enforcement decision, a conference will not
normally be held unless the licensee
requests it. However, an opportunity for a
conference will normally be provided
before issuing an order based on a violation
of the rule on Deliberate Misconduct or a
civil penalty to an unlicensed person. If a
conference is not held, the licensee will
normally be requested to provide a written
response to an inspection report, if issued,
as to the licensee's views on the apparent
violations and their root causes and a
description of planned or xmplemcntcd
corrective actions.

During the predecisional enforcement
conference, the licensee, vendor, or other
persons will be given an opportunity to
provide information consistent with the
purpose of the conference, including an
explanation to the NRC of the immediate
corrective actions (if any) that were taken
following identification of the potential
violation or nonconformance and the long-
term comprehensive actions that were taken
or will be taken to prevent recurrence.
Licensees, vendors, or other persons will
be told when a meeting is a predecisional
enforcemerit conference.

A predecisional enforcement conference is
a meeting between the NRC and the
licensee. Conferences are normally held in
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the regional offices and are normally
open to public observation.
Conferences will not normatly be open
to the public if the enforcement action
being contemplated:;

(1) Would be taken against an
individual, or if the action, though not
taken against an individual, turns on
whether an individual has committed
wrongdoing;

(2) Involves significant personnel
failures where the NRC has requested
that the individual(s) involved be
present at the conference;

(3) Is based on the findings of an
NRC Office of Investigations report
that has not been publicly disclosed; or

(4) Involves safeguards information,
Privacy Act information, or
information which could be considered
proprictary;

In addition, conferences will not
normally be open to the public if:

(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the exposed
individual's name; or

(6) The conference will be conducted
by telephone or the conference will be
conducted at a relatively small
licensee’s facility.

Notwithstanding meeting any of these
criteria, a conference may still be open
if the conference involves issues related
to an ongoing adjudicatory proceeding
with one or more intervenors or where
the evidentiary basis for the conference
is a matter of public record, such as an
adjudicatory decision by the
Department of Labor. In addition,
notwithstanding the above normal
criteria for opening or closing
conferences, with the approval of the
Executive Director for Operations,
conferences may either be open or
closed to the public after balancing the
benefit of the public's observation
against the potential impact on the
agency's decision-making process in a
particular case.

The NRC will notify the licensee that
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_the conference will be open to public
pbservation. Consistent with the

agency's policy on open meetings,
*Staff Meetings Open to Public,”
published September 20, 1994 (59 FR
48340), the NRC intends to announce
open conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room, (2) a toll-free
telephone recording at 800-952-9674,
(3) a toli-free clectronic bulletin board
at 800-952-9676, and on the World
Wide Web at the NRC Office of
Enforcement homepage
(www.nrc.gov/OE). In addition, the
NRC will also issue a press release and
notify appropriate State liaison officers
that a predecisional enforcement
conference has been scheduled and that
it is open to public observation.

The public attending open conferences
may observe but may not participate in
the conference. It is noted that the
purpose of conducting open conferences
is not to maximize public attendance,
‘but rather to provide the public with

, ‘opportunities to be informed of NRC

activities consistent with the NRC's
ability to exercise its regulatory and
safety responsibilities. Therefore,
members of the public will be allowed
access to the NRC regional offices to
attend open enforcement conferences in
accordance with the "Standard
Operating Procedures for Providing
Security Support For NRC Hearings and
Mectings, " publishéd November 1, 1991
(56 FR 56251). These procedures
provide that visitors may be subject to
personnel screcning, that signs, banners,
posters, etc., not larger than 18" be
permitted, and that disruptive persons
may be removed. The open conference
will be terminated if disruption
interferes with a successful conference.
NRC's Predecisional Enforcement
Conferences (whether open or closed)
normally will be held at the NRC's
regional offices or in NRC Headquarters
Offices and not in the vicinity of the

licensee's facility.

For a case in which an NRC Office of
Investigations (OI) report finds that
discrimination as defined under 10 CFR
50.7 (or similar provisions in Parts 30, 40,
60, 70, or 72) has occurred, the Ol report
may be made public, subject to withholding
certain information (i.c., after appropriate
redaction), in which case the associated
predecisional enforcement conference will
normally be open to public observation. In
a conference where a particular individual
is being considered potentially responsible
for the discrimination, the conference will
remain closed. In either case (i.e., whether
the conference is open or closed), the
employee or former employee who was the
subject of the alleged discrimination
(hereafter referred to as “complainant”)
will normally be provided an opportunity to
participate in the predecisional enforcement
conference with the licensee/employer.
This participation will normally be in the
form of a complainant statement and
comment on the licensee's presentation,
followed in turn by an opportunity for the
licensee to respond to the complainant's
presentation. In cases where the
complainant is unable to attend in person,
arrangements will be made for the
complainant's participation by telephone or

" an opportunity given for the complainant to

submit a written response to the licensee's
presentation. If the licensee chooses to
forego an enforcement conference and,
instead, responds to the NRC's findings in
writing, the complainant will be provided
the opportunity to submit written comments
on the licensee's response. For cases
involving potential discrimination by a
contractor or vendor to the licensee, any
associated predecisional enforcement
conference with the contractor or vendor
would be handled similarly. These
arrangements for complainant participation
in the predecisional enforcement conference
are not to be conducted or viewed in any
respect as an adjudicatory hearing. The
purpose of the complainant’s participation
is to provide information to the NRC to
assist it in its enforcement deliberations.

A predecisional enforcement conference
may not need to be held in cases where
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there is a full adjudicatory record
before the Department of Labor. If a
conference is held in such cases,
generally the conference will focus on
the licensee's corrective action. As
with discrimination cases based on OI
investigations, the complainant may be
allowed to participate.

Members of the public attending open
conferences will be reminded that (1)
the apparent violations discussed at
predecisional enforcement conferences
are subject to further review and may
be subject to change prior to any
resulting enforcement action and (2)
the statements of views or expressions
of opinion made by NRC employees at
predecisional enforcement conferences, -
or the lack thereof, are not intended to
represent final determinations or
beliefs.

When needed to protect the public
health and safety or common defense
and security, escalated enforcement
action, such as the issuance of an
immediately effective order, will be
taken before the conference. In these
cases, a conference may be held after

. the escalated enforcement action is
“taken.

VI. ENFORCEMENT ACTIONS

This section describes the
caforcement sanctions available to the
NRC and specifies the conditions under
which cach may be used. The basic
enforcement sanctions are Notices of
Violation, civil penalties, and orders of
various types. As discussed further in
Section VI.D, related administrative
actions such as Notices of '
Nonconformance, Notices of
Deviation, Confirmatory Action
Letters, Letters of Reprimand, and
Demands for Information are used to
supplement the enforcement program.
In selecting the enforcement sanctions
or administrative actions, the NRC will
consider enforcement actions taken by
other Federal or State regulatory
bodies having concurrent jurisdiction,
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<uch as in transportation matters.

ually, whenever a violation of NRC
.equiréments of more than a minor
concern is identified, enforcement action
is taken. The nature and extent of the
enforcement action is intended to reflect
the seriousness of the violation involved.
For the vast majority of violations, a
Notice of Violation or a Notice of
Nonconformance is the normal action.

A. Notice of Violation

A Notice of Violation is a written
notice setting forth one or more
violations of a legally binding
requirement. The Notice of Violation
normally requires the recipient to
provide a written statement describing
(1) the reasons for the violation or, if
contested, the basis for disputing the
violation; (2) corrective steps that have
been taken and the results achieved;

(3) corrective steps that will be taken to

prevent recurrence; and (4) the date
when full compliance will be achieved.

- 1¢ NRC may waive all or portions of a

.Titten response to the extent relevant
information has already been provided
to the NRC in writing or documented in
an NRC inspection report. The NRC
may require responses to Notices of
Violation to be under oath. Normally,
responses under oath will be required
only in connection with Severity Level
I, II, or III violations or orders.

The NRC uses the Notice of Violation
as the usual method for formalizing the
existence of a violation. Issuance of a
Notice of Violation is normally the only
enforcement action taken, except in
cases where the criteria for issuance of
civil penaltics and orders, as set forth in
Sections VI.B and VI.C, respectively,
are met. However, special
circumstances regarding the violation
findings may warrant discretion being
exercised such that the NRC refrains
from issuing a Notice of Violation. (See
Section VIL.B, "Mitigation of
Enforcement Sanctions.”) In addition,

“ensees are not ordinarily cited for

violations resulting from matters not within
their control, such as equipment failures
that were not avoidable by reasonable
licensee quality assurance measures or
management controls. Generally, however,
licensees are held responsible for the acts of
their employees. Accordingly, this policy
should not be construed to excuse personnel
errors.

B. Givil Penalty

A civil penalty is 2 monetary penalty that
may be imposed for violation of (1) certain
specified licensing provisions of the Atomic
Energy Act or supplementary NRC rules or
orders; (2) any requirement for which a
license may be revoked; or (3) reporting
requirements under section 206 of the
Energy Reorganization Act. Civil penalties

" are designed to deter future violations both

by the involved licensee as well as by other
licensees conducting similar activities and
to emphasize the need for licensees to
identify violations and take prompt
comprehensive corrective action.

Civil penalties are considered for Severity
Level III violations. In addition, civil
penalties will normally be assessed for
Severity Level I and II violations and
knowing and conscious violations of the
reporting requirements of section 206 of the
Energy Reorganization Act.

Civil penalties are used to encourage
prompt identification and prompt and
comprehensive correction of violations, to
emphasize compliance in a manner that
deters future violations, and to serve to
focus licensees® attention on violations of
significant regulatory concern.

Although management involvement, dxrect
or indirect, in a violation may lead to an
increase in the civil penalty, the lack of
management involvement may not be used
to mitigate a civil penalty. Allowing
mitigation in the latter case could encourage
the lack of management involvement in
licensed activities and a decrease in
protection of the public health and safety.

1. Base Civil Penalty

The NRC imposes different levels of
penalties for different severity level
violations and different classes of
licensees, vendors, and other persons.
Tables 1A and 1B show the base civil
penalties for various reactor, fuel
cycle, materials, and vendor programs.
(Civil penalties issued to individuals
are determined on a case-by-case
basis.) The structure of these tables
generally takes into account the gravity
of the violation as a primary
consideration and the ability to pay as a
secondary consideration. Generally,
operations involviiig greate r nuclear
material inventories and greater
potential consequences to the public
and licensee employees receive higher
civil penalties. Regarding the
secondary factor of ability of various
classes of licensees to pay the civil
penalties, it is not the NRC's intention
that the economic impact of a civil
penalty be so severe that it puts a
licensee out of business (orders, rather
than civil penalties, are used when the
intent is to suspend or terminate
licensed activities) or adversely affects

a licensee's ability to safely conduct

licensed activities. The deterrent cffect
of civil penalties is best served when
the amounts of the penalties take into
account a licensee's ability to pay. In
determining the amount of civil
penalties for licensees for whom the
tables do not reflect the ability to pay
or the gravity of the violation, the NRC
will consider as necessary an increase
or decrease on a case-by-case basis.
Normally, if a licensee can
demonstrate financial hardship, the
NRC will consider payments over
time, including interest, rather than
reducing the amount of the civil
penalty. However, where a licensee
claims financial hardship, the licensee
will normally be required to address
why it has sufficient resources to safely
conduct licensed activities and pay
license and inspection fees.
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2. Gvil Penalty Assessment

In an effort to (1) emphasize the
importance of adherence to requirements
and (2) reinforce prompt self-
identification of problems and root
causes and prompt and comprehensive
correction of violations, the NRC
reviews cach proposed civil penalty on
its own merits and, after.considering all
relevant circumstances, may adjust the
base civil penalties shown in Table 1A
and 1B for Severity Level 1, II, and III
violations as described below.

The civil penalty assessment process
considers four decisional points: (a)
whether the Jicensee has had any Previous’

escalated enforcement action (regardless of -

the activity area) during the past 2 years or
past 2 inspections, whichever is longer;

(b) whether the licensee should be given
credit for actions related to identification;
(c) whether the licensee's corrective actions
are prompt and comprehensive; and (d)
whether, in view of all the circumstances,
the matter in question requires the exercise
of discretion. Although each of these
decisional points may have several

S

associated considerations for any gives
case, the outcome of the assessment
process for each violation or problem,
absent the exercise of dxscrcuon, .
limited to one of the following three
results: no civil penalty, a base civil
penalty, or a base civil penalty
escalated by 100%. The flow chart
presented below is a graphic
representation of the civil penalty
assessment process.

[ 2]
CcP
YES CA
CREDIT
A%
NO
YES
BASE
cpP
ws ¢
% oase
+100%

* Should the licenses be given credit for actions
related to identlification?

Dlscnﬂon.p_.g:.SLlandllﬁohﬂoﬁsshouldnomlly
rogult In a civil penalty regardiess of ID and CA.
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. a. Initial Escalated Action.

When the NRC determines that a non-
willful Severity Level III violation or
problem has occurred, and the licensee
has not had any previous escalated
actions (regardless of the activity area)
during the past 2 years or 2 inspections,
whichever is longer, the NRC will
consider whether the licensee's
corrective action for the present
violation or problem is reasonably
prompt and comprehensive (see the
discussion under Section VI.B.2.c,
below). Using 2 years as the basis for
assessment is expected to cover most
situations, but considering a slightly
longer or shorter period might be
warranted based on the circumstances of
a particular case. The starting point of
this period should be considered the date
when the licensee was put on notice of
the need to take corrective action. For a
licensee-identified violation or an event,
this would be when the licensee is aware

.that a problem or violation exists
equiring corrective action. For an

NRC-identified violation, the starting
point would be when the NRC puts the

- licensee on notice, which could be
during the inspection, at the inspection
exit meeting, or as part of post-
inspection communication.

If the corrective action is judged to be
prompt and comprehensive, a Notice of
Violation normally should be issued
with no associated civil penalty. If the
corrective action is judged to be less
than prompt and comprehensive, the

* Notice of Violation normally should be
issued with a base civil penalty.

b. Credit for Actions Related to
Identification.

(1) If a Severity Level I or II violation
or a willful Severity Level III violation
has occurred—or if, during the past 2
years or 2 inspections, whichever is
longer, the licensee has been issued at
least one other escalated action--the civil

‘enalty assessment should normally

consider the factor of identification in
addition to corrective action (see the
discussion under Section VL.B.2.c, below).
As to identification, the NRC should
consider whether the licensee should be .
given credit for actions related
identification. _ ‘

In each case, the decision should be
focused on identification of the problem
requiring corrective action. In other
words, although giving credit for
Identification and Corrective Action should
be separate decisions, the concept of
Identification presumes that the identifier
recognizes the existence of a problem, and
understands that corrective action is
needed. The decision on Mdentification
requires considering all the circumstances
of identification including:

(i) Whether the problem requiring
corrective action was NRC-identified,
licensee-identified, or revealed through an
event®; '

(ii) Whether prior opportunities existed to
identify the problem requiring corrective
action, and if so, the age and number of

* An “event," as used here, means (1)
an event characterized by an active adverse
impact on equipment or personnel, readily
obvious by human observation or
instrumentation, or (2) a radiological
impact on personne! or the environment in
excess of regulatory limits, such as an
overexposure, a release of radioactive
material above NRC limits, or a loss of
radioactive material. For example, an
equipment failure discovered through a spill
of liquid, a loud noise, the failure to have a
system respond properly, or an annunciator
alarm would be considered an event; a
system discovered to be inoperable through
a document review would not. Similarly, if
a licensee discovered, through quarterly
dosimetry readings, that employees had
been inadequately monitored for radiation,
the issue would normally be considered
licensee-identified; however, if the same
dosimetry readings disclosed an
overexposure, the issue would be
considered an event.
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those opportunities; .

(iii) Whether the problem was
revealed as the result of a licensee self-
monitoring effort, such as conducting
an audit, a test, 4 surveillance, a design
review, or troubleshooting;

(iv) For a problem revealed through
an event, the ease of discovery, and the
degree of licensee initiative in ‘

. identifying the root cause of the -

problem and any associated violations;

(v) For NRC-identified issues,
whether the licensee would likely have
identified the issue in the same time-
period if the NRC had not been
involved; :

(vi) For NRC-identified issues,
whether the licensee should have
identified the issue (and taken action)
carlier; and .

(vii) For cases in which the NRC
identifies the overall problem requiring
corrective action (e.g., a programmatic
issue), the degree of licensee initiative
or lack of initiative in identifying the
problem or problems requiring
corrective action.

(2) Although some cases may
consider all of the above factors, the
importance of each factor will vary
based on the type of case as discussed
in the following general guidance:

(i) Licensee-Identified. When a
problem requiring corrective action is
licensee-identified (i.¢., identified
before the problem has resulted in an
event), the NRC should normally give

‘the licensee credit for actions related to

identification, regardless of whether
prior opportunities existed to identify
the problem.

(ii) Identified Through an Event.
When 4 problem requiring corrective
action is identified through an event,
the decision on whether to give the
licensee credit for actions related to
identification normally should consider
the ease of discovery, whether the
event occurred as the result of a
licensee self-monitoring effort (i.e.,
whether the licensee was *looking for
the problem®), the degree of licensee
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initiative in identifying the problem or
problems requiring corrective action,
and whether prior opportunities existed
to identify the problem.

Any of these considerations may be
overriding if particularly noteworthy or
particularly egregious. For example, if
the event occurred as the result of
conducting a surveillance or similar self-
monitoring effort (i.c., the licensee was
looking for the problem), the licensee
should normally be given credit for
identification. As a second instance,
even if the problem was easily
discovered (c.g., revealed by & large
spill of liquid), the NRC may choose to
give credit because noteworthy licensee
effort was exerted in ferreting out the
root cause and associated violations, or
simply because no prior opportunities
(c.g., procedural cautions, post-
maintenance testing, quality control
failures, readily observable parameter
trends, or repeated or locked-in
annunciator warnings) existed to identify
the problem.

(iii) NRC-Identified. When a
problem requiring corrective action is
NRC-identified, the decision on whether
to give the licensee credit for actions
related to Identification should normally
be based on an additional question:
should the licensee have reasonably
identified the problem (and taken action)
earlier?

In most cases, this reasoning may, be
based simply on the ease of the NRC
inspector's discovery (e.g., conducting a
walkdown, observing in the control
room, performing a confirmatory NRC
radiation survey, hearing a cavitating
pump, or finding a valve obviously out
of position). In some cases, the
licensee's missed opportunities to
identify the problem might include a
similar previous violation, NRC or
industry notices, internal audits, or
readily observable trends.

If the NRC identifies the violation but
concludes that, under the circumstances,
the licensee's actions related to
Identification were not unreasonable, the

matter would be treated as licensee-
identified for purposes of assessing the civil
penalty. In such cases, the question of
Identification credit shifts to whether the
licensee should be penalized for NRC's
identification of the problem.

(iv) Mixed Identification. For "mixed"
identification situations (i.e., where
multiple violations exist, some NRC-
identified, some licensee-identified, or
where the NRC prompted the licensee to
take action that resulted in the identification
of the violation), the NRC's evaluation
should normally determine whether the
licensee could reasonably have been

~ expected to identify the violation in the

NRC's absence. This determination should
consider, among other things, the timing of
the NRC's discovery, the information
available to the licensee that caused the
NRC concern, the specificity of the NRC's
concern, the scope of the licensee's efforts,
the level of licensee resources given to the
investigation, and whether the NRC's path
of analysis had been dismissed or was being
pursued in parallel by the licensee.

In some cases, the licensee may have
addressed the isolated symptoms of each
violation (and may have ideatified the
violations), but failed to recognize the
common root cause and taken the necessary
comprehensive action. Where this is true,
the decision on whether to give licensee
credit for actions related to Identification
should focus on identification of the
problem requiring corrective action (¢.g.,
the programmatic breakdown). As such,
depending on the chronology of the various
violations, the earliest of the individual
violations might be considered missed
opportunities for the licensee to have
identified the larger problem.

(v) Missed Opportunities to Identify.
Missed opportunities include prior
notifications or missed opportunities to
identify or prevent violations such as (1)
through normal surveillances, audits, or
quality assurance (QA) activities; (2)
through prior notice i.e., specific NRC or
industry notification; or (3) through other
reasonable indication of a potential problem
or violation, such as observations of
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employees and contractors, and failur,
to take effective corrective steps. It
may include findings of the NRC, the
licensee, or industry made at other -
facilities operated by the licensee
where it is reasonable to expect the
licensee to take action to identify or
prevent similar problems at the facilit
subject to the enforcement action at
issue. In assessing this factor,
consideration will be given to, among
other things, the opportunities availabl
to discover the violation, the ease of
discovery, the similarity between the
violation and the notification, the
period of time between when the
violation occurred and when the
notification was issued, the action
taken (or planned) by the licensee in’
response to the notification, and the
level of management review that the
notification received (or should havc
received).

The evaluation of missed
opportunities should normally depend
on whether the information available t
the licensee should reasonably have
caused action that would have
prevented the violation. - Missed
opportunities is normally not applied
where the licensee appropriately
reviewed the opportunity for
application to its activities and
reasonable action was either taken or
planned to be taken within a reasonabi

In some situations the missed
opportunity is a violation in itself. In
these cases, unless the missed
opportunity is a Severity Level III
violation in itself, the missed
opportunity violation may be groupec
with the other violations into a single
Severity Level III "problem.*
However, if the missed opportunity is
the only violation, then it should not
normally be counted twice (i.e., both
as the violation and as a missed
opportunity—"double counting") unies
the number of opportunities missed w
particularly significant.

The timing of the missed opportunit,
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should also be considered. While a rigid
time-frame is unnecessary, a 2-year
period should generally be considered
for consistency in implementation, as
the period reflecting relatively current
performance.

(3) When the NRC determines that the
licensee should receive credit for actions
related to Identification, the civil penalty
assessment should normally result in
cither no civil penalty or a base civil
penalty, based on whether Corrective
Action is judged to be reasonably
prompt and comprehensive. When the
licensee is not given credit for actions
related to Identification, the civil penalty
assessment should normally result in a
Notice of Violation with cither a base
civil penalty or a base civil penalty
escalated by 100%, depending on the
quality of Corrective Action, because the
licensee's performanoc is clearly not

acceptable.,

c. Credit for Prom;)t and
. Comprehensive Corrective Action.

‘The purpose of the Corrective Action
factor is to encourage licensees to (1)
take the immediate actions necessary
-upon discovery of a violation that will
restore safety and compliance with the
license, regulation(s), or other
requirement(s); and (2) develop and -
implement (in a timely manner) the
lasting actions that will not only prevent
recurrence of the violation at issue, but
will be appropriately comprehensive,
given the significance and complexity of
the violation, to prevent occurrence of
violations with similar root causes.

Regardless of other circumstances
(c.g., past enforcement history,
identification), the licensee's corrective
actions should always be evaluated as
part of the civil penalty assessment
process. As a reflection of the
importance given to this factor, an NRC
judgment that the licensee's corrective
action has not been prompt and
comprehensive will always result in
issuing at least a base civil penalty.

In assessing this factor, consideration will
be given to the timeliness of the corrective
action (including the promptness in
developing the schedule for long term .
corrective action), the adequacy of the
licensee's root cause analysis for the ‘
violation, and, given the significance and
complexity of the issue, the _
comprehensiveness of the corrective action
(i.e., whether the action is focused
narrowly to the specific violation or broadly
to the general area of concern). Even in
cases when the NRC, at the time of the
enforcement conference, identifies
additional peripheral or minor corrective
action still to be taken, the licensee may be
given credit in this area, as long as the
licensee's actions addressed the underlying
root cause and are considered sufficient to
prevent recurrence of the violation and
similar violations.

Normally, the judgment of the adequacy
of corrective actions will hinge on whether
the NRC had to take action to focus the
licensee's evaluative and corrective process
in order to obtain comprehensive corrective
action. This will normally be judged at the
time of the enforcement conference (e.g.,
by outlining substantive additional areas
where corrective action is needed). Earlier
informal discussions between the licensee
and NRC inspectors or management may
result in improved corrective action, but
should not normally beabasls to deny
credit for Corrective Action. For cases in
which the licensee does not get credit for
actions related to Identification because the
NRC identified the problem, the assessment
of the licensee's corrective action should

begin from the time when the NRC put the -

licensee on notice of the problem.
Notwithstanding eventual good
comprehensive corrective action, if
immediate corrective action was not taken
to restore safety and compliance once the
violation was identified, corrective action
would not be considered prompt and
comprehensive.

Corrective action for violations involving
discrimination should normally only be
considered comprehensive if the licensee
takes prompt, comprehensive corrective
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action that (1) addresses the broader
environment for raising safety concerns
in the workplace, and (2) provides &
remedy for the particular
discrimination at issue.

In response to violations of 10 CFR
50.59, corrective action should
normally be considered prompt and

. comprehensive only if the licensee -

(i) Makes a promipt decision on
operability; and either

(i) Makes a prompt evaluation under
10 CFR 50.59 if the hccnsee intends to
maintain the facility or procedure in the
as found condition; or

(iii) Promptly initiates corrective
action consistent with Criterion XVI of
10 CFR 50, Appendix B, if it intends
to restore the facility or procedure to
the FSAR description.

d. Exercise of Discretion.

As provided in Section VII, "Exercise
of Discretion," discretion may be
exercised by either escalating or
mitigating the amount of the civil
penalty determined after applying the
civil penalty adjustment factors to
ensure that the proposed civil penalty
reflects the NRC's concern regarding
the violation at issue and that it
conveys the appropriate message to the
licensee. However, in no instance will
a civil penalty for any one violation
exceed $110,000 per day.

TABLE 1A--BASE CIVIL PENALTIES

1. Power reactors and
gascous diffusion plants......... $110,000
b. Fuel fabricators, industrial

$27.500

¢c. Test reactors, mills and
uranium conversion facilities,

d. Research reactors, academic,
medical, or other material



T

Compilation

XC Enforcement Policy as of September 10,

! This applies & nonprofit institttions not
otherwise categorized in this table, mobile nuclear
services, nuclear pharmacies, and physician
offices. )

TABLE 1B-BASE CIVIL PENALTIES

Severity Level

Base Civil Penalty
Amount (Percent of amount
listed in Table 1A)
1 100%
)] 80%
I ...iiveeieneeerreeeereeaann 50%
C. Orders

An order is a written NRC directive to
modify, suspend, or revoke a license; to
cease and desist from a given practice or
activity; or to take such other action as
may be proper (see 10 CFR 2.202).
Orders may also be issued in lieu of, or
in addition to, civil penalties, as
appropriate for Severity Level I, II, or
INI violations. Orders may be issued as
follows:

1. License Modification orders are
issued when some change in licensee

. equipment, procedures, personnel, or

management controls is necessary.
2. Suspension Orders may be used:

(@) To remove a threat to the public
health and safety, common defense and
security, or the environment;

(b) To stop facility construction when,
() Further work could preclude or .
significantly hinder the identification or
correction of an improperly constructed

safety-related system or component; or

(ii) The licensee's quality assurance
program implementation is not adequate
to provide confidence that construction
activities are being properly carried out;

(c) When the licensee has not
responded adequately to other
enforcement action;

(d) When the licensee interferes with
the conduct of an inspection or
investigation; or

(¢) For any reason not mentioned
above for which license revocation is

legally authorized.

Suspensions may apply to all or part of
the licensed activity. Ordinarily, a licensed
activity is not suspended (nor is a
suspension prolonged) for failure to comply
with requirements where such failure is not
willful and adequate corrective action has
been taken.

3. Revocation Orders may be used:

(2) When a licensee is unable or
unwilling to comply with NRC
requirements;

(b) When a licensee refuses to correct a
violation; . .o

(c) When licensee does not respond to a
Notice of Violation where a response was
required;

(d) When a licensee refuses to pay an
applicable fec under the Commission's
regulations; or .

(¢) For any other reason for which
revocation is authorized under section 186
of the Atomic Energy Act (e.g., any
condition which would warrant refusal of a
license on an original application).

4. Cease and Desist Orders may be used
to stop an unauthorized activity that has
continued after notification by the NRC that
the activity is unauthorized.

5. Orders to unlicensed persons,
including vendors and contractors, and
employees of any of them, are used when
the NRC has identified deliberate
misconduct that may cause a licensee to be
in violation of an NRC requirement or
where incomplete or inaccurate information
is deliberately submitted or where the NRC
loses its reasonable assurance that the
licensee will meet NRC requirements with
that person involved in licensed activities.

Unless a separate response is warranted
pursuant to 10 CFR 2.201, a Notice of
Violation need not be issued where an order
is based on violations described in the
order. The violations described in an order
need not be categorized by severity level.

Orders are made effective immediately,
without prior opportunity for hearing,
whenever it is determined that the public
health, interest, or safety so requires, or
when the order is responding to a violation
involving willfulness. Otherwise, a prior
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opportunity for a hearing on the orde
is afforded. For cases in which the
NRC believes a basis could reasonab.
exist for not taking the action as
proposed, the licensee will ordinarily
be afforded an opportunity to show
why the order should not be issued in
the proposed manner by way of a
Demand for Information. (See 10 CF
2.209)

D. Related Administrative Actions

In addition to the formal enforcemen
actions, Notices of Violation, civil
penalties, and orders, the NRC also
uses administrative actions, such as
Notices of Deviation, Notices of
Nonconformance, Confirmatory Actio
Letters, Letters of Reprimand, and
Demands for Information to
supplement its enforcement program.
The NRC expects licensees and
vendors to adhere to any obligations
and commitments resulting from these
actions and will not hesitate to issue
appropriate orders to ensure that these
obligations and commitments are met.

1. Notices of Deviation are written
notices describing a licensee's failure
to satisfy a commitment where the
commitment involved has not been
made a legally binding requirement. A
Notice of Deviation requests a licensee
to provide a written explanation or
statement describing corrective steps
taken (or planned), the results
achieved, and the date when corrective
action will be completed.

2. Notices of Nonconformance are
written notices describing vendor's
failures to meet commitments which
have not been made legally binding
requirements by NRC. An example is
a commitment made in a procurement
contract with a licensee as required by
10 CFR Part 50, Appendix B. Notices
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of Nonconformances request
won-licensees to provide written

. explanations or statements describing
- corrective steps (taken or planned), the
results achieved, the dates when

corrective actions will be completed,
and measures taken to preclude
recurrence.

3. Confirmatory Action Letters are
letters confirming a licensee's or
vendor's agreement to take certain
actions to remove significant concerns
about health and safety, safeguards, or

" the environment.

4. Letters of Reprimand are letters
addressed to individuals subject to
Commission jurisdiction identifying a
significant deficiency in their
performance of licensed activities.

5. Demands for Information are
demands for information from licensees
or other persons for the purpose of
cnabling the NRC to determine whether
an order or other enforcement action
should be issued.

VIL EXERCISE OF DISCRETION

Notwithstanding the normal guidance
. -contained in this policy, as provided in

Section III, *Responsibilities,* the NRC
may choose to exercise discretion and
cither escalate or mitigate enforcement
sanctions within the Commission's
statutory authority to ensure that the
resulting enforcement action
appropriately reflects the Ievel of NRC
concern regarding the violation at issue

and conveys the appropriate message to
the licensee.

A. Escalation of Enforcement Sanctions

The NRC considers violations
categorized at Severity Level I, II, or III
to be of significant regulatory concern.
If the application of the normal guidance
in this policy does not result in an
appropriate sanction, with the approval
of the Deputy Executive Director and
consultation with the EDO and
Commission, as warranted, the NRC

may apply its full enforcement authority
where the action is warranted. NRC action
may iriclude (1) escalating civil penalties,
(2) issuing appropriate orders, and

3 assessing civil penalties for continuing

violations on a per day basis, up to the
statutory limit of $110,000 per violation,
per day.

1. Civil penalties. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in Section
VLB, the NRC may exercise discretion by
cither proposing a civil penalty where
application of the factors would otherwise
result in zero penalty or by escalating the
amount of the resulting civil penalty (i.c., .
base or twice the base civil penalty) to
ensure that the proposed civil penalty
reflects the significance of the
circumstances and conveys the appropriate
regulatory message to the licensee. The
Commission will be notified if the deviation
in the amount of the civil penalty proposed
under this discretion from the amount of the
civil penalty assessed under the normal
process is more than two times the base
civil penalty shown in Tables 1A and IB.
Examples when this discretion should be
considered include, but are not limited to
the following:

(a) Problems categorized at Severity
Level I or II;

(b) Overexposures, or releases of
radiological material in excess of NRC
requirements; ’

(c) Siwations involving particularly poor

-licensee performance, or involving

willfulness;

(d) Situations when the licensee's
previous enforcement history has been
particularly poor, or when the current
violation is directly repetitive of an earfier
violation;

(¢) Situations when the violation results
in a substantial increase in risk, including
cases in which the duration of the violation
has contributed to the substantial increase;

(f) Situations when the licensee made a
conscious decision to be in noncompliance
in order to obtain an economic benefit;

(g) Cases involving the loss of a source.
In addition, unless the licensee self-
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identifies and reports the loss to the
NRC, these cases should normally
result in a civil Penalty in an amount ;
least in the order of the cost of an
authorized disposal of the material or
of the transfer of the material to an
authorized recipient; or

() Severity Level II or Iy violation:
associated with departures from the
Final Safety Analysis Report identified
after two years from October 18, 199¢
Such a violation or problem would
consider the number and nature of the
violations, the severity of the
violations, whether the violations were
continuing, and who identified the
violations (and if the licensee identified
the violation, whether exercise of
Section VII.B.3 enforcement discretion
is warranted).

2. Orders. The NRC may, where
necessary or desirable, issues orders in
conjunction with or in lieu of civil
penalties to achieve or formalize
corrective actions and to deter further
recurrence of serious violations.

3. Daily civil penalties. In order to
recognize the added technical safety
significance or regulatory significance
for those cases where a Vvery strong
message is warranted for a significant
violation that continues for more than
one day, the NRC may exercise
discretion and assess a separate
violation and attendant civil penalty up
to the statutory limit of $110,000 for
cach day the violation continues. The
NRC may exercise this discretion if a
licensee was aware or clearly should
have been aware of a violation, or if
the licensee had an opportunity to
identify and correct the violation but
failed to do so.

B. Mitigation of Enforcement Sanctions

The NRC may exercise discretion and
refrain from issuing a civil penalty
and/or a Notice of Violation, if the
outcome of the normal process
described in Section VLB does not
result in a sanction consistent with an
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appropriate regulatory message.

" However, even if the NRC exercises

this discretion, when the licensee failed
to make a required report to the NRC, a
separate enforcement action will
normally be issued for the licensee's
failure to make a required report. The
approval of the Director, Office of
Enforcement, with consultation with the
Deputy Executive Director as
warranted, is required for exercising
discretion of the type described in
Section VIL.B.1.b where a willful
violation is involved, and of the types
described in Sections VIIL.B.2 through
VILB.6. Commission notification is
required for exercising discretion of the
type described in: (1) Section VIL.B.2
the first time discretion is exercised
during that plant shutdown, and (2)
Section VII.B.6 where appropriate
based on the uniqueness or significance
of the issue. Examples when discretion
should be considered for departing from
the normal approach in Section VI.B
include but are not limited to the
following:

1. Licensee-Identified Severity Level

IV Violations. The NRC, with the

approval of the Regional Administrator
or his or her designee, may refrain from
issuing a Notice of Violation for a
Severity Level IV violation that is
documented in an inspection report {or
official field notes for some material
cases) and described therein as a Non-
Cited Violation (NCV) provided that the
inspection report includes a brief
description of the corrective action and
that the violation meets all of the
following criteria:

(a) It was identified by the licensee;

(b) It was not a violation that could
reasonably be expected to have been
prevented by the licensee's corrective
action for a previous violation or a
previous licensee finding that occurred
within the past 2 years of the inspection
at issue, or the period within the last °
two inspections, whichever is longer;

(c) It was or will be corrected within
a reasonable time, by specific corrective

action committed to by the licensee by the
end of the inspection, including immediate
corrective action and comprehensive
corrective action to prevent recurrence;

(d) It was not a willful violation or if it
was a willful violation;

(i) The information concerning the
violation, if not required to be reported,
was promptly provided to appropriate NRC
personnel, such as a resident inspector or
regional section or branch chief:

(ii) The violation involved the acts of a
low-level individual (and not a licensee

official as defined in Section IV.C);

(iii) The violation appears to be the
isolated action of the employee without
management involvement and the violation
was not caused by lack of management
oversight as evidenced by either a history
of isolated willful violations or a lack of
adequate audits or supervision of
employees; and

(iv) Significant remedial action
commensurate with the circumstances was
taken by the licensee such that it
demonstrated the seriousness-of the
violation to other-employees and
contractors, thereby creating a deterrent
effect within the licensee's organization.
Although removal of the employee from
licensed activities is not necessarily
required, substantial disciplinary action is
expected.

2. Violations Identified During Extended
Shutdowns or Work Stoppages. The NRC
may refrain from issuing a Notice of
Violation or a proposed civil penalty for a
violation that is identified after (i) the NRC
has taken significant enforcement action
based upon a major safety event
contributing to an extended shutdown of an
operating reactor or a material licensee (or
a work stoppage at a construction site), or
(ii) the licensee enters an extended
shutdown or work stoppage related to
generally poor performance over a long
period of time, provided that the violation
is documented in an inspection report (or
official field notes for some material cases)
and that it meets all of the following
criteria:

(a) It was cither licensee-identified as a
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result of a comprehensive program fo
problem identification and correction
that was developed in response to the
shutdown or identified as a result of a
employee allegation to the licensee; (1
the NRC identifies the violation and a
of the other criteria are met, the NRC
should determine whether enforcemen
action is necessary to achieve remedia
action, or if discretion may still be
appropriate.)

(b) It is based upon activities of the
licensee prior to the events leading to
the shutdown;

(c) It would not be categorized at a
severity level higher than Severity
Level IT;

(d) It was not willful; and
- (¢} The licensee's decision to restart
the plant requires NRC concurrence.

3. Violations Involving Old Design
Issues. The NRC may refrain from
proposing a civil penalty for a Severity
Level II or I violation involving a
past problem, such as in engineering,
design, or installation, provided that
the violation is documented in an
inspection report (or official field notes
for some material cases) that includes 2
description of the corrective action and
that it meets all of the following
criteria: ' :

(a) It was a licensee-identified as a
result of its voluntary initiative;

(b) It was or will be corrected,
including immediate corrective action
and long term comprehensive
corrective action to prevent recurrence,
within a reasonable time following
identification (this action should
involve expanding the initiative, as
necessary, to identify other failures
caused by similar root causes); and

(¢) It was not likely to be identified
(after the violation occurred) by routine
licensee efforts such as normal
surveillance or quality assurance (QA)
activities.

In addition, the NRC may refrain
from issuing a Notice of Violation for
cases that meet the above criteria
provided the violation was caused by
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ceaduct that is not reasonably linked to

present perforniance (normally,
riolations that are at least 3 years old or

- violations occurring during plant
construction) and there had not been
prior notice so that the licensee should
have reasonably identified the violation
carlier. This exercise of discretion is to
place a premium on licensees initiating
efforts to identify and correct subtle
violations that are not likely to be
identified by routine efforts before
degraded safety systems are called upon
to work. .

Section VII.B.3 discretion would not
normally be applied to departures from
the FSAR if:

(a) The NRC identifies the violation
unless it was likely in the staff's view
that the licensee would have identified
the violation in light of the defined
scope, thoroughness, and schedule of
the licensee's initiative (provided the
schedule provides for completion of the

licensee's initiative within two years
after October 18, 1996;

_(b) The licensee identifies the

‘olation as a result of an event or
. arveillance or other required testing
where required corrective action
identifies the FSAR issue;

() The licensee identifies the
violation but had prior opportunities to
do so (was aware of the departure from
the FSAR) and failed to correct it
carlier;

(d) There is willfulness associated
with the violation;

(¢) The licensee fails to make a report
required by the identification of the
departure from the FSAR; or

(f) The licensec cither fails to take
comprehensive corrective action or fails
to appropriately expand the corrective
action program. The corrective action
should be broad with a defined scope
and schedule.

4. Violations Identified Due to
Previous Escalated Enforcement Action.
The NRC may refrain from issuing a
Notice of Violation or a proposed civil
penalty for a violation that is identified

after the NRC has taken escalated
eaforcement action for a Severity Level II
or III violation, provided that the violation
is documented in an inspection report (or
official field notes for some material cases)
that includes a description of the corrective
action and that it meets all of the following
criteria:

(2) It was licensee-identified as part of
the corrective action for the previous
escalated enforcement action;

(b) It has the same or similar root cause
as the violation for which escalated
enforcement action was issued;

(c) It does not substantially change the
safety significance or the character of the
regulatory concern arising out of the initial
violation; and ' :

(d) It was or will be corrected, including
immediate corrective action and long term
comprehensive corrective action to prevent
recurrence, within a reasonable time
following identification. A

5. Violations Involving Certain
Discrimination Issues. Enforcement
discretion may be exercised for
discrimination cases when a licensee who,
without the need for government
intervention, identifies an issue of
discrimination and takes prompt,
comprehensive, and effective corrective
action to address both the particular
situation and the overall work environment
for raising safety concerns. Similarly,
enforcement may not be warranted where a
complaint is filed with the Department of
Labor (DOL) under Section 211 of the
Energy Reorganization Act of 1974, as
amended, but the licensee settles the matter
before the DOL makes an initial finding of
discrimination and addresses the overall
work environment. Alternatively, if a
finding of discrimination is made, the
licensee may choose to settle the case
before the evidentiary hearing begins. In
such cases, the NRC may exercise its
discretion not to take enforcement action
when the licensee has addressed the overall
work environmeat for raising safety
concerns and has publicized that a
complaint of discrimination for engaging in
protected activity was made to the DOL,
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that the matter was settled to the
satisfaction of the employee (the terms
of the specific settlement agreement’
need not be posted), and that, if the
DOL Area Office found
discrimination, the licensee has taken
action to positively reemphasize that
discrimination will not be tolerated.
Similarly, the NRC may refrain from

 taking enforcement action if a licensee

settles a matter promptly after a person
comes to the NRC without going to the
DOL. Such discretion would normally
not be exercised in cases in which the
licensee does not appropriately address
the overall work environment (c.g..by
using training, postings, revised

policies or procedures, any necessary
disciplinary action, etc., to
communicate its policy against

-discrimination) or in cases that involve:

allegations of discrimination as a result
of providing information directly to the
NRC, allegations of discrimination
caused by a manager above first-line
supervisor (consistent with current
Enforcement Policy classification of .
Severity Level I or II violations),
allegations of discrimination where a
history of findings of discrimination
(by the DOL or the NRC) or
settlements suggests a programmatic
rather than an isolated discrimination
problem, or allegations of
discrimination which appear
particularly blatant or egregious.

6. Violations Involving Special
Circumstances. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in
Section VLB, as provided in Section
III, "Responsibilities,” the NRC may
reduce or refrain from issuing a civil
penalty or a Notice of Violation for a
Severity Level II or III violation based
on the merits of the case after
considering the guidance in this
statement of policy and such factors as
the age of the violation, the safety
significance of the violation, the overall
sustained performance of the licensee
has been particularly good, and other
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relevant circumstances, including any
that may have changed since the

- violation. This discretion is expected to

be exercised only. where application of
the normal guidance in the policy is
unwarranted.

C. Exercise of Discretion for an
Operating Facility '

On occasion, circumstances may arise
where a licensee's compliance with a
Technical Specification (TS) Limiting
Condition for Operation or with other
license conditions would involve an
unnecessary plant transient or
performance of testing, inspection, or
system realignment that is inappropriate
with the specific plant conditions, or

" unnecessary delays in plant startup

without a corresponding health and
safety benefit. In these circumstances,
the NRC staff may choose not to
enforce the-applicable TS or other
license condition. This enforcement
discretion, designated as a Notice of
Enforcement Discretion (NOED), will
only be exercised if the NRC staff is
clearly satisfied that the action is
consistent with protecting the public
health and safety. A licensee seeking

* the issuance of a NOED must provide a

written justification, or in circumstances
where good cause is shown, oral
justification followed as soon as possible
by written justification, which
documents the safety basis for the
request and provides whatever other
information the NRC staff deems
necessary in making a decision on
whether or not to issue a NOED.

The appropriate Regional
Administrator, or his or her designee,
may issue a NOED where the
noncompliance is temporary and
nonrecurring when an amendment is not
practical. The Director, Office of
Nuclear Reactor Regulation, or his or
her designee, may issue a NOED if the
expected noncompliance will occur
during the brief period of time it
requires the NRC staff to process an

emergency or exigent license amendment
under the provisions of 10 CFR 50.91(aX5)
or (6). The person exercising enforcement
discretion will document the decision.

For an operating plant, this exercise of
enforcement discretion is intended to
minimize the potential safety consequences
of unnecessary plant transients with the
accompanying operational risks and impacts

“or to eliminate testing, inspection, or

system realignment which is inappropriate
for the particular plant conditions. For
plants in a shutdown condition, exercising
enforcement discretion is intended to reduce
shutdown risk by, again, avoiding testing,
inspection or system realignment which is
inappropriate for the particular plant
conditions, in that, it does not provide a
safety benefit or may, in fact, be
detrimental to safety in the particular plant
condition. Exercising enforcement
discretion for plants attempting to startup is
less likely than exercising it for an
operating plant, as simply delaying startup
does not usually leave the plant in a
condition in which it could experience
undesirable transients. In such cases, the
Commission would expect that discretion
would be exercised with respect to
equipment or systems only when it has at
least concluded that, notwithstanding the
conditions of the license: (1) The equipment
or system does not perform a safety
function in the mode in which operation is
to occur; (2) the safety function performed
by the equipment or system is of only
marginal safety benefit, provided remaining
in the current mode increases the likelihood
of an unnecessary plant transient; or (3) the
TS or other license condition requires a
test, inspection or system realignment that
is inappropriate for the particular plant
conditions, in that it does not provide a
safety benefit, or may, in fact, be
detrimental to safety in the particular plant
condition.

" The decision to exercisc enforcement
discretion does not change the fact that a
violation will occur nor does it imply that
enforcement discretion is being exercised
for any violation that may have led to the
violation at issue. In each case where the
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NRC staff has chosen to issue a
NOED, enforcement action will
normally be taken for the root caus
to the extent violations were involv
that led to the noncompliance for w
enforcement discretion was used.
enforcement action is intended to
emphasize that licensees should not
rely on the NRC's authority to exe)
enforcement discretion as a routine
substitute for compliance or for
requesting a license amendment.
Finally, it is expected that the NR
staff will exercise enforcement
discretion in this area infrequently.
Although a plant must shut down,
refueling activities may be suspend
or plant startup may be delayed, at
the exercise of enforcement discret
the NRC staff is under no obligatio
take such a step merely because it ]
been requested. The decision to fo
enforcement is discretionary. Whe
enforcement discretion is to be
exercised, it is to be exercised only
the NRC staff is clearly satisfied th
such action is warranted from a he:

and safety perspective.

VII. ENFORCEMENT ACTIONS
INVOLVING INDIVIDUALS

Enforcement actions involving
individuals, including licensed
operators, are significant personnel
actions, which will be closely
controlled and judiciously applied.
enforcement action involving an
individual will normally be taken o
when the NRC is satisfied that the
individual fully understood, or sho
have understood, his or her
responsibility; knew, or should has
known, the required actions; and
knowingly, or with careless disreg:
(i.c., with more than mere neglige.
failed to take required actions whic
have actual or potential safety
significance. Most transgressions «
individuals at the level of Severity
Level IiI or IV violations will be
handled by citing only the facility
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licensee.

:More serious violations, including
Aose involving the integrity of an
individual (e.g., lying to the NRC)
concerning matters within the scope of

_ the individual's responsibilities, will be
considered for enforcement action
against the individual as well as against

 the facility licensee. Action against the
individual, however, will not be taken if

the improper action by the individual

was caused by management failures.

The following examples of situations

illustrate this concept:

e Inadvertent individual mistakes
resulting from inadequate training or
guidance provided by the facility
licensee.

¢ Inadvertently missing an
insignificant procedural requirement
when the action is routine, fairly
uncomplicated, and there is no unusual
circumstance indicating that the
procedures should be referred to and
followed step-by-step.

e Compliance with an express
direction of management, such as the
Shift Supervisor or Plant Manager,
resulted in a violation unless the
individual did not express his or her
concern or objection to the direction.

e Individual error directly resulting
from following the technical advice of
an expert unless the advise was clearly
unreasonable and the licensed individual
should have recognized it as such.

e Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had not
attempted to get the procedure
corrected.

Listed below are examples of
situations which could result in
enforcement actions involving
individuals, licensed or unlicensed. If
the actions described in these examples
are taken by a licensed operator or taken
deliberately by an unlicensed individual,
enforcement action may be taken
directly against the individual.
However, violations involving willful

conduct not amounting to deliberate action
by an unlicensed individual in these
situations may result in enforcement action
against a licensee that may impact an -
individual. The situations include, but are
not limited to, violations that involve:

e Willfully causing a licensee to be in
violation of NRC requirements.

e Willfully taking action that would have
caused a licensee to be in violation of NRC
requirements but the action did not do so
because it was detected and corrective
action was taken.

‘e Recognizing a violation of procedural
requirements and willfully not taking
corrective action.

e Willfully defeating alarms whxch have
safety significance.

e Unauthorized abandoning of reactor
controls.

e Dereliction of duty.

e Falsifying records required by NRC
regulations or by the facility license.

e Willfully providing, or causing a
licensee to provide, an NRC inspector or
investigator with inaccurate or incomplete
information on a matter material to the
NRC.

¢ Willfully withholding safety significant
information rather than making such
information known to appropriate
supervisory or technical personnel in the
licensee's organization.

¢ Submitting false information and as a
result gaining unescorted access to a .
nuclear power plant.

o Willfully providing false data to a
licensee by a contractor or other person
who provides test or other services, when
the data affects the licensee's compliance
with 10 CFR part 50, appendix B, or other
regulatory requirement.

e Willfully providing false certification
that components meet the requirements of
their intended use, such as ASME Code.

e Willfully supplying, by vendors of
equipment for transportation of radioactive
material, casks that do not comply with
their certificates of compliance.

e Willfully performing unauthorized
bypassing of required reactor or other
facility safety systems.
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o Willfully taking actions that violate
Technical Specification Limiting
Conditions for Operation or other
license conditions (enforcement action
for a willful violation will not be taken
if that violation is the result of action
taken following the NRC's decision to
forego enforcement of the Technical
Specification or other license condition
or if the operator meets the
requirements of 10 CFR 50.54 (x),
(i.c., unless the operator acted
unreasonably considering all the
relevant circumstances surroundmg the
emergency.)

Normally, some enforcement action is
taken against a licensee for violations
caused by significant acts of
wrongdoing by its employees,
contractors, or contractors' employees.
In deciding whether to issue an
enforcement action to an unlicensed
person as well as to the licensee, the
NRC recognizes that judgmeats will
have to be made on a case by case
basis. In making these decisions, the
NRC will consider factors such as the
following:

1. The level of thc individual within
the organization.

2. The individual's training and
experience as well as knowledge of the
potential consequences of the
wrongdoing.

3. The safety consequences of the
misconduct.

4. The benefit to the wrongdoer,
¢.g., personal or corporate gain.

5. The degree of supervision of the
individual, i.c., how closcly is the
individual monitored or audited, and
the likelihood of detection (such as a
radiographer working independently in
the field as contrasted with a team
activity at a power plant).

6. The employer's response, ¢.g.,
disciplinary action taken.

7. The attitude of the wrongdoer,
¢.g., admission of wrongdoing,
acceptance of responsibility.

8. The degree of management
responsibility or culpability.
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9. Who identified the misconduct.
Any proposed enforcement action
involving individuals must be issued

with the concurrence of the Deputy
Executive Director. The particular
sanction to be used should be
determined on a case-by-case basis. ™
Notices of Violation and Orders are
examples of enforcement actions that

‘may be appropriate against individuals.

The administrative action of a Letter of
Reprimand may also be considered. In
addition, the NRC may issu¢ Demands
for Information to gather information to
enable it to determine whether an order
or other enforcement action should be

Orders to NRC-licensed reactor
operators may involve suspension for a
specified period, modification, or
revocation of their individual licenses.
Orders to unlicensed individuals might
include provisions that would:

® Prohibit involvement in NRC
licensed activities for a specified period
of time (normally the period of
suspension would not exceed 5 years) or
until certain conditions are satisfied,
¢.g., completing specified training or
meeting certain qualifications. |

® Require notification to the NRC
before resuming work in licensed

0 Except for individuals subject to
civil penalties under section 206 of the
Energy Reorganization Act of 1974, as
amended, NRC will not normally
impose a civil penalty against an
individual. However, section 234 of the
Atomic Energy Act (AEA) gives the
Commission authority to impose civil
penalties on “any person.” "Person” is-
broadly defined in Section 11s of the
AEA to include individuals, a variety of
organizations, and any representatives
or agents. This gives the Commission
authority to impose civil penalties on

-employees of licensees or on separate

entities when a violation of a
requirement directly imposed on them is
committed.
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activities.

® Require the person to tell a prospective
employer or customer engaged in licensed
activities that the person has been subject to
an NRC order.

In the case of a licensed operator's failure
to meet applicable fitness-for-duty
requirements (10 CFR'55.53(j)), the NRC
may issue a Notice of Violation or a civil
penalty to the Part 55 licensee, or an order
to suspend, modify, or revoke the Part 55
license. These actions may be taken the

first time a licensed operator fails a drug or-

alcohol test, that is, receives a confirmed
positive test that exceeds the cutoff levels of
10 CFR Part 26 or the facility licensee's
cutoff levels, if lower. However, normally
only a Notice of Violation will be issued for
the first confirmed positive test in the
absence of aggravating circumstances such
as errors in the performance of licensed
duties or evidence of prolonged use. In
addition, the NRC intends to issu¢ an order
to suspend the Part 55 license forup to 3
years the second time a licensed operator
exceeds those cutoff levels. In the event
there are less than 3 years remaining in the
term of the individual's license, the NRC
may consider not renewing the individual's
license or not issuing a new license after
the three year period is completed. The
NRC intends to issue an order to revoke the
Part 55 license the third time a licensed
operator exceeds those cutoff levels. A
licensed operator or applicant who refuses
to participate in the drug and alcohol testing
programs established. by the facility licensee
or who is involved in the sale, use, or
possession of an illegal drug is also subject
to license suspension, revocation, or denial.
In addition, the NRC may take
enforcement action against a licensee that
may impact an individual, where the
conduct of the individual places in question

‘the NRC's reasonable assurance that

licensed activities will be properly
conducted. The NRC may take
enforcement action for reasons that would
warrant refusal to issue a license on an
original application. Accordingly,
appropriate enforcement actions may be
taken regarding matters that raise issues of
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int_egrity. competence, fitness-for
or other matters that may not
necessarily be a violation of spec
Commission requirements.

In the case of an unlicensed per
whether a firm or an individual, :
order modifying the facility licen
may be issued to require (1) the
removal of the person from all lic
activities for a specified period o)
or indefinitely, (2) prior notice tc
NRC before utilizing the person i
licensed activities, or (3) the lices
provide notice of the issuance of
an order to other persons involve:
licensed activities making referen
inquiries. In addition, orders to
employers might require retrainir
additional oversight, or independ:
verification of activities performe
the person, if the person is to be
involved in licensed activities.

IX. INACCURATE AND
INCOMPLETE INFORMATION

A violation of the regulations
involving submittal of incomplete
and/or inaccurate information, wi
or not considered a material false
statement, can result in the full r2
of enforcement sanctions. The la
of a communication failure as a
material false statement will be o
on a case-by-case basis and will t
reserved for egregious violations.
Violations involving inaccurate oi
incomplete information or the fail
provide significant information
identified by a licensee normally
be categorized based on the guida
herein, in Section IV, "Severity o
Violations,* and in Supplement V

" The Commission recognizes tha

information may in some situatior
inherently less reliable than writte
submittals because of the absence -
opportunity for reflection and
management review. However, t
Commission must be able to rely
oral communications from license
officials concerning significant



Compilation of NRC Enforcement Policy as of September 10, 19-

information. Therefore, in determining
whether to take enforcement action for
an oral statement, consideration may be
given to factors such as (1) the degree of
knowledge that the communicator
should have had, regarding the matter,
in view of his or her position, training,
and experience; (2) the opportunity and
time available prior to the
communication to assure the accuracy or
completeness of the information; (3) the
degree of intent or negligence, if any,
involved; (4) the formality of the
communication; (5) the reasonableness
of NRC reliance on the information;

(6) the importance of the information
which was wrong or not provided; and
(7) the reasonableness of the explanation
for not providing complete and accurate
information.

Absent at least careless disregard, an
incomplete or inaccurate unsworn.oral
statement normally will not be subject to
enforceiment action unless it involves
significant information provided by a
licensee official. However,

* enforcement action may be taken for an
unintentionally incomplete or inaccurate
oral statement provided to the NRC by a
licensee official or others on behalf of a
licensee, if a record was made of the
oral information and provided to the
licensee thereby permitting an
opportunity to correct the oral
information, such as if a transcript of
the communication or meeting summary
containing the error was made available
to the licensee and was not subsequently
corrected in a timely manner.

When a licensee has corrected
inaccurate or incomplete information,
the decision to issue a Notice of
Violation for the initial inaccurate or
incomplete information normally will be
dependent on the circumstances,
including the ease of detection of the
error, the timeliness of the correction,
whether the NRC or the licensee
identified the problem with the
communication, and whether the NRC
relied on the information prior to the
. correction. Generally, if the matter was

promptly identified and corrected by the
licensee prior to reliance by the NRC, or
before the NRC raised a question about the
information, no enforcement action will be
taken for the initial inaccurate or
incomplete information. On the other
hand, if the misinformation is identified
after the NRC relies on it, or after some
question is raised regarding the accuracy of
the information, then some enforcement
action normally will be taken even if it is in
fact corrected. However, if the initial
submittal was accurate when made but later
turns out to be erroneous because of newly
discovered information or advance in
technology, a citation normally would not
be appropriate if, when the new
information became available or the
advancement in technology was made, the
initial submittal was corrected.

The failure to correct inaccurate or
incomplete information which the licensee
does not identify as significant normally
will not constitute a separate violation.
However, the circumstances surrounding
the failure to correct may be considered
relevant to the determination of
enforcement action for the initial inaccurate

or incomplete statément. For example, an

unintentionally inaccurate or incomplete
submission may be treated as a more severe
matter if the licensee later determines that
the initial submittal was in error and does
not correct it or if there were clear
opportunities to identify the error. If
information not corrected was recognized
by a licensee as significant, a separate
citation may be made for the failure to
provide significant information. In any
event, in serious cases where the licensee's
actions in not correcting or providing
information raise questions about its
commitment to safety or its fundamental
trustworthiness, the Commission may
exercise its authority to issue orders
modifying, suspending, or revoking the
license. The Commission recognizes that
enforcement determinations must be made
on a case-by-case basis, taking into
consideration the issues described in this
section.
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X. ENFORCEMENT ACTION
AGAINST NON-LICENSEES

The Commission's enforcement
policy is also applicable to
non-licensees, including employees of
licensees, to contractors and
subcontractors, and to employees of
contractors and subcontractors, who
knowingly provide components,
equipment, or other goods or services
that relate to a licensee's activities
subject to NRC regulation. The
prohibitions and sanctions for any of
these persons who engage in deliberate
misconduct or submission of
incomplete or inaccurate information
are provided in the rule on deliberate
misconduct, ¢.g., 10 CFR 30.10 and
50.5.

Vendors of products or services
provided for use in nuclear activities
are subject to certain requirements
designed to ensure that the products or
services supplied that could affect
safety are of high quality. Through
procurement contracts with reactor
licensees, vendors may be required to
have quality assurance programs that
meet applicable requirements including
10 CFR Part 50, Appendix B, and 10
CFR Part 71, Subpart H. Vendors
supplying products or services to
reactor, materials, and 10 CFR Part 7!
licensees are subject to the .
requirements of 10 CFR Part 21
regarding reporting of defects in basic
components.

When inspections determine that
violations of NRC requirements have
occurred, or that vendors have failed t
fulfill contractual commitments (¢.g8-,
10 CFR Part 50, Appendix B) that
could adversely affect the quality of 2
safety significant product or service,
enforcement action will be taken.
Notices of Violation and civil penaltie:
will be used, as appropriate, for
licensee failures to ensure that their
vendors have programs that meet
applicable requirements. Notices of
Violation will be issued for vendors



¢ Compilation of NRC Enforcement Policy as of September 1«

that violate 10 CFR Part 21. Civil
penalties will be imposed against
individual directors or responsible
officers of a vendor organization who
knowingly and consciously fail to
provide the notice required by 10 CFR
21.21(b)1). Notices of
Nonconformance will be used for
vendors which fail to meet commitments
related to NRC activities.

XI. REFERRALS TO THE
DEPARTMENT OF JUSTICE

Alleged or suspected criminal
violations of the Atomic Energy Act
(and of other relevant Federal laws) are
referred to the Department of Justice
(DOJ) for investigation. Referral to the
DOJ does not preclude the NRC from
taking other enforcement action under
this policy. However, enforcement
actions will be coordinated with the DOJ
in accordance with the Memorandum of
Understanding between the NRC and the
DOJ, 53 FR 50317 (December 14,
1988).

XIL. PUBLIC DISCLOSURE OF
ENFORCEMENT ACTIONS

Enforcement actions and licensees’
responses, in accordance with
10 CFR 2.790, are publicly available for
inspection. In addition, press releases
are generally issued for orders and civil
penalties and are issued at the same time
the order or proposed imposition of the
civil penalty is issued. In addition,
press releases are usually issued when a
proposed civil penalty is withdrawn or
substantially mitigated by some amount.
Press releases are not normally issued
for Notices of Violation that are not
accompanied by orders or proposed civil
penalties.

XIII. REOPENING CLOSED
ENFORCEMENT ACTIONS

If significant new information is
reccived or obtained by NRC which
indicates that an enforcement sanction

was incorrectly applied, consideration may
be given, dependent on the circumstances,
to reopening a closed enforcement action to
increase or decrease the severity of a
sanction or to correct the record.
Reopening decisions will be made on a
case-by-case basis, are expected to occur
rarely, and require the specific approval of
the Deputy Executive Director.

SUPPLEMENT I— REACTOR
OPERATIONS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
reactor operations.

A. Severity Level I - Violations mvolvmg

for example:
1. A Safety Limit, as defined in 10 CFR

50.36 and the Technical Specifications

being exceeded;

2. A system' designed to prevent or
mitigate a serious safety.event not being
able to perform its intended safety
function'? when actually called upon to
work;

3. An accidental criticality; or

4. A licensed operator at the controls of a
nuclear reactor, or a senior operator
directing licensed activities, involved in
procedural errors which result in, or
exacerbate the consequences of, an alert or
higher level emergency and who, as a result
of subsequent testing, receives a confirmed
positive test result for drugs or alcohol.

B. Severity Level II - Violations
involving for example:

11 The term "system” as used in these
supplements, includes administrative and
managerial control systems, as well as
physical systems.

2 *Intended safety function” means the
total safety function, and is not directed
toward a loss of redundancy. A loss of one
subsystem does not defeat thé intended
safety function as long as the other
subsystem is operable.
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1. A system designed to prevent
mitigate serious safety events not b

able to perform its mtended safety
function;

"~ 2. A licensed operator involved i

the use, sale, or possession of illeg:
drugs or the consumption of alcoho
beverages, within the protected are.

3. A licensed operator at the con:
of a nuclear reactor, or a senior
operator directing licensed activitie:
involved in procedural errors and w
as a result of subsequent testing,
receives a confirmed positive test rc
for drugs or alcohol; or

4. Failures to meet 10 CFR 50.5¢
including several unreviewed safety
questions, or conflicts with technic:
specifications, involving a broad
spectrum of problems affecting
multiple areas, some of which impa
the operability of required equipme:

" C. Severity Level III - Violations

involving for example:

1. A significani failure to comply
with the Action Statement for a
Technical Specification Limiting
Condition for Operation where the
appropriate action was not taken wi:
the required time, such as:

(2) In a pressurized water reactor
the applicable modes, having one
high-pressure safety injection pump
inoperable for a period in excess of
that allowed by the action statement

(b) In a boiling water reactor, one
primary containment isolation valve
inoperable for a period in excess of
that allowed by the action statement

2. A system designed to prevent ¢
mitigate a serious safety event:

(a) Not being able to perform its
intended function under certain
conditions (e.g., safety system not
operable unless offsite power is
available; materials or components 1
environmentally qualified); or
- (b) Being degraded to the extent ¢
a detailed evaluation would be requi
to determine its operability (e.g.,
component parameters outside
approved limits such as pump flow
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rates, heat exchanger transfer
“aracteristics, safety valve lift
Apoints, or valve stroke times);

_ 3. Inattentiveness to duty on the part

of licensed personnel;

4. Changes in reactor parameters that '

cause unanticipated reductions in
margins of safety;

5. [Reserved]

6. A licensee failure to conduct

_ adequate oversight of vendors resulting
in the use of products or services that
are of defective or indeterminate quality
and that have safety significance;

7. A breakdown in the control of
licensed activities involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;

8. A licensed operator's confirmed
positive test for drugs or alcohol that
does not result in a Severity Level I or
II violation;

-9. Equipment failures caused by

mquatc or improper maintenance that
substantially complicates recovery from
a plant transient;

10. The failure to meet 10 CFR 50.59
where an unreviewed safety question is
involved, or a conflict with a technical
specification, such that a license
amendment is required;

11. The failure to perform the
required evaluation under 10 CFR 50.59
prior to implementation of the change in
those situations in which no unreviewed
safety question existed, but an extensive
evaluation would be needed before a
licensee would have had a reasonable
expectation that an unreviewed safety
question did not exist;

12. Programmatic failures (i.c.,
multiple or recurring failures) to meet
the requirements of 10 CFR 50.59
and/or 50.71(e) that show a significant
lack of attention to detail, whether or
pot such failures involve an unreviewed
safety question, resulting in a current
safety or regulatory concern about the

accuracy of the FSAR or a concern that 10
CFR 50.59 requirements are not being met.
Application of this example requires
weighing factors such as: a) the time period
over which the violations occurred and
existed, b) the number of failures, c)
whether one or more systems, functions, or
pieces of equipment were involved and the
importance of such equipment, functions,
or systems, and d) the potential significance
of the failures;

13. The failure to update the FSAR as
required by 10 CFR 50.71(e) where the
unupdated FSAR was used in performing a
10 CFR 50.59 evaluation and as a result, an
inadequate decision was made
demonstrating a significant rcgulatory
concemn; or

14. The failure to make a report required
by 10 CFR 50.72 or 50.73 associated with
(2) an unreviewed safety question, (b) a
conflict with a technical specification, or
(c) any other Severity Level III violation.

D. Severity Level IV - Violations
involving for example:

1. A less significant failure to comply
with the Action Statement for a Technical
Specification Limiting Condition for
Operation where the appropriate action was
pot taken within the required time, such as:

(a) In a pressurized water reactor, a 5%

-deficiency in the required volume of the

condensate storage tank; or _

(b) In a boiling water reactor, one
subsystem of the two independent MSIV
leakage control subsystems inoperable;

2. [Reserved]

3. A failure to meet regulatory
requirements that have more than minor
safety or environmental significance;

4. A failure to make a required Licensee
Event Report;

5. Relatively isolated violations of 10
CFR 50.59 not involving severity level Il
or Il violations that do not suggest a
programmatic failure to meet 10 CFR
50.59. Relatively isolated violations or
failures would include a number of recently
discovered violations that occurred over a
period of years and are not indicative of a
programmatic safety concern with meeting
10 CFR 50.59 or 50.71(¢);
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6. A relatively isolated failure to
document an evaluation where there is
evidence that an adequate evaluation
was performed prior to the change in
the facility or procedures, or the
conduct of an experiment or test;

7. A failure to update the FSAR as
required by 10 CFR 50.71(e) where an
adequate evaluation under 10 CFR
50.59 had been performed and
documented; or T

8. A past programmatic failure to
meet 10 CFR 50.59 and/or 10 CFR
50.71(e) requirements not involving
Severity Level II or I violations that
does not reflect a current safety or
regulatory concern about the accuracy
of the FSAR or a concern that 10 CFR
50.59 requirements are not being met.

E. Minor Violations )

A failure to meet 10 CFR 50.59
requirements that involves a change to
the FSAR description or procedure, or
involves a test or experiment not
described in the FSAR, where there
was not a reasonable likelihood that the
change to the facility or procedure or
the conduct of the test or experiment
would ever be an unreviewed safety
question. In the case of 2 10 CFR
50.71(c) violation, where a failure to
update the FSAR would not have a
material impact on safety or licensed
activities. The focus of the minor
violation is not on the actual change,
test, or experiment, but on the potential
safety role of the system, equipment,
etc., that is being changed, tested, or
cxperimented on.

SUPPLEMENT I-PART 50 FACILITY
CONSTRUCTION

This supplement provides examples of
violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
in the area of Part 50 facility
construction.

A. Severity Level I - Violations
involving structures or systems that are
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completed” in such a manner that they
would not have satisfied their intended
safety related purpose.

B. Severity Level II - Violations
involving for example:

1. A breakdown in the Quality
Assurance (QA) program as exemplified
by deficiencies in construction QA
related to more than one work activity
{c.g., structural, piping, electrical,
foundations). These deficiencies
normally involve the licensee's failure to
conduct adequate audits or to take
prompt corrective action on the basis of
such audits and normally involve
multiple examples of deficient
construction or construction of unknown
quality due to inadequate program
implementation; or

2. A structure or system that is
completed in such a manner that it could
have an adverse effect on the safety of
operations.

C. Severity Level III - Violations
involving for example:

1. A deficiency in a licensee QA
program for construction related to a
single work activity (e.g., structural,
piping, electrical or foundations). This
significant deficiency normally involves
the licensee’s failure to conduct
adequate audits or to take prompt
corrective action on the basis of such
audits, and normally involves multiple
examples of deficient construction or
construction of unknown quality due to
inadequate program implementation;

2. A failure to confirm the design
safety requirements of a structure or
system as a result of inadequate
preoperational test program
implementation; or

3. Afaﬂurctomakcareqmred 10
CFR 50.55(c) report.

D. Severity Level IV - Violations

Y The term "completed” as used in
this supplement means completion of
construction including review and.
acceptance by the construction QA
organization.

involving failure to meet regulatory
requirements including one or more Quality
Assurance Criterion not amounting to
Severity Level I, I, or III violations that
have more than minor safety or
environmental significance

SUPPLEMENT III-SAFEGUARDS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
safeguards..

A. Severity Level I - Violations involving
for example:

1. An act of radiological sabotage in
which the security system did not function
as required and, as a result of the failure,
there was a significant event, such as:

(a) A Safety Limit, as defined in 10 CFR
50.36 and the Technical Speciﬁcations was
exceeded;

(b) A system designed to prevent or
mitigate a serious safety event was not able
to perform its intended safety function
when actually called upon to work; or

(c) An accidental criticality occurred;

2. The theft, loss, or diversion of a
formula quantity' of special nuclear
material (SNM); or

3. Actual unauthorized production of a
formula quantity of SNM

B. Severity Level II - Violations
involving for example:

1. The entry of an unauthorized
individual'® who represeats a threat into a
vital area' from outside the protected area;

1 See 10 CFR 73.2 for the definition
of "formula quantity.”

5 The term "unauthorized individual®
as used in this supplement means someone
who was not authorized for entrance into
the area in question, or not authorized to
enter in the manner entered.

16 The phrase "vital area” as used in
this supplement includes vital areas and
material access areas.
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2. The theft, loss or diversion of
SNM of moderate strategic
significance' in which the security
system did not function as required;

3. Actual unauthorized productior
SNM.

C. Severity Level III - Violations
involving for example:

1. A failure or inability to control
access through established systems ¢
procedures, such that an unauthoriz
individual (i.c., not authorized
unescorted access to protected area)
could easily gain undetected access"
into a vital area from outside the
protected area;

2. A failure to conduct any search
the access control point or conductir:
an inadequate search that resulted in

the introduction to the protected are:

fircarms, explosives, or incendiary
devices and reasonable facsimiles
thereof that could significantly assist
radiological sabotage or theft of
strategic SNM;

3. A failure, degradation, or other
deficiency of the protected area
intrusion detection or alarm assessm¢
systems such that an unauthorized
individual who represents a threat
could predictably circumvent the
system or defeat a specific zone with
high degree of confidence without
insider knowledge, or other significa
degradation of overall system
capability;

4. A significant failure of the
safeguards systems designed or used
prevent or detect the theft, loss, or
diversion of strategic SNM;

5. A failure to protect or control
classified or safeguards information

17 See 10 CFR 73.2 for the
definition of "special nuclear materia’
of moderate strategic significance."

¥ In determining whether access

.can be easily gained, factors such as

predictability, identifiability, and easc
of passage should be considered.
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.considered to be significant while the
aformation is outside the protected area

and accessible to those not authorized

access to the protected area; .

6. A significant failure to respond to
an event either in sufficient time to
provide protection to vital equipment or
strategic SNM, or with an adequate
response force;

7. A failure to perform an appropriate
evaluation or background investigation
so that information relevant to the
access determination was not obtained

5. A failure to conduct a proper search at
the access control point;

6. A failure to properly secure or protect
classified or safeguards information inside
the protected area which could assist an
individual in an act of radiological sabotage
or theft of strategic SNM where the
information was not removed from the
protected area;

7. A failure to control access such that an
opportunity exists that could allow
unauthorized and undetected access into the
protected area but which was neither easily

rems total effective dose equivalent;

3. A radiation exposure during any
year of a minor in excess of 2.5 rems
total effective dose equivalent, 7.5
rems to the lens of the eye, or 25 rems
to the skin of the whole body, or to the
feet, ankles, hands or forearms, or to
any other organ or tissue;

4. An annual exposure of a member
of the public in excess of 1.0 rem total
effective dose equivalent;

5. A release of radioactive material
to an unrestricted area at

or considered and as a result a person,
who would likely not have been granted
access by the licensee, if the required
investigation or evaluation had been
performed, was granted access; or

8. A breakdown in the security
program involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively reflect a potentially
significant lack of attention or
carelessness toward licensed
responsibilities.

D. Severity Level IV - Violations

Jdvolving for example:

1. A failure or inability to control
access such that an unauthorized
individual (i.c., authorized to protected
area but not to vital area) could easily
gain undetected access into a vital area
from inside the protected area or into a
controlled access area;

2. A failure to respond to a suspected
event in cither a timely manner or with
an adequate response force;

3. A failure to implement 10 CFR
Parts 25 and 95 with respect to the
information addressed under Section 142
of the Act, and the NRC approved
security plan relevant to those parts;

4. A failure to make, maintain, or
provide log entries in accordance with
10 CFR 73.71 (c) and (d), where the
omitted information (i) is not otherwise
available in easily retrievable records,
and (ii) significantly contributes to the
ability of either the NRC or the licensee

~ identify a programmatic breakdown;

or likely to be exploitable;

8. A failure to conduct an adequate
search at the exit from a material access
area;

9. A theft or loss of SNM of low
strategic significance that was not detected
within the time period specified in the
security plan, other relevant document, or
regulation; or

10. Other violations that have more than
minor safeguards significance.

SUPPLEMENT IV-HEALTH PHYSICS (10
CFR PART 20)

This supplement provides examples of

violations in cach of the four severity levels

as guidance in determining the appropriate
severity level for violations in the area of
health physics, 10 CFR Part 20.*

A. Severity Level I - Violations involving
. for example: '

1. A radiation exposure during any year
of a worker in excess of 25 rems total -
effective dose equivalent, 75 rems to the
lens of the eye, or 250 rads to the skin of
the whole body, or to the feet, ankles,

hands or forearms, or to any other organ or

tissue;-

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of 2.5

19 Personnel overexposures and
associated violations incurred during a
life-saving or other emergency response
effort will be treated on a case-by-case
basis.

concentrations in excess of 50 times the
limits for members of the public as
described in 10 CFR 20.1302(b)(2)(i);
or

6. Disposal of licensed material in
quantities or concentrations in excess
of 10 times the limits of 10 CFR
20.2003.

B. Severity Level II - Violations
involving for example: .

1. A radiation exposure during any
year of a worker in excess of 10 rems
total effective dose equivalent, 30 rems
to the lens of the eye, or 100 rems to
the skin of the whole body, or to the

- feet, ankles, hands or forca_rms, or to

any other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess
of 1.0 rem total effective dose
equivalent;

3. A radiation exposure during any
year of a minor in excess of 1 rem total
effective dose equivalent; 3.0 rems to
the lens of the eye, or 10 rems to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

4. An annual exposure of a member
of the public in excess of 0.5 rem total
effective dose equivalent;

5. A release of radioactive material
to an unrestricted area at
concentrations in excess of 10 times the
limits for members of the public as
described in 10 CFR 20.1302(b)}(2)() - .
(except when operation up t0 0.5 rem a
year has been approved by the
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Commission under Section 20.1301(c));

6. Disposal of licensed material in
quantities or concentrations in excess of

five times the limits of 10 CFR
20.2003; or

7. A failure to make an immediate
notification as required by
10 CFR 20.2202 (a)(1) or (a)(2).

C. Severity Level III - Violations
involving for example:

1. A radiation exposure during any
year of a worker in excess of 5 rems

“total effective dose equivalent, 15 rems
to the lens of the eye, or 50 rems to the
skin of the whole body or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of
0.5 rem total effective dose equivalent
(except when doses are in accordance
with the provisions of

* Section 20.1208(d));

3. A radiation exposure during any
year of a minor in excess of 0.5 rem
total effective dose equivalent; 1.5 rems
to the lens of the eye, or 5 rems to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

4. A worker exposure above
regulatory limits when such exposure
reflects a programmatic (rather than an
isolated) weakness in the radiation
control program;

5. An annual exposure of a member
of the public in excess of 0.1 rem total
effective dose equivalent (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c));

6. A release of radioactive material to
an unrestricted area at concentrations in
excess of two times the effluent
concentration limits referenced in 10
CFR 20.1302(b)(2)(i) (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c));

7. A failure to make a 24-hour
notification required by 10

CFR 20.2202(b) or an immediate
notification required by

-10 CFR 20.2201(a)(1)(i);

8. A substantial potential for exposures

or releases in excess of the applicable limits

in 10 CFR Part 20 Sections
20.1001-20.2401 whether or not an
exposure or release occurs;

9. Disposal of licensed material not
covered in Severity Levels I or II;

10. A release for unrestricted use of
contaminated or radioactive material or

equipment that poses a realistic potential for

exposure of the public to levels or doses
exceeding the annual dose limits for
members of the public, or that reflects a
programmatic (rather than an isolated)
weakness in the radiation control program;
11. Conduct of licensee activities by a

technically unqualified person;

12. A significant failure to control
licensed material; or

13. A breakdown in the radiation safety
program involving a number of violations
that are related (or, if isolated, that are
recurring) that collectively represent a
potentially significant lack of attention or
carelessness toward licensed
responsibilities. ) .

D. Severity Level IV - Violations
involving for example:

1. Exposures in excess of the limits of 10

CFR 20.1201, 20.1207, or 20.1208 not
constituting Severity Level I, II, or III
violations;

2. A release of radioactive material to an
unrestricted area at concentrations in excess

of the limits for members of the public as
referenced in 10 CFR 20.1302(b)(2)()
(except when operation up to 0.5 rem a

year has been approved by the Commission

under Section 20.1301(c));

3. A radiation dose rate in an unrestricted
or controlled area in excess of 0.002 rem in

any 1 hour (2 millirem/hour) or 50
millirems in a year;

4. Failure to maintain and implement
radiation programs to keep radiation
exposures as low as is reasonably
achievable;

5. Doses to a member of the public in
excess of any EPA generally applicable
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environmental radiation standards, su
as 40 CFR Part 190; '

6. A failure to make the 30-day
notification required by 10 CFR
20.2201(a)(1)(ii) or 20.2203(a);

7. A failure to make a timely writt¢
report as required by 10 CFR

- 20.2201(b), 20.2204, or 20.2206;

8. A failure to report an exceedanc
of the dose constraint established in 1:
CFR 20.1101(d) or 2 failure to take
corrective action for an exceedance, =
required by 10 CFR 20.1101(d); or

9. Any other matter that has more
than a minor safety, health, or
environmental significance.

SUPPLEMENT V -
TRANSPORTATION

This supplement provides examples -
violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violatior
in the area of NRC transportation
requirements®™.

A. Severity Level I - Violations
involving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
the material caused a radiation
exposure to a member of the public a1
there was clear potential for the public
to receive more than .1 rem to the
whole body;

2. Surface contamination in excess «
50 times the NRC limit; or ’

3. External radiation levels in exces

X Some transportation
requirements are applied to more than
one licensee involved in the same
activity such as a shipper and a carrie)
When a violation of such a requireme:
occurs, enforcement action will be
directed against the responsible
licensee which, under the
circumstances of the case, may be on¢
or more of the licensees involved.
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~€ 10 times the NRC limit.
. Severity Level II - Violations

.olving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
there was a clear potential for the
member of the public to receive more
than .1 rem to the whole body;

2. Surface contamination in excess of
10, but not more than 50 times the NRC
limit; ’

3. External radiation levels in excess
of five, but not more than 10 times the
NRC limit; or

4. A failure to make required initial
notifications associated with Severity
Level I or II violations.

C. Severity Level III - Violations
involving for example:

1. Surface contamination in excess of
five but not more than 10 times the
NRC limit;

2. External radiation in excess of one
but not more than five times the NRC

it

. Any noncompliance with labeling,
placarding, shipping paper, packaging,
loading, or other requirements that
could reasonably result in the following:

(a) A significant failure to identify the
type, quantity, or form of material;

() A failure of the carrier or
recipient to exercise adequate controls;
or

(c) A substantial potential for either
personuel exposure or contamination
above regulatory limits or improper
transfer of material;

4. A failure to make required initial
notification associated with Severity
Level III violations; or '

5. A breakdown in the licensee's
program for the transportation of
licensed material involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively reflect a potentially
significant lack of attention or
carclessness toward licensed

wonsibilities.

D. Severity Level IV - Violations
involving for example:

1. A breach of package integrity without
external radiation levels exceeding the NRC
limit or without contamination levels
exceeding five times the NRC limits;

2. Surface contamination in excess of but
not more than five times the NRC limit;

3. A failure to register as an authorized
user of an NRC-Certified Transport
package; '

4. A noncompliance with shipping
papers, marking, labeling, placarding,
packaging or loading not amounting to a
Severity Level I, I, or III violation;

5. A failure to demonstrate that packages
for special form radioactive material meets
applicable regulatory requirements;

6. A failure to demonstrate that packages
meet DOT Specifications for 7A Type A
packages; or

7. Other violations that have more than
minor safety or environmental significance.

SUPPLEMENT VI-FUEL CYCLE AND
MATERIALS OPERATIONS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
fuel cycle and materials operations.

A. Severity Level I - Violations involving
for example: ’

1. Radiation levels, contamination levels,
or releases that exceed 10 times the limits
specified in the license; :

2. A system designed to prevent or
mitigate a serious safety event not being
operable when actually required to perform
its design function;

3. A nuclear criticality accident;

4. A failure to follow the procedures of
the quality management program, required
by 10 CFR 35.32, that results in a death or
serious injury (c.g., substantial organ
impairment) to a patient;

5. A safety limit, as defined in 10 CFR
76.4, the Technical Safety Requirements,
or the application being exceeded; or

6. Significant injury or loss of life due to
a loss of control over licensed or certified
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activities, including chemical processes
that are integral to the licensed or
certified activity, whether radioactive
material is released or not.

B. Severity Level II - Violations
involving for example:

1. Radiation levels, contamination
levels, or releases that exceed five
times the limits specified in the license:

2. A system designed to prevent or
mitigate a serious safety event being
inoperable;

3. A substantial programmatic failure
in the implementation of the quality
management program required by 10
CFR 35.32 that results in a
misadministration;

4. A failure to establish, implement,
or maintain all criticality controls (or
control systems) for a single nuclear
criticality scenario when a critical mass
of fissile material was present or
reasonably available, such that a
nuclear criticality accident was
possible; or

5. The potential for a significant
injury or loss of life due to a loss of

_ control over licensed or certified

activities, including chemical processes
that are integral to the licensed or
certified activity, whether radioactive
material is released or not (e.g.,
movement of liquid UF, cylinder by
unapproved methods). ]

C. Severity Level III - Violations
involving for example:

1. A failure to control access to
licensed materials for radiation
protection purposes as specified by
NRC requirements;

2. Possession or use of unauthorized
equipment or materials in the conduct
of licensee activities which degrades
safety;

3. Use of radioactive material on
humans where such use is not
authorized; -

4. Conduct of licensed activities by a
technically unqualified or uncertified
person;

S. A substantial potential for
exposures, radiation levels,
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. contamination levels, or releases,

. including releases of toxic material
caused by a failure to comply with NRC
regulations, from licensed or certified
activities in excess of regulatory limits;

6. Substantial failure to implement the
quality management program as
required by 10 CFR 35.32 that does not
result in a misadministration; failure to
report a2 misadministration; or
programmatic weakness in the
implementation of the quality
management program that results in a

7. A breakdown in the control of
licensed activities involving a number of
violations that are related (or, if

isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;

8. A failure, during radiographic
operations, to have present at least two
qualified individuals or to use
radiographic equipment, radiation '

", survey instruments, and/or personnel
monitoring devices as required by 10
CFR Part 34;

9. A failure to submit an NRC Form
241 as required by 10 CFR 150.20;

10. A failure to receive required NRC
approval prior to the implementation of
a change in licensed activities that has
radiological or programmatic '
significance, such as, a change in
ownership; lack of an RSO or
replacement of an RSO with an
unqualified individual; a change in the
location where licensed activities are
being conducted, or where licensed
material is being stored where the new
facilities do not meet safety guidelines;
or a change in the quantity or type of
radioactive material being processed or
used that has radiological significance;

11. A significant failure to meet
.decommissioning requirements including
a failure to notify the NRC as required
by regulation or license condition,
substantial failure to meet

_decommissioning standards, failure to

conduct and/or complete decommissioning
activities in accordance with regulation or
license condition, or failure to meet
required schedules without adequate
justification; :

12. A significant failure to comply with
the action statement for a Technical Safety
Requirement Limiting Condition for
Operation where the appropriate action was
not taken within the required time, such as:

() In an autoclave, where a containment
isolation valve is inoperable for a period in
excess of that allowed by the action
statement; or .

(b) Cranes or other lifting devices
engaged in the movement of cylinders
having inoperable safety components, such
as redundant braking systems, or other
safety devices for a period in excess of that
allowed by the action statement;-

13. A system designed to prevent or
mitigate a serious safety event:

(2) Not being able to perform its intended
function under certain conditions (e.g.,
safety system not operable unless utilities
available, materials or components not
according to specifications); or

(b) Being degraded to the extent that a
detailed evaluation would be required to
determine its operability;

14. Changes in parameters that cause
unanticipated reductions in margins of
safety;

15. A significant failure to meet the
requirements of 10 CFR 76.68, including a
failure such that a required certificate
amendment was not sought;

16. A failure of the certificate holder to
conduct adequate oversight of vendors or

. contractors resulting in the use of products

or services that are of defective or
indeterminate quality and that have safety
significance;

17. Equipment failures caused by
inadequate or improper maintenance that
substantially complicates recovery from a
plant transient;

18. A failure to establish, maintain, or
implement all but one criticality control (or
control systems) for a single nuclear
criticality scenario when a critical mass of
fissile material was present or reasonably
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available, such that a nuclear criticality
accident was possible; or

19. A failure, during radiographic
operations, to stop work after a pocket
dosimeter is found to have gone off-
scale, or after an electronic dosimeter
reads greater than 200 mrem, and
before a determination is made of the
individual's actual radiation exposure.

D. Severity Level IV - Violations
involving for example:

L. A failure to maintain patients
hospitalized who have cobalt-60,
cesium-137, or iridium-192 implants o
to conduct required leakage or
contamination tests, or to use properly
calibrated equipment;

2. Other violations that have more
than minor safety or environmental
significance;

3. Failure to follow the quality
management (QM) program, including
procedures, whether or not a
misadministration occurs, provided the
failures are isolated, do not
demonstrate a programmatic weakness
in the implementation of the QM
program, and have limited
consequences if a misadministration is
involved; failure to conduct the
required program review; or failure to
take corrective actions as required by
10 CFR 35.32; |

4. A failure to keep the records
required by 10 CFR 35.32 or 35.33;

5. A less significant failure to
comply with the Action Statement for a
Technical Safety Requirement Limiting
Condition for Operation when the
appropriate action was not taken within
the required time;

6. A failure to meet the requirements
of 10 CFR 76.68 that does not result in
a Severity Level 1, II, or HI violation;

7. A failure to make a required
written event report, as required by
10 CFR 76.120(d)(2); or

8. A failure to establish, implement,
or maintain a criticality control (or
control system) for a single nuclear
criticality scenario when the amount of
fissile material available was not, but
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- -1d have been sufficient to result in a
ar criticality. '

SUPPLEMENT VII-MISCELLANEOUS
MATTERS

This supplement provides examples of
violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
involving miscellaneous matters.

A. Severity Level I - Violations
involving for example:

1.- Inaccurate or incomplete
information? that is provided to the
NRC (a) deliberately with the
knowledge of a licensee official that the
information is incomplete or inaccurate,
or (b) if the information, had it been
complete and accurate at the time
provided, likely would have resulted in
regulatory action such as an immediate
order required by the public health and
safety;

2. Incomplete or inaccurate -
information that the NRC requires be

by a licensee that is (a) incomplete

accurate because of falsification by
or with the knowledge of a licensee
official, or (b) if the information, had it
been complete and accurate when
reviewed by the NRC, likely would
have resulted in regulatory action such
as an immediate order required by
public health and safety considerations;

3. Information that the licensee has

identified as having significant
implications for public health and safety
or the common defense and security
(" “significant information identified by
a licensee'’) and is deliberately withheld
from the Commission;

2 In applying the examples in this
supplement regarding inaccurate or
incomplete information and records,
reference should also be made to the
guidance in Section IX, "Inaccurate and
Incomplete Information,” and to the.
A-Sqition of "licensee official”

ined in Section IV.C.

4. Action by senior corporate
management in violation of 10 CFR 50.7 or
similar regulations against an employee;

5. A knowing and intentional failure to
provide the notice required by 10 CFR Part
21;0or .

6. A failure to substantially implement
the required fitness-for-duty program.?2

B. Severity Level HI - Violations
involving for example:

1. Inaccurate or incomplete information
that is provided to the NRC (a) by a
licensee official because of careless
disregard for the completeness. or accuracy
of the information, or (b) if the
information, had it been complete and
accurate at'the time provided, likely would
have resulted in regulatory action such as a
show cause order or a different regulatory
position;

2. Incomplete or inaccurate information
that the NRC requires be kept by a licensee
which is (a) incomplete or inaccurate
because of careless disregard for the
accuracy of the information on the pait of a
licensee official, or (b) if the information,
had it been complete and accurate when
reviewed by the NRC, likely would have
resulted in regulatory action such as a show
cause order or a different regulatory
position; '

3. "Significant information identified by a
licensee" and not provided to the _
Commission because of careless disregard
on the part of a licensee official;

4, An action by plant management above
first-line supervision in violation of 10 CFR
50.7 or similar regulations against an
employee;

5. A failure to provide the notice
required by 10 CFR Part 21;

6. A failure to remove an individual from
unescorted access who has been involved in
the sale, use, or possession of illegal drugs
within the protected area or take action for
on duty misuse of alcohol, prescription
drugs, or over-the-counter drugs;

2 The example for violations for
fitness-for-duty relate to violations of 10
CFR Part 26.

7. A failure to take reasonable action
when observed behavior within the
protected area or credible information
concerning activities within the
protected area indicates possible
unfitness for duty based on drug or
alcohol use;

8. A deliberate failure of the
licensee's Employee Assistance
Program (EAP) to notify licensee's
management when EAP's staff is
aware that an individual's condition
may ad\!{‘crscly affect safety related
activities; or

9. The failure of licensee
management to take effective action in
correcting a hostile work environment.

C. Severity Level III - Violations
involving for example:

1. Incomplete or inaccurate
information that is provided to the
NRC (a) because of inadequate actions
on the part of licensee officials but not
amounting to a Severity Level I or II
violation, or (b) if the information, had
it been complete and accurate at the
time provided, likely would have
resulted in a reconsideration of a
regulatory position or substantial
further inquiry such as an additional
inspection or a formal request for
information;

2. Incomplete or inaccurate
information that the NRC requires be
kept by a licensee that is (a) incomplete
or inaccurate because of inadequate
actions on the part of licensee officials
but not amounting to a Severity Level I
or II violation, or (b) if the
information, had it been complete and
accurate when reviewed by the NRC,
likely would have resulted in a
reconsideration of a regulatory position
or substantial further inquiry such as an
additional inspection or a formal
request for information;

3. A failure to provide "significant
information identified by a licensee” to
the Commission and not amounting to a
Severity Level I or II violation;

4. An action by first-line supervision
in violation of 10 CFR 50.7 or similar
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regulations against an employee;

5. An inadequate review or failure to
review such that, if an appropriate
review had been made as required, a 10
CFR Part 21 report would have been
made; .

6. A failure to complete a suitable
inquiry on the basis of 10 CFR Part 26,
keep records concerning the denial of
access, or respond to inquiries
concerning denials of access so that, as
a result of the failure, a person
previously denied access for
fitness-for-duty reasons was impropetly
granted access;

7. A failure to take the required action
for a person confirmed to have been
tested positive for illegal drug use or
take action for onsite alcohol use; not
amounting to a Severity Level 1I
violation;

8. A failure to assure, as required,
that contractors or vendors have an
effective fitness-for-duty program;

9. A breakdown in the fitness-for-duty
program involving a number of
violations of the basic elements of the
fitness-for-duty program that
collectively reflect a significant lack of
attention or carelessness towards
meeting the objectives of 10 CFR 26.10;
or . :

10. Threats of discrimination or
restrictive agreements which are
violations under NRC regulations such
as 10 CFR 50.7(f).

D. Severity Level IV - Violations
involving for example:

1. Incomplete or inaccurate
information of more than minor
significance that is provided to the NRC
but not amounting to a Severity Level I,
II, or III violation;

2. Information that the NRC requires
be kept by a licensee and that is
incomplete or inaccurate and of more
than minor significance but not
amounting to a Severity Level I, II, or
III violation;

3. An inadequate review or failure to
review under 10 CFR Part 21 or other
procedural violations associated with 10

CFR Part 21 with more than minor safety
significance; '

4. Violations of the requirements of Part
26 of more than minor significance;

5. A failure to report acts of licensed
operators Or supervisors pursuant to 10
CFR 26.73; or

6. Discrimination cases which, in
themselves, do not warrant a Severity Level
III categorization.

SUPPLEMENT VIII-EMERGENCY
PREPAREDNESS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
emergency preparedness. It should be
noted that citations are not normally made
for violations involving emergency
preparedness occurring during emergency
exercises. However, where exercises
reveal (i) training, procedural, or repetitive

failures for which corrective actions have

not been taken, (ii) an overall concern
regarding the licensee's ability to
implement its plan in a manner that
adequately protects public health and
safety, or (iii) poor self critiques of the
licensee's exercises, enforcement action
may be appropriate.

A. Severity Level I - Violations involving
for example:

In a general emergency, licensee failure to
promptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (e.g.,
assess actual or potential offsite
consequences, activate emergency response
facilities, and augment shift staff.)

B. Severity Level II - Violations
involving for example:

1. In a site emergency, licensee failure to
promptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (e.g.,
assess actual or potential offsite
consequences, activate emergency response
facilities, and augment shift staff); or
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2. A licensee failure to meet or
implement more than one emergency
planning standard involving assessment
or notification.

C. Severity Level III - Violations
involving for example:

1. In an alert, licensee failure to
promptly (1) correctly classify the
event, (2) make required notifications
to responsible Federal, State, and local
agencies, or (3) respond to the event
(e.g., assess actual or potential offsite
consequences, activate emergency
response facilities, and augment shift
staff); »

2. A licensee failure to meet or
implement one emergency planning
standard involving assessment or -
notification; or

3. A breakdown in the control of
licensed activities involving a number
of violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities. _

D. Severity Level IV - Violations
involving for example:

A licensee failure to meet or
implement any emergency planning
standard or requirement not directly
related to assessment and notification.
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OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
OFFICE OF ENFORCEMENT
WASHINGTON, D.C. 20555-0001

February 9, 1998

NRC INFORMATION NOTICE 98-04: 1997 E'NFORCEMENT SANCTIONS FOR DELIBERATE
VIOLATIONS OF NRC EMPLOYEE PROTECTION
REQUIREMENTS ”

Addressees
All U.S. Nuclear Regulatory Commission licensees.

Purpose

The U.S. Nuclear Regulatory Commission (NRC) is issuing this information notice (IN) to remind
licensees and their employees of the sanctions that could result from deliberately violating NRC
requirements in the area of employee protection. It is expected that licensees will review this
information notice, distribute it to management and staff involved with licensed activities,
including senior management at nuclear power plants, and consider actions, as appropriate, to
avoid similar problems. However, suggestions contained in this IN are not NRC requirements;
therefore, no specific action is required.

Discussion

The NRC places a high value on nuclear industry employees being free to raise potential safety
concems to both licensee management and to the NRC without fear of reprisal or actual
harassment and intimidation. Section 211 of the Energy Reorganization Act (ERA), and 10.CFR
19.20, 30.7, 40.7, 50.7, 60.9, 61.9, 70.7, and 72.10, provide that no employer may discharge or
otherwise discriminate against any employee with respect to compensation, terms, conditions, or -
privileges of employment because the employee engaged in certain protected activities. These
protected activities include notifying an employer of an alleged violation of the Atomic Energy Act
or ERA, refusing to engage in any practice made unlawful by those Acts, testifying before
Congress or in a Federal or State proceeding regarding any provision of these Acts, or
commencing, testifying, assisting, or participating in any proceeding under these Acts.

Licensees and contractors are responsible for ensuring that discrimination does not occur
against its employees for engaging in such protected activities. Licensees and contractors who
discriminate against their employees for the employees' protected activities are subject to
sanctions by the NRC. These sanctions include Notices of Violation and Civil Penalties.
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in addition, under the Deliberate Misconduct Rule (see, e.g., 10 CFR 30.10 and 10 CFR 50.5),
licensee and contractor employees, including senior managers, are subject to sanctions by the
NRC for discrimination against other employees for these employees’ protected activities. These
sanctions include Orders barring individuals from licensed acfivities. Significant NRC
enforcement actions are published in NUREG-0940 and can be accessed through the NRC
Office of Enforcement’'s Home Page at www.nrc.gov/OE.

Descriptions of Significant 1997 Enforcement Actions and Sanctions

(1)

An Order Prohibiting Involvement in NRC-Licensed Activities (Effective Immediately)

(IA 96-101) (NUREG-0940, Vol. 6, No. 1, Part 1.@ A-79) was issued on January 13,
19897, to an individual who, at the time of the events described in this IN, was employed
by the Tennessee Valley Authority (TVA) as Vice-President for Nuclear Operations. This
individual was responsible for the oversight of TVA's nuclear program at its four nuclear
reactor sites. The former Manager, Chemistry and Environmental Protection (C&EP) in
TVA's corporate organization alleged that he was engaged in protected activities during
his employment at TVA, and as a result of these protected activities, he was
discriminated against when he received an adverse employment action in the form of a
threat of termination by TVA if he did not resign from his job. This former C&EP Manager
filed a complaint with the U.S. Department of Labor (DOL) on June 29, 1993.

A DOL District Director concluded that discrimination, as defined and prohibited by
Section 211 of the ERA, was a factor in the actions that comprised the former C&EP
Manager's complaint. A DOL Administrative Law Judge (ALJ) issued a Recommended
Decision and Order, finding that TVA dlscnmlnated against the former C&EP Manager in
violation of Section 211 of the ERA (94-ERA-024).! The NRC's Office of Investigations
(Ol) also concluded that despite denials by the TVA managers involved, the methodology
of the former C&EP Manager’'s engagement in protected activities was the primary
reason for the adverse action against him. Both the DOL ALJ and Ol concluded that the
former Vice-President of Nuclear Operations at TVA ordered the forced resignation of the
former C&EP Manager. The NRC staff concluded that the former Vice -President of
Nuclear Operations at TVA was engaged in deliberate misconduct, in violation of 10 CFR
60.5, when he caused TVA to be in violation of the employee protection regulation
contained in 10 CFR 50.7.

As a result of this NRC staff’'s conclusion, the former Vice-President was prohibited from'
engaging in, or exercising control over mdwuduals engaged in NRC-licensed activities for
a five year period beginning on May 1, 1993. In addition, for a five year period beginning
May 1, 1998, this former Vice-President is required to notify the NRC at least five days

'‘On November 20, 1996, the ALJ issued a Recommended Order of Dismissal, based on

a conciliation agreement between the former C&EP Manager and TVA, and on November 22, .
1996, the DOL Administrative Review Board issued a Final Order Approving Settlement and
Dismissing Complaint.
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prior to the first ime he engages in, or exercises control over, NRC-licensed activities.
The level of the sanction against the former Vice-President for Nuclear Operations at TVA
was related, in part, to his seniority. .

Related to this case, on January 13, 1997, the NRC issued a Notice of Violation (NOV)
and Proposed Imposition of a $100,000 Civil Penalty (EA 95-199) (NUREG-0940, Vol 16.,
No. 1, Part 2 @ A-202) to TVA based on a Severity Level | violation of 10 CFR 50.7. As
noted above, this violation was based on the licensee’s discrimination against the former
C&EP Manager by the former Vice-President of Nuclear Operations on April §, 1993,
when the C&EP Manager was forced to resign from TVA because he had engaged in
protected activities. TVA paid the Civil Penalty on February 11, 1997.

On January 23, 1997, the NRC issued an NOV (EA 95-006) (NUREG-0940, Vol. 16,

No. 1, Part 3 @ B-159) to the Honolulu Medical Group based on the licensee
discriminating against one of its employees by discharging the employee as a result of the
employee alleging infractions of NRC requirements in written correspondence to the
licensee.

On March 19, 1997, the NRC issued an NOV and Proposed Imposition of an $8,000 Civil
Penalty (EA 96-498) (NUREG-0940, Vol. 16, No. 1, Part 3 @ A-79) against Koppel Steel
Corporation for a Severity Level Il violation of 10 CFR 30.7. The enforcement action was
based on discrimination by the licensee against its former Radiation Safety Officer (RSO)
for the RSO providing information to an NRC inspector during an April 1996 inspection of
the licensee's facility. The information provided during the inspection, in part, resuited in
the NRC issuance of.an NOV to the licensee on May 23, 1996, for five violations of NRC
requirements identified during the inspection. Koppel Steel paid the Civil Penalty on
April 18, 1997.

On October 31, 1997, an NOV and Proposed Imposition of a $10,000 Civil Penalty

(EA 97-180) was issued to Mattingly Testing Services, Inc. (MTSI) based on a Severity
Level lit violation of 10 CFR 30.7. This case was similar to the Koppel Steel case in that
the enforcement action was based on discrimination by the licensee against one of its
employees because the employee reported violations of NRC requirements to the NRC.
The information provided to the NRC by MTSI's employee, in part, resulted in the NRC
issuance of an NOV and assessing a $15,000 Civil Penalty on May 5, 1995, against
MTSI, for multiple violations of radiography requirements, and NOVs to individuals who
committed the deliberate technical violations.
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No specific action or written response is required by this information notice. If you have any
questions about this matter, please call the contact listed below or the appropriate NRC regional

office.
Ve

¢ /4 / @C—— W = —
Donald A. Cool, Director ck W. Roe, Acting Director
Division of Industrial and ivision of Reactor Program Management
“Medical Nuclear Safety Office of Nuclear Reactor Regulation
Office of Nuclear Material Safety '

and Safeguards

Contact: Michael Stein, OE
301-415-1688
E-mail: mhs@nrc.gov

Attachment: List of recently issued information notices
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LIST OF RECENTLY ISSUED
NRC INFORMATION NOTICES
Information : Date of
Notice No. Subject Issuance Issued to )
98-03 Inadequate Verification of 2/9/98 All holders of operating licenses
Overcurrent Trip Setpoints in for nuclear power reactors
Metal-Clad, Low-Voltage
Circuit Breakers
98-02 Nuclear Power Plant Cold 1/21/98 All holders of operating licenses
Weather Problems and for nuclear power reactors
Protective Measures
98-01 Thefts of Portable Gauges 1/15/98 All portable gauge licensees
97-91 Recent Failures of Control 12/31/97 All industrial radiography
Cables Used on Amersham licensees
Model 660 Posilock Radiography
Systems
7-90 Use of Nonconservative 12/30/97 All holders of OLs for nuclear
Acceptance Criteria in power reactors except those
- Safety-Related Pump who have ceased operations
Surveillance Tests and have certified that fuel has
been permanently removed from
the vessel
97-89 Distribution of Sources and 12/29/97 All sealed source and device
Devices Without Authorization manufacturers and distributors
97-88 Exberiences During Recent 12/16/97 All holders of OLs for pressuﬁzed-
Steam Generator Inspections water reactors except those who
have permanently ceased
operations and have certified that
fuel has been permanently
removed from the reactor
97-87 Second Retrofit to 12112197 All industrial radiography

Industrial Nuclear Company
IR 100 Radiography Camera,
to Correct Inconsistency in
10 CFR Part 34 Compatibility

licensees

OL = Operating License
CP = Construction Permit
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NUCLEAR REGULATORY COMMISSION

Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation;
Policy Statement

AGENCY: Nuclear Regulatory Commission.
ACTION: Statement of Policy.

SUMMARY: The Nuclear Regulatory Commission (NRC) is issuing this policy statement to set forth its
expectation that licensees and other employers subject to NRC authority will establish and maintain
safety-conscious environments in which employees feel free to raise safety concerns, both to their
management and to the NRC, without fear of retaliation. The responsibility for maintaining such an
environment rests with each NRC licensee, as well as with contractors, subcontractors and employees in
the nuclear industry. This policy statement is applicable to NRC regulated activities of all NRC licensees
and their contractors and subcontractors.

DATE: May 14, 1996

FOR FURTHER INFORMATION CONTACT: James Lieberman, Director, Office of Enforcement, U.S.
Nuclear Regulatory Commission, Washington, DC 20555-0001, (301) 415-2741.

SUPPLEMENTARY INFORMATION:
Background

NRC licensees have the primary responsibility to ensure the safety of nuclear operations. Identification
and commumication of potential safety concerns] and the freedom of employees to raise such concerns is
an integral part of carrying out this responsibility. :

In the past, employees have raised important issues and as a result, the public health and safety has
benefited. Although the Commission recognizes that not every concern raised by employees is safety
significant or, for that matter, is valid, the Commission concludes that it is important that licensees'
management establish an environment in which safety issues are promptly identified and effectively
resolved and in which empiT)yees feel free to raise concemns.

Although hundreds of concerns are raised and resolved daily in the nuclear industry, the Commission, on
occasion, receives reports of individuals being retaliated against for raising concemns. This retaliation is
unacceptable and unlawful. In addition to the hardship caused to the individual employee, the perception
by fellow workers that raising concerns has resulted in retaliation can generate a chilling effect that may
discourage other workers from raising concerns. A reluctance on the part of employees to raise concerns
is detrimental to nuclear safety. '
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As a result of questions raised about NRC's efforts to address retaliation against individuals who raise
health and safety concerns, the Commission established a review team in 1993 to reassess the NRC's
yrogram for protecting allegers against retaliation. In its report (NUREG-1499, "Reassessment of the
NRC's Program for Protecting Allegers Against Retaliation," January 7, 1994) the review team made
numerous recommendations, including several recommendations involving issuing a policy statement to
address the need to encourage responsible licensee action with regard to fostering a quality-conscious
environment in which employees are free to raise safety concerns without fear of retribution
(recommendations ILA-1, ILA-2, and ILA-4). On February 8, 1995, the Commission after considering
those recommendations and the bases for them published for comment a proposed policy statement,
"Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation,"
in the Federal Register (60 FR 7592, February 8, 1995).

The proposed policy statement generated comments from private citizens and representatives of the
industry conceming both the policy statement and NRC and Department of Labor (DOL) performance.
The more significant comments related to the contents of the policy statement included:

1. The policy statement would discourage employees from bringing their concens to the NRC because
it provided that employees should normally provide concerns to the licensee prior to or
contemporaneously with coming to the NRC.

2. The use of a holding period should be at the discretion of the employer and not be considered by the
NRC in evaluating the reasonableness of the licensee's action.

3. The policy statement is not needed to establish an environment to raise concems if NRC uses its
authority to enforce existing requirements by pursuing civil and criminal sanctions against those who
discriminate.

4. The description of employee concems programs and the oversight of contractors was too
prescriptive; the expectations concerning oversight of contractors were perceived as the imposition
of new requirements without adherence to the Administrative Procedure Act and the NRC's Backfit
Rule, 10 CFR 50.109.

5. The need for employee concems programs (ECPs) was questioned, including whether the ECPs
fostered the development of a strong safety culture.

6. The suggestion for involvement of senior management in resolving discrimination complaints was
too prescriptive and that decisions on senior management involvement should be decided by
licensees.

In addition, two public meetings were held with representatives of the Nuclear Energy Institute (NEI) to
discuss the proposed policy statement. Summaries of these meetings along with a revised policy
statement proposed by NEI were included with the comments to the policy statement filed in the Public
Document Room (PDR).

This policy statement is being issued after considering the public comments and coordination with the
Department of Labor. The more significant changes included:

1. The policy statement was revised to clarify that senior management is expected to take responsibility

for assuring that cases of alleged discrimination are appropriately investigated and resolved as
opposed to being personally involved in the resolution of these matters.
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2. References to maintenance of a "quality-conscious environment" have been changed to
“safety-conscious environment" to put the focus on safety.

3. The policy statement has been revised to emphasize that while alternative programs for raising
concerns may be helpful for a safety-conscious environment, the establishment of alternative
programs is not a requirement.

4. The policy statement continues to emphasize licensees' responsibility for their contractors. This is
not a new requirement. However, the policy statement was revised to provide that enforcement
decisions against licensees for discriminatory conduct of their contractors would consider such
things as the relationship between the licensee and contractor, the reasonableness of the licensee's
oversight of the contractor’s actions and its attempts to investigate and resolve the matter.

5. To avoid the possibility suggested by some commenters that the policy statement might discourage
employees from raising concems to the NRC if the employee is concemed about retaliation by the
employer, the statement that reporting concems to the Commission "except in limited fact-specific
situations” would not absolve employees of the duty to inform the employer of matters that could
bear on public, including worker, health and safety has been deleted. However, the policy statement
expresses the Commission's expectation that employees, when coming to the NRC, should normally
have provided the concem to the employer prior to or contemporaneously with coming to the NRC.

Statement of Policy

The purpose of this Statement of Policy is to set forth the Nuclear Regulatory Commission's expectation
that licensees and other employers subject to NRC authority will establish and maintain a
safety-conscious work environment in which employees feel free to raise concems both to their own
management and the NRC without fear of retaliation. A safety-conscious work environment is critical to
a licensee's ability to safely carry out licensed activities.

This policy statement and the principles set forth in it are intended to apply to licensed activities of all
NRC licensees and their contractors,2 although it is recognized that some of the suggestions, programs,
or steps that might be taken to improve the quality of the work environment (e.g., establishment of a
method to raise concerns outside the normal management structure such as an employee concerns
program) may not be practical for very small licensees that have only a few employees and a very simple
management structure.

The Commission believes that the most effective improvements to the environment for raising concerns
will come from within a licensee's organization (or the organization of the licensee's contractor) as
communicated and demonstrated by licensee and contractor management. Management should recognize
the value of effective processes for problem identification and resolution, understand the negative effect
produced by the perception that employee concermns are unwelcome, and appreciate the importance of
ensuring that multiple channels exist for raising concems. As the Commission noted in its 1989 Policy
Statement on the Conduct of Nuclear Power Plant Operations (54 FR 3424, January 24, 1989),
management must provide the leadership that nurtures and maintains the safety environment.

In developing this policy statement, the Commission considered the need for:

(1) licensees and their contractors to establish work environments, with effective processes for problem
identification and resolution, where employees feel free to raise concerns, both to their management and
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to the NRC, without fear of retaliation;
2) improving contractors' awareness of their responsibilities in this area;

(3) senior management of licensees and contractors to take the responsibility for assuring that cases of
alleged discrimination are appropriately investigated and resolved; and

(4) employees in the regulated industry to recognize their responsibility to raise safety concerns to
licensees and their right to raise concerns to the NRC.

This policy statement is directed to all employers, including licensees and their contractors, subject to
NRC authority, and their employees. It is intended to reinforce the principle to all licensees and other
employers subject to NRC authority that an act of retaliation or discrimination against an employee for
raising a potential safety concern is not only unlawful but may adversely impact safety. The Commission
emphasizes that employees who raise concems serve an important role in addressing potential safety
issues. Thus, the NRC cannot and will not tolerate retaliation against employees who attempt to carry out
their responsibility to identify potential safety issues.3

Under the Atomic Energy Act of 1954, as amended, the NRC has the authority to investigate allegations
that employees of licensees or their contractors have been discriminated against for raising concerns and
to take enforcement action if discrimination is substantiated. The Commission has pronmlgated
regulations to prohibit discrimination (see, e.g., 10 CFR 30.7 and 50.7). Under Section 211 of the Energy
Reorganization Act of 1974, as amended, the Department of Labor also has the authority to mvestigate
complaints of discrimination and to provide a personal remedy to the employee when discrimination is
found to have occurred.

/
The NRC may initiate an investigation even though the matter is also being pursued within the DOL
process. However, the NRC's determination of whether to do so is a finction of the priority of the case
which is based on its potential merits and its significance relative to other ongoing NRC investigations.4

Effective Processes for Problem Identification and Resolution

Licensees bear the primary responsibility for the safe use of nuclear materials in their various licensed
activities. To carry out that responsibility, licensees need to receive prompt notification of concerns as
effective problem identification and resolution processes are essential to ensuring safety. Thus, the
Commission expects that each licensee will establish a safety-conscious environment where employees are
encouraged to raise concemns and where such concems are promptly reviewed, given the proper priority
based on their potential safety significance, and appropriately resolved with timely feedback to

employees.

A safety-conscious environment is reinforced by a management attitude that promotes employee
confidence in raising and resolving concerns. Other attributes of a work place with this type of an
environment may include well-developed systems or approaches for prioritizing problems and directing
resources accordingly; effective communications among various departments or elements of the licensee's
organization for openly sharing information and analyzing the root causes of identified problems; and
employees and managers with an open and questioning attitude, a focus on safety, and a positive
orientation toward admitting and correcting personnel errors.

Initial and periodic training (including contractor training) for both employees and supervisors may also
‘be an important factor in achieving a work environment in which employees feel free to raise concerns. In
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addition to communicating management expectations, training can clarify for both supervisors and
employees options for problem identification. This would include use of licensee's intemnal processes as

vell as providing concerns directly to the NRC.S Training of supervisors may also minimize the potential
perception that efforts to reduce operating and maintenance costs may cause supervisors to be less
receptive to employee concerns if identification and resolution of concems involve significant costs or
schedule delays.

Incentive programs may provide a highly visible method for demonstrating management's commitment to
safety, by rewarding ideas not based solely on their cost savings but also on their contribution to safety.
Credible self assessments of the environment for raising concerns can contribute to program effectiveness
by evaluating the adequacy and timeliness of problem resolution. Self-assessments can aiso be used to
determine whether employees believe their concerns have been adequately addressed and whether
employees feel free to raise concems. When problems are identified through self-assessment, prompt
corrective action should be taken.

Licensees and their contractors should clearly identify the processes that employees may use to raise
concerns and employees should be encouraged to use them. The NRC appreciates the value of employees
using normal processes (e.g., raising issues to the employee supervisors or managers or filing deficiency
reports) for problem identification and resolution. However, it is important to recognize that the fact that
some employees do not desire to use the normal line management processes does not mean that these
employees do not have legitimate concerns that should be captured by the licensee's resolution processes.
Nor does it mean that the normal processes are not effective. Even in a generally good environment,
some employees may not always be comfortable in raising concerns through the normal channels. From a

 safety perspective, no method of raising potential safety concerns should be discouraged. Thus, in the

interest of having concerns raised, the Commission encourages each licensee to have a dual focus: (1) on

_-achieving and maintaining an environment where employees feel free to raise their concems directly to

their supervisors and to licensece management, and (2) on ensuring that altemate means of raising and
addressing concerns are accessible, credible, and effective.

NUREG-1499 may provide some helpful insights on various alternative approaches. The Commission
recognizes that what works for one licensee may not be appropriate for another. Licensees have in the
past used a variety of different approaches, such as:

(1) an "open-door" policy that allows the employee to bring the concern to a higher-level manager;

(2) a policy that permits employees to raise concems to the licensee's quality assurance group;

(3) an ombudsman program; or

(4) some form of an employee concerns program.

The success of a licensee alternative program for concerns may be influenced by how accessible the
program is to employees, prioritization processes, independence, provisions to protect the identity of
employees including the ability to allow for reporting issues with anonymity, and resources. However, the
prime factors in the success of a given program appear to be demonstrated management support and how

employees perceive the program. Therefore, timely feedback on the follow-up and resolution of concerns
raised by employees may be a necessary element of these programs.

VThis Policy Statement should not be interpreted as a requirement that every licensee establish alternative

programs for raising and addressing concems. Licensees should determine the need for providing
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alternative methods for raising concems that can serve as internal "escape valves" or "safety nets." 6
Considerations might include the number of employees, the complexity of operations, potential hazards,

nd the history of allegations made to the NRC or licensee. While effective alternative programs for
identifying and resolving concerns may assist licensees in maintaining a safety-conscious environment, the
Commission, by making the suggestion for establishing alternative programs, is not requiring licensees to
have such programs. In the absence of a requirement imposed by the Commission, the establishment and
framework of alternative programs are discretionary.

Improving Contractors' Awareness of Their Responsibilities

The Commission's long-standing policy has been and continues to be to hold its licensees responsible for
compliance with NRC requirements, even if licensees use contractors for products or services related to
licensed activities. Thus, licensees are responsible for having their contractors maintain an environment in
which contractor employees are free to raise concerns without fear of retaliation.

Nevertheless, certain NRC requirements apply directly to contractors of licensees (see, for example, the
rules on deliberate misconduct, such as 10 CFR 30.10 and 50.5 and the rules on reporting of defects and
noncompliances in 10 CFR Part 21). In particular, the Commission's prohibition on discriminating against
employees for raising safety concerns applies to the contractors of its licensees, as well as to licensees
(see, for example, 10 CFR 30.7 and 50.7).

Accordingly, if a licensee contractor discriminates against one of its employees in violation of applicable
Commission rules, the Commission intends to consider enforcement action against both the licensee, who
remains responsible for the environment maintained by its contractors, and the employer who actually
discriminated against the employee. In considering whether enforcement actions should be taken against

-~ licensees for contractor actions, and the nature of such actions, the NRC intends to consider, among
other things, the relationship of the contractor to the particular licensee and its licensed activities; the
reasonableness of the licensee's oversight of the contractor environment for raising concerns by methods
such as licensee's reviews of contractor policies for raising and resolving concemns and audits of the
effectiveness of contractor efforts in carrying out these policies, including procedures and training of
employees and supervisors; the licensee's involvement in or opportunity to prevent the discrimination; and
the licensee's efforts in responding to the particular allegation of discrimination, including whether the
licensee reviewed the contractor's investigation, conducted its own investigation, or took reasonable
action to achieve a remedy for any discriminatory action and to reduce potential chilling effects.

* Contractors of licensees have been involved in a number of discrimination complaints that are made by
employees. In the interest of ensuring that their contractors establish safety-conscious environments,
licensees should consider taking action so that:

_ (1) each contractor involved in licensed activities is aware of the applicable regulations that prohibit
discrimination;

(2) each contractor is aware of its responsibilities in fostering an environment in which employees feel
free to raise concerns related to licensed activities;

(3) the licensee has the ability to oversee the contractor's efforts to encourage employees to raise
concems, prevent discrimination, and resolve allegations of discrimination by obtaining reports of alleged
contractor discrimination and associated investigations conducted by or on behalf of its contractors;
conducting its own investigations of such discrimination; and, if warranted, by directing that remedial
action be undertaken; and
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(4) contractor employees and management are informed of (a) the importance of raising safety concerns
md (b) how to raise concerns through normal processes, alternative internal processes, and directly to the

NRC.

Adoption of contract provisions covering the matters discussed above may provide additional assurance
that contractor employees will be able to raise concerns without fear of retaliation.

Involvement of Senior Management in Cases of Alleged Discrimination

The Commission reminds licensees of their obligation both to ensure that personnel actions against
employees, including personnel actions by contractors, who have raised concerns have a well-founded,
non-discriminatory basis and to make clear to all employees that any adverse action taken against an
employee was for legitimate, non-discriminatory reasons. If employees allege retaliation for engaging in
protected activities, senior licensee management should be advised of the matter and assure that the
appropriate level of management is involved, reviewing the particular facts and evaluating or
reconsidering the action.

The intent of this policy statement is to emphasize the importance of licensee management taking an
active role to promptly resolve situations involving alleged discrimination. Because of the complex nature
of labor-management relations, any externally-imposed resolution is not as desirable as one achieved
internally. The Commission emphasizes that internal resolution is the licensee's responsibility, and that
early resolution without government involvement is less likely to disrupt the work place and is in the best
interests of both the licensee and the employee. For these reasons, the Commission's enforcement policy
provides for consideration of the actions taken by licensees in addressing and resolving issues of
discrimination when the Commission develops enforcement sanctions for violations involving

" discrimination. (59 FR 60697; November 28, 1994).

In some cases, management may find it desirable to use a holding period, that is, to maintain or restore
the pay and benefits of the employee alleging retaliation, pending reconsideration or resolution of the
matter or pending the outcome of an investigation by the Department of Labor (DOL). This holding
period may calm feelings on-site and could be used to demonstrate management encouragement of an
environment conducive to raising concerns. By this approach, management would be acknowledging that
although a dispute exists as to whether discrimination occurred, in the interest of not discouraging other
employees from raising concerns, the employee involved in the dispute will not lose pay and benefits
while the action is being reconsidered or the dispute is being resolved. However, inclusion of the holding
period approach in this policy statement is not intended to alter the existing rights of either the licensee or
the employee, or be taken as a direction by, or an expectation of, the Commission, for licensees to adopt

the holding period concept. For both the employee and the employer, participation in a holding period

under the conditions of a specific case is entirely voluntary.

A licensee may conclude, after a full review, that an adverse action against an employee is warranted.7
The Commission recognizes the need for licensees to take action when justified. Commission regulations
do not render a person who engages in protected activity immune from discharge or discipline stemming
from non-prohibited considerations (see, for example, 10 CFR 50.7(d)). The Commission expects
licensees to make personnel decisions that are consistent with regulatory requirements and that will
enhance the effectiveness and safety of the licensee's operations.

Responsibilities of Employers and Employees
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As emphasized above, the responsibility for maintaining a safety-conscious environment rests with
licensee management. However, employees in the nuclear industry also have responsibilities in this area.

\s a general principle, the Commission normally expects employees in the nuclear industry to raise safety
and compliance concerns directly to licensees, or indirectly to licensees through contractors, because
licensees, and not the Commission, bear the primary responsibility for safe operation of nuclear facilities
and safe use of nuclear materials.8 The licensee, and not the NRC, is usually in the best position and has
the detailed knowledge of the specific operations and the resources to deal promptly and effectively with
concemns raised by employees. This is another reason why the Commission expects licensees to establish
an environment in which employees feel free to raise concemns to the licensees themselves.

Employers have a variety of means to express their expectations that employees raise concerns to them,
such as employment contracts, employers' policies and procedures, and certain NRC requirements. In
fact, many employees in the nuclear industry have been specifically hired to fulfill NRC requirements that
licensees identify deficiencies, violations and safety issues. Examples of these include many employees
who conduct surveillance, quality assurance, radiation protection, and security activities. In addition to
individuals who specifically perform functions to meet monitoring requirements, the Commission
encourages all employees to raise concems to licensees if they identify safety issues 9 so that licensees
can address them before an event with safety consequences occurs.

The Commission's expectation that employees will normally raise safety concerns to their employers does
not mean that employees may not come directly to the NRC. The Commission encourages employees to
come to the NRC at any time they believe that the Commission should be aware of their concerns.10 But,
while not required, the Commission does expect that employees normally will have raised the issue with
the licensee either prior to or contemporaneously with coming to the NRC. The Commission cautions
licensees that complaints that adverse action was taken against an employee for not bringing a concem to
his or her employer, when the employee brought the concern to the NRC, will be closely scrutinized by
the NRC to determine if enforcement action is warranted for discrimination.

Retaliation against employees engaged in protected activities, whether they have raised concerns to their
employers or to the NRC, will not be tolerated. If adverse action is found to have occurred because the
employee raised a concern to either the NRC or the licensee, civil and criminal enforcement action may be
taken against the licensee and the person responsible for the discrimination.

Summary

The Commission expects that NRC licensees will establish safety-conscious environments in which
employees of licensees and licensee contractors are free, and feel free, to raise concerns to their
management and to the NRC without fear of retaliation.

Licensees must ensure that employment actions against employees who have raised concerns have a
well-founded, non-discriminatory basis. When allegations of discrimination arise in licensee, contractor,
or subcontractor organizations, the Commission expects that senior licensee management will assure that
the appropriate level of management is involved to review the particular facts, evaluate or reconsider the
action, and, where warranted, remedy the matter.

Employees also have a role in contributing to a safety-conscious environment. Although employees are
free to come to the NRC at any time, the Commission expects that employees will normally raise
concerns with the involved licensee because the licensee has the primary responsibility for safety and is
normally in the best position to promptly and effectively address the matter. The NRC should normally be
viewed as a safety valve and not as a substitute forum for raising safety concems.

03/06/98 16:20:43
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This policy statement has been issued to highlight licensees' existing obligation to maintain an
environment in which employees are fiee to raise concerns without retaliation. The expectations and
suggestions contained in this policy statement do not establish new requirements. However, if a licensee
has not established a safety-conscious environment, as evidenced by retaliation against an individual for
engaging in a protected activity, whether the activity involves providing information to the licensee or the
NRC, appropriate enforcement action may be taken against the licensee, its contractors, and the involved
individual supervisors, for violations of NRC requirements.

The Commission recognizes that the actions discussed in this policy statement will not necessarily insulate
an employee from retaliation, nor will they remove all personal cost should the employee seek a personal
remedy. However, these measures, if adopted by licensees, should improve the environment for raising
concerns.

Dated at Rockville, Maryland, this 8th day of May, 1996.

For the Nuclear Regulatory Commission.

John C. Hoyle,
Secretary of the Commission.

of 9 ' 03/06/98 16:20:43



UNITED STATES
NUCLEAR REGULATORY COMMISSION
REGION Ili
801 WARRENVILLE ROAD -
LISLE, ILLINOIS 60532-4351

March 31, 1998..
NOTICE OF SIGNIFICANT MEETING

THIS MEETING IS NOT OPEN TO PUBLIC ATTENDANCE

Name of Contractor: Morrison Knudsen Corporation
Name of Licensee: Wisconsin Electric Power Company
Name of Facility: Point Beach Nuclear Plant

Docket Nds.: 50-266; 50-301

Date and Time of Meeting: Thursday April 16, 1998 at 9 a.m. (CDT)

Location of Meeting: U.S. Nuclear Regulatory Commission
Region Il
801 Warrenville Road
Lisle, lllinois, 60532-4351

Purpose of Meeting: Transcribed Predecisional Enforcement Conference to discuss an
apparent violation of 10 CFR 50.7, “Employee Protection.”

NRC Attendees:

A. B. Beach, Regional Administrator, RIlI

J. L. Caldwell, Deputy Regional Administrator, RIii

J. Lieberman, Director, Office of Enforcement

J. A. Grobe, Director, Division of Reactor Safety, RIll
Others as designated

Contractor Attendees:

T. Zarges, CEO/President

R. Edmister, Associate General Counsel

E. Stier, Stier, Anderson & Malone Law Offices
G. Hlifta, Group Welding Engineer

Others as designated

Licensee Attendees:
S. Patulski, Site Vice President
Others as designated

NOTE: Attendance at this meeting by NRC personnel, other than those listed

above, should be made known to K. S. GreenBates at (630) 829-9738 by
COB April 10, 1998.

poprovea: N oA r / |0

. K. Gavula, Chief
gineering Specialist Branch 1

See Aftached Distribution



Notice of Significant 2
Licensee Meeting

SIGNIFICANT MEETING DISTRIBUTION FOR ENFORCEMENT CONFERENCES
H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs
A. C. Throance, Acting Deputy Executive Director for Regulatory Effectiveness
B. W. Sheron, Acting Associate Director for Technical Review, NRR

B. A. Boger, Acting Associate Director for Projects, NRR

J. Lieberman, Director, Office of Enforcement

J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, 0oGC
E. G. Adensam, Acting Director, Division of Reactor Projects lI/IV NRR
Chief, PIPB, NRR .

Region Il Coordinator, OEDO

Project Directorate, NRR

Project Manager, Project Directorate, NRR

M. H. Stein, Enforcement Specialist, Office of Enforcement

B. A. Berson, Regional Counsel, Office of Regional Administrator, RIll

G. E. Grant, Director, Division of Reactor Projects, RIll

M. L. Dapas, Acting Deputy Director, Division of Reactor Projects, Rill

C. D. Pederson, Director, Division of Nuclear Materials Safety, RII|

R. J. Caniano, Deputy Director, Division of Nuclear Materials Safety, Rill
J. A. Grobe, Director, Division of Reactor Safety, Rl

DRP Branch Chief

DRS Branch Chiefs

H. B. Clayton, Enforcement/Investigations Officer, RIll

C..H. Weil, Enforcement Specialist, Enforcement/Investigation Staff, RIIl
R. M. Lickus, Regional State Liaison Officer, Rl

M. A. Kunowski, Project Engineer, Division of Reactor Projects, RHI

K. S. GreenBates, Reactor Engineer, Engineering Specialist Branch 1, Rl
PMNS (E-Mail)

RII Public Affairs (E-Mail)



UNITED STATES
NUCLEAR REGULATORY COMMISSION
REGION 1l

801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

April 6, 1998
NOTE TO: Chuck Weil, EICS QU)
FROM: Rowlene Wendoll, Procurement Agent, DRMA
SUBJECT: COURT REPORTER

Please review the attached purchase order (PO) regarding your request for a court reporter
on April 9, 1998.

You will need to inform the Switchboard of the contact person.

Since we have had payment problems in the past, County Court Reporters has been
instructed to send all transcripts to my attention. Upon receipt, the transcript will be
forwarded to the "requester” on the Form 30.

If you need to make any changes, please contact me on extension 9558.

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED
ON THE PURCHASE ORDER.



G o o o s [
RCM 5101 RS RELATING TO THIS ORDER,
. PURCHASE/DELIVERY ORDER ORDER NUMBER 04/06/98
POINT OF ISSUE: U.S. NUCLEAR REGULATORY COMMISSION : Cig8-0093 /
: REQUISITION NUMBER
NS 'ONS. See billing address, lower Imguf tllilflrm. . uw‘.ls -
- LHASE ORDER PER YOUR APPROPRIATION/ALLOTMENT | FIN " |8 & R NUMBER
or 0aT5T758 (Sincertjece® 31X0200 BOC:252L |  J9308 893-15-14-10-10
NEGOTIATED PURSUANT TO THE AUTHORITY OF 41 USC 252(CH3). CONSIGNEE AND DESTINATION {Ship to) RE: P.0. NUMBER
U.S. Nuclear Regulatory Commissfon CH93-0093
DELIVERY ORDER UNDER CONTRACT NUMBER: ATTH: Rowlene Wendoll
: 601 KWarrenville Road
O (Seller) Lisle IL 60532-4351
County Court Reporters, Inc. DELIVERY F.06. |PLACE OF INSPECTION AND ACCEPTANCE | DATE
ATTN:  Cindy Origin Lisle, I11ino ANPS/ 95
?QQ S. Coun t)”emP‘tRoad DELIVERY DATE DISCOUNT PAYMENT TERMS
aheaton, It 80187 3 days ARO (transcript) Net/30

'LEASE FURNISH THE FOLLOWING ON THE TERMS SPECIFIED ON BOTH SIDES OF THIS SHEET AND ON THE ATTACHED, IF ANY, EXCEPT THAT ANY SUCH TERMS WHICH
MGHT BE INCONSISTENT WiTH THE TERMS OF ANY EXISTING FEDERAL CONTRACT OR AGREEMENT UNDER WHICH THIS ORDER IS PLACED WILL NOT APPLY.

ITEM NO. ARTICLES OR SERVICES QUANTITY| UNIT UNIT PRICE AMOUNT

Court resorting services for a Pre-Enforcement Meeting
scheduled for April 9, 1998, from $9:00 a.m. until
approximately 2:00 p.m., The meeting will be corducteg
at the U.S. Nuclear Regulatory Commission (HRC) location,
address as liated above. The transcriber should repont
to the reception area (second floor) to sign in and then
be exoorted to the wmeeting room locatfon.

NRC contact person: Chuck wWeil
Requasted turnaround time for transcript: 3 days

There should not be any technical terminology involived
in the meeting.

tstimated costs:
Appearance fee @ $93.00/first two hours; $20.00

every 1 hour after initial two hours 5 HR $ 210.00
Trnascript fee 8 $4.75/page; estimated & 40-50
pages/hour 5 HR | $237.50 $1,187.50

PLEASE INCLUDE OUR PURCHASE ORDER NUMBER (CH98-0093) OGN ALL QORREJPOMDENCE,

Trasscript should be directed to: U.S. Nuclear Regulatory Cqumnisgion
ATTN: Rowlene Wendoll
801 Warrenville Road
Lisle IL 60532-43%1

(Continued on Page 2)

ZRSON TO CONTACT REGARDING THIS ORDER . TELEPHONE EST $1 425 OD
' AREA.GODE |NUMBER - . .
*~wlene Wendoll, Procurement Agent ois ' £829-9558 TOTAL ’
e s oA tese L e o RS

Llbie Sl v

REQUESTER COPY (BLOCK 1 OF NRC FORM 34)




NRC FORM 1034 U.S. NUCLEAR REGULATORY COMMISSION |ORDER NUMBER
NRCM 5101
PURCHh E ORDER CHIEB-0093
CONTINUATION
INSTRUCTIONS. Purchase orders describing services may provide data crossing the "Quantity. Unit. Unit Price, and Amount
columns.
NAME - CONSIGNER
County Court Reporters, Inc.
E'l'_ ER ARTICLES OR SERVICES QUANTITY UNIT UNIT PRICE AMOUNT

Invoice(s) should be submitted to: U.S. Muclear Tatory Coma{ssion
Finadcial Oporations
Rail Stop: THH4

Hashiagton BC 2055%5-0001

Payzents will be made using electrontc funds transfer t ted (learin
House ) JACH) net@gok in accordance with the Federal qn!stfi gehtian (FAR) 52.2%2-33

entitled Electronic Funds Traasfer Payment Method.




HILD MAR 2 7 1998 C+0 4 B- /5

G FORM 30 US. NUGLEs  EGULATORY COMMISSION | DATE OF REGUEST Z GATE OUE (7 appicatio]
" REQUEST FOR ADMINISTRATIVE SERVICES S REQUEST NUMBER (LEAVE BLANK]
FOR HEADQUARTERS:
MAIL TO THE APPROPRIATE MAIL STOP ON BACK
4. TYPE OF SERVICE ~ 5 PERSONAL PROPERTY APPROVAL
B DNG SLTERATIONS | AL PURENASES. Careily"scned 6r . e ety 1ty wneed, -
| .. SMALL PURCHASES, Saons| requesied Kems st sbsoitaly Gssertal 10 work.periomance
' . performance
COPYING | [T SUPPLIES %2 PROBERTY CUSTODIAN — SIGNATURE
EDITING i [ WORD PROCESSING
PHOTOGRAPHY/ | ! OTHER (Specity)
AUDIOVISUAL :
PRINTING AND DISTRIBUTION] 6. SENSITIVITY
7. REQUESTER "%, OFFICE T elassy i‘:-'hqgleopyrig‘htod ma(an:id sign below k; indicate
; e ve receiv rmissi
C. Weil | EesRu [ ST, | CopyAGht owrer 10 s e el
s, TELEPHONENUMBER |10 FAXWUWBER ~  © {11 WAILSTOP 12 EMARLTD. | [ COMYRIGHT MATERIAL |SIGNATURE - ADMINISTRATIVE OFFICER
630-810-4372 630-8104377 ° RNl ; BAH3 B

13. :PEC&LW (INCLUDE TITLE, DISTRIBUTION, PRINTING SPECIFICATIONS, ISTRUCTIONS, STOCK NUMBERS, JUSTIFICATION, QUANTITIES, AND UNITS WHEN

REQUEST COURT REPORTER SERVICES #OR A PRE-ENFORCEMENT MEETING, SCHEDULED FOR THURSDAY,
APRIL S, 1998, AT 9:00 A.M., IN THE EXECUTIVE CONFERENCE ROOM. THE MEETING !S EXPECTED TO LAST

APPROXIMATELY 4 - 5§ HOURS. THE CONTACT IS CRUCKWEIL.

JUSTIFICATION: FOR TRANSCRIBING A PRE-ENFORCEMENT MEETING.

14. FUNDING |NF9'RIIATIO_Nm

JOBCODE 'Bv'&:é—rrurjééh' - T BOC _ FUNDSOURCE o AMOUNT

J9309  893-15-14-10-10 2521 .31X0200 _ . $1,425.00
14a. Noscgmﬂsdwnuuz" SIGNATURE = CEfTiFYING OFFILC_I'AL T ?ﬁn;' bA/’E

V3 o 41 6[9%
) A A S S O Y G v AT A

RS /, . FOR PROGESSING USE ONLY (LEAVE THIS SECTION BLANK) / //// S
[ . T ,-" S ey b o . - -y T A sty al "":_ . .,/ ‘_/‘.,'/ /,-'//'./.1_-
18s, ﬁzdmﬁen{aﬁn/;ﬁm' b—"ﬂéuu'uasZZ ge==14 :{A{@mi/u/'nmoug/ /Njéo[w[m/ {S{AN/ATURE S 180. DATE

77, GFFICE OF ADMINISTRATION PROCESSING

ACTION SIGNATURE " pate ACTION ' SIGNATURE DATE
o POSTED T _1 " 777 Ic. pELVERED
8. FILLED ! D. COMPLETED
X = ——tE BAE

The materia! and/or services itamized above have been received in the quantity
end quality specified, except as ofherwise noted. )
NRCFORM D0 (6-64)

This form was eiectronicaly produced by Exe Federal Forms, inc.
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To: Michael ¥. Hendricks@lonstruct@MKF Cleveland
ce: Lou Pardi@Admin@aMXF Cleveland

Tom H. Zarges@idwlin@MKF Cleveland

QGecxrge G. Hl&{&a@&upporc@MKF Conatruct

3CC;:

From: Alain Artayet@Support@MKF Construct
Subject: Point Beach SGRP Girth Weld

Data: Mondey, Aprdil 13, 1958 11:01:51 EDT
Attach:

Certify: Y

Prioricy: Normal

Defer until;

Expiresr:

Forwarded by:

e we e s e W M W W WP W SR MR MR M v e e e e e e e e e e e e e o e M T G M T RS D A NI D G U MR N D M TR G S SR R A7 SR N DS A M OB Wl G bk M e e e

Puring lest week I became gware of a letter that was sent to you by Mr. Tedd
Nielke of Wisconsin Electric Power Company (WEPCO) about NRC correspondence
regarding PENP U2 SCRP dated Bpril 2, 1558 and received by MK's OMD on April
3, 1988,

Attached with this letter was NRC Notiee of Viclation EA 97-347 indiecating
that "The second violation was for the failure o parform the steam generator
girth weld with a qualified procedure, Although the weld procedure was
subsequently qualified, this is of concern because ungualified welds could
result in the subsequent dagradation cf related pressure boundaries.®

attached with the above NRC notice of viclation was & NRC Inspection Report
$0-266/97CLC(DCRS) ; 50-301/97010 (DR&). Paragraph E3.1(b) title "Obsexrvations
and Findings" indicatea "Subsequently, the SGT contractor performed another
walification wald and additlional Charpy impact te¢sting. The tept Yesults
2ve satisfactorlly cempleced for Code qualificaticon of weld procedure WPS
Jr-sM/3.2-2PB." :

WEPCO’s latter NPL 97-0648 with Attachment A for WEPCO'se first response for
viclation 2 indicates, at WEPCO's request, "SGT Ltd. undertook to repast the
POR, assuring that the heat input noted in the original PQR was bounded
within the impact test coupeon of the second PQR. The repeat cof this PQR and
the amacciated testing verified that WPS GT-SM/3.3/3-2 PB is qualified.
Thersfore, there is no qQuestion regarding the Code compliance of the
raplacement steam generators as installed.”

WEPCO’s letter NPL 98-0088 with attachment for WEPCO's second responss for
viclation 2 indicates that the corrective actlons was to have "A:r the reguest
of Wisconsin Electric, ocur Steam Generator Replacement Project construction
contractoy performed another qualification weld and additional agsociated
Chaypy impact testing. This additioral gualification weld was performed to
Tequalify the gas fungsten arc weld (GTAW) portion of she qualifiication
record. The additional gualification weld is documented as PQR GT/3.3-02
dated May 20, 1997. The requalification weld coupon used a heat input range
that included the maximum listed on WPS GT-SM/3.3-2PB."

I am writing thig e-mail to inform you that I am not aware.of a POR-No,
GT/3.3-Q2 dated May 20, 1997 in the QA vault files. The corpeorate QA files,
under WPS GT-SM/3.3-3 supported by PQR GT-SM/3.3-0Q2, indicate tha linking of
Procedure Qualification Data Bheets for GT/3.3-Q2 uzing both GTAW and SMAW
Prog¢egs on one test coupon. I am not aware If thege data sheets were
actually used for PQR GT/3.3-Q2 daced May 20, 1997. However, be . informed

f////?} 6066‘0}’)1 7o m?ca,’l(’((ﬂf&m [’MW)’M, ‘/,lydﬂ@f/.f E/)D\
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that Bodycote Taussig Inc. test report no. 135786 is datea May 27, 1397.

plsasc, be advised that ASME Secticn IX doas not permit just testing a
~ortion of a groove weld teest coupen for the purpcse of procedure
jalification, ASME Section IX QW-202.1 indicates that "If any test speciman
squired by (W=451 fails to meet the applicable acceptance criteria, the test
coupon shall be considered as failed, and a new test caupon shall be welded."
The entirs test coupsn is to de tested (INCLUDING BOTH WELDING PROCESSES IN
1, DUAL SMAW AND GTAW PROCESS TSST COUPON), and if any porticn of a test
coupen fails, the entire test coupon ig considered a failure. In other
words, the accaptable GTAW pertion of a double-V groove butt joint test
coupen cannot be considered acceptable, unless the BMAW process on the second
side is also fully tested with tensile and quided-band testing for acceptance.

If the akove test data sheets were used for procedure gualification using

GT/3.3-Q2 dated May 20, 1597, then the above testing must ba considered
incomplate.

and



@ MORRISON KNUDSEN CORPORATION

ENGINEERING & CONSTRUCTION GROUP
MK FERGUSON PLAZA

1500 WEST 3RD STREET

CLEVELAND, OHIO US.A. 44113-1406

PHONE: (216) 523-3777
FAX: (216) §23-8149

THOMAS H. ZARGES
PRESIDENT & CEO

April 21, 1998

Mr. John A. Grobe

Director, Division of Reactor Safety
U.S. Nuclear Regulatory Commission
Region III

801 Warrenville Road

Lisle, IL 60532-4351

Dear Mr, Grobe:

The attached letter responds to your request concerning our mitigation of any chilling effect
among MK employees as a result of MK’s alleged retaliation against our Group Welding
Engineer. This letter has been prepared at my request by Lou Pardi, who manages all of MK’s
work at NRC-licensed facilities. Since MK’s Notice of Violation at Fort St. Vrain, Lou has
been extremely attentive to the requirements of 10CFR50.7. I trust you will agree he and his

_ staff have been pro-active to assure all MK’s nuclear projects are free from harassment and
intimidation and any resulting chilling effects.

The documentation behind the tabs affixed to Lou’s letter shows how active MK has been
relative to 10CFR50.7. At both Pt. Beach and St. Lucie, MK had specific policies forbidding
harassment and intimidation. Both also had procedures for indoctrination and training on
10CFR50 and the reporting of potential violations. Each project also had a procedure
encouraging open communication. These procedures provided a means for employees to report
any concerns through a “Condition Evaluation Report” form. Each of the 1537 MK employees
on these projects was interviewed at termination and specifically asked if the employee had any
unresolved safety concerns. No significant concerns were reported.

These aggressive actions, combined with others mentioned in the letter, make me confident MK
had all the proper policies, procedures, attitudes, and support in place to mitigate any chilling
effect.



MORRISON KNUDSEN CORPORATION

Mr. John A. Grobe
April 21, 1998
Page 2

Additionally, the independent and objective investigation performed at my request by Stier, et
al, concludes MK did not retaliate against the group welding engineer, and that people at our

projects do not perceive we did so. I am awaiting a final report from Stier to determine if any
additional actions are advisable or necessary.

Please let me know if I can provide any further information.

Regards,

Thomas H
THZ:plo

Attachments
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Date: 4/23/98 12:10pm
Subject: MK Enforcement Conference Notification
Chuck,

As discussed this morning with you and Brent, I contacted Point Beach (Doug Johnson 920-755-6653) regarding rescheduling the MK
enforcement conference until after we receive the Stier, Anderson & Malone report. I told him that our information indicated that the
report would be completed sometime in July and that we would reschedule the enforcement conference sometime after that

Doug said it was a good decision in order to allow everybody a chance to review the Stier Report, and also that their 30-day response
o our March 25 letter was in process. He also stated that he knew MK was working on their 30-day response letter.

I also called MK. Dick Bdmister (216-523-5606) was on travel so I lefta message with his secretary and related the same information
to her.

Thanks,
Jim G.



"C.H. Weil - REQUEST TO "RESET THE  JCK' Page 1]
&@ N\
- From: C.H. Weil _=~—~___
. ) To: Michael Stein, Richard Borchardt, Virgil Beaston
Date: Mon, Nov 2, 1998 7:57 PM
Subject: REQUEST TO "RESET THE CLOCK"
Place: OEMAIL

Region Il is asking OE to consider "resetting the clock" for the following cases and reasons:
EA 98-081 Morrison-Knudsen Reset the clock to at least 10/30/98 Reason: information about
company's investigation was received on 10/22 and 10/30/98. Consideration might also be given to a

restart date during 12/98 when the analysis of the company's investigation is finished. The evaluation
could be considered as "ongoing inspection.”

IA 98-045 Perry, FFD/Site Access Reset the clock to 10/22/98. Reason: individual had not responded
to DFI in allotted time. 10/22/98, the decision was made to proceed with Order.

EA 98-465; EA 98-466 Zion, EP coordinator FFD. Reset the clock until the Ol disagreement memo is
signed. Reason: letters to ComEd and individual cannot be sent until Ol disagreement memo is settled.

Please let us know of your decision. Chuck

CC: A H. Brent Clayton, OEMAIL



 C. H. Weil - Morrison Knudsen Predecisional Enforcement Conference Page 1|

C. H. Weil m

From:

» To: James Gavula ~ m

: Date:™ Thu, Dec 3, 1998 2:36 PM
Subject: Morrison Knudsen Predecisional Enforcement Conference
Jim

Re: Morrison Knudsen Predecisional Enforcement Conference
I've coordinated possible conference dates with our attorneys and developed the following schedule:

Primary schedule:

Wednesday, 1/20/99, afternoon, both individual conferences
Thursday, 1/21/99, start open conference with MK in morning and continue until finished.

Back-up schedute

Wednesday, 1/27/98, as above
Thursday, 1/28/98, as above

Please schedule with MK and the individuals.

/.2/3/?/ 5800
5?01”' p 7 SFPore 7o N Lregenran. (’dx,/é'ﬂou ce cworcc B¢ M
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' C. M. Weil - Fwd: MK Enforcement Conf. (EA 98-081) Page 1|

m—

From: C. H. Weil™ Y DE

To: Bruce Berson, H. Brent Clayton, Michael Stein, ...
Date: Tue, Dec 8, 1998 4:44 PM

Subject: Fwd: MK Enforcement Conf. (EA 98-081)

Place: OEMAIL

Attached is FYI. Chuck

CC: OEMAIL



C. M. Weil - MK Enforcement Conf. Page 1

From: James Gavula &%im
To: C. H. Weil

Date: Tue, Dec 8, 1998 3:58 PM
Subject: MK Enforcement Conf.
Chuck,

| talked with the MK attorney regarding setting up the enforcement conferences. He said he needed to
check schedules and would get back to me with an answer. | gave him your name as an alternate
contact if | wasn't available and he needed to contact someone about the schedule.

Jim G.



C. H. Weil - MORRISON KNUDSEN, EA 98-081 Page 1]

From: C. H. Weil , \ [}ﬁ
To: Bruce Berson, James Gavula, John Grobe, Michael/. —
Date: Thu, Dec 17, 1998 11:44 AM

Subject: MORRISON KNUDSEN, EA 98-081

FYI On December 17, 1998, | spoke to the complainant in this employment discrimination case and
invited him to attend the enforcement conference. He stated that he, and possibly his attorney will come
to the conference.

| am currently drafting the letter inviting him to the conference.

Chuck



__ Page 1]

From: C. H. Weil m

To: Joseph Petrosino ﬂU-«
Date: Fri, Dec 18, 1998 6:51 AM
Subject: MORRISON KNUDSEN ENFORCEMENT CONFERENCE

Joe, | understand that you wanted to know when the predecisional enforcement conference will be held
with Morrison Knudsen about the apparent violation of 10 CFR 50.7, "Employee Protection." The
following schedule has been established:

EA 98-541 Tuesday 1/26/99 1:00 p.m. (CST) Individual

EA 98-540 Tuesday 1/26/99  3:00 p.m. (CST) Individual

EA 98-081 Wednesday 1/27/99 9:00 a.m. (CST) Morrison Knudsen

A separate conference with Wisconsin Electric Power Company (WEPCo), Point Beach, is not being
held, but WEPCo has been invited to participate in the 1/27/99 conference with Morrison Knudsen. The
alleger has also been invited to participate in the conference with Morrison Knudsen.

Please call me at (630) 810-4372 with questions.

Chuck

CC: James Gavula



UNITED STATES
NUCLEAR REGULATORY COMMISSION
REGION 1t
801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

January 5, 1999

NOTICE OF SIGNIFICANT MEETING

THIS MEETING IS CLOSED TO PUBLIC ATTENDANCE

Name of Contractor: Morrison Knudsen Corporation

Name of Licensee:  Wisconsin Electric Power Company
Point Beach Nuclear Plant

Docket Nos.: 50-266; 50-301
Date and Time of Meeting: Wednesday, January 27, 1999 at 9:00 a.m. (CST)
Location of Meeting: U. S. Nuclear Regulatory Commission

Region lli

801 Warrenville Road
Lisle, lllinois 60532-4351

Purpose of Meeting: To discuss the apparent violation of employee discrimination
requirements with Morrison Knudsen Corporation representatives,
EA 98-081. ‘

NRC Attendees:

V. Beaston, Enforcement Specialist, OE

J. Caldwell, Acting Regional Administrator

H. Clayton, Chief, EICS

C. Weil, EICS

J. Grobe, Director, DRS

M. Dapas, Deputy Director, DRP

J. Gavula, Chief, Engineering Specialists Branch 1
B. Burgess, Chief, Reactor Projects Branch 7
Others as designated

Contractor Attendees:
T. Zarges, CEO/President
Others as designated

NOTE: Attendance at this meeting by NRC personnel, other than those listed above,
should be made known to K. S. GreenBates at 630/8298-9738 by COB

January 22, 1999.
Approved by: %(IJAA d M‘/

aknes A. Gavula, Chief
ngineering Specialists Branch 1

See Attached Distribution E /




Notice of Significant 2
Licensee Meeting

B

Significant Meeting Distribution For Enforcement Conference

H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs
A. C. Throance, Acting Deputy Executive Director for Regulatory Effectiveness
B. W. Sheron, Acting Associate Director for Technical Review, NRR

B. A. Boger, Acting Associate Director for Projects, NRR

J. Lieberman, Director, Office of Enforcement

J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, OGC
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Chief, PIPB, NRR
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Project Directorate, NRR

Project Manager, Project Directorate, NRR
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

REGION it
801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

January 8, 1999

EA 98-540

Mr. Louis E. Pardi

Executive Vice President
Engineering and Construction Group
Power Division

Morrison Knudsen Corporation

MK Ferguson Plaza

1500 West 3™ Street

Cleveland, OH 44113-1406

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 AND ARB 98-016)
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013) :

Dear Mr. Pardi:

This letter is in reference to apparent violations of U.S. Nuclear Regulatory Commission (NRC)
requirements prohibiting deliberate misconduct by individuals (10 CFR 50.5) and discrimination
by contractors of NRC licensees against their employees who engage in protected activities
(10 CFR 50.7). The apparent violation involves managers of the Morrison Knudsen Corporation
(MK) discriminating against one of its employees at the MK corporate office in Cleveland, Ohio.
At the time of the apparent violation, MK was involved in the replacement of steam generators
at the Wisconsin Electric Power Company’s (WEPCo) Point Beach nuclear plant.

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding
(97-ERA-34). The presiding Administrative Law Judge (ALJ) in the DOL proceeding found, in a
Recommended Decision and Order issued on October 28, 1997, that MK's removal of the
complainant from his position as group welding engineer (GWE) and his subsequent
reassignment to an “inferior job” constituted an adverse employment action. Further, the
removal of complainant from the position as GWE within 24 hours after he engaged in
protected conduct (his findings concerned weld procedures used by MK at the Point Beach
plant) raises the inference as a matter of law that his removal was in retaliation for his protected
activities. The DOL ALJ's Recommended Order required MK to reinstate the complainant to
the position of GWE at MK's office in Cleveland, Ohio, and the complainant be given the same
compensation, terms, conditions, and privileges as he previously had as GWE. in a Preliminary
Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case
No. 98-016) confirmed the findings and order of the DOL ALJ. Subsequently, MK and the
individual reached a mutually agreeable settlement to close the issue before DOL.
Nevertheless, the NRC must review this matter to determine whether a violation of 10 CFR 50.7
occurred. Copies of the DOL ALJ's Recommended Decision and Order and the DOL ARB’s
Preliminary Decision are enclosed (Enclosures 1 and 2).

Ely)
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The NRC Office of Investigations (Ol) also investigated this matter (O Case No. 3-97-013), and
reached the same conclusion as DOL. Enclosure 3 is the synopsis of the Ol report.

An employee who raises safety concerns at an NRC-licensed facility is considered to have
engaged in a protected activity and any retaliatory employment action taken against an
employee for such contact is a violation of 10 CFR 50.7, “Employee Protection.” Based on the
information obtained from the U.S. Department of Labor (i.e., Occupational Safety and Health
Administration’s investigation report and the Recommended Decision and Order of the
Administrative Law Judge), the NRC Office of investigations, and the investigation conducted
for MK by a law firm, violations of NRC requirements may have occurred. Therefore, it appears
that your actions may have caused MK to be in violation of 10 CFR 50.7 and you to be in
violation of 10 CFR 50.5, “Deliberate Misconduct,” and both violations are being considered for
escalated enforcement action. The NRC is not issuing a Notice of Violation at this time; you will
be advised by separate correspondence of the results of our deliberations on this matter. Also,
please be aware that the characterization of the apparent violation described in this letter may
change as a result of further NRC review. Copies of 10 CFR 50.5, and 10 CFR 50.7 are
enclosed (Enclosures 4 and 5). Also enclosed is a copy of the NRC'’s “General Statement of
Policy and Procedures for NRC Enforcement Actions (Enforcement Policy) (Enclosure 6), which
was in effect at the time of the alleged violation.

A transcribed predecisional enforcement conference to discuss this apparent violation with you
has been scheduled for January 26, 1999, at 3:00 p.m. (CST) in the NRC Region lil office.
Since your personal involvement in this matter will be discussed, the conference will be closed
to public observation.

The decision to hold an enforcement conference does not mean that the NRC has made a final
" determination on enforcement action in this case. While the NRC normally relies on Ol findings
and those of DOL to determine whether a violation occurred, when DOL findings are based on
an adjudicatory proceeding, the conference is being held to obtain any additional information
that will enable the NRC to make an informed enforcement decision. You are specifically
invited to address the factors that the NRC normally considers in determining whether
enforcement action should be taken against an individual. These factors are described in
Section VIii, “Enforcement Actions Involving Individuals,” of the NRC Enforcement Policy. In
addition to responding to these factors, should you admit the violation, the NRC requests that
you present at the predecisional enforcement conference, why the NRC should be confident
that in the future, while engaged in licensed nuclear activities, you will abide by the NRC’s
regulations and your employer’s procedures pertinent to your work. You may additionally
provide any information you deem relevant to the NRC in making an enforcement decision.

if the NRC concludes that you engaged in deliberate misconduct, the possible sanctions
available to the NRC include issuing to you a Notice of Violation, a civil penalty,’ or an order. If
the NRC issues an order to you, the order may prohibit your future involvement in NRC-licensed
activities. »

! A civil penalty is not normally imposed on unlicensed individuals. See
Footnote 10 of the NRC Enforcement Policy.
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Please be advised that your cost of transportation to the NRC Region lll office in Lisle, lllinois,
must be borne by you. Also, you are welcome to have counsel or a personal representative
accompany you to an enforcement conference. However, the cost of any such counsel or
personal representative and their transportation costs must likewise be borne by you.

The NRC will delay deciding whether to place a copy of this letter and its enclosures into the
Public Document Room (PDR) until a final enforcement decision has been made. At that time,
in accordance with 10 CFR 2.790 of the NRC'’s “Rules of Practice,” a copy of this letter and your
written response, should you choose to provide a written reply, with your home address
removed, along with a copy of Enclosure 1 may be placed in the PDR.

Should you have any questions about this letter or the predecisional enforcement conference,
please contact Mr. Charles H. Weil of the NRC Region Il Enforcement Staff at toll free
telephone number 1-800-522-3025, or (630) 810-4372.

Sincerely,

yu!/via

John A. Grobe, Director
Division of Reactor Safety

Docket Nos. 50-266; 50-301
License Nos. DPR-24; DPR -27

Enclosures: 1. ALJ's Recommended Decision and Order
2. ARB's Preliminary Order

3. Ol Report Synopsis

4. 10 CFR 50.5

5. 10CFR 50.7

6

. NRC Enforcement Policy

cc w/enclosures: R. R. Edmister, Associate General Counsel
MK Engineering and Construction Group
P. Hickey, Esq., Shaw, Pitman



U.S. Department of Labor Office of Administrative Law Judges
Seven Parkway Center
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JASE NO. 97-ERA-34

In the Matter of

ALAIN ARTAYET
Complainant

V.

MORRISON KNUDSEN CORPORATION
Respondent

Appearances:

Steven D. Bell, Esq.
Lynn R. Rogozinski, Esq.
For the Complainant

Keith A. Ashmus, Esq.
Heather L. Areklett, Esq.
For the Respondent

‘BEFORE:  DANIEL L. LELAND
Administrative Law Judge

RECOMMENDED DECISION AND OQRDER

This case arises under the employee protection provisions of the Energy Reorganization
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission
Licensees from discharging or otherwise discriminating against an employee who has engaged in
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on
February 18, 1997, which was investigated by the Occupational Safety and Health Administration
and found to be without merit. Complainant made a timely request for a hearing before an
administrative law judge, and a hearing was held before the undersigned in Cleveland, Ohio on
June 11 and 12, 1997. Complainant’s exhibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and .
respondent’s exhibits (RX) A-L were admitted into evidence. At the close of the hearing the
parties were given sixty days to submit briefs, and the due date for filing briefs was later extended
to September 22, 1997. Both parties filed timely briefs.
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e Evidence

Complainant holdé & Bachelor.df SéienééiDegres in Welding Engineering from Ohio State
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondent
is an international engineering and construction company which performs work on nuclear power
plants among others. The GWE is located in respondent’s Quality Assurance Department. (TR
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Lou
Pardi, and the Group Quality Director is Andrew Walcutt, complainant’s immediate superior. (TR
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995,
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces
steam generators at nuclear power plants and which has its own quality assurance program. (TR
38; CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible -
for oversight of the activities of Project Welding Engineers (PWE) and qualifying welding
procedures. (TR 41)

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point
Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a
large amount of welding. (TR 44) In May 1996, Max Bingham, the project manager, asked
complainant to help develop the welding procedures to be used at Point Beach. (TR 45-46)
Singham wanted complainant to delegate the qualification of the welding procedures at Point
~ 3each to the PWE, Eugene “Rusty” Gorden. (TR 46) Qualification of welding procedures was
the function of the GWE. (TR 60-63) Complainant at first refused because he was unfamiliar
with Gorden’s technical capabilities. (TR 47) Complainant then began the process of qualifying
the welds at a site in Memphis, Tennessee in May or June 1996. (TR 49) In July 1996, Bingham
again asked complainant to delegate qualification of the welds at Point Beach to Gorden and
complainant’s refusal to do so angered Bingham. (TR 50-51) Complainant then acquiesced in the
delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53)

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the
site-specific welding procedures to be used at Point Beach. (TR 55, 65-66; see also CX 51; RX
C1,p. 1;§9.2.5) The GWE was responsible for submitting geaeric welding procedures to the
PWE who tailored them to the needs at Point Beach. (‘I’R 55) Gorden was supposed to send the
site-specific welding procedures to complamant for review but he failed to do so despite
complainant’s request to see them. (TR 56-57) At the end of October 1996, complainant for the
first time reviewed the site-specific welding procedures written by Gorden and found five of them
to be unacceptable. (TR 57) On November 6, 1996, complainant sent a fax to Gorden ideatifying
the deficient welding procedures and calling Gorden’s attention to the codes of the American
Society of Mechanical Engineers. (TR 58-60; CX 6) Gorden, however, ignored complainant’s
commeants. (TR 62) Complainant stated that he mfotmed Walcutt of the problems in the welding
procedurw for Point Beach but Walcutt felt that a$ the Hartford Insurance Company audit was
coming up on December 30-31, 1996, nothing should be dohe to correot the problems (TR 70)
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" Nalcutt denies that complainant informed him of the welding deficiencies at Point Beach or that
Walcutt told him to take no action. (TR 247)). Complainant’s offer to work with Gorden to
remedy the welding problems was also assertedly rejected. (TR 71)

During the week of December 16, 1996, complainant states that Pardi met with him and.
removed him from nuclear responsibilities for steam generator replacemeat citing complainant’s
personality conflicts with Cepkauskas and Bingham. (TR 72) (Pardi denied that this meeting ever
took place or that he removed complainant from his supervision of welding at nuclear power
plants at this time. (TR 163)) Walcutt asked complainant to prepare for the upcoming Hartford
audit and complainant informed him that the audit would reveal deficiencies in the welding
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and
on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding
procedures. (TR 76-77, 79-80; RX D 1) Upon reading the audit report Waicutt asked
complainant to review all the welding procedures for Point Beach. (TR 80) Complainant
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to
Walcutt on January 14, 1997 who in turn delivered a copy to Pardi and Bingham. (TR 80-81; see
CX 12) On the moming of January 15, Walcutt also asked complainant to prepare a report on the
welding procedures at the D. C. Cook project. (TR 83-84) Complainant informed Walcutt that
there were deficiencies in the D. C. Cook project which were similar to those at Point Beach. (TR
85-36) | -

Later on the morning of January 15, complainant was summoned to the office of Drew
dleman, complainant’s administrative superior, who told complainant that he was being removed
from the GWE position because of personality conflicts with Cepkauskas and Bingham. (TR 86)
After his removal as GWE complainant continued to work on his report on D. C. Cook and
submitted a report on the welding deficiencies at that facility on January 22, 1997. (TR 87, 264-
267, CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area
field engineer on the night shift. (TR 88) Since that date, he has been living away from his family
in Cleveland and has been unable to participate in his children’s school activities. (TR 88)
Complainant has incurred approximately $10,000 in attorney fees in connection with this
litigation. (TR 89)

Louis E. Pardi, whose title is executive vice president of respondent’s Power Division,
testified that he relied on the complainant to be respondent’s welding expest in all matters,
particularly qualification of welds, development of corporate welding procedures, and solving
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there
was friction between complainant and project personnel at Point Beach regarding qualification of
welds and specific welding requirements. (TR 159-160) Pardi remembered secing a memo from
the complainant that drop weight testing was not required at Point Beach which is contrary to
what he stated about the D. C. Cook project. (TR 161) In his testimony, Cepkauskas also
mentioned the friction between complainant and site personnel and the memo regarding drop
weight testing and that he informed Pardi of this. (TR 146, 147) Neither Pardi nor Cepkauskas
could produce the memo and Pardi admitted that he had not read the memo. (TR 150, 190) After-
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seing informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove
complainant as GWE. (TR 161) As complainant was not in Pardi’s chain of command, Pardi told
Edleman about the findings in the audit, and after rejecting the idea of relieving complainant only
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR
164; see also TR 204-206) Complainant’s memorandum regarding Point Beach was considered
when the decision was made. (TR 196-197) Pardi averred that the decision to rémove the
complainant was based on his friction with the project personnel, his determination not to use
drop weight testing, and the Hartford audit. (TR 165-166)

. Andrew Walcutt is the Group Quality Director for the respondent and was complainant’s
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the
corporate welding program, adherence to the welding codes, providing technical advice to project
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant
and he had with Gorden in November or December 1995 where an agreement had been reached
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told
complamant that he should not go back on his word. (TR 237-238) Walcutt also referred to a
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed
dissatisfaction with complainant’s performance, particularly his delegation of qualifying welds to
some one who was not working at Point Beach. (TR 241-242) In the Fall of 1996, Pardi told
Walcutt that he had lost confidence in complainant because he failed to recommend drop weight

esting. (TR 242-243) Walcutt later found, however, that complainant had not taken this
position. (TR 243-244, 281-282) Walcutt also stated that the failure of the welds in Memphis
was caused by a discrepancy in testing requirements and was not solely complainant’s fault. (TR
244-245) The witness denied that complainant told him that Gorden had failed to respond to his
criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy
any deficiencies. (TR 247)

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific
welding procedures at Point Beach. (TR 250) On January 28, 1995, Walcutt wrote a memo to
Tom Zarges (RX D) stating in part that the errors found in the audit could have been prevented
by effective communication between the GWE and the PWE. (TR 254) Complainant was not
solely responsible for the problems found by the audit and Gorden also contributed to the
breakdown in communications. Id. Walcutt recommended that Gorden be teplaoed as PWE. (TR
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at
Point Beach, but he did not ask complainant to investigate D. C. Cook. (TR 256) No mention of
complainant’s review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR
256-257) Welcutt acknowledged that complainant’s reassignment to Parkersburg occurred after
he wrote the memo about D. C. Cook, but he denies that there was anyoonnectlon. (TR 261,

265, 266-267)

' Gorden developed the site specific welding procedures for Point Beach and in so doing he
changed the corporate welding procedures, which was a violation of respondent’s quality



-5

ssurance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point
Beach’s welding procedures identified by complainant were not his fault. (TR 274) Complainant
always performed competently and professionally as a welding engineer, but had problems
communicating. (TR 275) The only valid reason to remove complainant from his position was his
failure to communicate with the project team. (TR 294) This problem was not mentioned,
however, in complainant’s evaluation in December 1996. (See RX G; see also TR 231-232)

Findings of Fact and Conclusions of Law
42 U.S.C. § 5851 provides that:

(1) No employer may discharge any employee or otherwise discriminate against
any employee with respect to his compensation, terms, conditions, or privileges of
employment because the employee...

(A) notified his employer of an alleged violation of this chapter or the Atomic
Energy Act of 1954,

(B) refused to engage in any practice made unlawful by this chapter or the Atomic
Energy Act of 1954, if the employee has identified the alleged illegality to the
employer; '

(C) testified before Congress or at any Federal or State proceeding regarding any
provision (or proposed provision) of this chapter or the Atomic Energy Act of
1954, .

(D) commenced, caused to be commenced, or is about to commence or cause to be
commenced a proceeding under this chapter or the Atomic Energy Act of 1954,
... or a proceeding for the administration or enforcemeat of any requiremeat ’
imposed under this chapter or the Atomic Energy Act of 1954, as amended;

(E) testified or is about to testify in any such proceeding or;

(F) assisted or participated or is about to assist or participate in any manner in such
a proceeding or in any other manner in such a proceeding or in any other action
to carry out the purpose of the Atomic Energy Act of 1954, as amended.

To establish a prima facie case of discrimination under § 5851, the complainant must
show: (1) his employer is subject to the Act; (2) the complainant engaged in protected activity;
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the
protected activity when it took the adverse action, and (5) an inference that the protected activity
was the likely reason for the adverse employment action. Zinn v. University of Missouri, 93-
ERA- 34 and 36 (Sec’y, January 18, 1996). See also Carroll v. U. S. Dept. of Labor, T8 F. 3d
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32 (8* Cir."1996).~ If the complainant proves a prima facie case, the burden of production shifts
to the employer to articulate-a-legitimate nondiscriminatory reason for the adverse action.
Carroll, 78 F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason
for the adverse action, the complainant has the ultimate burden of persuading that the reasons
articulated by his employer were pretextual, either by showing that the unlawful reason more
likely motivated the employer or by showing that the proffered explanation is unworthy of
credence. Nichols v. Bechtel Construction Co., 87-ERA-44 (Sec’y, October 26, 1992), Carroll,
supra, Kahn v. U. S. Secretary of Labor, 64 F. 3d 271, 278 (7* Cir. 1995).

Complainant alleges three separate adverse employment actions taken as a result of his
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the
welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima
facie case as to each of these incidents.

Respondent concedes that is subject to the Act. Moreover, complainant’s performance of

quality assurance functions constitutes protected activity under the Act. See Mackowiak v.
University Nuclear Systems, Inc., 735 F. 2d 1159, 1163 (9% Cir. 1984), Bassett v. Niagara
Mohawk Power Co., 86-ERA-2 (Sec'y, July 9, 1986). With regard to the first allegation of

taliation, Pardi denied that a meeting with complainant took place in December 1996 in which
ae removed him from his nuclear responsibilities and his version is supported by the testimony of
Edleman and Walcutt. Assuming that Pardi did remove complainant from jurisdiction over
nuclear power plants and that this constitutes adverse employment action, the evidence is not
persuasive that Pardi knew about complainant’s protected activity prior to the meeting and that
his removal was in retaliation for his protected activity. I reach the same conclusion regarding
complainant’s report on the D. C. Cook project. Walcutt credibly testified that he never told
Zarges, Pardi, or Edleman of complainant’s report on the welding deficiencies at D. C. Cook, and
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.
Therefore, complainant has failed to make out a prima facie case with regard to these two
incidents.

I reach a different conclusion with regard to complainant’s removal as GWE and
subsequent reassignment to Parkersburg. Respondent argues that Pardi-and Edleman had already
decided to replace complainant as GWE before they were aware that he drafted the report on the
Point Beach welding deficiencies on January 14, but I do not find Pardi’s testimony to be credible
on this point. Furthermore, the adverse employment action, i.e., complainant’s actual removal
from his position as GWE, did not take place until January 15, one day after Pardi was given the
report on Point Beach. Therefore, I find that respondent was aware of complainant’s protected
activity when he was replaced as GWE. Respondent also maintains that complainant’s removal as
GWE and reassignment to a different position in Parkersburg was not an adverse employment
ction because he was not discharged and there was no decrease in pay. However, complainant’s
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.&w position in Parkersbu[g as an area field engineer does not have thg.qgmomtempmsibmuw
involved in his prior position as ‘GWE and is clearly less prestigious.. See Deford v. Secretary of
Labor, 700 F. 2d 281, 287 (6® Cir. 1983). See also McMahan v. California Water Quality
Control Board, San Diego Region, 90-WPC-1 (Sec’y, July 16, 1993), in which it was held that a
transfer was an adverse action in that it prevented the complainant from performing supervisory
duties and field enforcement which he preferred. Respondent also argues that “relocation is a way
of life” at Morrison Knudsen and that respondent maintains facilities much further from Cleveland
than Parkersburg to which complainant could have been reassigned. The fact that complainant
could have been sent to more remote locations has no significance, however, as complainant’s
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him
from his home and family in Cleveland. I therefore conclude that complainant’s removal as GWE
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment
action. Finally, complainant’s removal from the position as GWE within twenty four hours after
he engaged in protected conduct raises the inference as a matter of law that his removal was in
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8" Cir. 1989).
Complainant has therefore made out a prima facie case.

Respondent has cited as the reasons for complainant’s removal and reassignment his
overall performance as GWE, more specifically his recommendation that drop weight testing not
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel.
Complainant therefore has the burden of proving that these reasons are pretextual. Kahn, 64 F.

1at 278.

The drop weight testing excuse clearly lacks credibility. Pardi testified of secing a memo
shown to him by Cepkauskas regarding the drop weight testing but could not recall the conteat of
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had
never recommended that drop weight testing not be used thereby indicating that Pardi’s asserted
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more
technical knowledge than Pardi regarding the welding requirements, stated that Gorden was
responsible for these errors as it was his obligation to develop the site-specific welding
prooedures Gorden actually changed the corporate welding procedures complainant had seat him
in violation of the respondent’s quality assurance program. When complainant discovered the
unacceptable welding specifications devised by Gorden, he informed him of the deficiencies and
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the
deficiencies cited in the audit were not complainant’s fault, which indicates that Pardi knew that
complainant was not to blame and removed him anyway. Walcutt stated that complainant always
acted in a competent and professional manner as a welding engineer. Thus the first two
articulated reasons for removing complainant are clearly pretextual.

- ~ Walcutt asserted that the only valid reason for removing complainant as GWE was his
failure to communicate with project personnel. Initially, I find it difficult to accept that
<omplainant would be relieved of his duties for this relatively. insignificant reason. There is
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ertainly no evidence in the record that this so called “friction™ with on site personnel was so
‘persistent or egregious that it affected the eﬁ'mency of respondent’s construction work. It would
also appear that the cause of much of the “friction” was complainant’s insistence on not
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently
with good reason. Some of the “friction” also resulted from complainant’s strict adherence to the
standards in respondent’s quality assurance program and the natural tension that may have taken
place with the project personnel who were attempting to adhere to precise schedules. As the
court in Mackowiak observed, “contractors regulated by § 5851 may not discharge quality control
inspectors because they do their job too well.” Mackowiak, 735 F. 2d at 1163. Finally, I note
that Walcutt did not discuss complainant’s communication problems in the performance
evaluation completed in December 1996 only twenty-three days before he was removed as GWE
allegedly for this reason. If complainant’s failure to communicate had been such a serious
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this
purported reason was also pretextual.

As complainant has made out a prima facie case and proven that respondent’s purported
reasons for the adverse employment action were pretextual, I conclude that respondent has
violated § 5851. Complainant is therefore entitled to reinstatement to his position as GWE and
reimbursement for attorney fees.

. Recommended Order
Morrison Knudsen Corporation is ORDERED to:

(1) Reinstate complainant to the position of Group Welding Engineer at its office in
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment
he previously had, ard

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in
pursuing his complaint. )

Within thirty (30) days of the date of this decision and order, complainant’s counsel shall
submit a fully supported fee application detailing his hourly fee, the number of hours expended on
this proceeding, and any associated lxtlgatlon expens&s Respondent will have fifteen (15) days to

respond with any objections.

DANIBL L. LELAND
Administrative Law Judge

DLL/ab
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JOTICE: This Recommended Decision and Order and the administrative file in this matter will be
forwarded for final decision to the Administrative Review Board, United States Department of
Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.W., Washington,
DC 20210. The Administrative Review Board was delegated jurisdiction by Secrétary Order
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the
regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.

Washington, 0.C. 20210

In the Matter of.
ALAIN ARTAYET, ARB CASE NO. 98-016
COMPLAINANT, (ALJ CASE NO. 97-ERA-34)
v DATE:  Nov 4 1997

MORRISON KNUDSEN CORPORATION,
RESPONDENT.

BEFORE: THE ADMINISTRATIVE REVIEW BOARD

NOTICE OF REVIEW
AND
ORDER ESTABLISHING BRIEFING SCHEDULE
AND
PRELIMINARY ORDER

The Recommended Decision and Order (R. D. and O.) issued on October 28, 1997 by the
Administrative Law Judge (ALJ) has been transmitted to the Board for review. The following briefing
schedule is established in this case. Respondent may file an initial brief, not to exceed 30 double
spaced typed pages, on or before December 3, 1997. Complainant may file a reply brief, not to
exceed 30 double spaced typed pages, on or before January 2, 1998. Respondent may file a rebuttal
brief, exclusively responsive to the reply brief and not to exceed 10 double spaced typed pages, on
or before January 20, 1998.

All pleadings are expected to conform to the page limitations and should be prepared in
Courier 12 point, 10 character-per-inch type or larger, with minimum one inch left and right margins
and minimum 1% inch top and bottom margins, printed on 8% by 11 inch paper.

An original and four copies of all pleadings and briefs shall be filed with the Administrative
Review Board, U.S. Department of Labor, 200 Constitution Avenue, N.W., Room S-4309,
Washington, D.C., 20210 (Telephone Number, 202-219-4728; Facsimile Number 707-710-02153



PRELIMINARY ORDER

As noted, on October 28, 1997, the ALJ issued the R. D. and O. in this case arising under the
Energy Reorganization Act of 1974 (ERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the
Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776,
3123. The ALJ found that Respondent had violated § 5851 and that Complainant is entitled to both
reinstatement to his former position and reimbursement for attorney fees..

The following preliminary order is hereby entered:

Respondent shall reinstate Complainant to the position of Group Welding Engineer at its
office in Cleveland, Ohio at the same compensation, terms, conditions, and privileges of
employment which Complainant had previously enjoyed, and

Following the procedures described in the ALY’s R. D. and O., Respondent shall reimburse

Complainant for reasonable attorney fees and costs which were expended in the pursuit of this
complaint.

SO ORDERED.

TN

DAV]]) A O’BRIEN

=
/k:%f SANDSTROM

ernate Member



SYNOPSIS

This investigation was initiated on March 13, 1997, by the U.S. Nuclear
Regulatory Commission, Office of Investigations, Region III, to determine if
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation
had been discriminated against for raising safety concerns.

Based on the evidence developed during the investigation, it is concluded that
there is sufficient evidence to substantiate the alleged employment
discrimination against the former CHE.

Case No. 3-97-013 1
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§ 50.5 Deliberate misconduct.

(a) Any licensee or any employee of a
licensee; and any contractor {including a
supplier or consultant), subcontractor, or
any employee of a contractor or '
subcontractor, of any licensee, who
knowingly provides to any licensee,
contractor, or subcontractor,
components, equipment, materials, or
other goods or services, that relate to a
licensee’s activities subject to this part;
may not:

(1) Engage in deliberate misconduct
' that causes or, but for detection, would
- have caused, a licensee to be in
: violation of any rule, regulation, or

order, or any term, condition, or
limitation of any license, issued by the
Commission, or

{2) Deliberately submit to the NRC, a
licensee, or a licensee's contractor or
subcontractor, information that the
person submitting the information
knows to be incomplete or inaccurate in
some respect material to the NRC.

(b) A person who violates paragraph
(a)(1) or (a)(2) of this section may be
subject to enforcement action in
accordance with the procedures in 10
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of
this section, deliberate misconduct by a
person means an intentional act or
omission that the person knows:

(1) Would cause a licensee to be in
violation of any rule, regulation, or
order, or any term, condition, or
limitation, of any license issued by the
Commission, or

(2) Constitutes a violation of a
requirement, procedure, instruction,
contract, purchase order or policy of a
licensee, contractor, or subcontractor.
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§60.7 Employes protection.

(a) Discrimination by a Commission
licenses, an applicant for 8 Commission
license, or e contractor or subcontractor
of a Commission licensee or applicant
against an employee for engaging in
certain protected activities is prohibited.
Discrimination includes discharge and
other actions that relate to
compensation, terms, conditions, or
privileges of employment. The protected
activities are established in section 211
of the Energy Reorganization Act of
1074, as amended, and in general are
related to the administration or
enforcement of & requirement imposed
under the Atomic Energy Act or the
Energy Reorganization Act.

(1) The protected activities include
but are not limited to:

(i) Providing the Commission or his or
her employer information about alleged
violations of either of the statutes
named in paragraph (a) introductory
text of the section or possible violations
of requirements imposed under either of
those statutes;

(ii) Rehising to engage in any practice
made unlawful under either of l.ge
statutes named in paragraph (a)
introductory text or under these
requirements if the employee has.
identified the alleged illegslity to the
employer;

(iii) Requesting the Commission to
institute action egainst his or her
em.ployer for the administration or
enforcement of these requirements;

(iv}) Test in any Commission
P , or before Congress, or at any
Federal or State proceeding regarding
any provision (or proposed provision) of
either of the statutes named in
paragraph (a) introductory text.

(v) Assisting or perticipating in, or is
about to assist or participate in, these
activities.

58 FR 52406

(2) These activities are protected even
1f no formal proceeding is actually
initiated as a result of the employes
assistance or participation. -

(3) This section has no application to
any employes alleging discrimination
prohibited by this section who, acting
without direction from his or her
employer (or the employer's agent),
deliberately causes a violation of any
requirement of the Energy
Reorganization Act of 1974, as
amended, or the Atomic Energy Act of
1954, as amended.

(b) Any employee who believes that
he or she has %een discharged or
otherwise discriminated against by any
person for engaging in protected
activities specified in paragradph (8)(1) of
this section may seek a remedy for the
dischargé or discrimination through en
edministrative proceeding in the
Department of Labor. The :
edministrative proceeding rust be
initiated within 180 days after an
alleged violation occurs. The employee

:may do this by filing a oom&lal’nt
e

alleging the violation with

Department of Labor, Employment
Standards.Administration, Wage and
Hour Division. The Department of Labor
may order reinstatement, back pay, end
compensatory damages.

(c) A violation of paragraph (e), (e), or
(D) of this section by a Commission
licensee, an applicant for a Commission
license, or a contractor or subcontractor
of a Commission licensee or applicant
may be grounds for—

(1) Denial, revocation, or suspension
of the license.

{2) Imposition of a civil penalty on the
licensee or applicant. .

(3) Other enforcement action.

(d) Actions taken by an employer, or
others, which adversely affect an
employee may be predicated upon
nondiscriminatory grounds. The
prohibition applies when the adverse
action occurs because the employee has
engaged in protected activities. An
empltﬁ'ee's engagement in protected
activities does not automatically render
him or her immune from discharge or
discipline for legitimate reasons or from
adverse action dictated by
nonprohibited considerations.

for a license shali prominently post the
revision of NRC Form 3, "Notice to
Employees, " referenced in 10 CFR
19.11(c). This form must be posted at
locations sufficient to permit employees
protected by this section to observe a
copy on the way to or from their place
of work. Premises must be posted not
later than 30 days after an application

is docketed and remain posted while the
application is pending before the

( (e)(1) Each licensee and each applicant

Commission, during the term of the
license, and for 30 days following
license termination.

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Admintstrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in Appendix D tc
Part 20 of this chapter or by calling the
NRC Information and Records
Management Branch at (301) 415-7230.

s

61 FR 6762

{f) No agreement affecting the
compensation, terms, conditions, or
privileges of employment, including an
agreement to settle a complaint filed by
an employee with the Department of
Labor pursuant to section 211 of the
Energy Reorganization Act of 1974, as
amended, may contein any provision
which would prohibit, restrict, or
otherwise discourage an employee from
participating in protected activity as
defined in paragraph (a)(1) of this
section including, but not limited to.

roviding information to the NRC or to
gis or her employer on potential

58 FR 52406 °



U.S. NUCLEAR REGULATORY COMMISSION

Enforcement Policy Statement

This document compiles the "General Statement of Policy and Procedures for NRC
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and
the various amendments to the Enforcement Policy approved by the Commission through
September 10, 1997. It is the staff's intent to republish NUREG-1600 later this year. Pending
that republication, the Officé of Enforcement is issuing this interim compilation of all
amendments to the Policy since it was last published. This document is also accessible on the
Internet at: www.nrc.gov/OE.

The amendments to the Policy were published in the Federal Register as follows:

Federal -
Subject: Register Date
Adjustment of Civil Monetary Penalties 61FR53553 .10/11/96
Departures from FSAR : 61FR54461 10/18/96
Commission consultation, Open Enforcement !

Conferences; risk; NCVs 61FR65088 , 12/10/96
Part 20, Exceedance of dose constraints 61FR65128 12/10/96
Correction as to exercise of discretion . - 61FR68070 12/26/96
Gaseous Diffusion Plants; NRC organizational

changes; Commission consultation o 62FR06677 02/12/97

. Participation in enforcement conferences _

involving discrimination ' 62FR13906 03/24/97

-Part 34, Radiography, examples of . 62FR28974 05/28/97

potential violations ‘ o

Corrections to Part 34 examples 62FR33447 06/19/97
' Enforcement conference clarification 62FR52577 '10/08/97

The Enforcement Policy is a general statement of policy explaining the NRC's policies and
procedures in initiating enforcement actions, and of the presiding officers and the Commission
in reviewing these actions. This policy statement is applicable to enforcement in matters
involving the radiological health and safety of the public, including employees’ health and
safety, the common defense and security, and the environment. This statement of general
policy and procedures is published to provide widespread dissemination of the Commission’s
Eoforcement Policy. However, this is a policy statement and not a regulation. The
Commission may deviate from this statement of policy and procedure as appropriate under the
circumstances of a particular case.
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Questions concerning the Enforcement Policy should be directed to the NRC’s Office of
Enforcement at (301) 415-2741.

James Lieberman, Director
Office of Enforcement
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PREFACE

The following statement of general
policy and procedure explains the
caforcement policy and procedures of the
U.S. Nuclear Regulatory Commission
(NRC or Commission) and the NRC staff
(staff) in initiating enforcement actions,
and of the presiding officers and the
Commission in reviewing these actions.
This statement is applicable to
enforcement in matters involving the
radiological health and safety of the
public, including employees* health and
safety, the common defense and security,
and the eavironment.! This statement of
general policy and procedure will be
published as NUREG-1600 to provide
widespread dissemination of the
Commission's Enforcemeat Policy.
However, this is a policy statement and
not a regulation. The Commission may
deviate from this statement of policy and
procedure as appropriate under the
circumstances of a particular case.

L. INTRODUCTION AND PURPOSE

The purpose of the NRC enforcement
program is to support the NRC's overall
safety mission in protecting the public and
the environment. Consistent with that
purpose, enforcement action should be
used: ’
® As g deterrent to emphasize the
importance of compliance with
requircments, and
® To cncourage prompt identification and
prompt, comprehensive correction of
violations. )

! Antitrust eaforcement matters will
be dealt with on a case-by-case basis.
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Consistent with the purpose of this
program, prompt and vigorous
caforcement action will be taken when
dealing with ficensecs, vendors?,
contractors, and their employees, who
do not achieve the n
meticulous attention to detail and the
high standard of compliance which the
NRC expects.® Each enforcement:
action is dependent on the :
circumstances of the case and requires
the exercise of discretion after
consideration of this enforcement
policy. In no case, however, will
licensees who cannot achieve and
maintain adequate levels of protection
be permitted to conduct licensed
activities,

IL. STATUTORY AUTHORITY AND
PROCEDURAL FRAMEWORK

A. Statutory Authority

The NRC's eaforcement jurisdiction
is drawn from the Atomic Energy Act
of 1954, as amended, and the Energy
Reorganization Act (ERA) of 1974, as'
amended.

! The term "vendor™ as used in
this policy means a supplier of
products or services o be used in an
NRCHlicensed facility or activity.

3 This policy primarily addresses
the activities of NRC liceasees and
applicants for NRC licenses.
Therefore, the term *“licensee' is
used throughout the policy. However,
in those cases where the NRC
determines that it is appropriate to
take caforcement action against a
non-licensee or individual, the
guidance in this policy will be used,
as applicable. Specific guidance
regarding enforcement action against
individuals and non-licensees is
addressed in Sections VIII and X,
respectively.
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Section 161 of the Atomic Energy Act
authorizes the NRC to conduct

~ inspections and investigations and to

issue orders as may be necessary or
desirsble to promote the common  ~
defense and security or to protect health
or to minimize danger to life or
property. Section 186 authorizes the
NRC to revoke licenses under certain
circumstances (e.g., for material false
statements, in response to conditions
that would have warranted refusal of a
license on an original application, for a
licensee's failure to build or operate a
facility in accordance with the terms of
the permit or license, and for violation
of an NRC regulation). Section 234
authorizes the NRC to impose civil
penalties not to exceed $100,000 per
violation per day for the violation of
certain specified licensing provisions of
the Act,-rules, orders, and license terms
implemeating these provisions, and for
violations for which licenses can be
revoked. In addition to the eaumerated
provisions in section 234, sections 84
wd 147 authorize the imposition of civil
peaalties for violations of regulations

232 authorizes the NRC to seek
injunctive or other equitable relief for
violation of regulatory requirements.

Section 206 of the Energy
Reorganization Act authorizes the NRC
to impose civil penalties for knowing
and conscious failures to provide certain
safety information to the NRC.

Notwithstanding the $100,000 limit
stated in the Atomic Energy Act, the
Commission may impose higher civil
penalties as provided by the Debt
Collection Improvement Act of 1996.
Under the Act, the Commission is
required to modify civil monetary
peaalties to reflect inflation. The
adjusted maximum civil peaalty amount
is reflected in 10 CFR 2.205 and this
Policy Statement.

Chapter 18 of the Atomic Energy Act

providés for varying levels of criminal

penalties (i.c., monetary fines and
imprisonment) for willful violations of

the Act and regulations or orders issued
under sections 65, 161(b), 161(i), or 161(0)
of the Act. Section 223 provides that
criminal penalties may be imposed on
certain individuals employed by firms
constructing or supplying basic components
of any utilization facility if the individual
knowingly and willfully violates NRC
requirements such that a basic component
could be significantly impaired. Section
235 provides that criminal penalties may be
imposed on persons who interfere with
inspectors. Section 236 provides that
criminal penalties may be imposed on
persons who attempt to or cause sabotage at
a nuclear facility or to nuclear fuel.
Alleged or suspected criminal violations of
the Atomic Energy Act are referred to the
Departmeat of Justice for appropriate
action.

B. Procedural Framework

Subpart B of 10 CFR Part 2 of NRC's
regulations sets forth the procedures the
NRC uses in exercising its enforcement
authority. 10 CFR 2.201 sets forth the
procedures for issuing notices of violation.

The procedure to be used in assessing
civil peaalties is set forth in 10 CFR 2,205.
This regulation provides that the civil
penalty process is initiated by issuing a
Notice of Violation and Proposed
Imposition of a Civil Penalty. The licensee
or other person is provided an opportunity
to contest in writing the proposed
imposition of a civil penalty. After
cvaluation of the response, the civil penalty
may be mitigated, remitted, or imposed.
An opportunity is provided for a hearing if
a civil penalty is imposed. If a civil penalty
is not paid following a hearing or if a
hearing is not requested, the matter may be
referred to the U.S. Department of Justice
to institute a civil action in District Court.

The procedure for issuing an order to

. institute a proceeding to modify, suspead,

or revoke a license or to take other action
against a licensee or other person subject to
the jurisdiction of the Commission is set
forth in 10 CFR 2.202. The licensee or
any other person adversely affected by the
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order may request a hearing. . The
NRC is authorized to make orders
immediately effective if required.to
protect the public health, safety, or
interest, or if the violation is willful.
Section 2.204 sets out the procedures
for issuing a Demand for Information
(Demand) to a liceasee or other person
subject to the Commission's
jurisdiction for the purpose of
determining whether an order or other
enforcement action should be issued.
The Demand does not provide hearing
rights, as only information is being
sought. A licensee must answer a
Demand. -An unlicensed person may
answer a Demand by either providing -
the requested information or explaining
why the Demand should not have been
issued.

I RESPONSIBILITIES

The Executive Director for
Operations (EDO) and the principal
caforcement officer of the NRC, the
Deputy Executive Director for
Regulatory Effectiveness, hereafter
refecred to as the Deputy Executive
Director, has been delegated the
authority to approve or issue all
escalated enforcement actions. The
Deputy Executive Director is
responsible to the EDO for the NRC
enforcement program. The Office of
Enforcement (OE) exercises oversight
of and implements the NRC
enforcement program. The Director,
OE, acts for the Deputy Executive
Director in eaforcement matters in his
absence or as delegated.

Subject to the oversight and direction
of OE, and with the approval of the
Deputy Executive Director, where

4 The term *cscalated enforcement
action” as used in this policy means 2
Notice of Violation or civil penalty for
any Severity Level I, II, or Il ‘
violation (or problem) or any order
based upon a violation.
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~cessary, the regional offices normally

ie Notices of Violation and proposed
«vil penalties. However, subject to the
same oversight as the regional offices,
the Office of Nuclear Reactor
Regulation (NRR) and the Office of
Nuclear Material Safety and Safeguards
(NMSS) may also issue Notices of
Violation and proposed civil penalties
for certain activities. Enforcement
orders are normally issued by the
Deputy Executive Director or the
Director, OE. However, orders may
also be issued by the EDO, especially
those involving the more significant
matters. The Directors of NRR and
NMSS have also beea delegated
authority to issue orders, but it is
expected that normal use of this
‘authority by NRR and NMSS will be
confined to actions not associated with
compliance issues. The Director, Office
of the Controller, has been delegated the
authority to issue orders where licensees
violate Commission regulations by

~paymeat of license and inspection

sl teoognmon that the regulation of
‘muclear activities in many cases does not
lend itself to 2 mechanistic treatment,
judgment and discretion must be
exercised in determining the severity
levels of the violations and the
appropriate enforcement sanctions,
including the decision to issuc a Notice
of Violation, or to propose or impose a
civil peaalty and the amount of this
peanalty, after considering the gencral
principles of this statement of policy and
the technical significance of the
violations and the surrounding
circumstances.

Unless Commission consultation or
notification is required by this policy,
the NRC staff may depart, where
warranted in the public's interest, from
this policy as provided in Section VII,
“Exercise of Enforcement Discretion. *
The Commission will be provided
written notification of all enforcement
actions involving civil penalties or

s. The Commission will also be

provided notice the first time that discretion
is exercised for a plant meeting the criteria
of Section VILB.2. Inaddition, the
Commission will be consulted prior to
taking action in the following situations
(unless the urgency of the situation dictates
immediate action):

(1) An action affecting a licensee's
operation that requires balancing the public
health and safety or common defense and
security implications of not operating with
the potential radiological or other hazards
associated with continued operation;

@ Proposals to impose a civil penalty
for a single violation or problem that is
greater than 3 times the Severity Level I
value shown in Table 1A for that class of
licensee;

(3) Any proposed enfomcmeut action that
involves a Severity Level I violation;

(4) Any action the EDO believes
warrants Commission involvement;

(5) Any proposed enforcement case
involving an Office of Investigations (OI)
report where the NRC staff (other than the
OI staff) does not arrive at the same
conclusions as those in the OI report
concerning issues of inteat if the Director
of OI concludes that Commission
consultation is warranted; and

(6) Any proposed enforcement action on
which the Commission asks to be
consulted.

IV. SEVERITY OF VIOLATIONS

Regulatory requirements® have varying
degrees of safety, safeguards, or
environmental significance. Therefore, the
relative importance of each violation,
including both the technical significance
and the regulatory significance, is evaluated
as the first step in the caforcement process.

5 The term "requirement” as used in
this policy means a legally binding
requirement such as a statute, regulation,
license condition, (echmcal spectﬁcatmn or
order.

In considering the significance of a
violation, the staff considers the
technical significance, i.e., actual and
potential consequences, and the
regulatory significance. In evaluati ting
the technical significance, risk is an
appropriate consideration.
Consequeatly, for purposes of formal
enforcement action, violations are
normally categorized in terms of four
levels of severity to show their relative
importance within each of the
following eight activity areas:

L. Reactor Operations;
II.  Facility Construction;
III. Safeguards;

IV. Health Physics;

V. Transportation;

VL. Fuel Cycle and Materials
Operations;

VII. Miscellaneous Matters; and

VIII. Emergency Preparedness.

Licensed activities will be placed in
the activity area most suitable in light
of the particular violation involved
including activities not directly covered
by one of the above listed areas, ¢.g.,
export license activities. Within each
activity area, Severity Level I has been
assigned to violations that are the most
significant and Severity Level IV
violations are the least significant.
Severity Level I and II violations are of
very significant regulatory concern. In
general, violations that are included in
these severity categories involve actual
or high potential impact on the public.
Severity Level I violations are cause
for significant regulatory concern.
Severity Level IV violations are less
serious but are of more than minor
concern; i.c., if left uncorrected, they
could lead to a more serious concern.
are other violations of minor safety or
environmental concern which are
below the level of significance of
Severity Level IV violations. These
minor violations are not the subject of
formal enforcement action and are not
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sually described in inspection reports.
[o the extent such violations are

- described, thcy‘arc noted as Non-Cited

Violations.

Comparisons of significance between
activity areas are inappropriate. For
example, the immiediacy of any hazard
to the public associated with Severity
Level I violations in Reactor Operations
is not directly comparable to that
associated with Severity Level I
violations in Facility Coastruction.

Supplements I through VIII provide
examples and serve as guidance in
determining the appropriate severity
level for violations in each of the eight -
activity areas. However, the examples
are neither exhaustive nor controlling.
In addition, these examples do not
create new requirements. Each is
designed to illustrate the significance
that the NRC places on a particular type
of violation of NRC requirements.

Each of the examples in the supplements
is predicated on a violation of &
vegulatory requirement.

The NRC reviews cach case being

. considered for eaforcement action on its

own merits to easure that the severity of
a violation is characterized at the level
best suited to the significance of the
particular violation. In some cases,
special circumstances may warrant an
adjustment to the severity level
categorization.

A. Aggregation of Violations

A group of Severity Level IV .
violations may be evaluated in the
aggregate and assigned a single,
increased severity level, thereby
resulting in a Severity Level III
problem, if the violations have the same
underlying cause or programmatic
deficiencies, or the violations

¢ A Non-Cited Violation (NCV) is a
violation that has not been formalized
into a 10 CFR 2.201 Notice of

fiolation.
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contributed to or were unavoidable
consequences of the underlying problem.
Normally, Severity Level IT and III
violations are not aggregated into a higher
severity level.

The purpose of aggregating violations is to
focus the licensee's attention on the
fundamental underlying causes for which
enforcement action appears warranted and
to reflect the fact that several violations
with a common cause may be more
significant collectively than individually and
may therefore, warrant a more substantial
enforcement action.

B. Repetitive Violations

The severity level of a Severity Level IV
violation may be increased to Severity
Level III, if the violation can be considered
a repetitive violation.” The purpose of
escalating the severity level of a repetitive
violation is to acknowledge the added
significance of the situation based on the
licensee's failure to implement effective
corrective action for the previous violation.
The decision to escalate the severity level
of a repetitive violation will depend on the
circumstances, such as, but not limited to,
the number of times the violation has
occurred, the similarity of the violations
and their root causes, the adequacy of
previous corrective actions, the period of
time between the violations, and the
significance of the violations.

C. Willful Violations

Willful violations are by definition of
particular concern to the Commission
because its regulatory program is based on

7 The term “repetitive violation" or
“similar violation® as used in this policy
statement means a violation that reasonably
could have beea prevented by a licensee's
corrective action for a previous violation
normally occurring (1) within the past 2
years of the inspection at issue, or (2) the
period within the last two inspections,
whichever is longer.
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licensees and their contractors,
employees, and agents acting with
integrity and communicating with
candor. Willful violations cannot be
tolerated by either the Commission or a
licensee. Licensees are expected to
take significant remedial action in
responding to willful violations
commensurate with the circumstances
such that it demonstrates the
seriousness of the violation thereby
creating a deterrent effect within the
licensee’s organization. Al

removal of the person is not necessarily
required, substantial disciplinary action
is expected.

Therefore, the severity level of a
violation may be increased if the
circumstances surrounding the matter
involve careless disregard of
requirements, deception, or other
indications of willfulness. The term
*willfulness® as used in this policy
embraces a spectrum of violations
ranging from deliberate intent to
violate or falsify to and including
careless disregard for requirements.
Willfulness does not include acts which
do not rise to the level of carcless
disregard, e.g., inadverteat clerical
errors in a document submitted to the
NRC. In determining the specific
severity level of a violation involving
willfulness, consideration will be given
to such factors as the position and
responsibilities of the person involved -
in the violation (e.g., licensee official®

$ The term “licensee official® as
used in this policy statement means a
first-line supervisor or above, a
licensed individual, a radiation safety
officer, or an authorized user of
licensed material whether or not listed
on a license. Notwithstanding an
individual's job title, severity level
categorization for willful acts involving
individuals who can be considered
licensee officials will consider several
factors, including the position of the
individua! relative to the licensee's



Compilation of NRC Enforcement Policy a5 of September 10, 1997

=~ non-supervisory employee), the
aificance of any underlying violation,

¢ intent of the violator (i.c., careless
disregard or deliberateness), and the
cconomic or other advantage, if any,
gained as a result of the violation. The
relative weight given to each of these
factors in arriving at the appropriate .
severity level will be dependent on the
circumstances of the violation.
However, if a licensee refuses to correct
a minor violation within a reasonable
time such that it willfully continues, the
violation should be categorized at least
at a Severity Level IV.

D. Violations of Reporting
Reguirements

The NRC expects licensees to provide
complete, accurate, and timely -
information and reports. Accordingly,
unless otherwise categorized in the
* Supplements, the severity level of a
violation involving the failure to make a
~~quired report to the NRC will be -

¢d upon the significance of and the
~cumstances surrounding the matter
that should have been reported.
However, the severity level of an
untimely report, in contrast to no report,
may be reduced depending on the
circumstances surrounding the matter.
A licensee will not normally be cited for
a failure to report a condition or event
unless the licensce was actually aware of
the condition or eveat that it failed to
report. A licensee will, on the other
hand, normally be cited for a failure to
report a condition or eveat if the
licensce knew of the information to be
reported, but did not recognize that it
was required to make a report.

V. PREDECISIONAL ENFORCEMENT
CONFERENCES

organizational structure and the

individual's responsibilities relative to

“-= gversight of licensed activities and to
1se of licensed material.

Whenever the NRC has leamed of the
existence of a poteatial violation for which
escalated enforcement action appears to be
warranted, or recurring nonconformance on
the part of a vendor, the NRC may provide
an opportunity for & predecisional
enforcement conference with the licensee,
vendor, or other person before taking
enforcement action. The purpose of the
conference is to obtain information that will
assist the NRC in determining the
appropriate enforcement action, such as:
(1) a common understanding of facts, root
causes and missed opportunities associated
with the appareat violations, (2) 2 common
understanding of corrective actions taken or
planned, and (3) a common understanding
of the significance of issues and the need
for lasting comprehensive corrective action.

If the NRC concludes that it has sufficient
information to make an informed
enforcement decision, a conference will not
normally be held unless the liccasee
requests it. However, an opportunity for a
conference will normally be provided
before issuing an order based on a violation
of the rule on Deliberate Misconduct or 2
civil penalty to an unliccnsed person. Ifa
conference is not held, the licensee will
normally be requested to provide a written
response to an inspection report, if issued,
as to the licensee's views on the appareat
violations and their root causes and a
description of planned or implemented
corrective actions. co-

During the predecisional enforcement
conference, the licensee, vendor, or other
persons will be given an opportunity to
provide information consistent with the
purpose of the conference, including an
explanation to the NRC of the immediate
corrective actions (if any) that were taken
following identification of the potential
violation or nonconformance and the long-
term comprehensive actions that were taken
or will be taken to prevent recurrence.
Licensees, vendors, or other persons will
be told when a meeting is a predecisional -
enforcemeiit conference.

A predecisional enforcement conference is
a meeting between the NRC and the
licensee. Conferences are normally held in

-5-

the regional offices and are normally
open to public observation,
Conferences will not normally be open
to the public if the enforcement action
being contemplated:

(1) Would be taken against an
individual, or if the action, though not
taken against an individual, turns on
whether an individual has committed
wrongdoing;

(2) Involves significant personnel
failures where the NRC has requested
that the individual(s) involved be
present at the conference;

(3) Is based on the findings of an
NRC Office of Investigations report
that has not been publicly disclosed; or

(4) Involves safeguards information,
Privacy Act information, or
information which could be considered
proprietary;

In addition, conferences will not
normally be open to the public if:

(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the exposed
individual's name; or

(6) The conference will be conducted
by telephone or the conference will be
conducted at a relatively small
licensee's facility.

Notwithstanding meeting any of these
criteria, a conference may still be open
if the conference involves issues related
to an ongoing adjudicatory procecding
with one or more intervenors or where
the evidentiary basis for the conference
is a matter of public record, such as an
adjudicatory decision by the
Department of Labor. In addition,
notwithstanding the above normal
criteria for opening or closing
conferences, with the approval of the
Exccutive Director for Operations,
conferences may cither be open or
closed to the public after balancing the
benefit of the public's observation
against the potential impact on the
agency's decision-making process in a

The NRC will notify the licensee that
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*he conference will be open to public
bservation. Consistent with the
. agency's policy on open meetings,
*“Staff Mectings Open to Public, *
published September 20, 1994 (59 FR
48340), the NRC intends to announce
open conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room, (2) a toll-free
telephone recording at 800-952-9674,
(3) a toll-free electronic bulletin board
at 800-952-9676, and on the World
Wide Web at the NRC Office of
Enforcement homepage
(www.nrc.gov/OE). In addition, the
NRC will also issue a press release and
notify appropriate State liaison officers
that a predecisional enforcement
conference has been scheduled and that
it is open to public observation.

The public attending opea conferences
may observe but may not participate in
the confereace. It is noted that the
purpose of conducting open conferences
is not to maximize public attendance,

ut rather to provide the public with

 opportunities to be informed of NRC
activities consistent with the NRC's
ability to exercise its regulatory and
safety responsibilities. Therefore,
members of the public will be allowed
access to the NRC regional offices to
attend open eaforcement conferences in
accordance with the “Standard
Operating Procedures for Providing
Security Support For NRC Hearings and
Meetings,* publishéd November 1, 1991
(56 FR 56251). These procedures
provide that visitors may be subject to
personnel screening, that signs, banners,
posters, ¢tc., not larger than 18" be
permitted, and that disruptive persons
may be removed. The open conference
will be terminated if disruption
interferes with a successful conference.
NRC's Predecisional Enforcement
Conferences (whether open or closed)
normally will be held at the NRC's
regional offices or in NRC Headquarters
Offices and not in the vicinity of the
“censee's facility.

For a case in which an NRC Office of
Investigations (OI) report finds that
discrimination as defined under 10 CFR
50.7 (or similar provisions in Parts 30, 40,
60, 70, or 72) has occurred, the OI report
may be made public, subject to withholding
certain information (i.¢., after appropriate
redaction), in which case the associated
predecisional enforcement conference will
normally be open to public observation. In
a conference where a particular individual
is being considered potentially responsible
for the discrimination, the conference will
remain closed. In either case (i.c., whether
the conference is open or closed), the
employee or former employee who was the
subject of the alleged discrimination
(hereafter referred to as "complainant*)
will normally be provided an opportunity to
participate in the predecisional enforcement
conference with the licensee/employer.
This participation will normally be in the
form of a complainant statement and
comment on the licensee's presentation,
followed in tumn by an opportunity for the
licensee to respond to the complainant's
presentation. In cases where the
complainant is unable to attend in person,
arrangements will be made for the
complainant's participation by telephone or

" an opportunity given for the complainant to

submit a written response to the licensee's
presentation. If the licensee chooses to
forego an enforcement conference and,
instead, responds to the NRC's findings in
writing, the complainant will be provided
the opportunity to submit written comments
on the licensee's response. For cases
involving poteatial discrimination by a
contractor or vendor to the licensee, any
associated predecisional enforcement
conference with the contractor or vendor
would be handled similarly. These
arrangements for complainant participation
in the predecisional enforcement conference
are not to be conducted or viewed in any
respect as an adjudicatory hearing. The
purpose of the complainant’s participation
is to provide information to the NRC to
assist it in its enforcement deliberations.

A predecisional enforcement conference
may not need to be held in cases where
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there is a full adjudicatory record
before the Department of Labor, ifa
confeceace is held in such cases,
generally the conference will focus on
the licensee's corrective action. As
with discrimination cases based on O
investigations, the complainant may be
allowed to participate.

Members of the public attending open
conferences will be reminded that ¢))
the apparent violations discussed at
predecisional enforcement conferences
are subject to further review and may
be subject to change prior to any
resulting enforcement action and (2)
the statements of views or expressions
of opinion made by NRC employees at
predecisional enforcement conferences, -
or the lack thereof, are not intended to
represent final determinations or
beliefs.

When needed to protect the public
health and safety or common defense
and security, escalated enforcement
action, such as the issuance of an
immediately effective order, will be
taken before the conference. In these
cases, a conference may be held after

. the escalated enforcement action is
“taken.

VI. ENFORCEMENT ACTIONS

This section describes the

_eaforcement sanctions available to the

NRC and specifies the conditions under
which each may be used. The basic
enforcement sanctions are Notices of
Violauon. civil pcnaluw. and ordets of

actions such as Notices of
Nonconformance, Notices of
Deviation, Confirmatory Action
Letters, Letters of Reprimand, and
Demands for Information are used to
supplement the enforcement program.
In selecting the enforcement sanctions
or administrative actions, the NRC will
consider enforcement actions taken by
other Federal or State regulatory
bodies having concurreat jurisdiction,
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4 as in transportation matters.

aally, whenever a violation of NRC
~cquiréments of more than a minor.
concern is identified, enforcement action
is taken. The nature and extent of the
caforcement action is intended to reflect
the seriousness of the violation involved.
For the vast majority of violations, a
Notice of Violation or a Notice of
Nonconformance is the normal action.

A. Notice of Violation

A Notice of Violation is a written
notice setting forth one or more
violations of a legally binding
requirement. The Notice of Violation
normally requires the recipient to
provide a written statement describing
(1) the reasons for the violation or, if
contested, the basis for disputing the
violation; (2) corrective steps that have
been taken and the results achieved;

(3) corrective steps that will be taken to
prevent recurrence; and (4) the date
*a full compliance will be achicved.
NRC may waive all or portions of a

(ritten response to the extent relevant

information has already been provided

to the NRC in writing or documented in -

an NRC inspection report. The NRC
may require responses to Notices of
Violation to be under oath. Normally,
responses under oath will be required
only in connection with Severity Level
I, II, or I violations or orders.

The NRC uses the Notice of Violation
as the usual method for formalizing the
existence of a violation. Issuance of a
Notice of Violation is normally the only
enforcement action taken, except in
cases where the criteria for issuance of
civil penalties and orders, as set forth in
Sections VLB and VI.C, respectively,
arc met. However, special
circumstances regarding the violation
findings may warrant discretion being
exercised such that the NRC refrains
from issuing a Notice of Violation. (See
Section VIL.B, “Mitigation of
P-forcement Sanctions.*) In addition,

sees are not ordinarily cited for

violations resulting from matters not within
their control, such as equipment failures
that were not avoidable by reasonable
licensee quality assurance measures or
management controls. Generally, however,
licensees are held responsible for the acts of
their employees. Accordingly, this policy
should not be construed to excuse personnel
€ITOrS.

B. Givil Penalty

A civil penalty is a monetary penalty that
may be imposed for violation of (1) certain
specified licensing provisions of the Atomic
Energy Act or supplementary NRC rules or
orders; (2) any requirement for which a
license may be revoked; or (3) reporting
requirements under section 206 of the
Energy Reorganization Act. Civil penalties

~ are designed to deter future violations both

by the involved licensee as well as by other
licensees conducting similar activities and
to emphasize the need for licensees to
identify violations and take prompt
comprehiensive corrective action.

Civil penalties are considered for Severity
Level I violations. In addition, civil
penalties will normally be assessed for
Severity Level I and I violations and
knowing and conscious violations of the
reporting requirements of section 206 of the
Energy Reorganization Act.

Civil penalties are used to encourage
prompt identification and prompt and
compreheasive correction of violations, to
emphasize compliance in 2 manner that
deters future violations, and to serve to
focus licensees® attention on violations of
significant regulatory concern. .

Although management involvement, direct
or indirect, in a violation may lead to an
increase in the civil penalty, the lack of
management involvement may not be used
to mitigate a civil penalty. Allowing
mitigation in the latter case could encourage
the lack of management involvement in
licensed activities and a decrease in
protection of the public health and safety.

1. Base Qivil Penalty

- The NRC imposes different levels of
penalties for different severity tevel
violations and different classes of
licensees, vendors, and other persons.
Tables 1A and 1B show the base civil
peaalties for various reactor, fuel
cycle, materials, and vendor programs.
(Civil penalties issued to individuals
are determined on a case-by-case
basis.) The structure of these tables
generally takes into account the gravity
of the violation as a primary
consideration and the ability to pay as a
secondary consideration. Generally,
operations involvifig greate r nuclear
material inventories and greater
potential consequences to the public
and licensee employees receive higher
civil penalties. Regarding the
secondary factor of ability of various
classes of licensees to pay the civil
penalties, it is not the NRC's intention
that the economic impact of a civil
penalty be 5o severe that it puts a
licensee out of business (orders, rather
than civil penalties, are used when the
intent is to suspend or terminate
licensed activities) or adversely affects

a licensee's ability to safely conduct

licensed activities. The deterrent effect
of civil penalties is best served when
the amounts of the penalties take into
account a licensee's ability to pay. In
determining the amount of civil
penalties for licensees for whom the
tables do not reflect the ability to pay
or the gravity of the violation, the NRC
will consider as necessary an increase
or decrease on a case-by-case basis.
Normally, if a licensee can
demonstrate financial hardship, the
NRC will consider payments over
time, including interest, rather than
reducing the amount of the civil
penalty. However, where a licensee
claims financial hardship, the licensee
will normally be required to address
why it has sufficient resources to safely
conduct licensed activities and pay
license and inspection fees.
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2. Civil Penalty Assessment

In an effort to (1) emphasize the -
importance of adherence to requirements
and (2) reinforce prompt self-
identification of problems and root
causes and prompt and comprehensive
correction of violations, the NRC
reviews each proposed civil penalty on
its own merits and, after.considering all
relevant circumstances, may adjust the
base civil penalties shown in Table 1A
and 1B for Severity Level I, I, and III
violations as described below.

The civil penalty assessment process
considers four decisional points: (a)
whether the licensee has had any Previous'

escalated enforcement action (regardless of -

the activity area) during the past 2 years or
past 2 inspections, whichever is longer;

(b) whether the licensee should be given
credit for actions related to identification;
(c) whether the licensee's corrective actions
are prompt and compreheasive; and (d)
whether, in view of all the circumstances,
the matter in question requires the exercise
of discretion. Although each of these
decisional points may have several

YES

associated considerations for any give:
case, the outcome of the assessment
process for each violation or problem,
abseat the exercise of dxscmnon. is.
limited to one of the following thrée
results: 1o civil penalty, a base civil
penalty, or a base civil penalty
escalated by 100%. The flow chart
presented below is a graphic
representation of the civil penalty
assessment process.

BASE
cpP

o o e o

ShouldmueuuocboqlmqsdluoracUom
velated to identification?

@ Mﬂ.o_.g,&.lmdll“ohﬂmﬂmtd
result in a civil penalty regardiess of ID and CA.

BASE
cP
+100%
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a. Initial Escalated Action.

When the NRC determines that a non-
willful Severity Level III violation or
problem has occurred, and the licensee
has not had any previous escalated
actions (regardless of the activity area)
during the past 2 years or 2 inspections,
whichever is longer, the NRC will
consider whether the licensee's
corrective action for the present
violation or problem is reasonably
prompt and comprehensive (see the
discussion under Section VI.B.2.c,
below). Using 2 years as the basis for
assessment is expected to cover most
situations, but considering a slightly
longer or shorter period might be
warranted based on the circumstances of
a particular case. The starting point of
this period should be considered the date
when the licensee was put on notice of
the need to take corrective action. For a
licensee-identified violation or an event,
this would be when the licensee is aware
“at a problem or violation exists

quiring corrective action. For an
-~RC-identified violation, the starting
point would be whea the NRC puts the
- licemsee on notice, which could be
during the inspection, at the inspection
exit meeting, or as part of post-
inspection communication.

If the corrective action is judged to be
prompt and comprehensive, a Notice of
Violation normally should be issued
with no associated civil peaalty. If the
corrective action is judged to be less
than prompt and comprehensive, the

" Notice of Violation normally should be
issued with a base civil penalty.

b. Credit for Actions Related to
Hdentification. -

(1) If a Severity Level I or II violation
or a willful Severity Level I violation
has occurred—or if, during the past 2
years or 2 inspections, whichever is
longer, the licensee has been issued at
I~ast-one other escalated action—the civil

Aty assessment should normally

consider the factor of identification in
addition to corrective action (see the
discussion under Section VI.B.2.c, below).
As to identification, the NRC should
consider whether the licensee should be |
given credit for actions related to
ideatification. _ ‘

In each case, the decision should be
focused on identification of the problem
requiring corrective action. In other
words, although giving credit for
Identification and Corrective Action should
be separate decisions, the concept of
Identification presumes that the identifier
recognizes the existence of a problem, and
understands that corrective action is
needed. The decision on Mdentification
requires considering all the circumstances
of ideatification including:

(i) Whether the problem requiring
corrective action was NRC-identified, :
i -identified, or revealed through an
eveat®; ‘

(ii) Whether prior opportunities existed to
identify the problem requiring corrective
action, and if so, the age and number of

* An “cvent,” as used here, means (1)
an event characterized by an active adverse
impact on equipment or personnel, readily
obvious by human observation or
instrumentation, or (2) a radiological
impact on personnel or the environment in
excess of regulatory limits, such as an
overexposure, a release of radioactive
material above NRC limits, or 2 loss of
radioactive material. For example, an
equipment failure discovered through a spill
of liquid, a loud noise, the failure to have a
system respond properiy, or an annunciator
alarm would be considered an event; a
system discovered to be inoperable through
a document review would not. Similarly, if
a licensee discovered, through quarterly
dosimetry readings, that employees had
been inadequately monitored for radiation,
the issue would normally be considered
licensee-identified; however, if the same
dosimetry readings disclosed an
overexposure, the issue would be
considered an event.
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those opportunities; .

(iif) Whether the problem was
revealed as the result of a licensee self-
monitoring effort, such as conducting
an audit, a test, 4 surveillance, a design
review, or troubleshooti ;

(iv) For 2 problem revealed through
an event, the ease of discovery, and the
degree of licensee initiative in '

. identifying the root cause of the -

problem and any associated violations;

() For NRC-identified issues,
whether the licensee would likely have
identified the issue in the same time-
period if the NRC had not been
involved; : : ;

(vi) For NRC-identified issues,
whether the licensee should have
identified the issue (and taken action)
earlier; and .

(vii) For cases in which the NRC
ideatifies the overall problem requiring
corrective action (e.g., 2 programmatic
issue), the degree of licensee initiative
or lack of initiative in identifying the
problem or problems reqitiring
corrective action.

(2) Although some cases may
consider all of the above factors, the
importance of each factor will vary
based on the type of case as discussed
in the following general guidance:

() Licensce-Ideatified. Whena'
problem requiring corrective action is
licensee-identified (i.e., ideatified
before the problem has resulted in an
eveat), the NRC should normally give

‘the licensee credit for actions related to

identification, regardless of whether
prior opportunities existed to identify
the problem. )
(i) Identified Through an Eveat.
When @ problem requiring corrective
action is identified through an eveat,
the decision on whether to give the
licensee credit for actions relatedto .
identification normally should consider
the ease of discovery, whether the
event occurred as the result of a
licensee self-monitoring effort (i.c.,
whether the licensee was *looking for
the problem®), the degree of liceasee
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initiative in identifying the problem or
problems requiring corrective action,
and whether prior opportunities existed
to identify the problem.

Any of these considerations may be
overriding if particularly noteworthy or
particularly egregious. For example, if
the event occurred as the result of
conducting a surveillance or similar self-
monitoring effort (i.c., the licensec was
looking for the problem), the licensee
should normally be given credit for
identification. As a second instance,
even if the problem was easily
discovered (e.g., revealed by a large
spill of liquid), the NRC may choose to
give credit because noteworthy licensee
effort was exerted in ferreting out the

- root cause and associated violations, or

simply because no prior opportunities
(c.g., procedural cautions, post-
maintenance testing, quality control
failures, readily observable parameter
trends, or repeated or locked-in
annunciator warnings) existed to identify
the problem.

(iii) NRC-Identified. Whena
problem requiring corrective action is
NRC-ideatified, the decision on whether
to give the licensee credit for actions
related to Mentification should normally
be based on an additional question:
should the licensee have reasonably
identified the problem (and taken action)
carlier?

In most cases, this reasoning may, be
based simply on the ease of the NRC
inspector's discovery (¢.g., conducting a
walkdown, observing in the control
room, performing a confirmatory NRC
radiation survey, hearing a cavitating
pump, or finding a valve obviously out
of position). In some cases, the
licensee's missed opportunities to
identify the problem might include a

_similar previous violation, NRC or

industry notices, internal audits, or
readily observable trends.

If the NRC identifies the violation but
concludes that, under the circumstances,
the licensee's actions related to
Identification were not unreasonable, the

matter would be treated as licensee- :
ideatified for purposes of assessing the civil
penalty. In such cases, the question of
Identification credit shifts to whether the
licensee should be penalized for NRC's
identification of the problem.

@iv) Mixed Identification. For “"mixed”
identification situations (i.c., where
multiple violations exist, some NRC-
identified, some licensec-ideatified, or
where the NRC prompted the licensee to
take action that resulted in the identification
of the violation), the NRC's evaluation
should normally determine whether the
licensee could reasonably have been

~ expected to identify the violation in the

NRC's absence. This determination should
consider, among other things, the timing of
the NRC's discovery, the information
available to the licensee that caused the
NRC concern, the specificity of the NRC's
concern, the scope of the liceasee's efforts,
the level of licensee resources given to the
investigation, and whether the NRC's path
of analysis had beea dismissed or was being
pursued in parallel by the licensee.

In some cases, the licensee may have
addressed the isolated symptoms of each
violation (and may have identified the
violations), but failed to recognize the
common root cause and taken the necessary
comprehensive action. Where this is true,
the decision on whether to give licensee.
credit for actions related to Identification
should focus on identification of the
problem requiring corrective action (¢.g.,
the programmatic breakdown). As such,
depending on the chronology of the various
violations, the earliest of the individual
violations might be considered missed
opportunities for the licensee to have
identified the larger problem.

(v) Missed Opportunities to Identify.
Missed opportunities include prior
notifications or missed opportunities to
identify or prevent violations such as (1)
through normal surveillances, audits, or
quality assurance (QA) activities; (2)
through prior notice i.c., specific NRC or
industry notification; or (3) through other
reasonable indication of a potential problem
or violation, such as observations of
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employees and oontmctors and failur
to take effective corrective steps. It
maymcludcﬁndmgsoftheNRC the
licensee, or industry made at other
facilitics operated by the licensee
where it is reasonable to expect the
licensee to take action to ideatify or
prevent similar problems at the facilit
subject to the enforcement action at
issue. In assessing this factor,
consideration will be given to, among
other things, the opportunities availabl
to discover the violation, the case of
discovery, the similarity between the
violation and the notification, the
period of time between when the
violation occurred and when the
notification was issued, the action
taken (or planned) by the licensee in’
response to the notification, and the
level of management review that the
notification received (or should have
received).

The evaluation of missed
opportunities should normally depend
on whether the information available t
the licensee should reasonably have

" caused action that would have

preventéd the violation. - Missed
opportuaities is normally not applied
where the licensee appropriately
reviewed the opportunity for
application to its activities and .
reasonable action was either taken or
planned to be taken within a reasonabi

In some situations the missed
opportunity is a violation in itself. In
these cases, unless the missed
opportunity is a Severity Level I
violation in itself, the missed
opportunity violation may be groupec
with the other violations into a single
Sevérity Level TII “problem.”
However, if the missed opportunity is
the only violation, then it should not
normally be counted twice (i.¢., both
as the violation and as a missed
opportunity--"double counting”) unles
the number of opportunities missed w
particularly significant.

The timing of the missed opportunit:



“hould also be considered. While a rigid
ime-frame is unnecessary, a 2-year
petiod should generally be considered
for consistency in implementation, as
the period reflecting relatively current
performance.

(3) When the NRC determines that the
licensee should receive credit for actions
related to Identification, the civil penalty
assessment should normally result in
either no civil penalty or a base civil
penalty, based on whether Corrective
Action is judged to be reasonably
prompt and comprehensive. When the
liceasee is not given credit for actions
related (o Identification, the civil penalty
assessment should normally result in a
Notice of Violation with either a base
civil penalty or a base civil penalty
escalated by 100%, depending on the
quality of Corrective Action, because the
licensee's pcrformancc is clearly not

acceptable.

¢. Credit for Pranq}t and
“omprehensive Corrective Action.

The purpose of the Corrective Action
ﬁctonstoenoouragchceusmto(l)
take the immediate actions necessary
-upon discovery of a violation that will
restore safety and compliance with the
license, regulation(s), or other
requirement(s); and (2) develop and -
implement (in a timely manner) the
lasting actions that will not only prevent
recurreace of the violation at issue, but
will be appropriately compreheasive,
given the significance and complexity of
the violation, to prevent occurrence of
violations with similar root causes.

Regardless of other circumstances
(c.g.. past eaforcement history,

* identification), the licensee's corrective
actions should always be evaluated as
part of the civil penalty assessment
process. As a reflection of the
importance givea to this factor, an NRC
judgment that the licensee's corrective
action has not been prompt and
~omprehensive will always result in

uing at least a base civil penalty.
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In assessing this factor, consideration will
be given to the timeliness of the corrective
action (including the promptaess in
developing the schedule for long term
corrective action), the adequacy of the
licensee's root cause analysis for the
violation, and, givea the significance and
complexity of the issue, the _
comprehensiveness of the corrective action
(i.c., whether the action is focused
narrowly to the specific violation or broadly
to the general area of concern). Even in
cases when the NRC, at the time of the
enforcement conference, ideatifies
additional peripheral or minor corrective
action still to be taken, the licensee may be
given credit in this area, as long as the
licensee's actions addressed the underlying
root cause and are considered sufficient to
preveat recurrence of the violation and
similar violations. ‘

Normally, the judgment of the t.dequacy
of corrective actions will hinge on whether
the NRC had to take action to focus the
licensee's evaluative and corrective process
in order to obtain comprehensive corrective
action. This will normally be judged at the
time of the enforcement conference (c.g.,
by outlining substantive additional areas
where corrective action is needed). Earlier
informal discussions between the licensee
and NRC inspectors or management may
result in improved corrective action, but
shiould not normally be a basis to deny
credit for Corrective Action. For cases in
which the liceasee does not get credit for
actions related to Identification because the
NRC identified the problem, the assessment
of the licensee's corrective action should

begin from the time when the NRC put the *

liceasee on notice of the problem.
Notwithstanding eventual good
comprehensive corrective action, if
immediate corrective action was not taken
to restore safety and compliance once the
violation was identified, corrective action
would not be considered prompt and
comprehensive.

Corrective action for violations involving
discrimination should normally only be
considered comprehensive if the licensee
takes prompt, comprehensive corrective
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action that (l}addm Ihe broader
cavironment for raising safety concerns
in the workplace, and (2) provides
remedy for the particular
discrimination a at issue,

In response to violations of 10 CFR
50.59, corrective action should
normally be considered prompt and

_ comprehensive only if the ficensee -

(i) Makes a prompt decision on
opcrabxlny. and either

(ii) Makes a prompt evaluation under
10 CFR 50.59 if the licensee intends to
maintain the facility or procedure in the
as found condition; or

(iii) Promptly initiates corrective
action consisteat with Critetion XVI of
10 CFR 50, Appendix B, if it intends
to restore the facility or procedure to
the FSAR description.

d. Exercise of Discretion.

As provided in Section VII, *Exercise
of Discretion,” discretion may be
exercised by cither escalating or
mitigating the amount of the civil
peanalty determined after applying the
civil penalty adjustment factors to
casure that the proposed civil penalty
reflects the NRC's concern regarding
the violation at issue and that it
conveys the appropriate message to the
liceasee. However, in no instance will
a civil penalty for any one violation
exceed $110,000 per day.

TABLE 1A--BASE CIVIL PENALTIES

8. Power reactors and
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! This applies 16 nonprofet institztions not

; Mbcucgorizedindxisuble,mobﬂemdur

services, nuclear pharmacies, and physician
offices. -

TABLE 1B-BASE CIVIL PENALTIES
Severity Level Base Civil Penalty
Amount (Percent of amount
listed in Table 1A)
I 100%
o..... 80%
{1 S STSRRNUU 0%
C. Orders
An order is a written NRC directive to

modify, suspend, or revoke a license; to
ccase and desist from a given practice or
activity; or to take such other action as
may be proper (sec 10 CFR 2.202).
Orders may also be issued in lieu of, or
in addition to, civil penalties, as
appropriate-for Severity Leve! I, II, or
III violations. Orders may be issued as
follows:

1. License Modification orders are
issued when some change in licensee

- equipment, procedures, personnel, o

managemeat controls is necessary.

2. Suspeasion Orders may be used:
(2) To remove a threat to the public
health and safety, common defense and

security, or the eavironment;

() To stop facility construction when,
() Further work could preclude or .
significandy hinder the identification or
correction of an improperly constructed

safety-related system or componeat; or
(i) The licensee's quality assurance
program implementation is not adequate

wtivitimarebeingproperlyarﬁedout;

(c) When the licensee has not
responded adequately to other
eaforcement action; -

(d) Whea the licensee interferes with
the conduct of an inspection or
investigation; or

(¢) For any reason not mentioned
above for which license revocation is

legally authorized.

Suspensions may apply to all or part of

the licensed activity. Ordinarily, a licensed

activity is not suspended (nor is a

suspeasion prolonged) for failure to comply
with requirements where such failure is not

willful and adequate corrective action has
been taken.

3. Revocation Orders may be used:

(2) When a licensee is unable or
unwilling to comply with NRC
requirements;

(b) When a licensee refuses to correct a
violation; . oo

(¢) When licensee does not respond to a
Notice of Violation where a response was
required; . -

(d) When a licensee refuses to pay an
applicable fee under the Commission's
regulations; or .

(¢) For any other reason for which
revocation is authorized under section 186
of the Atomic Energy Act (c.g., any

eondiﬁonwhichwouldwammmﬁxsalofa

license on an original application).
4, CeascandDwistOrdcrsmaybc_used
to 5t0p an unauthorized activity that has

continued after notification by the NRC that

the activity is unauthorized.

S. Orders to unlicensed persons,
including veadors and contractors, and
cmployees of any of them, are used whea
the NRC has identified deliberate
misconduct that may cause a licensee to be
in violation of an NRC requirement or

where incomplete or inaccurate information
is deliberately submitted or where the NRC

loses its reasonable assurance that the
liceasee will meet NRC requirements with
that person involved in licensed activities.
Unless a separate response is warranted
pursuant to 10 CFR 2.201, a Notice of

Violationneednotbcismedwhcteanordcr

is based on violations described in the

- order. The violations described in an order

need not be categorized by severity level.
Orders are made effective immediately,
without prior opportunity for hearing,
wheaever it is determined that the public
health, interest, or safety so requires, or
when the order is responding to a violation
involving willfulness. Otherwise, a prior
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opportunity for a hearing o

is afforded. For cases jn wl;li‘:h? ::k
NRC believes a basis coylg reasonab.
exist for not taking the action s
proposed, the licensee wil] ordinarily
be afforded an opportunity to show
why the order should not be issued in
the proposed manner by way of a
Demand for Information, (See 10 CE
2.204)

D. Related Administrative Actions

In addition to the formal enforcemen
actions, Notices of Violation, civil '
penaltics, and orders, the NRC also
uses inistrative actions, such as
Notices of Deviation, Notices of
Nonconformance, Confirmatory Actio
Letters, Letters of Reprimand, and
Demands for Information to
supplement its enforcement program.
The NRC expects licensees and
vendors to adhere to any obligations
and commitments resulting from these
actions and will not hesitate to issue
appropriate orders to ensure that these
obligations and commitments are met.

1. Notices of Deviation are written
notices describing a licensee's failure
to satisfy 2 commitment where the
commitment involved has not been
made a legally binding requirement. A
Notice of Deviation requests a licensee
to provide a written explanation or
statement describing corrective steps
taken (or planned), the results
achieved, and the date whea corrective
action will be completed.

2. Notices of Nonconformance are
written notices describing vendor's
failures to meet commitments which
‘have not been made legally binding
requirements by NRC. An example is
a commitment made in 2 procurement
contract with a licensee as required by
10 CFR Part 50, Appendix B. Notices
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of Nonconformances request
non-licensees o provide written
explanations or statements describing
corrective steps (taken or planned), the
results achieved, the dates when
corrective actions will be completed,
and measures taken to preclude
recurrence.,

3. Confirmatory Action Letters are
letters confirming a licensee's or
veador's agreement to take certain
actions to remove significant concerns
about health and safety, safeguards, or
the environment,

4. Letters of Reprimand are letters
addressed to individuals subject to
Commission jurisdiction identifying a
significant deficiency in their
performance of licensed activities,

5. Demands for Information are
demands for information from licensees
or other persons for the purpose of
ctiabling the NRC to determine whether
an order or other enforcement action
should be issued.

VIL EXERCISE OF DISCRETION

lotwithstanding the normal guidance
-oonminedinthispolicy.-aspmvidedin
Section III, “Responsibilities,* the NRC
may choose to exercise discretion and
cither escalate or mitigate enforcement
sanctions within the Commission's
statutory authority to ensure that the
resulting enforcement action
appropriately reflects the level of NRC

concern regarding the violation at issue .

and conveys the appropriate message to
the licensee.

A. Escalation of E;fomemau Sanctions

The NRC considers violations
categorized at Severity Level I, II, or III
to be of significant regulatory concern.
If the application of the normal guidance
in this policy does not result in an
appropriate sanction, with the approval
of the Deputy Executive Director and
consultation with the EDO and
Commission, as warranted, the NRC

may apply its full enforcement authority
where the action is warranted. NRC action
may ificlude (1) escalating civil penalties,
(2) issuing appropriate orders, and

(3) assessing civil penalties for continuing .

violations on a per day basis, up to the
statutory limit of $110,000 per violation,
per day. .

L. Civil penalties. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in Section
VLB, the NRC may exercise discretion by
cither proposing a civil penalty where
application of the factors would otherwise
result inzcropenaltyorby%calatingthc
amount of the resulting civil penalty (i.e., .
base or twice the base civil penalty) to
casure that the proposed civil penalty
reflects the significance of the
circumstances and conveys the appropriate
regulatory message to the licensee. The
Commission will be notified if the deviation
inﬂlg:amomtoflhecivilpenaltyproposed
under this discretion from the amount of the
civil peaalty assessed under the normal
process is more than two times the base
civil penalty shown in Tables 1A and B,
Examples when this discretion should be
considered include, but are not limited to
the following:

(2) Problems categorized at Severity
Level I or IT;

(b) Overexposures, or releases of
radiological material in excess of NRC
requirements; ’

(c) Situations involving particularly poor

-licensee performance, or involving

willfulness; .

(d) Situations when the licensee's
previous enforcement history has been
particularly poor, or when the current
violation is directly repetitive of an earlier

(¢) Situations when the violation results
in a substantial increase in risk, including
cases in which the duration of the violation
has contributed to the substanial increase;

(i) Simaﬁonswhenﬂlclioenseemadea
conscious decision (o be in noncompliance
in order to obtain an economic benefit;

(&) Cases involving the loss of a source.
In addition, unless the licensee self-
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authorized disposal of the material or
of the transfer of the material (o ap
authorized recipieat; or

() Severity Level It or III violation:
associated with from the

Such a violation or problem would
consider the number and nature of the
violations, the severity of the
violations, whether the violations were
continuing, and who identified the
violations (and if the [ 1see identified
the violation, whether exercise of
Section VII.B.3 eaforcement discretion
1s warranted),

2. Orders. The NRC may, where
necessary or desirable, issues orders in
conjunction with or in lieu of civil
penalties to achieve or formalize
corrective actions and to deter further
recurrence of segious violations.

3. Daily civil penalties. In order to
recognize the added technical safety
significance or regulatory significance
for those cases where a very strong
message is warranted for a significant
violation that continues for more than
one day, the NRC may exercise
discretion and assess a separate
violation and attendant civil penalty up
to the statutory limit of $110,000 for
cach day the violation confinues. The
NRC may exercise this discretion if a
liceasee was aware or clearly should
have been aware of a violation, or if
the liceasee had an opportunity to
ideatify and correct the violation but
failed to do so.

B. Mitigation of Enforcement Sanctions

The NRC may exercise discretion and
refrain from issuing a civil penalty
and/or a Notice of Violation, if the
outcome of the normal process
described in Section VI.B does not
result in a sanction consistent with an
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appropriate regulatory message.

" However, even if the NRC exercises
this discretion, when the licensee failed
to make a required report to the NRC, a
separate enforcement action will
normally be issued for the licensee's
failure to make a required report. The
approval of the Director, Office of

Enforcemeat, with consultation with the )

Deputy Executive Director as
warranted, is required for exercising
discretion of the type described in
Section VILB.1.b where a willful
violation is involved, and of the types
described in Sections VILB.2 through
VILB.6. Commission notification is
required for exercising discretion of the
type described in: (1) Section VIL.B.2
the first time discretion is exercised
during that plant shutdown, and (2)
Section VII.B.6 where appropriate
based on the uniqueness or significance
of the issue. Examples when discretion
should be considered for departing from
the normal approach in Section VI.B
include but are not limited to the
following: ,

1. Licensee-Identified Severity Level
IV Violations. The NRC, with the
approval of the Regional Administrator
or his or her designee, may refrain from
issuing a Notice of Violation for a
Severity Level IV violation that is
documented in an inspection report (or
official ficld notes for some material
cases) and described therein as a Non-
Ciited Violation (NCV) provided that the
inspection report includes a brief
description of the corrective action and
that the violation meets all of the
following criteria:

(2) It was ideatified by the licensee;

(b) It was not a violation that could
reasonably be expected to have been
prevented by the licensee's corrective
action for a previous violation or a
previous licensee finding that occurred
within the past 2 years of the inspection
at issue, or the period within the Last *°
two inspections, whichever is longer;

(c) Tt'was or will be corrected within
a reasonable time, by specific corrective

action committed to by the licensee by the
cad of the inspection, including immediate
corrective action and comprehensive
corrective action to prevent recurrence;

(d) It was not a willful violation or if it
was a willful violation;

(i) The information concerning the
violation, if not required to be reported,
was promptly provided to appropriate NRC
personnel, such as a resideat inspector or
regional section or branch chief:

(ii) The violation involved the acts of a
low-level individual (and not a licensee

" official as defined in Section IV.C);

(iii) The violation appears to be the
isolated action of the employee without
management involvement and the violation
was not caused by lack of management
oversight as evidenced by either a history
of isolated willful violations or a lack of
adequate audits or supervision of
employees; and

(iv) Significant remedial action
commensurate with the circumstances was
taken by the licensee such that it
demonstrated the seriousness.of the
violation to other-employees and
contractors, thereby creating a deterrent
effect within the licensee's organization.
Although removal of the employee from
licensed activities is not necessarily
required, substantial disciplinary action is
expected.

2. Violations Identified During Extended
Shutdowns or Work Stoppages. The NRC
may refrain from issuing a Notice of
Violation or a proposed civil penalty for a
violation that is ideatified after (i) the NRC
has takea significant enforcement action
based upon a major safety event
contributing to an extended shutdown of an
operating reactor or a material licensee (or
a work stoppage at a construction site),.or
(ii) the licensee enters an extended
shutdown or work stoppage related to
generally poor performance over a long
period of time, provided that the violation
is documented in an inspection report (or
official field notes for some material cases)
and that it meets all of the following
criteria:

(2) It was cither licensee-identified as a
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result of a comprehensive rogram f
problem ideatification andl::orrectio:
that was developed in response to the
shutdown or identified as aresult of a
employee allegation (o the licensee; (1
the NRC identifies the violation and a
of the other criteria are met, the NRC
should determine whether eaforcemen
action is necessary to achieve remedia
action, or if discretion may still be
appropriate.)
1 (b) It is based upon activities of the
icensee prior to the events lead; to
the shutdown; i

(c) It would not be categorized at a
severity level higher than Severity
Level IT;

(d) It was not willful; and

(¢) The licensee's decision to restart
the plant requires NRC concurrence.

3. Violations Invélving Old Design
Issues. The NRC may refrain from
proposing a civil penalty for a Severity
Level II or I violation involving a
past problem, such as in engineering,
design, or installation, provided that
the violation is documented in an
inspection report (or official ficld notes
for some material cases) that includes s
description of the corrective action and
that it meets all of the following
criteria: '

(a) It was a licensec-identified as a
result of its voluntary initiative; .

(b) It was or will be corrected,
including immediate corrective action
and long term comprehensive
corrective action to prevent recurrence,
within a reasonable time following
ideatification (this action should
involve expanding the initiative, as
necessary, to identify other failures
caused by similar root causes); and

(c) It was not likely to be identified
(after the violation occurred) by routine
licensee efforts such as normal
surveillance or quality assurance (QA)
activities.

In addition, the NRC may refrain
from issuing a Notice of Violation for
cases that meet the above criteria
provided the violation was caused by
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coaduct that is not reasonably linked to

"eseqat perforniance (normally,

slations that are at least 3 years old or
violations occurring during plant
construction) and there had not been
prior notice so that the licensee should
have reasonably identified the violation
carlier. This exercise of discretion is to
place a premium on licensees initiating
cfforts to identify and correct subtle
violations that are not likely to be
identified by routine efforts before
degraded safety systems are called upon
to work. .

Section VII.B.3 discretion would not
normally be applied to departures from
the FSAR if:

(2) The NRC identifies the violation
unless it was likely in the staff's view
that the licensee would have ideatified
the violation in light of the defined
scope, thoroughness, and schedule of
the licensee's initiative (provided the
schedule provides for completion of the
liceasee's initiative within two years
after October.18, 1996;

‘b) The licensee identifies the
ation as a result of an event or

. wrveillance or other required testing
where required corréctive action
identifics the FSAR issuc;

" (¢) The licensee identifies the _
violation but had prior opportunities to
do so (was aware of the departure from
the FSAR) and failed to correct it
carlier;

(d) There is willfulness associated

(¢) The licensee fails to make a report
required by the identification of the
departure from the FSAR: or

(f) The licensee either fails to take
comprehensive corrective action or fails
to appropriately expand the corrective
action program. The corrective action
should be broad with a defined scope
and schedule.

4. Violations Ideatified Due to
Previous Escalated Enforcement Action.
The NRC may refrain from issuing a
Notice of Violation or a proposed civil
penalty for a violation that is identified

after the NRC has taken escalated
eaforcement action for a Severity Level I
or III violation, provided that the violation
is documented in an inspection report (or-
official field notes for some material cases)
that includes a description of the corrective
action and that it meets all of the following
criteria: _

(2) It was licensee-identified as part of
the corrective action for the previous
escalated enforcement action;

(b) It has the same or similar root cause
as the violation for which escalated
caoforcement action was issued;

(c) It does not substantially change the
safety significance or the character of the
regulatory concern arising out of the initial
violation; and .

(d) It was or will be corrected, including
immediate corrective action and long term
comprehensive corrective action to prevent
recurrence, within a reasonable time
following identification. .

S. Violations Involving Certain
Discrimination Issues. Enforcement
discretion may be exercised for
discrimination cases when a licensee who,
without the need for government
intervention, ideatifies an issue of
discrimination and takes prompt,
comprehensive, and effective corrective
action to address both the particular
situation and the overall work environment
for raising safety concerns. Similarly,
eaforcement may not be warranted where a
complaint is filed with the Departmeat of
Labor (DOL) under Section 211 of the
Energy Reorganization Act of 1974, as
amended, but the licensee settles the matter
before the DOL makes an initial finding of
discrimination and addresses the overall
work eavironment. Alternatively, if a
finding of discrimination is made, the
licensee may choose to settle the case
before the evidentiary hearing begins. In
such cases, the NRC may exercise its
discretion not to take enforcement action
whea the licensee has addressed the overall
work eavironment for raising safety
concerns and has publicized that a
complaint of discrimination for engaging in
protected activity was made to the DOL,
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that the matter was settled to the
satisfaction of the employee (the terms
of the specific settlement agreement’
need not be posted), and that, if the
DOL Area Office found
discrimination, the licensee has taken
action to positively reemphasize that
discrimination will not be tolerated.
Similarly, the NRC may refrain from
taking enforcement action if a licensee
settles a matter promptly after a person
comes to the NRC without going to the
DOL. Such discretion would normally
not be exercised in cases in which the
licensee does not appropriately address
the overall work environment (e.g.. by -
usilng training, postings, revised
policies or procedures, any necessary
disciplinary action, etc., to
communicate its policy against

-discrimination) or in cases that involve:

allegations of discrimination as a result
of providing information directly to the
NRC, allegations of discrimination
caused by a manager above first-line
supervisor (consistent with curreat
Enforcement Policy classification of
Severity Level I or II violations),
allegations of discrimination where a

'historyofﬁndmgs’ of discrimination

(by the DOL or the NRC) or
settiements suggests a programmatic
rather than an isolated discrimination
problem, or allegations of '
discrimination which appear
particularly blatant or egregious.

~ 6. Violations Involving Special
Circumstances. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in
Section VLB, as provided in Section
IIl, *Responsibilities,* the NRC may
reduce or refrain from issuing a civil
penalty or a Notice of Violation for 2
Severity Level 1 or III violation based
on the merits of the case after
considering the guidance in this
statement of policy and such factors as
the age of the violation, the safety
significance of the violation, the overall
sustained performance of the licensee
has been particularly good, and other
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relevant circumstances, including any
that may have changed since the

- violation. This discretion is expected to

be exercised only. where application of
the normal guidance in the policy is
unwarranted.

C. Exercise of Discretion for an
Operating Facili o

On occasion, circumstances may arise
where a licensee's compliance with 2
Technical Specification (TS) Limiting
Condition for Operation or with other
license conditions would involve an
unnecessary plant transient or
performance of testing, inspection, or
system realignment that is inappropriate
with the specific plant conditions, or

" unnecessary delays in plant startup

without a corresponding health and
safety benefit. In these circumstances,
the NRC staff may choose not to
enforce the-applicable TS or other
license condition. This enforcement
discretion, designated as a Notice of
Enforcement Discretion (NOED), will
only be exercised if the NRC staff is
clearly satisfied that the action is
health and safety. A licensee seeking

* the issuance of a NOED must provide a

written justification, or in circumstances
where good cause is shown, oral
justification followed as soon as possible
documeats the safety basis for the
request and provides whatever other
information the NRC staff deems
necessary in making a decision on
whether or not to issue a NOED.

‘The appropriate Regional
Administrator, or his or her designee,
may issuc a NOED where the
noncompliance is temporary and
nonrecurring when an amendmeant is not
practical. The Director, Office of
Nuclear Reactor Regulation, or his or
her designee, may issue a NOED if the
expected noncompliance will occur
during the brief period of time it
requires the NRC staff to process an

emergency or exigent license amendment
under the provisions of 10 CFR 50.91(a)X(5)
or (6). The person exercising enforcement
For an operating plant, this exercise of
enforcement discretion is intended to
minimize the potential safety consequences
of unnecessary plant transients with the
accompanying operational risks and impacts

" or to eliminate testing, inspection, or

system realignment which is inappropriate
for the particular plant conditions. For
plants in a shutdown condition, exercising
enforcement discretion is intended to reduce
shutdown risk by, again, avoiding testing,
inspection or system realignment which is
inappropriate for the particular plant
conditions, in that, it does not provide a
safety benefit or may, in fact, be
detrimental to safety in the particular plant
condition. Exercising enforcement
discretion for plants attempting to startup is
less likely than exercising it for an
operating plant, as simply delaying startup
does not usually leave the plant in a
condition in which it could experience
undesirable transieats. In such cases, the
Commission would expect that discretion
would be exercised with respect to
equipment or systems only whea it has at
least concluded that, notwithstanding the
conditions of the license: (1) The equipment
or system does not perform a safety
function in the mode in which operation is
to occur; (2) the safety function performed
by the equipment or system is of only -
marginal safety benefit, provided remaining
in the current mode increases the likelihood
of an unnecessary plant transient; or (3) the
TS or other license condition requires a
test, inspection or system realignment that
is inappropriate for the particular plant
conditions, in that it does not provide a
safety benefit, or may, in fact, be
detrimental o safety in the particular plant
condition.

The decision to exercise enforcement
discretion does not change the fact that a
violation will occur nor does it imply that
enforcement discretion is being exercised
for any violation that may have led to the
violation at issue. In cach case where the
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NRC staff has chosen 0 issue a
NOED, enforcement action will
normally be taken for the root caus
to the extent violations were involv
that led to the noncompliance for w
enforcement discretion was used. °
enforcement action is intended to
emphasize that licensees should not
rely on the NRC's authority to exe;
enforcement discretion as a routine
substitute for compliance or for
requesting a license amendment.

Finally, it is expected that the NR
staff will exercise enforcement
discretion in this area infrequently.
Although a plant must shut down,
refucling activities may be suspend
or plant startup may be delayed, at
the exercise of enforcement discret
the NRC staff is under no obligatio
take such a step merely because it )
been requested. The decision to fo
enforcement is discretionary. Whe
caforcement discretion is to be
exercised, it is to be exercised only
the NRC staff is clearly satisfied th
such action is warranted from a he:
and safety perspective.

VIIL ENFORCEMENT ACTIONS
INVOLVING INDIVIDUALS

Enforcement actions involving
individuals, including licensed
operators, are significant personnel
actions, which will be closely
controlled and judiciously applied.
caforcement action involving an
individual will normally be taken o
when the NRC is satisfied that the
individual fully understood, or shot

"-have understood, his or her

responsibility; knew, or should hat
known, the required actions; and
knowingly, or with careless disreg:
(i.c., with more than mere neglige.
failed to take required actions whic
have actual or potential safety
significance. Most transgressions «
individuals at the level of Severity
Level III or IV violations will be
handled by citing only the facility
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Yicensee.

fore serious violations, including
0se involving the integrity of an
individual (e.g., lying to the NRC)
concerning matters within the scope of

_ the individual's responsibilities, will be
considered for enforcement action
against the individual as well as against
the facility licensee. Action against the
individual, however, will not be taken if

the improper action by the individual
was caused by management failures.

The following examples of situations
illustrate this concept:

o [Inadvertent individual mistakes
resulting from inadequate training or
guidance provided by the facility
licensee.

e [Inadvertently missing an
insignificant procedural requirement
when the action is routine, fairly
uncomplicated, and there is no unusual
circumstance indicating that the
procedures should be referred to and
followed step-by-step.

® Compliance with an express

‘ection of management, such as the
aift Supervisor or Plant Manager,

" resulted in a violation unless the
individual did not express his or her
concern or objection to the direction.

o Individual error directly resulting
from following the technical advice of
an expert ualess the advise was clearly
-unreasonable and the licensed individual
should have recognized it as such. )

o Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had not
attempted to get the procedure
corrected. )

Listed below are examples of
situations which could result in
enforcement actions involving
individuals, licensed or unlicensed. If
the actions described in these examples
are taken by a licensed operator or taken
deliberately by an unlicensed individual,
enforcement action may be taken
directly against the individual.

“owever, violations involving willful

conduct not amounting to deliberate action
by an unlicensed individual in these
situations may result in enforcement action
against a licensee that may impactan -
individual. The situations include, but are
not limited to, violations that involve:

e Willfully causing a licensee to be in
violation of NRC requiremeats.

e Willfully taking action that would have
caused a licensee to be in violation of NRC
requirements but the action did not do so
because it was detected and corrective
action was taken.

‘® Recognizing a violation of procedural
requirements and willfully not taking
corrective action.

o Willfully defeating alarms which have
safety significance.

e Unauthorized abandoning of reactor
controls.

o Dereliction of duty.

e Falsifying records required by NRC
regulations or by the facility license.

¢ Willfully providing, or causing a
licensee to provide, an NRC inspector or
investigator with inaccurate or incomplete
information on a matter material to the
NRC.

e Willfully withholding safety significant
information rather than making such
information known to appropriate
supervisory or technical personnel in the
licensee's organization.

® Submitting false information and as a
result gaining unescorted access to a
nuclear power plant.

e Willfully providing false data to a
licensee by a contractor or other person
who provides test or other services, when
the data affects the licensee's compliance
with 10 CFR part 50, appendix B, or other
regulatory requirement.

e Willfully providing false certification
that componeats meet the requirements of
their intended use, such as ASME Code.

e Willfully supplying, by veadors of
equipment for transportation of radioactive
material, casks that do not comply with
their certificates of compliance.

o Willfully performing unauthorized
bypassing of required reactor or other
facility safety systems.
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o Willfully taking actions that violate
Technical Specification Limiting
Conditions for Operation or other
license conditions (enforcement action
for a willful violation will not be taken
if that violation is the result of action
taken following the NRC's decision to
forego enforcement of the Technical
Specification or other license condition
or if the operator meets the
requirements of 10 CFR 50.54 (x),
(i.c., unless the operator acted
unreasonably considering all the
relevant circumstances surroundmg the
emergency.)

Normally, some enforcement action is
taken against a licensee for violations

caused by significant acts of

wrongdoing by its employees,
contractors, or contractors' employees.
In deciding whether to issue an
enforcement action to an unlicensed
person as well as to the licensee, the
NRC recognizes that judgments will
have to be made on a case by case
basis. In making these decisions, the
NRC will consider factors such as the
following:

1. The level of (hc individual within
the organization.

2. The individual's tmnmg and
experience as well as knowledge of the
potential consequences of the
wrongdoing.

3. The safety consequences of the
misconduct.

4. The benefit to the wron.gdoer
¢.g., personal or corporate gain.

S. - The degree of supervision of the
individual, i.c., how closely is the
individual monitored or audited, and
the likelihood of detection (such as a
radiographer working independently in
the field as contrasted with a team
activity at a power planf). '

6. The employer's response, €.g.,

7. The attitude of the wrongdoer,
¢.g., admission of wrongdoing,
acceptance of responsibility.

8. The degree of management
responsibility or culpability.
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9. Who ideatified the misconduct.
Any proposed enforcement action
involving individuals must be issued

with the concurrence of the Deputy
Executive Director. The particular
sanction to be used should be
determined on a case-by-case basis. ¥
Notices of Violation and Orders are
examples of enforcement actions that

‘may be appropriate against individuals.

The administrative action of a Letter of
Reprimand may also be considered. In
addition, the NRC may issu¢ Demands
for Information (o gather information to
enable it to determine whether an order
or other eaforcement action should be

Orders to NRC-licensed reactor
operators may ifvolve suspension for a
specified period, modification, or
revocation of their individual licenses.
Orders to unlicensed individuals might
include provisions that would:

® Prohibit involvement in NRC
licensed activities for a specified period
of time (normally the period of
suspeasion would not exceed 5 years) or
until certain conditions are satisfied,
¢.g., completing specified training or

@ Require notification to the NRC
before resuming work in licensed

¥ Except for individuals subject to
civil penalties under section 206 of the
Energy Reorganization Act of 1974, as
amended, NRC will not normally
impose a civil penalty against an
individual. However, section 234 of the
Atomic Energy Act (AEA) gives the
Commission authority to impose civil
peaalties on “any person.” *Person” is-
broadly defined in Section 11s of the
AEA to include individuals, a variety of
organizations, and any representatives
or agents. This gives the Commission
authority to impose civil penalties on

-employees of licensees or on separate

catities when a violation of a
requirement directly imposed on them is
committed.
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activities.

¢ Require the person to tell a prospective
cmployer or customer cagaged in licensed
activities that the person has been subject to
an NRC order.

In the case of a licensed operator's failure
to meet applicable fitness-for-duty
requirements (10 CFR 55.53(j)), the NRC
may issue a Notice of Violation or a civil
penalty to the Part 55 licensee, or an order
to suspend, modify, or revoke the Part 55
license. These actions may be taken the

first time a licensed operator fails a drug or -

alcohol test, that is, receives a confirmed
positive test that exceeds the cutoff levels of
10 CFR Part 26 or the facility licensee's
cutoff levels, if lower. However, normally
only a Notice of Violation will be issued for
the first confirmed positive test in the
absence of aggravating circumstances such
as errors in the performance of licensed
duties or evidence of prolonged use. In
addition, the NRC intends to issue an order
to suspend the Part 55 license for up to 3
years the second time a licensed operator
exceeds those cutoff levels. In the event
there are less than 3 years remaining in the
term of the individual's license, the NRC
may consider not renewing the individual's
license or not issuing a new license after
the three year period is completed. The
NRC intends to issue an order to revoke the
Part 55 license the third time a licensed
operator exceeds those cutoff levels. A
licensed operator or applicant who refuses
to participate in the drug and alcohol testing
programs established by the facility licensee
or who is involved in the sale, use, or
possession of an illegal drug is also subject
to license suspension, revocation, or denial.

In addition, the NRC may take
enforcement action against a liceasee that
may impact an individual, where the

‘conduct of the individual places in question

the NRC's reasonable assurance that
licensed activities will be properly
conducted. The NRC may take
enforcement action for reasons that would
warrant refusal to issue a license on an
original application. Accordingly,
appropriate enforcement actions may be
taken regarding matters that raise issues of
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integrity, competence, fitness-for
or other matters that may not
necessarily be a violation of spec
In the case of an unlicensed per
whether 2 firm or an individual, :
order modifying the facility licen
may be issued to require (1) the
removal of the person from all Iic
activities for a specified period o)
or indefinitely, (2) prior notice tc
NRC before utilizing the person i
Licensed activities, or (3) the lice:
provide notice of the issuance of
an order to other persons involve:
licensed activities making referen
inquiries. In addition, orders to
employers might require retrainir
additional oversight, or independ:
verification of activities performe
the person, if the person is to be
involved in licensed activities.

IX. INACCURATE AND
INCOMPLETE INFORMATION

A violation of the regulations
involving submittal of incomplete
and/or inaccurate information, wi
or not considered a material false
statement, can result in the full rz
of enforcement sanctions. The la
of a communication failure as a
material false statement will be ir
on a case-by-case basis and will t
reserved for egregious violations.
Violations involving inaccurate o1
incomplete information or the fail
provide significant information
identified by 2 licensce normally
be categorized based on the guida
herein, in Section IV, *Severity o
Violations,* and in Supplement V

" The Commission recognizes tha'

information may in some situatior
inherently less reliable than writte
submittals because of the absence
opportunity for reflection and
management review. However, t
Commission must be able to rely
oral communications from license
officials concerning significant
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information. Therefore, in determining
vhether to take enforcement action for
an oral statement, consideration may be
given to factors such as (1) the degree of
knowledge that the communicator
should have had, regarding the matter,
in view of his or her position, training,
and experience; (2) the opportunity and
time available prior to the
communication to assure the accuracy or
completeness of the information; (3) the
degree of intent or negligence, if any,
involved; (4) the formality of the
communication; (5) the reasonableness
of NRC reliance on the information;
(6) the importance of the information
which was wrong or not provided; and
(7) the reasonableness of the explanation
for not providing complete and accurate
information.

Absent at least careless disregard, an
incomplete or inaccurate unsworn oral
statement normally will not be subject to
enforcement action uanless it involves
significant information provided by a
licensee official. However,

nforcement action may be taken for an
unintentionally incomplete or inaccurate
oral statement provided to the NRC by a

". Tcensee official or others on behalf of a

liceasee, if a record was made of the
oral information and provided to the
licensee thereby permitting an
opportunity to correct the oral
information, such as if a transcript of
the communication or meeting summary
containing the error was made available
to the licensee and was not subsequently
corrected in a timely manner.

‘When a licensee has corrected
inaccurate or incomplete information,
the decision to issue a Notice of
Violation for the initial inaccurate or
incomplete information normally will be
depeadent on the circumstances,
including the ease of detection of the
error, the timeliness of the correction,
whether the NRC or the liceasee
identified the problem with the
communication, and whether the NRC
telied on the information prior to the
correction. Generally, if the matter was

promptly identified and corrected by the
liceasee prior to reliance by the NRC, or
before the NRC raised a question about the
information, no eaforcement action will be
taken for the initial inaccurate or
incomplete information. On the other
hand, if the misinformation is identified
after the NRC relies on it, or after some
question is raised regarding the accuracy of

‘the information, then some enforcement

action normally will be taken even if it is in
fact corrected. However, if the initial
submittal was accurate when made but later
turns out to be erroneous because of newly
discovered information or advance in
technology, a citation normally would not
be appropriate if, when the new
information became available or the
advancement in technology was made, the
initial submittal was corrected.

The failure fo correct inaccurate or
incomplete information which the licensee
does not identify as significant normally
will not constitute a separate violation.
However, the circumstances surrounding
the failure to correct may be considered
relevant to the determination of

_enforcement action for the initial inaccurate

or incomplete statémeat. For example, an
unintentionally- inaccurate or incomplete
submission may be treated as a more severe
matter if the licensee later determines that
the initial submittal was in error and does
not correct it or if there were clear
opportunities to identify the error. If
information not corrected was recognized
by a licensee as significant, a-separate
citation may be made for the failure to
provide significant information. In any
eveat, in serious cases where the licensee's
actions in not correcting or providing
information raise questions about its
commitment to safety or its fundamental
trustworthiness, the Commission may
exercise its authority to issue orders
modifying, suspeading, or revoking the
license. The Commission recognizes that
enforcement determinations must be made
on a case-by-case basis, taking into
consideration the issues desceibed in this
section.
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X. ENFORCEMENT ACTION
AGAINST NON-LICENSEES

The Commission's enforcement
policy is also applicable to
non-licensees, including employees of
licensees, to contractors and
subcontractors, and to employees of
contractors and subcontractors, who
knowingly provide components,
equipment, or other goods or services
that relate to a licensee's activities
subject to NRC regulation. The
prohibitions and sanctions for any of
these persons who engage in deliberate
misconduct or submission of
incomplete or inaccurate information
are provided in the rule on deliberate
misconduct, ¢.g., 10 CFR 30.10 and
50.5.

Vendors of products or services
provided for use in nuclear activities
are subject to certain requirements
designed to ensure that the products or
services supplied that could affect
safety are of high quality. Through
procurement contracts with reactor
licensees, vendors may be required to
have quality assurance programs that
meet applicable requirements including
10 CFR Part 50, Appendix B, and 10
CFR Part 71, Subpart H. Vendors
supplying products or services to
reactor, materials, and 10 CFR Part 7!
licensees are subject to the .
requirements of 10 CFR Part 21
regarding reporting of defects in basic
components.

When inspections determine that
violations of NRC requiremeats have
oomrred,orthatvendomhavefailedt
fulfill contractual commitments (¢.g..
10 CFR Part 50, Appendix B) that
could adversely affect the quality of 2
safety significant product or service,
enfarcement action will be taken.
Notices of Violation and civil penaltie:
will be used, as appropriate, for
licensee failures to ensure that their
vendors have programs that meet
applicable requiremeants. Notices of
Violation will be issued for vendors
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that violate 10 CFR Part 21. Civil
penalties will be imposed against
individual directors or responsible
officers of a vendor organization who
knowingly and consciously fail to
provide the notice required by 10 CFR
21.21(bX1). Notices of
Nonconformance will be used for
vendors which fail to meet commitments
related to NRC activities.

XI. REFERRALS TO THE
DEPARTMENT OF JUSTICE

Alleged or suspected criminal
violations of the Atomic Energy Act
(and of other relevant Federal laws) are
referred to the Department of Justice
(DOJ) for investigation. Referral to the
DOJ does not preclude the NRC from
taking other enforcement action under
this policy. However, enforcement
actions will be coordinated with the DOJ
in accordance with the Memorandum of
Understanding between the NRC and the
DOJ, 53 FR 50317 (December 14,
1988).

XilL. PUBLIC DISCLOSURE OF
ENFORCEMENT ACTIONS

Enforcement actions and licensees'
responses, in accordance with
10 CFR 2.790, are publicly available for
inspection. In addition, press releases
are generally issued for orders and civil
penalties and are issued at the same time
the order or proposed imposition of the
civil penalty is issued. In addifion,
press releases are usually issued when a
proposed civil penalty is withdrawn or
substantially mitigated by some amount.
Press releases are not normally issued
for Notices of Violation that are not
accompanied by orders or proposed civil
penalties.
XIII. REOPENING CLOSED
ENFORCEMENT ACTIONS

If significant new information is
received or obtained by NRC which
indicates that an enforcement sanction

was incorrectly applied, consideration may
be given, dependent on the circumstances,
to reopening a closed eanforcement action to
increase or decrease the severity of a
sanction or to correct the record.
Reopening decisions will be made on a
case-by-case basis, are expected to occur
rarely, and require the specific approval of
the Deputy Executive Director.

SUPPLEMENT I— REACTOR
OPERATIONS

This supplement provides examples of
violations in each of the four severity levels

as guidance in determining the appropriate

severity level for violations in the area of
reactor operations.

A. Severity Level I - Violations involving
for example: :

1. A Safety Limit, as defined in 10 CFR
50.36 and the Technical Specifications
being exceeded;

2. A system" designed to prevent or
mitigate a serious safety.eveat not being
able to perform its intended safety
function? when actually called upon to
work;

3. An accidental criticality; or

4. A licensed operator at the controls of a

* nuclear reactor, or a seaior operator

directing licensed activities, involved in
procedural errors which result in, or
exacerbate the consequences of, an alert or
higher level emergency and who, as a result
of subsequent testing, receives a confirmed
positive test result for drugs or alcohol.

B. Severity Level II - Violations

involving for example:

! The term “system” as used in these
supplements, includes administrative and
managerial control systems, as well as
physical systems.

2 *Intended safety function” means the
total safety function, and is not directed
toward a loss of redundancy. A loss of one
subsystem does not defeat the intended
safety function as long as the other
subsystem is operable.
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:;ilm“ﬁm“fﬂyevemsmtb
e to perform its intended saf;
function; . y

© 2. Alicensed operator involved j

the use, sale, or possession of illeg:
drugs or the consumption of alcoho
beverages, within the protected are.

3. Alicensed operator at the con:
of a nuclear reactor, or a senior
operator directing licensed activitie:
involved in procedural errors and w
as a result of subsequent testing,
receives a confirmed positive test 1«
for drugs or alcohol; or

4. Failures to meet 10 CFR 50.5¢
including several unreviewed safety
questions, or conflicts with technic:
specifications, involving a broad
spectrum of problems affecting
multiple areas, some of which imps
the operability of required equipme;

C. Severity Level HI - Violatiops

involving for example:

1. A significant failure to comply
with the Action Statement for a
Technical Specification Limiting
Condition for Operation where the
appropriate action was not takea wi:
the required time, such as:

(2) In a pressurized water reactor
the applicable modes, having one
high-pressure safety injection pump
inoperable for a period in excess of
that allowed by the action statement

(b) In a boiling water reactor, onc
primary containment isolation valve
inoperable for a period in excess of
that allowed by the action statement

2. A system designed to prevent ¢
‘mitigate a serious safety event:

(2) Not being able to perform its
intended function under certain
conditions (c.g., safety system not
operable unless offsite power is
available; materials or componeats 1
eavironmentally qualified); or
- (b) Being degraded to the extent d
a detailed evaluation would be requi
to determine its operability (e.g.,
component parameters outside
approved fimits such as pump flow
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rates, heat exchanger transfer
racteristics, safety valve lift
Joints, or valve stroke times);
_ 3. Inattentiveness to duty on the part
of licensed personnel; -

4. Changes in reactor parameters that
cause unanticipated reductions in
margins of safety;

5. [Reserved]

6. A licensee failure to conduct

. adequate oversight of vendors resulting
in the use of products or services that
are of defective or indeterminate quality
and that have safety significance;

7. A breakdown in the control of
licensed activities involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;

8. A licensed operator's confirmed
positive test for drugs or alcohol that
does not result in a Severity Level L or
H violation;

Equipment failures caused by
Jequate or improper maintenance that
substantially complicates recovery from
4 plant transient;

10. The failure to meet 10 CFR 50.59
where an unreviewed safety question is
involved, or a conflict with a technical

. specification, such that a licease

amendment is required;

11. The failure to perform the
required evaluation under 10 CER 50.59
prior to implemeatation of the change in
those situations in which no unreviewed
safety question existed, but an exteasive
evaluation would be needed before a
licensee would have had a reasonable
expectation that an unreviewed safety
question did not exist;

12. Programmatic failures (i.c.,
multiple or recurring failures) to meet
the requirements of 10 CFR 50.59
and/or 50.71(c) that show a significant
Tack of attention to detail, whether or
not such failures involve an unreviewed
safety question, resulting in a curreat

‘ety or regulatory concern about the

accuracy of the FSAR or a concern that 10
CFR 50.59 requiremeats arc not being met.
Application of this example requires
weighing factors such as: a) the time period
over which the violations occurred and
existed, b) the number of failures, c)
whether one or more systems, functions, or
pieces of equipment were involved and the
importance of such equipment, functions,
or systems, and d) the potential significance
of the failures;

13. The failure to update the FSAR as
required by 10 CFR 50.71(¢) where the
unupdated FSAR was used in performing a
10 CFR 50.59 evaluation and as a result, an
inadequate decision was made
demonstrating a significant tcgulatory
concern; or

14. The failure to make a report required
by 10 CFR 50.72 or 50.73 associated with
(2) an unreviewed safety question, (b) a
conflict with a technical specification, or
(c) any other Severity Level HI violation.

D. Severity Level IV - Violations
involving for example:

1. A less significant failure to comply
with the Action Statement for a Technical
Specification Limiting Condition for
Operation where the appropriate action was
not taken within the required time, such as:

(2) In a pressurized water reactor, 2 5%

-deficiency in the required volume of the

condensate storage tank; or A

(b) In a boiling water reactor, one
subsystem of the two independent MSIV
leakage control subsystems inoperable;

2. [Reserved]

3. A failure to meet regulatory
requirements that have more than minor
safety or environmental significance;

4. A failure to make a required Licensee
Eveat Report;

5. Relatively isolated violations of 10
CFR 50.59 not involving severity level II
or III violations that do not suggest a

ic failure to meet 10 CFR
50.59. Relatively isolated violations or
failures would include a number of receatly
discovered violations that occurred over a
period of years and are not indicative of a
programmatic safety concern with mecting
10 CFR 50.59 or 50.71(¢);
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6. A relatively isolated failure to
documeat an evaluation where there is
evidence that an adequate evaluation
was performed prior to the change in
the facility or procedures, or the
conduct of an experiment or test;

7. A failure to update the FSAR as
required by 10 CFR 50. 71(e) where an
adequate evaluation under 10 CFR
50.59 had been performed and
documented; or

8. A past programmatic failure to
meet 10 CFR 50.59 and/or 10 CFR
50.71(¢) requirements not involving
Severity Level II or IIT violations that
does not reflect a current safety or
regulatory concern about the accuracy
of the FSAR or a concern that 10 CFR
5059mqmrcmcntsarcnotbemgmct

E. Minor Violations ;

A failure to meet 10 CFR 50.59
requirements that involves a change to
the FSAR description or procedure, or
involves a test or experiment not
described in the FSAR, where there
was not a reasonable likelihood that the
change to the facility or procedure or
the conduct of the test or experiment
would ever be an unreviewed safety
question. In the case of 2 10 CFR
50.71(e) violation, where a failure to
update the FSAR would not have a
material impact on safety or licensed
activities. The focus of the minor
violation is not on the actual change,
test, or experiment, but on the potential
safety role of the system, equipment,
etc., that is being changed, tested, or .
experimeated on.

SUPPLEMENT II-PART 50 FACILITY
CONSTRUCTION

This supplement provides examples of
violations in each of the four severity
levels as guidance in determining the
appmpmtc severity level for violations
in the area of Part 50 facility
construction.

A. Severity Level I - Violations
involving structures or systems that are
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completed® in such a manner that they
would not have satisfied their intended
safety related purpose.

B. Severity Level II - Violations
involving for example:

1. A breakdown in the Quality
Assurance (QA) program as exemplified
by deficiencies in construction QA
related to more than one work activity
(c.g., structural, piping, electrical,
foundations). These deficiencies
normally involve the licensee's failure to
conduct adequate audits or to take
prompt corrective action on the basis of
such audits and normally involve
multiple examples of deficient
construction or construction of unknown
quality due to inadequate program
implementation; or

2. A structure or system that is
completed in such a manner that it could
have an adverse effect on the safety of
operations.

C. Severity Level III - Violations
involving for example: .

1. A deficiency in a licensee QA
program for construction related to a
single work activity (e.g., structural,
piping, clectrical or foundations). This
significant deficiency normally involves
the licensee's failure to conduct
adequate audits or to take prompt
corrective action on the basis of such
audits, and normally involves multiple
examples of deficient construction or
construction of unknown quality due to
inadequate program implementation;

2. A failure to confirm the design
safety requirements of a structure or
system as a result of inadequate
preoperational test program
implementation; or

3. A failure to make a required 10
CFR 50.55(c) report.

D. Severity Level IV - Violations

Y The term "completed*” as used in
this supplement means completion of
construction including review and
acceptance by the construction QA
organization.

involving failure to meet regulatory
requirements including one or more Quality
Assurance Criterion not amounting to
Severity Level I, II, or HI violations that
have more than minor safety or
environmental significance.

SUPPLEMENT II--SAFEGUARDS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
safeguards..

A. Severity Level I - Violations involving
for example:

1. An act of radiological sabotage in
which the security system did not function
as required and, as a result of the failure,
there was a significant event, such as:

(2) A Safety Limit, as defined in 10 CFR
50.36 and the Technical Specifications, was
exceeded; -

(b) A system designed to prevent or
mitigate a serious safety event was not able
to perform its intended safety function
when actually called upon to work; or

(c) An accidental criticality occurred;

2. The theft, loss, or diversion of a
formula quantity' of special nuclear
material (SNM); or '

3. Actual unauthorized production of a
formula quantity of SNM

B. Severity Level II - Violations
involving for example:

1. The entry of an unauthorized
individual'® who represents a threat into 2
vital area'® from outside the protected area;

“ See 10 CFR 73.2 for the definition
of "formula quantity.*

% The term “unauthorized individual®
as used in this supplement means someone
who was not authorized for eatrance into
the area in question, or not authorized to
enter in the manner entered.

1 The phrase "vital area” as used in
this supplement includes vital areas and
material access areas.
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2. The theft, loss or diversion of
SNM of moderate strategic
significance"” in which the security
system did not function as required;

3. Actual unauthorized productior
SNM. ,

C. Severity Level III - Violations
involving for example:

1. A failure or inability to control
access through established systems ¢
procedures, such that an unauthoriz
individual (i.e., not authorized
unescorted access to protected area)
could easily gain undetected access!
into a vital area from outside the
protected area;

2. A failure to conduct any search
the access control point or conductir:
an inadequate search that resulted in
the introduction to the protected are:
firearms, explosives, or incendiary
devices and reasonable facsimiles
thereof that could significantly assist
radiological sabotage or theft of -
strategic SNM;

3. A failure, degradation, or other
deficiency of the protected area
intrusion detection or alarm assessm¢
systems such that an vnauthorized
individual who represents a threat
could predictably circumvent the
system or defeat a specific zone with
high degree of confidence without
insider knowledge, or other significa
degradation of overall system
capability; '

4. A significant failure of the
safeguards systems designed or used
prevent or detect the theft, loss, or
diversion of strategic SNM;

‘5. A failure to protect or control
classified or safeguards information

7 See 10 CFR 73.2 for the
definition of “special nuclear materia’
of moderate strategic significance.”

‘¥ In determining whether access

.can be casily gained, factors such as

predictability, identifiability, and easc
of passage should be considered.
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nsidered to be significant while the
‘ormation is outside the protected area
and accessible to those not authorized
access to the protected area; .

6. A significant failure to respond to
an cvent either in sufficient time to
provide protection to vital equipment or
strategic SNM, or with an adequate
response force;

7. A failure to perform an appropriate
evaluation or background investigation
s0 that information relevant to the
access determination was not obtained
or considered and as a result a person,
who would likely not have been granted
access by the licensee, if the required
investigation or evaluation had been
performed, was granted access; or

8. A breakdown in the security
program involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively reflect a potentially
significant lack of attention or
carelessness toward licensed

~vonsibilities.
. Severity Level IV - Violations
- -avolving for example:

1. A failure or inability to control
access such that an unauthorized
individual (i.c., authorized to protected
arca but not to vital area) could easily
gain undetected access into a vital area
from inside the protected area or into a
controlled access area;

2. A failure to respond to & suspected
event in either a timely manner or with
an adequate response force;

3. A failure to implemeat 10 CFR
Parts 25 and 95 with respect to the
information addressed under Section 142
of the Act, and the NRC approved
security plan relevant to those parts;

4. A failure to make, maintain, or
provide log entries in accordance with
10 CFR 73.71 (c) and (d), where the
omitted information (i).is not otherwise
available in easily retrievable records,
and (ii) significantly coatributes to the
ahility of cither the NRC or the licensee

sntify a programmatic breakdown;

5. A failure to conduct a proper search at

the access control point;

6. A failure to properly secure or protect

classified or safeguards information inside
the protected area which could assist an

individual in an act of radiological sabotage

or theft of strategic SNM where the
information was not removed from the -
protected area;

7. A failure to contro! access such that an

opportunity exists that could allow

unauthorized and undetected access into the
protected area but which was neither easily

or likely to be exploitable;

8. A failure to conduct an adequate
search at the exit from a material access
area; '

9. A theft or loss of SNM of low
strategic significance that was not detected
within the time period specified in the
security plan, other relevant document, or
regulation; or

10. Other violations that have more than
minor safeguards significance.

SUPPLEMENT IV-HEALTH PHYSICS (10
CFR PART 20)

This supplement provides exainpl& of

violations in each of the four severity levels

as guidance in determining the appropriate
severity level for violations in the area of
heaith physics, 10 CFR Part 20."

A. Severity Level I - Violations involving
- for example: ’

1. A radiation exposure during any year
of a worker in excess of 25 rems total -
effective dose equivalent, 75 rems to the
lens of the eye, or 250 rads to the skin of
the whole body, or to the feet, ankles,

hands or forearms, or to any other organ or

tissue;-

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of 2.5

! Personnel overexposures and
associated violations incurred during a

life-saving or other emergency response

cffort will be treated on a case-by-case
basis.

rems total effective dose equivalent;

3. A radiation exposure during any
year of a minor in excess of 2.5 rems
total effective dose equivalent, 7.5
rems to the lens of the eye, or 25 rems
to the skin of the whole body, or to the
feet, ankles, hands or forearms, or to
any other organ or tissue;

4. An annual exposure of a member
of the public in excess of 1.0 rem tota]
effective dose equivalent;

5. A release of radioactive material
to an unrestricted area at
concentrations in excess of 50 times the
limits for members of the public as
described in 10 CFR 20.1302(b)(2)(i);
or

6. Disposal of licensed material in
quantities or concentrations in excess
of 10 times the limits of 10 CFR
20.2003.

B. Severity Level II - Violations
involving for example:

1. A radiation exposure during any
year of a worker in excess of 10 rems
total effective dose equivalent, 30 rems
to the lens of the eye, or 100 rems to
the skin of the whole body, or to the

- feet, ankles, hands or forearms, or to

any other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess
of 1.0 rem total effective dose
equivalent; !

3. A radiation exposure during any
year of a minor in excess of 1 rem total
effective dose equivaleat; 3.0 rems to
the lens of the eye, or 10 rems to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

4. An annual exposure of a member
of the public in excess of 0.5 rem total
effective dose equivalent;

5. A release of radioactive material
to an unrestricted area at
concentrations in excess of 10 times the
limits for members of the public as
described in 10 CFR 20.1302(b)2)(0) . .
(except when operation up t0 0.5 rem a
year has been approved by the
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Commission under Section 20.1301(c));

6. Disposal of licensed material in
quantities or concentrations in excess of
five times the limits of 10 CFR
20.2003; or

7. A failure to make an immediate
notification as required by
10 CFR 20.2202 (a)(1) or (a}(2).

C. Severity Level III - Violations
involving for example:

1. A radiation exposure during any
year of a worker in excess of 5 rems

“total effective dose equivalent, 15 rems

to the leas of the eye, or 50 rems to the
skin of the whole body or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of
0.5 rem total effective dose equivalent
(except when doses are'in accordance
with the provisions of

" Section 20.1208(d));

3. A radiation exposure during any
year of a minor in excess of 0.5 rem
total effective dose equivalent; 1.5 rems
to the lens of the eye, or 5 rems to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

4. A worker exposure above
regulatory limits when such exposure
reflects a programmatic (rather than an
isolated) weakness in the radiation
control program;

5. An annual exposure of a member
of the public in excess of 0.1 rem total
effective dose equivalent (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c));

6. A release of radioactive material to
an unrestricted area at concentrations in
excess of two times the effluent
concentration limits referenced in 10
CFR 20.1302(b)}2)(i) (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c));

7. A failure to make a 24-hour
notification required by 10

CFR 20.2202(b) or an immediate
notification required by

.10 CFR 20.2201(a)1)i);

8. A substantial potential for exposures
or releases in excess of the applicable limits
in 10 CFR Part 20 Sections
20.1001-20.2401 whether or not an
exposure or release occurs;

9. Disposal of licensed material not
covered in Severity Levels I or II;

10. A release for unrestricted use of
contaminated or radioactive material or
equipment that poses a realistic potential for
exposure of the public to levels or doses
exceeding the annual dose limits for
members of the public, or that reflects a
programmatic (rather than an isolated)
weakness in the radiation control program;

11. Conduct of licensee activities by a

technically unqualified person;

12. A significant failure to control
licensed material; or

13. A breakdown in the radiation safety
program involving a aumber of violations
that are related (or, if isolated, that are
recurring) that collectively represent a
potentially significant lack of attention or
carelessness toward licensed
responsibilities.

D. Severity Level V- Violanons
involving for example:

1. Exposures in excess of the limits of 10
CFR 20.1201, 20.1207, or 20.1208 not
constituting Severity Level L, II, or III
violations;

2. A release of radioactive material to an
unrestricted area at concentrations in excess
of the limits for members of the public as
referenced in 10 CFR 20.1302(b)(2)(i)
(except when operation up t0 0.5 rem a
year has been approved by the Commission
under Section 20.1301(c));

3. A radiation dose rate in an unrestricted
or controlled area in excess of 0.002 rem in
any 1 hour (2 millirem/hour) or 50
millirems in a year;

4. Failure to maintain and implement
radiation programs to keep radiation
exposures as low as is reasonably
achievable;

5. Doses to a member of the public in
excess of any EPA generally applicable
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cnvironmental radiation standards, su
as 40 CFR Part 190;

6. At‘aﬂuretomakctheiio-day
notification required by 10 CFR
20.2201(2)(1)ii) or 20 .2203(a);

7. A failure to make a timely writtc
report as required by 10 CFR

- 20.2201(b), 20.2204, or 20.2206;

8. Afaxlurctoreportanexmdanc«
of the dose constraint established in [:
CFR 20.1101(d) or a failure to take
corrective action for an exceedance, :
required by 10 CFR 20.1101(d); or

9. Any other matter that has more
than a minor safety, health, or
cavironmental significance.

SUPPLEMENT V -
TRANSPORTATION

This supplement provides examples -
violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violatior
in the area of NRC transportation
requirements®,

A. Severity Level I - Violations -
involving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
the material caused a radiation
exposure to a member of the public a
there was clear potential for the public
to receive more than .1 rem to the
whole body;

2. Surface contamination in excess ¢
50 times the NRC limit; or ’

3. External radiation levels in exces

¥ Some transportation
requirements are applied to more than
one licensee involved in the same
activity such as a shipper and a carrie:
When a violation of such a requireme:
occurs, enforcement action will be
directed against the responsible
licensee which, under the
circumstances of the case, may be on¢
or more of the licensees involved.
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**9 times the NRC limit.

Severity Level II - Violations
-vlving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
there was a clear poteatial for the
member of the public to receive more
than .1 rem to the whole body;

2. Surface contamination in excess of
10, but not more than 50 times the NRC
limit; '

3. External radiation levels in excess
of five, but not more than 10 times the
NRC limit; or

4. A failure to make required initial
notifications associated with Severity

Level I or II violations.
C. Severity Level III - Violations
involving for example:

1. Surface contamination in excess of
five but not more than 10 times the
NRC limit;

2. External radiation in excess of one
¥ ~ot more than five times the NRC

.- Any noncompliance with labeling,
placarding, shipping paper, packaging,
loading, or other requirements that
could reasonably result in the following:

(2) A significant failure to identify the
type, quantity, or form of material;

() A failure of the carrier or
recipient to exercise adequate controls;
or

(c) A substantial poteatial for cither
personnel exposure or contamination
above regulatory limits or improper
transfer of material;

4. A failure to make required initial
notification associated with Severity
Level III violations; or '

5. A breakdown in the licensee's
program for the transportation of
licensed material involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively reflect a potentially
significant lack of attention or
carclessness toward licensed

sibilities.

D. Severity Level IV - Violations
involving for example:

1. A breach of package integrity without
external radiation levels exceeding the NRC
limit or without contamination levels
exceeding five times the NRC limits;

2. Surface contamination in excess of but
not more than five times the NRC limit;

3. A failure to register as an authorized
user of an NRC-Certified Transport
package; '

4. A noncompliance with shipping
papers, marking, labeling, placarding,
packaging or loading not amounting to a
Severity Level 1, II, or III violation;

5. A failure to demonstrate that packages
for special form radioactive material meets

. applicable regulatory requirements;

6. A failure to demonstrate that packages
meet DOT Specifications for 7A Type A
packages; or

7. Other violations that have more than
minor safety or environmental significance.

SUPPLEMENT VI-FUEL CYCLE AND
MATERIALS OPERATIONS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
fuel cycle and materials operations.

A. Severity Level I - Violations involving
for example: ’

1. Radiation levels, contamination Ievels,
or releases that exceed 10 times the limits
specified in the license; :

2. A system designed to prevent or
mitigate a serious safety event not being
operable whea actually required to perform
its design function;

3. A nuclear criticality accident;

4. A failure to follow the procedures of
the quality management program, required
by 10 CFR 35.32, that results in a death or
serious injury (e.g., substantial organ
impairmeat) to a patieat;

5. A safety limit, as defined in 10 CFR
76.4, the Technical Safety Requirements,
or the application being exceeded; or

6. Significant injury or loss of life due to
a loss of control over licensed or certified
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activities, including chemica] rocesses
that are integral to the lioenseg or
certified activity, whether radioactive
material is released or not.

B. Severity Level II - Violations
involving for example:

1. Radiation levels, Contamination
levels, or releases that exceed five
times the limits specified in the license;

2. A system designed to prevent or
mitigate a serious safety event being
inoperable;

3. A substantial programmatic failure
in the implementation of the quality
management program required by 10
CFR 35.32 that results in a
misadministration;

4. A failure to establish, implement,
or maintain all criticality controls (or
control systems) for a single nuclear
criticality scenario when a critical mass
of fissile material was preseat or
reasonably available, such that a
possible; or

S. The potential for a significant
injury or loss of life due to a loss of
control over licensed or certified
activities, including chemical processes
that are integral to the licensed or
certified activity, whether radioactive
material is released or not (e.g.,
movement of liquid UF, cylinder by
unapproved methods). ]

C. Severity Level I - Violations
involving for example:

1. A failure to control access to
licensed materials for radiation
protection purposes as specified by
NRC requirements;

2. Possession or use of unauthorized
equipment or materials in the conduct
of licensee activities which degrades
safety; ’

3. Use of radioactive material on
humans where such use is not
authorized; -

4. Conduct of licensed activities by a
technically unqualified or uncertified
person;

5. A substantial potential for
exposures, radiation levels,
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contamination levels, or releases,
includmg releases of toxic material
caused by a failure to comply with NRC
regulations, from licensed or certified
activities in excess of regulatory limits;

6. Substantial failure to implement the
quality management program as
required by 10 CFR 35.32 that does not
result in a misadministration; failure to
report a misadministration; or
programmatic weakness in the
implementation of the quality
management program that results in a

7. A breakdown in the control of
licensed activities involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities;

8. A failure, during radiographic
operations, to have present at Ieast two
qualified individuals or to use
radiographic equipment, radiation
aurvey instrumeats, and/or personnel
. monitoring devices as required by 10
CFR Part 34;

9. A failure to submit an NRC Form
241 as required by 10 CFR 150.20;

10. A failure to receive required NRC
approval prior to the implementation of
a change in licensed activities that has
radiological or programmatic
significance, such as, a change in
ownership; lack of an RSO or
replacement of an RSO with an
unqualified individual; a change in the
location where licensed activities are
being conducted, or where licensed
material is being stored where the new
facilities do not meet safety guidelines;
or a change in the quantity or type of
radioactive material being processed or
used that has radiological significance;

11. A significant failure to meet
.decommissioning requirements including
a failure to notify the NRC as required
by regulation or license condition,
substaatial failure to meet

‘ecommissioning standards, failure to

conduct and/or complete decommissioning
activities in accordance with regulation or
license condition, or failure to meet
required schedules without adequate
justification;

12. A significant failure to comply with
the action statement for a Technical Safety
Requirement Limiting Condition for
Opcration where the appropriate action was
not taken within the required time, such as:

(2) In an autoclave, where a containment
isolation valve is inoperable for a period in
excess of that allowed by the action
statement; or

(b) Cranes or other lifting devices
engaged in the movement of cylinders
having inoperable safety components, such
as redundant braking systems, or other
safety devices for a period in excess of that
allowed by the action statement;-

13. A system designed to prevent or
mitigate a serious safety event:

(a) Not being able to perform its intended
function under certain conditions (¢.g.,
safety system not operable unless utilities
available, materials or components not
according to specifications); or

(b) Being degraded to the extent that a
detailed evaluation would be tequxred to
determine its operability;

14. Changes in parameters that cause
unanticipated reductions in margins of
safety;

15. 'A significant failure to meet the
requirements of 10 CFR 76.68, including a
failure such that a required certificate
amendment was not sought;

16. A failure of the certificate holder to
conduct adequate oversight of vendors or
contractors resulting in the use of products
or services that are of defective or
indeterminate quality and that have safety
significance;

17. Equipment failures caused by
inadequate or improper maintenance that
substantially complicates recovery from a
plant transient;

18. A failure to establish, maintain, or
implement all but one criticality control (or
control systems) for a single nuclear
criticality scenario when a critical mass of
fissile material was present or reasonably
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available, such that a nuclear criticality
accident was possible; or

19. A failure, during radiographic
operations, 10 stop work after a pocket
dosimeter is found to have gone off-
scale, or after an electronic dosimeter
reads greater than 200 mrem, and
before a determination is made of the
individual's actual radiation exposure.

D. Severity Level IV - Violations
involving for example:

1. A failure to maintain patients
hospitalized who have cobalt-60,
cesium-137, or iridium-192 implants or
to conduct required leakage or
contamination tests, or to use properly
calibrated equipment;

2. Other violations that have more
than minor safety or environmental
significance;

3. Failure to follow the quality
management (QM) program, including
procedures, whether or not a
misadministration occurs, provided the
failures are isolated, do not :
demonstrate a programmatic weakness
in the implementation of the QM
program, and have limited .
consequences if a misadministration is
involved; failure to conduct the
required program review; or failure to
take corrective actions as required by
10 CFR 35.32;

4. A failure to keep the records
required by 10 CFR 35.32 or 35.33;

5. A less significant failure to
comply with the Action Statemeat for 2
Technical Safety Requirement Limiting
Condition for Operation whean the
appropriate action was not taken within
the required time;

6. A failure to meet the requirements
of 10 CFR 76.68 that does not result in
a Severity Level I, II, or IH violation;

7. A failure to make a required
written event report, as required by
10 CFR 76.120(dK2); or

8. A failure to establish, implement,
or maintain a criticality control (or
control system) for a single nuclear
criticality scenario when the amount of
fissile material available was not, but
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) havé been sufficient to result in a
£ criticality. :

SUPPLEMENT VII-MISCELLANEOUS
MATTERS

This supplement provides examples of
violations in each of the four severity
Jevels as guidance in determining the
appropriate severity level for violations
involving miscellaneous matters.

A. Severity Level I - Violations
involving for example:

L. - Inaccurate or incomplete
information? that is provided to the
NRC (a) deliberately with the
knowledge of a licensee official that the:
information is incomplete or inaccurate,
or (b) if the information, had it been
complete and accurate at the time
provided, likely would have resulted in
regulatory action such as an immediate
order required by the public health and
safety;

2. Incomplete or inaccurate
ir®" —mation that the NRC requires be

a licensee that is () incomplete

-curate because of falsification by
or with the knowledge of a licensee
official, or (b) if the information, had it
been complete and accurate when
reviewed by the NRC, likely would
have resulted in regulatory action such
as an immediate order required by
public health and safety considerations;

3. Information that the licensee has
identified as having significant
implications for public health and safety
or the common defense and security
(" “significant information ideatified by
a licensee*) and is deliberately withheld
from the Commission;

3 In applying the examples in this
supplement regarding inaccurate or
incomplete information and records,
reference should also be made to the
guidance in Section IX, *Inaccurate and

Incomplete Information,™ and to the
#~~ ““on of "liccasee official”
d in Section IV.C.

4. Action by senior corporate
management in violation of 10 CFR 50.7 or
similar regulations against an employee;

5. A knowing and intentional failure to
provide the notice required by 10 CFR Part
2l;or .

6. A failure to substantially implement
the required fitness-for-duty program.?

B. Severity Level II - Violations
involving for example:

1. Inaccurate or incomplete information
that is provided to the NRC (a) by a
licenisee official because of careless
disregard for the completeness. or accuracy
of the information, or (b) if the
information, had it been complete and
accurate at'the time provided, likely would
have resulted in regulatory action such as a
show cause order or a different regulatory
position;

2. Incomplete or inaccurate information
that the NRC requires be kept by a liceiisee
which is (a) incomplete or inaccurate
because of careless disregard for the
accuracy of the information on the part of a
Licensee official, or (b) if the information,
had it been complete and accurate when
reviewed by the NRC, likely would have
resulted in regulatory action such as a show
cause order or a different regulatory
position;

3. “Significant information identified by a
licensee” and not provided to the »
Commission because of careless disregard
on the part of a licensee official;

4. An action by plant management above
first-line supervision in violation of 10 CFR
50.7 or similar regulations against an
employee;

5. A failure to provide the notice
required by 10 CFR Part 21;

6. A failure to remove an individual from
unescorted access who has been involved in
the sale, use, or possession of illegal drugs
within the protected area or take action for
on duty misuse of alcohol, prescription
drugs, or over-the-counter drugs;

2 The example for violations for
fitness-for-duty relate to violations of 10
CFR Part 26.

7. A failure to take reasonable action
when observed behavior within the
protected area or credible information
concerning activities within the
protected area indicates possible
unfitness for duty based on drug or
alcohol use;

8. A deliberate failure of the
licensee's Employee Assistance
Program (EAP) to notify licensee's
management when EAP's staff is
aware that an individual's condition
may adwécxscly affect safety related
activities; or

9. The failure of licensee
management to take effective action in
correcting a hostile work eavironment.

C. Severity Level III - Violations
involving for example:

1. Incomplete or inaccurate
information that is provided to the
NRC (a) because of inadequate actions
on the part of licensee officials but not
amounting to a Severity Level I or IT
violation, or (b) if the information, had
it been complete and accurate at the
time provided, likely would have
resulted in 2 reconsideration of a
regulatory position or substantial
further inquiry such as an additional
inspection or a formal request for
information;

2. Incomplete or inaccurate -
information that the NRC requires be
kept by a licensee that is (a) incomplete
or inaccurate because of inadequate
actions on the part of liceasee officials
but not amounting to a Severity Level I
or II violation, or (b) if the
information, had it beea complete and
accurate when reviewed by the NRC,
likely would have resulted in a
reconsideration of a regulatory position
or substantial further inquiry such as an
additional inspection or a formal
request for information;

3. A failure to provide "significant
information identified by a licensee™ to
the Commission and not amounting to a
Severity Level I or II violation;

4. An action by first-line supervision
in violation of 10 CFR 50.7 or similar
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vegulations against an employee;

5. An inadequate review or failure to
review such that, if an appropriate
review had been made as required, 2 10
CFR Part 21 report would have been
made; :

6. A failure to complete a suitable
inquiry on the basis of 10 CFR Part 26,
keep records concerning the denial of
access, or respond to inquiries
concerning denials of access so that, as
a result of the failure, a person
previously denied access for
fitness-for-duty reasons was improperly
granted access;

7. A failure to take the required action
for a person confirmed to have been
tested positive for illegal drug use or
take action for onsite alcohol use; not
amounting to a Severity Level II
violation;

8. A failure to assure, as required,
that contractors or vendors have an
effective fitness-for-duty program;

9. ‘A breakdown in the fitness-for-duty
program involving a number of

iolations of the basic elements of the
dtness-for-duty program that
collectively reflect a significant lack of
-attention or carelessness towards
meeting the objectives of 10 CFR 26.10;
or :

10. Threats of discrimination or
restrictive agreements which are
violations under NRC regulations such
as 10 CFR 50.7(f).

D. Severity Level IV - Violations
involving for example:

1. Incomplete or inaccurate
information of more than minor
significance.that is provided to the NRC
but not amounting to a Severity Level I,
II, or III violation;

2. Information that the NRC requires
be kept by a licensee and that is
incomplete or inaccurate and of more
than minor significance but not
amounting to a Severity Level I, I, or
IIT violation;

3. An inadequate review or failure to
review under 10 CFR Part 21 or other
rocedural violations associated with 10

CFR Part 21 with more than minor safety
significance;

4. Violations of the requirements of Part
26 of more than minor significance;

5. A failure to report acts of licensed
operators or supervisors-pursuant to 10
CFR 26.73; or

6. Discrimination cases which, in
themselves, do not warrant a Severity Level
Il categorization.

SUPPLEMENT VIII-EMERGENCY
PREPAREDNESS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
emergency preparedness. It should be
noted that citations are not normally made
for violations involving emergency
preparedness occurring during emergency
exercises. However, where exercises
reveal (i) training, procedural, or repetitive

.failures for which corrective actions have

not been taken, (ii) an overall concern
regarding the licensee's ability to
implemeant its plan in 2 manner that
adequately protects public health and
safety, or (iii) poor self critiques of the
licensee's exercises, enforcement action
may be appropriate.

A. Severity Level I - Violations involving
for example:

In a general emergency, licensee failure to
promptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (e.g.,
assess actual or potential offsite
consequences, activate emergency response
facilities, and augment shift staff.)

B. Severity Level II - Violatk\ms
involving for example:

1. In a site emergency, licensee failure to
promptly (1) correctly classify the eveat,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (e.g.,
assess actual or potential offsite
consequences, activate emergency response
facilities, and augment shift staff); or
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2. A licensee failure to meet or
implement more than one emergency
planning standard involving assessment
or notification.

C. Severity Level III - Violations
involving for example:

1. In an alert, licensee failure to
promptly (1) correctly classify the
event, (2) make required notifications
to responsible Federal, State, and local
agencies, or (3) respond to the event
(e.g., assess actual or potential offsite
consequences, activate emergency
response facilities, and augment shift
staff);

2. A licensee failure to meet or
implement one emergency planning
standard involving assessment or.
notification; or

3. A breakdown in the control of
licensed activities involving 2 number
of violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities. .

D. Severity Level IV - Violations
involving for example:

A licensee failure to meet or
implement any emergency planning
standard or requirement not directly
related to assessment and notification.



UNITED STATES
NUCLEAR REGULATORY COMMISSION

REGION Il
801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

January 8, 1999

EA 98-541

Mr. Drew Edleman

Director, Performance Systems
Engineering and Construction Group
Power Division

Morrison Knudsen Corporation

MK Ferguson Plaza

1500 West 3" Street

Cleveland, OH 44113-1406

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 AND ARB 98-016)
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013)

Dear Mr. Edleman:

This letter is in reference to apparent violations of U.S. Nuclear Regulatory Commission (NRC)
requirements prohibiting deliberate misconduct by individuals (10 CFR 50.5) and discrimination
by contractors of NRC licensees against their employees who engage in protected activities
(10 CFR 50.7). The apparent violation involves managers of the Morrison Knudsen Corporation
(MK) discriminating against one of its employees at the MK corporate office in Cleveland, Ohio.
At the time of the apparent violation, MK was involved in the replacement of stéam generators
at the Wisconsin Electric Power Company’s (WEPCo) Point Beach nuclear plant.

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding
(97-ERA-34). The presiding Administrative Law Judge (ALJ) in the DOL proceeding found, in a
Recommended Decision and Order issued on October 28, 1997, that MK's removal of the
complainant from his position as group welding engineer (GWE) and his subsequent
reassignment to an “inferior job” constituted an adverse employment action. Further, the
removal of complainant from the position as GWE within 24 hours after he engaged in
protected conduct (his findings concerned weld procedures used by MK at the Point Beach
plant) raises the inference as a matter of law that his removal was in retaliation for his protected
activities. The DOL ALJ’'s Recommended Order required MK to reinstate the complainant to
the position of GWE at MK'’s office in Cleveland, OH, and the complainant be given the same
compensation, terms, conditions, and privileges as he previously had as GWE. In a Preliminary
Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case
No. 98-016) confirmed the findings and order of the DOL ALJ. Subsequently, MK and the
individual reached a mutually agreeable settlement to close the issue before DOL.
Nevertheless, the NRC must review this matter to determine whether a violation of 10 CFR 50.7
occurred. Copies of the DOL ALJ's Recommended Decision and Order and the DOL ARB's
Preliminary Decision are enclosed (Enclosures 1 and 2).

2
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The NRC Office of investigations (Ol) also investigated this matter (Ol Case No. 3-97-013), and
reached the same conclusion as DOL. Enclosure 3 is the synopsis of the Ol report.

An employee who raises safety concerns at an NRC-licensed facility is considered to have
engaged in a protected activity and any retaliatory employment action taken against an
employee for such contact is a violation of 10 CFR 50.7, “Employee Protection.” Based on the
information obtained from the U.S. Department of Labor (i.e., Occupational Safety and Health
Administration’s investigation report and the Recommended Decision and Order of the
Administrative Law Judge), the NRC Office of Investigations, and the investigation conducted
for MK by a law firm, violations of NRC requirements may have occurred. Therefore, it appears
that your actions may have caused MK to be in violation of 10 CFR 50.7 and you to be in
violation of 10 CFR 50.5, “Deliberate Misconduct,” and are being considered for escalated
enforcement action. The NRC is not issuing a Notice of Violation at this time; you will be
advised by separate correspondence of the results of our deliberations on this matter. Also,
please be aware that the characterization of the apparent violation described in this letter may
change as a result of further NRC review. Copies of 10 CFR 50.5, and 10 CFR 50.7 are
enclosed (Enclosures 4 and 5). Also enclosed is a copy of the NRC’s “General Statement of
Policy and Procedures for NRC Enforcement Actions (Enforcement Policy) (Enclosure 6), which
was in effect at the time of the alleged violation.

A transcribed predecisional enforcement conference to discuss this apparent violation with you
has been scheduled for January 26, 1999, at 1:00 p.m. (CST) in the NRC Region llI office.
Since your personal involvement in this matter will be discussed, the conference will be closed
to public observation. ' '

The decision to hold an enforcement conference does not mean that the NRC has made a final
determination on enforcement action in this case. While the NRC normally relies on Ol findings
and those of DOL to determine whether a violation occurred, when DOL findings are based on
an adjudicatory proceeding, the conference is being held to obtain any additional information
that will enable the NRC to make an informed enforcement decision. You are specifically
invited to address the factors that the NRC normally considers in determining whether
enforcement action should be taken against an individual. These factors are described in
Section VI, “Enforcement Actions Involving Individuals,” of the NRC Enforcement Policy. In
addition to responding to these factors, should you admit the violation, the NRC requests that
you present at the predecisional enforcement conference, why the NRC should be confident
that in the future, while engaged in licensed nuclear activities, you will abide by the NRC’s
regulations and your employer’s procedures pertinent to your work. You may additionally
provide any information you deem relevant to the NRC in making an enforcement decision.

If the NRC concludes that you engaged in deliberate misconduct, the possible sanctions
available to the NRC include issuing to you a Notice of Violation, a civil penalty,’ or an order. If
the NRC issues an order to you, the order may prohibit your future involvement in NRC-licensed
activities for a specified period of time.

A civil penalty is not normally imposed on unlicensed individuals. See
Footnote 10 of the NRC Enforcement Policy.
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Please be advised that your cost of transportation to the NRC Region Ili office in Lisle, Hlinois,
must be borne by you. Also, you are welcome to have counsel or a personal representative
accompany you to an enforcement conference. However, the cost of any such counsel or
personal representative and their transportation costs must likewise be borne by you.

The NRC will delay deciding whether to place a copy of this letter and its enclosures into the
Public Document Room (PDR) until a final enforcement decision has been made. At that time,
in accordance with 10 CFR 2.790 of the NRC's “Rules of Practice,” a copy of this letter and your
written response, should you choose to provide a written reply, with your home address
removed, along with a copy of Enclosure 1 may be placed in the PDR.

Should you have any questions about this letter or the predecisional enforcement conference,
please contact Charles H. Weil of the NRC Region Ill Enforcement Staff at toll free telephone
number 1-800-522-3025, or (630) 810-4372.

Sincerely,

& S,

ohn A. Grobe, Director
Division of Reactor Safety

Docket Nos. 50-266; 50-301
License Nos. DPR-24; DPR-27

Enclosures: 1. ALJ’s Recommended Decision and Order
2. ARB’s Preliminary Order

3. Ol Report Synopsis

4. 10 CFR'50.5

5. 10CFR 50.7

6

. NRC Enforcement Policy

cc w/enclosures: R. R. Edmister, Associate General Counsel
MK Engineering and Construction Group
P. Hickey, Esq., Shaw, Pitman



U.S. Department of Labor Office of Administrative Law Judges
- Seven Parkway Center
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\SE NO. 97-BRA-34

In the Matter of

ALAIN ARTAYET
Complainant

V.

MORRISON KNUDSEN CORPORATION -
Respondent

Appearances:

Steven D. Bell, Esq.
Lynn R. Rogozinski, Esq.
For the Complainant

Keith A. Ashmus, Esq.
Heather L. Areklett, Esq.
For the Respondent

o£fFORE:  DANIEL L. LELAND .
Administrative Law Judge

RECOMMENDED DECISION AND ORDER

This case arises under the employee protection provisions of the Energy Reorganization
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission .
Licensees from discharging or otherwise discriminating against an employee who has engaged in
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on
February 18, 1997, which was investigated by the Occupational Safety and Health Administration
and found to be without merit. Complainant made a timely request for a hearing before an
administrative law judge, and a hearing was held before the undersigned in Cleveland, Ohio on
June 11 and 12, 1997. Complainant’s exhibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and
respondent’s exhibits (RX) A-L were admitted into evidence. At the close of the hearing the
parties were givea sixty days to submit briefs, and the due date for filing briefs was later extended
to September 22, 1997. Both parties filed timely briefs.



" Summary of the Bvidence

Complainant holds i Bhéhelor.df SéienééiDagree in Welding Engineering from Ohio State
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondeat
is an international engineering and construction company which performs work on nuclear power
plants among others. The GWE is located in respondent’s Quality Assurance Department. (TR
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Loy
Pardi, and the Group Quality Director is Andrew Walcutt, complainant’s immediate superior. (TR
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995,
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces
steam generators at nuclear power plants and which has its own quality assurance program. (TR
38, CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible -
for oversight of the activities of Project Welding Engineers (PWE) and qualifying welding
procedures. (TR 41)

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point

Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a
large amount of welding. (TR 44) In May 1996, Max Bingham, the project manager, asked
complainant to help develop the welding procedures to be used at Point Beach. (TR 45-46)

“ugham wanted complainant to delegate the qualification of the welding procedures at Point

sach to the PWE, Bugene “Rusty” Gorden. (TR 46) Qualification of welding procedures was
the function of the GWE. (TR 60-63) Complainant at first refused because he was unfamiliar
with Gorden’s technical capabilities. (TR 47) Complainant then began the process of qualifying
the welds at a site in Memphis, Tennessee in May or June 1996. (TR 49) In July 1996, Bingham
again asked complainant to delegate qualification of the welds at Point Beach to Gorden and
complainant’s refusal to do so angered Bingham. (TR 50-51) Complainant then acquiesced in the
. delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53)

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the
site-specific welding procedures to be used at Point Beach. (TR 55, 65-66; see also CX 51; RX
CLp. |;§9.2.5) The GWE was responsible for submitting generic welding procedures to the
PWE who tailored them to the needs at Point Beach. (TR 55) Gorden was supposed to send the
site-specific welding procedures to complainant for review but he failed to do so despite
complainant’s request to see them. (TR 56-57) At the end of October 1996, complainant for the
first time reviewed the site-specific welding procedures written by Gorden and found five of them
to be unacceptable. (TR 57) On November 6, 1996, complainant sent a fax to Gorden identifying
the deficient welding procedures and calling Gorden's attention to the codes of the American
Society of Mechanical Engineers. (TR 58-60; CX 6) Gorden, however, ignored complainant’s
comments. (TR 62) Complainant stated tlmthemﬁmned Walcutt of the problems in the welding
procedures for Point Beach but Walcutt felt that a5 the’Hartford Insurance Company audit was
coming up on December 30-31, 1996, nothing should be dohe to ¢orrect the problems. (TR 70)
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alcutt denies that complainant informed him of the welding deficiencies at Point Beach or that .
«valcutt told him to take no action. (TR 247)). Complainant’s offer to work with Gordea to
remedy the welding problems was also assertedly rejected. (TR 71)

During the week of December 16, 1996, complainant states that Pardi met with him and.
removed him from nuclear responsibilities for steam generator replacement citing complainant’s
personality conflicts with Cepkauskas and Bingham. (TR 72) (Pardi denied that this meeting ever
took place or that he removed complainant from his supervision of welding at nuclear power
plants at this time. (TR 163)) Walcutt asked complainant to prepare for the upcoming Hartford
audit and complainant informed him that the audit would reveal deficiencies in the welding
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and
. on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding
procedures. (TR 76-77, 79-80; RX D 1) Upon reading the audit report Waicutt asked
complainant to review all the welding procedures for Point Beach. (TR 80) Complainant
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to
Waelcutt on January 14, 1997 who in turmn delivered a copy to Pardi and Bingham. (TR 80-81; see
CX 12) On the moming of January 15, Walcutt also asked complainant to prepare a report on the
welding procedures at the D. C. Cook project. (TR 83-84) Complainant informed Walcutt that
there were deficiencies in the D. C. Cook project which were similar to those at Point Beach. (TR
85-86)

Later on the moming of January 15, compla'iné.nt was summoned to the office of Drew

eman, complainant’s administrative supesior, who told complainant that he was being removed
from the GWE position because of personality conflicts with Cepkauskas and Bingham. (TR 86) -
After his removal 2s GWE complainant continued to work on his report on D. C. Cook and
submitted a report on the welding deficiencies at that facility on January 22, 1997. (TR 87, 264-
267, CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area
field engineer on the night shift. (TR 88) Since that date, he has been living away from his family
in Cleveland and has been unable to participate in his children’s school activities. (TR 88)
Complainant has incurred approximately $10,000 in attorney fees in connection with this
litigation. (TR 89)

Louis E. Pardi, whose title is executive vice president of respondent’s Power Division,
testified that he relied on the complainant to be respondent’s welding expert in all matters,
particularly qualification of welds, development of corporate welding procedures, and solving
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there
was fiction between complainant and project personnel at Point Beach regarding qualification of
welds and specific welding requiremeants. (TR 159-160) Pardi remembered seeing a memo from
the complainant that drop weighttesﬁngwasnotreqtﬁredatPoimBewhwhichiscontmyto .
what he stated about the D. C. Cook project. (TR 161) In his testimony, Cepkauskas also
mentioned the friction between complainant and site personnel and the memo regarding drop
weight testing and that he informed Pardi of this. (TR 146, 147) Neither Pardi nor Cepkauskas
could produce the memo.and Pardi admitted that he had not read the memo. (TR 150, 190) After
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ing informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove
vomplainant as GWE. (TR 161) As complainant was not in Pardi’s chain of command, Pardi told
Edleman about the findings in the audit, and after rejecting the idea of relieving complainant only
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR
164; see also TR 204-206) Complainant’s memorandum regarding Point Beach was considered
when the decision was made. (TR 196-197) Pardi averred that the decision to rémove the
complainant was based on his friction with the project personnel, his determination not to use
drop weight testing, and the Hartford audit. (TR 165-166)

. Andrew Walcutt is the Group Quality Director for the respondent and was complainant’s
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the
corporate welding program, adherence to the welding codes, providing technical advice to project
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant
and he had with Gorden in November or December 1995 where an agreement had been reached
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told
complainant that he should not go back on his word. (TR 237-238) Walcutt also referred to a
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed
dissatisfaction with complainant’s performance, particularly his delegation of qualifying welds to
some one who was not working at Point Beach. (TR 241-242) In the Fall of 1996, Pardi told
Walcutt that he had {ost confidence in complainant because he failed to recommend drop weight

sting. (TR 242-243) Walcutt later found, however, that complainant had not taken this

sition. (TR 243-244, 281-282) Walcutt also stated that the failure of thie welds in Memphis
was caused by a discrepancy in testing requirements and was not solely complainant’s fault. (TR
244-245) The witness denied that complainant told him that Gorden had failed to respond to his
criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy
any deficiencies. (TR 247)

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific
welding procedures at Point Beach. (TR 250) On January 28, 1995, Walcutt wrote a memo to
Tom Zarges (RX D) stating in part that the errors found in the audit could have been preveated
by effective communication between the GWE and the PWE. (TR 254) Complainant was not
solely responsible for the problems found by the audit and Gorden also contributed to the
breakdown in communications. Id. Walcistt recommended that Gorden be replaced as PWE. (TR
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at
Point Beach, but he did not ask complainant to investigate D. C. Cook. (TR 256) No mention of
complainant’s review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR
256-257) Walcutt acknowledged that complainant’s reassignment to Parkersburg occurred after
he wrote the memo about D. C. Cook, but he denies that there was any connection. (TR 261,
265, 266-267) -

~Gorden developed the site specific welding procedures for Point Beach and in so doing he
changed the corporate welding procedures, which was a violation of respondent’s quality
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‘urance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point
oeach’s welding procedures ideatified by complainant were not his fault. (TR 274) Complainant
always performed competently and professionally as a welding engineer, but had problems
communicating. (TR 275) The only valid reason to remove complainant from his position was his
failure to communicate with the project team. (TR 294) This problem was not meationed,
however, in complainant’s evaluation in December 1996. (See RX G; see also TR 231-232)

Findings of Fact and Conclusions of Law
42 U.S.C. § 5851 provides that:

(1) No employer may discharge any employee or otherwise discriminate against
any employee with respect to his compeasation, terms, conditions, or privileges of
employment because the employee...

(A) notified his employer of an alleged violation of this chapter or the Atomic
Energy Act of 1954;

®B) refused to engage in any pracucemadeunlawﬁllbythls chapter ortheAtonuc
Energy Act of 1954, if the employee has identified the alleged illegality to the
employer;

(C) testified before Congress or at any Federal or State proceeding regarding any
provision (or proposed provision) of this chapter or the Atomic Energy Act of
1954;

(D) commenced, caused to be commenced, or is about to commeance or cause to be
commenced a proceeding under this chapter or the Atomic Energy Act of 1954,
... or & proceeding for the administration or enforcemeat of any requirement
imposed under this chapter or the Atomic Energy Act of 1954, as amended;

(E) testified or is about to testify in any such procéeding or;

@) assistedorparﬁdpatedorisaboutmassistorparﬁdpateinmymgnnerinsueh
a proceeding or in any other manner in such a proceeding or in any other action
to carry out the purpose of the Atomic Energy Act of 1954, as amended.

To establish a prima facie case of discrimination under § 5851, the complainant must
show: (1) his employer is subject to the Act; (2) the complainant engaged in protected activity;
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the
protected activity when it took the adverse action, and (5) an inference that the protected activity
- was the Tikely reason for the adverse employment action. Zinn v. University of Missouri, 93-
ERA- 34 and 36 (Sec'y, January 18, 1996). See also Carroll v. U. S. Dept. of Labor, 78 F. 3d
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(8% Cir. 1996)~ If the complainant proves a prima facie case, the burden of production shifts
to the employer to articulate-a-legitimate nondiscriminatory reason for the adverse action.
Carroll, 78 F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason
for the adverse action, the complainant has the ultimate burden of persuading that the reasons
articulated by his employer were pretextual, either by showing that the unlawful reason more
likely motivated the employer or by showing that the proffered explanation is unworthy of
credence. Nichols v. Bechtel Construction Co., 87-ERA-44 (Sec’y, October 26, 1992), Carroll,
supra, Kahn v. U. §. Secretary of Labor, 64 F. 3d 271, 278 (7® Cir. 1995).

Complainant alleges three separate adverse employment actions taken as a result of his
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the
welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima
facie case as to each of these incidents.

Respondent concedes that is subject to the Act. Moreover, complainant’s performance of

quality assurance functions constitutes protected activity under the Act. See Mackowiak v.
University Nuclear Systems, Inc., 735 F. 2d 1159, 1163 (9% Cir. 1984), Bassett v. Niagara
Mohawk Power Co., 86-ERA-2 (Sec'y, July 9, 1986). With regard to the first allegation of -

liation, Pardi denied that a meeting with complainant took place in December 1996 in which
. - cemoved him from his nuclear responsibilities and his version is supported by the testimony of
Edleman and Walcutt. Assuming that Pardi did remiove complainant from jurisdiction over
nuclear power plants and that this constitutes adverse employment action, the evidence is not
persuasive that Pardi knew about complainant’s protected activity prior to the meeting and that
his removal was in retaliation for his protected activity. I reach the same conclusion regarding
complainant’s report on the D. C. Cook project. Walcutt credibly testified that he never told
Zarges, Pardi, or Edleman of complainant’s report on the welding deficiencies at D. C. Cook, and
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.
Therefore, complainant has failed to make out & prima facie case with regard to these two
incidents.

I reach a different conclusion with regard to complainant’s removal as GWE and
subsequent reassignment to Parkersburg. Respondent argues that Pardi and Edleman had already
decided to replace complainant as GWE before they were aware that he drafted the report on the
Point Beach welding deficiencies on January 14, but I do not find Pardi’s testimony to be credible
on this point. Furthermore, the adverse employment action, i.e., complainant’s actual removal
from his position as GWRE, did not take place until January 15, one day after Pardi was given the
report on Point Beach. Therefore, I find that respondeat was aware of complainant’s protected
activity when he was replaced as GWE. Respondent also maintsins that complainant’s removal as
GWE and reassignment to a different position in Parkersburg was not an adverse employment
action because he was not discharged and there was no decrease in pay. However, complainant’s
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v position in Parkersburg as an area field engineer does not have the.corpamate.cesponsibilities
wvolved in his prior po on-as GWE and is c!carly less prestigious.. See DelFord v. Secretary of
Labor, 700 F. 2d 281, 287 (6" Cir. 1983). See also McMahan v. California Water Quality
Control Board, San Diego Region, 90-WPC-1 (Sec'y, July 16, 1993), in which it was held that a
transfer was an adverse action in that it preveated the complainant from performing supervisory
duties and field enforcement which he preferred. Respondeat also argues that “relocation is a way
of life” at Morrison Knudsen and that respondent maintains facilities much further from Cleveland
than Parkersburg to which complainant could have been reassigned. The fact that complainant
could have been sent to more remote locations has no significance, however, as complainant’s
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him
from his home and family in Cleveland. I therefore conclude that complainant’s removal as GWE
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment
action.” Finally, complainant’s removal from the position as GWE within twenty four hours after
he engaged in protected conduct raises the inference as a matter of law that his removal was in
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8"‘ Cir. 1989).
Complainant has therefore made out a prima facie case.

Respondent has cited as the reasons for complainant’s removal and reassignmeant his
overall performance as GWE, more specifically his recommeadation that drop weight testing not
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel.

Complainant therefore has the burden of proving that these reasons are pretexmal. Kahn, 64F.
at 278.

-The drop wetght testing excuse clearly Tacks credibility. Pardi testified of seeing 2 memo
shown to him by Cepkauskas regarding the drop weight testing but could not recall the conteat of
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had
never recommended that drop weight testing not be used thereby indicating that Pardi’s asserted
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more
technical knowledge than Pardi regarding the welding requiremeants, stated that Gorden was
responsible for these errors as it was his obligation to develop the site-specific welding
procedm Gorden actually changed the corporate welding procedures complainant had sent him
in violation of the respondent’s quality assurance program. Whea complainant discovered the
unacceptable welding specifications devised by Gorden, he informed him of the deficiencies and
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the
deficiencies cited in the audit were not complainant’s fault, which indicates that Pardi knew that
complainant was not to blame and removed him anyway. Walcutt stated that complainant always
acted in a competent and prof&ssxonal manner as & welding engineer. Thus the first two
articulated reasons for removing complainant are clearly pretextual.

- .. Walcutt asserted that the only valid reason for removing complainant as GWE was his
failure to communicate with project personnel. Initially, I find it difficult to accept that
complainant would be relieved of his duties for this relatively insignificant reason. There is



-8-

* tainly no evidence in the record that this so called “friction” with on site personnel was so
persistent or egregious that it affected the efficiency of respondent’s constriction work. It would
also appear that the cause of much of the “friction” was complainant’s insistence on not
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently
with good reason. Some of the “friction” also resulted from complainant’s strict adherence to the
standards in respondent’s quality assurance program and the natural tension that may have taken
place with the project personnel who were attempting to adhere to precise schedules. As the
court in Mackowiak observed, “contractors regulated by § 5851 may not discharge quality control
inspectors because they do their job too well.” Mackowiak, 735 F. 2d at 1163. Finally, I note
that Walcutt did not discuss complainant’s communication problems in the performance
evaluation completed in December 1996 only twenty-three days before he was removed as GWE
allegedly for this reason. If complainant’s failure to communicate had been such a serious
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this
purported reason was also pretextual.

As complainant has made out a prima facie case and proven that respondent’s purported
reasons for the adverse employment action were pretextual, I conclude that respondent has
violated § 5851. Complainant is therefore entitled to reinstatement to his position as GWE and
reimbursement for attorney fees.

Recommended Order
Morrison Knudsen Corporation is ORDERED to:

(1) Reinstate complainant to the posttion of Group Welding Engineer at its office in
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment
he previously had, and

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in
pursuing his complaint. )

Within thirty (30) days of the date of this decision and order, complainant’s counsel shall
submit a fully supported fee application detailing his hourly fee, the number of hours expended on
this proceeding, and any associated litigation expenses. Respondent will have fifteen (15) days to

respond with any objections. " : :

‘DANIEL L. LELAND
Administrative Law Judge

DLL/lab
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ITICE: This Recommended Decision and Order and the administrative file in this matter will be
-swarded for final decision o the Administrative Review Board, United States Department of
Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.W., Washington,
DC 20210. The Administrative Review Board was delegated jurisdiction by Secretary Order
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the
regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.

Washington, D.C. 20210

In the Matter of:

ALAIN ARTAYET, ' ARB CASE NO. 98-016
COMPLAINANT, (ALJ CASE NO. 97-ERA-34)
v. DATE: NOV 4 1997

MORRISON KNUDSEN CORPORATION,
RESPONDENT.

BEFORE: THE ADMINISTRATIVE REVIEW BOARD

NOTICE OF REVIEW
AND
ORDER ESTABLISHING BRIEFING SCHEDULE
"~ AND
PRELIMINARY ORDER

The Recommended Decision and Order (R. D. and O.) issued on October 28, 1997 by the
Administrative Law Judge (ALJ) has been transmitted to the Board for review. The following briefing
schedule is established in this case. Respondent may file an initial brief, not to exceed 30 double
spaced typed pages, on or before December 3, 1997. Complainant may file a reply brief, not to
exceed 30 double spaced typed pages, on or before January 2, 1998. Respondent may file a rebuttal
brief, exclusively responsive to the reply brief and not to exceed 10 double spaced typed pages, on
or before January 20, 1998.

All pleadings are expected to conform to the page limitations and should be prepared in
Courier 12 point, 10 charecter-per-inch type or larger, with minimum one inch left and right margins
and minimum 1% inch top and bottom margins, printed on 8'2 by 11 inch paper.

An original and four copies of all pleadings and briefs shall be filed with the Administrative
Review Board, U.S. Department of Labor, 200 Constitution Avenue, N.-W., Room $-4309,
Washington, D.C., 20210 (Telephone Number, 202-219-4728; Facsimile Number 70?.210.0715)



PRELIMINARY ORDER

As noted, on October 28, 1997, the ALJ issued the R. D. and O. in this case arising under the
Energy Reorganization Act of 1974 (BERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the
Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776,
3123. The ALJ found that Respondent had violated § 5851 and that Complainant is entitled to both
reinstatement to his former position and reimbursement for attorney fees..

The following preliminary order is hereby entered:

Respondent shall reinstate Complainant to the position of Group Welding Engineer at its
office in Cleveland, Ohio at the same compensation, terms, conditions, and privileges of
employment which Complainant had previously enjoyed, and

Following the procedures described in the ALT’s R. D. and O., Respondent shall reimburse

Complzinant for reasonable attorney fees and costs which were &cpended in the pursuit of this
complaint.

SO ORDERED.

TN R

DAVID A O’BRIEN

For kT
A(% SANDSTROM

erate Member



SYNOPSIS

This investigation was initiated on March 13, 1997, by the U.S. Nuclear
Regulatory Commission, Office of Investigations, Region III. to determine if
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation
had been discriminated against for raising safety concerns.

Based on the evidence developed during the investigation, it is concluded that

there is sufficient evidence to substantiate the alleged employment
discrimination against the former CWE.

Case No. 3-97-013 1
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56 FR 40664

§ 50.5 Dellberate misconduct.

(a) Any licensee or any employee of a
licensee; and any contractor (including a
supplier or consultant), subcontractor, or
any employee of a contractor or
subcontractor, of any licensee, who
knowingly provides to any licensee,
contractor, or subcontractor, ,
components, equipment, materials, or
other goods or services, that relate to a
licensee's activities subject to this part;

| may not:

I (1) Engage in deliberate misconduct

| that causes or, but for detection, would

* have caused, a licensee to be in

* violation of any rule, regulation, or
order, or any term, condition, or
limitation of any license, issued by the
Commission, or

(2) Deliberately submit to the NRC, a
licensee, or a licensee's contractor or
subcontractor, information that the
person submitting the information ]
knows to be incomplete or inaccurate in
some respect material to the NRC.

(b} A person who violates paragraph
(a)(1) or (a)(2) of this section may be
subject to enforcement action in
accordance with the procedures in 10
CFR part 2, subpart B.

(c) For purposes of paragraph (a)(1) of
this section, deliberate misconduct bya
person means an intentional act or
omission that the person knows:

(1) Would cause a licensee to be in
violation of any rule, regulation, or
order, or any term, condition, or
limitation, of any license issued by the
Commission, or

(2) Constitutes a violation of a
requirement, procedure, instruction,
contract, purchase order or policy of a
licensee, contractor, or subcontractor.
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§60.7 Employee protection.
(a) Discrimination by a Commission

licensse, an applicant for a Commission

license, or & contractor or subcontractor
of & Commission licenses or applicant
against an employee for engaging in
certain protected activities is prohibited.
Discrimination includes dischearge and
other actions that relate to
compensation, terms, conditions, or
privileges of employment. The protected
activities are established in section 211
of the Energy Reorganization Act of
1974, as amended, and in general are
related to the administration or
enforcement of & requirement imposed
under the Atomic Energy Act or the
Energy Reorganization Act. ’

(1) The protected activities include
but are not limited to:

(0} Providing the Commission or his or
her employer information about alleged

3 violations of efther of the statutes

named in ph (e) introductory

“«xt of the on-or possible violations
requirements imposed under either of
250 statutes;

(i1) Refui to e e in any practice
made unm un(?es:ﬁlther of the
statutes named in persgraphi (a)

introductory text or under these
requirements if the employee has
identified the alleged illegality to the
employer;

(iii) Requesting the Commission to
institute action sgainst his or her
emkployer for the administration or
enforcement of these requirements;

@iv) Tosufyingeln any Commission -
proceeding, of before Congress, or at any
Federal or State procee regarding
any provision (or proposed provision) of
either of the statutes named in
paregraph (a) introductory text.

{v) Assisting or participating in, or is
about to assist or participate In, these
activities.

§8 FR 52408

{2) These activities are protected even
if no formal proceeding is actually
initiated as a result of the employes
assistance or participation.

(3) This section has no application to
any employes alleging discrimination
prohibited by this section who, acting
without direction from his or her
employer {or the employer’s agent),
deliberately causes & violation of any
requirement of the Energy
Reorganization Act of 1974, as
amended, or the Atomic Energy Act of
1954, as amended.

{(b) Any employee who believes that
he or she has Eeen discharged or
otherwise discriminated against by any
person for engaging in protected
activities specified in paragraph (e)(1) of
this section may seek a remedy for the
dischargd or discrimination through an
administrative proceeding in the
Department of Labor. The
edministrative proceeding must be
initiated within 180 days after an
alleged violstion occurs. The employee
may dothls‘t:{ﬁllngaoom laint
slleging the violation withthe .
Department of Labor, Employment
Standards. Administration, Wage and
Hour Division. The Department of Labor
may order reinstatement, back pay, and
compensatory damages.

{c) A violafion of paragraph (a), (e), or
() of this section by a Commission
licensee, an applicant for 8 Commission
license, or a contractor or subcontractor
of a Commission licensee or applicant
may be grounds for—

(1) Deniel, revocation, or suspension
of the license.

(2) Imposition of a civil penalty on the
licensee or applicant. .

{3 Other enforcement action..

d) Actions taken by an employer, or

ghes s sl
employee may be predicated u;
nox?disycorleminatoty grounds. mp:n
prohibition applies when the adverse
action occurs because the employee has
engaged in protected activities. An
mlo 's engagement in protected

vitles does not automatically render
him or her immune from discharge or
discipline for legitimate reasons or from
adverse action dictated by
nonprohibited considerations.

|

61 FR 6762

61 FR 6762
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(e)(1) Each licensee and each applicant

for a license shall prominently post the
revision of NRC Form 3, “Notice to
Employees,” referenced in 10 CFR

19.11(c). This form must be posted at
locations sufficient to permit employees
protected by this section to observe a
copy on the way to or from their place
of work. Premises must be posted not
later than 30 days after an application

is docketed and remain posted while the
application is pending before the

Commission, during the term of the
license, and for 30 days following
license termination.

{2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Admintstrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in Appendix D tc
Part 20 of this chapter or by calling the
NRC Information and Records
Management Branch at (301) 415-7230.

(f) No agreement affecting the
compensation, terms, conditions, or
privileges of employment, including an
agreement to settle e complaint filed by
an employee with the Department of
Labor pursuant to section 211 of the
Energy Reorganization Act of 1974, as
amended, may contein any provision
which would prohibit, restrict, or

T otherwise discourage an employee from

participating in protected activily as

defined in h (a)(1) of this
section mcf:m ﬁut not limited to,

roviding information to the NRC or to
Eis or her employer on potential



U.S. NUCLEAR REGULATORY COMMISSION

Enforcement Policy Statement

This document compiles the *General Statement of Policy and Procedures for NRC
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and
the various amendments to the Enforcement Policy approved by the Commission through
Septemiber 10, 1997. 1t is the staff's intent to republish NUREG-1600 later this year. Pending
that republication, the Officé of Enforcement is issuing this interim compilation of all
amendments to the Policy since it was last published. This document is also accessible on the
Internet at: www.nrc.gov/OE.

The amendments to the Policy were published in the Federal Register as follows:

Federal -
Subject: Register Date
Adjustment of Civil Monetary Penalties 61FR53553 .10/11/96
Departures from FSAR : 61FR54461 10/18/96
Commission consultation, Open Enforcement '

Conferences; risk; NCVs ' 61FR65088 _ 12710/96
Part 20, Exceedance of dose constraints 61FR65128 12/10/96
Correction as to exercise of discretion . - 61FR68070 12/26/96
Gaseous Diffusion Plants; NRC organizational ‘

changes; Commission consultation o 62FR06677 02/12/97

- Participation in enforcement conferences .

involving discrimination ' 62FR13906 03/24/97

-Part 34, Radiography, examples of : 62FR28974 05/28/97

potential violations , - .

Corrections to Part 34 examples 62FR33447 06/19/97
" Enforcement conference clarification 62FR52577 ' 10/08/97

The Enforcement Policy is a general statement of policy explaining the NRC’s policies and
procedures in initiating enforcement actions, and of the presiding officers and the Commission
in reviewing these actions. This policy statement is applicable to enforcement in matters
involving the radiological health and safety of the public, including employees’ health and
safety, the common defense and security, and the environment. This statement of general
policy and procedures is published to provide widespread dissemination of the Commission’s
Brforcement Policy. However, this is a policy statement and not a regulation. The
Commission may deviate from this statement of policy and procedure as appropriate under the

. circumstances of a particular case.
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Questions concerning the Enforcement Policy should be directed to the NRC's Office of
Enforcement at (301) 415-2741.

James Lieberman, Director -
Office of Enforcement
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[ERAL STATEMENT OF POLICY
J PROCEDURE FOR NRC
ENFORCEMENT ACTIONS
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PREFACE

The following statement of general
policy and procedure explains the
enforcement policy and procedures of the
U.S. Nuclear Regulatory Commission
{NRC or Commission) and the NRC staff
(staff) in initiating enforcement actions,
and of the presiding officers and the
Commission in reviewing these actions.
This statement is applicable to
enforcement in matters involving the
radiological health and safety of the
public, including employees® health and

safety, the common defease and security,

and the cavironment.! This statement of
general policy and procedure will be
published as NUREG-1600 to provide
widespread dissemination of the
Commission's Enforcement Policy.
However, this is a policy statement and
not a regulation. The Commission may
deviate from this statement of policy and
procedure as appropriate under the
circumstances of a particular case.

L. INTRODUCTION AND PURPOSE

The purpose of the NRC eaforcement
program is to support the NRC's overall
safety mission in protecting the public and
the eavironment. Consistent with that
purpose, ecaforcement action should be
used: ’
® As a deterrent to emphasize the
importance of compliance with
requirements, and
® To encourage prompt identification and
prompt, comprehicasive correction of
violations.

! Aantitrust enforcement matters will
be dealt with on a case-by-case basis.

-1-

- Consistent with the Purpose of thig
program, prompt and vigorous
caforcement action will be taken when
dealing with licensees, veadors?,
contractors, and their employees, who

action is dependent on the
circumstances of the case and requires
the exercise of discretion after
consideration of this enforcemen;
Qolicy. In no case, however, will
hccfnsew who cannot achieve and
maintain adequate levels of protection
be penmued to conduct licensed
activities.

IL STATUTORY AUTHORITY AND
PROCEDURAL FRAMEWORK

A. Statutory Authoricy

The NRC's enforcement jurisdiction
is drawn from the Atomic Enerpgy Act
of 1954, as amended, and the Eoergy
Reorganization Act (BRA) of 1974, as
amended.

1 The term “vendor” as used in
this policy means a supplier of
products or services to be used in an
NRC-licensed facility or activity.

3 “This policy primatily addresses
the activities of NRC licensees and
applicants for NRC liceases.
Therefore, the term * “licensee** is
used throughout the policy. However,
in those cases where the NRC
determines that it is appropriate 0
take enforcement action against &
non-licensee or individual, the
guidance in this policy will be used,
as applicable. Specific guidance
regarding enforcement action against
individuals and non-licensees is
addressed in Sections VIII and X,
respectively.
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‘Section ‘161 of the Atomic Energy Act

whorizes the NRC to conduct

spections and investigations and to
fssue orders as may be necessary or
desirable to promote the common -
defense and security or to protect health
or to minimize danger to life or
property. Section 186 authorizes the
NRC to revoke licenses under certain
circumstances (e.g., for material false
statements, in response to conditions
that would have warranted refusal of a
licease on an original application, for a
licensee's failure to build or operate 2
facility in accordance with the terms of
the pecmit or license, and for violation
of an NRC regulation). Section 234
authorizes the NRC to impose civil
penalties not to exceed $100,000 per
violation per day for the violation of
certain specified licensing provisions of
the Act,-rules, orders, and license terms
implementing these provisions, and for
violations for which ficenses can be
revoked. In addition o the eaumerated

injunctive or other equitable relief for
violation of regulatory requiremeats.

Section 206 of the Energy _
Reorganization Act authorizes the NRC
%o impose civil penalties for knowing
and conscious failures to provide certain
safety information to the NRC.

Notwithstanding the $100,000 Limit
stated in the Atomic Energy Act, the
Oommissioqmayimposchlghudvﬂ
peaalties as provided by the Delx
Collection Improvement Act of 1996.
Under the Act, the Commission is
required to modify civil monetary
peaalties to reflect inflation. The
adjusted maximum civil penalty amount
is reflected tn 10 CFR 2.205 and this
Policy Statement.

Chapter 18 of the Atomic Baergy Act

providés for varying levels of criminal
peaalties (i.c., monctary fines and
$mprisonment) for willful violations of

the Act and regulations or orders issued
under sections 65, 161(b), 161(1), or 161(0)
of the Act. Section 223 provides that
criminal penalties may be imposed on
certain individuals employed by firms
constructing or supplying basic components
of any utilization facility if the individual
knowingly and willfully violates NRC
requirements such that a basic componeat
could be significantly impaired. Section

235 provides that criminal penaltics may be -

imposed on persons who interfere with
inspectors. Section 236 provides that
criminal penalties may be imposed on
persons who attempt to or cause sabotage at
a nuclear facility or to nuclear fuel,
Alleged or suspected criminal violations of
the Atomic Energy Act are referred to the
Department of Justice for appropriate
action.

B. Procedural Framework

Subpart B of 10 CFR Part 2 of NRC's
regulations sets forth the procedures the
NRC uses in exercising its enforcement
authority. 10 CFR 2.201 sets forth the
procedures for issuing notices of violation.

The procedure to be used in assessing
civil penalties is set forth in 10 CFR 2.205.
‘This regulation provides that the civil
peaalty process is initiated by issuing a
Notice of Violation and Proposed
Imposition of 2 Civil Penalty. The licensee
or other person is provided an opportunity
10 contest in writing the proposed
imposition of a civil peaalty. After
evaluation of the response, the civil penalty
may be mitigated, remitted, or imposed.
An opportunity is provided for a hearing if
a civil penalty is imposed. If a civil penalty
is not paid following a hearing or if a
hearing is not requested, the matter may be
referred to the U.S. Department of Justice
to institute a civil action in District Court.

The procedure for issuing an order to

. institute a proceeding to modify, suspend,

or revoke a licease or to.take other action
against a licensee or other person subject to
the jurisdiction of the Commission is set
forth in 10 CFR 2.202. The licensee or
any other person adversely affected by the

-2-
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order may request a hearing, .

NRC is authorized to maks o?‘,‘:
immediately effective if required.to
protect the public health, safety, o
interest, or if the violation is willful.
Section 2.204 $ets out the pwures
for issuing a Demand for Information
(Demand) to a licensee or other person
subject to the Commission's
jurisdiction for the purpose of
determining whether an order o other
caforcement action should be issued.
The Demand does not provide hearing
rights, as only information is being
sought. A licensee must answer a
Demand. -An unlicensed person may
answer a Demand by either providing -
the requestéd information or explaining
fvhy the Demand should not have been

IIL RESPONSIBILITIES

The Bxecutive Director for
Operations (EDO) and the principal
eaforcement officer of the NRC, the
Deputy Executive Director for
Regulatory Bffectiveness, hereafter
referred to as the Deputy Executive
Director, has beea delegated the
authority to approve or issuc all
escalated enforcement actions.* The
Deputy Executive Director is
responsible to the EDO for the NRC
eaforcement program. The Office of
Eanforcement (OE) exercises oversight
of and implements the NRC
eaforcement program, The Director,
OE, acts for the Deputy Executive
Director in enforcement matters in his
absence or as delegated. =
Subject to the oversight and direction
of OE, and with the approval of the
Deputy Executive Director, where

4 The term "escalated eaforcement
action” as used in this policy means 2
Notice of Violation or civil peaalty for
any Severity Level I, II, or ITI
violation (or problem) or any order
based upon a violation.
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“nessary, the regional offices normally
=NotieecofViohﬁonandproposed

—dl penalties. However, subject to the
same oversight as the regional offices,
the Office of Nuclear Reactor
chulaﬁon(NRR)andtthfﬁceof
NudeawﬁalSafetyandSafcgurds
(NMSS) may also issue Notices of
Violation and proposed civil penalties
for certain activities. Enforcement
ordenuenormauyissuedbythc
Deputy Executive Director or the
Director, OE. However, orders may
also be issued by the EDO, especially
those involving the more significant
matters. The Directors of NRR and i
NMSShavcalsobeendclegated
authority to issue orders, but it is
expected that normal use of this
‘authority by NRR and NMSS will be
coafined to actions not associated with
compliance issues. The Director, Office
ofmeconuoller.hasbeeudclegatedlhc
suthority to issuc orders where licensees
violuccommisionmguhﬁonsby

~ “yment of license and inspection

exacisedindetcminingmcseveﬁty
levels of the violations and the
appropﬁmenfomememsancﬁons,
including the decision to issuc a Notice
of Violation, or to propose or impose a
civil penalty and the amount of this
peaalty, after considering the general
pdncipl_esofdﬂsswcmn:ofpoﬁcyand
the technical significance of the '
violaﬂonsandmeamomding
circumstances.

Unless Commission consultation or
no(iﬁcationismqtﬁredbydlispolicy,
the NRC staff may depart, where
warranted in the public's interest, from
dlkpolicyasprovidedinSectionVlI.
“Exercise of Baforcement Discretion. *
The Commission will be provided
written notification of all enforcement
actions involving civil penalties or

The Commission will also be

provided notice the first time that discretion
is exercised for a plant meeting the criteria
of Section VILB.2. Inaddition, the
Commission will be consulted prior to
taking action in the following situations

(unless the urgency of the situation dictates
immediate action):

(1) An action affecting a licensee's
operation that requires balancing the public
health and safety or common defense and
security implications of not operating with
the potential radiological or other hazards
associated with continued operation;

'(2) Proposals to impose a civil penalty
for a single violation or problem that is
greater than 3 times the Severity Level [
value shown in Table 1A for that class of
licensee; .

(3) Any proposed enforcement action that
involves a Severity Level I violation;

(4) Any action the EDO believes
warrants Commission involvement;

(5) Any proposed enforcement case
involving an Office of favestigations ©n
report where the NRC staff (other than the
Ol staff) does not arrive at the same
conclusions as dhose in the OI repott

issues of intent if the Director
of Of condndes i Gy
consultation is warranted; and

(6) Any proposed enforcement action on
which the Commission asks to be .
consulted.

IV. SEVERITY OF VIOLATIONS

Regulatory requirements® have varying
degrees of safety, safeguards, or
eanvironmental significance. Therefore, the
relative importance of each violation,
including both the technical significance
and the regulatory significance, is evaluated

as the first step in the enforcement process.

* The term “requirement” as used in
this policy means a legally binding
requirement such as a statute, regulation,
licease condition, technical specification, or
order. : .

3.

S

In considering the significance of 5
violation, the staff considers the
twhnigal significance, Le., actyuag and’
potential consequences, and the
regulatory significance, [n evaluating
the technical sj s Tisk is an
appropriate consideration,

Y, for purposes of forma
enforcement action, violations are
normally categorized in terms of four
levels of severity to show their relative
importance within each of the
following eight activity areas:

L. Reactor Operations;

II.  Facility Construction;

III. Saf v

IV.  Health Physics;

V. ion;

VL. Puel Cycle and Materials
Operations;

VII. Mk“uam ' Manm;and .
VIIL. Emergency Preparedness.

. Ucmedac&ﬁ{iswmbephcedm
mewtivit):ammostmitableinligh:

indudingacdviﬁesnotdirecdycomed
byoncofmeabovclistedamas.e.g..

export license activities. Within each

-activity area, Severity Level I has been
assigned to violations that are the most
significant and Severity Level [V~ -
Severity Level I and IT violations are of
very significant regulatory concern. In
general, violations that are included in
these severity categories involve actual
or high potential impact on the public.
Severity Level I violations are cause
for significant regulatory condem.

serious but are of more than minor
conceqm; i.¢., if left uncorrected, they
could Iead to a more serious concern.
The Commission recognizes that there
are other violations of minor safety or
cavironmental concern which are
below the Ievel of significance of
Severity Level IV violations. These
minor violations are not the subject of
formal enforcement action and are not
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“ually described in inspection reports.
“the exteat such violations are

- aescribed, they are noted as Noa-Cited
Violations.

Comparisons of significance between
activity areas are inappropriate. For
example, the imniediacy of any hazard.
to the public associated with Severity
Level I violations in Reactor Operations
is not directly comparable to that
associated with Severity Level [
violations in Facility Construction.

Supplemeats I through VIIT provide
examples and serve as guidance in
determining the appropriate severity
level for violations in cach of the eight -
activity arcas. However, the examples
are neither exhaustive nor controlling.
In addition, these examples do not
create new requirements. Each is
designed to illustrate the significance
dntchRCplacsontpmicuh:type
of violation of NRC requirements.
Each of the examples in the supplements
is predicated on a violation of 2 -

be NRC reviews each case being
- wonsidered for eaforcement action on its
own merits to casure that the severity of
& violation is characterized at the level
bestaﬁtedtoﬂx_esigniﬁcanccofﬂxc
particular violation. In some cases,
special circumstances may warrant an
adjustmeat to the severity level
categorization.,

A. Aggregation of Violations

A group of Severity Level IV .
violations may be evaluated in the

increased severity level, thereby
resulting in a Severity Leve! I
problem, if the violations have the same
underlying cause or programmatic
deficieacies, or the violations

¢ A'Non-Cited Violation (NCV) is a
violation that has not been formalized
" o a 10 CFR 2.201 Notice of

lation.

contributed to or were unavoidable
consequences of the underlying problem.
Normally, Severity Level IT and II
violations are not aggregated into a higher
severity level.

The purpose of aggregating violations is to
focus the licensee's attention on the
fundamental underlying causes for which
enforcement action appears warraated and
to reflect the fact that several violations
with a common cause may be more
significant collectively than individually and
may therefore, warrant a more substantial
enforcement action.

B. Repetitive Violations

The severity level of a Severity Level IV
violation may be increased to Severity
Level I0I, if the violation can be considered
a repetitive violation.” The purpose of
escalating the severity level of a repetitive
violation is to acknowledge the added
significance of the situation based on the
licensee's failure to implement effective
corrective action for the previous violation.
The decision to escalate the severity level
of a repetitive violation will depead on the
circumstances, such as, but not limited to,
the pumber of times the violation has
occurred, the similarity of the violations
and their root causes, the adequacy of
previous corrective actions, the period of
time betweea the violations, and the
significance of the violations.

C. Willful Violations
Willful violations are by definition of

particular concern to the Commission |
because its regulatory program is based on

7 The term “repetitive violation® or
“similar violation® as used in this policy
statement means a violation that reasonably
could have been preveated by a liceasee's
corrective action for a previous violation
normally occurring (1) within the past 2
years of the inspection at issue, or (2) the
period within dhe Last two inspections,
whichever is longer.
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liccasees and dicir contractory,
cmployees, and agents acting wi
integrity and oommunhamg Wit:l
tolerated by cither the Commission or 5
licensee. Licensees are expected 1o
take sigfliﬁcmt remedial action in
responding to willfu] violations
commeasurate with the circym;

such that it demonstrates the fanoes
seriousiess of the violation thereby
creating a deterrent effect within the
licensee's organization. Al

removal of the person is not necessaril
fequ:red, substantial disciplinary acﬁo:
Is expected.

Therefore, the severity level of a
violation may be increased if the
circumstances surcounding the matter
involve careless disregard of
requiremeats, deception, or other
indications of willfulness. The term
“willfulness* as used in this policy
embraces a spectrum of violations
ranging from deliberate intent ¢o
violate or falsify to and including
careless disregard for requirements.
Willfulness does not include acts which
do not rise to the level of careless
disregard, e.g., inadvertent clerical -
errors in a document submitted to the
NRC. In determining the specific
severity level of a violation involving
willfulness, consideration will be given
to such factors as the position and
responsibilities of the person involved -
in the violation (e.g., licensee official®

$ The term *liceasce official® as
used in this policy statement means a
first-line supervisor or above, 2
licensed individual, a radiation safety
officer, or an authorized user of
licensed material whether or not listed
on a license. Notwithstanding an
individual's job title, severity level
categorization for willful acts involving
individuals who can be considered
licensee officials will consider several
factors, including the position of the
individual refative to the licensee’s
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or poa-supervisory employee), the

‘ficance of any underlying violation,

ateat of the violator (i.c., careless
disregard or deliberateness), and the
cconomic or other advantage, if any,
gained as a result of the violation. The
relative weight given to cach of these
factors in arriving at the appropriatc .
sevetity level will be dependent on the
circumstances of the violation.
However, if a licensee refuses to correct
a minor violation within a reasonable
time such that it willfully continues, the
violation should be categorized at least
at & Severity Level IV.

D. Violations of Reporting
Requirements

The NRC expects licensees to provide
complete, accurate, and timely -
information and reports. Accordingly,
unless otherwise categorized in the
" Supplemeats, the severity level of a
violation involving the failure to make &
r~maired report to the NRC will be -

' upon the significance of and the

mstances surrounding the matter
dmdwuldhxvebeenteponed.
However, the severity level of an
untimely report, in contrast to no report,
may be reduced depending on the
circumstances surrounding the matter.
A liceasee will not normally be cited for
a failure to report a condition or event
unless the licensee was actually aware of
the condition or eveat that it failed to
report. A licensee will, on the other
hand, normally be cited for a failure to
report & condition or event if the” -
liceasee knew of the information to be
teported.lmdidnotrecognindmit
was required to make a report.

V. PREDECISIONAL ENFORCEMENT -
CONFERENCES

organizational structure and the

individual's responsibilities relative to

the oversight of liceased activities and to
* of licensed material.

Whenever the NRC has learned of the
cxistence of a potential violation for which
escalated enforcement action appears (o be
warranted, or recurring nonconformance on
the part of a vendor, the NRC may provide
an opportunity for a predecisional
enforcement conference with the licensee,
vendor, or otheér person before taking
enforcement action. The purpose of the
conference is to obtain information that will
assist the NRC in determining the
appropriate enforcement action, such as:
(1) a common understanding of facts, root
causes and missed opportunities associated
with the appareat violations, (2) 2 common
understanding of corrective actions taken or

planned, and (3) 2 common understanding
of the significance of issues and the need
for lasting comprehensive corrective action.,

If the NRC concludes that it has sufficient
information to make an informed
eaforcement decision, a conference will not
normally be held unless the licensee
requests it. However, an opportunity for a
conference will normally be provided -
before issuing an order based on & violation
of the rule on Deliberate Misconduct or a
civil penalty to an unlicensed person. If a
conference is not held, the licensee will

normally be requested o provide & written

response o an inspection report, if issued,
as to the licensee's views on the apparent
violations and their root causes and a
dacnpuonofphnnedonmplemented
corrective actions.

Dunngdlepmdedsionalenfomemmt
confereace, the licensee, vendor, or other
persons will be given an opportunity to
purpose of the conference, including an
explanation to the NRC of the immediate
corrective actions (if any) that were taken
following ideatification of the poteatial
violation or nonconformance and the long-
term compreheasive actions that were taken
or will be taken to prevent recurrence.
Licensees, veadors, or other persons will
be told when a meeting is a predecisional
enforcemerit conference.

A predecisional eaforcement conference is
2 meeting between the NRC and the
licensee. Conferences are normally held in
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memgionalofﬁcatndammmy

Dormally be
to the public iftheenfomemeit acz,in

being contemplated:

(1) Would be taken against an
individual, or if the action, though not
takea against an individual, turns op
whether an individual has committed
wmngdomg. .

(2) Involves significant personnel
failures where the NRC hag requested
that the individual(s) involved be
preseat at the conference;

(3) Is based on the findings of an
NRC Office of Investigations report
that has notbeenpubhclydxsclosed, or

(4) Involves safeguards information,
Privacy Act information, or
information which could be considered
proprictary;

In addition, conferences will not
normally be open to the public if:

(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the W

individual's name; or

(G)Ihceonfetencewmbeeondlmd
by telephone or the conference will be
conducted at 2 relatively small
licensee's facility.

Notwithstanding meeting any of these
ctiteria, a conference may still be open
if the conference involves issues related
to an ongoing adjudicatory proceeding
with one or more intervenors or where
the evidentiary basis for the conference
is 2 matter of public record, such as an
adjudicatory decision by the
Department of Labor. In addition,
notwithstanding the above normal
criteria for opening or closing
conferences, with the approval of the
Executive Director for Operations,

conferences may either be open or

closed to the public after balancing the
beaefit of the public's observation
against the poteatial impact on the
ageacy's decision-making process in a
particular case.

The NRC will notify the licensee that



the conference will be open to public
ervation. Coansistent with the
,cacy’s policy on open meetings,
“Staff Meetings Open to Public,*
published September 20, 1994 (59 FR
48340), the NRC intends to announce
open conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room, (2) a toll-free
telephone recording at 800-952-9674,
(3) a toll-free clectronic bulletin board
at 800-952-9676, and on the World
Wide Web at the NRC Office of
Enforcement homepage
(www.nrc.gov/OE). In addition, the
NRC will also issue a press release and
notify appropriite State liaison officers
that a predecisional enforcement
conference has been scheduled and that
it is opea to public observation.
may observe but may not participate in
the conference. It is noted that the
purpose of conducting open conferences
i not to maximize public attendance,
rather to provide the public with
Jottunities to be informed of NRC
activities consistent with the NRC's
ability to exercise its regulatory and
safety responsibilitics. Therefore,
members of the public will be allowed
access to the NRC regional offices to
atend open enforcement conferences in
accordance with the “Standard
Operating Procedures for Providing
Security Support For NRC Hearings and
Meetings,* publishéd November 1, 1991
(56 FR 56251). These procedures
provide that visitors may be subject to
personnel screening, that signs, banners,
postecs, etc., not larger than 18" be
permitted, and that distuptive persons
may be removed. The open conference
will be terminated if disruption
interferes with a successful conference.
NRC's Predecisional Enforcement
Conferences (whether open or closed)
oormally will be held at the NRC's
regional offices or in NRC Headquarters
Offices and not in the vicinity of the

- “-ensee's facility.
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For a case in which an NRC Office of
Investigations (OI) report finds that
discrimination as defined under 10 CFR
50.7 (or similar provisions in Parts 30, 40,
60, 70, or 72) has occurred, the OI report
may be made public, subject to withholding
certain information (i.c., after appropriate
redaction), in which case the associated
predecisional enforcement conference will
normally be open to public observation. In
a conference where a particular individual
is being considered poteatially responsible
for the discrimination, the conference will
remain closed. In either case (i.c., whether
the conference is opea or closed), the
employee or former employee who was the
subject of the alleged discrimination
(hereafter referred to as "complainant®)
will normally be provided an opportunity to
participate in the predecisional enforcement
conference with the licensee/employer.
This participation will normally be in the
form of a complainant statemeant and
comment on the liceasee's presentation,
followed in turn by an opportunity for the
licensee to respond to the complainant's
preseatation. In cases where the
complainant is unable to attend in person,
arrangements will be made for-the

complainant's participation by telephone or

" an opportunity given for the complainant to

submit a written response to the licensee's
prescatation. If the licensee chooses to
forego an enforcement conference and,
instead, responds to the NRC's findings in
writing, the complainant will be provided
the opportunity to submit written commeats
on the licensee's response. For cases
involving potential discrimination by a
contractor or vendor to the licensee, any
associated predecisional enforcement
conference with the contractor or vendor
would be handled similarly. These
arrangements for complainant participation
in the predecisional caforcement conference
are not to be conducted or viewed in any
respect as an adjudicatory hearing. The
purpose of the complainant’s participation
is to provide information to the NRC to
assist it in its enforcement deliberations.

A predecisional enforcement conference
may not need o be held in cases where
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there is a full adjudicatory pecopg
before the Department of Labor, Ifa
conference is held in such cases, '
genenally the conference will focus on
the licensee's corrective action, As
with discrimination cases based on O
investigations, the complainans may be
allowed to participate.

Members of the public attending
conferences will be reminded thag ?ll;c :
the apparent violations discussed at
predecisional enforcement conferences
are subject to further review and may
be subject to change prior to any
resulting enforcement action and ¥3)
the statements of views or expressions
of opinion made by NRC employees at
predecisional caforcement conferences, -
or the lack thereof, are not intended to
represcat final determinations or
beliefs. ‘

When needed to protect the public
health and safety or common defense
and security, escalated eaforcement
action, such as the issuance of an
immediately effective order, will be
taken before the conference. In these
cases, a conference may be held after

. the escalated eaforcement action is
“taken.

VI. ENFORCEMENT ACTIONS

This section describes the

_eanforcement sanctions available to the

NRC and specifies the conditions under
which each may be used. The basic
caforcement sanctions are Notices of
Violation, civil peaaltics, and orders of
various types. As discussed further in
Section VLD, related administrative
actions such as Notices of
Nonconformance, Notices of
Deviation, Confirmatory Action
Letters, Letters of Reprimand, and
Demands for Information are used to
supplement the enforcement programt.
In selecting the enforcement sanctions
or administrative actions, the NRC will
consider enforcement actions taken by
other Federal or State regulatory
bodies having concurreat jurisdiction,
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~-~h as in transportation matters.

lly, wheaever a violation of NRC
«-quirémeants of more than a minor
concern is identified, enforcement action
is taken. The nature and extent of the
eaforcement action is intended to reflect
the seriousness of the violation involved.
For the vast majority of violations, a
Notice of Violation or a Notice of
Noanconformance is the normal action.

4. Notice of Violation

A Notice of Violation is a written
notice setting forth one or more
violations of a legally binding
requirement. The Notice of Violation
normally requires the recipient to
provide a written statement describing .
(1) the reasons for the violation or, if
contested, the basis for disputing the
violation; (2) corrective steps that have
beea taken and the results achieved;
(3) corrective steps that will be taken to
prevent recurrence; and (4) the date
**~a full compliance will be achieved.

IRC may waive all or portions of a

«--w£0 responise to the extent relevant
information has already been provided
o the NRC in writing or documeated in
an NRC inspection report.  The NRC
may require responses to Notices of
Violation to be under oath. Normally,
responses under oath will be required
oaly in connection with Severity Level
I, I, or II violations or orders.

The NRC uses the Notice of Violation
as the usual method for formalizing the
existence of a violation. Issuance of a
Notice of Violation is normally the only
enforcement action taken, except in
cases where the criteria for issuance of
civil penalties and orders, as set forth in
Sections VI.B and VI.C, respectively,
are met. However, special
findings may warrant discretion being
exercised such that the NRC refrains
from issuing.a Notice of Violation. (See
Section VIL.B, "Mitigation of
Eoforcement Sanctions.*) In addition,

‘es are not ordinarily cited for

violations resulting from matters not within
their control, such as equipment failures
that were not avoidable by reasonable
licensee quality assurance measures or
management controls. Generally, however,
licensees are held responsible for the acts of
their employees. Accordingly, this policy
should not be construed to excuse personnel
errors.

B. Givil Penalty

A civil penalty is a monetary penalty that
may be imposed for violation of (1) certain
specified licensing provisions of the Atomic
Energy Act or supplemeatary NRC rules or
orders; (2) any requirement for which a
license may be revoked; or (3) reporting
requirements under section 206 of the
Energy Reorganization Act. Civil penalties

- are designed to deter future violations both

by the involved licensee as well as by other
licensees conducting similar activities and
to emphasize the need for liceasees to
ideatify violations and take prompt
comprehiensive cornective action.

Civil penalties are considered for Severity
Level III violations. In addition, civil
penalties will normally be assessed for
Severity Level I and IT violations and
knowing and conscious violations of the
reporting requirements of section 206 of the
Energy Reorganization Act.

Civil penalties are used to encourage
prompt identification and prompt and
compreheasive correction of violations, to
emphasize compliance in a manner that
deters future violations, and to serve to
focus licensees® atteation on violations of

orindirect, in a violation may lead to an
increase in the civil penalty, the lack of
management involvement may not be used
to mitigate a civil penalty. Allowing
mitigation in the latter case could encourage
the lack of management involvemeat in
licensed activities and a decrease in
protection of the public health and safety.

]

1. Base Qivil Penalty

The NRC imposes different levels of
penalties for different severity level
violations and different classes of
licensees, vendors, and other persons.,
Tables 1A and 1B show the base civil
penalties for various reactor, fuel
cycle, materials, and vendor programs.
(Civil penalties issued to individuals
are determined on a case-by-case
basis.) The structure of these tables
geaerally takes into account the gravity
of the violation as a pri
consideration and the ability to pay as a
secondary consideration. Generally,
operations involvifig greate r nuclear
material inventories and greater
poteatial consequences (o the public
and licensee employees receive higher
civil penalties. Regarding the
sccondary factor of ability of various
classes of licensees to pay the civil
peaalties, it is not the NRC's intention
that the economic impact of s civil
penalty be so severe that it puts a
liceasee out of business (orders, rather
than civil penalties, are used when the
intent is to suspend or terminate
licensed activities) or adversely affects
a licensee's ability to safely conduct
licensed activities. The deterrent effect
of civil penalties is best served when
the amounts of the penalties take into
account a licensee's ability to pay. In
determining the amount of civil
penalties for licensees for whom the
tables do not reflect the ability to pay
or the gravity of the violation. the NRC
will consider as necessary an increase
or decrease on a case-by-case basis.
Nornially, if a licensee can
demonstrate financial hardship, the
NRC will consider paymeats over
time, including interest, rather than
reducing the amount of the civil
penalty. However, where a licensee
claims financial hardship, the liceasee
will normally be required to address
why it has sufficient resources to safely
conduct licensed activities and pay
license and inspection fees.
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2. CWvil Penalty Assessment

In an effort to (1) emphasize the
importance of adherence to requirements
and (2) reinforce prompt self-
identification of problems and root
causes and prompt and comprehensive
correction of violations, the NRC
reviews each proposed civil penalty on
its own merits and, after.considering all
relevant circumstances, may adjust the
base civil penalties shown in Table 1A
and 1B for Severity Level I, I1, and III
violations as described below.
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The civil penalty assessment process
considers four decisional points: (2)

escalated enforcement action (regardless of -

the activity area) during the past 2 years or
past 2 inspections, whichever is longer;

(b) whether the licensee should be givea
credit for actions related to identification;
(c) whether the licensee's corrective actions
are prompt and comprehensive; and (d)
whether, in view of all the circumstances,

the matter in question requires the exercise

of discretion. Although each of these

associated considerations £

case, the OIoOmE of the yer ST
process for each violation or robl
abseat the exerclse of discretion, 1o

limited to one of the following three

results: 0o Civil penalty, 3 base éivi
peaalty, or a base civilty ty ol
escalated by 100%. The flow chart
presented below is a graphic
representation of the civil penalty
assessment process. '

decisional points may have several
YES q))
2

cp
. 8ASE

@ cpP
@ BASE

cP
+100%

* Shoutd the licensee be given credit for actione
related to identification? .

(D) Otscretion, e.4., 611 and  violations shoutd
cosutt n & GIvii penaity regardicss of {0 and CA.




% Iniial Escalated Action.

«/hea the NRC determines that a non-
willful Severity Level II violation or
problem has occurred, and the licensee
has not had any previous escalated
mions(mgardlmofthcauivityawa)
duxingdlcpastzycamorzinspections,
whichever is longer, the NRC will
consider whether the licensee's
corrective action for the present
violation or problem is reasonably
prompt and compreheasive (see the
discussion under Section VI.B.2.c,
below). Using 2 years as the basis for
asscssment is expected to cover most
situations, but considering a slightly
Iongerorshortcrpedodmiglnbe
warranted based on the circumstances of
a particular case, The starting point of
this period should be considered the date
whea the liccasee was put on notice of ,
the need to take corrective action. For a
lioeusee-idenﬁﬁedvioladonounevent.
this would be when the licensee is aware
“~ a problem or violation exists

pointww!dbewlwntthRCpmsm:
- liceasee on notice, which could be
dmﬁgdxeinspeeﬁon,atﬂ:einspeaion
exit meeting, or as part of post-
inspection communication.

If the corrective action is judged to be
promp¢ and comprehensive, a Notice of
Violation normally should be issued
with no associated civil peaalty. If the
corrective action is judged to be less
than prompt and comprehensive, the
" Notice of Violation normally should be
issued with a base civil penalty.

b. Credit for Actions Related to
Identification. -

(1) If a Severity Level I or II violation
or a willful Severity Leve! INI violation
has occurred—or if, during the past 2
years or 2 inspections, whichever is
longer, the licensee has been issued at
least-one other escalated action—the civil

Y assessmeat should normally
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consider the factor of identification in
addition to cdtrective sction (see the
discussion under Section VL.B.2.¢, below).
As 1o ideatification, the NRC should
consider whether the licensce should be
given credit for actions related to

In each case, the decision should be
focused on ideatification of the problem
requiring corrective action. In other
words, although giving credit for -
Identification and Corrective Action should
be separate decisions, the concept of
Identification presumes that the identifier
recognizes the existence of a problem, and
understands that corrective action is
needed. The decision on Identification
requires considering all the circumstances
of identification including: -

() Whether the problem requiring
corrective action was NRC-identified, :
licensee-identified, or revealed through an
event’; '

() Whether prior opportunities existed to
ideatify the problem requiring corrective
action, and if so, the age and number of

? An “event,” as used here, means (1)
an eveat characterized by an active adverse
impact on equipment or personnel, readily
obvious by human observation or
instrumentation, or (2) & radiological
impact on personnel or the environment in
excess of regulatory limits, such as an
overexposure, a release of radioactive
material above NRC limits, or a loss of
radioactive material. For example, an
equipment failure discovered through a spill
of liquid, a Joud noise, the failure to have a
system respond properly, or an annunciator
alarm would be considered an event; a
system discovered to be inoperable through
a document review would not. Similarly, if
a liceasee discovered, through quarterly
dosimetry readings, that employees had
beea inadequately monitored for radiation,
the issuc would normally be considered
licensee-identified; however, if the same
dosimetry readings disclosed an
overexposure, the issue would be

considered an event.
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@if) Whether the problem wag
mvealedaslhcmultofalicmse“df.
monitoring effort, such a5 conducting
an ?.Udit, a test, asurvcium' a design
review, or troublesh, .

(iv) For a problem revealed through
an event, the ease of discovery, and the
degree of licensec initiaifve iy

. identifying the root cause of the

problem and any associated violatiops-

(V) For NRC-identified issues,
whether the licensee would likely have
identified the issue in the same time-
period if the NRC had not been
involved; A . .

(vi) For NRC-ideatified issues,
whether the licensee should have
idcatified the issue (and taken action)
carlier; and .

(vii) For cases in which the NRC
ideatifies the overall problem requiring
corrective action (cg., 2 i
issue), the degree of licensee et fniattye. initiative
or lack of initiative in identifying the
problem or problems requiring

(2) Although some cases may
consider all of the above factors, the
importance of each factor will vary
based on the type of case as discussed
in the following general guidance:

(i) Licensee-Identified. When a'
problem requiring corrective action is
licensee-identified (i.c., identified
before the problem has resulted in an
evenf), the NRC should normally give

-the licensee credit for actions related to

identification, regardless of whether
prior opportunities existed to identify
the problem. :
(ii) Identified Through an Eveat.
When & problem requiring corrective
action is ideatified through an eveat,
the decision on whether to give the
liceasee credit for actions related to
identification normally should consider
the ease of discovery, whether the
eveat occurred as the result of a
licensee self-monitoring effort Gi.c.,
whether the licensce was “looking for
the problem”), the degree of licensee
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initiative in identifying the problem or -

problems requiting corrective action,
and whether prior opportunities existed
to identify the problem.

Any of these considerations may be
overriding if particularly noteworthy or
particularly egregious. For example, if
the eveat occurred as the result of
conducting a surveiliance or similar self-
monitoring effort (i.c., the licensee was
looking for the problem), the licensee
should normally be given credit for
identification. As a second instance,
evea if the problem was easily
discovered (¢.g., revealed by a large
spill of liquid), the NRC may choose to
give credit because noteworthy licensee
cffort was exerted in ferreting out the

- root cause and associated violations, or

simply because no prior opportunities
(c.g., procedural cautions, post-
maintenance testing, quality control

to give the licensee credit for actions
related to Identification stiould normally
be based on an additional question:
should the licensee have reasonably
identified the problem (and taken action)
carlier? '

In most cases, this reasoning may, be
based simply on the ease of the NRC
inspector's discovery (e.g., conducting a
walkdown, observing in the control
room, performing a confirmatory NRC
radiation survey, hearing a cavitating
pump, or finding a valve obviously out
of position). In some cases, the
licensee's missed opportunities to
ideatify the problem might include a

. similar previous violation, NRC or

industry notices, internal audits, or
readily observable trends.

If the NRC identifies the violation but
concludes that, under the circumstances,
the licensee's actions related to
Ydentification were not unreasonable, the
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matter would be treated as licensee- .
identified for purposes of assessing the civil
peaalty. In such cases, the question of
Hdentification credit shifts to whether the
licensee should be penalized for NRC's.
identification of the problem.

{iv) Mixed Identification. For “mixed"”
ideatification situations (i.c., where
multiple violations exist, some NRC-
identified, some licensce-ideatified, or
where the NRC prompted the licensee to
take action that resulted in the identification
of the violation), the NRC's evaluation
should normally determine whether the
liceasee could reasonably have been

_ expected to identify the violation in the

NRC's absence. This determination should
consider, among other things, the timing of
the NRC's discovery, the information
available to the licensee that caused the
NRC concem, the specificity of the NRC's
concern, the scope of the liceasee's efforts,
the level of liceasee resources given to the
investigation, and whether the NRC's path
of analysis had beea dismissed or was being
pursued in parallel by the liceasee.

In some cases, the licensee may have
addressed the isolated symptoms of each
violation (and may have identified the
violations), but failed to recognize the
common root cause and taken the necessary
comprehensive action. Where this is true,
the decision on whether to give licensee
credit for actions related to Identification
should focus on identification of the
problem requiring corrective action (e.g.,
the programmatic breakdown). As such,
depending oa the chronology of the various
violations, the carlicst of the individual
violations might be considered missed
opportunities for the licensee to have
identified the larger problem.

(v) Missed Opportunities to Identify.
Missed opportunities include prior
notifications or missed opportunities to
ideatify or preveat violations such as (1)
through normal surveillances, audits, or
quality assurance (QA) activities; (2)
through prior notice i.c., specific NRC or
industry notification; or (3) through other
reasonable indication of a poteatial problem
or violation, such as observations of
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cmployees and :
to take effective co ; “l;ls&i}::n
may include findings of the NRC, the
licensee, or industry made at omér .
facilities operated by the licensee ’
where it is reasonable to expect the
licensee to take action to identify or
preveat similar problems at the facilin
fubjea to the enforcement action at
issue. In ummg this factor,
consideration will be given to, among
other things, the opportunities availabl
to discover the violation, the ease of
discovery, the similarity between the
violation and the notification, the
period of time between when the
violation occurred and when the

notiﬁcationwas_:ssmd’ , the action

taken (or planned) by the licensee in
response to the notification, and the
level of management review that the
! ion received (or should have
The evaluation of missed
opportunities should normally depend
on whether the information available t
the liccnsee should reasonably have
caused action that would have
opportunities is normally not applied
where the licensee appropriately .
reviewed the opportunity for
application to its activities and .
reasonable action was cither takea or
planned to be taken within a reasonabj
In some situations the missed
opportunity is a violation in itself. In
these cases, unless the missed
opportuaity is a Severity Level IIl
violation in itself, the missed
opportunity violation may be grouped
with the other violations into a single
Severity Level ITI “problem.*
However, if the missed opportunity is
the only violation, thea it should not
normally be counted twice (i.c., both
as the violation and as a missed
opportunity--"double counting ") unles
the number of opportunities missed w
particularly significant. i
The timing of the missed opportunit:
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*ould also be considered. While a rigid
e-frame is unnecessary, a 2-year

petiod should generally be considered
for consistency in implementation, as
the period reflecting relfatively current
performance. .

(3) Whea the NRC determines that the
licensee should receive credit for actions
related to Mentification, the civil penalty
assesstient should normally result in
cither no civil penalty or a base civil
peaalty, based on whether Corrective
Action is judged to be reasonably
prompt and comprehensive. When the
liceasee is not givea credit for actions
related to Identification, the civil penalty
assessmeat should normally result in a
Notice of Violation with either a base
civil peaalty or a base civil penalty
escalated by 100%, depending on the
quality of Corrective Action, because the
licensee's performance is clearly not
acceptable, -

c. Credit for Pmnqpt and
“wprehensive Corrective Action.

- she purpose of the Corrective Action
factor is to encourage liceasees to (1)
tke the immediate actions necessary
-upon discovery of a violation that will
restore safety and compliance with the
license, regulation(s), or other
requirement(s); and (2) develop and -
implement (in a timely manner) the
lasting actions that will not only prevent
recurreace of the violation at issue, but

will be appropriately compreheasive,

(¢.g., past enforcement history,
ideatification), the licensee's corrective
actions should always be evaluated as
part of the civil penalty assessment
process. As a reflection of the
importance given to this factor, an NRC
judgment that the licensee's corrective
action has not beea prompt and
enmpreheasive will always result in

1g at least 2 base civil penalty.

In assessing this factor, consideration will
be given to the timeliness of the corrective
action (including the promptness in
developing the schedule for long term
corrective action), the adequacy of the
licensee's root cause analysis for the
violation, and, given the significance and
complexity of the issue, the )
comprehensiveness of the corrective action
(i.c., whether the action is focused
narrowly to the specific violation or broadly
to the general arca of concern). Bven in
cases whea the NRC, at the time of the
enforcement conference, identifies
additional peripheral or minor corrective
action still to be taken, the licensee may be
givea credit in this arca, as long as the
liceasee's actions addressed the underlying
root cause and are considered sufficient to
preveat recurreace of the violation and
similar violations. - :

Normally, the judgment of the adequacy
of corrective actions will hinge on whether
the NRC had to take action to focus the
licensee's evaluative and corrective process
in order to obtain comprehensive corrective
action. This will normally be judged at the
time of the eaforcement coaference (e.g.,
by outining substantive additional areas
where corrective action is needed). Earlier
informal discussions between the licensee
and NRC inspectors or management may
result in improved corrective action, but
shiould not normally be a basis to deay
credit for Corrective Action. For cases in
which the licensee does not get credit for
actions related to Mertification because the
NRC ideatified the problem, the assessment
of the licensee's corrective action should

begin from the dme whea the NRC put the

ficensee on notice of the problem.
Notwithstanding eveatual good
comprehensive corrective action, if -
immediate corrective action was not taken
to restore safety and compliance once the
violation was identified, corrective action
would not be considered prompt and
comprehensive.

Corrective action for violations involving
discrimination should normally only be
considered compreheasive if the liceasee
takes prompt, comprehensive corrective

1f-

action that (1) addresses thé broag,
envimnment‘fdrraisingsaf;;oo

. in the workplace, and (2) provides g

remedy for the particular
discrimination at issye,
In response to violations of 19 CFR

+ 50.59, corrective action should

normally be considered prompt and

_ comprehensive only if the ticenses -

(1) Makes a pronpt decision on
operability; and either '

(i) Makes a prompt evaluation under
10 CFR 50.59 if the licensee intends to
maintain the facility or procedure in the
as found condition; or

(iii) Promply initiates corrective
action consistent with Critefion XVI of
10 CFR 50, Appeadix B, if it intends
to restore the facility or procedure to
the FSAR description.

d. Exercise of Discretion.

As provided in Section VII, "Exercise
ofDise;eﬁon,'discteuon_ jion may be
exercised by either escalating or
mitigating the amount of the civil

the violation at issue and that it
conveys the appropriate message o the
Licensee. However, in no instance will
a civil penalty for any one violation
exceed $110,000 per day.

TABLE 1A-BASE CIVIL FENALTIES

&. Power reactocs and
gascous diffusion plants........ -$110,000
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services, suclear phanmacies, and physician
W¥ices.
TABLE 1B-BASE CIVIL PENALTIES
Severity Level Base Civil Pemlty
Amount (Percent of amount
listed in Table 1A)
1. 100%
In. 80%
m . 50%
C. Orders

An order is a written NRC directive to
modify,suspend,ormvokcaliwosc;to
ccase and desist from a given practice or
activity; or to take such other action as
mybepropq-_(see 10 CFR 2.202).
Orders may also be issued in lieu of, or
in addition to, civil penaltics, as
appropriate-for Severity Level I, II, or
I violations. Orders may be issued as
follows:

L. Licease Modification orders are

ued when some change in licensee

» ~fuipment, procedures, personnel, or
~ management controls is necessary. -

2. Suspeasion Orders may be used:
@ To remove a threat to the public
bealth and safety, common defense and

security, or the eavironment:

(®) To stop facility construction when,
Q@ Furthecworkoouldptedudc“:
dgniﬁcamlyhindcrmeideqﬁﬁationor

(d) When the licensee interferes with
mcconduaofminspocdonor
investigation; or

(¢) For any reason not meationed
above for which license revocation is

legally authorized.

Suspeasions may apply to all or part of
the licensed activity. Ordinarily, a licensed
activity s not suspended (nor is a ,
suspeasion prolonged) for failure to comply
with requirements where such failure is not
willful and adequate corrective action has
been taken.

3. Revocation Orders may be used:

(2) When a licensee is unable or
unwilling to comply with NRC
requirements;

(b) When a licensee refuses to correct a
violation; . Lo

(c) Whean licensee does not respond to
Notice of Violation where a response was
required;

(d) Whea a licensee refuses to pay an
applicable fee under the Commission's
regulations; or .

(¢) For any other reason for which
revocation is authorized under section 186
of the Atomic Energy Act (¢.g., any

condition which would warrant refusal of a

licease on an original application).

4. Cease and Desist Orders may be used
to stOp an unauthorized activity that has
ﬁoutinnédaft‘m'nsotiiiza.tioubytheNRCﬂl‘lt
the activity is unauthorized.

S. Orders to unlicensed persons,
including vendors and contractors, and
employces of any of them, are used when
the NRC has identified deliberate
misconduct that may cause a licenses to be
in violation of an NRC requirement or
whq-cinoompleworinaowmcinfotmation
is deliberately submitted or where the NRC
loses its reasonable assurance that the
liceasee will meet NRC requiremeats with
that person involved in licensed activities.

Unless & separate response is warranted
pursuant to 10 CFR 2.201, a Notice of

- Violation need not be issued where an order

is based on violations described in the
order. The violations described in an order
need not be categorized by severity level.
Orders are made effective immediately,
without prior opportunity for hearing,
wheanever it is determined that the public
healdh, interest, or safety so requires, or
whea the order is responding to a violation
involving willfulness. Otherwise, a prior
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D. Related Administrative Actions

In addition to the formal enforcemen
actions, Notices of Violation, civil
pcnaltiu,. and orders, the NRC also

Dcmandsforlnformaﬁonto
supplementitsenfomemempmgnm.
'chRCcmec(slioensm;nd
vcndomtotmmetoanyobﬁgaﬁons
andoommimmmﬂﬁng&ommuc
wtionsandwm,nothesintetohme
appropriate orders t0 easure that these
obligationsandcommitmemsarenwt.
L. Notices of Deviation are written
notices describing a licensee's failure
%o satisfy a commitment where the
commitment involved has not been
made a legally binding requirement. A
Notice of Deviation requests a licensee
to provide a written explanation or
statemeat describing corrective steps
taken (or planned), the results
achieved, and the date when corrective
action will be completed. '
2. Notices of Nonconformance are
written notices describing vendor's
failures to meet commitments which
have fiot been made legally binding
requirements by NRC. An example is
a commitment made in a procurement
contract with a licensee as required by
10 CFR Part 50, Appendix B. Notices




a liceasee's or
vendor's agreement to take certain
actions to remove significant concerns
about health and safety, safeguards, or
the eavironment.

Commission jurisdiction ifying a
performance of licensed activities.

5. Demands for Information are .
demands for information from licensees
or other persons for the puzpose of
ctiabling the NRC 10 determine whether
a0 order or other enforcement action
should be issued.

VIL EXERCISE OF DISCRETION

$atutory authority to ensure that the
resulting action
appropﬁatelymﬂeetsdwlevequNRC
eoncunmgnmmgmeviohﬁonuism
andconveysdwtppropﬁmmageto
the licensee.

lfd:capplicaﬁonofthenormal
indﬂspolicydoesnotmminm
approptiatcsancﬁon,wimmcappmval
of the Deputy Executive Director and
consultation with the EDO and
Gommision.aswamnwd,tthRC

Compllation of netC Enforcement m%

maylpp!yitsﬁdlenfomemcmauthority
where the action is warranted. NRC action
may include (1) escalating civil penalties,
(Z)issu{ngappmpriatcorders.md,

(3) assessing civil penalties for continuing .

violations on a per day basis, up to the
statttory limit of $110,000 per violation,
per day. _

1. Civil penalties. Notwithstanding the
outoomeofdlcuorma!civilpcaalty
asscssmeat process addressed in Section
VLB, the NRC may exercise discretion by
cither proposing a civil penalty where
application of the factors would otherwise
multhzcmpenaltyorbywwlaﬁngmc
amount of the resulting civil penalty (i.c., .
bascoruvicclhcbésccivilpwalty)to
ensurcthatdlcproposedcivilpcnalty
reflects the significance of the
Cimmstamandconvcysmeappmpﬁatc
regulatory message o the licensee. The -
Commission will be notified if the deviation
inthpammmtofﬂxccivi[peualtypmposcd
undadﬁsdisaeﬁonﬁ'omthc'ammot‘dzc
dvilpeualtyasemdunderdxenormal
Pprocess is more than two times the base
dvﬂpwﬂtyshomh‘l‘&bls 1A and 1B.
EnmplwwhendﬁsdimtionMdbe
coasidered include, but are not fimited to
the following: _

()] PmblemswcgorizeduSevaky
Level Ior IT;

®) Overexposures, or releases of
radiological material in excess of NRC

(¢) Situations involving particularly poor

performance, or involving

(d) Situations when the licensee's
puﬁadaﬂypoor.orwhendwamw
viohtionisdimcdyrepeﬁﬂveofanarlier
violation;

M Simaﬁonswhenmclicensecmadea
conscious decision to be in noncompliance
in order to obtain an economic benefic;

(® Cascs involving the loss of a source.
In addition, unless the licensee self-
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neo&csaryorduirable.issuuordct_sin
wﬁmcﬁonwithorinliwofcivil
peualtiutowhlcveotfonnalize
cotrective actions and to deter further
Tecurrence of sedious violations.

"3. Danyeivi!penaluu_ nalties. In order to
rewgnizcﬂ:caddedtechnialsafety
‘i@’ﬁeanceormsﬂatoryﬁsnlﬁmme
formosecasswhueavuymong
mageiswammedforatig!ﬂﬁcam
violation that continues for more than
one day, the NRC may exercise

peaalty
to the statutory limit of $110,000 for
NRC may exercise this discretion if a
liemseewasawueordeadyshould
havebeenawamofaﬁohﬁon,orif
the!icenseehadanoppomm&yto
failed to do s0.

8. Mitigation of Enforcement Sanctions

The NRC may exercise discretion and
refrain from issuing a civil penalty
and/or a Notice of Violation, if the
outcome of the normal process
described in Section VLB does not
result in a sanction consistent with an
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appropriate regulatory message. action committed to by the licensee by the result of 2 comprehensiye
" Boweter, even i (e NRC exerciscs  ead of the nspecton, ncloding immedite  problems Meonteee™ oo
this discretion, whea the licensee failed corrective action and comprehensive dmwasdevdoped'inmpomwme
to make a required report to the NRC, a corrective action to preveat recurrence; shutdownoridenﬁﬁed,“wtoh
separate caforcement action will (d) It was not a willful violation or if it °mpl°y°°‘“°8‘ﬁ°ﬂl°lhelioense¢ a
normally be issued for the licensee's was 2 willful ‘violation; dlcNRCfdenﬁﬁ%thcviohﬁmm&a
failure to make a required report. The () The information concerning the ofdleothcroriteriammchRC
approval of the Director, Office of violation, if not required to be reported, should determine wbemereufom
Enforcement, with consultation with the was promptly provided to appropriate NRC action'ismcusuygo.cmmm
Deputy Executive Director as personnel, such as a resident inspector or action, or if discretion may still ba
warranted, is required for exercising regional section or branch chief: appropriate.)
discretion of the type described in (ii) The violation involved the acts of a () Itis based upon activities of the
Section VIL.B.1.b where a willful low-level individual (and not a licensee licensee prior to the evens leading (o
violation is involved, and of the types * official as defined in Section IV.C); the shutdown;
described in Sections VILB.2 through @iii) The violation appears to be the (©) It would ot be categorized a1 5
VILB.6. Commission notification is isolated action of the employee without severity lcvclhigherthanchcﬁty
required for exercising discretion of the management involvement and the violation  Leve] II;
type described in: (1) Section VIL.B.2 was not caused by lack of management @ Itwasnotwﬂmn;md
the first time discretion is exercised oversight as evidenced by either a history - (e) ’[hc.licensec's_ decision to restart
during that plant shutdown, and (2) of isolated willful violations or a lack of ﬂlcplantmqui:mNRCeomm,
Section VIL.B.6 where appropriate adequate audits or supervision of 3. Violations Invélving Old Design
based on the uniqueness or significance employees; and - The NRC may refrain from
of the issuc. Examples when discretion (iv) Significant remedial action pmposingaeivﬂpenaltyforasmy
shouldbeeonsiduedforgiepaningﬁoﬁ commensurate with the circumstances was chelllorIIIviolationinvolvinga
the normal approach in Section VLB taken by the licensee such that it past problem, such as in .
include but are not limited to the demonstrated the seriousness-of the design.minsta!hﬁon,pmvidedmat
following: . violation to other-employees and the violation is documented tn an
1. lkensqe-ldenﬁﬁedchaitchvd contractors, thereby creating a deterrent inspeedontepon(oromcialﬁcldm
¢ Violations. The NRC, with the cffect within the licensee's organization. _forsomematedalm)malndudesa
spproval of the Regional Administrator Although removal of the employee from description of the corrective action and
or his or her designee, may refrain from Licensed activities is not necessarily dmitmwesanofdwfouowing
issuing a Notice of Violation for a required, substantial disciplinary action is criteria: ’ .
Severity Level IV violation that is expected. @ Itwasaliwnsec-idmtiﬁedasa_
in an inspection report (or 2. Violations Identified During Extended  result of its voluntary initiative; .
official field notes for some material Shutdowns or Work Stoppages. The NRC (b) It was or will be corrected,
cases) and described therein as a Noa- may refrain from issuing a Notice of including immediate corrective action
Cited Violation (NCV) provided that the onlationorapmposeddvilpenaltyfora and long term comprehensive -
insx:wtionmponﬁlcludesabﬁef violationdmisidenﬁﬁedlftet(i)lthRC corrective action to preveat recurrence,
description of the corrective action and has taken significant enforcement action within a reasonable tinie following
that the violation meets all of the based upon & major safety event ideatification (this action should
criteria: contributing to an extended shutdown of an involve expanding the initiative, as
() It was ideatified by the licensee; operating reactor or & material licensee (or necessary, to ideatify other failures
- (b) It was not a violation that could a work stoppage at a coastruction site), .or caused by similar root causes); and
msonablybeexpeewdtohavebeen, (i) the licensee enters an extended (¢) It was not likely to be identified
preveated by the licensee's corrective shutdown or work stoppage related to (after the violation occurred) by routine
action for a previous violation or a geacrally poor performance over a long licensee efforts such as normal
previous licensee finding that occurred petiod of time, provided that the violation - surveillance or quality assurance (QA)
withind:cpastZymofmeinspeeﬁon lsdommedinaninspecﬁonmpon(or activities.
at issue, or the period within the last ** official ficld notes for some material cases) In addition, the NRC may refrain
two inspections, whichever is longer; and that it meets all of the following from issuing a Notice of Violation for
(c) It'was or will be corrected within criteria: cases that meet the above criteria

4 reasonable time, by specific corrective (2) It was cither licensee-identified as a provided the violation was caused by

14 -
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coaduct that is not reasonably linked to
‘seat performiance (normally,
ations that are at least 3 years old or
violations occurring during plant

prior notice so that the licensee should
have reasonably identified the violation
carlier. This exercise of discretion is to
place a premitim on licensees initiating
efforts to identify and correct subtle
violations that are not likely to be
ideatified by routine efforts before
degraded safety systems are called upon
to work. .

Section VII.B.3 discretion would not
normally be applied to departures from
the FSAR if:

(2) The NRC ideatifics the violation
unless it was likely in the staff's view
that thie licensee would have ideatified
the violation in light of the defined
scope, thoroughness, and schedule of
the licensee's initiative (provided the
schedule provides for completion of the

.licensee's initiative within two years
after October. 18, 1996;
on as a result of an event or
.-aveillance or other required testing
Meatifies the FSAR issue;

(c) The liceasee identifies the
violation but had prior opportunities to
do 50 (was aware of the departure from
the FSAR) and failed to correct it
earlier;

(d) There is willfulness associated

(¢) The licensee fails to make a report
required by the ideatification of the
departure from the FSAR; or

() The licensee elther fails to-take
comprehensive corrective action or fails
lo appropriately expand the corrective
action program. The corrective action
thould be broad with a defined scope
und schedule.

>revious Escalated Enforcement Action.
(he NRC may refrain from issuing a
Jotice of Violation or a proposed civil
eoslty for a violation that is identified

“violation; and

after the NRC has taken escalated
caforccment action for a Severity Level If
or III violation, provided that the violation
isdowmenwdinaninspectionmpon(or
official field notes for some material cases)
that includes a description of the corrective
actionmdthatitmee(sauoflhcfollowing
criteria;

(2) It was licensce-ideatified as part of
the corrective action for the previous
escalated caforcement action;

(b) It has the same or similar root cause
as the violation for which escalated
e'nfomcmcmactionwasisswd;

(c) It does not substantially change the
safety significance or the character of the
regulatory concern arising out of the initial

@@ ltwasorwillbeeouwtcd,including
immediatccouectivcwtionandlongterm
comprehensive corrective action to prevent
recurrence, within a reasonable time
following ificati .

5. Violations Involving Certain
iscretion may be exercised for
discrimination cases when a licensee who,
without the need for government
intervention, ideatifics an issue of
discdminaﬁonanduhspmmpt.
compreheasive, and effective corrective
action to address both the particular
situation and the overall work eavironment
for raising safety concerns. Similarly,
caforcement may not be warranted where a
complaint is filed with the Department of
Labor (DOL) under Section 211 of the
Energy Reorganization Act of 1974 as
amended, but the licensee settles the matter
beforemcDOLmlbsaniniﬁalﬁndingof
work cavironment. Alternatively, if a
finding of discrimination is made, the
liceasee may choose to settle the case
before the evideatiary bearing begins. In
such cases, the NRC may exercise its
discretion not to take eaforcement action
whea the licensee has addressed the overall
work cavironment for raising safety
concerns and has publicized that a
comphintofdiscriminaﬁonforengagingin
protected activity was made to the DOL,
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thuthemanerwassemed'wm '
satisfaction Ofﬂlcemployee (the terms
settlement .

andthato ifthc

disgdmination. the licensee has taken
action to positively reemphasize that
on will not be tolerated.
Similarly, the NRC may réfrain from
taking enforcement action if a licensee
settles 2 matter promptly after 5 person
comes to the NRC withoyt going to the
DOL. Such discretion would ormally
not be exercised in cases in which the
licensee does not appropriately address
the overall work environment (c.g., by .
usi!lilg’ tﬂinitig. P"Stings: mﬁsed
Potictes or procedures, any necessary
disciplinary action, etc., to

communicate its policy against

or in cases that involve:
allegations of discrimination as a result
of providing information directly to the
NRC, allegations of discrimination
caused by a manager above firstJine
supervisor. (consistent with current
Enforcement Policy classification of
Severity Level I or H violations),
allegations of discrimination where a
history of findings of discrimination
(by the DOL or the NRC) or
settlements suggests a programmatic’
rather than an isolated discrimination
problem, or allegations of '
discrimination which appear
particulaily blatant or egregious. .
~ 6. Violations Involving Special
Circumstances. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in
Section VLB, as provided in Section
I, *Responsibilities,” the NRC may
reduce or refrain from issuing a civil
penalty or a Notice of Violation for 2
Severity Level 11 or III violation based
on the merits of the case after
considering the guidance in this
statement of policy and such factors as
the age of the violation, the safety
sigaificance of the violation, the overall
sustained performance of the licensee
has beea particularly good, and other
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Mdmxgnstames,includingany
that may have changed since the

- violation. This discretion is expected to

be exercised only. where application of

the normal guidance in the policy is
unwarranted.

C. Exercise of Discretion for an
Operating Facility :

On occasion, circumstances may arise
where a licensee’s compliance with a
Technical Specification (TS) Limiting
Condition for Operation or with other
licease conditions would involve an

unnecessary plant transieat or

performance of testing, inspection, or

system realignment that is inappropriate

with the specific plant conditions, or

" unnecessary delays in plant startup

without a corresponding health and
safety benefit. In these circumstances,
the NRC staff may choose not to
caforce the-applicable TS or other
license condition. This eaforcement
discretion, designated as a Notice of

- Enforcement Discretion (NOED), will

only be exercised if the NRC staff is
clearly satisfied that the action is

consistent with protecting the public
bealth and safety. A licensee seeking

" the issuance of 2 NOED must provide a

writien justification, or in circumstances
where good cause is shown, oral
justification followed as soon as possible
by written justification, which
documents the safety basis for the
request and provides whatever other
information the NRC staff deems
necessary in making a decision on

- whether or not to issuc a NOED.

The sppropriate Regional
Administrator, or his or her designee,
may issuc 2 NOED where the
noncompliance is temporary and
nonrecurring whea an amendment is not
practical. The Director, Office of
Nuclear Reactor Regulation, or his or
her designee, may issue a NOED if the
expected noncompliance will occur
during the brief period of time it
requires the NRC staff to process an

emergency or exigeat license amendment
under the provisions of 10 CFR 50.91(a)X5)
or (6). The person exercising eaforcement

For an operating plant, this exercise of
enforcement discretion is intended to
minimize the poteatial safety consequences
of unnecessary plant transients with the

“ or to eliminate testing, inspection, or

system realignmeat which is inappropriate
for the particular plant conditions. For
plants in a shutdown condition, exercising

_ eaforcement discretion is intended to reduce

shutdown risk by, again, avoiding testing,
inspection or system realignment which is
inappropriate for the particular plant
conditions, in that, it does not provide a
safety benefit or may, in fact, be
detrimental to safety in the particular plant
discretion for plants attempting to startup is
less likely than exercising it for an - '
operating plant, as simply delaying startup
does not usually leave the plant in a
condition in which it could experience

. undesirable transients. In such cases, the

Commission would expect that discretion
would be exercised with respectto -
equipment or systems only when it has at
Teast concluded that, notwithstanding the
conditions of the license: (1) The equipment
or system does not perform a safety
function in the mode in which operation is
to occur; (2) the safety function performed
by the equipment or system is of only -

in the current mode increases the likelihood
of an unnecessary plant traasieat; or (3) the
TS or other license condition requires a
test, inspection or system realigiment that
is inappropriate for the particular plant
conditions, in that it does not provide 2
safety benefit, or may, in fact, be
detrimental to safety in the particular plant
condition.

* The decision to exercise enforcement
discretion does not change the fact that a
violation will occur nor does it imply that
caforcement discretion is being exercised
for any violation that may have led to the
violation at issue. In cach case where the
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NRCmffhaschosentoisaua
NOED, caforcement action wijf
normauybetakeuforthcmoccaus
wtheemviolaﬁonswmlnvolv
mlthothenonoompliancefom
enfomemeutdisereﬁonWasused. :
eaforcement action is intended 1o
emphasize that licensees should noq
rely on the NRC's authority to exe;
enforcement discretion as a routine
substitute for compliance or for
requesting a license amendment.
F‘mally.itisexPectedtha:tthR
staff will exercise eaforcement
discretion in this area i y.
Although a plant must shut down,
mﬁnclingactivitiu-maybcmspend
or plant startup may be delayed, at
the exercise of enforcement discret
the NRC staff is under no obligatio
take such a step merely because it )
beea requested. The decision to fo
enforcement is discretionary. Whe
eaforcement discretion is to be
the NRC staff is clearly satisfied th
such action is warranted from a he:
and safety pecspective.

VIIL ENFORCEMENT ACTIONS
INVOLVING INDIVIDUALS

Enforcement actions involving
individuals, including licensed
operators, are significant personnel
actions, which will be closely
controlled and judiciously applied.
enforcement action involving an
individual will normally be takea o
when the NRC is satisfied that the
individual fully understood, or shot

- hiave understood, his or her

responsibility; knew, or should hax
known, the required actions; and
knowingly, or with carcless disreg;
(i.c., with more than mere neglige.
failed to take required actions whic
have actual or potential safety
significance. Most transgressions «
individuals at the level of Severity
Level II or IV violations will be
handled by citing only the facility



- . licensee

“ore serious violations, including
¢ involving the integrity of an
individual (c.g., lying to the NRC)
concerning matters within the scope of
. the individual's responsibilities, will be
coasidered for enforcement action
against the individual as well as against
the facility licensee. Action against the
individual, however, will not be taken if
the improper action by the individual
was caused by management failures.
The following examples of situations
flfustrate this concept:
¢ Inadvertent individual mistakes
resulting from inadequate training or
guidance provided by the facility
- licensee.

¢ Inadvertently missing an
insignificant procedural requirement
when the action is routine, fairly
uncomplicated, and there is no unusual
circumstance indicating that the
procedures should be referred to and
followed step-by-step.

¢ Compliance with an express

ction of management, such as the

4t Supervisor or Plant Manager,
resulted in a violation unless the
individual did not express his or her
concem or objection to the direction.

® Individual error directly resulting -
from following the technical advice of
an expert unless the advise was clearly
-unreasonable and the licensed individual
should have recognized it as such. )

¢ Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had not
attempted to get the procedure
corrected.

Listed below are examples of
situations which could result in
caforcement actions involving
individuals, licensed or unlicensed. If
the actions described in these examples
are taken by a licensed operator or taken
deliberately by an unlicensed individual,
caforcement action may be takea
directly against the individual.
~ 77 -wever, violations involving willful

Compiiation of NRC Enforcement Policy as of September 10 19897

conduct not amounting to deliberate action
by an unliceased individual in these
situations may result in eaforcement action
against a licensee that may impact an -
individual. The situations include, but are
not limited to, violations that involve:

¢ Willfully causing a licensee to be in
violation of NRC requirements.

¢ Willfully taking action that would have
caused a licensee to be in violation of NRC
requirements but the action did not do so
because it was detected and corrective
action was taken.

‘e Recognizing a violation of procedural
requirements and willfully not taking
corrective action.

o Willfully defeating alarms which have
safety significance. :

® Unauthorized sbandoning of reactor
controls.

o Dereliction of duty. :

o Palsifying records required by NRC
regulations or by the facility license.

¢ Willfully providing, or causing a
Licensee to provide, an NRC iaspector or
investigator with inaccurate or incomplete
information on & matter material to the
NRC.

o Willfully withholding safety significant

information rather than making such
information known to appropriate
supervisory or technical personnel in the
licensee's organization.

o Submitting false information and as a
result gaining unescorted access to a
nuclear power plant,

¢ Willfully providing false datato a
Licensee by a contractor or other person
who provides test or other services, when
the data affects the licensee's compliance
with 10 CFR part 50, appeadix B, or other
regulatory requirement.

¢ Wilifully providing false certification
that componeats meet the requirements of
their intended use, such as ASME Code.

e Willfully supplying, by veadors of
equipment for transportation of radicactive
material, casks that do not comply with
their certificates of compliance.

¢ Wilifully performing unauthorized
bypassing of required reactor or other
facility safety systems.
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for a willful violation will not be taken
if that violation is the result of action
taken following the NRC's decision o
forego enfomement_ of the Technical
Specification or other licease condition
or if the operator meets the
requirements of 10 CER 50.54 x),
(i.c., unless the operator agted
unreasonably considering all the
relevant circumstances surrounding the
emergency.) .

Normally, some enforcement action is
taken against a licensee for violations
caused by significant acts of
wrongdoing by its employees,
contractors, or contractors* employees.
In deciding whether to issue an
caforcement action to an unlicensed
person as well as to the licensee, the
NRC recognizes that judgments will
have to be made on a case by case
basis. In making these decisions, the
NRC will consider factors such as the
following: .

1. The level of the individual within
the organization.

2. The individual's trajning and
experieace as well as knowledge of the
potential consequences of the
wrongdoing.

3. The safety consequences of the

4. The beaefit to the wrongdoer,
e.g., personal or corporate gain.

5. - The degree of supervision of the
individual, i.c., how closely is the
individual monitored or audited, and
the Iikelihood of detection (such as a
radiographer working independeatly in
the field as contrasted with a team
activity at a power plant). .

6. The employer's respoise, €.g..
disciplinary action taken.

7. The attitude of the wrongdocr,
e.g., admission of wrongdoing,
acceptance of responsibility.

8. The degree of management
responsibility or culpability.
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9. Who identified the misconduct.

Any proposed enforcemeat action
involving individuals must be issued
with the concurrence of the Deputy
Executive Director. The particular
sanction to be used should be
determined on a case-by-case basis.
Notices of Violation and Orders are
examples of enforcemeat actions that
.may be appropriate against individuals.
The administrative action of a Letter of
Reprimand may also be considered. In
addition, the NRC may issue Demands
for Information to gather information to
cnable it to determine whether an order
or other eaforcement action should be
issued. ‘

Orders to NRC-licensed reactor
operators may involve suspension for a
specified period, modification, or
revocation of their individual licenses.
Orders to unlicensed individuals might
include provisions that would:

¢ Prohibit involvement in NRC
liceased activities for a specified period
of time (normally the period of
suspeasion would not exceed S years) or

® Require notification to the NRC
before resuming work in licensed

¥ Except for individuals subject to
dvﬂpeualﬁes-mdetsectimZOGofthc
Boergy Reorganization Act of 1974, as
amended, NRC will not normally
impose a civil pealty against an
individual. However, section 234 of the
Atomic Energy Act (ABA) gives the
Commission authority to impose civil
peaalties on “any person.” “Person® is-
broadly defined in Section 115 of the
AEA 10 include individuals, a variety of
. organizations, and any representatives
or ageats. This gives the Commission
authority to impose civil penalties on
-employees of licensees or on separate
catities when a violation of a
requirement directly imposed on them is
committed.

¢ Require the person to tell a prospective
employer or customer engaged in licensed
activitics that the person has been subject to
an NRC order.

In the case of & licensed operator's failure
to meet applicable fitness-for-duty
requirements (10 CFR 55.53()), the NRC
may issuc & Notice of Violation or a civil
penalty ¢o the Part 55 licensee, or an order
to suspend, modify, or revoke the Part 55
license. These actions may be taken the

first time a licensed operator fails a drug or .

alcohol test, that is, receives a confirmed
positive test that exceeds the cutoff levels of
10 CFR Part 26 or the facility licensee's
cutoff levels, if lower. However, normally
oaly a Notice of Violation will be issued for
the first confirmed positive test in the
absence of aggravating circumstances such
as errors in the performance of licensed
duties or evidence of prolonged use. In
addition, the NRC intends to issue an order
to suspend the Part 55 licease for up to0 3
years the second time a licensed operator
exceeds those cutoff levels. In the event
there are less than 3 years remaining in the
term of the individual's licease, the NRC
may consider not renewing the individual's
License or no issuing a new license after
the three year period is completed. The
NRC intends to issue an order to revoke the
Part 55 license the third time & licensed
operator exceeds those cutoff levels. A
licensed operator or ‘applicant who refuses
to participate in the drug and alcohol testing
programs established by the facility licensee
or who is involved in the sale, use, or
possession of an illegal drug is also subject
to license suspension, revocation, or denial.
In addition, the NRC may take
eaforcement action against s licensee that
may impact aq individual, where the
conduct of the individual places in question

‘the NRC's reasonable assurance that

licensed activities will be properly
conducted. The NRC may take
enforcement action for reasons that would
warrant refusal to issue a licease on an
original application. Accordingly,
appropriate enforcement actions may be
taken regarding matters that raise issues of
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In the case of an unlicegseq
whetier a fitm or an individy.y

activities for a specified period o
or indefinitely, (2) prior notice tc
NRC before utilizing the person i
lnocn:sed activities, or (3) the lices
provide notice of the issuance of
an order to o(hcr persons involve:
hceused activities making referen
inquiries. In addition, orders to
emglf:ym might require retrainir
additional oversight, or independ
verification of activities performe
the person, if the person is to be
involved in licensed activities.

IX., INACCURATE AND
INCOMPLETE INFORMATION

A violation of the regulations
involving submittal of incomplete
and/or fnaccurate information, wi
or not considered a material false
statement, can result in the full re
of enforcement sanctions. The Iz
of a2 communication failure as a
material false statement will be o
on 2 case-by-case basis and will t
reserved for egregious violations.
Violations involving inaccurate o1
incomplete information or the fail
provide significant information
ideatified by a licensee normally -

. be categorized based on the guida
herein, in Section IV, “Severity o

Violations, " and in Supplement V

* The Commission recognizes tha:

information may in some situatior
inherently less reliable than writte
submittals because of the absence
opportunity for reflection and
management review. However, t
Commission must be able to rely
oral communications from liccase
officials concerning significant
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‘aformation. Thercfore, in determining
hether to take enforcement action for
«n oral statement, consideration may be
given to factors such as (1) the degree of
knowledge that the communicator
should have had, regarding the matter,
in view of his or her position, training,
and expericnce; (2) the opportunity and
time availablé prior to the
communication to assure the accuracy or
completeness of the information; (3) the
degree of intent or negligence, if any,
involved; (4) the formality of the
communication; (5) the reasonableness
of NRC reliance on the information;
(6) the importance of the information
which was wrong or not provided; and
(7) the reasonableness of the explanation
for not providing complete and accurate
information. :

Absent at least careless disregard, an
incomplete or inaccurate unsworn oral
statemeant normally will not be subject to
caforcement sction unless it involves
significant information provided by a
Goeasee official. However,

forcement action may be takea for an
. «nintentionally incomplete or inaccurate

oral statement provided to the NRC by.a
- Heensee official or others on behalf of a
licensee, if a record was made of the
oral information and provided to the
licensee thereby permitting an
opportunity to correct the oral
information, such as if a transcript of
the communication or mecting summary
containing the error was made available
to the licensee and was not subsequently
corrected in a timely manner.

Whea a liceasee has corrected
inaccurate or incomplete information,
the decision to issue a Notice of
Violation for the initial inaccurate or
incomplete information normally will be
depeadent on the circumstances,
including the ease of detection of the
error, the timeliness of the correction,
whether the NRC or the liceasee
ideatified the problem with the
communication, and whether the NRC
relied on the information prior to the

rrection.  Generally, if the matter was

promptly ideatified and corrected by the
licensee prior to reliance by the NRC, or
before the NRC raised a question about the
information, no enforcement action will be
taken for the initial inaccurate or
incomplete information. On the other
hand, if the misinformation is identified
after the NRC relies on it, or after some
question is raised regarding the accuracy of
the information, then some enforcement
action normally will be taken even if it is in
fact corrected. However, if the initial
submittal was accurate when made but later
turns out to be erroncous because of newly
discovered information or advance in
technology, a citation normally would not
be appropriate if, whea the new
information became available or the
advancement in technology was made, the
initial submittal was corrected.

The failure to correct inaccurate or
incomplete information which the licensee
does not identify as significant normally
will not constitute a separate violation.
However, the circumstances surrounding

" the failure to correct may be considered

relevant to the determination of

_eaforcement action for the initial inaccurate

or incomplete statément. For example, an -
unintentionally- inaccurate or incomplete
submission may be treated as a more severe
matter if the licensee later determines that
the initial submittal was in ervor and does

not correct it or if there were clear

opportunities to ideatify the error. If
information not corrected was recognized
by a licensee as significant, a-separate
citation may be made for the faflure to
provide significant information. In any
eveat, in serious cases where the licensee's
actions in not correcting or providing
information raise questions about its
commitment to safety or its fundamental
trustworthiness, the Commission may
exercise its authority to issue orders
modifying, suspending, or revoking the
eaforcement determinations must be made
on a case-by-case basis, taking into
consideration the issues described in this
section.
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X. ENFORCEMENT ACTY
AGAINST NON-LICHNg oY

The Commission's enforceren
policl): is also applicable (o
non-licensees, includi '
licensees, to eontmu;l:ri ::;ploym o
subcontractors, and to
contractors and m&gﬁgg
knoyingly provide components,
equipment, or other goods or services
that relate to a licensee's activities
subject to NRC regulation. The
prohibitions and sanctions for any of
these persons who engage in deliberate
misconduct or submission of
incomplete or inaccurate information
are provided in the rule on deliberate
;issconduu. ¢.g., 10 CFR 30.10 and

Vendors of products or services
provided for use in nuclear sctivities
are subject to certain requirements
designed to ensure that the products or
secvices supplied that could affect
safety are of high quality. Through
procurement contracts with reactor

meet applicable requirements including
10 CFR Part 50, Appendix B, and 10
CFR Part 71, Subpart H. Vendors
supplying products or services to
reactor, materials, and 10 CFR Part 7!
licensees are subject to the .
requirements of 10 CFR Part 21
regarding reporting of defects in basic

When inspections determine that
violations of NRC requircments have
occurred, or that vendors have failed ¢
fulfill contractual commitmeats (¢.g-.
10 CFR Part 50, Appendix B) that
could adversely affect the quality.ot' 2
safety significant product or service,
eaforcement action will be takea. .
Notices of Violation and civil penaltie:
will be used, as appropriate, for
licensee failures to ensure that their
vendors have programs that meet

applicable requirements. Notices of
Violation will be issued for veadors
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that violate 10 CFR Part 21. Civil
peaalties will be imposed against
individual directors or responsible
officers of a vendor organization who
knowingly and consciously fail to
provide the notice required by 10 CFR
21.21(b)1). Notices of
Nonconformance will be used for
vendors which fail to meet commitments
related to NRC activities.

XI. REFERRALS TO THE
DEPARTMENT OF JUSTICE

Alleged or suspected criminal
violations of the Atomic Energy Act .
(a0d of other relevant Federal laws) are
referred to the Department of Justice
(DOJ) for investigation. Referral to the
DOJ does not preclude the NRC from
taking other eaforcement action under
this policy. However, enforcement
actions will be coordinated with the DOJ
in accordance with the Memorandum of
Understanding between the NRC and the
DOJ, 53 FR 50317 (December 14,
1988). X

XIL. PUBLIC DISCLOSURE OF
ENFORCEMENT ACTIONS

Enforcement actions and licensees'
responses, in accordance with
10 CFR 2.790, are publicly available for
inspection. In addition, press releases
arc geacrally issued for orders and civil
peanalties and are issued at the same time
the order or proposed imposition of the
civil penalty is issued. In addition,
press releases are usually issued when a
proposed civil penalty is withdrawn or
substantially mitigated by some amount.
Press releases are not normally issued
for Notices of Violation that are not
accompanied by orders or proposed civil
peaalties,

XIIL REOPENING CLOSED
ENFORCEMENT ACTIONS

If:igniﬁcamnewinforma&onis '
received or obtained by NRC which
indicates that an enforcement sanction

was incorrectly applied, consideration may
be given, dependent on the circumstances,
to reopening a closed eaforcement action to
increase or decrease the severity of a
sanction or to correct the record.
Reopening decisions will be made on a
case-by-case basis, are expected to occur
rarely, and require the specific approval of
the Deputy Executive Director.

SUPPLEMENT I— REACTOR
OPERATIONS

This supplement provides examples of
violations in each of the four severity levels

as guidance in determining the appropriate

severity level for violations in the area of
reactor operations.

A. Severity Level I - Violations involving
for example: ;

1. A Safety Limit, as defined in 10 CFR
350.36 and the T Specifications
being exceeded;

2. A system" designed to preveat or
mitigate a serious safety event not being

able to perform its intended safety
" function™ whea actually called upon to

work;
3. An accidental criticality; or
4. A licensed operator at the controls of a

" nuclear reactor, or a senior operator

directing licensed activities, involved in

- procedural errors which result in, or

exacerbate the consequences of, an alert or
higher level emergency and who, as a result
of subsequent testing, receives a confirmed
positive test result for drugs or alcohol.

B. Severity Level II - Violations
involving for example:

' The term “system” as used in these
supplemeats, includes administrative and
managerial control systems, as well as
physical systems.

2 *Intended safety function® means the
total safety function, and is not directed
toward a loss of redundancy. A loss of one
subsystem does not defeat the intended
safety function as long as the other
subsystem is operable.

-20-

3. Alicensed operator I
of a nuclear reactor, or aﬁ;ﬁf" "
operator directing liceased activie.
involved in procedural errors and w
as a result of testing,
receives a confirmed positive test i«
for drugs or alcohol; or

4. Failures to meet 10 CFR 0_5¢
including several unreviewed safety
questions, or conflicts with technics
specifications, involving a broad
spectrum of problems affecting
multiple areas, some of which impa
the operability of required equipme;

" C. Severity Level I - Violations

involving for example:

L. A significant failure to comply
with the Action Statement for a
Technical Specification Limiiting
Condition for Operation where the
appropriate action was not taken wi:
the required time, such as:

(2) In 2 pressurized water reactor
the applicable modes, having one
high-pressure safety injection pump
inoperable for a period in excess of
that allowed by the action statement

(b) In 2 boiling water reactor, one
primary containment isolation valve
inoperable for a period in excess of
that allowed by the action statement

2. A system designed to prevent ¢
‘mitigate a serious safety event:

(2) Not being able to perform its
intended function under certain
conditions (e.g., safety system not
operable unless offsite power is
available: materials or components 1
cavironmeatally qualified); or
- (b) Being degraded to the extent d
a detailed evaluation would be requi
to determine its operability (¢.g..
component parameters outside
approved limits such as pump flow
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rates, heat exchanger transfer
wcteristics, safety valve lift
Jints, or valve stroke times);
_ 3. [natentivencss to duty on the part
of licensed personnel; -

4. Changes in reactor parameters that
cause unanticipated reductions in
margins of safety;

5. [Reserved] 4

6. A licensee failure to conduct
. adequate oversight of vendors resulting
in the use of products or services that
are of defective or indeterminate quality
and that have safety significance;

7. A-breakdown in the control of
licensed activities involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively represent a potentially
significant lack of atteation or
carelessness toward licensed
responsibilitics;

8. A licensed operator's confirmed
positive test for drugs or alcohol that
does not result in a Severity Level I or
H violation; -

' Bquipmeant failures caused by
Aquate or improper maintenance that
substantially complicates recovery from
& plant transient;

10. The failure to meet 10 CFR 50.59
where an uareviewed safety question is
involved, or a conflict with a technical
specification, such that a license
amendmeat is required;

11. The failure to perform the
required evaluation under 10 CER 50.59
prior to implemeatation of the change in
those situations in which no unreviewed
safety question existed, but an extensive
evaluation would be needed before a
licensee would have had a reasonable
expectation that an unreviewed safety
question did not exist;

. 12. Programmatic failures (i.e.,
multiple or recurring failures) to meet
the requirements of 10 CFR 50.59
and/or 50.71(¢) that show a significant
lack of attention to detail, whether or
not such failures involve an unreviewed
safety question, resulting in a current
£~ “~ty or regulatory concern about the

accuracy of the FSAR or a concern that 10
CFR 50.59 requirements are not being met.
Application of this example requires
weighing factors such as: a) the time peciod
over which the violations occurred and
existed, b) the number of failures, c)
whether one or more systems, functions, or
picces of equipment were involved and the
importance of such equipment, functions,
or systems, and d) the potential significance
of the failures; .

13. The failure to update the FSAR as
required by 10 CFR 50.71(c) where the
unupdated FSAR was used in performing a
10 CFR 50.59 evaluation and as a result, an
inadequate decision was made
demonstrating a significant regulatory
concerm; or .

14. The failure to make a report required
by 10 CFR 50.72 or 50.73 associated with
(2) an unreviewed safety question, (b) a
conflict with a technical specification, or
(c) any other Severity Level I violation.

D. Severity Level IV - Violations
involving for example:.

1. A less significant failure to comply
with the Action Statement for a Technical
Specification Limiting Condition for
not taken within the required time, such as:

(3) In a pressurized water reactor, a 5%

-deficiency in the required volume of the

condensate storage tank; or .

(b) In a boiling water reactor, one
subsystem of the two independent MSIV
leakage control subsystems inoperable;

2. [Reserved]

3. A failure to meet regulatory
requiremeats that have more than minor
safety or environmental significance;

4. A failure to make a required Licensee
Bvent Report; :

5. Relatively isolated violations of 10
CFR 50.59 not involving severity level Il
or III violations that do not suggest a
programmatic failure to meet 10 CFR
50.59. Relatively isolated violations or
failures would include a number of receatly
discovered violations that occurred over a
period of years and are not indicative of a
programmatic safety concern with mecting
10 CFR 50.59 or 50.71(c);
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6. A relatively isolated faifype 0
documeat an evaluation where there is
cvidence that an adequate evaluation
waspcrformedpriorgomeehangein
the facility or procedures, or the
conduct of an experiment or test;

7. AfailurctoupdatctheFSARas
required by 10 CFR 50.71(e) where an
adequate evaluation under 10 CER
50.59 had beea performed and
documented; or -

8. A past programmatic failure to
mect 10 CFR 50.59 and/or 10 CFR
50.71(e) requirements not inyolving
Severity Level II or II violations that
does not reflect a current safety or
regulatory concem about the accuracy
of the FSAR or a concern that 10 CFR
50.59 requirements are not being met.

E. Minor Violations :

A failure to meet 10 CFR 50.59
requirements that involves & change to
the FSAR description or procedure, or
involves a test or experiment not
described in the RSAR, where there

"was not a reasomable likelihood that the

change to the facility or procedure or
the conduct of the test or experiment
would ever be an unreviewed safety
question. In the case of 2 10 CFR
50.71(¢) violation, where a failure to
update the FSAR would not have a
material impact on safety or licensed
activities. The focus of the minor
violation is not on the actual change,

_ test, or experimeat, but on the potential

safety role of the system, equipment,
etc., that is being changed, tested, or
experimented on.

SUPPLEMENT II-PART 50 FACILITY
CONSTRUCTION

This supplement provides examples of
violations in each of the four severity
Ievels as guidance in determining the
appropriate severity level for violations

" in the area of Part 50 facility

construction. .
A. Severity Level I - Violations
involving structures or systems that are
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~ completed® in such a manner that they

would not have satisfied their intended
safety related purpose.

B. Severity Level II - Violations
involving for example:

L. A breakdown in the Quality
Assurance (QA) program as exemplified
by deficiencies in construction QA -
related to more than one work activity
(c.g., structural, piping, electrical,
foundations). These deficiencies
normally involve the licensee's failure to
conduct adequate audits or to take
prompt corrective action on the basis of
such audits and normally involve
multiple examples of deficient
construction or construction of unknown
quality due to inadequate program
implemeatation; or

2. A structure or system that is
completed in such a manner that it could
have an adverse effect on the safety of
operations.

C. Severity Level III - Violations
favolving for éxample: '

1. A deficiency in a licensee QA
program for construction related to a
single work actmty (e.g., structural,
piping, electrical or foundations). This
siguificant deficiency normally involves
the licensee's failure to conduct
adequate audits or to take prompt
corrective action on the basis of such
audits, and normally involves multiple
cxamples of deficient construction or
construction of unknown quality due to
inadequate program implemeatation;

2. A failure to confirm the design
safety requiremeats of a structure or
system as a result of inadequate
preoperational test program
implementation; or

3. A failure to make a required 10
CFR 50.55(¢) report.

D. Severity Level IV - Violations

Y The term “completed® as used in
this supplement means completion of
construction including review and
acceptance by the construction QA
“rganization.

involving failure to meet regulatory
requiremeants including one or more Quality
Assurance Criterion not amouating to
Severity Level I, II, or I violations that
have more than minor safety or
eavironmental significance.

SUPPLEMENT III-SAFEGUARDS

This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
safeguards..

A. Severity Level I - Violations involving
for example:

L. An act of radiological sabotage in
which the security system did not function
as required and, as & result of the failure,
there was a significant eveat, such as;

(2) A Safety Limit, as defined in 10 CFR
50.36 and the Technical Specifications, was

() A system designed to prevent or
mitigate a serious safety event was not able
to perform its intended safety function
whean actually called upon to work; or

{c) An accidental criticality occurred;

2. The theft, loss, or diversion of a .
formula quantity** of special nuclear
material (SNM); or '

3. Actual unauthorized production of a
formula quantity of SNM

B. Severity Level II - Violations
involving for example:

1. The eatry of an unauthorized
individual'® who represeats a threat into a
vital arca* from outside the protected area;

¥ See 10 CFR 73.2 for the definition
of *formula quantity.*

5 The term *unauthorized individual®
as used in this supplement means someone
who was not authorized for eatrance into
the area in question, or not authorized to
eater in the manner eatered.

' The phrase "vital area” as used in
this supplement includes vital areas and
material access areas.
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2. The theft, loss or diversion of
SNM of tegic
significance"” in whicy the security
system did not function a5 ;

3. Actual unauthorg for
M rized productior

C. Severity Level 1] - Violations
involving for example;

1. A failure or inability ¢o contro]
acoess through established systems ¢
procedures, such that an unauthoriz
individual (i.e., not authorized
unescorted access to protected area)
could easily gain undetected acoess!t
into a vital area from outside the
protected area;

2. A failure to conduct any search
mc‘a.ccess control point or conductic
an inadequate search that resulted in
the introduction to the protected are:
firearms, explosives, or incendiary
devices and reasonable facsimiles
thereof that could significandy assist
radiological sabotage or theft of -
strategic SNM;

3. A failure, degradation, or other
deficiency of the protected area
intrusion detection or alarm assessm¢
systems such that an unauthorized
individual who represeats a threat
could predictably circumveat the
system or defeat a specific zone with
high degree of confidence without
insider knowledge, or other significa
degradation of overall system
capability; '

4. A significant failure of the
safeguards systems designed or used
preveat or detect the theft, loss, or
diversion of strategic SNM;

‘. A failure to protect or control
classified or safeguards information

1 See 10 CFR 73.2 for the
definition of "special nuclear materia:
of moderate strategic significance.”

A8 I determining whether access

-can be casily gained, factors such as

predictability, ideatifiability, and cas
of passage should be considered.
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~asidered to be significant while the
»mation is outside the protected area
~dd accessible to those not authorized
access to the protected area; .

6. A significant failure to respond to
an eveat either in sufficient time to
provide protection to vital equipment or
strategic SNM, or with an adequate

.response force;

7. A failure to perform an appropriate
_evaluation or background investigation .
so that information relevant to the
access determination was not obtained
oroonsidcredmdasarwdupc:son.
who would likely not have been granted
access by the licensee, if the required
investigation or evaluation had been
performed, was granted access; or

8. A breakdown in the security
program involving a number of
violations that are related (or, if
isolated, that are recurring violations)
that collectively reflect a poteatially
significant lack of atteation or
carelessness toward Hcensed
~ —onsibilities. :

Severity Level IV - Violations
+ . iving for example:

1. A failure or inability to control
access such that an unauthorized
individual (i.e., authorized to protected
area but not to vital area) could easily
gain undetected access into a vital area

from inside the protected area or intoa

coatrolled access area;

2, A failure to respond to a suspected
cvent in either a timely manner or with .
an adequate response force;

3. A failure to implement 10 CFR
Parts 25 and 95 with respect to the
information addressed under Section 142
of the Act, and the NRC approved
security plan relevant to those parts;

4. A failure to make, maintain, or
provide log eatries in accordance with
10 CFR 73.71 (c) and (d), where the
omitted information (i).is not otherwise
available in easily retrievable records,
and (i) significantly contributes to the
ability of cither the NRC or the licensee
‘ 1tify a programmatic breakdown;

5. A failure to conduct & proper search at

the access control point;

6. A failure to propesly secure or protect

classified or safeguards information inside
the protected area which could assist an

individual in an act of radiological sabotage

or theft of strategic SNM where the
information was not removed from the -
protected area;

7. A failure to control access such that an

opportunity exists that could allow

unauthorized and undetected access into the
protected area but which was neither easily

or likely to be exploitable;

8. A failure to conduct an adequate
search at the exit from a material access
arca;

9. A theft or loss of SNM of low
strategic significance that was not detected
within the time period specified in the
security plan, other relevant document, or
regulation; or

10. Other violations that have more than

minor safeguards significance.

SUPPLEMENT IV-HEALTH PHYSICS (10
CFR PART 20)

This supplement provides examples of

violations in each of the four severity levels

as guidance in determining the appropriate
severity level for violations in the area of
health physics, 10 CFR Part 20."

A. Severity Level I - Violations involving
. for example: ’

1. A radiation exposure during any year
of a worker in excess of 25 rems total -
effective dose equivalent, 75 rems to the
leas of the eye, or 250 rads to the skin of
the whole body, or to the feet, ankies,

handsorfomrms,ortoagyodxetorgmor

tissue;-

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of 2.5

¥ Personne! overexposures and
.associated violations incurred during a
life-saving or other emergency response
effort will be treated on a case-by-case
basis.

rems total effective dose .

3. A radiation eXposur:?luiu;:lgenazy
year of 2 minor in excess of 2.5 rems
total effective dose equivalent, 7.5
rems to the lens of the €ye, or'2S rems
to the skin of the whole body, or to the
feet, ankles, hands or forearms, or to
any other organ or tissue;

4. An annual exposure of 5 member
of the public in excess of 1.0 rem total
effective dose cquivalent;

5. A release of radioactive material
to an unrestricted area at
concentrations in excess of 50 times the
limits for members of the public as
described in 10 CFR 20.1302(b)(2)i);
or

6. Disposal of licensed material in
quantities or concentrations in excess
oflOtimwlhelimitsoflOCFR
20.2003.

B. Severity Level II - Violations
involving for example:

1. A radiation exposure during any
year of a worker in excess of 10 rems
total effective dose equivalent, 30 rems
to the lens of the eye, or 100 rems to
the skin of the whole body, or to the

- feet, ankies, hands or forearms, or to

any other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of
2 declared pregnant woman in excess
of 1.0 rem total effective dose
equivaleat;

3. A radiation exposure during any
year of a minor in excess of 1 rem total
effective dose equivaleat; 3.0 rems to
the lens of the eye, or 10 rems to the
skin of the whole body, or to the feet,
ankies, hands or forearms, or to any
other organ or tissue;

4. An annual exposure of a member
of the public in excess of 0.5 rem total
effective dose equivalent; .

S. A reélease of radiocactive material
to an unrestricted area at
conceatrations in excess of 10 times the
limits for members of the public as
described in 10 CFR 20.1302(b)(2)X1) . .
(except when operation up 10 0.5 rem 2
year has been approved by the
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Commission under Section 20.1301(c));

6. Disposal of licensed material in
quantitics or concentrations in excess of
five times the limits of 10 CFR
20.2003; or

7. A failure to make an immediate
notification as required by
10 CFR 20.2202 (a)(1) or (2)(2).

C. Severity Level III - Violations
involving for example:

1. A radiation exposure during any
year of a worker in excess of 5 rems
“total cffective dose equivalent, 15 rems
to the leas of the eye, or 50 rems to the
skin of the whole body or to the feet,
ankies, hands or forearms, or to any
other organ or tissue;

2. A radiation exposure over the
gestation period of the embryo/fetus of a
declared pregnant woman in excess of
0.5 rem total effective dose equivalent
(except when doses are‘in accordance
with the provisions of
: Sectionzo.m(_)S(d));

3. A radiation exposure during any
year of a minor in excess of 0.5 rem
‘otal effective dose equivaleat; 1.5 rems
to the lens of the eye, or 5 rems to the
skin of the whole body, or to the feet,
ankles, hands or forearms, or to any
other organ or tissue;

4. A worker exposure above
regulatory limits when such exposure
reflects a programmatic (rather than an
isolated) weakness in the radiation
coantrol program;

5. An annual exposure of a member
of the public in excess of 0.1 rem total
effective dose equivalent (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c)); A

6. A release of radioactive material to
an unrestricted area at concentrations in
excess of two times the effluent
conceatration limits referenced in 10
CFR 20.1302(b)(2)) (except when
operation up to 0.5 rem a year has been
approved by the Commission under
Section 20.1301(c));

7. A failure to make a 24-hour
~otification required by 10

CFR 20.2202(b) or an immediate
notification required by

-10 CFR 20.2201(a)(1)G);

8. A substantial potential for exposures
or releases in excess of the applicable limits
in 10 CFR Part 20 Sections
20.1001-20.2401 whether or not an
exposure or release occurs;

9. Disposal of licensed material not
covered in Severity Levels I or II;

10. A release for unrestricted use of
contaminated or radioactive material or
equipment that poses a realistic potential for
exposure of the public to levels or doses
exceeding the annual dose limits for
members of the public, or that reflects a
programmatic (rather than an isolated)
weakness in the radiation control program;

11. Conduct of licensee activities by a
technically unqualified person;

"~ 12. A significant failure to control

licensed material; or ) 4

13. A breakdown in the radiation safety
program involving & number of violations
that are related (or, if isolated, that are
recurring) that collectively represent a
poteatially significant lack of attention or
carelessness toward licensed

D. Sevetity Level IV - Violations
involving for example:

1. Exposures in excess of the lindits of 10
CFR 20.1201, 20.1207, or 20.1208 not
constituting Severity Level I, I1, or I
violations;

2. A release of radioactive material to an
unrestricted area at concentrations in excess
of the limits for. members of the public as
referenced in 10 CFR 20.1302(b)(2)()
(except when operation up t0 0.5 rem a
year has been approved by the Commission
under Section 20.1301(c));

3. A radiation dose rate in an unrestricted
or controlled area in excess of 0.002 rem in
any 1 hour (2 millirem/hour) or 50
millirems in a year;

4. Fiilure to maintain and implemeat
radiation programs to keep radiation
exposures as low as is reasonably
achievable;

5. Doses to a member of the public in
excess of any EPA generally applicable
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cavironmental radiation standards
as 40 CFR Part 190; e
6. A failure to make the 30-da;

. * H y
notification required by 10 CRR
20.2201(a)(1)ii) or 20.2203(a);

7. Afaill_lrctomakcatimclywrim '
report as required by 10 CRR

- 20.2201(b), 20.2204, or 20.2206;

8. A failure to Teport an exceedanc
of the dose constraing established in It
CFR 20.1101(d) or a failure to take
corrective action for an cxceedance, 2
required by 10 CFR 20.1101(d); or

9. Any other matter that has more
than a minor safety, health, or
cavironmental significance.

SUPPLEMENT V -
TRANSPORTATION

This supplement provides examples -
violations in cach of the four severity
leve!sasgui_damemdctcrminmg' the
appropriate severity level for violatior
in the area of NRC transportation
requirements®

A." Severity Level I - Violations -
involving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
the material caused a radiation
€xposure to 2 member of the public a1
there was clear poteatial for the publi
to receive more than .1 rem ¢o the
whole body;

2. Surface contamination in ¢xcess «
50 times the NRC limit; or )

- 3. External radiation levels in exces

» 'Some transportation
requirements are applied to more than
one licensee involved in the same
wtivitysuchasashippetandam;rie:
When a violation of such a requireme:
occurs, enforcement action will be
directed against the responsible
licensee which, under the
circumstances of the case, may be on¢
or more of the licensees involved.



~€ 10 times the NRC limit.
‘everity Level II - Violations
.ing for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
there was 2 clear poteatial for the
member of the public to receive more
than .1 rem to the whole body;

2. Surface contamination in excess of
10, but not more than 50 times the NRC

3. External radiation levels in excess
of five, but not more than 10 times the
NRC limit; or
4. A failure to make required initial
uotifications associated with Severity
Level I or IT violations.

C. Severity Level II - Violations
involving for example:

1. Surface contamination in excess of
five but not more than 10 times the
NRC limit;

2. External radiation in excess of one
xg »f more than five times the NRC

. .4y noncompliance with labeling,
dacarding, shipping paper, packeging,
oading, or other requiremeats that
ould reasonably result in the following:
() A significant failure to identify the
ype, quantity, or form of material;

(b) A failure of the carrier or
ecipicat to excrcise adequate controls;
€

(©) A substantial potential for either
ersonnel exposure or contamination
bove regulatory limits or improper
;ansfer of material;

4. A failure to make required initial
otification associated with Severity
evel I violations; or '
$. A breakdown in the licensee's
rogram for the transportation of
ceased material involving a number of
iolations that are related (or, if
olated, that are recurring violations)
at collectively reflect 2 potentially
gnificant lack of atteation or
welessness toward liceased

v Thilities.
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D. Severity Level IV - Violations

iavolving for example:
1. A breach of package integrity without

- external radiation levels exceeding the NRC

limit or without contamination levels
exceeding five times the NRC limits;

2. Surface contamination in excess of but
not more than five times the NRC limit;

3. A failure to register as an authorized
user of an NRC+Certified Transport
package; ‘

4. A noncompliance with shipping
papers, marking, labeling, placarding,
packaging or loading not amounting to a
Severity Level I, II, or HI violation;

5. A failure to demonstrate that packages
for special form radioactive material meets
applicable regulatory requirements;

6. A failure to demonstrate that packages
meet DOT Specifications for 7A Type A
packages;or

7. Other violations that have more than
minor safety or cavironmental significance.

SUPPLEMENT VI-FUEL CYCLE AND
MATERIALS OPERATIONS

This supplement provides examples of
violations in cach of the four severity levels
as guidance in determining the appropriate
severity level for violations in the area of
fuel cycle and materials operations.

A. Severity Level I - Violations involving
for example: )

1. Radiation levels, contamination levels,
or releases that exceed 10 times the limits
specified in the license; .

2. A system designed to preveat or
mitigate a serious safety event not being
operable whea actually required to perform

3. A nuclear criticality accideat;

4. A failure to follow the procedures of
the quality management program, required
by 10 CFR 35.32, that results in a death or
serious injury (e.g., substantial organ
impairment) to a patient;

5. A safety limit, as defined in 10 CFR
76.4, the Technical Safety Requiremeats,
or the application being exceeded; or

6. Significant injury or loss of life due to
a loss of control over licensed or certified
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activities, including chemicaf rocesses
that are integral to the liocnseg or
certified activity, whether radioactiva
material is released or not.

B. Severity Level II - Violations
involving for example:

1. Radiation levels, contamination
levels, or releases that exceed five
times the limits specified in the license;

2 A system designed to prevent or
mitigate a serious safety event being
inoperable;

3. A substantial programmatic failure
in the implementation of the quality
management program required by 10
CFR 35.32 that results in a
misadministration;

4. A failure to establish, implemeat,
or maintain all criticality controls (or
control systems) for a single nuclear
criticality scenario when a critical mass
of fissile material was preseat or
reasonably available, such that a

S. The poteatial for a significant
injury or loss of life due to a loss of
control over licensed or certified
activities, including chemical processes
that are integral to the liceased or
certified activity, whether radioactive
material is released or not (e.g.,
movement of liquid UF, cylinder by
unapproved methods). i

C. Severity Level III - Violations
involving for example: :

1. A failure to control access to
licensed materials for radiation
protection purposes as specified by
NRC requiremeants;

2. Possession or use of unauthorized
equipment or materials in the conduct
of licensee activities which degrades
safety; :

3. Use of radioactive material on
humans where such use is not
authorized; .

4. Conduct of licensed activities by a
technically unqualified or uncertified
person;

5. A substantial poteatial for
expasures, radiation fevels,



.decommissioning requirements including
a failure to notify the NRC as required
by regulation or license condition,
substantial failure to meet

‘ommissioning standards, failure to

18. A failure to establish, maintain, or
implemeat all but one criticality control (or
control systems) for a single nuclear
criticality scenario when a critical mass of
fissile material was present or reasonably
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contamination levels, or releases, conduct and/or complete decommissioning available, such that 5 nuclear ceiticalify
acluding releases of toxic material activities in accordance with regulation or accident was possible; or
caused by a failure to comply with NRC  license condition, or failure to meet 19. A failure, during radiographic
regulations, from liceased or certified required schedules without adequate operations, (0 stop work after 5 pocket
activitics in excess of regulatory limits;  justification; - dosimeter is found (o haye gone off-

6. Substantial failure to implement the 12. A significant failure to comply with scale, or after an electronje dosimeter
quality managemént program as " the action statement for a Technical Safety m&gmwrMmmmm
required by 10 CFR 35.32 that does not ~ Requirement Limiting Condition for before a determination is made of the
result in 2 misadministration; failure to  Operation where the appropriate action was  individual's actua] radiation exposure.
report a misadministration; or not taken within the required time, such as: D. Severity Level IV - Violations
programmatic weakness in the () In an autoclave, where a containment involving for example;
implementation of the quality ) isolation valve is inoperable for a period in L. A failure to maintain patients
management program that results in a excess of that allowed by the action hospitalized who have cobalt-60,
misadministration; . statement; or cesium-137, or iridium-192 implants of

7. A breakdown in the control of (b) Cranes or other lifting devices to oonductreqlﬁredlcahgc or
licensed activities involving a number of cagaged in the movement of cylinders contamination tests, or to use properly
violations that are related (or, if having inoperable safety components, such  calibrated equipment:
isolated, that are recurring violations) as redundant braking systems, or other 2. Other violations that have more
that collectively represeat a potentially safety devices for a period in excess of that than minor safety or eavironments]
significant Iack of attention or allowed by the action statemeat;- significance;
carclessness toward licensed 13. A system designed to preveat or 3. Failurctofouowmequamy
responsibilities; mitigate a secious safety eveat: managemeat (QM) program, including

8. A failure, during radiographic (2) Not being able to perform its intended procedures, whether or not 2
operations, to have preseat at Ieast two function under certain conditions (e.g., misadministration occurs, provided the
qualified individualsortouse . - safety system not operable unless utilities failures are isolated, domot .
~sdiographic equipment, radiation * available, materials or components not demonstrate a programmatic weskness

irvey instruments, and/or personnel acconding to specifications); or in the implementation of the QM

. monkoﬁng’dcvicuas:equimdbylo (b) Being degraded to the extent that a program, and have limited .
CFR Part 34; detailed evaluation would be required consequences if a misadministration is

9. A failure to submit an NRC Form  determine its éperability; ' involved; failure to conduct the
241 as required by 10 CFR 150.20; 14. Changes in parameters that cause required program review; or failure to

10. A failure to receive required NRC unanticipated reductions in margins of take corrective actions as required by
approval prior to the implementation of safety; 10 CFR 35.32; .

a change in licensed activities that has 15. A significant failure to meet the 4. A failure to keep the records
radiological or programmatic requiremeats of 10 CFR 76.68, including a required by 10 CFR 35.32 or 35.33;
significance, such as, a change in failure such that a required certificate S. A less significant failure to_
ownership; lack of an RSO or amendment was not sought; comply with the Action Statement fora
. replacement of an RSO with an 16. A failure of the certificate holder to Technical Safety Requiremeat Limiting
unqualified individual; a change in the conduct adequate oversight of vendors or Condition for Operation when the
location where licensed activities are contractors resulting in the use of products  appropriate action was not taken within
being conducted, or where licensed or services that are of defective or the required time;
material is being stored where the new indeterminate quality and that have safety 6. A failure to meet the requirements
facilities do not meet safety guidelines; significance; of 10 CFR 76.68 that does not result in
or a change in the quantity or type of 17. Equipment failures caused by a Severity Level I, II, or III violation;
radioactive material being processed or inadequate or improper maintenance that 7. A failure to make a required
used that has radiological significance;  substantially complicates recovery from a writtea eveat report, as required by
11. A significant failure to meet plant transient; =~ 10 CFR 76.120(d)(2); or

8. A failure to establish, implement,
or maintain a criticality control (or
control system) for a single nuclear
criticality scenario when the amount of
fissile material available was not, but
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- "‘wlcbee?wfﬁcicmto result in a 4. Action by senior corporate 7. A failure tomkcmnable action
-criticality. : management in violation of 10 CFR 50.7 or  when observed behavior within the
similar regulations against an employee; protected area or credible informar
SUPPLEMENT VII-MISCELLANEOUS 5. A knowing and intentional failure to concerning activities within the o
MATTERS provide the notice required by 10 CFR Part  protected area indicates possible
) . 21;0r | unfitness for duty based on dpy or
This supplemeat provides examples of 6 A failure to substantially implement alcohol use; &
violations in each of the f°“{ severity the required fitness-for-duty program.2 8. A deliberate failure of the
levels as guxdance in deu:rmmmg (!Ec B. Severity Level II - Violations licensee's Employee Assistance
ippropriate severity level for violations involving for example: Program (EAP) to notify licensee's
involving mxsocllancous u.zattc-rs. 1. Inaccurate or incomplete information management when EAP's staff js
~A. Severity Level I - Violations that is provided to the NRC (a) by a aware that an individual's condition
avolving for example: licensee official because of careless may adwzgmcly affect safety related

L.- Inaccurate or incomplete disregard for the completeness. or accura activities; or
nformation? that is provided to the gard o i '

) of the information, or (b) if the 9. The failure of licensee
VRC (a) éch’bera.xcly with thc: information, had it been complete and managemeant to take effective action in
:nowled,.gc o'fa. licensee ofﬁcfal that the  gocyrate at'the time provided, likely would  correcting a hostile work eavironment.
aformation is meomgletc Of INACCUTALC,  have resulted in regulatory action such as a C. Severity Level II - Violations
i (b) if the information, had itbeen show cause order or a different regulatory involving for example:
omgletcandwcprateauhcnmc . position; 1. Incomplete or inaccurate
wovided, fikely would have resulted in 2. Incomplete or inaccurate information information that is provided to the
egulao:ywnoum:sa.nimmedxm that the NRC requires be kept by a licensee NRC (2) because of inadequate actions
oder required by the public health and which is (a) incomplete or inaccurate on the part of licensee officials but not
afety; because of careless disregard for the amounting ¢o a Severity Level I or IT
2, lncompleteorinacwrate accuracy of the information on the pait of a violation, or (b) if the information, had
fe—tion that the NRC requires be licensee official, or (b) if the information, it been complete and accurate at the
:liowsecmatis(a)inoo:!:plctc had it beea complete aod accurate when ~ time provided, likely would have
] .-aratebeeanseofﬁls'iﬁmuonby reviewed by the NRC, likely would have resulted in a reconsideration of a
€ with the knowledge of a licensee . resulted in regulatory action such as ashow  regulatory position or substantial
fficial, or (b) if the information, had it cause order or a different regulatory further inquiry such as an additional
sen complete and accurate when position; inspection or a formal request for
*vicwed by die NRC, likely would 3. “Significant information identified by 2 information;
tve resulted in regulatory acionsuch  ficensee® and not provided to the _ 2. Incomplete or inaccurate -
unlmmedmcordemquupdby. Commission because of careless disregard information that the NRC requires be
tblic health and safety considerations; o the part of a licensee official; kept by a licensee that is (a) incomplete
3. Information that the licensee has 4. An action by plant management above  or inaccurate because of inadequate
catified as having significant first-line supervision in violation of 10 CFR  actions on the part of licensee officials
mﬂuﬁonsforpubhchcalthmdfafﬂy 50.7 or similar regulations against an but not amounting to a Severity Level I
:‘thc common dcfense. and security employee; . or II violation, or (b) if the
ﬁmﬁegm information ideatified by 5. A failure to provide the notice information, had it been complete and
licensee'!) and is deliberately withheld required by 10 CFR Part 21; accurate when reviewed by the NRC,
om the Commission; 6. A failure to remove an individual from  likely would have resulted in a

unescorted access who has been involved in
the sale, use, or possession of illegal drugs

reconsideration of a regulatory position
or substantial further inquiry such as an

2 3 examp - within the protected area or take action for additional inspection or a formal
mlmm mxl:ci:rmls on duty misuse of alcohol, prescription request for information; .
somplete information and records, drugs, or over-the-counter drugs; 3. A failure to provide "significant
ference should also be made to the information ideatified by a lim‘ (%]
idance in Section IX, *Inaccurate and - the C?mmissiou and not amounting to a
somplete Information, ™ and to the # The example for violations for Severity Level Lor II violation;
So?" - of “liccasee official” fitness-for-duty relate to violations of 10 _4- An action by first-line supervision

in Section IV.C. CFR Part 26. in violation of 10 CFR 50.7 or similar



regulations against an employee;

5. An inadequate review or failure to
.eview such that, if an appropriate
review had been made as required, a 10
CFR Part 21 report would have been
made; .

6. A failure to complete a suitable -
inquiry on the basis of 10 CFR Part 26,
keep records concerning the denial of
access, or respond to inquiries
concerning denials of access so that, as
a result of the failure, a person
previously denied access for
fitness-for-duty reasons was improperly
granted access;

7. A failure to take the required action
for a person confirmed to have been
tested positive for illegal drug use or
take action for onsite alcohol use; not
amounting to a Severity Level II

8. A failure to assure, as required,
that contractors or veadors have an
effective fitness-for-duty program;

9. ‘A breakdown in the fitness-for-duty
orogram involving a number of

“ations of the basic elements of the

«aess-for-duty program that
collectively reflect a significant lack of
atteation or carelessness towards
meeting the objectives of 10 CFR 26.10;
or A :

10. Threats of discrimination or
restrictive agreements which are
violations under NRC regulations such
as 10 CFR 50.7(f).

D. Severity Level IV - Violations
involving for example:

1. Incomplete or inaccurate
information of more than minor
significance. that is provided to the NRC
but not amounting to a Severity Level I,
II, or III violation;

2. Information that the NRC requifes
be kept by a licensee and that is
incomplete or inaccurate and of more

. than minor significance but not

amounting (o a Severity Level I, II, or
I violation;
3. An inadequate review or failure to
review under 10 CFR Part 21 or other
~cedural violations associated with 10

Compilation of NRC Enforcement Policy as of §e ber 10, 199°
. s A j

CFR Part 21 with more than minor safety
significance;

4. Violations of the requirements of Part
26 of more than minor significance;

5. A failure to report acts of licensed
operators or supervisors pursuant to 10
CFR 26.73; or

6. Discrimination cases which, in
themselves, do not warrant a Severity Level
III categorization.

SUPPLEMENT VIT-EMERGENCY
PREPAREDNESS

‘This supplement provides examples of
violations in each of the four severity levels
as guidance in determining the appropriate
severity level for violations in the arca of
cmergency preparedaess. It should be
noted that citations are not normally made
for violations involving emergency
preparedness occurring during emergency
exercises. However, where exercises
reveal (i) training, procedural, or repetitive

.failures for which corrective actions have

not been taken, (ii) an overall concern
regarding the licensee's ability to
implement its plan in 2 manner that
adequately protects public health and
safety, or (iii) poor self critiques of the
licensec's exercises, enforcemeant action
may be appropriate.

A. Severity Level I - Violations involving
for example:

In a general emergency, licensee failure to
promptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (c.g.,
assess actual or poteatial offsite
consequences, activate emergency response
facilities, and augment shift staff.)

B. Severity Level II - Violations
involving for example:

1. In a site emergency, licensee failure to
promptly (1) correctly classify the event,
(2) make required notifications to
responsible Federal, State, and local
agencies, or (3) respond to the event (e.g.,
assess actual or poteatial offsite
consequences, activate emergency response
facilities, and augmeat shift staff); or

-28-

2. A licensee faifure ¢ meet or
implement more than oge emergency
planning standard involving assessment
or notification.

C. Severity Level I1] - Violations
involving for example:

1. In an alert, licensee failure to
promptly (1) correctly classify the
event, (2) make required notifications
to respoansible Federal, State, and local
agencies, or (3) respond to the event
(c-g., assess actual or potentia] offsite
consequences, activate tmergency
response facilities, and augment shift
staff);

2. A licensee failure to meet or
implemeant one ¢mergency planning
standard involving assessment or .
notification; or

3. A breakdown in the control of
licensed: activities involving a number
of violations that are related (or, if
isolated, that are recurring violations)
that collectively represeat a potentially
significant lack of atteation or
carelessness toward licensed
responsibilities. .

D. Severity Level IV - Violations
involving for example:

A licensee failure to meet or
implemeat any emergency planning
standard or requirement not directly
related to assessment and notification.



UNITED STATES
NUCLEAR REGULATORY COMMISSION
REGION It

801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

January 26, 1999

NOTE TO: Chuck Weil, ElCSpf/

FROM: Rowlene Wendoll, Procurement Agent, DRMA QU)
SUBJECT: COURT REPORTER
CH99-0054

Please review the attached purchase order (PO) regarding your request for a court reporter
on January 26,1999 (1:00-5:00 p.m.)

You will need to inform the Switchboard of the contact person.

Since we have had payment problems in the past, County Court Reporters has been
instructed to send all transcripts to my attention. Upon receipt, the transcript will be
forwarded to the “requester™ on the Form 30.

if you need to make any changes, please contact me on extension 9558.

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED ON
THE PURCHASE ORDER.

FOR BILLING PURPOSES, PLEASE COMPLETE THE FOLLOWING INFORMATION AND
FORWARD TO ROWLENE (DRMA).

COURT REPORTER(S) ARRIVED AT THE REGIONAL OFFICE AT: /-92/7]

COURT REPORTER(S) LEFT THE REGIONAL OFFICE AT: § 30 - S:0077

—
/ KPnrcrzrr SWoccO Shob
77 7L 0
THANK YOU... € J7cTipe RO

| -E/sg



ORDER FOR SUPPLIES OR SERVICES

PAGE OF PAGES

IMPORTANT: Mark all packages and papers with contract and/or order numbers.

1. DATE OF ORDER 2. CONTRACT NO. (if any] 6. SHIPTO:

01/26/1999 N/A a. NAME OF CONSIGNEE

ER NO. 4. REQUISITION/REFERENCE NO. U.S. Nuclear Regulatory Commission - ATTN: Rowlene Wendoll

CH99-0054 DRS 99-17; DRS 99-18 b. STREET ADDRESS
5. ISSUING OFFICE (Address comespondence lo) 801 Warrenville Road
U.S. Nuclear Regulation Commission - Region ITI c. CitY d. STATE [e. ZIP CODE

. Lisle IL 60532-4351
7.70: T. SHIP VIA

a. NAME OF CONTRACTOR N/A
County Court Reporters, Inc. 8. TYPE OFORDER
b. COMPANY NAME
ATTN: Cindy Q a. PURCHASE D DELIVERY -- Except for billing
¢ STREET ADDRESS REFERENCE YOUR: nstructions on the reverse, this delivery

Please furnish the following on the

order is subject to instructions contained on
this side only of this form and is issued
subject to the terms and conditions of the
above-numbered contract.

600 S. County Farm Road terms and conditions specified on both
d.cITY e. STATE |1, ZIP CODE sides of this order and on the aftached
sheet, if any, including delivery as
Wheaton IL 60187 indicated.
8. ACCOUNTING AND APPROPRIATION DATA 10. REQUISITIONING OFFICE
See Item #6

31X0200 BOC:252A J9310 9315-511115

11. BU?’INESS CLASSIFICATION (Check appropriate box(es))

SMALL [] b OTHER THAN SMALL [] c. DisADVANTAGED NJ] ¢ woMEN-OWNED
12.F.0.B. POINT 14, GOVERMENT B/L NO. 15. DELIVER TO F.0.8. POINTON | 16. DISCOUNT TERMS
OR BEFORE (Date)
Dest
13. PLACE OF
8. INSPECTION b. ACCEPTANCE ‘
: 2-1-99 Net/30
17. SCHEDULE (See reverse for Rejeclions)
- QUANTITY UNIT QUANTITY
IMNO. SUPPLIES OR SERVICES ORDERED |UNIT|  PRICE AMOUNT ACCEPTED
_ @) () © @ (e U] ()]
Court reporting services for an Enforcement Conference
with Morrison Knudsen scheduled for January 26, 1999,
from 1:00 p.m. until approximately 5:00 p.m. The
conference will be conducted at the U.S. Nuclear
Regulatory Commission (NRC) location, address as listed
above. The transcriber should report to the reception area
(second floor) to sign in and then be escorted to the meeting
room location.
NRC contact person: Chuck Weil
Requested turnaround time: 3 days
There will be no technical terminology involved.
(CenaRabePage 2) 75 GROSS SHIPPING WEIGHT | 20. INVOICE NO.
< 17¢h) TOT.
21. MAIL INVOICE TO: (Cont.
SEE BILLING |3 NAWE $1,160.00 S
’NsngTIONs U.S. Nuclear Regulatory Commission
REVERSE b. STREET ADDRESS (or P.O. Box)
: . ) 170)
Mail Stop: T9H4 Est. « GRAND
c. CITY d. STATE |e. ZIP CODE $1 160 00 TOTAL
s .
Washington N DC 20555-0001
23. NAME (Typed)
.  WITED STATES OF S '} ﬁ
RICA BY (Signature, v/ 'iﬂﬂ Rowilene Wendoll
AME (Sig ) > % TITLE: CONTRACTING/ORDERING OFFICER

NSN 7540-01-152-8083
Previous edition not usable
This form was designed using InForms

WHITE

OPTIONAL FORM 347 (ReV. 6/95)

Prescribed by GSA/FAR 48 CFR 53.213(¢)



ORDER FOR SUPPLIES OR SERVICES
SCHEDULE - CONTINUATION

PAGE NO.

2
IMPORTANT: Mark all packages and papers with contract and/or order numbers.
DATE OF ORDER CONTRACT NO. ORDER NO.
01/26/1999 N/A CH99-0054
..M NO. SUPPLIES OR SERVICES HA unr | AELE AMOUNT Y
) ® 8 [(,gggs AR ® &%ﬁ%
Estimated costs:
Appearance fee @ $90.00/first two hours 1| EA 90.00 90.00
$20.00 every 1/2 hour thereafter
Yy 3| HR 40.00 120.00
Transcript fee @ $4.75/page; estimated @ 40-50 pages/hour
. 4} HR 237.50 950.00

PLEASE INC".UDE OUR PURCHASE ORDER NUMBER
(CH99-0054) DN ALL CORRESPONDENCE.

Transcript should be forwarded to:

U.S. Nuclear Regulatory Commission
ATTN: Rowlene Wendoll

801 Warrenville Road

Lisle IL 60532-4351

Invoice(s) should be submitted to:

U.S. Nuclear Regulatory Commission
Financial Operations

Mail Stop: T9H4

Washington DC 20555-0001

~

Payments will be made using electronic funds transfer
through the Automated Clearing House (ACH) network in
accordance with the Federal Acquisition Regulation (FAR)
52.232-33, entitled "Electronic Funds Transfer Payment
Method".

TOTAL CARRIED FORWARD TO 1ST PAGE (ITEM 17(H))

>

$1,160.00

This form was designed using iForms

gO-GS)

ORM 348

Prescnbedi %15 @



DRS 99-17

NRC FORM 30
(6-94)

U.S. NUCLEAR REGULATORY COMMISSION

REQUEST FOR ADMINISTRATIVE SERVICES

FOR HEADQUARTERS:

MAIL TO THE APPROPRIATE MAIL STOP ON BACK

1. DATE OF REQUEST

RECD JAN o9 1999

2. DATE DUE (I applicable)

3. REQUEST NUMBER (LEAVE BLANK)

4. TYPE OF SERVICE

5. PERSONAL PROPERTY APPROVAL

D BUILDING ALTERATIONS L__] PUBLISHING NUREGSs | cel}ifglll that persor(;alfproperty assets within thei Office/Division have been
carefully screened for excess, are currently fully utilized, d th
AND SERVICES m SMALL PURCHASES, PROPERTY |a4ditional requested items are absolutely essential t)c; work perfz:nar!\cg
[] coMPOSITION AND LABOR SERVICES and will be used only for official purposes.
[ copving (] suppLIES Sa. PROPERTY WS}C{?‘N-S'WMBE
D EDITING D WORD PROCESSING
D PHOTOGRAPHY/ D OTHER (Spec’fy) Sh. DIVISION DIRECTOR/DES|GI — SIGNATUR
AUDIOVISUAL John A. Grobe { ¢
D PRINTING AND DISTRIBUTION 6. SENSITIVITYY
7. REQUESTER 8. OFFICE [___] CLASSIFIED :—;\:{o;:gzﬁg;teed I‘rnatgria:,. sign below lo' indicaf:e
SENSITIVE ve received permission from the
Charles Brown . DRsS [ Unctassimen copyright owner to use the material.
9. TELEPHONE NUMBER 10. FAX NUMBER 11. MAIL STOP 12. E-MAILLO. D COPYRIGHT MATERIAL | SIGNATURE — ADMINISTRATIVE OFFICER
630-829-9604 ,{éﬂ CHB2

13. SPECIAL INSTRUCTIONS (INCLUDE TITLE, DISTRIBUTION, PRINTING SPECIFICATIONS, INSTRUCTIONS, STOCK NUMEERS, JUSTIFICATION, QUANTITIES, AND UNITS WHEN

APPLICABLE.)

Arrange for a court reporter for the Morrison Knudsen Enforcement Conference on January 26, 1999 from 1:00 PM to

Point of contact: Charles Weil,

630-810-4372.

There will be no technical terminology used.

one orﬁg.na}

is required in three days-original-no copies.

Jhetransc

Justification: Enforcement Conference transcript.

14. FUNDING INFORMATION

JOB CODE 8 & R NUMBER BOC FUND SOURCF ) AMOUNT X
A]
\T42/0 | G345 - S/ S 252A T/ ¥ 0257) /b0, T
14a. FUNDS CERTIFIED AVAILABLE BY: sucmmns-pmnmuc OFFICIAL 1ab. DATE
1/ >l 99
VA A A A v v
/ /// // FOR Pnocessme USE ONLY (LEAVE THIS SECTION BLANK) [? /
4777 / 4 L7 Z /
QUI lﬁ;ﬁvzo SIGN 7&/7‘7 1sa REQUISITIONING OFFICER ~ SIGNATURE 16b. DATE
1 . 17. OFFICE OF ADMINISTRATION PROCESSING
ACTION SIGNATURE DATE ACTION SIGNATURE DATE
. POSTED V C. DELIVERED
B. FILLED D. COMPLETED
The material and/or services itemized above have been received in the quantity | 18- SIGNATURE ~ RECIPIENT 18b. DATE
and quality specified, except as otherwise noted.

NRC FORM 30  (6-94)

This form was electronically produced by Elite Federal Forms, Inc.



: DRS 99-18
(‘!-‘:8 FORM 30 U.S. NUCLEAR REGULATORY COMMISSION | 1- DATE OF REQUEST 2. DATE DUE (f applicabie)

CO Jan, 15 1999
REQUEST FOR ADMINISTRATIVE SERVICES 3. REQUEST NUMBER {LEAVE BLANK)
FOR HEADQUARTERS:
MAIL TO THE APPROPRIATE MAIL STOP ON BACK
4. TYPE OF SERVICE . 5. PERSONAL PROPERTY APPROVAL
D BUILDING ALTERATIONS [:] PUBLISHING NUREGs | cer}ifYl that persor;alfproperty assets within the Office/Division have been
carefully screened for excess, are currently fully utilized,

AND SERVICES M SMALL PURCHASES, PROPERTY | aqditional requested items are absolutely esseztial l)c') :;:iepedz::a:\zz
(] COMPOSITION AND LABOR SERVICES and will be used only for official purposes.
(] copyinG ] supPLIES 5a. PROPERTY CUSTODIAN — SIGNATURE
[] EDITING ] WORD PROCESSING /4

PHOTOGRAPHY/ ] OTHER (Specify) 5b. DIVISION DIRECTOR/DESIGNEE)~ SIGNATUR
L] aubiovisuat John A. Grobe e, ¢
[7] PRINTING AND DISTRIBUTION — 6. SENSITIVITY/
7. REQUESTER 8. OFFICE D CLASSIFIED :‘;l(:’tmﬂg:fed (f::;e:lea:j. sign below t(: indic;a’:e
SENSITIVE ived permission from the
Charles Brown DRS l:‘ UNCLASSIFIED copyright owner to use the material.
9. TELEPHONE NUMBER | 10. FAX NUMBER 11. MALSTOR |12 E-MAILLD. | [] COPYRIGHT MATERIAL | SIGNATURE — ADMINISTRATIVE OFFICER
630-829-9604 .é CHB2

13. SPECIAL INSTRUCTIONS (INCLUDE TITLE, DISTRIBUTION, PRINTING SPECIFICATIONS, INSTRUCTIONS, STOCK NUMBERS, JUSTIFICATION, QUANTITIES, AND UNITS WHEN
APPLICABLE.)

Arrange for a court reporter for the Morrison Knudsen Enforcement Conference on  January 26, 1999 from 3:00 PM to 5:00 PM.

Point of contact: Charles Weil, 630-810-4372. P

There will be no technical terminology used. / ’ 7
One origindl ~nU
~Ihe transcHpt is required in three days-original-no copies. / q

Justification: Enforcement Conference transcript. Ve ’ : LD

4 P p
: 14. FUNDING INFORMATION
JOB CODE B & R NUMBER BOC FUND SOURCE AMOUNT

14a. FUNDS CERTIFIED AVAILABLE BY: SIGNATURE — CERTIFYING OFFICIAL : 14b. DATE

s L7777 e
//// //1 FOR PROCESSING USE ONLY (LEAVE THIS SECTION BLANK]) / /
VAV i VAV A4 Z

WMENT PROVED — SIGNQTURE 15b. D, 16a. REQUISITIONING OFFICER — SIGNATURE 16b. DATE
5
’ 4 17.

OFFICE OF ADMINISTRATION PROCESSING

ACTION SIGNATURE DATE ACTION SIGNATURE DATE
POSTED C. DELIVERED
B. FILLED 0. COMPLETED
18a. SIGNATURE — RECIPIENT 18b. DATE

The material and/or services itemized above have been received in the guantity
and quality specified, except as otherwise noted.

NRC FORM 30  (6-94) This form was electronically produced by Elite Federal Forms, (nc.




UNITED STATES
NUCLEAR REGULATORY COMMISSION
REGION Il

801 WARRENVILLE ROAD
LISLE, ILLINOIS 60532-4351

January 26, 1999

NOTE TO: Chuck Weil, EIC%
pw

FROM: Rowlene Wendoll, Procurement Agent, DRMA
SUBJECT: COURT REPORTER
CH99-0056

Please review the attached purchase order {PO) regarding your request for a court reporter
on January 27,1999 (9:00 a.m.-1:00 p.m.)

You will need to inform the Switchboard of the contact person.

Since we have had payment problems in the past, County Court Reporters has been
instructed to send all transcripts to my attention. Upon receipt, the transcript will be
forwarded to the "requester” on the Form 30.

If you need to make any changes, please contact me on extension 9558.

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED ON
THE PURCHASE ORDER.

FOR BILLING PURPOSES, PLEASE COMPLETE THE FOLLOWING INFORMATION AND
FORWARD TO ROWLENE (DRMA). '

COURT REPORTER(S) ARRIVED AT THE REGIONAL OFFICE AT: ﬂwm

COURT REPORTER(S) LEFT THE REGIONAL OFFICE AT: isaded

THANK YOU...



PAGE OF
ORDER FOR SUPPLIES OR SERVICES PAGES
IMPORTANT: Mark all packages and papers with contract and/or order numbers. 1 2
1. DATE OF ORDER 2. CONTRACT NO. ( any} 6. SHIP TO:
01/26/1999 N/A a. NAME OF CONSIGNEE
RNO. 4. REQUISITION/REFERENCE NO. U.S. Nuclear Regulatory Commission - ATTN: Rowlene Wendoll
CH99-0056 DRS 99-19 b. STREET ADDRESS ’ -

§. ISSUING OFFICE (Address cormespondonce o) 801 Warrenville Road

U.S. Nuclear Regulation Commission - Region ITI c.CITY d. STATE |e. ZIP CODE

7.70: Lisle IL 60532-4351
f. SHIP VIA

a. NAME OF CONTRACTOR N/A .

County Court Reporters, Inc. 8. TYPE OF ORDER
b. COMPANY NAME

ATTN: Cindy [] a.PurcHase EPM (DELIVERY - Except for billing

. STREET ADDRESS REFERENCE YOUR: ns on the reverse, this delivery
€ Please furnish the following on the mbksﬁuem 3&“,&“‘;““':‘!?“'"“
600 S, County Farm Road terms and conditions spacified on both Subjoct to the turms and condmins of o
d.omy . STATE |{. ZIP CODE sides of this order and on the attached above-numbered contract.

sheet, if any, including delivery as
Wheaton : IL 60187 indicated.
9. ACCOUNTING AND APPROPRIATION DATA 10. REQUISITIONING OFFICE
' See Item #6
31X0200 BOC:252A J9310 9315-511115

11. BUSINESS CLASSIFICATION (Chack appropriate box(es))

R) smair

b. OTHER THAN SMALL

[ ] ¢.DisaDvANTAGED

R} o women-ownep

12.F.O.B. POINT
Dest

~ 13.PLACE OF

a. INSPECTION

b. ACCEPTANCE

14. GOVERMENT B NO.

OR BEFORE (Dato)

2-1-99

15. DELIVER TO F.0.B. POINT ON

16. DISCOUNT TERMS

Net/30

17. SCHEDULE (See raverse for Rejections)

EMNO.
@)

SUPPLIES OR SERVICES
®)

QUANTITY
ORDERED
© | @

UNIT
PRICE
(]

QUANTITY

Court reporting services for an Enforcement Conference
with Morrison Knudsen scheduled for January 27, 1999,
from 9:00 a.m. until approximately 1:00 p.m. The
conference will be conducted at the U.S. Nuclear Regulatory
Commission (NRC) location, address as listed above. The
transcriber should report to the reception area (second floor)
to sign in and then be escorted to the meeting room location.

NRC contact person: Chuck Weil
Requested turnaround time: 3 days
There will not be any technical terminology involved.

(Continued on Page 2)

18. SHIPPING POINT

19. GROSS SHIPPING WEIGHT

20. INVOICE NO.

21. MAIL INVOICE TO:

47(h) TOT.
$1,160.00 (Cont

SEE BILLING
INSTRUCTIONS
ON

a. NAME

U.S. Nuclear Regulatory Commission

pages)

REVERSE

b. STREET ADDRESS (or £.0. Box)
Mail Stop: T9H4

EST. L

c.city
Washington

d. STATE
DC

e. ZIP CODE A
20555-0001

$1,160.00 TOTAL

2.. UNITED STATES OF
AMERICA BY (Signature)

23. NAME (Typed)

Rowlene Wendoll

TITLE: CONTRACTING/ORDERING OFFICER

NSN 7540-01-152-8083

OPTIONA! FORM 347 MFV 605



ORDER FOR SUPPLIES OR SERVICES

SCHEDULE —~ CONTINUATION

PAGE NO.

2
IMPORTANT: Mark all packages and papers with contract and/or order numbers.
DA™ ~€ORDER CONTRACT NO. ORDER NO.
N 01/26/1999 N/A CH99-0056
ITEM NO. ' SUPPLIES OR SERVICES OHONRED |unr | AR AMOUNT ey
A ®) © ©) €) ® ©)
Estimated costs: :
Appearance fee @ $90.00/first two hours 1| EA 90.00 90.00
$20.00 every 1/2 hour thereafter 3| HR 40.00 120.00
Transcript fee @ S4.75/page£ estimated @ 40-50 pages/hour 4| HR 237.50 950.00

PLEASE INCLUDE OUR PURCHASE ORDER NUMBER
(CH99-0056) ON ALL, CORRESPONDENCE.

Transcript should be forwarded to:

U.S. Nuclear Regulatory Commission
ATTN: Rowlene Wendoll

801 Warrenville Road

Lisle IL. 60532-4351

Invoice(s) should be submitted to:

U.S. Nuclear Regulatory Commission
Financial Operations

Mail Stop: T9H4

Washington DC 20555-0001

Payments will be made using electronic funds transfer
through the Automated Clearing House (ACH) network in
accordance with the Federal Acquisition Regulation (FAR)
52.232-33, entitled "Electronic Funds Transfer Payment
Method".

TOTAL CARRIED FORWARD TO 1ST PAGE (ITEM 17(H))

>

$1,160.00




DRS 99-19

(rég‘c): FORM 30 U.S. NUCLEAR REGULATORY COMMISSION | - DATEOF REQUEST 2. DATE DUE (If applicatie)
RECD.JAN 15 1999
1/5/99
REQUEST FOR ADMINISTRATIVE SERVICES 3. REQUEST NUMBER (LEAVE BLANK)
FOR HEADQUARTERS:
MAIL TO THE APPROPRIATE MAIL STOP ON BACK
. 4. TYPE OF SERVICE 5. PERSONAL PROPERTY APPROVAL
0 BUILDING ALTERATIONS [ PUBLISHING NUREGSs L:fe'}h'.’. ;hztc ?:;Zr:’alfg:or;ig ::s";fe‘“éﬁ':: et:: O:fulzlelomls.on have been
/. . y fully utilized,
AND SERVICES @ SMALL PURCHASES, PROPERTY [aqditional requested items are absolutely essential t}:) :v:):ieperfz?r?\a:\t;:
(] COMPOSITION AND LABOR SERVICES and will be used only for official purposes.
[} copving [] supPUES 5a. PROPERTY CUSTOW SIGNATURE
[] ebimnG [J WORD PROCESSING _ A _
PHOTOGRAPHY/ D OTHER (Specity) Sh. DIVISION DIRECTOR/DE SIGNATURE
0J AubiovisUAL John A. Grobe ’ [/
[] PRINTING AND DISTRIBUTION " 6. SENSITIVITY &
7. REQUESTER 8. OFFICE D CLASSIFIED ::‘ortcopyrighted matenial, sign below to indicate
SENSITIVE at you have received permission from the
Charles Brown DRS [J OncLassireo copyright owner 1o use the material.
|'s. TELEPHONE NUMBER [ 10. FAX NUMBER 11. A STOP _ [12 EMAILLD. | [T] COPYRIGHT MATERIAL | SIGNATURE — ADMINISTRATIVE OFFICER
630-829-9604 /ém: CHB2
13. SPECIAL INSTRUCTIONS (INCLUDE TITLE, DISTRIBUTION, PRINTING SPECIFICATIONS, INSTRUCTIONS, STOCK NUMEERS, JUSTIFICATION, QUANTITIES, AND UNITS WHEN
APPLICABLE.) ‘5{“
Arrange for a court reporter for the Morrison Knudsen Enforcement Conference on  January 27, 1999 from 9:00 AM tpA‘O‘ﬁ PM. -
Point of contact: Charles Weil, 630-810-4372. M
There will be no technical terminology used. P an W
Ore origrnal .
—The transCript is required in three days-original-no copies.
Justification: Enforcement Conference transcript.

14. FUNDING INFORMATION

JOB CODE " B & RNUMBER BOC FUND SOURCE AMOUNT
J43/% L3585 1S 252 A 30252 7"//& 2. 00
14a. INOS CERTIFIED AV\MLABLE BY: SIGNATURE - CERTIFYING OFFICIAL 14b. DATE
1l o6] 99

VA L £ £ L Vi L L L
/ FOR PROCESSING USE ONLY (LEAVE THIS SECTION BLANK) V/ / //
/. VA4

I 7777l 7

1&?&/&:«”0 //s( W’___’ ~ [1s6. A 16a. REQUISITIONING omcsn SIGNATURE 16b. DATE
Vi Tl

17. OFFICE Of ADMINISTRATION PROCESSING

ACTION SIGNATURE DATE ACTION SIGNATURE DATE
POSTED C. DELIVERED
8. FILLED D. COMPLETED
18a. SIGNATURE - RECIPIENT 18b. DATE

The materal and/or services itemized above have been received in the quantity
and quality specitied, except as otherwise noted.

NRC FORM 30  (6-94) This form was electronically produced by Elite Federat Forms, Inc.
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TIME
CONVERSATION RECORD e wzay | " /0557
TYPE ’ ROUTING
0 visit (] CONFERENCE | P TELEPHODNEmoomNG T T

cation of Visit/Conference: ~K] OUTGOING
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JHN—Zb—1993 14:44d.

Internet Address
http//wwwulmercom/
E-mail Address
sbell@ulmer.com

STEVEN D. BELL
Dircet Dial (216) 902-8831

ULMER % BERNE 2166217488 P.92
ULMER & BERNE 11p

ATTORNEYS AT LAW
1300 EBOI\d Flourt Buﬂding 88 Eastcﬁizzg‘tlrsegﬁgfite 1980
Cleveiand, Oblo S41A1563 Coapi b 2t
Fax (216) 621-7488 Telephone (614) 228-8400
(216) 621-8400 |

January 26, 1999

VIA FACSIMILE TRANSMISSION

FAX #(630) 515-1078

A. Grobe, Director
Division of Reactor Safety

Region III
801 Warrenville Road

Lisle, Illinois 60532-4351

United States Nuclear Regulatory Commission

Re:  Morrison Knudsen Corporation

Dear Mr. Grobe:

] have discussed your January 8, 1999 letter with my client, Alain Artayet. As Mr.
Artayet has explained to your staff, his professional obligations require that he be in Greensboro,
North Carolina on January 27, 1999. Accordingly, he is unable to attend the predecisional
enforcement conference at Region IIT headquarters.

M. Artayet and [ understand that he may request an opportunity to provide input into
your decision by supplying written comments. Please be advised that Mr, Artayet would appreciate
having the opportunity to respond in writing to any presentation made by representatives of Morrison
Knudsen Corporation. Please contact me so that we might discuss a time table for providing such

comments.
Very truly yours,
Steven D. Bell
145/kmh/864800.d1
22729.0
cc: Alain Artayet
|
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BEFORE THE UNITED STATES
NUCLEAR REGULATORY COMMISSION

IN RE THE MATTER OF:

Predecisional Enforcement Conference CONFIDENTIAL
Morrison Knudsen
Mr. Drew T. Edleman

NUCLEAR REGULATORY COMMISSION HEARING
January 26, 1999
1:00 o'clock P.M.
PROCEEDINGS HAD and testimony taken before the
UNITED STATES NUCLEAR REGULATORY COMMISSION, taken at the
United States Nuclear Regulatory Commission, Region III,
801 Warrenville Road, Lisle, Illinois, before Jeffrey D.

Stupak, C.S.R., License No. 084-004188, a Notary public

qualified and commissioned for the State of Illinois.

PRESENT FOR THE NUCLEAR REGULATORY COMMISSION:

MR. JACK GROBE, Director of the Division of
- Reactor Safety, Chairman;

MS. SUSAN CHIDAKEL, Office of General Counsel;
MR. MIKE STEIN, Office of Enforcement;

MR. CHUCK WEIL, Enforcement Specialist;

MR. BRUCE BERSON, Regional Counsel;

MR. RICHARD PAUL, Director, Office of
Investigations Field Office, Region III;
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PRESENT FOR MORRISON KNUDSEN CORPORATION:

SHAW, PITTMAN, POTTS & TROWBRIDGE, by

MR.

J. PATRICK HICKEY, P.C.

2300 N Street, N.W. -
Washington, D.C. 20037-1128

MR.

ALSO PRESENT:

MR.

MS.

appeared on behalf of Morrison
Knudsen Corporation;

DREW T. EDLEMAN, Director, Performance
Systems, Morrison Knudsen Corporation;

EDWIN H. STIER, Stier, Anderson &
Malone;

MARY JANE COOPER, Stier, Anderson &
Malone.

COUNTY COURT REPORTERS, INC.

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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3
MR. GROBE: Good afternoon. My name is Jack
Grobe. I am‘thé Director of the Division of Reactor
Safety for the NRC here in Region iII.

With me today from the NRC I'd like to
introduce Bruce Berson on my far left. Bruce is
regional counsel for the regional office here in
Region TII.

On my immediate left is Chuck Weil. Chuck
is the enforcement staff member here in Region III.

On my right is Mike Stein. Mike's on the
enforcement staff in our headquarters offices in
Rockville, Maryland.

And on my far right is Susan Chidakel.
Susan's an attorney with our Office of General
Counsel at headquarters.

Today's meeting is what we call a
Predecisional Enforcement Confefence. The purposes
6f the meeting is to discuss a potential enforcement
issue. This meeting is specifically to Mr. Drew
Edleman. Mr. Edleman is here with his
repfesentation, Patrick Hickey.

We have several other attorneys here in the

COUNTY COURT REPORTERS, INC.
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4
room, and I'd like you to introduce yourselves and
indicate what association you have with this
situation.

MR. STIER: My name is Edwin Stier. I am a
partner with the law firm of Stier, Anderson and
Malone. We were retained by Morrison Knudsen,'not as
counsel for the corporation, but to conduct an
independent investiéation of the allegations that are
the subject matter of this proceeding.

MS. COOPER: My name is Mary Jane Cooper, and
I'm Ed's partner, and I worked on the investigation
that we are continuing to conduct.

MR. GROBE: Also here today from the Nuclear
Regulatory Commission is Richard Paul; Rich is the
director of the Office of Investigations field office
here in the Region III office.

As I mentioned, we are here to conduct a
Predecisional Enforcement Conference, to discuss your
involvement, Mr. Edleman, in a potential employment
discrimination case associated with actions taken
against Mr. Alain Artayet in January of '97. We

appreciate your coming in today.

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

11

12

13

14

15

16

17

18

19

20

21

22

Mr. Berson, do you have any comments

regarding Mr. Edleman's representation?

..MR. BERSON: Just for the record I thought,
Mr. Hickey, it might be useful if you would explain
the nature of your representation of Mr. Edleman,
since I understand you also represent MK, and talk
about this failure to be a conflict—of-interest
situation.

MR. HICKEY: Sure. I'm Patrick Hickey from the
firm of Shaw, Pittman in Washington. I represent
Mr. Edleman at this proceeding today:; I wili, at the
succeeding proceeding, represent Mr. Pardi; and then
tomorrow I will represent the company, Morrison
Knudsen, in connection with these enforcement
matters. All of the parties are aware of my
representation of the others. I think we have
concluded that there is no conflict between the
interest of the individual clients and the corporate
client, Morrison Knudsen, and so they have consented
to my appearing on behalf of each of them in
connection with these proceedings.

MR. BERSON: Mr. Edleman, you agree to have

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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Mr. Hickey representing you?

MR. EDLEMAN: Yes, I do.

MR. BERSON: Okay...

MR. GROBE: I'd like to just briefly,
Mr. Edleman, talk about our enforcement process just
so you clearly understand how our process works and
where today's meeting fits in the process.

The purpose of our enforcement process .is
to éncourage compliance with our requirements and
ensure that any violations of our requirements are
identified ané promptly corrected. The enforcement
process begins with the NRC evaluating findings of an
inspection or investigation and concluding that there
may be apparent violations. Those violations could
be categorized at one of four severity levels,
Severity Level 1 being most severe, down to Severity
Level 4 being the least severe violation. "It is
normal for us to conduct a Predecisional Enforcement
Conference for Severity Level 1, 2 and 3 violations
because of their significance.

The primary purpose of the conference is to

make sure that we have a clear and common

COUNTY COURT REPORTERS, INC.
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understanding of the facts involved in the case so
that whenlwe make our'enforcement decision that it is
based .upon as comprehensive a set of facts as
possible. We are looking to you today to describe
your involvement in the situation and any causes of
the events that occurred that you believe would be
relevaﬁt for our consideration. The conference is
essentially the last step before fhe NRC proposes an
enforcement action.

The staff, the NRC staff, has spent a

significant amount of time reviewing information that

‘came to our attention from the Department of Labor,

from our own Office of Investigations, as well as
from Morrison Knudsen and their internal
inQestigation of this issue. 1I'd like to briefly
summarize some key points relative to this case just
to set the stage for the discussion that we are going
to have.

In December of 1996, Mr. Artayet received a
satisfactory performance appraisai. Shortly after
that appraisal, it's our understanding that a

Hartford Steam Boiler Insurance Company audited

COUNTY COURT REPORTERS, INC.
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Morrison Knudsen and made several audit findings. 1Ip
early January of 1997, Mr. Artayet performed a review
which identified problems with Morrison Knudsen
welding procedures used for steam generator placement
projects at Point Beach in particular.

Following Mr. Artayet's audit, he was
removed from his position as Group Welding Engineer
in January of 1997 and was involuntarily transferred
from Cleveland, Ohio, to Parkersburg, West Virginia,
eventually leading to a layoff approximately nine
months later.

The transfer of Mr. Artayet so shortly
after a satisfactory performance appraisal appears to
be a dfscriminatory action in violation of our
requirements.

I'd like now, if I cah, to turn the meeting
over to you for comments that you believe to be
helpful in us understanding the facts of this case.
We may interrupt you from time to time with specific
questions on issues or specific facts. Unless there
is any other opening comments from the NRC staff,

I'll turn it over.

COUNTY COURT REPORTERS, INC.
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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MR. WEIL: Yes. Mr. Edleman, if you will for
the record identify your current position with
Morrison Knudsen and your position in December of
‘96, January of '97.

MR. EDLEMAN: My position at both times, ''96
and '97, and at the current time, is Director of
Performance Systems. So my duties have changed since
1196, '97 time period, but my title is the same.

MR. GROBE: Any other opening questions or
comments? Very gocd. Thank you.

MR. EDLEMAN: As you said, I'm here to request
and I'm going to try t» provide you with an
understanding of what tianspired as I see it as
related "to Alain Artayet. I know this hearing is an
important step in the process, and I do somewhat
understand the process of this hearing that you
talked about. I also think this is a serious issue
that I'm very concerned about. I've never had these
sorts  of accusations leveled against me, and I do \
take it seriously, and so I'm eager to try to clarify
that. I have spent a substantial amount of time

thinking about what's transpired over the last two

COUNTY COURT REPORTERS, INC.
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years, living with this particular issue, so ‘hat I'm
going to try to lay out for you is what I se= it,
from my perception, as -best I can recollect it.

MR. GROBE: Okay.

MR. EDLEMAN: I'm basically going 20 focus on my
removal of Alain Artayet as the Group Welding
Engineer and subsequently his trans'er to
Parkersburg, West Virginia. In or der for me to do
that, I think it's important tha. I put my decision
making process into some kind ¢f context, and so I am
going to address a number of copics. Those topics
are what you have in that b a1dout, in genéral, S0
they become a flavor of w' :re I am going with this
particular presentation. Those things are that I'm
going to talk about my responsibility as related to
Alain Artayet. I'm c .ing to talk about the
information that I "~ ad and when I had it as it
related to his pe“forﬁance. I'm going to talk about
the meeting, the - I think you mentioned specifically,
in mid Decembe: of ''96, where in that particular
meeting Lou F.rdi conveyed to me that the Power

Division pe sonnel had lost confidence in Alain

COUNTY COURT REPORTERS, INC.
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Artayet's ability as Group Welding Engineer. I'm
going to talk about a meeting that I had on January
2nd, 1997, with Lou Pardi again,_ where he had told me
that he had received a verbal response from the
Hartford Steam Boiler audit that dealt with a lot of
welding issues, and that's the same meeting where he
told me that he no longer wanted Alain Artayet on
Power Division work. I'm going to talk about Alain's
performance evaluation and my review of that and
approval. And lastly I want to talk a little bit
about the actions that took place on January 15th
with the removal of him as Group Welding Engineér and
transfer to -- and ultimately transfer to
Parkersburg, West Virginia, and explain that process
a little bit. So that's what I intend on trying to
cover in about 30 minutes if I could.

Let me step back and talk just for a second
as to who I am, just to get a flavor of -- I told you
my title is Director of Performance Systems. I
report directly to Tom Zarges, the president and CEO
of the Engineering Construction Group of Morrison

Knudsen.

COUNTY COURT REPORTERS, INC.
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My background, I'm a graduate civil
engineer. I have over 25 years experience in the
engineering construction business in many different
facets, but I'm not a welding engineer and I'm not
qualified to evaluate welding codes or welding
procedures. My job responsibility in 1996, 1997,
primary responsibility was dealing with operational
improvements, dealing with metrics and measurements
of the quality and performance of our operation in
general, trying to improve the operation. In 1994,
Tom Zarges asked me to take over administrative
responsibility for the quality management department,
of which Alain was a part of.

When I look at how I spent my time, I spent
about 95 percent of my time, or greater, on those
improvement -- operational improvement initiatives
and about 5 percent or less on issues that related
specifically to the administration of gquality
management personnel. So I really did have minimal
involvement in, specificall&, in QA -- qguality
assurance programs. 1 did have administrative

responsibility over Andy Walcott, who is the director

COUNTY COURT REPORTERS, INC.
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13
of the gquality management group, and he reported to
me on those administrative issues. Alain Artayet
reported to Andy Walcott both on. technical, as well

as most administrative issues. Now when it came to

‘reporting specifically on technical and quality

assurance programs, that was really Andy Walcott's
responsibility to manage and handle, and he reported
directly to Tom Zarges as. it related to those quality
assurance programs and compliance with those
programs.

Now just to understand a little bit about
how we are organized and how we are kind of
structured a little bit, there's really kind of two
parts to our organization: There are line
management, if you will, or people who run divisional
operations, of which we have a Power Division which
has both -- it both supports work in the nuclear
industry énd non-nuclear industry for power. In
addition to that, we also have an Industrial Process
Division that deals with chemical plants and
refineries and automotive and those kind of things,

and Alain Artayet supported both of those divisions

COUNTY COURT REPORTERS, INC.
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14
primarily.

MR. STEIN: I'd like to explore that for a
second.

MR. EDLEMAN: Sure.

MR. STEIN: I noticed in the testimony that
Industrial Process Division accounted for the bulk of
the revenue and the projects among the two divisions.

MR. EDLEMAN: That's true.

MR. STEIN: Would you say Artayet's -- the bulk
of his work was done in the Industrial Process
Division?

MR. EDLEMAN: No. And I was going to address
that. I'11 tell you right now that when you look‘at
it, about 60 percent of his Qork was Power, about 40
percent was Industrial Processing.

| MS. CHIDAKEL: Can I ask a question on that
line? When you say "power," was that all nuclear
power?

MR. EDLEMAN: No, it was not.

MS. CHIDAKEL: How much of that was nuclear
power?

MR. EDLEMAN: Well, we had --

COUNTY COURT REPORTERS, INC.
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MR. STEIN: I'm sorry, or more specifically,
Point Beach?
MS. CHIDAKEL: Well I'd like to know
specifically how much of that was nuclear Power work?

MR. EDLEMAN: Well we had a nuclear power

project at D.C. Cook in 1988. We have not had

another nuclear project that involved welding until
1996 at Point Beach. We did have some work at Fort
St. Vrain, but that was really a decommissioning job,

so there was really no work for eight years in

nuclear.

MR. HICKEY: That Mr. Artayet --
MR. EDLEMAN: That Mr. Artayet was involved in,
yes. Doees that answer your question?

MS. CHIDAKEL: Yes.

At the time he was handling the nuclear

work at Point Beach, was he also still involved in

non-nuclear work?

MR. EDLEMAN: Yes.
MS. CHIDAKEL: That's all I have.

MR. EDLEMAN: Let me talk a little bit about the

knowledge I had and the information I had on Alain’

COUNTY COURT REPORTERS, INC.
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Artayet's performance. The first time that an issue
came about, and I didn't recognize the significance
of it at the time, but .in the summer of 1986, Alain
Artayet approachéd me, came to my office and said he
was having problems with Max Bingham. Max Bingham
was the project manager for Point Beach. I asked him
if there was something that I could do to get
involved with that barticular issue, and he said it
wasn't necessary, that Andy Walcott was looking into
it and dealing with it, so there was nothing really
for me to do. Now even though Alain had spoken with
me about this problem and said there wasn't anything
I needed to do, I did have a conversation immediately
after that with Andy Walcott, and I asked Andy what
was going on with this issue, and he told me,
basically, that there was issues around welding
procedures and more specifically, about the
qualification of welding procedures for Point Beach.
I again asked Andy whether or not he wanted me to get
involved in this issue or not; he said that wasn't
necessary, that he had already had a meeting, if you

will, or a sit-down with Max Bingham and they had

COUNTY COURT REPORTERS, INC.
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17
worked all this issue out, so there was nothing for
me to do at that point.

Again, I think the thing -- these
particular meetings were not significant at the time,
but in retrospect when I think about it, it reaily
was the first indicator that I have heard about of a
real problem.

Now, what - happened next was really this mid
December of 1996 period (indicating), if we could?
This was the first time that I really thought there
was a serious problem, except in retrospect, and Lou
Pardi had come to me, and he talked to me about the
fact that Power Division personnel had lost
confidence in Alain Artayet's abilities as a welding
engineer as a Group Welding Engineer.

MR. STEIN: You never heard from the Power
Division site people between ''96 -- mid ''96 and
December of ''96 that there was a problem?

MR. EDLEMAN: I'm confused. Mid December is --
can you say thét again, please?

MR. STEIN: Between when Andy Walcott and you

had your discussion in --

COUNTY COURT REPORTERS, INC.
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MR. EDLEMAN: In the summer of '96.

MR. EDLEMAN: Right, in the summer, and December
