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PART I. -- INFORMATION RELEASED 

No additional agency records subject to the request have been located.  

Requested records are available through another public distribution program. See Comments section.  

APPENDICES iAgency records subject to the request that are identified in the listed appendices are already available for 
D public inspection and copying at the NRC Public Document Room.  

iAPPENDICEs Agency records subject to the request that are identified in the listed appendices are being made available for 
V E public inspection and copying at the NRC Public Document Room.  

Enclosed is information on how you may obtain access to and the charges for copying records located at the NRC Public 
Document Room, 2120 L Street, NW, Washington, DC.  

APPENDICES 
•' E Agency records subject to the request are enclosed.  

Records subject to the request that contain information originated by or of interest to another Federal agency have been 

referred to that agency (see comments section) for a disclosure determination and direct response to you.  

We are continuing to process your request.  

See Comments.  

PART L.A -- FEES 
AMOUNT* You will be billed by NRC for the amount listed. None. Minimum fee threshold not met.  

$ You will receive a refund for the amount listed. Fees waived.  
See comments 
for details 

PART I.B -- INFORMATION NOT LOCATED OR WITHHELD FROM DISCLOSURE 

No agency records subject to the request have been located.  

Certain information in the requested records is being withheld from disclosure pursuant to the exemptions described in and for 
the reasons stated in Part II.  

This determination may be appealed within 30 days by writing to the FOIA/PA Officer, U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001. Clearly state on the envelope and in the letter that it is a "FOIA/PA Appeal."

PART I.C COMMENTS (Use attached Comments continuation paqe if required)
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Re: FOIA-2000-0014 

APPENDIX D 
RECORDS ALREADY AVAILABLE IN THE PDR

NO. DATE 

1. 09/13/95 

2. 06/26/98

ACCESSION 
NUMBER 

9509130191 

9807020035

DESCRIPTION/(PAGE COUNT) 

Letter from T. Zarges to NRC, subject: 
Reply to a Notice of Violation. (9 pages) 

Letter from John Grobe to S. A.  
Patulski, subject: Notice of Violation 
(NRC Inspection Rpt. No. 50
301/98005(DRS). (14 pages)



Re: FOIA-2000-0014

NO.  

1.  

2.  

3.  

4.  

5.  

6.  

7.  

8.  

9.  

10.  

11.

DATE 

Undated 

Undated 

Undated 

Undated 

Undated 

10/31/97 

11/20/97 

03/03/98 

03/25/98 

03/31/98 

04/06/98

12. 04/13/98 

13. 04/21/98

APPENDIX E 
RECORDS BEING RELEASED IN THEIR ENTIRETY 

(If copyrighted identify with *) 

DESCRIPTION/(PAGE COUNT) 

E-mail from C. Weil to C. Hauseman, regarding cancellation 
of 4/16/98 Enforcement Conference (3 pages) 

Rill Proposal of holding conference (1 page) 

Organization Chart: Morrison Knudsen Corporation (1 page) 

Notice of Significant Meeting (2 pages) 

Draft Opening Remarks for MK Meeting (1 page) 

Facsimile transmission to K. A. Ashmus from S.D. Bell re: 
Alain Artayet v. Morrison Knudsen Corporation Case No. 97
ERA-34 (3 pages) 

Distribution list (2 pages) 

Proposed Enforcement Action EA 98-081 (4 pages) 

Ltr. to T. H. Zarges from J. A. Grobe re: Apparent violation of 
employee discrimination requirements, with attachments. (61 
pages) 

Notice of Significant Meeting (2 pages) 

Note to C. Weil to R. Wendoll re: Purchase order request 
for court reporter ( 4 pages) 

E-mail to M. Hendricks from Alain Artayet re: Point Beach 
SGRP Girth Weld (2 pages) 

Ltr. to J. A. Grobe from T. H. Zarges re: MK's mitigation of 
any chilling effect among MK employees as a result of MK's 
retaliation (2 pages)



14. 04/23/98 

15. 11/02/98 

16. 12/03/98 

17. 12/08/98 

18. 12/17/98 

19. 12/18/98 

20. 01/05/99 

21. 01/08/99 

22. 01/08/99 

23. 01/26/99 

24. 01/26/99 

25. 01/26/99 

26. 01/27/99 

27. 01/27/99 

28. 01/28/99 

29. 01/29/99

E-mail to C. Weil from J. Gavula re: MK Enforcement 
Conference Notification (1 page) 

E-mail to M. Stein from C. H. Weil re: request to "Reset the 
Clock" (1 page) 

E-mail to J. Gavula from C. H. Weil re: MK predecisional 
enforcement conference (1 page) 

E-mail from C. Weil to B. Berson, et. al., attaching e-mail 
from J. Gavula to C. Weil, regarding MK enforcement. (2 
pages) 

E-mail to B. Berson from C. H. Weil re: MK, EA 98-081 (1 
page) 

E-mail to J. Petrosino from C.H. Weil re: MK Enforcement 
Conference (1 page) 

Notice of Significant Meeting (2 page) 

Ltr. to L. E. Pardi from J. A. Grobe re: Apparent violation of 
employee discrimination requirements, with enclosures. (48 
pages) 

Ltr. to D. Edleman from J. A. Grobe re: Apparent violation of 
employee discrimination requirements, with enclosures. (48 
pages) 

Note to C. Well from R. Wendoll re: purchase order for court 

reporter (10 pages) 

Letter from Steven Bell to John Grobe, re: MK (1 page) 

Transcript in the matter of MK Predecisional Enforcement 
conference. ( 122 pages) 

View graph of NRC Enforcement Conference (13 pages) 

Transcript in the matter of MK Predecisional Enforcement 
Conference (141 pages) 

Letter from R. Edmister to C. Weil re: Morrison Knudsen 

Corporation (7 pages) 

E-mail to M. Stein from C. Weil re: Letter sending transcript



to complainant in MK Case (3 pages)

30. 02/01/99 

31. 02/02/99 

32. 02/23/99 

33. 02/26/99 

34. 04/01/99 

35. 04/08/99 

36. 08/10/99

E-mail to M. Stein from C. Weil re: documenting of 
conversation (2 pages) 

E-mail to C. Weil from B. Berson re: MK transcripts (3 
pages) 

E-mail to B. Berson from C. Weil re: Complainant's review of 
MK transcript (1 page) 

E-mail to B. Berson from C. Weil re: Contact with 
complainant in MK case, attached 2/25/99 e-mail from Weil 
to Berson & Stein, and 2/23/99 e-mail from Weil to Berson, 
Stein & Chidakel. (3 pages) 

Ltr. to T. H. Zarges from J. A. Grobe re: Predecisional 

Enforcement Conference, with enclosures. (14 pages) 

E-mail to B. Clayton from C. Weil re: MK: EA 98-081(1 page) 

E-mail to B. Clayton, et. al., from C. Weil re: MK (EA 98
081; EA 98-540; EA 98-541) (1 pages)



From C. RWeil fli
To: C1H]P2.CAH3 A Id O-4 b&L 

Subject: CANCELLATION OF 4/16/98 NFORCEMENT CONFERENCE 

Cheryl, we had scheduled an enforcementconference on 4/16/98, and I believe we asked you to set-up the TV hook-up. Please 
cancel that request Yesterday, we decided to postpone the conference until early-mid May 1998. We'll let you know when we have 

a new time and date for the conference. Sorry for the inconvenience. Chuck.  

CC: JAG1, KSG 
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From Beverly Hicks 
To: PLBI, JRK1, LLC, cHWI, KSG, NPH, CHP2.IJC, CHP2.JX...  
Date: 4/10/98 8:41am 
Subject Cancellation of Enforcement Conference 

The Morrison Knudsen Enforcement Conference scheduled for April 16,1998, has been cancelled until further notice. The regional 

calendar has been updated.  

CC: HBC



Morrison Knudsen

Options 

1. Hold conference soon 

Pros - Fairly timely enforcement action in response to discrimination issue 

Cons - May take action (or no action) without all the evidence 

2. Hold conference (if deemed necessary) after reviewing SAM report (issue -Aug) 

Pros - Will have more information on which to make enforcement decision 

Cons - Individuals' memories fade 
Less timely enforcement action 

3. Wait for Secretary of Labor decision to determine if conference needed 
(Assuming DOL finds discrimination occurred, hold conference only if we think individual 
actions are appropriate. Otherwise, issue NOV to M-K with no conference if we agree 
with DOL; or if we disagree, don't issue NOV.) 

Pros - We will know DOL's final position (for now we have to assume same as ALJ) 
We will also have the benefit of reading the SAM report 

Cons - Less timely still 
Individuals' memories fade more 

Region III Proposal 

Hold conference in abeyance until we receive and review the SAM report. At that time, 
determine whether to proceed with conference or wait for Secretary's decision (if still pending).  

Note: In our conference invitation letters, we asked both M-K and WEPCo to respond within 30 
days (and before the conference if possible) regarding chilled environment issue; in effect, this 
was a chilling effect letter.  

4 ýt, 4-4.ý 
1
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; West 3rd Street. Cleveland. OH 44113

ORGANIZATION
Morrison Knudsen Corporation 

1500 West 3rd. Street 
.......Organization Chart

Eugene 'Rusty' Gordon

Lou Pardi 

Corporate or Group Personnel 

Point Beach Project Personnel 

S4 Marty Cepkallekas

Lý-~



R1", UNITED STATES 

-0 RNUCLEAR REGULATORY COMMISbION 
00 REGION III 

801 WARRENVILLE ROAD 
USLE, IWNOIS 60532-4351 

NOTICE OF SIGNIFICANT MEETING 

THIS MEETING IS NOT OPEN TO PUBLIC ATTENDANCE 

Name of MK Investigator: Stier, Anderson & Malone Law Offices 

Name of Contractor: Morrison Knudsen Corporation 

Name of Licensee: Wisconsin Electric Power Company 

Name of Facility: Point Beach Nuclear Plant 

Docket Nos: 50-266; 50-301 

Date and Time of Meeting: Thursday April 9, 1998 at 9 a.m. (CDT) 

Location of Meeting: U.S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, Illinois, 60532-4351 

Purpose of Meeting: Meeting with MK investigators to present additional investigation 
information regarding Morrison Knudsen (EA 98-081).  

NRC Attendees: 
J. Caldwell, Deputy Regional Administrator, Rill 
J. Lieberman, Director, Office of Enforcement, NRR 
M. Stein, Enforcement Specialist, Office of Enforcement, NRR 
B. Berson, Regional Counsel, Office of Regional Administrator, Rill 
J. Grobe, Director, Division of Reactor Safety, Rill 
J. Gavula, Chief, Engineering Specialist Branch 1 
K. GreenBates, Reactor Engineer, Engineering Specialist Branch 1 
B. Clayton, Enforcement Officer, Enforcement Investigation Coordination Staff 
C. Weil, Enforcement Specialist, Enforcement Investigation Coordination Staff 
J. Ulie, Special Agent, Office of Investigations, Rill 

Licensee Investigator Attendees: 
E. Stier, Stier, Anderson'& Malone Law Offices 
M. Cooper, Stier, Anderson & Malone Law Offices 

NOTE: Attendance at this meeting by NRC personnel, other than those listed 
above, should be made known to K. S. GreenBates at (630) 829-9738 by 
COB April 3,1998.  

Approved by: 
SCia n LC/he 

See Attached Distribut..ion EiernSpcastBnh1 El



Notice of Significant 2 
Licensee Meeting 

SIGNIFICANT LICENSEE MEETING DISTRIBUTION FOR ENFORCEMENT CONFERENCES 

H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs 
B. W. Sheron, Acting Associate Director for Technical Review, NRR 
B. E. Boger, Acting Associate Director for Projects, NRR 
J. Lieberman, Director, Office of Enforcement 
J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, OGC 

E. G. Adensam, Acting Director, Division of Reactor Projects II/IV NRR 
Chief, PIPB, NRR 
Region Ill Coordinator, OEDO 
Project Directorate, NRR 
Project Manager, Project Directorate, NRR 
G. E. Grant, Director, Division of Reactor Projects, Rill 
M. L. Dapas, Acting Deputy Director, Division of Reactor Projects, RIII 
C. D. Pederson, Director, Division of Nuclear Materials Safety, Rill 
R. J. Caniano, Deputy Director, Division of Nuclear Materials Safety, RIII 
J. A. Grobe, Director, Division of Reactor Safety, RIII 
DRP Branch Chief 
DRS Branch Chiefs 
H. B. Clayton, Enforcement/investigations Officer, Rill 
R. M. Lickus, Regional State Liaison Officer, Rill 
PMNS (E-Mail) 
Rill Public Affairs (E-Mail)



Draft Opening Remarks for MK Meeting

Good morning. My name is . I am the This meeting concerns an 
NRC Office of Investigations investigation and U. S. Department of Labor Administrative 
Law Judge Decision which concluded that the Morrison Knudesen Corporation 
discriminated against one of its employees, the Corporate Welding Engineer, for raising 
safety concerns.  

This meeting is being held as requested in your March 16, 1998, letter to Bill Beach, the 
NRC Region III Administrator and it is being transcribed. It is not open to public 
observation because the issues involve a potential deliberate violation of NRC 

• requirements. You have requested an opportunity to present the results of an 
investigation you conducted for Morrison Knutsen on this matter. We are prepared to 
listen to your presentation, ask questions as necessary, and carefully consider what you 
have to say. However, no enforcement decisions will be made before the predecisional 
enforcement conference has been held with Morrison Knudeson and the facility 
licensee. That conference is currently scheduled for April 16, 1998.  

Before turning the meeting over to you, I request that each of the attendees introduce 
themselves and spell their last name for the benefit of the court reporter. Please speak 
up so the court reporter can hear you.
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STvEE D. BELL 
Di=c D• (216) 90Z4S31

ULMER & BERNE LLP 
ATrORNEYS AT LAW 

Bond Court Building 
1300 East Ninth Street, Suite 900 

Cleveland, Ohio 44114-1583 
Fax (216) 621-7488

Columbus Office SEast Broad Street, Sufte 19NJ 
Culumbu,, Ohio 43215-35%6 

Fax (614) 228-8561 
TeVephone (614) 228.8400

(216) 621-8400 

October 31, 1997

S.1

VIA FACSýME TRANSMNSSIh

Kcith A. Aszus•, Esq.  
Thompson, fine and Flory 
3900 Society Center 
127 Public Square 
Cleveland, OH 44114 

Re: A lain A rael v. Morrson Knudsen Corporation 

Case No. 97-ERA-34 

Dear Mr. Ashmus: 

I assume that you have now received a copy ofthe Recommended Decision and Order 
(CD&O") issued by the Depar'tmet of Labor on October 28, 1997. This letter is intended to bring 

to your attention several ur-gent matters related to the issuance of the RD&O.  

At the time MI. Artayet was unlawfully trnsfired to the DuPont Washington Works 

in Parkersburg, West Virginia, he was promised that his assignment there would last until at least 

FebxuLay, 1998. As you are aware from my prior correspondence to you, Mr. Artayet was "laid-off' 

frombhis job from the DuPont Washington Works project effective September 30, 1997.  

It is our opinion that but for the unlawfil transfer of Mr. Artayet to the DuPont 
Washington Works job, he would not have been subject to the purported "lay-off", and that he would 
not have siffered any interrption in pay or benefits. Instead, as a direct and proximate result of the 

decision made by Morxison Knudsen Capoao to transfer Mr. Artayet to the DuPont Washington 

Works job, Mr. Artayet was in a position to be "laid-off", and has now suffered economic damages 

as a consequence.

OCT-31-1997 10:54

- " - 11- -- I.- - 1- -1

P. 02216 621 7488



ULMER & BERNE LLP 

Keith A- Ashmus, Esq.  
October 31, 1997 
Page 2 

Mr. Artayet has applied for unemployment benefits, and he has been told that he 
should expect to receive his first unemployment check later today. Because he has not yet received 
an unemployment check, he is uncertain as to the exact amount which he will be receiving, but 
inasmuch as unemployment benefits are not counted as "mitigating wages" for purposes of 
determining a backpay award, we consider the amount of Mr. Artayet's unemployment checks to be 
irrelevant to the following discussion.  

Mr. Artayet is ready, willing and able to report for work on Monday, November 3, 
1997. IfMorison Knudsen Corporation does not agree to immediately reinstate MA- Arrayet to his 
position of Corporate Welding Engineer in the Cleveland office with all of the benefits and privileges 
of that position which were previously enjoyed by Mr. Artayet, we will be forced to ask the 
Department of Labor to award backpay to Mr. Artayet for the period beginning September 30, 1997 
(the date he was "laid-off" from the DuPont Washington Works job) through the date when he 
returns to work under the tes of a Preliminar Order which will eventually be issued by the 
Department of Labor. IfMorrison Knudsen Corporation acts prudently to now voluntarily reinstate 
Mr. Artayet to his former position, it would save both parties.- and the Department of Labor - a 
tremendous amount of expensive effort.  

It is Mr. Artayet's further understanding that certain important benefits of his 
employment - including his life and health insurance benefits - will expire later today. Even if 
Morrison Knudsen Corporation declines to voluntarily reinstate Mr. Artayet to his position prior to 
the issuance of a Preliminary Order from the Department of Labor, we believe it would be 
unnecesarily reckless under the circnstances for Morrison Knudsen Corporation to discontinue any 
ofthe benefts to which Mr. Artaye has been entitled in the past, and to which he will be entitled at 
such time as he returns to his position as Corporate Welding Engineer. We therefore request that 
Morrison Knudsen Compoa-tion confirm in writing that Mr Artayet's health and life insurance benefits 
will be continued from this date through the date on which Mr. Artayet resumes his employment as 
Corporate Welding Engineer. We shall take such action as is appropriate to obtain this relief for Mr.  
Arrayet if we do not receive a satisfactory response from Moruison Knudsen Corporation-

OCT-31-1997 10:55

-1 ý ý .1

P. 03216 62.1 7488



ULMER & BERNE i. .

Keith A- Ashmus, Esq.  
October 31, 1997 
Page 3 

Morrison Knudsen Corporation holds in its hands the unilateral ability to avoid 

unnecessary and expensive future litigation- Given the fact that today is the last business day of the 

month of October, and further given the fact that certain benefits of importance to Mr. Artayet and 

his tinnly are s•hduled to erpie later today, we would appreciate your immediate response to this 

letter.  

Vytruy yours.  

Steven D. Bell 

145:kmh 
Wc The Honorable Daniel L. Leland (by ftw) 

Joe Ulie, Nuclear Regulatory Commission, R4ion V (by fax) 
Richard R. Edmister, Esq. (by fax)

P.04
OCT-31-1997 10:55 21G 621 7488
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Distribution;

T. a. Zarges 
G. B. Williams 
L E. Pardi 
I.14. carmody.  
L, . Thomas 
A. . Walcutt 

Rahdail Oroh 
Gary Andrus 
Frank Be•o 
Wdilie nussell 
Frank Gros 
Cal Skow 
Caterine Vonfeldt 
Sam AM"M 
Cliff Felmlee 
Nmne Z7=0M 
Keft A. Shultis 
Bob Won 

Mift Coffman 
Dave Wallkr 

Sim Moeyr 

Dave Adams 
Lamr NelSon 
OCt Zeler 
Steve Loveiet 

Tom Hedges 
Clay Coburn 

Jo3m R Sheldon 
Guy Fugte 
Ted Dun 
Ron Evans 

Jim LaFevem 

Steve Wamoc 

Bruce Kramer 

Riley Barlow 
Toni Way 
Mt Hicks 
Alan MWer 
Jenrry Kifrkd 
Mike Baldwin 

Lou Tr-endle 
JohnThrogmoncn 
Aim Fields 
Ron Dreanig 
Kenae Roberts

M. C. Nieholsom 
K R. ToWn 
W. . Jones 
E. I. Recher

M. M. Cate 
. C- Garrett 

A. IL Dawood

I/P Division Project Offices 
Colunbia OftAce 
Detroit Regional Office 
Detroit Regional Offic 
Federal Rerve Bank 
Sin company CM Sevices 
MK/btkIln Deaborn Sewer Tunnel 
Central Region Operstion 
Boie Home Office 
San FPatwisc - Office 
San Antoini Operations Office 
New Fronie Scee Park 
LMK-Rridsh Atways World Carsocentrc 
Boein SUMaeg& Pamering 
GAB/U.S. Steel 
comning Asahi Prcje 

AdehCtAl Corporaton.  
DuPoaz-Washbin Works 
Uaiversty of Wa~tngton 
Brax Plimmy Scbomh 
nl cClosed Ma. SeOaLY 
Coneadnal Cente 
San Francsc Arport Expansi 
R.Vappeannoc Regiona l id 
The Idabo Cener 
Four Rive= CUlReMn Cene 
NYC Fire Swio Reoations 
Fma Sam Corrido 
Sod WWTP
S2=ur Corp.4prhng Hill Service 
GM LAD Ptr Model 
Convwrslomw ant 1 
GM'r0O PzvpMmnam• 

Of Fi 
GM MlT Marion Plat 
GM Arington 
GM Fint Boick City Assembly 
GM Wilmington 
GM Milford Provin Grounds 
GMThO0 Program Management 
Orce 
GM Opel - PolaM Sime 
am Opel - Thailand Sie 
Ford - VIetnam 
Ford Ctina 
MK/J. S. Alberici Chu:ler

Columbia, MD 
Troy, MI 
Troy, MI 
Cleveland, OR 
Philadelphla, PA 
Dearborn, W 
Englwod, CO 
Boise, ID 
San Frawiso, CA 
Scn Antonio, TX 

Midelsex, United Kingdom 

Aubmu, WA 
Cleveland, OR 
Pleasant Gap, PA, 
Cleveland, OH 
Washingon WV 
Seatle WA 
Dmxo.mNY.  
Tam==, IL 

Sim Francisco CA 
Fredericksbu, VA 
Nampa, I 
Onario. OR 
New York City, NY 
Boise ED 
Boiem ID 
Splagil. T7N 

LTarmg, MI 

Claon, MI 

Marim IN 

FLt. MI 
Wilmington, DE 
Mtilfod, hf 
Pontia, MI 

Giwie, Poland 
Rayong, Tha d 
Hact Viciom 
Deti Offce 
Cordoba, Acgentina

P.05NOV-20-1997 88:52 216 523 5612
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PROPOSED ENFORCEMENT ACTION .2c• BaoPK6 1" ?Rog /I1k 

EA 98-081 

Violation: Potential violation of 10 CFR 50.7, "Employee Protection" 

Contractor: Morrison-Knudsen Corporation (MK) 
Cleveland, OH 

Licensee: MK was under contract to Point Beach, and previously D. C. Cook, for 
replacement of the steam generators. However, the apparent violation occurred 
at the MK office in Cleveland, OH, which is described in the 01 report as the 
Corporate Office, the Power Division, and the Engineering and Construction 
Group. No information was developed to indicate that either NRC licensee was 
involved in the alleged discriminatory act. At the time of the alleged violation, MK 
was actively involved in the ongoing steam generator replacement project at the 
Point Beach plant. Region III recommends that neither licensee be cited.  

01 Rep_.L-N. 3-97-013, dated 2/6/98 
DOL No. 97-ERA-34 
AMS No. RIII-1997-A-0035 

SES Sponser: Jack Grobe (630-829-9700) 
Coordinator: Charles H. Weil (630-810-4372) 

Summary of Facts: An allegation was made to the Department of Labor (DOL) and the NRC that 
MK engaged in employment discrimination when MK transferred the corporate welding engineer 
to a position as a site welding engineer position at a non-nuclear facility (chemical works). While 
the individual did not lose pay, he was transferred from Cleveland, OH, to Parkersburg, WV.  

Also, the position of corporate welding engineer appeared to last for an indefinite period, and the 
Parkersburg position would end about February 1998. He was laid-off on September 30, 1997.  

MK subsequently rehired the individual during November 1997, following the November 4, 1997, 
Preliminary Order of the DOL Administrative Review Board.  

During December 1996, Hartford Steam Boiler Insurance Company audited MK and made 
several audit findings. During January 1997, the individual reviewed the MK welding procedures 
for the steam generator replacement projects at the Point Beach (1995-97) and D. C. Cook 
(1988) facilities, and presented his findings to MK management about MK welding procedures 
for each project. (The welding issues are being followed-up by the Region III Division of Reactor 
Safety and the NRR vendor Inspectors). On January 15, 1997, he was relieved from his position 
of corporate welding engineer and subsequently transferred to Parkersburg, WV.  

In 1994 MK and Duke Power Engineering formed a company known as STG (steam generator 
group) for the replacement of steam generators. Duke Engineering apparently provided the 
engineering support for STG and MK, Cleveland, OH, provided the construction and quality 
assurance aspects for STG. STG appears to be the site organization that actually did the work.  
As with Point Beach and D. C. Cook plants, STG does not appear to have been involved in the 

alleged discriminatory act involving the MK corporate welding engineer in Cleveland, OH.  

PREDECISIONAL ENrFRGfEIENT INFORM,'; ;AT;, N;CT FOR RELt.,CE
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The complaint was investigated by the Occupational Safety and Health Administration (OSHA).  
The OSHA Area Director concluded that the complaint was without merit. That conclusion was 
appealed. In an October 28, 1997, Recommend Decision and Order, the DOL Administrative 
Law Judge (ALJ) ordered MK to rehire the individual. In that decision, the ALJ noted that the 
individual was transferred to uan inferior position" at Parkersburg, WV. The ALJ's decision was 
upheld on November 7, 1997, in a Preliminary Order by the DOL Administrative Review Board.  
MK rehired the individual during November 1997, following the Administrative Review Boards's 
Order. However, MK had already hired a new corporate welding engineer and the individual 
could not be returned to his former position. Rather, he was rehired as a welding engineer at the 
same pay as he had received when he was the corporate welding engineer.  

In Report No. 3-97-013, the Office of Investigations (01) made essentially the same conclusion 

as the AU and the DOL Administrative Review Board.  

Significance: 

The safety and risk significance of the apparent violation of 10 CFR 50.7 is low. However, the 
regulatory significance is high because corporate managers were involved in the alleged 
discriminatory act. The safety and risk significance for the underlying technical violations may be 
high because a technical violation would involve welding for the steam generator replacement 
projects.  

Summary of Proposed Enforcement Actions 

A. Conduct a transcribed predecisional enforcement conference (PEC) with MK. Ask MK to 
bring the involved MK managers to the conference. The alleger would be invited to 
attend.  

The letter to MK confirming the PEC will include relevant "chilling effect" language.  

B. Following the PEC, consider issuing a Severity Level I violation to the MK Corporation.  

The letter to MK should indicate that MK can wait until the final DOL order is issued 
before responding to the proposed violation. However, that letter would tell MK that the 
response to any "chilling effects cannot be delayed.  

C. A Demand for Information (DFI) would be issued to MK at the same time as the NOV.  
DFI language could either be contained in the body of the letter transmitting the NOV to 
MK or be a separate enclosure to that letter.  

The DFI would ask MK to provide written assurance that: 

1. The NRC can have confidence that MK will abide by all NRC rules and 
regulations, including 10 CFR 50.7, in the future, 

2. The NRC can have confidence that any "chilling effect," either perceived or actual, 
has been abated by MK, and 
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3. The NRC and MK can both have confidence that the MK managers involved in the 
discrimination will abide by NRC rules and regulations, including 10 CFR 50.7, in 
the future.  

D. Regarding the individuals involved in the discriminatory act: 

Neither DOL nor 01 made a specific conclusion about the culpability of any particular MK 
manager for this violation. However, the information in Paragraph 4 of the 01 report 
discusses the MK Division Executive Vice President and his decision for the 
discriminatory act. Other MK managers, the CEO/President and the Director of 
Performance Systems are also discussed in Paragraph 4 of the 01 report, but the report 
shows that each was only aware of the reassignment decision made by the Division 
Executive Vice President. Therefore, in order to make an informed enforcement decision 
about the latter MK managers, a very detailed analysis of the 01 exhibits will have to be 
made. It is estimated that the staff would expended 3-4 days to develop the detailed 
evidence need to support an enforcement position about the individuals.  

Region III believes that sufficient evidence could be developed from the 01 report to 
support an order removing the Division Executive Vice President from participating in 
NRC-licensed activities for a period of five periods. The recommendation of a five year 
removal from NRC-licensed activities is based on the proposed Severity Level I violation 
to the company. However, a final decision about any particular MK manager should wait 
until DOL issues its final decision in this matter.  

Proposed NOV 

Based on the DOL Orders and the 01 findings, Region III recommends that MK be cited for a 
violation of 10 CFR 50.7, "Employee Protection.' A draft NOV follows: 

10 CFR 50.7 requires, in part, that discrimination by a contractor or subcontractor of a 
Commission licensee against an employee engaged in certain protected activities is 
prohibited. Discrimination includes discharge and other actions that relate to the terms, 
conditions or privileges of employment. Protected activities include, but are not limited 
to, providing information to the employer about possible violations of NRC activities.  

Contrary to the above, on January 15, 1997, Morrison-Knudsen Corporation (MK) 
engaged in prohibited employment activities when MK removed Mr. (individual's name), 
from his position as the MK corporate welding engineer at the MK corporate offices in 
Cleveland, OH, and subsequently transferred Mr. (individual's name) to an MK project in 
Parkersburg, WV, as a site welding engineer. MK removed Mr. (individual's name) from 
the position of corporate welding engineer and transferred Mr. (individual's name) after 
he delivered adverse reports to MK management about the quality of welding procedures 
used by MK to replace steam generators at the Point Beach and Donald C. Cook nuclear 
power plants, a protected activity.  
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A Severity Level I violation is recommended. Supplement VII to the NRC Enforcement Policy 

(Policy), Example A.4, categorizes the violation as "action by senior corporate management in 

violation of 10 CFR 50.7.' The MK employees involved in the violation were senior corporate 

managers of MK in Cleveland, OH.  

Section 111(3) of the Policy and Section 2.11 .b.3 of the NRC Enforcement Manual (Manual) 

requires that the be consulted Commission prior to issuing a Severity Level I violation.  
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
o (REGION III 

801 WARRENVILLE ROAD 
LISLE, ILLINOIS 60532-4351 

lop• March 25, 1998 

EA 98-081 

Mr. Thomas H. Zarges 
President and Chief Executive Officer 
Engineering and Construction Group 
Morrison Knudsen Corporation 
1500 West 3rd Street 
Cleveland, OH 44113 

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS 
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 and ARB 98-016) 
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013) 

Dear Mr. Zarges: 

This is in reference to an apparent violation of NRC requirements prohibiting discrimination 
against employees who engage in protected activities (i.e., 10 CFR 50.7). The apparent 
violation involves the Morrison Knudsen Corporation (MK) discriminating against one of its 
employees at the MK corporate office in Cleveland, OH. At the time of the apparent violation, 
MK was involved in the'replacement of steam generators at the Wisconsin Electric Power 
Company's (WEPCo) Point Beach nuclear plant. This apparent violation was discussed with 
Margaret Cunningham of your staff on March 16, 1998 and Lou Pardi on March 17, 1998.  

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding 
(97-ERA-34). The presiding Administrative Law Judge (AU) in the DOL proceeding found, in a 
Recommended Decision and Order issued on October 28, 1997, that MK's removal of the 
complainant from his position as group welding engineer (GWE) and his subsequent 
reassignment to an "inferior job" constituted an adverse employment action. Further, the 
removal of complainant from the position as GWE within 24 hours after he engaged in protected 
conduct (his findings concerning weld procedures used by MK at the Point Beach plant) raises 
the inference as a matter of law that his removal was in retaliation for his protected activities.  
The DOL ALJ's Recommended Order required MK to reinstate the complainant to the position 
of GWE at MK's office in Cleveland, OH, and the complainant be given the same 
compensation, terms, conditions, and privileges as he previously had as GWE. In a Preliminary 
Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case 
No. 98-016) confirmed the findings and order of the DOL AU. Copies of the DOL ALJ's 
Recommended Decision and Order and the DOL ARB's Preliminary Decision are enclosed 
(Enclosures 1 and 2).  

The NRC Office of Investigations (01) also investigated this matter (01 Case No. 3-97-013,) and 
reached the same conclusion as the DOL. Enclosure 3 is the synopsis of the 0I report.



Mr. T. H. Zarges

The NRC staffs review of the DOL and 01 findings indicate that the action taken against this 
individual was in apparent violation of 10 CFR 50.7. Therefore, this apparent violation is being 
considered for escalated enforcement action in accordance with the "General Statement of 
Policy and Procedure for NRC Enforcement Actions" (Enforcement Policy), NUREG-1 600 
(Enclosure 4). The NRC is not issuing a Notice of Violation at this time; you will be advised by 
separate correspondence of the results of our deliberations on this matter. Also, please be 
aware that the characterization of the apparent violation described in this letter may change as 
a result of further NRC review.  

A transcribed predecisional enforcement conference to discuss this apparent violation has been 
scheduled for April 16, 1998. The NRC requests that you and Messrs. Lou Pardi, 
Drew Edleman, and Andy Walcutt be present at the conference. Since the performance of MK 
employees will be discussed during the conference, the conference will be closed to public 
observation. However, the NRC licensee, WEPCo, has been requested to attend. In addition, 
the NRC's Enforcement Policy, as amended by, Policy and Procedure for Enforcement actions: 
Polic Statement, 62 FM 13906 (March 24, 1997), permits the employee or former employee 
who was the subject of the alleged discrimination to participate in the conference. Accordingly, 
the complainant will be invited to attend the conference. He may participate by observing the 
conference and if desired, following the presentations by MK and WEPCo, make a presentation 
to address his view on why he believes discrimination occurred and his views on the other 
presentations. Morrison Knudsen and WEPCo will then be afforded an opportunity to respond, 
and the NRC may ask some clarifying questions. In no case will the NRC staff permit you or 
the individual to cross-examine or question each other.  

Following the conference with MK and the WEPCo, Messrs. Pardi, Edleman, Walcutt, and you 
will be invited to hold individual, transcribed, predecisional enforcement conferences with the 
NRC if any of you wishes to make the NRC aware of any additional information. Should these 
conferences be requested, they will be held on the afternoon of April 16, 1998, and each will 
involve only the individual, the individual's counsel (if represented) and the NRC.  

The decision to hold an enforcement conference does not mean that the NRC has made a final 
determination on enforcement action in this case. While the NRC normally relies on the DOUs 
findings in determining whether a violation occurred when such findings are based on an 
adjudicatory proceeding, the conference is being held to obtain any additional information that 
will enable the NRC to make an informed enforcement decision. In addition, the conference is 
an opportunity for MK to provide its perspectives on: 1) the severity level of the apparent 
violation; 2) the application of the factors that the NRC considers when it determines the 
amount of a civil penalty that may be assessed in accordance with Section VI.B.2 of the 
Enforcement Policy; and 3) any other application of the Enforcement Policy to this case, 
including the exercise of discretion in accordance with Section VII.  

We note that MK was the subject of a previous NRC escalated enforcement action (EA 95-079).  
That enforcement action was issued on August 14, 1995, and concerned a Severity Level II 
violation of 10 CFR 50.7 by MK at the Fort St. Vrain nuclear plant. By letter dated 
September 13, 1995, MK responded to that violation and provided a description of the
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corrective actions taken to prevent recurrence of a similar violation in the future. In this regard, 
the NRC requests that MK be prepared to address why its actions in response to the previous 
employment discrimination violation were not effective in precluding the action taken against the 
complainant in the current matter. Also enclosed for the information of MK and it employees 
are copies of NRC Information Notice No. 98-04, "1997 Enforcement Sanctions for Deliberate 
Violations of NRC Employee Protection Requirements" (Enclosure 5), and NRC Policy 
Statement "Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without 
Fear of Retaliation," (Enclosure 6).  

While we recognize that MK has appealed the DOL ALJ's decision in this case, the NRC must 
review this matter to determine whether a violation of 10 CFR 50.7 may have occurred. Such a 
violation, if it occurred, could have'a chilling effect on other MK employees in that it might deter 
them from identifying any nuclear safety related concerns they may have.  

In addition, pursuant to sections 161c, 161o, 182 and 186 of the Atomic Energy Act of 1954, as 
amended, and the Commission's regulations in 10 CFR 2.204, in order for the Commission to 
determine whether regulatory action needs to be taken pending a determination as to whether 
enforcement action is to be taken for the issues to be discussed at the conference, and to 
ensure compliance with NRC regulatory requirements, you are required to provide this office, 
within 30 days of the date of this letter, or if possible before the April 16, 1998 conference, a 
response in writing and under oath or affirmation that describes actions you have already taken 
or plan to take to assure that this matter is not having a chilling effect on the willingness of other 
employees to raise safety and compliance concerns within you organization.  

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter and the 
required written response will be placed in the NRC Public Document Room (PDR). To the 
extent possible, your response should not include any personal privacy, proprietary, or 
safeguards information so that it can be placed in the PDR without redaction. If personal 
privacy or proprietary information is necessary to provide an acceptable response, then please 
provide a bracketed copy of your response that identifies the information that should be 
protected and a redacted copy of your response that deletes such information. If you request 
withholding such material, you must specifically identify the portions of your response that you 
seek to have withheld and provide in detail the bases for your claim of withholding (e.g., explain 
why the disclosure of information will create an unwarranted invasion of personal privacy or 
provide the information required by 10 CFR 2.790(b) to support a request for withholding
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confidential commercial or financial information). If safeguards information is necessary to 
provide an acceptable response, please provide the level of protection described in 
10 CFR 73.21.  

Sincerely, 

John A. Grobe, Director 
Division of Reactor Safety

Docket Nos. 50-266; 50-301 
License Nos. DPR-24; DPR -27

Enclosures: 1.  
2.  
3.  
4.  
5.  
6.

AU's Recommended Decision and Order 
ARB's Preliminary Order 
01 Report Synopsis 
NRC Enforcement Policy 
Information Notice 98-04 
NRC Policy Statement

cc w/enclosures (1-6): 
L. Pardi 
D. Edleman 
A. Walcutt
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cc w/enclosures (1 - 3): 
R. Grigg, President and 

Chief Operating Officer, WEPCo 
S. Patulski, Site Vice President 

Point Beach Nuclear Plant 
A. Cayia, Plant Manager 
B. Burks, P.E., Director 

Bureau of Field Operations 
Cheryl L. Parrino, Chairman, 

Wisconsin Public Service Commission 
State Liaison Officer 
NRC Office of Enforcement 
J. Goldberg, OGC 
B. Boger, NRR 
C. Carpenter, NRR 
L. Gundrum, NRR 
R. Medlock, Area Director, 

OSHA Cleveland Area Office 
bcc w/o enclosures: 
Region III Office Allegation Coordinator 

(AMS No. RIII-1997-A-0035)
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S. ueparment of Labor Office of Administrative Law Judges 
Seven ParIway Center 

OCT 8 19?jPittsburghý Pefinfsylvania .15220 OCT 28 1997,1 

CASE NO. 97-ERA-34 

In the Matter of 

ALAIN ARTAYET 
Complainant 

V.  

MORRISON KNUDSEN CORPORATION 
Respondent 

Appearances: 

Steven D. Bell, Esq.  
Lynn Rt Rogozinski, Esq.  

For the Complainant 

Keith A. Ashmus, Esq.  
Heather L. Areklett, Esq.  

For the Respondent 

BEFORE: DANIEL L. LELAND 
Administrative Law Judge 

RECOMMENDED DECISION AND ORDER 

This case arises under the employee protection provisions of the Energy Reorganization 
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission 
Licensees from discharging or otherwise discriminating against an employee who has engaged in 
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on 
February 18, 1997, which was investigated by the Occupational Safety and Health Administration 
and found to be without merit. Complainant made a timely request for a hearing before an 
administrative law judge, and a hearing was held before the undersigned in Cleveland, Ohio on 
June 11 and 12, 1997. Complainant's exhibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and 
respondent's ekhibits (RX) A-L were admitted into evidence. At the close of the hearing the 
parties were given sixty days to submit briefs, and the due date for filing briefs was later extended 
to September 22, 1997. Both parties filed timely briefs.



Complainant holds i R 4helor-f 8diinenDgree in Welding Engineering from Ohio State 
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a 
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondent 
is an international engineering and construction company which performs work on nuclear power 
plants among others. The GWE is located in respondent's Quality Assurance Department. (TR 
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Lou 
Pardi, and the Group Quality Director is Andrew Walcutt, complainant's immediate superior. (TR 
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995, 
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces 
steam generators at nuclear power plants and which has its own quality assurance program. (TR 
38; CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is 
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible 
for oversight of the activities of Project Welding Engineers (PWE) and qualifying welding 
procedures. (TR 41) 

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point 
Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a 
large amount of welding. (TR 44) In May 1996, Max Bingham, the project manager, asked 
complainant to help develop the welding procedures to be used at Point Beach. (TR 45-46) 
Bingham wanted complainant to delegate the qualification of the welding procedures at Point 
Beach to the PWE, Eugene "Rusty" Gorden. (TR 46) Qualification of welding procedures was 
the function of the GWE. (TR 60-63) Complainant at first refused because he was unfamiliar 
with Gorden's technical capabilities. (TR 47) Complainant then began the process of qualifying 
the welds at a site in Memphis, Tennessee in May or June 1996. (TR 49) In July 1996, Bingham 
again asked complainant to delegate qualification of the welds at Point Beach to Gorden and 
complainant's refusal to do so angered Bingham. (TR 50-51) Complainant then acquiesced in the 
delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53) 

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the 
site-specific welding procedures to be used at Point Beach. (TR 55, 65-66; see also CX 51; RX 
C 1, p. 1; § 9.2.5) The GWE was responsible for submitting generic welding procedures to the 
PWE who tailored them to the needs at Point Beach. (TR 55) Gorden was supposed to send the 
site-specific welding procedures to complainant for review but he failed to do so despite 
complainant's request to see them. (TR 56-57) At the end of October 1996, complainant for the 
first time reviewed the site-specific welding procedures written by Gorden and found five of them 
to be unacceptable. (TR 57) On November 6, 1996, complainant sent a fax to Gorden identifying 
the deficient welding procedures and calling Gorden's attention to the codes of the American 
Society of Mechanical Engineers. (TR 58-60; CX 6) Gorden, however, ignored complainant's 
comments. (TR 62) Complainant stated that he ihformed Walcutt of the problems in the welding 
procedures for Point Beach but Walcutt felt that ii theiHartford Insurance Company audit was.  
coming up on December 30-31, 1996, nothing should be done to correct the problems. (TR 70)
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Walcutt denies that complainant informed him of the welding deficiencies at Point Beach or that 
Walcutt told him to take no action. (TR 247)). Complainant's offer to work with Gorden to 
remedy the welding problems was also assertedly rejected. (TR 71) 

During the week of December 16, 1996, complainant states that Pardi met with him and 
removed him from nuclear responsibilities for steam generator replacement citing complainant's 
personality conflicts with Cepkauskas and Bingham. (T 72) (Pardi denied that this meeting ever 
took place or that he removed complainant from his supervision of welding at nuclear power 
plants at this time. (TR 163)) Walcutt asked complainant to prepare for the upcoming Hartford 
audit and complainant informed him that the audit would reveal deficiencies in the welding 
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and 
on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding 
procedures. (TR 76-77, 79-80; RX D 1) Upon reading the audit report Walcutt asked 
complainant to review all the welding procedures for Point Beach. (TR 80) Complainant 
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to 
Walcutt on January 14, 1997 who in turn delivered a copy to Pardi and Bingham. (TR 80-81; see 
CX 12) On the morning of January 15, Walcutt also asked complainant to prepare a report on the 
welding procedures at the D. C. Cook project. (TR 83-84) Complainant informed Walcutt that 
there were deficiencies in the D. C. Cook project which were similar to those at Point Beach. (TR 
85-86) 

Later on the morning of January 15, complainant was summoned to the office of Drew 
Edleman, complainant's administrative superior, who told complainant that he was being removed 
from the GWE position because of personality conflicts with Cepkauskas and Bingham. (TR 86) 
After his removal as GWE complainant continued to work on his report on D. C. Cook and 
submitted a report on the welding deficiencies at that fa-ility on January 22, 1997. (TR 87, 264
267; CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area 
field engineer on the night shift. (TR 88) Since that date, he has been living away from his family 
in Cleveland and has been unable to participate in his children's school activities. (TR 88) 
Complainant has incurred approximately $10,000 in attorney fees in connection with this 
litigation. (TR 89) 

Louis E. Pardi, whose title is executive vice president of respondent's Power Division, 
testified that he relied on the complainant to be respondent's welding expert in all matters, 
particularly qualification of welds, development of corporate welding procedures, and solving 
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there 
was friction between complainant and project personnel at Point Beach regarding qualification of 
welds and specific welding requirements. (TR 159-160) Pardi remembered seeing a memo from 
the complainant that drop weight testing was not required at Point Beach which is contrary to 
what he stated about the D. C. Cook project. (TR 161) In his testimony, Cepkauskas also 
mentioned the friction between complainant and site personnel and the memo regarding drop 
weight testing and that he informed Pardi of this. (TR 146, 147) Neither Pardi nor Cepkauskas 
could produce the memo and Pardi admitted that he had not read the memo. (TR. 150, 190) After



-4

,being informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove 
complainant as GWE. (TR 161) As complainant was not in Pardi's chain of command, Pardi told 
Edleman about the findings in the audit, and after rejecting the idea of relieving complainant only 
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as 
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR 
164; see also TR 204-206) Complainant's memorandum regarding Point Beach was considered 
when the decision was made. (TR 196-197) Pardi averred that the decision to remove the 
complainant was based on his friction with the project personnel, his determination not to use 
drop weight testing, and the Hartford audit. (TR 165-166) 

Andrew Walcutt is the Group Quality Director for the respondent and was complainant's 
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the 
corporate welding program, adherence to the welding codes, providing technical advice to project 
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant 
and he had with Gorden in November or December 1995 where an agreement had been reached 
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told 
complainant that he should not go back on his word. (TR 237-238) Walcutt also referred to a 
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed 
dissatisfaction with complainant's performance, particularly his delegation of qualifying welds to 
some one who was not working at Point Beach. (TR 241-242) In the Fall of 1996, Pardi told 
Walcutt that he had lost confidence in complainant because he failed to recommend drop weight 
testing. (TR 242-243) Walcutt later found, however, that complainant had not taken this 
position. (TR 243-244, 281-282) Walcutt also stated that the failure of the welds in Memphis 
was caused by a discrepancy in testing requirements and was not solely complainant's fault. (TR 
244-245) The witness denied that complainant told him that Gorden had failed to respond to his 

criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy 
any deficiencies. (TR 247) 

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific 
welding procedures at Point Beach. (TR 250) On January 28, 1995, Walcutt wrote a memo to 
Tom Zarges (RX D) stating in part that the errors found in the audit could have been prevented 
by effective communication between the GWE and the PWE. (TR 254) Complainant was not 
solely responsible for the problems found by the audit and Gorden also contributed to the 
breakdown in communications. Id. Walcutt recommended that Gorden be replaced as PWE. (TR 
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at 
Point Beach, but he did not ask complainant to investigate D. C. Cook. ('R 256) No mention of 
complainant's review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR 
256-257) Walcutt acknowledged that complainant's reassignment to Parkersburg occurred after 
he wrote the memo about D. C. Cook, but he denies that there was any connection. (TR 261, 
265, 266-267) 

Gorden developed the site specific welding procedures for Point Beach and in so doing he 
changed the corporate welding procedures, which was a violation of respondent's quality
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tssurance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point 
Beach's welding procedures identified by complainant were not his fault. (TR 274) Complainant 
always performed competently and professionally as a welding engineer, but had problems 
communicating. (TR 275) The only valid reason to remove complainant from his position was his 
failure to communicate with the project team. (TR 294) This problem was not mentioned, 
however, in complainant's evaluation in December 1996. (See RX G; see also TR 231-232) 

Findings of Fact and Conclusions of Law 

42 U.S.C. § 5851 provides that: 

(1) No employer may discharge any employee or otherwise discriminate against 
any employee with respect to his compensation, terms, conditions, or privileges of 
employment because the employee...  

(A) notified his employer of an alleged violation of this chapter or the Atomic 
Energy Act of 1954; 

(B) refused to engage in any practice made unlawful by this chapter or the Atomic 
Energy Act of 1954, if the employee has identified the alleged illegality to the 
employer, 

(C) testified before Congress or at any Federal or State proceeding regarding any 
provision (or proposed provision) of this chapter or the Atomic Energy Act of 
1954; 

(D) commenced, caused to be commenced, or is about to commence or cause to be 
commenced a proceeding under this chapter or the Atomic Energy Act of 1954, 
... or a proceeding for the administration or enforcement of any requirement 
imposed under this chapter or the Atomic Energy Act of 1954, as amended; 

(E) testified or is about to testify in any such proceeding or, 

(F) assisted or participated or is about to assist or participate in any manner in such 
a proceeding or in any other manner in such a proceeding or in any other action 
to carry out the purpose of the Atomic Energy Act of 1954, as amended.  

To establish a prima facie case of discrimination under § 5851, the complainant must 
show: (1) his employer is subject to the Act; (2) the complainant engaged in protected activity; 
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the 
protected activity when it took the adverse action, and (5) an inference that the protected activity 
was the likely reason for the adverse employment action. Zinn v. University of Missouri, 93
ERA- 34 and 36 (Sec'y, January 18, 1996). See also Carroll v. U. S. Dept. of Labor, 78 F. 3d



,52 (8' Cir."I996).- If the complainant proves a primafacie case, the burden of production shifts 

to the employer to articulate.a-legitimate nondiscriminatoryreason for the-adverse action.  
Carroll, 78 F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason 
for the adverse action, the complainant has the ultimate burden of persuading that the reasons 
articulated by his employer were pretextual, either by showing that the unlawful reason more 
likely motivated the employer or by showing that the proffered explanation is unworthy of 
credence. Nichols v. Bechtel Construction Co., 87-ERA-44 (Sec'y, October 26, 1992), Carroll, 
supra, Kahn v. U. S. Secretary of Labor, 64 F. 3d 271, 278 (7' Cir. 1995).  

Complainant alleges three separate adverse employment actions taken as a result of his 
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996 
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on 
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding 
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the 

welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima 
facie case as to each of these incidents.  

Respondent concedes that is subject to the Act. Moreover, complainant's performance of 

quality assurance functions constitutes protected activity under the Act. See Mackowiak v.  
University Nuclear Systems, Inc., 735 F. 2d 1159, 1163 (9' Cir. 1984), Bassett v. Niagara 
Mohawk Power Co., 86-ERA-2 (Sec'y, July 9, 1986). With regard to the first allegation of 
retaliation, Pardi denied that a meeting with complainant took place in December 1996 in which 

ne removed him from his nuclear responsibilities and his version is supported by the testimony of 
Edleman and Walcutt. Assuming that Pardi did remove complainant from jurisdiction over 
nuclear power plants and that this constitutes adverse employment action, the evidence is not 
persuasive that Pardi knew about complainant's protected activity prior to the meeting and that 

his removal was in retaliation for his protected activity. I reach the same conclusion regarding 
complainant's report on the D. C. Cook project. Walcutt credibly testified that he never told 
Zarges, Pardi, or Edleman of complainant's report on the welding deficiencies at D. C. Cook, and 
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.  
Therefore, complainant has failed to make out a prima facie case with regard to these two 
incidents.  

I reach a different conclusion with regard to complainant's removal as GWE and 
subsequent reassignment to Parkersburg. Respondent argues that Pardi and Edleman had already 
decided to replace complainant as GWE before they were aware that he drafted the report on the 

Point Beach welding deficiencies on January 14, but I do not find Pardi's testimony to be credible 
on this point. Furthermore, the adverse employment action, i.e., complainant's actual removal 
from his position as GWE, did not take place until January 15, one day after Pardi was given the 
report on Point Beach. Therefore, I find that respondent was aware of complainant's protected 
activity when he was replaced as GWE. Respondent also maintains that complainant's removal as 
GWE and reassignment to a different position in Parkersburg was not an adverse employment 
action because he was not discharged and there was no decrease in pay. However, complainant's
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tew position in Parkersbur as an area field en•ineer does not hayo.t~hg.=x tamspoibilties 
involved in his prior position as GWE and is clearly less prestigious.. See DeFord v. Secretary of 
Labor, 700 F. 2d 281, 287 (61 Cir. 1983). See also McMrahan v. California Water Quality 
Control Boar=4 San Diego Region, 90-WPC-1 (Sec'y, July 16, 1993), in which it was held that a 
transfer was an adverse action in that it prevented the complainant from performing supervisory 
duties and field enforcement which he preferred. Respondent also argues that "relocation is a way 
of life" at Morrison Knudsen and that respondent maintains facilities much further from Cleveland 
than Parkersburg to which complainant could have been reassigned. The fact that complainant 
could have been sent to more remote locations has no significance, however, as complainant's 
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him 
from his home and family in Cleveland. I therefore conclude that complainant's removal as GWE 
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment 
action. Finally, complainant's removal from the position as GWE within twenty four hours after 
he engaged in protected conduct raises the inference as a matter of law that his removal was in 
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8* Cir. 1989).  

Complainant has therefore made out a prima facie case.  

Respondent has cited as the reasons for complainant's removal and reassignment his 
overall performance as GWE, more specifically his recommendation that drop weight testing not 
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel.  
Complainant therefore has the burden of proving that these reasons are pretextual. Kahn, 64 F.  
3d at 278.  

The drop weight testing excuse clearly lacks credibility. Pardi testified of seeing a memo 
shown to him by Cepkauskas regarding the drop weight testing but could not recall the content of 
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had 
never recommended that drop weight testing not be used thereby indicating that Pardi's asserted 
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the 
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more 
technical knowledge than Pardi regarding the welding requirements, stated that Gorden was 
responsible for these errors as it was his obligation to develop the site-specific welding 
procedures. Gorden actually changed the corporate welding procedures complainant had sent him 
in violation of the respondent's quality assurance program. When complainant discovered the 
unacceptable welding specifications devised by Gorden, he informed him of the deficiencies and 
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the 
deficiencies cited in the audit were not complainant's fault, which indicates that Pardi knew that 
complainant was not to blame and removed him anyway. Walcutt stated that complainant always 
acted in a competent and professional manner as a welding engineer. Thus the first two 
articulated reasons for removing complainant are clearly pretextual.  

Walcutt asserted that the only valid reason for removing complainant as GWE was his 
failure to communicate with project personnel. Initially, I find it difficult to accept that 
complainant would be relieved of his duties for this relatively insignificant reason. There is
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certainly no evidence in the record that this so called "friction" with on site personnel was so 
persistent or egregious that it affected the efficiency of respondent's construction work. It would 
also appear that the cause of much of the "friction" was complainant's insistence on not 
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently 
with good reason. Some of the "friction" also resulted from complainant's strict adherence to the 
standards in respondent's quality assurance program and the natural tension that may have taken 
place with the project personnel who were attempting to adhere to precise schedules. As the 
court in Mackowiak observed, "contractors regulated by § 5851 may not discharge quality control 
inspectors because they do their job too well." Mackowiak, 735 F. 2d at 1163. Finally, I note 
that Walcutt did not discuss complainant's communication problems in the performance 
evaluation completed in December 1996 only twenty-three days before he was removed as GWE 
allegedly for this reason. If complainant's failure to communicate had been such a serious 
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this 
purported reason was also pretextual.  

As complainant has made out a prima facie case and proven that respondent's purported 
reasons for the adverse employment action were pretextual, I conclude that respondent has 
violated § 5851. Complainant is therefore entitled to reinstatement to his position as GWE and 
reimbursement for attorney fees.  

Recommended Order 

Morrison Knudsen Corporation is ORDERED to: 

(1) Reinstate complainant to the position of Group Welding Engineer at its office in 
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment 
he previously had, and 

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in 
pursuing his complaint.  

Within thirty (30) days of the date of this decision and order, complainant's counsel shall 
submit a fully supported fee application detailing his hourly fee, the number of hours expended on 
this proceeding, and any associated litigation expenses. Respondent will have fifteen (15) days to 
respond with any objections. C 

DANIEL L. LELAND 
Administrative Law Judge

DLLIlab
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NOTICE: This Recommended Decision and Order and the administrative file in this matter will be 
forwarded for final decisionto the Administrative Review Board, United States Department of 
Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.W., Washington, 
DC 20210. The Administrative Review Board was delegated jurisdiction by Secretary Order 
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the 
regulations at 29 C.F.RI Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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Washington, D.C. 20210 

In the Matter of.  

ALAIN ARTAYET, ARB CASE NO. 98-016 

COMPLAINANT, (ALJ CASE NO. 97-ERA-34) 

v. DATE: NOV 4 197 

MORRISON KNUDSEN CORPORATION, 

RESPONDENT.  

BEFORE: THE ADMINISTRATIVE REVIEW BOARD 

NOTICE OF REVIEW 
AND 

ORDER ESTABLISHING BRIEFING SCHEDULE 
AND 

PRELIMINARY ORDER 

The Recommended Decision and Order (R. D. and 0.) issued on October 28, 1997 by the 

Administrative Law Judge (AlU) has been transmitted to the Board for review. The following briefing 

schedule is established in this case. Respondent may file an initial brief; not to exceed 30 double 

spaced typed pages, on or before December 3, 1997. Complainant may file a reply brief; not to 

exceed 30 double spaced typed pages, on or before January 2, 1998. Respondent may file a rebuttal 

brief, exclusively responsive to the reply brief and not to exceed 10 double spaced typed pages, on 

or before January 20, 1998.  

All pleadings are expected to conform to the page limitations and should be prepared in 

Courier 12 point, 10 character-per-inch type or larger, with minimum one inch left and right margins 

and minimum 1¼ inch top and bottom margins, printed on 8½ by 11 inch paper.  

An original and four copies of all pleadings and briefs shall be filed with the Administrative 

Review Board, U.S. Department of Labor, 200 Constitution Avenue, N.W., Room S-4309, 

Washington, D.C., 20210 (Telephone Number, 202-219-4728; Facsimile Numbe- "1"1-" 10-o02 1 '
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PRELiMINARY ORDER 

As noted, on October 28, 1997, the AUI issued the R. D. and 0. in this case arising under the 

Energy Reorganization Act of 1974 (ERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the 

Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776, 

3123. The ALJ found that Respondent had violated § 5851 and that Complainant is entitled to both 

reinstatement to his former position and reimbursement for attorney fees..  

The following preliminary order is hereby entered: 

Respondent shall reinstate Complainant to the position of Group Welding Engineer at its 

office in Cleveland, Ohio at the same compensation, terms, conditions, and privileges of 

employment which Complainant had previously enjoyed, and 

Following the procedures described in the AL's R- D. and 0., Respondent shall reimburse 

Complainant for reasonable attorney fees and costs which were expended in the pursuit of this 

complaint.  

SO ORDERED.  

DAVID A O'BIN 
Chair 

~SANDSTROM 

0Jr E mD.bMILLER 
ernate Member



SYNOPSIS

This investigation was initiated on March 13, 1997, by the U.S. Nuclear 
Regulatory Commission, Office of Investigations, Region III, to determine if 
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation 
had been discriminated against for raising safety concerns.  

Based on the evidence developed during the investigation, it is concluded that 
there is sufficient evidence to substantiate the alleged employment 
discrimination against the former CWE.

Case No. 3-97-013 1
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U.S. NUCLEAR REGULATORY COMMISSION 

Enforcement Policy Statement 

This document compiles the "General Statement of Policy and Procedures for NRC 
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and 
the various amendments to the Enforcement Policy approved by the Commission through 
September 10, 1997. It is the staff's intent to republish NUREG-1600 later this year. Pending 
that republication, the Office of Enforcement is issuing this interim compilation of all 
amendments to the Policy since it was last published. This document is also accessible on the 
Internet at: www.nrc.gov/OE.  

The amendments to the Policy were published in the Federal Register as follows:

Federal 
Rcesr Date

Adjustment of Civil Monetary Penalties 
Departures from FSAR 
Commission consultation, Open Enforcement 

Conferences; risk; NCVs 
Part 20, Exceedance of dose constraints 
Correction as to exercise of discretion 
Gaseous Diffusion Plants; NRC organizational 

changes; Commission consultation 
Participation in enforcement conferences 

involving discrimination 
-Part 34, Radiography, examples of 

potential violations 
Corrections to Part 34 examples 
Enforcement conference clarification

61FR53553 
61FR54461 

61FR65088 
61FR65128 
61FR68070 

62FR06677 

62FR13906 
62FR28974 

62FR33447 
62FR52577

The Enforcement Policy is a general statement of policy explaining the NRC's policies and 
procedures in initiating enforcement actions, and of the presiding officers and the Commission 
in reviewing these actions. This policy statement is applicable to enforcement in matters 
involving the radiological health and safety of the public, including employees' health and 
safety, the common defense and security, and the environment. This statement of general 
policy and procedures is published to provide widespread dissemination of the Commission's 
Enforcement Policy. However, this is a policy statement and not a regulation. The 
Commission may deviate from this statement of policy and procedure as appropriate under the 
circumstances of a particular case.

.10/11/96 
10/18/96 

12/10/96 
12/10196 
12/26/96 

02/12/97 

03/24/97 
05128/97 

06119197 
10/08/97
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Questions concerning the Enforcement Policy should be directed to the NRC's Office of 
Enforcement at (301) 415-2741.  

James Lieberman, Director 
Office of Enforcement
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PREFACE 

The following statement of general 
policy and procedure explains the 
enforcement policy and procedures of the 
U.S. Nuclear Regulatory Commission 
(NRC or Commission) and the NRC staff 
(staff) in initiating enforcement actions, 
and of the presiding officers and the 
Commission in reviewing these actions.  
This statement is applicable to 
enforcement in matters involving the 
radiological health and safety of the 
public, including employees' health and 
safety, the common defense and security, 
and the environment.' This statement of 
general policy and procedure will be 
published as NUREG-1600 to provide 
widespread dissemination of the 
Commission's Enforcement Policy.  
However, this is a policy statement and 
not a regulation. The Commission may 
deviate from this statement of policy and 
procedure as appropriate under the 
circumstances of a particular case.  

I. INTRODUCTION AND PURPOSE 

The purpose of the NRC enforcement 
program is to support the NRC's overall 
safety mission in protecting the public and 
the environment. Consistent with that 
purpose, enforcement action should be 
used: 
* As a deterrent to emphasize the 
importance of compliance with 
requirements, and 
e To encourage prompt identification and 
prompt, comprehensive correction of 
violations.  

I Antitrust enforcement matters will 
be dealt with on a case-by-case basis.

Consistent with the purpose of this 
program, prompt and vigorous 
enforcement action will be taken when 
dealing with licensees, vendors2 , 
contractors, and their employees, who 
do not achieve the necessary 
meticulous attention to detail and the 
high standard of compliance which the 
NRC expects.' Each enforcement 
action is dependent on the 
circumstances of the case and requires 
the exercise of discretion after 
consideration of this enforcement 
policy. In no case, however, will 
licensees who cannot achieve and 
maintain adequate levels of protection 
be permitted to conduct licensed 
activities.  

IL STATUTORY AUTHORITY AND 

PROCEDURAL FRAMEWORK 

A. Statutory Authority 

The NRC's enforcement jurisdiction 
is drawn from the Atomic Energy Act 
of 1954, as amended, and the Energy 
Reorganization Act (ERA) of 1974, as 
amended.  

2 The term wvendor" as used in 
this policy means a supplier of 
products or services to be used in an 
NRC-licensed facility or activity.  

3 This policy primarily addresses 
the activities of NRC licensees and 
applicants for NRC licenses.  
Therefore, the term -licensee" is 
used throughout the policy. However, 
in those cases where the NRC 
determines that it is appropriate to 
take enforcement action against a 
non-licensee or individual, the 
guidance in this policy will be used, 
as applicable. Specific guidance 
regarding enforcement action against 
individuals and non-licensees is 
addressed in Sections VIII and X, 
respectively.

-I-
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I
Section 161 of the Atomic Energy Act 

authorizes the NRC to conduct 
inspections and investigations and to 
issue orders as may be necessary or 
desirable to promote the common 
defense and security or to protect health 
or to minimize danger to life or 
property. Section 186 authorizes the 
NRC to revoke licenses under certain 
circumstances (e.g., for material false 
statements, in response to conditions 
that would have warranted refusal of a 
license on an original application, for a 
licensee's failure to build or operate a 
facility in accordance with the terms of 
the permit or license, and for violation 
of an NRC regulation). Section 234 
authorizes the NRC to impose civil 
penalties not to exceed $100,000 per 
violation per day for the violation of 
certain specified licensing provisions of 
the Act, rules, orders, and license terms 
implementing these provisions, and for 
violations for which licenses can be 
revoked. In addition to the enumerated 
provisions in section 234, sections 84 
and 147 authorize the imposition of civil 
penalties for violations of regulations 
implementing those provisions. Section 
232 authorizes the NRC to seek 
injunctive or other equitable relief for 
violation of regulatory requirements.  

Section 206 of the Energy 
Reorganization Act authorizes the NRC 
to impose civil penalties for knowing 
and conscious failures to provide certain 
safety information to the NRC.  

Notwithstanding the $100,000 limit 
stated in the Atomic Energy Act, the 
Commission may impose higher civil 
penalties as provided by the Debt 
Collection Improvement Act of 1996.  
Under the Act, the Commission is 
required to modify civil monetary 
penalties to reflect inflation. The 
adjusted maximum civil penalty amount 
is reflected in 10 CFR 2.205 and this 
Policy Statement.  

Chapter 18 of the Atomic Energy Act 
provides for varying levels of criminal 
penalties (i.e., monetary fines and 
imprisonment) for willful violations of

the Act and regulations or orders issued 
under sections 65, 161(b), 161(i), or 161(o) 
of the Act. Section 223 provides that 
criminal penalties may be imposed on 
certain individuals employed by firms 
constructing or supplying basic components 
of any utilization facility if the individual 
knowingly and willfully violates NRC 
requirements such that a basic component 
could be significantly impaired. Section 
235 provides that criminal penalties may be 
imposed on persons who interfere with 
inspectors. Section 236 provides that 
criminal penalties may be imposed on 
persons who attempt to or cause sabotage at 
a nuclear facility or to nuclear fuel.  
Alleged or suspected criminal violations of 
the Atomic Energy Act are referred to the 
Department of Justice for appropriate 
action.  

B. Procedural Framework 

Subpart B of 10 CFR Part 2 of NRC's 
regulations sets forth the procedures the 
NRC uses in exercising its enforcement 
authority. 10 CFR 2.201 sets forth the 
procedures for issuing notices of violation.  
The procedure to be used in assessing 

civil penalties is set forth in 10 CFR 2.205.  
This regulation provides that the civil 
penalty process is initiated by issuing a 
Notice of Violation and Proposed 
Imposition of a Civil Penalty. The licensee 
or other person is provided an opportunity 
to contest in writing the proposed 
imposition of a civil penalty. After 
evaluation of the response, the civil penalty 
may be mitigated, remitted, or imposed.  
An opportunity is provided for a hearing if 
a civil penalty is imposed. If a civil penalty 
is not paid following a hearing or if a 
hearing is not requested, the matter may be 
referred to the U.S. Department of Justice 
to institute a civil action in District Court.  

The procedure for issuing an order to 
institute a proceeding to modify, suspend, 
or revoke a license or to take other action 
against a licensee or other person subject to 
the jurisdiction of the Commission is set 
forth in 10 CFR 2.202. The licensee or 
any other person adversely affected by the
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order may request a hearing.. The 
NRC is authorized to make orders 
immediately effective if required.to 
protect the public health, safety, or 
interest, or if the violation is willful.  
Section 2.204 sets out the procedures 
for issuing a Demand for Information 
(Demand) to a licensee or other person 
subject to the Commission's 
jurisdiction for the purpose of 
determining whether an order or other 
enforcement action should be issued.  
The Demand does not provide hearing 
rights, as only information is being 
sought. A licensee must answer a 
Demand. An unlicensed person may 
answer a Demand by either providing 
the requested information or explaining 
why the Demand should not have been 
issued.  

HIL RESPONSIBILrrIES 

The Executive Director for 
Operations (EDO) and the principal 
enforcement officer of the NRC. the 
Deputy Executive Director for 
Regulatory Effectiveness, hereafter 
referred to as the Deputy Executive 
Director, has been delegated the 
authority to approve or issue all 
escalated enforcement actions.' The 
Deputy Executive Director is 
responsible to the EDO for the NRC 
enforcement program. The Office of 
Enforcement (OE) exercises oversight 
of and implements the NRC 
enforcement program. The Director, 
OE, acts for the Deputy Executive 
Director in enforcement matters in his 
absence or as delegated.  

Subject to the oversight and direction 
of OE, and with the approval of the 
Deputy Executive Director, where 

' The term *escalated enforcement 
action, as used in this policy means a 
Notice of Violation or civil penalty for 
any Severity Level I, H, or III 
violation (or problem) or any order 
based upon a violation.
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,ecessary, the regional offices normally 
,ue Notices of Violation and proposed 

.ivil penalties. However, subject to the 
same oversight as the regional offices, 
the Office of Nuclear Reactor 
Regulation (NRR) and the Office of 
Nuclear Material Safety and Safeguards 
(NMSS) may also issue Notices of 
Violation and proposed civil penalties 
for certain activities. Enforcement 
orders are normally issued by the 
Deputy Executive Director or the 
Director, OE. However, orders may 
also be issued by the EDO, especially 
those involving the more significant 
matters. The Directors of NRR and 
NMSS have also been delegated 
authority to issue orders, but it is 
expected that normal use of this 
authority by NRR and NMSS will be 
confined to actions not associated with 
compliance issues. The Director, Office 
of the Controller, has been delegated the 
authority to issue orders where licensees 
violate Commission regulations by 
nonpayment of license and inspection 

.,n recognition that the regulation of 
nuclear activities in many cases does not 
lend itself to a mechanistic treatment, 
judgment and discretion must be 
exercised in determining the severity 
levels of the violations and the 
appropriate enforcement sanctions, 
including the decision to issue a Notice 
of Violation, or to propose or impose a 
civil penalty and the amount of this 
penalty, after considering the general 
principles of this statement of policy and 
the technical significance of the 
violations and the surrounding 
circumstances.  

Unless Commission consultation or 
notification is required by this policy, 
the NRC staff may depart, where 
warranted in the public's interest, from 
this policy as provided in Section VII, 
"Exercise of Enforcement Discretion." 
The Commission will be provided 
written notification of all enforcement 
actions involving civil penalties or 

'ers. The Commission will also be

provided notice the first time that discretion 
is exercised for a plant meeting the criteria 
of Section VII.B.2. In-addition, the 
Commission will be consulted prior to 
taking action in the following situations 
(unless the urgency of the situation dictates 
immediate action): 

(1) An action affecting a licensee's 
operation that requires balancing the public 
health and safety or common defense and 
security implications of not operating with 
the potential radiological or other hazards 
associated with continued operation; 

(2) Proposals to impose a civil penalty 
for a single violation or problem that is 
greater than 3 times the Severity Level I 
value shown in Table IA for that class of 
licensee; 

(3) Any proposed enforcement action that 
involves a Severity Level I violation; 

(4) Any action the EDO believes 
warrants Commission Involvement; 

(5) Any proposed enforcement case 
involving an Office of Investigations (01) 
report where the NRC staff (other than the 
01 staff) does not arrive at the same 
conclusions as those in the 01 report 
concerning issues of intent if the Director 
of 01 concludes that Commission 
consultation is warranted; and 

(6) Any proposed enforcement action on 
which the Commission asks to be 
consulted.  

IV. SEVERITY OF VIOLATIONS 

Regulatory requirements5 have varying 
degrees of safety, safeguards, or 
environmental significance. Therefore, the 
relative importance of each violation, 
including both the technical significance 
and the regulatory significance, is evaluated 
as the first step in the enforcement process.  

' The term "requirement" as used in 
this policy means a legally binding 
requirement such as a statute, regulation, 
license condition, technical specification, or 
order.

In considering the significance of a 
violation, the staff considers the 
technical significance, i.e., actual and 
potential consequences, and the 
regulatory significance. In evaluating 
the technical significance, risk is an 
appropriate consideration.  

Consequently, for purposes of formal 
enforcement action, violations are 
normally categorized in terms of four 
levels of severity to show their relative 
importance within each of the 
following eight activity areas: 

I. Reactor Operations; 
1I. Facility Construction; 
II. Safeguards; 
IV. Health Physics; 
V. Transportation; 
VI. Fuel Cycle and Materials 

Operations; 
VII. Misellaneous Matters; and 
VIII. Emergency Preparedness.  

Licensed activities will be placed in 
the activity area most suitable in light 
of the particular violation involved 
including activities not directly covered 
by one of the above listed areas, e.g., 
export license activities. Within each 
activity area, Severity Level I has been 
assigned to violations that are the most 
significant and Severity Level IV 
violations are the least significant.  
Severity Level I and II violations are of 
very significant regulatory concern. In 
general, violations that are included in 
these severity categories involve actual 
or high potential impact on the public.  
Severity Level In violations are cause 
for significant regulatory concern.  
Severity Level IV violations are less 
serious but are of more than minor 
concern; i.e., if left uncorrected, they 
could lead to a more serious concern.  

The Commission recognizes that there 
are other violations of minor safety or 
environmental concern which are 
below the level of significance of 
Severity Level IV violations. These 
minor violations are not the subject of 
formal enforcement action and are not
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usually described in inspection reports.  
ýTo the extent such violations are 
described, they are noted as Non-Cited 
Violations.' 

Comparisons of significance between 
activity areas are inappropriate. For 
example, the inmmediacy of any hazard 
to the public associated with Severity 
Level I violations in Reactor Operations 
is not directly comparable to that 
associated with Severity Level I 
violations in Facility Construction.  

Supplements I through VIII provide 
examples and serve as guidance in 
determining the appropriate severity 
level for violations in each of the eight 
activity areas. However, the examples 
are neither exhaustive nor controlling.  
In addition, these examples do not 
create new requirements. Each is 
designed to illustrate the significance 
that the NRC places on a particular type 
of violation of NRC requirements.  
Each of the examples in the supplements 
Is predicated (n a violation of a 

red•ilatery neavioaient.  
The NRC reviews each case being 

considered for enforcement action on its 
own merits to ensure that the severity of 
a violation is characterized at the level 

best suited to the significance of the 
particular violation. In some cases, 
special circumstances may warrant an 
adjustment to the severity level 
categorization.  

A. Aggregation of Violations 

A group of Severity Level IV 
violations may be evaluated in the 
aggregate and assigned a single, 
increased severity level, thereby 
resulting in a Severity Level III 
problem, if the violations have the same 
underlying cause or programmatic 
deficiencies, or the violations 

'A Non-Cited Violation (NCV) is a 
violation that has not been formalized 
into a 10 CFR 2.201 Notice of 
Violation.

contributed to or were unavoidable 
consequences of the underlying problem.  
Normally, Severity Level 1[ and III 
violations are not aggregated into a higher 
severity level.  

The purpose of aggregating violations is to 
focus the licensee's attention on the 
fundamental underlying causes for which 
enforcement action appears warranted and 
to reflect the fact that several violations 
with a common cause may be more 
significant collectively than individually and 
may therefore, warrant a more substantial 
enforcement action.  

B. Repetdive Violations 

The severity level of a Severity Level IV 
violation may be increased to Severity 
Level M, if the violation can be considered 
a repetitive violation.! The purpose of 
escalating the severity level of a repetitive 
violation is to acknowledge the added 
significance of the situation based on the 
licensee's failure to implement effective 
corrective action for the previous violation.  
The decision to escalate the severity level 
of a repetitive violation will depend on the 
circumstances, such as, but not limited to, 
the number of times the violation has 
occurred, the similarity of the violations 
and their root causes, the adequacy of 
previous corrective actions, the period of 
time between the violations, and the 
significance of the violations.  

C. W'd/fu Violations 

Wilful violations are by definition of 
particular concern to the Commission 
because its regulatory program is based on 

' The term "repetitive violation' or 
"similar violation" as used in this policy 
statement means a violation that reasonably 
could have been prevented by a licensee's 
corrective action for a previous violation 
normally occurring (1) within the past 2 
years of the inspection at issue, or (2) the 
period within the last two inspections, 
whichever is longer.

licensees and their contractors, 
employees, and agents acting with 
integrity and communicating with 
candor. Willful violations cannot be 
tolerated by either the Commission or a 
licensee. Licensees are expected to 
take significant remedial action in 
responding to willful violations 
commensurate with the circumstances 
such that it demonstrates the 
seriousness of the violation thereby 
creating a deterrent effect within the 
licensee's organization. Although 
removal of the person is not necessarily 
required, substantial disciplinary action 
is expected.  

Therefore, the severity level of a 
violation may be increased if the 
circumstances surrounding the matter 
involve careless disregard of 
requirements, deception, or other 
indications of willfulness. The term 
"willfulness' as used in this policy 
embraces a spectrum of violations 
ranging from deliberate intent to 
violate or falsify to and including 
careless disregard for requirements.  
Willfulness does not include acts which 
do not rise to the level of careless 
disregard, e.g., inadvertent clerical 
errors in a document submitted to the 
NRC. In determining the specific 
severity level of a violation involving 
willfulness, consideration will be given 
to such factors as the position and 
responsibilities of the person involved 
in the violation (e.g., licensee official' 

8 The term 'licensee official' as 

used in this policy statement means a 
first-line supervisor or above, a 
licensed individual, a radiation safety 
officer, or an authorized user of 
licensed material whether or not listed 
on a license. Notwithstanding an 
individual's job title, severity level 
categorization for willful acts involving 
individuals who can be considered 
licensee officials will consider several 
factors, including the position of the 
individual relative to the licensee's
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or non-supervisory employee), the 
Ignificance of any underlying violation, 
Ae intent of the violator (i.e., careless 

disregard or deliberateness), and the 
economic or other advantage, if any, 
gained as a result of the violation. The 
relative weight given to each of these 
factors in arriving at the appropriate 
severity level will be dependent on the 
circumstances of the violation.  
However, if a licensee refuses to correct 
a minor violation within a reasonable 
time such that it willfully continues, the 
violation should be categorized at least 
at a Severity Level IV.  

D. Violations of Reporing 
Requirements 

The NRC expects licensees to provide 
complete, accurate, and timely 
information and reports. Accordingly, 
unless otherwise categorized in the 
Supplements, the severity level of a 
violation involving the failure to make a 
required report to the NRC will be 

sed upon the significance of and the 
.rcumstances surrounding the matter 

that should have been reported.  
However, the severity level of an 
untimely report, in contrast to no report, 
may be reduced depending on the 
circumstances surrounding the matter.  
A licensee will not normally be cited for 
a failure to report a condition or event 
unless the licensee was actually aware of 
the condition or event that it failed to 
report. A licensee will, on the other 
hand, normally be cited for a failure to 
report a condition or event if the 
licensee knew of the information to be 
reported, but did not recognize that it 
was required to make a report.  

V. PREDECISIONAL ENFORCEMENT 
CONFERENCES 

organizational structure and the 
individual's responsibilities relative to 
the oversight of licensed activities and to 
"Ie use of licensed material.

Whenever the NRC has learned of the 
existence of a potential violation for which 
escalated enforcement action appears to be 
warranted, or recurring nonconformance on 
the part of a vendor, the NRC may provide 
an opportunity for a predecisional 
enforcement conference with the licensee, 
vendor, or other person before taking 
enforcement action. The purpose of the 
conference is to obtain information that will 
assist the NRC in determining the 
appropriate enforcement action, such as: 
(1) a common understanding of facts, root 
causes and missed opportunities associated 
with the apparent violations, (2) a common 
understanding of corrective actions taken or 
planned, and (3) a common understanding 
of the significance of issues and the need 
for lasting comprehensive corrective action.  

If the NRC concludes that it has sufficient 
information to make an informed 
enforcement decision, a conference will not 
normally be held unless the licensee 
requests it. However, an opportunity for a 
conference will normally be provided 
before issuing an order based on a violation 
of the rule on Deliberate Misconduct or a 
civil penalty to an unlicensed person. If a 
conference is not held, the licensee will 
normally be requested to provide a written 
response to an inspection report, if issued, 
as to the licensee's views on the apparent 
violations and their root causes and a 
description of planned or implemented 
corrective actions.  

During the predecisional enforcement 
conference, the licensee, vendor, or other 
persons will be given an opportunity to 
provide information consistent with the 
purpose of the conference, including an 
explanation to the NRC of the immediate 
corrective actions (if any) that were taken 
following identification of the potential 
violation or nonconformance and the long
term comprehensive actions that were taken 
or will be taken to prevent recurrence.  
Licensees, vendors, or other persons will 
be told when a meeting is a predecisional 
enforcement conference.  

A predecisional enforcement conference is 
a meeting between the NRC and the 
licensee. Conferences are normally held in

the regional offices and are normally 
open to public observation.  
Conferences will not normally be open 
to the public if the enforcement action 
being contemplated: 
(1) Would be taken against an 

individual, or if the action, though not 
taken against an individual, turns on 
whether an individual has committed 
wrongdoing; 

(2) Involves significant personnel 
failures where the NRC has requested 
that the individual(s) involved be 
present at the conference; 

(3) Is based on the findings of an 
NRC Office of Investigations report 
that has not been publicly disclosed; or 

(4) Involves safeguards information, 
Privacy Act information, or 
information which could be considered 
proprietary; 

In addition, conferences will not 
normally be open to the public if: 

(5) The conference involves medical 
misadministrations or overexposures 
and the conference cannot be conducted 
without disclosing the exposed 
individual's name; or 

(6) The conference will be conducted 
by telephone or the conference will be 
conducted at a relatively small 
licensee's facility.  

Notwithstanding meeting any of these 
criteria, a conference may still be open 
if the conference involves issues related 
to an ongoing adjudicatory proceeding 
with one or more intervenors or where 
the evidentiary basis for the conference 
is a matter of public record, such as an 
adjudicatory decision by the 
Department of Labor. In addition, 
notwithstanding the above normal 
criteria for opening or closing 
conferences, with the approval of the 
Executive Director for Operations, 
conferences may either be open or 
closed to the public after balancing the 
benefit of the public's observation 
against the potential impact on the 
agency's decision-making process in a 
particular case.  
The NRC will notify the licensee that
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the conference will be open to public 
"pbservation. Consistent with the 
agency's policy on open meetings, 
"Staff Meetings Open to Public," 
published September 20, 1994 (59 FR 
48340), the NRC intends to announce 
open conferences normally at least 10 
working days in advance of conferences 
through (1) notices posted in the Public 
Document Room, (2) a toll-free 
telephone recording at 800-952-9674, 
(3) a toll-free electronic bulletin board 
at 800-952-9676, and on the World 
Wide Web at the NRC Office of 
Enforcement homepage 
(www.nrc.gov/OE). In addition, the 
NRC will also issue a press release and 
notify appropriate State liaison officers 
that a predecisional enforcement 
conference has been scheduled and that 
it is open to public observation.  
The public attending open conferences 

may observe but may not participate in 
the conference. It is noted that the 
purpose of conducting open conferences 
is not to maximize public attendance, 
but rather to provide the public with 
'opportunities to be informed of NRC 
activities consistent with the NRC's 
ability to exercise its regulatory and 
safety responsibilities. Therefore, 
members of the public will be allowed 
access to the NRC regional offices to 
attend open enforcement conferences in 
accordance with the "Standard 
Operating Procedures for Providing 
Security Support For NRC Hearings and 
Meetings," publish&i November 1, 1991 
(56 FR 56251). These procedures 
provide that visitors may be subject to 
personnel screening, that signs, banners, 
posters, etc., not larger than 18" be 
permitted, and that disruptive persons 
may be removed. The open conference 
will be terminated if disruption 
interferes with a successful conference.  
NRC's Predecisional Enforcement 
Conferences (whether open or closed) 
normally will be held at the NRC's 
regional offices or in NRC Headquarters 
Offices and not in the vicinity of the 
licensee's facility.

For a case in which an NRC Office of 
Investigations (01) report finds that 
discrimination as defined under 10 CFR 
50.7 (or similar provisions in Parts 30, 40, 
60, 70, or 72) has occurred, the 01 report 
may be mide public, subject to withholding 
certain information (i.e., after appropriate 
redaction), in which case the associated 
predecisional enforcement conference will 
normally be open to public observation. In 
a conference where a particular individual 
is being considered potentially responsible 
for the discrimination, the conference will 
remain closed. In either case (i.e., whether 
the conference is open or closed), the 
employee or former employee who was the 
subject of the alleged discrimination 
(hereafter referred to as "complainant') 
will normally be provided an opportunity to 
participate in the predecisional enforcement 
conference with the licensee/employer.  
This participation will normally be in the 
form of a complainant statement and 
comment on the licensee's presentation, 
followed in turn by an opportunity for the 
licensee to respond to the complainant's 
presentation. In cases where the 
complainant is unable to attend in person, 
arrangements will be made for the 
complainant's participation by telephone or 
an opportunity given for the complainant to 
submit a written response to the licensee's 
presentation. If the licensee chooses to 
forego an enforcement conference and, 
instead, responds to the NRC's findings in 
writing, the complainant will be provided 
the opportunity to submit written comments 
on the licensee's response. For cases 
involving potential discrimination by a 
contractor or vendor to the licensee, any 
associated predecisional enforcement 
conference with the contractor or vendor 
would be handled similarly. These 
arrangements for complainant participation 
in the predecisional enforcement conference 
are not to be conducted or viewed in any 
respect as an adjudicatory hearing. The 
purpose of the complainant's participation 
is to provide information to the NRC to 
assist it in its enforcement deliberations.  

A predecisional enforcement conference 
may not need to be held in cases where

there is a full adjudicatory record 
before the Department of Labor. If a 
conference is held in such cases, 
generally the conference will focus on 
the licensee's corrective action. As 
with discrimination cases based on 01 
investigations, the complainant may be 
allowed to participate.  

Members of the public attending open 
conferences will be reminded that (1) 
the apparent violations discussed at 
predecisional enforcement conferences 
are subject to further review and may 
be subject to change prior to any 
resulting enforcement action and (2) 
the statements of views or expressions 
of opinion made by NRC employees at 
predecisional enforcement conferences, 
or the lack thereof, are not intended to 
represent final determinations or 
beliefs.  

When needed to protect the public 
health and safety or common defense 
and security, escalated enforcement 
action, such as the issuance of an 
immediately effective order, will be 
taken before the conference. In these 
cases, a conference may be held after 
the escalated enforcement action is 
taken.  

VI. ENFORCEMENT ACTIONS 

This section describes the 
enforcement sanctions available to the 
NRC and specifies the conditions under 
which each may be used. The basic 
enforcement sanctions are Notices of 
Violation, civil penalties, and orders of 
various types. As discussed further in 
Section VI.D, related administrative 
actions such as Notices of 
Nonconformance, Notices of 
Deviation, Confirmatory Action 
Letters, Letters of Reprimand, and 
Demands for Information are used to 
supplement the enforcement program.  
In selecting the enforcement sanctions 
or administrative actions, the NRC will 
consider enforcement actions taken by 
other Federal or State regulatory 
bodies having concurrent jurisdiction,
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inch as in transportation matters.  
rually, whenever a violation of NRC 

.equirements of more than a minor 
concern is identified, enforcement action 
is taken. The nature and extent of the 
enforcement action is intended to reflect 
the seriousness of the violation involved.  
For the vast majority of violations, a 
Notice of Violation or a Notice of 
Nonconformance is the normal action.  

A. Notice of Violation 

A Notice of Violation is a written 
notice setting forth one or more 
violations of a legally binding 
requirement. The Notice of Violation 
normally requires the recipient to 
provide a written statement describing 
(1) the reasons for the violation or, if 
contested, the basis for disputing the 
violation; (2) corrective steps that have 
been taken and the results achieved; 
(3) corrective steps that will be taken to 
prevent recurrence; and (4) the date 
when full compliance will be achieved.  

te NRC may waive all or portions of a 
,ritten response to the extent relevant 

information has already been provided 
to the NRC in writing or documented in 
an NRC inspection report. The NRC 
may require responses to Notices of 
Violation to be under oath. Normally, 
responses under oath will be required 
only in connection with Severity Level 
I, HI, or HI violations or orders.  

The NRC uses the Notice of Violation 
as the usual method for formalizing the 
existence of a violation. Issuance of a 
Notice of Violation is normally the only 
enforcement action taken, except in 
cases where the criteria for issuance of 
civil penalties and orders, as set forth in 
Sections VI.B and VI.C, respectively, 
are met. However, special 
circumstances regarding the violation 
findings may warrant discretion being 
exercised such that the NRC refrains 
from issuing a Notice of Violation. (See 
Section VII.B, -Mitigation of 
Enforcement Sanctions.') In addition, 

"ensees are not ordinarily cited for

violations resulting from matters not within 
their control, such as equipment failures 
that were not avoidable by reasonable 
licensee quality assurance measures or 
management controls. Generally, however, 
licensees are held responsible for the acts of 
their employees. Accordingly, this policy 
should not be construed to excuse personnel 
errors.  

B. Civil Penalty 

A civil penalty is a monetary penalty that 
may be imposed for violation of (1) certain 
specified licensing provisions of the Atomic 
Energy Act or supplementary NRC rules or 
orders; (2) any requirement for which a 
license may be revoked; or (3) reporting 
requirements under section 206 of the 
Energy Reorganization Act. Civil penalties 
are designed to deter future violations both 
by the involved licensee as well as by other 
licensees conducting similar activities and 
to emphasize the need for licensees to 
identify violations and take prompt 
comprehensive corrective action.  

Civil penalties are considered for Severity 
Level MI violations. In addition, civil 
penalties will normally be assessed for 
Severity Level I and H1 violations and 
knowing and conscious violations of the 
reporting requirements of section 206 of the 
Energy Reorganization Act.  

Civil penalties are used to encourage 
prompt identification and prompt and 
comprehensive correction of violations, to 
emphasize compliance in a manner that 
deters future violations, and to serve to 
focus licensees' attention on violations of 
significant regulatory concern.  

Although management involvement, direct 
or indirect, in a violation may lead to an 
increase in the civil penalty, the lack of 
management involvement may not be used 
to mitigate a civil penalty. Allowing 
mitigation in the latter case could encourage 
the lack of management involvement in 
licensed activities and a decrease in 
protection of the public health and safety.

1. Base Cifil Penalty 

The NRC imposes different levels of 
penalties for different severity level 
violations and different classes of 
licensees, vendors, and other persons.  
Tables IA and lB show the base civil 
penalties for various reactor, fuel 
cycle, materials, and vendor programs.  
(Civil penalties issued to individuals 
are determined on a case-by-case 
basis.) The structure of these tables 
generally takes into account the gravity 
of the violation as a primary 
consideration and the ability to pay as a 
secondary consideration. Generally, 
operations involving greate r nuclear 
material inventories and greater 
potential consequences to the public 
and licensee employees receive higher 
civil penalties. Regarding the 
secondary factor of ability of various 
classes of licensees to pay the civil 
penalties, it is not the NRC's intention 
that the economic impact of a civil 
penalty be so severe that it puts a 
licensee out of business (orders, rather 
than civil penalties, are used when the 
intent is to suspend or terminate 
licensed activities) or adversely affects 
a licensee's ability to safely conduct 
licensed activities. The deterrent effect 
of civil penalties is best served when 
the amounts of the penalties take into 
account a licensee's ability to pay. In 
determining the amount of civil 
penalties for licensees for whom the 
tables do not reflect the ability to pay 
or the gravity of the violation, the NRC 
will consider as necessary an increase 
or decrease on a case-by-case basis.  
Normally, if a licensee can 
demonstrate financial hardship, the 
NRC will consider payments over 
time, including interest, rather than 
reducing the amount of the civil 
penalty. However, where a licensee 
claims financial hardship, the licensee 
will normally be required to address 
why it has sufficient resources to safely 
conduct licensed activities and pay 
license and inspection fees.
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2. Civi Penalty Assessment 

In an effort to (1)'emphasize the 
importance of adherence to requirements 
and (2) reinforce prompt self
identification of problems and root 
causes and prompt and comprehensive 
correction of violations, the NRC 
reviews each proposed civil penalty on 
its own merits and, after. considering all 
relevant circumstances, may adjust the 
base civil penalties shown in Table IA 
and 1B for Severity Level I, I1, and III 
violations as described below.

The civil penalty assessment process 
considers four decisional points: (a) 
whether the licensee has had any Previous 
escalated enforcement action (regardless of 
the activity area) during the past 2 years or 
past 2 inspections, whichever is longer; 

(b) whether the licensee should be given 
credit for actions related to identification; 
(c) whether the licensee's corrective actions 
are prompt and comprehensive; and (d) 
whether, in view of all the circumstances, 
the matter in question requires the exercise 
of discretion. Although each of these 
decisional points may have several

associated considerations for any gives 
case, the outcome of the assessment 
process for each violation or problem, 
absent the exercise of discretion, is, 
limited to one of the following three 
results: no civil penalty, a bake civil 
penalty, or a base civil penalty 
escalated by 100%. The flow chart 
presented below is a graphic 
representation of the civil penalty 
assessment process.

"Should the licensee be given credit for actions 
related to identification? 

( Dseo p& SL I and 9 violations should nonrally 
resuft In a civil penalty regardless of ID and CA.
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a. Initial Escalated Action.  

When the NRC determines that a non
willful Severity Level II violation or 
problem has occurred, and the licensee 
has not had my previous escalated 
actions (regardless of the activity area) 
during the past 2 years or 2 inspections, 
whichever is longer, the NRC will 
consider whether the licensee's 
corrective action for the present 
violation or problem is reasonably 
prompt and comprehensive (see the 
discussion under Section VI.B.2.c, 
below). Using 2 years as the basis for 
assessment is expected to cover most 
situations, but considering a slightly 
longer or shorter period might be 
warranted based on the circumstances of 
a particular case. The starting point of 
this period should be considered the date 
when the licensee was put on notice of 
the need to take corrective action. For a 
licensee-identified violation or an event, 
this would be when the licensee is aware 

.that a problem or violation exists 
vequiring corrective action. For an 

'NRC-identified violation, the starting 
point would be when the NRC puts the 
licensee on notice, which could be 
during the inspection, at the inspection 
exit.meeting, or as part of post
inspection communication.  

If the corrective action is judged to be 
prompt and comprehensive, a Notice of 
Violation normally should be issued 
with no associated civil penalty. If the 
corrective action is judged to be less 
than prompt and comprehensive, the 
Notice of Violation normally should be 
issued with a base civil penalty.  

b. Credit for Actions Related to 
Identification.  

(1) If a Severity Level I or H violation 
or a willful Severity Level III violation 
has occurred--or if, during the past 2 
years or 2 inspections, whichever is 
longer, the licensee has been issued at 
least- one other escalated action-the civil 
Senalty assessment should normally

consider the factor of identification in 
addition to corrective action (see the 
discussion under Section VI.B.2.c, below).  
As to identification, the NRC should 
consider whether the licensee should be 
given credit for actions related to 
identification.  

In each case, the decision should be 
focused on identification of the problem 
requiring corrective action. In other 
words, although giving credit for 
Identification and Corrective Action should 
be separate decisions, the concept of.  
Idenificadon presumes that the identifier 
recognizes the existence of a problem, and 
understands that corrective action is 
needed. The decision on Idendficarion 
requires considering all the circumstances 
of identification including: 

(i) Whether the problem requiring 
corrective action was NRC-identified, 
licensee-identified, or revealed through an 
event?; 

(ii) Whether prior opportunities existed to 
identify the problem requiring corrective 
action, and if so, the age and number of 

' An -event, as used here, means (1) 
an event characterized by an active adverse 
impact on equipment or personnel, readily 
obvious by human observation or 
instrumentation, or (2) a radiological 
impact on personnel or the environment in 
excess of regulatory limits, such as an 
overexposure, a release of radioactive 
material above NRC limits, or a loss of 
radioactive material. For example, an 
equipment failure discovered through a spill 
of liquid, a loud noise, the failure to have a 
system respond properly, or an annunciator 
alarm would be considered an event; a 
system discovered to be inoperable through 
a document review would not. Similarly, if 
a licensee discovered, through quarterly 
dosimetry readings, that employees had 
been inadequately monitored for radiation, 
the issue would normally be considered 
licensee-identified; however, if the same 
dosimetry readings disclosed an 
overexposure, the issue would be 
considered an event.

those opportimities; 
(iii) Whether the problem was 

revealed as the result of a licensee self
monitoring effort, such as conducting 
an audit, a. test, a surveillance, a design 
review, or troubleshooting; 

(iv) For a problem revealed through 
an event, the ease of discovery, and the 
degree of licensee initiative in 
identifying the root cause of the 
problem and any associated violations; 

(v) For NRC-identified issues, 
whether the licensee would likely have 
identified the issue in the same time
period if the NRC had not been 
involved; 

(vi) For NRC-identified issues, 
whether the licensee should have 
identified the issue (and taken action) 
earlier; and 

(vii) For cases in which the NRC 
identifies the overall problem requiring 
corrective action (e.g., a programmatic 
issue), the degree of licensee initiative 
or lack of initiative in identifying the 
problem or problems requiring 
corrective action.  

(2) Although some cases may 
consider all of the above factors, the 
importance of each factor will vary 
based on the type of case as discussed 
in the following general guidance: 

(i) Licensee-Identified. When a 
problem requiring corrective action is 
licensee-identified (i.e., identified 
before the problem has resulted in an 
event), the NRC should normally give 
the licensee credit for actions related to 
identification, regardless of whether 
prior opportunities existed to identify 
the problem.  

(ii) Identified Through an Event.  
When a problem requiring corrective 
action is identified through an event, 
the decision on whether to give the 
licensee credit for actions related to 
identification normally should consider 
the ease of discovery, whether the 
event occurred as the result of a 
licensee self-monitoring effort (i.e., 
whether the licensee was "looking for 
the problem*), the degree of licensee
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initiative in identifying the problem or 
problems requiring corrective action, 
and whether prior opportunities existed 
to identify the problem.  

Any of these considerations may be 
overriding if particularly noteworthy or 
particularly egregious. For example, if 
the event occurred as the result of 
conducting a surveillance or similar self
monitoring effort (i.e., the licensee was 
looking for the problem), the licensee 
should normally be given credit for 
identification. As a second instance, 
even if the problem was easily 
discovered (e.g., revealed by a large 
spill of liquid), the NRC may choose to 
give credit because noteworthy licensee 
effort was exerted in ferreting out the 
root cause and associated violations, or 
simply because no prior opportunities 
(e.g., procedural cautions, post
maintenance testing, quality control 
failures, readily observable parameter 
trends, or repeated or locked-in 
annunciator warnings) existed to identify 
the problem.  

(Oii) NRC-Identified. When a 
problem requiring corrective action is 
NRC-identified, the decision on whether 
to give the licensee credit for actions 
related to Identification should normally 
be based on an additional question: 
should the licensee have reasonably 
identified the problem (and taken action) 
earlier? 

In most cases, this reasoning may. be 
based simply on the ease of the NRC 
inspector's discovery (e.g., conducting a 
walkdown, observing in the control 
room, performing a confirmatory NRC 
radiation survey, hearing a cavitating 
pump, or finding a valve obviously out 
of position). In some cases, the 
licensee's missed opportunities to 
identify the problem might include a 
similar previous violation, NRC or 
industry notices, internal audits, or 
readily observable trends.  

If the NRC identifies the violation but 
concludes that, under the circumstances, 
the licensee's actions related to 
Identification were not unreasonable, the

matter would be treated as licensee
identified for purposes of assessing the civil 
penalty. In such cases, the question of 
Idenafication credit shifts to whether the 
licensee should be penalized for NRC's 
identification of the problem.  

(iv) Mixed Identification. For "mixed" 
identification situations (i.e., where 
multiple violations exist, some NRC
identified, some licensee-identified, or 
where the NRC prompted the licensee to 
take action that resulted in the identification 
of the violation), the NRC's evaluation 
should normally determine whether the 
licensee could reasonably have been 
expected to identify the violation in the 
NRC's absence. This determination should 
consider, among other things, the timing of 
the NRC's discovery, the information 
available to the licensee that caused the 
NRC concern, the specificity of the NRC's 
concern, the scope of the licensee's efforts, 
the level of licensee resources given to the 
investigation, and whether the NRC's path 
of analysis had been dismissed or was being 
pursued in pairallel by the licensee.  

In some cases, the licensee may have 
addressed the isolated symptoms of each 
violation (and may have identified the 
violations), but failed to recognize the 
common root cause and taken the necessary 
comprehensive action. Where this is true, 
the decision on whether to give licensee 
credit for actions related to Identification 
should focus on identification of the 
problem requiring corrective action (e.g., 
the programmatic breakdown). As such, 
depending on the chronology of the various 
violations, the earliest of the individual 
violations might be considered missed 
opportunities for the licensee to have 
identified the larger problem.  

(v) Missed Opportunities to Identify.  
Missed opportunities include prior 
notifications or missed opportunities to 
identify or prevent violations such as (1) 
through normal surveillances, audits, or 
quality assurance (QA) activities; (2) 
through prior notice i.e., specific NRC or 
industry notification; or (3) through other 
reasonable indication of a potential problem 
or violation, such as observations of

employees and contractors, and failur, 
to take effective corrective steps. It 
may include findings of the NRC, the 
licensee, or industry made at other 
facilities operated by the licen.see 
where it is reasonable to expect the 
licensee to take action to identify or 
prevent similar problems at the facilitý 
subject to the enforcement action at 
issue. In assessing this factor, 
consideration will be given to, among 
other things, the opportunities availabl 
to discover the violation, the ease of 
discovery, the similarity between the 
violation and the notification, the 
period of time between when the 
violation occurred amd when the 
notification was issued, the action 
taken (or planned) by the licensee in 
response to the notification, and the 
level of management review that the 
notification received (or should have 
received).  
The evaluation of missed 

opportunities should normally depend 
on whether the information available t 
the licensee should reasonably have 
caused action that would have 
prevented the violation.- Missed 
opportunities is normally not applied 
where the licensee appropriately 
reviewed the opportunity for 
application to its activities and 
reasonable action was either taken or 
planned to be taken within a reasonabi 
time.  

in some situations the missed 
opportunity is a violation in itself. In 
these cases, unless the missed 
opportunity is a Severity Level III 
violation in itself, the missed 
opportunity violation may be groupec 
with the other violations into a single 
Severity Level il "problem.tm 

However, if the missed opportunity is 
the only violation, then it should not 
normally be counted twice (i.e., both 
as the violation and as a missed 
oppormnity-*double counting") unles 
the number of opportunities missed w 
particularly significant.  

The timing of the missed opportunit!

-10-
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should also be considered. While a rigid 
time-frame is unnecessary, a 2-year 
period should generally be considered 
for c6nsistency in implementation, as 
the period reflecting relatively current 
performance.  

(3) When the NRC determines that the 
licensee should receive credit for actions 
related to Identification, the civil penalty 
assessment should normally result in 
either no civil penalty or abase civil 
penalty, based on whether Corrective 
Action is judged to be reasonably 
prompt and comprehensive. When the 
licensee is not given credit for actions 
related to Identification, the civil penalty 
assessment should normally result in a 
Notice of Violation with either a base 
civil penalty or a base civil penalty 
escalated by 100%, depending on the 
quality of Corrective Action, because the 
ficensee's performance is clearly not 
acceptable.  

c. Credit for Prompt and 
Comprehensive Corrective Action.  

The purpose of the Corrective Action 
factor is to encourage licensees to (1) 
take the immediate actions necessary 
-upon discovery of a violation that will 
restore safety and compliance with the 
license, regulation(s), or other 
requirement(s); and (2) develop and 
implement (in a timely manner) the 
lasting actions that will not only prevent 
recurrence of the violation at issue, but 
will be appropriately comprehensive, 
given the significance and complexity of 
the violation, to prevent occurrence of 
violations with similar root causes.  

Regardless of other circumstances 
(e.g., past enforcement history, 
identification), the licensee's corrective 
actions should always be evaluated as 
part of the civil penalty assessment 
process. As a reflection of the 
importance given to this factor, an NRC 
judgment that the licensee's corrective 
action has not been prompt and 
comprehensive will always result in 
issuing at least a base civil penalty.

In assessing this factor, consideration will 
be given to the timeliness of the corrective 
action (including the promptness in 
developing the schedule for long term 
corrective action), the adequacy of the 
licensee's root cause analysis for the 
violation, and, given the significance and 
complexity of the issue, the 
comprehensiveness of the corrective action 
(i.e., whether the action is focused 
narrowly to the specific violation or broadly 
to the general area of concern). Even in 
cases when the NRC, at the time of the 
enforcement conference, identifies 
additional peripheral or minor corrective 
action still to be taken, the licensee may be 
given credit in this area, as long as the 
licensee's actions addressed the underlying 
root cause and are considered sufficient to 
prevent recurrence of the violation and 
sinilar violations.  

Normally, the judgment of the adequacy 
of corrective actions will hinge on whether 
the NRC had to take action to focus the 
licensee's evaluative and coirective process 
in order to obtain comprehensive corrective 
action. This will normally be judged at the 
time of the enforcement conference (e.g., 
by outlining substantive additional areas 
where corrective action is needed). Earlier 
informal discussions between the licensee 
and NRC inspectors or management may 
result in improved corrective action, but 
should not normally be a basis to deny 
credit for Corrective Action. For cases in 
which the licensee does not get credit for 
actions related to Identification because the 
NRC identified the problem, the assessment 
of the licensee's corrective action should 
begin from the time when the NRC put the 
licensee on notice of the problem.  
Notwithstanding eventual good 
comprehensive corrective action, if 
immediate corrective action was not taken 
to restore safety and compliance once the 
violation was identified, corrective action 
would not be considered prompt and 
comprehensive.  

Corrective action for violations involving 
discrimination should normally only be 
considered comprehensive if the licensee 
takes prompt, comprehensive corrective

action that (1) addresses the broader 
environment for raising safety concerns 
in the workplace, and (2) provides a 
remedy for the particular 
discriminadon at issue.  

In response to violations of 10 CFR 
50.59, corrective action should 
normally be considered prompt and 
comprehensive only if the licensee 

(i) Makes a promptdecision on 
operability; and either 

(ii) Makes a prompt evaluation under 
10 CFR 50.59 if the licensee intends to 
maintain the facility or procedure in the 
as found condition; or 

(iii) Promptly initiates corrective 
action consistent with Criterion XVI of 
10 CFR 50, Appendix B, if it intends 
to restore the facility or procedure to 
the FSAR description.  

d. Erercise of Discretion.  

As provided in Section VII, 'Exercise 
of Discretion," discretion may be 
exercised by either escalating or 
mitigating the amount of the civil 
penalty determined after applying the 
civil penalty adjustment factors to 
ensure that the proposed civil penalty 
reflects the NRC's concern regarding 
the violation at issue and that it 
conveys the appropriate message to the 
licensee. However, in no instance will 
a civil penalty for any one violation 
exceed $110,000 per day.  

TABLE IA-BASE CIVIL PENALTIES 

a. Power reactors and 
gaseous diffusion pants ......... $110,000 

b. Fuel fabricators, industrial 
pmcessors. and independent 
spent fuel and monitored 
retrievable storage 
installations ......................... $27,500 

c..Test reactors, mills and 
uranium conversion facilities.  
contractors, vendors, waste 
disposal licensees, and 
industrial radiographers ........... $11,000 

d. Research reactors, academic.  
medical, or other material 
licensee' ......................... $5,500

-11-
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II 

I

'This applies 8o nonprofit instwds not 
otherwise categorized in this table, mobile mnclear 
series, maclear pharmacies, and physician 
offices.  

TABLE IB-BASE CIVIL PENALTIES 

Seveity Level Base Civil Penalty 
Amount (Percent of amount 
listed in Table IA) 

I ............................ 1(00% 
I1 ................................. 80 % 

I ................................. 50% 

C. Orders 

An order is a written NRC directive to 
modify, suspend, or revoke a license; to 
cease and desist from a given practice or 
activity; or to take such other action as 
may be proper (see 10 CFR 2.202).  
Orders may also be issued in lieu of, or 
in addition to,. civil penalties, as 
appropriate-for Severity Level I, H1, or 
HI violations. Orders may be issued as 
follows: 

1. License Modification orders are 
issued when some change in licensee 
equipment, procedures, personnel, or 
management controls is necessary.  

2. Suspension Orders may be used: 
(a) To remove a threat to the public 

health and safety, common defense and 
security, or the environment; 

(b) To stop facility construction when, 
(i) Further work could preclude or 

significantly hinder the identification or 
correction of an improperly constructed 
safety-related system or component; or 

(0i) The licensee's quality assurance 
program implementation is not adequate 
to provide confidence that construction 
activities are being properly carried out; 

(c) When the licensee has not 
responded adequately to other 
enforcement action; 

(d) When the licensee interferes with 
the conduct of an inspection or 
investigation; or 

(e) For any reason not mentioned 
above for which license revocation is

legally authorized.  
Suspensions may apply to all or part of 

the licensed activity. Ordinarily, a licensed 
activity is not suspended (nor is a 
suspension prolonged) for failure to comply 
with requirements where such failure is not 
willful and adequate corrective action has 
been taken.  

3. Revocation Orders may be used: 
(a) When a licensee is unable or 

unwilling to comply with NRC 
requirements; 

(b) When a licensee refuses to correct a 
violation; 

(c) When licensee does not respond to a 
Notice of Violation where a response was 
required; 
(d) When a licensee refuses to pay an 

applicable fee under the Commission's 
regulations; or 

(e) For any other reason for which 
revocation is authorized under section 186 
of the Atomic Energy Act (e.g., any 
condition which would warrant refusal of a 
license on an original application).  

4. Cease and Desist Orders may be used 
to stop an unauthorized activity that has 
continued after notification by the NRC that 
the activity is unauthorized.  

5. Orders to unlicensed persons, 
including vendors and contractors, and 
employees of any of them, are used when 
the NRC has identified deliberate 
misconduct that may cause a licensee to be 
in violation of an NRC requirement or 
where incomplete or inaccurate information 
is deliberately submitted or where the NRC 
loses its reasonable assurance that the 
licensee will meet NRC requirements with 
that person involved in licensed activities.  

Unless a separate response is warranted 
pursuant to 10 CFR 2.201, a Notice of 
Violation need not be issued where an order 
is based on violations described in the 
order. The violations described in an order 
need not be categorized by severity level.  

Orders are made effective immediately, 
without prior opportunity for hearing, 
whenever it is determined that the public 
health, interest, or safety so requires, or 
when the order is responding to a violation 
involving willfulness. Otherwise, a prior
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opportunity for a hearing on the orde 
is afforded. For cases in which the 
NRC believes a basis could reasonab 
exist for not taking the action as 
proposed, the licensee will ordinarily 
be afforded an opportunity to show 
why the order should not be issued in 
the proposed manner by way of a 
Demand for Information. (See 10 CF 
2.204) 

D. Related Administrative Actions 

In addition to the formal enforcemer 
actions, Notices of Violation, civil 
penalties, and orders, the NRC also 
uses administrative actions, such as 
Notices of Deviation, Notices of 
Nonconformance, Confirmatory Actio 
Letters, Letters of Reprimand, and 
Demands for Information to 
supplement its enforcement program.  
The NRC expects licensees and 
vendors to adhere to any obligations 
and commitments resulting from these 
actions and will not hesitate to issue 
appropriate orders to ensure that these 
obligations and commitments are met.  

1. Notices of Deviation are written 
notices describing a licensee's failure 
to satisfy a commitment where the 
commitment involved has not been 
made a legally binding requirement. A 
Notice of Deviation requests a licensee 
to provide a written explanation or 
statement describing corrective steps 
taken (or planned), the results 
achieved, and the date when corrective 
action will be completed.  

2. Notices of Nonconformance are 
written notices describing vendor's 
failures to meet commitments which 
have not been made legally binding 
requirements by NRC. An example is 
a commitment made in a procurement 
contract with a licensee as required by 
10 CFR Part 50, Appendix B. Notices
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of Nonconformances request 
non-licensees to provide written 
explanations or statements describing 
corrective steps (taken or planned), the 
results achieved, the dates when 
corrective actions will be completed, 
and measures taken to preclude 
recurrence.  

3. Confirmatory Action Letters are 
letters confirming a licensee's or 
vendor's agreement to take certain 
actions to remove significant concerns 
about health and safety, safeguards, or 
the environment.  

4. Letters of Reprimand are letters 
addressed to individuals subject to 
Commission jurisdiction identifying a 
significant deficiency in their 
performance of licensed activities.  

5. Demands for Information are 
demands for information from licensees 
or other persons for the purpose of 
enabling the NRC to determine whether 
an order or other enforcement action 
should be issued.  

VIL EXERCISE OF DISCRETION 

"Notwithstanding the normal guidance 
contained in this policy, as provided in 
Section III, -Responsibilities,. the NRC 
may choose to exercise discretion and 
either escalate or mitigate enforcement 
sanctions within the Commission's 
statutory authority to ensure that the 
resulting enforcement action 
appropriately reflects the level of NRC 
concern regarding the violation at issue 
and conveys the appropriate message to 
the licensee.  

A. Escalation of Enforcement Sanctions 

The NRC considers violations 
categorized at Severity Level I, II, or III 
to be of significant regulatory concern.  
If the application of the normal guidance 
in this policy does not result in an 
appropriate sanction, with the approval 
of the Deputy Executive Director and 
consultation with the EDO and 
Commission, as warranted, the NRC

may apply its full enforcement authority 
where the action is warranted. NRC actior 
may include (1) escalating civil penalties, 
(2) issuing appropriate orders, and 
(3) assessing civil penalties for continuing 
violations on a per day basis, up to the 
statutory limit of $110,000 per violation, 
per day.  

1. Civil penalties. Notwithstanding the 
outcome of the normal civil penalty 
assessment process addressed in Section 
VI.B, the NRC may exercise discretion by 
either proposing a civil penalty where 
application of the factors would otherwise 
result in zero penalty or by escalating the 
amount of the resulting civil penalty (i.e., 
base or twice the base civil penalty) to 
ensure that the proposed civil penalty 
reflects the significance of the 
circumstances and conveys the appropriate 
regulatory message to the licensee. The 
Commission will be notified if the deviation 
in the amount of the civil penalty proposed 
under this discretion from the amount of the 
civil penalty assessed under the normal 
process is more than two times the base 
civil penalty shown in Tables IA and IB.  
Examples when this discretion should be 
considered include, but are not limited to 
the following: 

(a) Problems categorized at Severity 
Level I or II; 

(b) Overexposures, or releases of 
radiological material in excess of NRC 
requirements; 

(c) Situations involving particularly poor 
licensee performance, or involving 
willfulness; 

(d) Situations when the licensee's 
previous enforcement history has been 
particularly poor, or when the current 
violation is directly repetitive of an earlier 
violation; 

(e) Situations when the violation results 
in a substantial increase in risk, including 
cases in which the duration of the violation 
has contributed to the substantial increase; 

(f) Situations when the licensee made a 
conscious decision to be in noncompliance 
in order to obtain an economic benefit; 

(g) Cases involving the loss of a source.  
In addition, unless the licensee self-

identifies and reports the loss to the 
NRC, these cases should normally 

result in acivilepenalty in an amount 
least in thc order of the cost of an 
authorized disposal of the material or 
of the transfer of the material to an 
authorized recipient; or 

(h) Severity Level II or Ill violation 
associated with departures from the 
Final Safety Analysis Report identified 
after two years from October 18, 1996 
Such a violation or problem would 
consider the number and nature of the 
violations, the severity of the 
violations, whether the violations were 
continuing, and who identified the 
violations (and if the licensee identified 
the violation, whether exercise of 
Section VII.B.3 enforcement discretion 
is warranted).  

2. Orders. The NRC may, where 
necessary or desirable, issues orders in 
conjunction with or in lieu of civil 
penalties to achieve or formalize 
corrective actions and to deter further 
recurrence of serious violations.  

3. Daily civil penalties. In order to 
recognize the added technical safety 
significance or regulatory significance 
for those cases where a very strong 
message is warranted for a significant 
violation that continues for more than 
one day, the NRC may exercise 
discretion and assess a separate 
violation and attendant civil penalty up 
to the statutory limit of $110,000 for 
each day the violation continues. The 
NRC may exercise this discretion if a 
licensee was aware or clearly should 
have been aware of a violation, or if 
the licensee had an opportunity to 
identify and correct the violation but 
failed to do so.  

B. Mitigation of Enforcement Sanctions 

The NRC may exercise discretion and 
refrain from issuing a civil penalty 
and/or a Notice of Violation, if the 
outcome of the normal process 
described in Section VI.B does not 
result in a sanction consistent with an

- 13-
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'1
appropriate regulatory message.  

'However, even if the NRC exercises 
this discretion, when the licensee failed 
to make a required report to the NRC, a 
separate enforcement action will 
normally be issued for the licensee's 
failure to make a required report. The 
approval of the Director. Office of 
Enforcement, with consultation with the 
Deputy Executive Director as 
warranted, is required for exercising 
discretion of the type described in 
Section VII.B.l.b where a willful 
violation is involved, and of the types 
described in Sections VII.B.2 through 
VII.B.6. Commission notification is 
required for exercising discretion of the 
type described in: (1) Section VI[.B.2 
the first time discretion is exercised 
during that plant shutdown, and (2) 
Section VII.B.6 where appropriate 
based on the uniqueness or significance 
of the issue. Examples when discretion 
should be considered for departing from 
the normal approach in Section VI.B 
include but are not limited to the 
following: 

1. License.e-Identified Severity Level 
IV Violations. The NRC, with the 
approval of the Regional Administrator 
or his or her designee, may refrain from 
issuing a Notice of Violation for a 
Severity Level IV violation that is 
documented in an inspection report (or 
official field notes for some material 
cases) and described therein as a Non
Cited Violation (NCV) provided that the 
inspection report includes a brief 
description of the corrective action and 
that the violation meets all of the 
following criteria: 
(a) It was identified by the licensee; 
(b) It was not a violation that could 

reasonably be expected to have been 
prevented by the licensee's corrective 
action for a previous violation or a 
previous licensee finding that occurred 
within the past 2 years of the inspection 
at issue, or the period within the last 
two inspections, whichever is longer; 

(c) It was or will be corrected within 
a reasonable time, by specific corrective

- 14-
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action committed to by the licensee by the 
end of the inspection, including immediate 
corrective action and comprehensive 
corrective action to prevent recurrence; 

(d) It was not a willful violation or if it 
was a willful violation; 

(i) The information concerning the 
violation, if not required to be reported, 
was promptly provided to appropriate NRC 
personnel, such as a resident inspector or 
regional section or branch chief; 

(ii) The violation involved the acts of a 
low-level individual (and not a licensee 
official as defined in Section IV.C); 

(Wii) The violation appears to be the 
isolated action of the employee without 
management involvement and the violation 
was not caused by lack of management 
oversight as evidenced by either a history 
of isolated willful violations or a lack of 
adequate audits or supervision of 
employees; and 

(iv) Significant remedial action 
commensurate with the circumstances was 
taken by the licensee such that it 
demonstrated the seriousness-of the 
violation to other-employees and 
contractors, thereby creating a deterrent 
effect within the licensee's organization.  
Although removal of the employee froim 
licensed activities is not necessarily 
required, substantial disciplinary action is 
expected-.  
2. Violations Identified During Extended 

Shutdowns or Work Stoppages. The NRC 
may refrain from issuing a Notice of 
Violation or a proposed civil penalty for a 
violation that is identified after (i) the NRC 
has taken significant enforcement action 
based upon a major safety event 
contributing to an extended shutdown of an 
operating reactor or a material licensee (or 
a work stoppage at a construction site), or 
(ii) the licensee enters an extended 
shutdown or work stoppage related to 
generally poor performance over a long 
period of time, provided that the violation 
is documented in an inspection report (or 
official field notes for some material cases) 
and that it meets all of the following 
criteria: 

(a) It was either licensee-identified as a

result of a comprehensive program fo 
problem identification and correction 
that was developed in response to the 
shutdown or identified as a result of a 
employee allegation to the licensee; (I 
the NRC identifies the violation and a 
of the other criteria are met, the NRC 
should determine whether enforcemen 
action is necessary to achieve remedia 
action, or if discretion may still be 
appropriate.) 

(b) It is based upon activities of the 
licensee prior to the events leading to 
the shutdown; 

(c) It would not be categorized at a 
severity level higher than Severity 
Level R; 
(d) It was not willful; and 
(e) The licensee's decision to restart 

the plant requires NRC concurrence.  
3. Violations Involving Old Design 

Issues. The NRC may refrain from 
proposing a civil penalty for a Severity 
Level U or II violation involving a 
past problem, such as in engineering, 
design, or installation, provided that 
the violation is documented in an 
inspection report (or official field notes 
for some material cases) that includes a 
dlescription of the corrective action and 
that it meets all of the following 
criteria: 

(a) It was a licensee-identified as a 
result of its voluntary initiative; 

(b) It was or will be corrected, 
including immediate corrective action 
and long term comprehensive 
corrective action to prevent recurrence, 
within a reasonable time following 
identification (this action should 
involve expanding the initiative, as 
necessary, to identify other failures 
caused by similar root causes); and 

(c) It was not likely to be identified 
(after the violation occurred) by routine 
licensee efforts such as normal 
surveillance or quality assurance (QA) 
activities.  

In addition, the NRC may refrain 
from issuing a Notice of Violation for 
cases that meet the above criteria 
provided the violation was caused by
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ccaduct that is not reasonably linked to 
present performance (normally, 
iolations that are at least 3 years old or 

violations occurring during plant 
construction) and there had not been 
prior notice so that the licensee should 
have reasonably identified the violation 
earlier. This exercise of discretion is to 
place a premium on licensees initiating 
efforts to identify and correct subtle 
violations that are not likely to be 
identified by routine efforts before 
degraded safety systems are called upon 
to work.  

Section VI.B.3 discretion would not 
normally be applied to departures from 
the FSAR if

(a) The NRC identifies the violation 
unless it was likely in the staff's view 
that the licensee would have identified 
the violation in light of the defined 
scope, thoroughness, and schedule of 
the licensee's initiative (provided the 
schedule provides for completion of the 
licensee's initiative within two years 
after October 18, 1996; 

(b) The licensee identifies the 
'olation as a result of an event or 
arveillance or other required testing 

where required corrective action 
identifies the FSAR issue; 

(c) The licensee identifies the 
violation but had prior opportunities to 
do so (was aware of the departure from 
the FSAR) and failed to correct it 
earlier; 

(d) There is wilifulness associated 
with the violation; 

(e) The licensee fails to make a report 
required by the identification of the 
departure from the FSAR; or 
(0 The licensee either fails to take 

comprehensive corrective action or fails 
to appropriately expand the corrective 
action program. The corrective action 
should be broad with a defined scope 
and schedule.  

4. Violations Identified Due to 
Previous Escalated Enforcement Action.  
The NRC may refrain from issuing a 
Notice of Violation or a proposed civil 
penalty for a violation that is identified

after the NRC has taken escalated 
enforcement. action for a Severity Level II 
or III violation, provided that the violation 
is documented in an inspection report (or 
official field notes for some material cases) 
that includes a description of the corrective 
action and that it meets all of the following 
criteria: 

(a) It was licensee-identified as part of 
the corrective action for the previous 
escalated enforcement action; 

(b) It has the same or similar root cause 
as the violation for which escalated 
enforcement action was issued; 

(c) It does not substantially change the 
safety significance or the character of the 
regulatory concern arising out of the initial 
violation; and 
(d) It was or will be corrected, including 

immediate corrective action and long term 
comprehensive corrective action to prevent 
recurrence, within a reasonable time 
following identification.  

5. Violations Involving Certain 
Discrimination Issues. Enforcement 
discretion may be exercised for 
discrimination cases when a licensee who, 
without the need for government 
intervention, identifies an issue of 
discrimination and takes prompt, 
comprehensive, and effqctive corrective 
action to address both the particular 
situation and the overall work environment 
for raising safety concerns. Similarly, 
enforcement may not be warranted where a 
complaint is filed with the Department of 
Labor (DOL) under Section 211 of the 
Energy Reorganization Act of 1974, as 
amended, but the licensee settles the matter 
before the DOL makes an initial finding of 
discrimination and addresses the overall 
work environment. Alternatively. if a 
finding of discrimination is made, the 
licensee may choose to settle the case 
before the evidentiary hearing begins. In 
such cases, the NRC may exercise its 
discretion not to take enforcement action 
when the licensee has addressed the overall 
work environment for raising safety 
concerns and has publicized that a 
complaint of discrimination for engaging in 
protected activity was made to the DOL,

that the matter was settled to the 
satisfaction of the employee (the terms 
of the specific settlement agreement 
need not be posted), and that, if the 
DOL Area Office found 
discrimination, the licensee has taken 
action to positively reemphasize that 
discrimination will not be tolerated.  
Similarly, the NRC may refrain from 
taking enforcement action if a licensee 
settles a matter promptly after a person 
comes to the NRC without going to the 
DOL. Such discretion would normally 
not be exercised in cases in which the 
licensee does not appropriately address 
the overall work environment (cL, by 
using training, postings, revised 
policies or procedures, any necessary 
disciplinary action, etc., to 
communicate its policy against 

-discrimination) or in cases that involve: 
allegations of discrimination as a result 
of providing information directly to the 
NRC, allegations of discrimination 
caused by a manager above first-line 
supervisor (consistent with current 
Enforcement Policy classification of 
Severity Level I or II violations), 
allegations of discrimination where a 
history of findings of discrimination 
(by the DOL or the NRC) or 
settlements suggests a programmatic 
rather than an isolated discrimination 
problem, or allegations of 
discrimination which appear 
particularly blatant or egregious.  

6. Violations Involving Special 
Circumstances. Notwithstanding the 
outcome of the normal civil penalty 
assessment process addressed in 
Section VI.B, as provided in Section 
m, -Responsibilities,- the NRC may 
reduce or refrain from issuing a civil 
penalty or a Notice of Violation for a 
Severity Level II or III violation based 
on the merits of the case after 
considering the guidance in this 
statement of policy and such factors as 
the age of the violation, the safety 
significance of the violation, the overall 
sustained performance of the licensee 
has been particularly good, and other
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relevant circum stances, including any 
that may have changed since the 
violation. This discretion is expected to 
be exercised only. where application of 
the normal guidance in the policy is 
unwarranted.  

C. Exercise of Discretion for an 
Operating Facility 

On occasion, circumstances may arise 
where a licensee's compliance with a 
Technical Specification (TS) Limiting 
Condition for Operation or with other 
license conditions would involve an 
unnecessary plant transient or 
performance of testing, inspection, or 
system realignment that is inappropriate 
with the specific plant conditions, or 
unnecessary delays in plant startup 
without a corresponding health and 
safety benefit. In these circumstances.  
the NRC staff may choose not to 
enforce the applicable TS or other 
license condition. This enforcement 
discretion, designated as a Notice of 
Enforcement Discretion (NOED), will 
only be exercised if the NRC staff is 
clearly satisfied that the action is 
consistent with protecting the public 
health and safety. A licensee seeking 
the issuance of a NOED must provide a 
written justification, or in circumstances 
where. good cause is shown, oral 
justification followed as soon as possible 
by written justification, which 
documents the safety basis for the 
request and provides whatever other 
information the NRC staff deems 
necessary in making a decision on 
whether or not to issue a NOED.  

The appropriate Regional 
Administrator, or his or her designee, 
may issue a NOED where the 
noncompliance is temporary and 
nonrecurring when an amendment is not 
practical. The Director, Office of 
Nuclear Reactor Regulation, or his or 
her designee, may issue a NOED if the 
expected noncompliance will occur 
during the brief period of time it 
requires the NRC staff to process an

emergency or exigent license amendment 
under the provisions of 10 CFR 50.9 1(aX5) 
or (6). The person exercising enforcement 
discretion will document the decision.  

For an operating plant, this exercise of 
enforcement discretion is intended to 
minimize the potential safety consequences 
of unnecessary plant transients with the 
accompanying operational risks and impacts 
or to eliminate testing, inspection, or 
system realignment which is inappropriate 
for the particular plant conditions. For 
plants in a shutdown condition, exercising 
enforcement discretion is intended to reduce 
shutdown risk by, again, avoiding testing, 
inspection or system realignment which is 
inappropriate for the particular plant 
conditions, in that, it does not provide a 
safety benefit or may, in fact, be 
detrimental to safety in the particular plant 
condition. Exercising enforcement 
discretion for plants attempting to startup is 
less likely than exercising it for an 
operating plant, as simply delaying startup 
does not usually leave the plant in a 
condition in which it could experience 
undesirable transients. In such cases, the 
Commission would expect that discretion 
would be exercised with respect to 
equipment or systems only when it has at 
least concluded that, notwithstanding the 
conditions of the license: (1) The equipment 
or system does not perform a safety 
function in the mode in which operation is 
to occur; (2) the safety function performed 
by the equipment or system is of only 
marginal safety benefit, provided remaining 
in the current mode increases the likelihood 
of an unnecessary plant transient; or (3) the 
"TS or other license condition requires a 
test, inspection or system realignment that 
is inappropriate for the particular plant 
conditions, in that it does not provide a 
safety benefit, or may, in fact, be 
detrimental to safety in the particular plant 
condition.  
SThe decision to exercise enforcement 
discretion does not change the fact that a 
violation will occur nor does it imply that 
enforcement discretion is being exercised 
for any violation that may have led to the 
violation at issue. In each case where the
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NRC staff has chosen to issue a 
NOED, enforcement action will 
normally be taken for the root caus 
to the extent violations were involv 
that led to the noncompliance for m 
enforcement discretion was used.  
enforcement action is intended to 
emphasize that licensees should not 
rely on the NRC's authority to exe) 
enforcement discretion as a routine 
substitute for compliance or for 
requesting a license amendment.  

Finally, it is expected that the NR 
staff will exercise enforcement 
discretion in this area infrequently.  
Although a plant must shut down, 
refueling activities may be suspend 
or plant startup may be delayed, at 
the exercise of enforcement discret 
the NRC staff is under no obligatio 
take such a step merely because it I 
been requested. The decision to fo 
enforcement is discretionary. Whe 
enforcement discretion is to be 
exercised, it is to be exercised only 
the NRC staff is clearly satisfied th 
such action is warranted from a he; 
and safety perspective.  

VIIL ENFORCEMENT ACTIONS 
INVOLVING INDIVIDUAJLS 

Enforcement actions involving 
individuals, including licensed 
operators, are significant personnel 
actions, which will be closely 
controlled and judiciously applied.  
enforcement action involving an 
individual will normally be taken o 
when the NRC is satisfied that the 
individual fully understood, or shol 
have understood, his or her 
responsibility; knew, or should haN 
known, the required actions; and 
knowingly, or with careless disreg; 
(i.e., with more than mere neglige.  
failed to take required actions whic 
have actual or potential safety 
significance. Most transgressions, 
individuals at the level of Severity 
Level HI or IV violations will be 
handled by citing only the facility
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licensee.  
;More serious violations, including 

,hose involving the integrity of an 
individual (e.g., lying to the NRC) 
concerning matters within the scope of 
the individual's responsibilities, will be 
considered for enforcement action 
against the individual as well as against 
the facility licensee. Action against the 
individual, however, will not be taken if 
the improper action by the individual 
was caused by management failures.  
The following examples of situations 
illustrate this concept: 

* Inadvertent individual mistakes 
resulting from inadequate training or 
guidance provided by the facility 
licensee.  

* Inadvertently missing an 
insignificant procedural requirement 
when the action is routine, fairly 
uncomplicated, and there is no unusual 
circumstance indicating that the 
procedures should be referred to and 
followed step-by-step.  

e Compliance with an express 
direction of management, such as the 
Shift Supervisor or Plant Manager, 
resulted in a violation unless the 
individual did not express his or her 
concern or objection to the direction.  

* Individual error directly resulting 
from following the technical advice of 
an expert unless the advise was clearly 
unreasonable and the licensed individual 
should have recognized it as such.  

* Violations resulting from 
inadequate procedures unless the 
individual used a faulty procedure 
knowing it was faulty and had not 
attempted to get the procedure 
corrected.  

Listed below are examples of 
situations which could result in 
enforcement actions involving 
individuals, licensed or unlicensed. If 
the actions described in these examples 
are taken by a licensed operator or taken 
deliberately by an unlicensed individual, 
enforcement action may be taken 
directly against the individual.  
However, violations involving willful

conduct not amounting to deliberate action 
by an unlicensed individual in these 
situations may result in enforcement action 
against a licensee that may impact an 
individual. The situations include, but are 
not limited to, violations that involve: 

0 Willfully causing a licensee to be in 
violation of NRC requirements.  

* Willfully taking action that would have 
caused a licensee to be in violation of NRC 
requirements but the action did not do so 
because it was detected and corrective 
action was taken.  

* Recognizing a violation of procedural 

requirements and willfully not taking 
corrective action.  

e Willfully defeating alarms which have 
safety significance.  

* Unauthorized abandoning of reactor 
controls.  

"* Dereliction of duty.  
"* Falsifying records required by NRC 

regulations or by the facility license.  
* Willfully providing, or causing a 

licensee to provide, an NRC inspector or 
investigator with inaccurate or incomplete 
information on a matter material to the 
NRC.  

* Willfully withholding safety significant 
information rather than making such 
information known to appropriate 
supervisory or technical personnel in the 
licensee's organization.  

* Submitting false information and as a 
result gaining unescorted access to a 
nuclear power plant.  

e Willfully providing false data to a 
licensee by a contractor or other person 
who provides test or other services, when 
the data affects the licensee's compliance 
with 10 CFR part 50, appendix B, or other 
regulatory requirement.  

* Willfully providing false certification 
that components meet the requirements of 
their intended use, such as ASME Code.  

* Willfully supplying, by vendors of 
equipment for transportation of radioactive 
material, casks that do not comply with 
their certificates of compliance.  

* Willfully performing unauthorized 
bypassing of required reactor or other 
facility safety systems.

0 Willfully taking actions that violate 
Technical Specification Limiting 
Conditions for Operation or other 
license conditions (enforcement action 
for a willful violation will not be taken 
if that violation is the result of action 
taken following the NRC's decision to 
forego enforcement of the Technical 
Specification or other license condition 
or if the operator meets the 
requirements of 10 CFR 50.54 (x), 
(i.e., unless the operator acted 
unreasonably considering all the 
relevant circumstances surrounding the 
emergency.) 

Normally, some enforcement action is 
taken against a licensee for violations 
caused by significant acts of 
wrongdoing by its employees, 
contractors, or contractors' employees.  
In deciding whether to issue an 
enforcement action to an unlicensed 
person as well as to the licensee, the 
NRC recognizes that judgments will 
have to be made on a case by case 
basis. In making itese decisions, the 
NRC will consider factors such as the 
following: 

1. The level of the individual within 
the organization.  
2. The individual's training and 

experience as well as knowledge of the 
potential consequences of the 
wrongdoing.  

3. The safety consequences of the 
misconduct.  

4. The benefit to the wrongdoer, 
e.g., personal or corporate gain.  

5. The degree of supervision of the 
individual, i.e., how closely-is the 
individual monitored or audited, and 
the likelihood of detection (such as a 
radiographer working independently in 
the field as contrasted with a team 
activity at a power plant).  

6. The employer's response, e.g., 
disciplinary action taken.  

7. The attitude of the wrongdoer, 
e.g., admission of wrongdoing, 
acceptance of responsibility.  

8. The degree of management 
responsibility or culpability.
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9. Who identified the misconduct.  
Any proposed enforcement action 

involving individuals must be issued 
with the concurrence of the Deputy 
Executive Director. The particular 
sanction to be used should be 
determined on a case-by-case basis.10 

Notices of Violation and Orders are 
examples of enforcement actions that 
may be appropriate against individuals.  
The administrative action of a Letter of 
Reprimand may also be considered. In 
addition, the NRC may issue Demands 
for Information to gather information to 
enable it to determine whether an order 
or other enforcement action should be 
issued.  

Orders to NRC-licensed reactor 
operators may involve suspension for a 
specified period, modification, or 
revocation of their individual licenses.  
Orders to unlicensed individuals might 
include provisions that would: 

0 Prohibit involvement in NRC 
licensed activities for a specified period 
of time (normally the period of 
suspension would not exceed 5 years) or 
until certain conditions are satisfied, 
e.g., completing specified training or 
meeting certain qualifications.  

* Require notification to the NRC 
before resuming work in licensed 

10 Except for individuals subject to 
civil penalties under section 206 of the 
Energy Reorganization Act of 1974, as 
amended, NRC will not normally 
impose a civil penalty against an 
individual. However, section 234 of the 
Atomic Energy Act (AEA) gives the 
Commission authority to impose civil 
penalties on Oany person." 'Person" is 
broadly defined in Section Ils of the 
AEA to include individuals, a variety of 
organizations, and any representatives 
or agents. This gives the Commission 
authority to impose civil penalties on 
employees of licensees or on separate 
entities when a violation of a 
requirement directly imposed on them is 
committed.

activities.  
* Require the person to tell a prospective 

employer or customer engaged in licensed 
activities that the person has been subject to 
an NRC order.  

In the case of a licensed operator's failure 
to meet applicable fitness-for-duty 
requirements (10 CFR 55.53(j)), the NRC 
may issue a Notice of Violation or a civil 
penalty to the Part 55 licensee, or an order 
to suspend, modify, or revoke the Part 55 
license. These actions may be taken the 
first time a licensed operator fails a drug or 
alcohol test, that is, receives a confirmed 
positive test that exceeds the cutoff levels of 
10 CFR Part 26 or the facility licensee's 
cutoff levels, if lower. However, normally 
only a Notice of Violation will be issued for 
the first confirmed positive test in the 
absence of aggravating circumstances such 
as errors in the performance of licensed 
duties or evidence of prolonged use. In 
addition, the NRC intends to issue an order 
to suspend the Part 55 license for up to 3 
years the second time a licensed operator 
exceeds those cutoff levels. In the event 
there are less than 3 years remaining in the 
term of the individual's license, the NRC 
may consider not renewing the individual's 
license or not issuing a new license after 
the three year period is completed. The 
NRC intends to issue an order to revoke the 
Part 55 license the third time a licensed 
operator exceeds those cutoff levels. A 
licensed operator or applicant who refuses 
to participate in the drug and alcohol testing 
programs established.by the facility licensee 
or who is involved in the sale, use, or 
possession of an illegal drug is also subject 
to license suspension, revocation, or denial.  

In addition, the NRC may take 
enforcement action against a licensee that 
may impact an individual, where the 
conduct of the individual places in question 
the NRC's reasonable assurance that 
licensed activities will be properly 
conducted. The NRC may take 
enforcement action for reasons that would 
warrant refusal to issue a license on an 
original application. Accordingly, 
appropriate enforcement actions may be 
taken regarding matters that raise issues of
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integrity, competence, fitness-fol 
or other matters that may not 
necessarily be a violation of spec 
Commission requirements.  

In the case of an unlicensed per 
whether a firm or an individual,.  
order modifying the facility licen 
may be issued to require (1) the 
removal of the person from all li, 
activities for a specified period o0 
or indefinitely, (2) prior notice tc 
NRC before utilizing the person i 
licensed activities, or (3) the licei 
provide notice of the issuance of 
an order to other persons involve.  
licensed activities making referen 
inquiries. In addition, orders to 
employers might require retrainir 
additional oversight, or independ, 
verification of activities performe 
the person, if the person is to be 
involved in licensed activities.  

IX. INACCURATE AND 
INCOMPLETE INFORMATION 

A violation of the regulations 
involving submittal of incomplete 
and/or inaccurate information, wi 
or not considered a material false 
statement, can result in the full r2 
of enforcement sanctions. The la 
of a communication failure as a 
material false statement will be u 
on a case-by-case basis and will t 
reserved for egregious violations.  
Violations involving inaccurate oi 
incomplete information or the fail 
provide significant information 
identified by a licensee normally' 
be categorized based on the guida 
herein, in Section IV, *Severity o 
Violations,. and in Supplement V 

The Commission recognizes tha 
information may in some situatioi 
inherently less reliable than writtf 
submittals because of the absence 
opportunity for reflection and 
management review. However, t 
Commission must be able to rely 
oral communications from license 
officials concerning significant
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information. Therefore, in determining 
whether to take enforcement action for 
an oral statement, consideration may be 
given to factors such as (1) the degree of 
knowledge that the communicator 
should have had, regarding the matter, 
in view of his or her position, training, 
and experience; (2) the opportunity and 
time available prior to the 
communication to assure the accuracy or 
completeness of the information; (3) the 
degree of intent or negligence, if any, 
involved; (4) the formality of the 
communication; (5) the reasonableness 
of NRC reliance on the information; 
(6) the importance of the information 
which was wrong or not provided; and 
(7) the reasonableness of the explanation 
for not providing complete and accurate 
information.  

Absent at least careless disregard, an 
incomplete or inaccurate unsworn.oral 
statement normally will not be subject to 
enforcement action unless it involves 
significant information provided by a 
licensee official. However, 
enforcement action may be taken for an 
unintentionally incomplete or inaccurate 
oral statement provided to the NRC by a 
licensee official or others on behalf of a 
licensee, if a record was made of the 
oral information and provided to the 
licensee thereby permitting an 
opportunity to correct the oral 
information, such as if a transcript of 
the communication or meeting summary 
containing the error was made available 
to the licensee and was not subsequently 
corrected in a timely manner.  

When a licensee has corrected 
inaccurate or incomplete information, 
the decision to issue a Notice of 
Violation for the initial inaccurate or 
incomplete information normally will be 
dependent on the circumstances, 
including the ease of detection of the 
error, the timeliness of the correction, 
whether the NRC or the licensee 
identified the problem with the 
communication, and whether the NRC 
relied on the information prior to the 
correction. Generally, if the matter was

promptly identified and corrected by the 
licensee prior to reliance by the NRC, or 
befoie the NRC raised a question about the 
information, no enforcement action will be 
taken for the initial inaccurate or 
incomplete information. On the other 
hand, if the misinformation is identified 
after the NRC relies on it, or after some 
question is raised regarding the accuracy of 
the information, then some enforcement 
action normally will be taken even if it is in 
fact corrected. However, if the initial 
submittal was accurate when made but later 
turns out to be erroneous because of newly 
discovered information or advance in 
technology, a citation normally would not 
be appropriate if, when the new 
information became available or the 
advancement in technology was made, the 
initial submittal was corrected.  
The failure to correct inaccurate or 

incomplete information which the licensee 
does not identify as significant normally 
will not constitute a separate violation.  
However, the circumstances surrounding 
the failure to correct may be considered 
relevant to the determination of 
enforcement action for the initial inaccurate 
or incomplete statement. For example, an 
unintentionally inaccurate or incomplete 
submission may be treated as a more severe 
matter if the licensee later determines that 
the initial submittal was in error and does 
not correct it or if there were clear 
opportunities to identify the error. If 
information not corrected was recognized 
by a licensee as significant, a separate 
citation may be made for the failure to 
provide significant information. In any 
event, in serious cases where the licensee's 
actions in not correcting or providing 
information raise questions about its 
commitment to safety or its fundamental 
trustworthiness, the Commission may 
exercise its authority to issue orders 
modifying, suspending, or revoking the 
license. The Commission recognizes that 
enforcement determinations must be made 
on a case-by-case basis, taking into 
consideration the issues described in this 
section.

X. ENFORCEMENT ACTION 
AGAINST NON-LICENSEES 

The Commission's enforcement 
policy is also applicable to 
non-licensees, including employees of 
licensees, to contractors and 
subcontractors, and to employees of 
contractors and subcontractors, who 
knowingly provide components, 
equipment, or other goods or services 
that relate to a licensee's activities 
subject to NRC regulation. The 
prohibitions and sanctions for any of 
these persons who engage in deliberate 
misconduct or submission of 
incomplete or inaccurate information 
are provided in the rule on deliberate 
misconduct, e.g., 10 CFR 30.10 and 
50.5.  

Vendors of products or services 
provided for use in nuclear activities 
are subject to certain requirements 
designed to ensure that the products or 
services supplied that could affect 
safety are of high quality. Through 
procurement contracts with reactor 
licensees, vendors may be required to 
have quality assuranc programs that 
meet applicable requirements including 
10 CFR Part 50, Appendix B, and 10 
CFR Part 71, Subpart H. Vendors 
supplying products or services to 
reactor, materials, and 10 CFR Part 7] 
licensees are subject to the 
requirements of 10 CFR Part 21 
regarding reporting of defects in basic 
components.  

When inspections determine that 
violations of NRC requirements have 
occurred, or that vendors have failed t.  
fulfill contractual commitments (e.g., 
10 CFR Part 50, Appendix B) that 
could adversely affect the quality of a 
safety significant product or service, 
enforcement action will be taken.  
Notices of Violation and civil penaltie' 
will be used, as appropriate, for 
licensee failures to ensure that their 
vendors have programs that meet 
applicable requirements. Notices of 
Violation will be issued for vendors
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that violate 10 CFR Part 21. Civil 
penalties will be imposed against 
individual directors or responsible 
officers of a vendor organization who 
knowingly and consciously fail to 
provide the notice required by 10 CFR 
21.21(bX1). Notices of 
Nonconformance will be used for 
vendors which fail to meet commitments 
related to NRC activities.  

XL REFERRALS TO THE 
DEPARTMENT OF JUSTICE 

Alleged or suspected.criminal 
violations of the Atomic Energy Act 
(and of other relevant Federal laws) are 
referred to the Department of Justice 
(DOJ) for investigation. Referral to the 
DOJ does not preclude the NRC from 
taking other enforcement action under 
this policy. However, enforcement 
actions will be coordinated with the DOJ 
in accordance with the Memorandum of 
Understanding between the NRC and the 
DOJ, 53 FR 50317 (December 14, 
1988).  

XIL PUBLIC DISCLOSURE OF 
ENFORCEMENT ACTIONS 

Enforcement actions and licensees' 
responses, in accordance with 
10 CFR 2.790, are publicly available for 
ispection. In addition, press releases 
are generally issued for orders and civil 
penalties and are issued at the same time 
the order or proposed imposition of the 
civil penalty is issued. In addition, 
press releases are usually issued when a 
proposed civil penalty is withdrawn or 
substantially mitigated by some amount.  
Press releases are not normally issued 
for Notices of Violation that are not 
accompanied by orders or proposed civil 
penalties.  

XIIL REOPENING CLOSED 
ENFORCEMENT ACTIONS 

If significant new information is 
received or obtained by NRC which 
indicates that an enforcement sanction

was incorrectly applied, consideration may 
be given, dependent on the circumstances, 
to reopening a closed enforcement action to 
increase or decrease the severity of a 
sanction or to correct the record.  
Reopening decisions will be made on a 
case-by-case basis, are expected to occur 
rarely, and require the specific approval of 
the Deputy Executive Director.  

SUPPLEMENT I- REACTOR 
OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
reactor operations.  

A. Severity Level I - Violations involving 
for example: 

1. A Safety Limit, as defined in 10 CFR 
50.36 and the Technical Specifications 
being exceeded; 

2. A system" designed to prevent or 
mitigate a serious safety.event not being 
able to perform its intended safety 
function'2 when actually called upon to 
work; 

3. An accidental criticality; or 
4. A licensed operator at the controls of a 

nuclear reactor, or a senior operator 
directing licensed activities, involved in 
procedural errors which result in, or 
exacerbate the consequences of, an alert or 
higher level emergency and who, as a result 
of subsequent testing, receives a confirmed 
positive test result for drugs or alcohol.  

B. Severity Level II - Violations 
involving for example: 

" The term "system" as used in these 
supplements, includes administrative and 
managerial control systems, as well as 
physical systems.  

", "Intended safety function" means the 

total safety function, and is not directed 
toward a loss of redundancy. A loss of one 
subsystem does not defeat the intended 
safety function as long as the other 
subsystem is operable.

1. A system designed to prevent 
mitigate serious safety event not b 
able to perform its intended safety 
function; 
2. A licensed operator involved i 

the use, sale, or possession of illeg: 
drugs or the consumption of alcoho 
beverages, within the protected are, 

3. A licensed operator at the con
of a nuclear reactor, or a senior 
operator directing licensed activitie.  
involved in procedural errors and %x 
as a result of subsequent testing, 
receives a confirmed positive test r 
for drugs or alcohol; or 
4. Failures to meet 10 CFR 50.5! 

including several unreviewed safety 
questions, or conflicts with technic; 
specifications, involving a broad 
spectrum of problems affecting 
multiple areas, some of which impa 
the operability of required equipmei 
C. Severity Level EIl- Violations 
involving for example: 

1. A significant failure to comply 
with the Action Statement for a 
Technical Specification Limiting 
Condition for Operation where the 
appropriate action was not taken wi: 
the required time, such as: 

(a) In a pressurized water reactor 
the applicable modes, having one 
high-pressure safety injection pump 
inoperable for a period in excess of 
that allowed by the action statement 

(b) In a boiling water reactor, one 
primary containment isolation valve 
inoperable for a period in excess of 
that allowed by the action statement 

2. A system designed to prevent c 
mitigate a serious safety event: 

(a) Not being able to perform its 
intended function under certain 
conditions (e.g., safety system not 
operable unless offsite power is 
available; materials or components I 
environmentally qualified); or 
. (b) Being degraded to the extent ti 
a detailed evaluation would be requi 
to determine its operability (e.g., 
component parameters outside 
approved limits such as pump flow
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rates, heat exchanger transfer 
"va~cteristics, safety valve lift 

,tpoints, or valve stroke times); 
3. Inattentiveness to duty on the part 

of licensed personnel; 
4. Changes in reactor parameters that 

cause unanticipated reductions in 
margins of safety; 

5. [Reserved] 
6. A licensee failure to conduct 

* adequate oversight of vendors resulting 
in the use of products or services that 
are of defective or indeterminate quality 
and that have safety significance; 

7. A breakdown in the control of 
licensed activities involving a number of 
violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities; 

8. A licensed operator's confirmed 
positive test for drugs or alcohol that 
does not result in a Severity Level I or 
11 violation; 

9. Equipment failures caused by 
2aequate or improper maintenance that 

substantially complicates recovery from 
a plant transient; 

10. The failure to meet 10 CFR 50.59 
where an unreviewed safety question is 
involved, or a conflict with a technical 
specification, such that a license 
amendment is required; 

11. The failure to perform the 
required evaluation under 10 CFR 50.59 
prior to implementation of the change in 
those situations in which no unreviewed 
safety question existed, but an extensive 
evaluation would be needed before a 
licensee would have had a reasonable 
expectation that an unreviewed safety 
question did not exist; 

12. Programmatic failures (i.e., 
multiple or recurring failures) to meet 
the requirements of 10 CFR 50.59 
and/or 50.71(e) that show a significant 
lack of attention to detail, whether or 
not such failures involve an unreviewed 
safety question, resulting in a current 
safety or regulatory concern about the

accuracy of the FSAR or a concern that 10 
CFR 50.59 requirements are not being met.  
Application of this example requires 
weighing factors such as: a) the time period 
over which the violations occurred and 
existed, b) the number of failures, c) 
whether one or more systems, functions, or 
pieces of equipment were involved and the 
importance of such equipment, functions, 
or systems, and d) the potential significance 
of the failures; 

13. The failure to update the FSAR as 
required by 10 CFR 50.7 1(e) where the 
unupdated FSAR was used in performing a 
10 CFR 50.59 evaluation and as a result, an 
inadequate decision was made 
demonstrating a significant regulatory 
concern; or 

14. The failure to make a report required 
by 10 CFR 50.72 or 50.73 associated with 
(a) an unreviewed safety question, (b) a 
conflict with a technical specification, or 
(c) any other Severity Level Ill violation.  

D. Severity Level IV - Violations 
involving for example: 

1. A less significant failure to comply 
with the Action Statement for a Technical 
Specification Limiting Condition for 
Operation where the appropriate action was 
not taken within the required time, such as: 

(a) In a pressurized water reactor, a 5% 
deficiency in the required volume of the 
condensate storage tank; or 

(b) In a boiling water reactor, one 
subsystem of the two independent MSIV 
leakage control subsystems inoperable; 

2. [Reserved] 
3. A failure to meet regulatory 

requirements that have more than minor 
safety or environmental significance; 

4. A failure to make a required Licensee 
Event Report; 

5. Relatively isolated violations of 10 
CFR 50.59 not involving severity level 11 
or III violations that do not suggest a 
programmatic failure to meet .10 CFR 
50.59. Relatively isolated violations or 
failures would include a number of recently 
discovered violations that occurred over a 
period of years and are not indicative of a 
programmatic safety concern with meeting 
10 CFR 50.59 or 50.71(e);

6. A relatively isolated failure to 
document an evaluation where there is 
evidence that an adequate evaluation 
was performed prior to the change in 
the facility or procedures, or the 
conduct of an experiment or test; 

7. A failure to update the FSAR as 
required by 10 CFR 50.71(e) where an 
adequate evaluation under 10 CFR 
50.59 had been performed and 
documented; or 

8. A past programmatic failure to 
meet 10 CFR 50.59 and/or 10 CFR 
50.71(e) requirements not involving 
Severity Level H or m violations that 
does not reflect a current safety or 
regulatory concern about the accuracy 
of the FSAR or a concern that 10 CFR 
50.59 requirements are not being met.  

E. Minor Violations 
A failure to meet 10 CFR 50.59 

requirements that involves i change to 
the FSAR description or procedure, or 
involves a test or experiment not 
described in the FSAR, where there 
was not a reasonable likelihood that the 
change to the facility or procedure or 
the conduct of the test or experiment 
would ever be an unreviewed safety 
question. In the case of a 10 CFR 
50.71(e) violation, where a failure to 
update the FSAR would not have a 
material impact on safety or licensed 
activities. The focus of the minor 
violation is not on the actual change, 
test, or experiment, but on the potential 
safety role of the system, equipment, 
etc., that is being changed, tested, or 
experimented on.  

SUPPLEbM H-PART 50 FACILITY 
CONSTRUCTION 

This supplement provides examples of 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violations 
in the area of Part 50 facility 
construction.  

A. Severity Level I - Violations 
involving structures or systems that are
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completed"3 in such a manner that they 
would not have satisfied their intended 
safety related purpose.  

B. Severity Level I[ - Violations 
involving for example: 1. A breakdown in the Quality 

Assurance (QA) program as exemplified 
by deficiencies in construction QA 
related to more than one work activity 
(e.g., structural, piping, electrical, 
foundations). These deficiencies 
normally involve the licensee's failure to 
conduct adequate audits or to take 
prompt corrective action on the basis of 
such audits and normally involve 
multiple examples of deficient 
construction or construction of unknown 
quality due to inadequate program 
implementation; or 

2. A structure or system that is 
completed in such a manner that it could 
have an adverse effect on the safety of 
operations.  

C. Severity Level IIl - Violations 
involving for example: 

1. A deficiency in a licensee QA 
program for construction related to a 
single work activity (e.g., structural, 
piping, electrical or foundations). This 
significant deficiency normally involves 
the licensee's failure to conduct 
adequate audits or to take prompt 
corrective action on the basis of such 
audits, and normally involves multiple 
examples of deficient construction or 
construction of unknown quality due to 
inadequate program implementation; 
2. A failure to confirm the design 

safety requirements of a structure or 
system as a result of inadequate 
preoperational test program 
implementation; or 

3. A failure to make a required 10 
CFR 50.55(e) report.  

D. Severity Level IV - Violations 

13 The term 'completed' as used in 
this supplement means completion of 
construction including review and 
acceptance by the construction QA 
organization.

involving failure to meet regulatory 
requirements including one or more Quality 
Assurance Criterion not amounting to 
Severity Level I, II, or IllI violations that 
have more than minor safety or 
environmental significance.  

SUPPLEMENT Ell-SAFEGUARDS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
safeguards.  

A. Severity Level I - Violations involving 
for example: 

1. An act of radiological sabotage in 
which the security system did not function 
as required and, as a result of the failure, 
there was a significant event, such as: 

(a) A Safety Limit, as defined in 10 CFR 
50.36 and the Technical Specifications, was 
exceeded; 

(b) A system designed to prevent or 
mitigate a serious safety event was not able 
to perform its intended safety function 
when actually called upon to work; or 

(c) An accidental criticality occurred; 
2. The theft, loss, or diversion of a 

formula quantity"' of special nuclear 
material (SNM); or 

3. Actual unauthorized production of a 
formula quantity of SNM 

B. Severity Level H - Violations 
involving for example: 

1. The entry of an unauthorized 
individual' who represents a threat into a 
vital area" from outside the protected area; 

" See 10 CFR 73.2 for the definition 
of -formula quantity.' 

Is The term 'unauthorized individual' 
as used in this supplement means someone 
who was not authorized for entrance into 
the area in question, or not authorized to 
enter in the manner entered.  

"16 The phrase "vital area' as used in 
this supplement includes vital areas and 
material access areas.
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2. The theft, loss or diversion of 
SNM of moderate strategic 
significance' 7 in which the security 
system did not function as required; 

3. Actual unauthorized productioi 
SNM.  
C. Severity Level III - Violations 

involving for example: 
1. A failure or inability to control 

access through established systems ( 
procedures, such that an unauthoriz( 
individual (i.e., not authorized 
unescorted access to protected area) 
could easily gain undetected access" 
into a vital area from outside the 
protected area; 

2. A failure to conduct any search 
the access control point or conductir 
an inadequate search that resulted in 
the introduction to the protected area 
firearms, explosives, or incendiary 
devices and reasonable facsimiles 
thereof that could significantly assist 
radiological sabotage or theft of 
strategic SNM; 

3. A failure, degradation, or other 
deficiency of the protected area 
intrusion detection or alarm assessmc 
systems such that an unauthorized 
individual who represents a threat 
could predictably circumvent the 
system or defeat a specific zone with 
high degree of confidence without 
insider knowledge, or other significa 
degradation of overall system 
capability; 

4. A significant failure of the 
safeguards systems designed or used 
prevent or detect the theft, loss, or 
diversion of strategic SNM; 

5. A failure to protect or control 
classified or safeguards information 

17 See 10 CFR 73.2 for the 
definition of 'special nuclear materia' 
of moderate strategic significance." 

g In determining whether access 
can be easily gained, factors such as 
predictability, identifiability, and eau 
of passage should be considered.
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considered to be significant while the 
0formation is outside the protected area 

and accessible to those not authorized 
access to the protected area; 

6. A significant failure to respond to 
an event either in sufficient time to 
provide protection to vital equipment or 
strategic SNM, or with an adequate 
response force; 

7. A failure to perform an appropriate 
evaluation or background investigation 
so that information relevant to the 
access determination was not obtained 
or considered and as a result a person, 
who would likely not have been granted 
access by the licensee, if the required 
investigation or evaluation had been 
performed, was granted access; or 

8. A breakdown in the security 
program involving a number of 
violations that are related (or, if 
isolated, that are'recurring violations) 
that collectively reflect a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
Avolving for example: 
1. A failure or inability to control 

access such that an unauthorized 
individual (i.e., authorized to protected 
area but not to vital area) could easily 
gain undetected access into a vital area 
from inside the protected area or into a 
controlled access area; 

2. A failure to respond to a suspected 
event in either a timely manner or with 
an adequate response force; 

3. A failure to implement 10 CFR 
Parts 25 and 95 with respect to the 
information addressed under Section 142 
of the Act, and the NRC approved 
security plan relevant to those parts; 

4. A failure to make, maintain, or 
provide log entries in accordance with 
10 CFR 73.71 (c) and (d), where the 
omitted information (i) is not otherwise 
available in easily retrievable records, 
and (ii) significantly contributes to the 
ability of either the NRC or the licensee 
S identify a programmatic breakdown;

5. A failure to conduct a proper search at 
the access control point; 

6. A failure to properly secure or protect 
classified or safeguards information inside 
the protected area which could assist an 
individual in an act of radiological sabotage 
or theft of strategic SNM where the 
information was not removed from the 
protected area; 

7. A failure to control access such that an 
opportunity exists that could allow 
unauthorized and undetected access into the 
protected area but which was neither easily 
or likely to be exploitable; 

8. A failure to conduct an adequate 
search at the exit from a material access 
area; 

9. A theft or loss of SNM of low 
strategic significance that was not detected 
within the time period specified in the 
security plan, other relevant document, or 
regulation; or 

10. Other violations that have more than 
minor safeguards significance.  

SUPPLEMENT IV-HEALTH PHYSICS (10 
CFR PART 20) 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
health physics, 10 CFR Part 20.19 
A. Severity Level I - Violations involving 

for example: 
1. A radiation exposure during any year 

of a worker in excess of 25 reins total.  
effective dose equivalent, 75 reins to the 
lens of the eye, or 250 rads to the skin of 
the whole body, or to the feet, ankles, 
hands or forearms, or to any other organ or 
tissue;
2. A radiation exposure over the 

gestation period of the embryo/fetus of a 
declared pregnant woman in excess of 2.5 

19 Personnel overexposures and 
associated violations incurred during a 
life-saving or other emergency response 
effort will be treated on a case-by-case 
basis.

reins total effective dose equivalent; 
3. A radiation exposure during any 

year of a minor in excess of 2.5 rems 
total effective dose equivalent, 7.5 
rems to the lens of the eye, or 25 rems 
to the skin of the whole body, or to the 
feet, ankles, hands or forearms, or to 
any other organ or tissue; 

4. An annual exposure of a member 
of the public in excess of 1.0 rem total 
effective dose equivalent; 

5. A release of radioactive material 
to an unrestricted area at 
concentrations in excess of 50 times the 
limits for members of the public as 
described in 10 CFR 20.1302(b)(2Xi); 
or 

6. Disposal of licensed material in 
quantities or concentrations in excess 
of 10 times the limits of 10 CFR 
20.2003.  

B. Severity Level II - Violations 
"involving for example: 

1. A radiation exposure during any 
year of a worker in excess of 10 rems 
total effective dose equivalent, 30 reins 
to the lens of the eye, or 100 reins to 
the skin of the whole body, or to the 
feet, ankles, hands or forearms, or to 
any other organ or tissue; 

2. A radiation exposure over the 
gestation period of the embryo/fetus of 
a declared pregnant woman in excess 
of 1.0 rem total effective dose 
equivalent; 

3. A radiation exposure during any 
year of a minor in excess of I rem total 
effective dose equivalent; 3.0 rems to 
the lens of the eye, or 10 reins tO the 
skin of the whole body, or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

4. An annual exposure of a member 
of the public in excess of 0.5 rem total 
effective dose equivalent; 

5. A release of radioactive material 
to an unrestricted area at 
concentrations in excess of 10 times the 
limits for members of the public as 
described in 10 CFR 20.1302(b)(2Xi)..  
(except when operation up to 0.5 rem a 
year has been approved by the
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Commission under Section 20.1301(c)); 
6. Disposal of licensed material in 

quantities or concentrations in excess of 
five times the limits of 10 CFR 
20.2003; or 

7. A failure to make an immediate 
notification as required by 
10 CFR 20.2202 (aXI) or (aX2).  

C. Severity Level III - Violations 
involving for example: 

1. A radiation exposure during any 
year of a worker in excess of 5 rems 
total effective dose equivalent, 15 reins 
to the lens of the eye, or 50 reins to the 
skin of the whole body or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

2. A radiation exposure over the 
gestation period of the embryo/fetus of a 
declared pregnant woman in excess of 
0.5 rem total effective dose equivalent 
(except when doses are in accordance 
with the provisions of 
Section 20.1208(d)); 

3. A radiation exposure during any 
year of a minor in excess of 0.5 rem 
total effective dose equivalent; 1.5 rems 
to the lens of the eye, or 5 rems to the 
skin of the whole body, or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

4. A worker exposure above 
regulatory limits when such exposure 
reflects a programmatic (rather than an 
isolated) weakness in the radiation 
control program; 

5. An annual exposure of a member 
of the public in excess of 0.1 rem total 
effective dose equivalent (except when 
operation up to 0.5 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

6. A release of radioactive material to 
an unrestricted area at concentrations in 
excess of two times the effluent 
concentration limits referenced in 10 
CFR 20.1302(bX2Xi) (except when 
operation up to 0.5 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

7. A failure to make a 24-hour 
notification required by 10

CFR 20.2202(b) or an immediate 
notification required by 
.10 CFR 20.2201(aXl)(i); 

8. A substantial potential for exposures 
or releases "in excess of the applicable limits 
in 10 CFR Part 20 Sections 
20.1001-20.2401 whether or not an 
exposure or release occurs; 

9. Disposal of licensed material not 
covered in Severity Levels I or II; 

10. A release for unrestricted use of 
contaminated or radioactive material or 
equipment that poses a realistic potential for 
exposure of the public to levels or doses 
exceeding the annual dose limits for 
members of the public, or that reflects a 
programmatic (rather than an isolated) 
weakness in the radiation control program; 

11. Conduct of licensee activities by a 
technically unqualified person; 

12. A significant failure to control 
licensed material; or 

13. A breakdown in the radiation safety 
program involving a number of violations 
that are related (or, if isolated, that are 
recurring) that collectively represent a 
potentially significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
involving for example: 

1. Exposures in excess of the limits of 10 
CFR 20.1201, 20.1207, or 20.1208 not 
constituting Severity Level 1, H, or HI 
violations; 
2. A release of radioactive material to an 

unrestricted area at concentrations in excess 
of the limits for members of the public as 
referenced in 10 CFR 20.1302(bX2)Ci) 
(except when operation up to 0.5 rem a 
year has been approved by the Commission 
under Section 20.1301(c)); 

3. A radiation dose rate in an unrestricted 
or controlled area in excess of 0.002 rem in 
any 1 hour (2 millirem/hour) or 50 
millirems in a year; 
4. Failure to maintain and implement 

radiation programs to keep radiation 
exposures as low as is reasonably 
achievable; 

5. Doses to a member of the public in 
excess of any EPA generally applicable

environmental radiation standards, su 
as 40 CFR Part 190; 

6. A failure to make the 30-day 
notification required by 10 CFR 
20.2201(a)(1)(ii) or 20.2203(a); 

7. A failure to make a timely writt 
report as required by 10 CFR 

.20.2201(b), 20.2204, or 20.2206; 
8. A failure to report an exceedanc 

of the dose constraint established in 11 
CFR 20.1101(d) or a failure to take 
corrective action for an exceedance, z 
required by 10 CFR 20.1101(d); or 

9. Any other matter that has more 
than a minor safety, health, or 
environmental significance.  

SUPPLYEMNT V 
TRANSPORTATION 

This supplement provides examples 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violatiot 
in the area of NRC transportation 
requirements".  

A. Severity Level I - Violations
involving for example: 

1. Failure to meet transportation 
requirements that resulted in loss of 
control of radioactive material with a 
breach in package integrity such that 
the material caused a radiation 
exposure to a member of the public aw 
there was clear potential for the publi, 
to receive more than .1 rem to the 
whole body; 

2. Surface contamination in excess 
50 times the NRC limit; or 

3. External radiation levels in exces 

20 Some transportation 
requirements are applied to more than 
one licensee involved in the same 
activity such as a shipper and a carrie) 
When a violation of such.a requiremei 
occurs, enforcement action will be 
directed against the responsible 
licensee which, under the 
circumstances of the case, may be om 
or more of the licensees involved.
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"-, 10 times the NRC limit.  
Severity Level 1I - Violations 

,olving for example: 
1. Failure to meet transportation 

requirements that resulted in loss of 
control of radioactive material with a 
breach in package integrity such that 
there was a clear potential for the 
member of the public to receive more 
than .1 rem to the whole body; 

2. Surface contamination in excess of 
10, but not more than 50 times the NRC 
limit; 

3. External radiation levels in excess 
of five, but not more than 10 times the 
NRC limit; or 

4. A failure to make required initial 
notifications associated with Severity 
Level I or II violations.  

C. Severity Level II - Violations 
involving for example: 

1. Surface contamination in excess of 
five but not more than 10 times the 
NRC limit; 
2. External radiation in excess of one 

hut not more than five times the NRC 

Any noncompliance with labeling, 
placarding, shpping paper, packaging, 
loading, or other requirements that 
could reasonably result in the following: 

(a) A significant failure to identify the 
type, quantity, or form of material; 

(b) A failure of the carrier or 
recipient to exercise adequate controls; 
or 

(c) A substantial potential for either 
personnel exposure or contamination 
above regulatory limits or improper 
transfer of material; 

4. A failure to make required initial 
notification associated with Severity 
Level Ill violations; or 

5. A breakdown in the licensee's 
program for the transportation of 
licensed material involving a number of 
violations that are related (or, if 
isolated, that are recurring violations) 
that collectively reflect a potentially 
significant lack of attention or 
carelessness toward licensed 

,gonsibilities.

D. Severity Level IV - Violations 
involving for example: 

1. A breach of package integrity without 
external radiation levels exceeding the NRC 
limit or without contamination levels 
exceeding five times the NRC limits; 

2. Surface contamination in excess of but 
not more than five times the NRC limit; 

3. A failure to register as an authorized 
user of an NRC-Certified Transport 
package; 
4. A noncompliance with shipping 

papers, marking, labeling, placarding, 
packaging or loading not amounting to a 
Severity Level I, II, or IlI violation; 

5. A failure to demonstrate that packages 
for special form radioactive material meets 
applicable regulatory requirements; 

6. A failure to demonstrate that packages 
meet DOT Specifications for 7A Type A 
packages; or 

7. Other violations that have more than 
minor safety or environmental significance.  

SUPPLEMENT VI-FUEL CYCLE AND 
MATERIALS OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
fuel cycle and materials operations.  

A. Severity Level I - Violations involving 
for example: 

1. Radiation levels, contamination levels, 
or releases that exceed 10 times the limits 
specified in the license; 

2. A system designed to prevent or 
mitigate a serious safety event not being 
operable when actually required to perform 
its design function; 

3. A nuclear criticality accident; 
4. A failure to follow the procedures of 

the quality management program, required 
by 10 CFR 35.32, that results in a death or 
serious injury (e.g., substantial organ 
impairment) to a patient; 

5. A safety limit, as defined in 10 CFR 
76.4, the Technical Safety Requirements, 
or the application being exceeded; or 

6. Significant injury or loss of life due to 
a loss of control over licensed or certified

activities, including chemical processes 
that are integral to the licensed or 
certified activity, whether radioactive 
material is released or not.  

B. Severity Level II - Violations 
involving for example: 

1. Radiation levels, contamination 
levels, or releases that exceed five 
times the limits specified in the license; 

2. A system designed to prevent or 
mitigate a serious safety event being 
inoperable; 

3. A substantial programmatic failure 
in the implementation of the quality 
management program required by 10 
CFR 35.32 that results in a 
misadministration; 

4. A failure to establish, implement, 
or maintain all criticality controls (or 
control systems) for a single nuclear 
criticality scenario when a critical mass 
of fissile material was present or 
reasonably available, such that a 
nuclear criticality accident was 
possible; or 

5. The potential for a significant 
injury or loss of life due to a loss of 
control over licensed or certified 
activities, including chemical processes 
that are integral to the licensed or 
certified activity, whether radioactive 
material is released or not (e.g., 
movement of liquid UF, cylinder by 
unapproved methods).  

C. Severity Level III - Violations 
involving for example: 

1. A failure to control access to 
licensed materials for radiation 
protection purposes as specified by 
NRC requirements; 

2. Possession or use of unauthorized 
equipment or materials in the conduct 
of licensee activities which degrades 
safety; 

3. Use of radioactive material on 
humans where such use is not 
authorized; 

4. Conduct of licensed activities by a 
technically unqualified or uncertified 
person; 

5. A substantial potential for 
exposures, radiation levels,
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contamination levels, or releases, 
including releases of toxic material 
caused by a failure to comply with NRC 
regulations, from licensed or certified 
activities in excess of regulatory limits; 

6. Substantial failure to implement the 
quality management program as 
required by 10 CFR 35.32 that does not 
result in a misadministration; failure to 
report a misadministration; or 
programmatic weakness in the 
implementation of the quality 
management program that results in a 
misadministration; 

7. A breakdown in the control of 
licensed activities involving a number of 
violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities; 

8. A failure, during radiographic 
operations, to have present at least two 
qualified individuals or to use 
radiographic equipment, radiation 
survey instruments, and/or personnel 
monitoring devices as required by 10 
CFR Part 34; 
9. A failure to submit an NRC Form 

241 as required by 10 CFR 150.20; 
10. A failure to receive required NRC 

approval prior to the implementation of 
a change in licensed activities that has 
radiological or programmatic 
significance, such as, a change in 
ownership; lack of an RSO or 
replacement of an RSO with an 
unqualified individual; a change in the 
location where licensed activities are 
being conducted, or where licensed 
material is being stored where the new 
facilities do not meet safety guidelines; 
or a change in the quantity or type of 
radioactive material being processed or 
used that has radiological significance; 

11. A significant failure to meet 
decommissioning requirements including 
a failure to notify the NRC as required 
by regulation or license condition, 
substantial failure to meet 
decommissioning standards, failure to

conduct and/or complete decommissioning 
activities in accordance with regulation or 
license condition, or failure to meet 
required schedules without adequate 
justification; 

12. A significant failure to comply with 
the action statement for a Technical Safety 
Requirement Limiting Condition for 
Operation where the appropriate action was 
not taken within the required time, such as: 

(a) In an autoclave, where a containment 
isolation valve is inoperable for a period in 
excess of that allowed by the action 
statement; or 

(b) Cranes or other lifting devices 
engaged in the movement of cylinders 
having inoperable safety components, such 
as redundant braking systems, or other 
safety devices for a period in excess of that 
allowed by the action statement;

13. A system designed to prevent or 
mitigate a serious safety event: 

(a) Not being able to perform its intended 
function under certain conditions (e.g., 
safety system not operable unless utilities 
available, materials or components not 
according to specifications); or 

(b) Being degraded to the extent that a 
detailed evaluation would be required to 
determine its operability; 

14. Changes in parameters that cause 
unanticipated reductions in margins of 
safety; 

15. A significant failure to meet the 
requirements of 10 CFR 76.68, including a 
failure such that a required certificate 
amendment was not sought; 

16. A failure of the certificate holder to 
conduct adequate oversight of vendors or 
contractors resulting in the use of products 
or services that are of defective or 
indeterminate quality and that have safety 
significance; 

17. Equipment failures caused by 
inadequate or improper maintenance that 
substantially complicates recovery from a 
plant transient; 

18. A failure to establish, maintain, or 
implement all but one criticality control (or 
control systems) for a single nuclear 
criticality scenario when a critical mass of 
fissile material was present or reasonably

available, such that a nuclear criticalitq 
accident was possible; or 

19. A failure, during radiographic 
operations, to stop work after a pocket 
dosimeter is found to have gone off
scale, or after an electronic dosimeter 
reads greater than 200 mrem, and 
before a determination is made of the 
individual's actual radiation exposure.  

D. Severity Level IV - Violations 
involving for example: 

1. A failure to maintain patients 
hospitalized who have cobalt-60, 
cesium-137, or iridium-192 implants ol 
to conduct required leakage or 
contamination tests, or to use properly 
calibrated equipment; 

2. Other violations that have more 
than minor safety or environmental 
significance; 

3. Failure to follow the quality 
management (QM) program, including 
procedures, whether or not a 
misadministration occurs, provided the 
failures are isolated, do not 
demonstrate a programmatic weakness 
in the implementation of the QM 
program, and have limited 
consequences if a misadministration is 
involved; failure to conduct the 
required program review; or failure to 
take corrective actions as required by 
10 CFR 35.32; 
4. A failure to keep the records 

required by 10 CFR 35.32 or 35.33; 
5. A less significant failure to 

comply with the Action Statement for a 
Technical Safety Requirement Limiting 
Condition for Operation when the 
appropriate action was not taken within 
the required time; 

6. A failure to meet the requirements 
of 10 CFR 76.68 that does not result in 
a Severity Level I, II, or Il violation; 

7. A failure to make a required 
written event report, as required by 
10 CFR 76.120(d)(2); or 
8. A failure to establish, implement, 

or maintain a criticality control (or 
control system) for a single nuclear 
criticality scenario when the amount of 
fissile material available was not, but
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- -d have been sufficient to result in a 
gr criticality.  

SUPPLEMENT VII-MISCELLANEOUS 
MATIERS 

This supplement provides examples of 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violations 
involving miscellaneous matters.  

A. Severity Level I - Violations 
involving for example: 

1.. Inaccurate or incomplete 
information2 ' that is provided to the 
NRC (a) deliberately with the 
knowledge of a licensee official that the 
information is incomplete or inaccurate, 
or (b) if the information, had it been 
complete and accurate at the time 
provided, likely would have resulted in 
regulatory action such as an immediate 
order required by the public health and 
safety; 
2. Incomplete or inaccurate 

information that the NRC requires be 
by a licensee that is (a) incomplete 
Accurate because of falsification by 

or with the knowledge of a licensee 
official, or (b) if the information, had it 
been complete and accurate when 
reviewed by the NRC, likely would 
have resulted in regulatory action such 
as an immediate order required by 
public health and safety considerations; 

3. Information that the licensee has 
identified as having significant 
implications for public health and safety 
or the common defense and security 
(" significant information identified by 
a licensee") and is deliberately withheld 
from the Commission; 

21 In applying the examples in this 

supplement regarding inaccurate or 
incomplete information and records, 
reference should also be made to the 
guidance in Section IX, "Inaccurate and 
Incomplete Information,? and to the 
v'-9'nition of "licensee official' 

ined in Section IV.C.

4. Action by senior corporate 
management in violation of 10 CFR 50.7 or 
similar regulations against an employee; 

5. A knowing and intentional failure to 
provide the notice required by 10 CFR Part 
21; or 

6. A failure to substantially implement 
the required fitness-for-duty program." 

B. Severity Level I - Violations 
involving for example: 

1. Inaccurate or incomplete information 
that is provided to the NRC (a) by a 
licensee official because of careless 
disregard for the completeness. or accuracy 
of the information, or (b) if the 
information, had it been complete and 
accurate atthe time provided, likely would 
have resulted in regulatory action such as a 
show cause order or a different regulatory 
position; 

2. Incomplete or inaccurate information 
that the NRC requires be kept by a licensee 
which is (a) incomplete or inaccurate 
because of careless disregard for the 
accuracy of the information on the pakt of a 
licensee official, or (b) if the information, 
had it been complete and accurate when 
reviewed by the NRC, likely would have 
resulted in regulatory action such as a show 
cause order or a different regulatory 
position; 

3. "Significant information identified by a 
licensee" and not provided to the 
Commission because of careless disregard 
on the part of a licensee official; 

4. An action by plant management above 
first-line supervision in violation of 10 CFR 
50.7 or similar regulations against an 
employee; 

5. A failure to provide the notice 
required by 10 CFR Part 21; 

6. A failure to remove an individual from 
unescorted access who has been involved in 
the sale, use, or possession of illegal drugs 
within the protected area or take action for 
on duty misuse of alcohol, prescription 
drugs, or over-the-counter drugs; 

" The example for violations for 
fitness-for-duty relate to violations of 10 
CFR Part 26.

7. A failure to take reasonable action 
when observed behavior within the 
protected area or credible information 
concerning activities within the 
protected area indicates possible 
unfitness for duty based on drug or 
alcohol use; 

8. A deliberate failure of the 
licensee's Employee Assistance 
Program (EAP) to notify licensee's 
management when EAP's staff is 
aware that an individual's condition 
may adversely affect safety related 
activitide; or 

9. The failure of licensee 
management to take effective action in 
correcting a hostile work environment.  

C. Severity Level IIl - Violations 
involving for example: 

1. Incomplete or inaccurate 
information that is provided to the 
NRC (a) because of inadequate actions 
on the part of licensee officials but not 
amounting to a Severity Level I or II 
violation, or (b) if the information, had 
it been complete and accurate at the 
time provided, likely would have 
resulted in a reconsideration of a 
regulatory position or substantial 
further inquiry such as an additional 
inspection or a formal request for 
information; 

2. Incomplete or inaccurate 
information that the NRC requires be 
kept by a licensee that is (a) incomplete 
or inaccurate because of inadequate 
actions on the part of licensee officials 
but not amounting to a Severity Level I 
or U violation, or (b) if the 
information, had it been complete and 
accurate when reviewed by the NRC, 
likely would have resulted in a 
reconsideration of a regulatory position 
or substantial further inquiry such as an 
additional inspection or a formal 
request for information; 

3. A failure to provide "significant 
information identified by a licensee" to 
the Commission and not amounting to a 
Severity Level I or II violation; 
4. An action by first-line supervision 

in violation of 10 CFR 50.7 or similar
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regulations against an employee; 
5. An inadequate review or failure to 

review such that, if an appropriate 
review had been made as required, a 10 
CFR Part 21 report would have been 
made; 

6. A failure to complete a suitable 
inquiry on the basis of 10 CFR Part 26, 
keep records concerning the denial of 
access, or respond to inquiries 
concerning denials of access so that, as 
a result of the failure, a person 
previously denied access for 
fitness-for-duty reasons was improperly 
granted access; 

7. A failure to take the required action 
for a person confirmed to have been 
tested positive for illegal drug use or 
take action for onsite alcohol use; not 
amounting to a Severity Level II 
violation; 

8. A failure to assure, as required, 
that contractors or vendors have an 
effective fitness-for-duty program; 

9. A breakdown in the fitness-for-duty 
program involving a number of 
violations of the basic elements of the 
fitness-for-duty program that 
collectively reflect a significant lack of 
attention or carelessness towards 
meeting the objectives of 10 CFR 26.10; 
or 

10. Threats of discrimination or 
restrictive agreements which are 
violations under NRC regulations such 
as 10 CFR 50.7(f).  

D. Severity Level IV - Violations 
involving for example: 

1. Incomplete or inaccurate 
information of more than minor 
significance that is provided to the NRC 
but not amounting to a Severity Level 1, 
U, or III violation; 

2. Information that the NRC requires 
be kept by a licensee and that is 
incomplete or inaccurate and of more 
than minor significance but not 
amounting to a Severity Level I, II, or 
III violation; 

3. An inadequate review or failure to 
review under 10 CFR Part 21 or other 
procedural violations associated with 10

CFR Part 21 with more than minor safety 
significance; 

4. Violations of the requirements of Part 
26 of more than minor significance; 

5. A failure to report acts of licensed 
operators or supervisors pursuant to 10 
CFR 26.73; or 

6. Discrimination cases which, in 
themselves, do not warrant a Severity Level 
III categorization.  

SUPPEMENT VII-EMERGENCY 
PREPAREDNESS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
emergency preparedness. It should be 
noted that citations are not normally made 
for violations involving emergency 
preparedness occurring during emergency 
exercises. However, where exercises 
reveal (i) training, procedural, or repetitive 
failures for which corrective actions have 
not been taken, (ii) an overall concern 
regarding the licensee's ability to 
implement its plan in a manner that 
adequately protects public health and 
safety, or (iii) poor self critiques of the 
licensee's exercises, enforcement action 
may be appropriate.  

A. Severity Level I - Violations involving 
for example: 

In a general emergency, licensee failure to 
promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Federal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offsite 
consequences, activate emergency response 
facilities, and augment shift staff.) 

B. Severity Level R - Violations 
involving for example: 

1. In a site emergency, licensee failure to 
promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Federal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offsite 
consequences, activate emergency response 
facilities, and augment shift staff); or

2. A licensee failure to meet or 
implement more than one emergency 
planning standard involving assessment 
or notification.  

C. Severity Level III - Violations 
involving for example: 

1. In an alert, licensee failure to 
promptly (1) correctly classify the 
event, (2) make required notifications 
to responsible Federal, State, and local 
agencies, or (3) respond to the event 
(e.g., assess actual 6r potential offsite 
consequences, activate emergency 
response facilities, and augment shift 
staff); 

2. A licensee failure to meet or 
implement one emergency planning 
standard involving assessment or.  
notification; or 

3. A breakdown in the control of 
licensed activities involving a number 
of violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
involving for example: 

A licensee failure to meet or 
implement any emergency planning 
standard or requirement not directly 
related to assessment and notification.
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 
OFFICE OF ENFORCEMENT 

WASHINGTON, D.C. 20555-0001 

February 9, 1998 

NRC INFORMATION NOTICE 98-04: 1997 ENFORCEMENT SANCTIONS FOR DELIBERATE 
VIOLATIONS OF NRC EMPLOYEE PROTECTION 
REQUIREMENTS 

Addressees 

All U.S. Nuclear Regulatory Commission licensees.  

Purpose 

The U.S. Nuclear Regulatory Commission (NRC) is issuing this information notice (IN) to remind 

licensees and their employees of the sanctions that could result from deliberately violating NRC 

requirements in the area of employee protection. It is expected that licensees will review this 

information notice, distribute it to management and staff involved with licensed activities, 

including senior management at nuclear power plants, and consider actions, as appropriate, to 

avoid similar problems. However, suggestions contained in this IN are not NRC requirements; 

therefore, no specific action is required.  

Discussion 

The NRC places a high value on nuclear industry employees being free to raise potential safety 

concerns to both licensee management and to the NRC without fear of reprisal or actual 

harassment and intimidation. Section 211 of the Energy Reorganization Act (ERA), and 10 CFR 

19.20, 30.7, 40.7, 50.7, 60.9, 61.9, 70.7, and 72.10, provide that no employer may discharge or 

otherwise discriminate against any employee with respect to compensation, terms, conditions, or 

privileges of employment because the employee engaged in certain protected activities. These 

protected activities include notifying an employer of an alleged violation of the Atomic Energy Act 

or ERA, refusing to engage in any practice made unlawful by those Acts, testifying before 

Congress or in a Federal or State proceeding regarding any provision of these Acts, or 

commencing, testifying, assisting, or participating in any proceeding under these Acts.  

Licensees and contractors are responsible for ensuring that discrimination does not occur 

against its employees for engaging in such protected activities. Ucensees and contractors who 

discriminate against their employees for the employees' protected activities are subject to 

sanctions by the NRC. These sanctions include Notices of Violation and Civil Penalties.
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In addition, under the Deliberate Misconduct Rule (see, e.g., 10 CFR 30.10 and 10 CFR 50.5), 
licensee and contractor employees, including senior managers, are subject to sanctions by the 
NRC for discrimination against other employees for these employees' protected activities. These 
sanctions include Orders barring individuals from licensed activities. Significant NRC 
enforcement actions.are published In NUREG-0940 and can be accessed through the NRC 
Office of Enforcement's Home Page at www.nrc.gov/OE.  

Descriptions of Significant 1997 Enforcement Actions and Sanctions 

(1) An Order Prohibiting Involvement in NRC-Ucensed Activities (Effective Immediately) 
(IA 96-101) (NUREG-0940, Vol, 6, No. 1, Part I @ A-79) was issued on January 13, 
1997, to an individual who, at the time of the events described in this IN, was employed 
by the Tennessee Valley Authority (TVA) as Vice-President for Nuclear Operations. This 
individual was responsible for the oversight of TVA's nuclear program at its four nuclear 
reactor sites. The former Manager, Chemistry and Environmental Protection (C&EP) in 
TVA's corporate organization alleged that he was engaged in protected activities during 
his employment at TVA, and as a result of these protected activities, he was 
discriminated against when he received an adverse employment action in the form of a 
threat of termination by TVA if he did not resign from his job. This former C&EP Manager 
filed a complaint with the U.S. Department of Labor (DOL) on June 29, 1993.  

A DOL District Director concluded that discrimination, as defined and prohibited by 
Section 211 of the ERA, was a factor in the actions that comprised the former C&EP 
Manager's complaint A DOL Administrative Law Judge (AU) issued a Recommended 
Decision and Order, finding that TVA discriminated against the former C&EP Manager in 
violation of Section 211 of the ERA (94-ERA-024).1 The NRC's Office of Investigations 
(01) also concluded that despite denials by the TVA managers involved, the methodology 
of the former C&EP Managers engagement in protected activities was the primary 
reason for the adverse action against him. Both the DOL AU and 01 concluded that the 
former Vice-President of Nuclear Operations at TVA ordered the forced resignation of the 
former C&EP Manager. The NRC staff concluded that the former Vice -President of 
Nuclear Operations at TVA was engaged in deliberate misconduct, in violation of 10 CFR 
50.5, when he caused TVA to be in violation of the employee protection regulation 
contained in 10 CFR 50.7.  

As a result of this NRC staff's conclusion, the former Vice-President was prohibited from 
engaging In, or exercising control over individuals engaged in NRC-licensed activities for 
a five year period beginning on May 1, 1993. In addition, for a five year period beginning 
May 1, 1998, this former Vice-President is required to notify the NRC at least five days 

'On November 20, 1996, the AU issued a Recommended Order of Dismissal, based on 
a conciliation agreement between the former C&EP Manager and TVA, and on November 22, 
1996, the DOL Administrative Review Board issued a Final Order Approving Settlement and 
Dismissing Complaint.
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prior to the first time he engages in, or exercises control over, NRC-licensed activities.  
The level of the sanction against the former Vice-President for Nuclear Operations at TVA 
was related, in part, to his seniority.  

(2) Related to this case, on January 13, 1997, the NRC issued a Notice of Violation (NOV) 
and Proposed Imposition of a $100,000 Civil Penalty (EA 95-199) (NUREG-0940, Vol 16., 
No. 1, Part 2 @ A-202) to TVA based on a Severity Level I violation of 10 CFR 50.7. As 
noted above, this violation was based on the licensee's discrimination against the former 
C&EP Manager by the former Vice-President of Nuclear Operations on April 5, 1993, 
when the C&EP Manager was forced to resign from TVA because he had engaged in 
protected activities. TVA paid the Civil Penalty on February 11, 1997.  

(3) On January 23, 1997, the NRC issued an NOV (EA 95-006) (NUREG-0940, Vol. 16, 
No. 1, Part 3 @ B-159) to the Honolulu Medical Group based on the licensee 
discriminating against one of its employees by discharging the employee as a result of the 
employee alleging infractions of NRC requirements in written correspondence to the 
licensee.  

(4) On March 19, 1997, the NRC issued an NOV and Proposed Imposition of an $8,000 Civil 
Penalty (EA 96-498) (NUREG-0940, Vol. 16, No. 1, Part 3 @ A-79) against Koppel Steel 
Corporation for a Severity Level II violation of 10 CFR 30.7. The enforcement action was 
based on discrimination by the licensee against its former Radiation Safety Officer (RSO) 
for the RSO providing information to an NRC inspector during an April 1996 inspection of 
the licensee's facility. The information provided during the inspection, in part, resulted in 
the NRC issuance of an NOV to the licensee on May 23, 1996, for five violations of NRC 
requirements identified during the Inspection. Koppel Steel paid the Civil Penalty on 
April 18, 1997.  

(5) On October 31, 1997, an NOV and Proposed Imposition of a $10,000 Civil Penalty 
(EA 97-180) was issued to Mattingly Testing Services, Inc. (MTSI) based on a Severity 
Level III violation of 10 CFR 30.7. This case was similar to the Koppel Steel case in that 
the enforcement action was based on discrimination by the licensee against one of its 
employees because the employee reported violations of NRC requirements to the NRC.  
The information provided to the NRC by MTSI's employee, in part, resulted in the NRC 
issuance of an NOV and assessing a $15,000 Civil Penalty on May 5, 1995, against 
MTSI, for multiple violations of radiography requirements, and NOVs to individuals who 
committed the deliberate technical violations.
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No specific action or written response is required by this information notice. If you have any 
questions about this matter, please call the contact listed below or the appropriate NRC regional 
office.

Donald A. Cool, Director 
Division of Industrial and 

Medical Nuclear Safety 
Office of Nuclear Material Safety 

and Safeguards

ok W. Roe, Ac-ting Director 

"ivision of Reator Program Management 
Office of Nuclear Reactor Regulation

Contact: Michael Stein, OE 
301-415-1688 
E-mail: mhs@nrc.gov

Attachment: Ust of recently issued information notices
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LIST OF RECENTLY ISSUED 
NRC INFORMATION NOTICES

Information Date of 
Notice No. Subject Issuance Issued to 
98-03 Inadequate Verification of 2/9/98 All holders of ooeratinn IircineAs

Overcurrent Trip Setpoints in 
Metal-Clad, Low-Voltage 
Circuit Breakers 

Nuclear Power Plant Cold 
Weather Problems and 
Protective Measures 

Thefts of Portable Gauges 

Recent Failures of Control 
Cables Used on Amersham 
Model 660 Posilock Radiography 
Systems 

Use of Nonconservative 
Acceptance Criteria in 
Safety-Related Pump 
Surveillance Tests

Distribution of Sources and 
Devices Without Authorization 

Experiences During Recent 
Steam Generator Inspections 

Second Retrofit to 
Industrial Nuclear Company 
IR 100 Radiography Camera, 
to Correct Inconsistency in 
10 CFR Part 34 Compatibility

1/21/98 

1/15/98 

12131/97 

12/30/97 

12/29/97 

12/16/97 

12/12/97

for nuclear power reactors 

All holders of operating licenses 
for nuclear power reactors 

All portable gauge licensees 

All industrial radiography 
licensees 

All holders of OLs for nuclear 
power reactors except those 
who have ceased operations 
and have certified that fuel has 
been permanently removed from 
the vessel 

All sealed source and device 
manufacturers and distributors 

All holders of OLs for pressurized
water reactors except those who 
have permanently ceased 
operations and have certified that 
fuel has been permanently 
removed from the reactor 

All industrial radiography 
licensees

OL = Operating Ucense 
CP = Construction Permit

98-02

98-01 

97-91

-'-90

97-89 

97-88

97-87
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(Federal Register: May 14, 1996 (Volume 61, Number 94)] 
(Notices] 
[Page 24336-24340] 
Prom the Federal Register Online via GPO Access [wais.access.gpo.gov] 
'DOCID: fr14my96-136J 

NUCLEAR REGULATORY COMMISSION 

Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation; 

Policy Statement 

AGENCY: Nuclear Regulatory Commission.  

ACTION: Statement of Policy.  

SUMMARY: The Nuclear Regulatory Commission (NRC) is issuing this policy statement to set forth its 
expectation that licensees and other employers subject to NRC authority will establish and maintain 
safety-conscious environments in which employees feel free to raise safety concerns, both to their 
management and to the NRC, without fear of retaliation. The responsibility for maintaining such an 
environment rests with each NRC licensee, as well as with contractors, subcontractors and employees in 
the nuclear industry. This policy statement is applicable to NRC regulated activities of all NRC licensees 
and their contractors and subcontractors.  

DATE: May 14, 1996 

FOR FURThER INFORMATION CONTACT: James Lieberman, Director, Office of Enforcement, U.S.  
Nuclear Regulatory Commission, Washington, DC 20555-0001, (301) 415-2741.  

SUPPLEMENTARY INFORMATION: 

Background 

NRC licensees have the primary responsibility to ensure the safety of nuclear operations. Identification 
and communication of potential safety concernsl and the freedom of employees to raise such concerns is 
an integral part of carrying out this responsibility.  

In the past, employees have raised important issues and as a result, the public health and safety has 
benefited. Although the Commission recognizes that not every concern raised by employees is safety 
significant or, for that matter, is valid, the Commission concludes that it is important that licensees' 
management establish an environment in which safety issues are promptly identified and effectively 
resolved and in which empi|yees feel free to raise concerns.  

Although hundreds of concerns are raised and resolved daily in the nuclear industry, the Commission, on 
occasion, receives reports of individuals being retaliated against for raising concerns. This retaliation is 
unacceptable and unlawful. In addition to the hardship caused to the individual employee, the perception 
by fellow workers that raising concerns has resulted in retaliation can generate a chilling effect that may 
discourage other workers from raising concerns. A reluctance on the part of employees to raise concerns 
is detrimental to nuclear safety.

03/06/98 16:20:39
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As a result of questions raised about NRCs efforts to address retaliation against individuals who raise 
health and safety concerns, the Commission established a review team in 1993 to reassess the NRCs 
irogram for protecting allegers against retaliation. In its report (NUREG- 1499, "Reassessment of the 
NRC's Program for Protecting Allegers Against Retaliation," January 7, 1994) the review team made 
numerous recommendations including several recommendations involving issuing a policy statement to 
address the need to encourage responsible licensee action with regard to fostering a quality-conscious 
environment in which employees are free to raise safety concerns without fear of retribution 
(recommendations ILA-1, ILA-2, and ILA-4). On February 8, 1995, the Commission after considering 
those recommendations and the bases for them published for comment a proposed policy statement, 
"Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation," 
in the Federal Register (60 FR 7592, February 8, 1995).  

The proposed policy statement generated comments from private citizens and representatives of the 
industry concerning both the policy statement and NRC and Department of Labor (DOL) performance.  
The more significant comments related to the contents of the policy statement included: 

1. The policy statement would discourage employees from bringing their concerns to the NRC because 
it provided that employees should normally provide concerns to the licensee prior to or 
contemporaneously with coming to the NRC.  

2. The use of a holding period should be at the discretion of the employer and not be considered by the 
NRC in evaluating the reasonableness of the licensee's action.  

3. The policy statement is not needed to establish an environment to raise concerns if NRC uses its 
authority to enforce existing requirements by pursuing civil and criminal sanctions against those who 
discriminate.  

4. The description of employee concerns programs and the oversight of contractors was too 
prescriptive; the expectations concerning oversight of contractors were perceived as the imposition 
of new requirements without adherence to the Administrative Procedure Act and the NRC's Backfit 
Rule, 10 CFR 50.109.  

5. The need for employee concerns programs (ECPs) was questioned, including whether the ECPs 
fostered the development of a strong safety culture.  

6. The suggestion for involvement of senior management in resolving discrimination complaints was 
too prescriptive and that decisions on senior management involvement should be decided by 
licensees.  

In addition, two public meetings were held with representatives of the Nuclear Energy Institute (NEI) to 
discuss the proposed policy statement. Summaries of these meetings along with a revised policy 
statement proposed by NEI were included with the comments to the policy statement filed in the Public 
Document Room (PDR).  

This policy statement is being issued after considering the public comments and coordination with the 
Department of Labor. The more significant changes included: 

1. The policy statement was revised to clarify that senior management is expected to take responsibility 
for assuring that cases of alleged discrimination are appropriately investigated and resolved as 
opposed to being personally involved in the resolution of these matters,

03/06/98 16:20:41
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2. References to maintenance of a "quality-conscious environment" have been changed to 
"usafety-conscious environment" to put the focus on safety.  

3. The policy statement has been revised to emphasize that while alternative programs for raising 
concerns may be helpfiul for a safety-conscious environment, the establishment of alternative 
programs is not a requirement.  

4. The policy statement continues to emphasize licensees' responsibility for their contractors. This is 
not a new requirement. However, the policy statement was revised to provide that enforcement 
decisions against licensees for discriminatory conduct of their contractors would consider such 
things as the relationship between the licensee and contractor, the reasonableness of the licensee's 
oversight of the contractor's actions and its attempts to investigate and resolve the matter.  

5. To avoid the possibility suggested by some commenters that the policy statement might discourage 
employees from raising concerns to the NRC if the employee is concerned about retaliation by the 
employer, the statement that reporting concerns to the Commission "except in limited fact-specific 
situations" would not absolve employees of the duty to inform the employer of matters that could 
bear on public, including worker, health and safety has been deleted. However, the policy statement 
expresses the Commission's expectation that employees, when coming to the NRC, should normally 
have provided the concern to the employer prior to or contemporaneously with coming to the NRC.  

Statement of Policy 

The purpose of this Statement of Policy is to set forth the Nuclear Regulatory Commission's expectation 
that licensees and other employers subject to NRC authority will establish and maintain a 
safety-conscious work environment in which employees feel free to raise concerns both to their own 
management and the NRC without fear of retaliation. A safety-conscious work environment is critical to 
a licensee's ability to safely carry out licensed activities.  

This policy statement and the principles set forth in it are intended to apply to licensed activities of all 
NRC licensees and their contractors,2 although it is recognized that some of the suggestions, programs, 
or steps that might be taken to improve the quality of the work environment (e.g., establishment of a 
method to raise concerns outside the normal management structure such as an employee concerns 
program) may not be practical for very small licensees that have only a few employees and a very simple 
management structure.  

The Commission believes that the most effective improvements to the environment for raising concerns 
will come from within a licensee's organization (or the organization of the licensee's contractor) as 
communicated and demonstrated by licensee and contractor management. Management should recognize 
the value of effective processes for problem identification and resolution, understand the negative effect 
produced by the perception that employee concerns are unwelcome, and appreciate the importance of 
ensuring that multiple channels exist for raising concerns. As the Commission noted in its 1989 Policy 
Statement on the Conduct of Nuclear Power Plant Operations (54 FR 3424, January 24, 1989), 
management must provide the leadership that nurtures and maintains the safety environment.  

In developing this policy statement, the Commission considered the need for: 

(1) licensees and their contractors to establish work environments, with effective processes for problem 
identification and resolution, where employees feel free to raise concerns, both to their management and
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to the NRC, without fear of retaliation; 

2) improving contractore awareness of their responsibilities in this area; 

(3) senior management of licensees and contractors to take the responsibility for assuring that cases of 
alleged discrimination are appropriately investigated and resolved; and 

(4) employees in the regulated industry to recognize their responsibility to raise safety concerns to 
licensees and their right to raise concerns to the NRC.  

This policy statement is directed to all employers, including licensees and their contractors, subject to 
NRC authority, and their employees. It is intended to reinforce the principle to all licensees and other 
employers subject to NRC authority that an act of retaliation or discrimination against an employee for 
raising a potential safety concern is not only unlawful but may adversely impact safety. The Commission 
emphasizes that employees who raise concerns serve an important role in addressing potential safety 
issues. Thus, the NRC cannot and will not tolerate retaliation against employees who attempt to carry out 
their responsibility to identify potential safety issues.3 

Under the Atomic Energy Act of 1954, as amended, the NRC has the authority to investigate allegations 
that employees officensees or their contractors have been discriminated against for raising concerns and 
to take enforcement action if discrimination is substantiated. The Commission has promulgated 
regulations to prohibit discrimination (see, e.g., 10 CFR 30.7 and 50.7). Under Section 211 ofthe Energy 
Reorganization Act of 1974, as amended, the Department of Labor also has the authority to investigate 
complaints of discrimination and to provide a personal remedy to the employee when discrimination is 
found to have occurred.  

The NRC may initiate an investigation even though the matter is also being pursued within the DOL 
process. However, the NRCs determination of whether to do so is a finction of the priority of the case 
which is based on its potential merits and its significance relative to other ongoing NRC investigations.4 

Effective Processes for Problem Identification and Resolution 

Licensees bear the primary responsibility for the safe use of nuclear materials in their various licensed 
activities. To carry out that responsibility, licensees need to receive prompt notification of concerns as 
effective problem identification and resolution processes are essential to ensuring safety. Thus, the 
Commission expects that each licensee will establish a safety-conscious environment where employees are 
encouraged to raise concerns and where such concerns are promptly reviewed, given the proper priority 
based on their potential safety significance, and appropriately resolved with timely feedback to 
employees.  

A safety-conscious environment is reinforced by a management attitude that promotes employee 
confidence in raising and resolving concerns. Other attributes of a work place with this type of an 
environment may include well-developed systems or approaches for prioritizing problems and directing 
resources accordingly; effective communications among various departments or elements of the licensee's 
organization for openly sharing information and analyzing the root causes of identified problems; and 
employees and managers with an open and questioning attitude, a focus on safety, and a positive 
orientation toward admitting and correcting personnel errors.  

Intial and periodic training (including contractor training) for both employees and supervisors may also 
.be an important factor in achieving a work environment in which employees feel free to raise concerns. In
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addition to comm.micating management expectations, training can clarify for both supervisors and 
employees options for problem identification. This would include use of licensee's internal processes as 
veil as providing concerns directly to the NRC.5 Training of supervisors may also minimize the potential 

perception that efforts to reduce operating and maintenance costs may cause supervisors to be less 
receptive to employee concerns if identification and resolution of concerns involve significant costs or 
schedule delays.  

Incentive programs may provide a highly visible method for demonstrating management's commitment to 
safety, by rewarding ideas not based solely on their cost savings but also on their contribution to safety.  
Credible self assessments of the environment for raising concerns can contribute to program effectiveness 
by evaluating the adequacy and timeliness of problem resolution. Self-assessments can also be used to 
determine whether employees believe their concerns have been adequately addressed and whether 
employees feel free to raise concerns. When problems are identified through self-assessment, prompt 
corrective action should be taken.  

Licensees and their contractors should clearly identify the processes that employees may use to raise 
concerns and employees should be encouraged to use them. The NRC appreciates the value of employees 
using normal processes (e.g., raising issues to the employee supervisors or managers or filing deficiency 
reports) for problem identification and resolution. However, it is important to recognize that the fact that 
some employees do not desire to use the normal line management processes does not mean that these 
employees do not have legitimate concerns that should be captured by the licensee's resolution processes.  
Nor does it mean that the normal processes are not effective. Even in a generally good environment, 
some employees may not always be comfortable in raising concerns through the normal channels. From a 
safety perspective, no method of raising potential safety concerns should be discouraged. Thus, in the 
interest of having concerns raised, the Commission encourages each licensee to have a dual focus: (1) on 
achieving and maintaining an environment where employees feel free to raise their concerns directly to 
their supervisors and to licensee management, and (2) on ensuring that alternate means of raising and 
addressing concerns are accessible, credible, and effective.  

NUREG- 1499 may provide some helpful insights on various alternative approaches. The Commission 
recognizes that what works for one licensee may not be appropriate for another. Licensees have in the 
past used a variety of different approaches, such as: 

(1) an "open-door" policy that allows the employee to bring the concern to a higher-level manager; 

(2) a policy that permits employees to raise concerns to the licensee's quality assurance group; 

(3) an ombudsman program; or 

(4) some form of an employee concerns program.  

The success of a licensee alternative program for concerns may be influenced by how accessible the 
program is to employees, prioritization processes, independence, provisions to protect the identity of 
employees including the ability to allow for reporting issues with anonymity, and resources. However, the 
prime factors in the success of a given program appear to be demonstrated management support and how 
employees perceive the program. Therefore, timely feedback on the follow-up and resolution of concerns 
raised by employees may be a necessary element of these programs.  

This Policy Statement should not be interpreted as a requirement that every licensee establish alternative 
programs for raising and addressing concerns. Licensees should determine the need for providing
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alternative methods for raising concerns that can serve as internal "escape valves" or "safety nets." 6 
Considerations might include the number of employees, the complexity of operations, potential hazards, 
ad the history of allegations made to the NRC or licensee. While effective alternative programs for 

identifying and resolving concerns may assist licensees in maintaining a safety-conscious environment, the 
Commission, by making the suggestion for establishing alternative programs, is not requiring licensees to 
have such programs. In the absence of a requirement imposed by the Commission, the establishment and 
framework of alternative programs are discretionary.  

Improving Contractors' Awareness of Their Responsibilities 

The Commission's long-standing policy has been and continues to be to hold its licensees responsible for 
compliance with NRC requirements, even if licensees use contractors for products or services related to 
licensed activities. Thus, licensees are responsible for having their contractors maintain an environment in 
which contractor employees are free to raise concerns without fear of retaliation.  

Nevertheless, certain NRC requirements apply directly to contractors of licensees (see, for example, the 
rules on deliberate misconduct, such as 10 CFR 30.10 and 50.5 and the rules on reporting of defects and 
noncompliances in 10 CFR Part 21). In particular, the Commission's prohibition on discriminating against 
employees for raising safety concerns applies to the contractors of its licensees, as well as to licensees 
(see, for example, 10 CFR 30.7 and 50.7).  

Accordingly, if a licensee contractor discriminates against one of its employees in violation of applicable 
Commission rules, the Commission intends to consider enforcement action against both the licensee, who 
remains responsible for the environment maintained by its contractors, and the employer who actually 
discriminated against the employee. In considering whether enforcement actions should be taken against 

- licensees for contractor actions, and the nature of such actions, the NRC intends to consider, among 
other things, the relationship of the contractor to the particular licensee and its licensed activities; the 
reasonableness of the licensee's oversight of the contractor environment for raising concerns by methods 
such as licensee's reviews of contractor policies for raising and resolving concerns and audits of the 
effectiveness of contractor efforts in carrying out these policies, including procedures and training of 
employees and supervisors; the licensee's involvement in or opportunity to prevent the discrimination; and 
the licensee's efforts in responding to the particular allegation of discrimination, including whether the 
licensee reviewed the contractor's investigation, conducted its own investigation, or took reasonable 
action to achieve a remedy for any discriminatory action and to reduce potential chilling effects.  

Contractors of licensees have been involved in a number of discrimination complaints that are made by 
employees. In the interest of ensuring that their contractors establish safety-conscious environments, 
licensees should consider taking action so that: 

(1) each contractor involved hi licensed activities is aware of the applicable regulations that prohibit 
discrimination; 

(2) each contractor is aware of its responsibilities in fostering an environment in which employees feel 
free to raise concerns related to licensed activities; 

(3) the licensee has the ability to oversee the contractor's efforts to encourage employees to raise 
concerns, prevent discrimination, and resolve allegations of discrimination by obtaining reports of alleged 
contractor discrimination and associated investigations conducted by or on behalf of its contractors; 
conducting its own investigations of such discrimination; and, if warranted, by directing that remedial 
action be undertaken; and
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(4) contractor employees and management are informed of(a) the importance of raising safety concerns 
md (b) how to raise concerns through normal processes, alternative internal processes, and directly to the 

NRC.  

Adoption of contract provisions covering the matters discussed above may provide additional assurance 
that contractor employees will be able to raise concerns without fear of retaliation.  

Involvement of Senior Management in Cases of Alleged Discrimination 

The Commission reminds licensees of their obligation both to ensure that personnel actions against 
employees, including personnel actions by contractors, who have raised concerns have a well-founded, 
non-diseriminatory basis and to make clear to all employees that any adverse action taken against an 
employee was for legitimate, non-discriminatory reasons. If employees allege retaliation for engaging in 
protected activities, senior licensee management should be advised of the matter and assure that the 
appropriate level of management is involved, reviewing the particular facts and evaluating or 
reconsidering the action.  

The intent of this policy statement is to emphasize the importance of licensee management taking an 
active role to promptly resolve situations involving alleged discrimination. Because of the complex nature 
of labor-management relations, any externally-imposed resolution is not as desirable as one achieved 
internally. The Commission emphasizes that internal resolution is the licensee's responsibility, and that 
early resolution without government involvement is less likely to disrupt the work place and is in the best 
interests of both the licensee and the employee. For these reasons, the Commission's enforcement policy 
provides for consideration of the actions taken by licensees in addressing and resolving issues of 
disrimiation when the Commission develops enforcement sanctions for violations involving 
discrimination. (59 FR 60697; November 28, 1994).  

In some cases, management may find it desirable to use a holding period, that is, to maintain or restore 
the pay and benefits of the employee alleging retaliation, pending reconsideration or resolution of the 
matter or pending the outcome of an investigation by the Department of Labor (DOL). This holding 
period may calm feelings on-site and could be used to demonstrate management encouragement of an 
environment conducive to raising concerns. By this approach, management would be acknowledging that 
although a dispute exists as to whether discrimination occurred, in the interest of not discouraging other 
employees from raising concerns, the employee involved in the dispute will not lose pay and benefits 
while the action is being reconsidered or the dispute is being resolved. However, inclusion of the holding 
period approach in this policy statement is not intended to alter the existing rights of either the licensee or 
the employee, or be taken as a direction by, or an expectation of; the Commission, for licensees to adopt 
the holding period concept. For both the employee and the employer, participation in a holding period 
under the conditions of a specific case is entirely voluntary.  

A licensee may conclude, after a full review, that an adverse action against an employee is warranted.7 
The Commission recognizes the need for licensees to take action when justified. Commission regulations 
do not render a person who engages in protected activity immune from discharge or discipline stemming 
from non-prohibited considerations (see, for example, 10 CFR 50.7(d)). The Commission expects 
licensees to make personnel decisions that are consistent with regulatory requirements and that will 
enhance the effectiveness and safety of the licensee's operations.  

Responsibilities of Employers and Employees
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As emphasized above, the responsibility for maintaining a safety-conscious environment rests with 
licensee management. However, employees in the nuclear industry also have responsibilities in this area.  

ks a general principle, the Commission normally expects employees in the nuclear industry to raise safety 
and compliance concerns directly to licensees, or indirectly to licensees through contractors, because 
licensees, and not the Commission, bear the primary responsibility for safe operation of nuclear facilities 

and safe use of nuclear materials.8 The licensee, and not the NRC, is usually in the best position and has 

the detailed knowledge of the specific operations and the resources to deal promptly and effectively with 

concerns raised by employees. This is another reason why the Commission expects licensees to establish 
an environment in which employees feel free to raise concerns to the licensees themselves.  

Employers have a variety of means to express their expectations that employees raise concerns to them, 
such as employment contracts, employers' policies and procedures, and certain NRC requirements. In 

fact, many employees in the nuclear industry have been specifically hired to fulfill NRC requirements that 

licensees identify deficiencies, violations and safety issues. Examples of these include many employees 

who conduct surveillance, quality assurance, radiation protection, and security activities. In addition to 

individuals who specifically perform functions to meet monitoring requirements, the Commission 
encourages all employees to raise concerns to licensees if they identify safety issues 9 so that licensees 
can address them before an event with safety consequences occurs.  

The Commission's expectation that employees will normally raise safety concerns to their employers does 
not mean that employees may not come directly to the NRC. The Commission encourages employees to 
come to the NRC at any time they believe that the Commission should be aware of their concerns. 10 But, 
while not required, the Commission does expect that employees normally will have raised the issue with 
the licensee either prior to or contemporaneously with coming to the NRC. The Commission cautions 
licensees that complaints that adverse action was taken against an employee for not bringing a concern to 
his or her employer, when the employee brought the concern to the NRC, will be closely scrutinized by 
the NRC to determine if enforcement action is warranted for discrimination.  

Retaliation against employees engaged in protected activities, whether they have raised concerns to their 
employers or to the NRC, will not be tolerated. If adverse action is found to have occurred because the 
employee raised a concern to either the NRC or the licensee, civil and criminal enforcement action may be 
taken against the licensee and the person responsible for the discrimination.  

Summary 

The Commission expects that NRC licensees will establish safety-conscious environments in which 
employees of licensees and licensee contractors are free, and feel free, to raise concerns to their 
management and to the NRC without fear of retaliation.  

Licensees must ensure that employment actions against employees who have raised concerns have a 
well-founded, non-discriminatory basis. When allegations of discrimination arise in licensee, contractor, 
or subcontractor organizations, the Commission expects that senior licensee management will assure that 
the appropriate level of management is involved to review the particular facts, evaluate or reconsider the 
action, and, where warranted, remedy the matter.  

Employees also have a role in contributing to a safety-conscious environment. Although employees are 
free to come to the NRC at any time, the Commission expects that employees will normally raise 
concerns with the involved licensee because the licensee has the primary responsibility for safety and is 
normally in the best position to promptly and effectively address the matter. The NRC should normally be 
viewed as a safety valve and not as a substitute forum for raising safety concerns.  
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This policy statement has been issued to highlight licensees' existing obligation to maintain an 
environment in which employees are free to raise concerns without retaliation. The expectations and 
suggestions contained in this policy statement do not establish new requirements. However, if a licensee 
has not established a safety-eonscious environment, as evidenced by retaliation against an individual for 
engaging in a protected activity, whether the activity involves providing information to the licensee or the 
NRC, appropriate enforcement action may be taken against the licensee, its contractors, and the involved 
individual supervisors, for violations of NRC requirements.  

The Commission recognizes that the actions discussed in this policy statement will not necessarily insulate 
an employee from retaliation, nor will they remove all personal cost should the employee seek a personal 
remedy. However, these measures, if adopted by licensees, should improve the environment for raising 
concerns.  

Dated at Rockville, Maryland, this 8th day of May, 1996.  

For the Nuclear Regulatory Commission.  

John C. Hoyle, 
Secretary of the Commission.
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•" "UNITED STATES 
A NUCLEAR REGULATORY COMMISSION 

SREGION III 

801 WARRENVILLE ROAD 
USLE, ILLINOIS 60532-4351 

March 31, 1998
NOTICE OF SIGNIFICANT MEETING 

THIS MEETING IS NOT OPEN TO PUBLIC ATTENDANCE 

Name of Contractor: Morrison Knudsen Corporation 

Name of Licensee: Wisconsin Electric Power Company 

Name of Facility: Point Beach Nuclear Plant 

Docket Nos.: 50-266; 50-301 

Date and Time of Meeting: Thursday April 16, 1998 at 9 a.m. (CDT) 

Location of Meeting: U.S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, Illinois, 60532-4351 

Purpose of Meeting: Transcribed Predecisional Enforcement Conference to discuss an 
apparent violation of 10 CFR 50.7, "Employee Protection." 

NRC Attendees: 
A. B. Beach, Regional Administrator, Rill 
J. L. Caldwell, Deputy Regional Administrator, Rill 
J. Lieberman, Director, Office of Enforcement 
J. A. Grobe, Director, Division of Reactor Safety, Rill 
Others as designated 

Contractor Attendees: 
T. Zarges, CEO/President 
R. Edmister, Associate General Counsel 
E. Stier, Stier, Anderson & Malone Law Offices 
G. Hlifta, Group Welding Engineer 
Others as designated 

Licensee Attendees: 
S. Patulski, Site Vice President 
Others as designated 

NOTE: Attendance at this meeting by NRC personnel, other than those listed 
above, should be made known to K. S. GreenBates at (630) 829-9738 by 
COB April 10, 1998.  

Approved by: V l 
Ve: ." a/vula, Chief El/ 
Egineering Specialist Branch 1

See Attached Distribution
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Licensee Meeting 

SIGNIFICANT MEETING DISTRIBUTION FOR ENFORCEMENT CONFERENCES 

H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs 

A. C. Throance, Acting Deputy Executive Director for Regulatory Effectiveness 

B. W. Sheron, Acting Associate Director for Technical Review, NRR 

B. A. Boger, Acting Associate Director for Projects, NRR 

J. Lieberman, Director, Office of Enforcement 
J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, OGC 

E. G. Adensam, Acting Director, Division of Reactor Projects Ill/IV NRR 

Chief, PIPB, NRR 
Region III Coordinator, OEDO 
Project Directorate, NRR 
Project Manager, Project Directorate, NRR 
M. H. Stein, Enforcement Specialist, Office of Enforcement 
B. A. Berson, Regional Counsel, Office of Regional Administrator, Rill 

G. E. Grant, Director, Division of Reactor Projects, Rill 
M. L. Dapas, Acting Deputy Director, Division of Reactor Projects, Rill 

C. D. Pederson, Director, Division of Nuclear Materials Safety, Rill 

R. J. Caniano, Deputy Director, Division of Nuclear Materials Safety, RIII 

J. A. Grobe, Director, Division of Reactor Safety, Rill 
DRP Branch Chief 
DRS Branch Chiefs 
H. B. Clayton, Enforcement/Investigations Officer, Rill 

C. H. Weil, Enforcement Specialist, Enforcement/Investigation Staff, Rill 

R. M. Lickus, Regional State Liaison Officer, Rill 
M. A. Kunowski, Project Engineer, Division of Reactor Projects, Rill 

K. S. GreenBates, Reactor Engineer, Engineering Specialist Branch 1, Rill 

PMNS (E-Mail) 
Rill Public Affairs (E-Mail)



UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION III 
801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

April 6, 1998

NOTE TO: 

FROM: 

SUBJECT:

Chuck Weil, EICS 

Rowlene Wendoll, Procurement Agent, DRM 

COURT REPORTER

Please review the attached purchase order (PO) regarding your request for a court reporter 

on.April 9, 1998.  

You will need to inform the Switchboard of the contact person.  

Since we have had payment problems in the past, County Court Reporters has been 

instructed to send all transcripts to my attention. Upon receipt, the transcript will be 

forwarded to the "requester" on the Form 30.  

If you need to make any changes, please contact me on extension 9558.  

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED 

ON THE PURCHASE ORDER.  

Eli) 
ýS~ 

/01

14" 

I.



IRC FORM 103C 'NUMBER MUST APPEAR ON ALL DATE 
10-91) ICES AND/OR PACKAGES AND 
RCM 5101 41 RS RELATING TO THIS ORDER.  

PURCHASE/DELIVERY ORDER ORDER NUMBER 
POINT OF ISSUE: U.S. NUCLEAR REGULATORY COMMISSION CHjj00G3 

REQUISITION NUMBER 

JS" IONS. See billing address, lower I u- lf Jt 4flrm. RAf QA.-11 

HASE ORDER PER YOUR APPROPRIATION/ALLOTMENT FIN B & R NUMBER 

OF 04/31/99 (Sinceffl .. 31X0200 BOC:252L J9309 893-15-14-10-10 
n"CONSIGNEE AND DESTINATION (Ship to) RE: P.O. NUMBER 

NEGOTIATED PURSUANT TO THE AUTHORITY OF 41 USC 252(C)(3). UOSI N D D E gulhto) RE: PH9 .-0MB3 

_________________________________ U.S. Nuclear Regulatory Comm~ission CH98-0093 
DELIVERY ORDER UNDER CONTRACT NUMBER: ATTN: Rowlene Wendol l 

_Sll 01 Warrenville Road 
o (Seller) Lisle IL 60532-4351 

County Court Reporters, Inc. DELIVERY F.OB IPLACE OF INSPECTION AND ACCEPTANCE j DATE 

ATTI,: Cindy 0rigin Lisle. Illinois 04019/93 
600 S. County CatntRoad DELIVERY DATE IDISCOUNT PAYMENT TERMS 

W•heaton, IL 601b7 3 days ARO (transcript) Net/30 

'LEASE FURNISH THE FOLLOWING ON THE TERMS SPECIFIED ON BOTH SIDES OF THIS SHEET AND ON THE ATTACHED, IF ANY, EXCEPT THAT ANY SUCH TERMS WHICH 
AIGHT BE INCONSISTENT WITH THE TERMS OF ANY EXISTING FEDERAL CONTRACT OR AGREEMENT UNDER WHICH THIS ORDER IS PLACED WILL NOT APPLY.

ITEM NO. ARTICLES OR SERVICES QUANTITY UNIT UNIT PRICE AMOUNT 

Court reporting services for a Pre-Enforcement Meetin( 
scheduled for April 9, 1998, from 9:00 a.in. until 
approximately 2:00 p.m. The meeting will be cornductec 
at the U.S. Nuclear Regulatory Comission (NRC) location, 
address as listed above. The transcriber should report 
to the reception area (second floor) to sign in and then 
be ezoorted to the meeting room location.  

NRC contact person: Chuck Well 

Requested turnaround time for transcript: 3 days 

There should not be any technical terminology Involve( 
In the meeting.  

Estimated costs; 
Appearance fee 0 $90.00/first two hours; $20.30 

every J hour after initial two hours 5 HR $ 210.00 
Trnascrlpt fee @ $4.75/page; estimated @ 40-50 

pages/hour 5 HR $237.50 $,1,187.50 

PLEASE INCLUDE OUR PJRCKASE ORDER NUMBER (CH98-0093) ON ALL CORRESPONDENCE.  

Transcript should be directed to: U.S. Nuclear Regul tory Cq.unission 
ATTN: Rowlene Wen(oll 
801 Warrenville Roid 
Lisle IL 60532-43 1 

(Continued on Page 2)

-RSON TO CONTACT REGARDING THIS ORDER 

"fl-wlene Wendoll, Procurement Agent
-- I TELEPHONE

.ARE.a•)DE INUMBER 829-9558 TOTALEST. $1,425.00

1

REQUESTER COPY (BLOCK I OF NRC FORM 34)



NRC FORM 103A 
(11-87' , 
NRCM 5101 PURCh E 

CONTINU
INSTRUCTIONS. Purchase orders describing services may prov 
columns

U.S. NUCLEAR REGULATORY COMMISSION ORDER NUMBER 

ORDER 
IATION 
ide data crossing the "Quantity. Unit. Unit Price. and Amount

NAME - CONSIGNER Comty Court Repoeters, Inc.
ARTICLES OR SERVICES

Invoice(s) should be subitted to: U.S. ucler Reg 
Finawifal Operatl 
Mtil Stop: T9W4 
vaskington Oc 2

Payments wil be sad* using electronic funds transfai 
Iwouse)IACH) netusk in acco tance with the Federal A4 
entitled Electrntc Fedis T sfgr ftuet jetho.

I I
QUANTITY UNIT UNIT PRICE

4 +-4 4

1l4tary 
8"S

655~-mOO

tbrot� 
qutitli

:Omission

ýAwtwAted ( 
ulation (FAIm•g

AMOUNT

learing 
) S2 .232-33,



3.O IMiAR 2 7 M89$ BANK|
FORM 30 U.S. NUCLEI iGULATORY COMMISSION 

REQUEST FOR ADMINISTRATIVE SERVICES 

FOR HEADQUARTERS: 
MAIL TO THE APPROPRIATE MAIL STOP ON BACK

_____________________________________________________________________________ &
4. TYPE OF SERVICE 

BUILDING ALTERATIONS " •PUBLISHING NUREGs 
AND SERVICES SMALL PURCHASES, 

! F--- PROPERTY AND LABOR 
COMPOSITION SERVICES 
COPYING I SUPPLIES 

EDITING L WORD PROCESSING 

PHOTOGRAPHY/ • OTHER (Spdciy)4 
AUDIOVISUAL fi 

PRINTING AND DISTRIBUTIONI
7. 1EQUESTER 

C. Well 
9. TELEPNE NUMBER :10. -FAX NgbiJ 37 

630-810-4372 6304810-4377

U. OFfICE

1 - EICS/RIII 
!;11. M STOP '.iL E-MAit.LI.  

Rill BAH3
I

1. DAlE LW NEUU�I

Ze-/:5-

1 2 . D A EO R (If am v b t ) ý

3. REQUEST NUMBER (LEAVE BLANK)

5. PERSONAL PROPERTY APPROVAL 
I caWIy that persoral property assets within the OfficelDivision have been 
carefully screened for excess. are currently fully utilized. and the 
additional requested Items amr absolutely essential to work pertormance 
and wl be used only lor ofia urposes 

Sm. PROPERTY CUSTOOIAN -SIGNATURE

- For copyrighted mnatenal. sg below to indicate 
that you have received permission from the 

. o copyIt owner to use the material.  

[I co I~T MAIEAL ISIGNETIURI - ADflUSTRATIV OFFICER

13. SPECIAL INSTRIICTIOI4S (IECLUVE TiTlE, IJJSTHwIJraUIY. rNfivflmi or. ii..��iwo� .. ,.'v......� � .- *-. -... .-..-. , -... -- .-..- -- - � . � .w.P...m*EOt Ut1'�PE'�AIflU flSIAMITWC AUBUIMITt MAE�M

REQUEST COURT REPORTER SERVICES FOR A PRE-ENFORCEMENT MEETING, SCHEDULED FOR THURSDAY, 
APRIL 9, 1998, AT 9:00 A.M., IN THE EXECUTIVE CONFERENCE ROOM. THE MEETING IS EXPECTED TO LAST 
APPROXIMATELY 4 - 5 HOURS. THE CONTACT IS CHUCK WElL.  

JUSTIFICATION: FOR TRANSCRIBING A PRE-ENFORCEMENT MEETING.

14. FUNDING INFORMATION 

JOB CODE B -'-ERii-R -1 Hoc iOC F IND SOURCE AMOUNT 

J9309 8-i_200 $1,425.00 

14,.,N, S CECJFIPIEDAVAILABLE -,, NAU - eF"i: -OFFICIAL -

-_r-7- Z., Z/
l/e.

/IK '/ //// , .  / / 7 OR PROESSING USE ONLY -(LEAVE THIS SECTION B1LANK / /~/ 

REQUIRIENNT APPROVED - SKINATuRE 115b. DATE j le. RFEQUiSTNG OFFICER - SIGNATURE 114ab. DATE

17. OFFICE OF ADMINISTRATION PROCESSING 

ACTION SIGNATURE DATE ACTION SIGNATURE DATE 

1k. POSTED C. DELIVERED 

. D. COMPLETED 
B. ILED l. SIUNATUII - RCIP.T ,b. DATE 

The material an"or services itemized above have been received in the quenatly " 

Tb. in?, to-o elegdtabaly Droau by Oft IF-"" F0ims Im.
NGFORM 30 (6-94)

'1

'L DATE• W3• I•EQUES1
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Tc: Michael . Hendrick.CCOnstrUet@MXF Cleveland 
CC: Lou PardieAdatn*•P Cleveland 

Tom H.. zarges@AdminsMF Cleveland 
George G. Hl-tkaoSupport8MF Conutruct 

ICC: : 

Fror: Alain ArtayettSupportbMKP Canetruct 
Subject: Point Beach SGRP Girth Weld 
Dato Monday, April 13, 1998 1t:01:51 £DT 
Attach: 
Certifyi Y 
Priority: Normal 
Defer until: 
Expiresý 
Forwarded by" 

During last week I became aware of a letter that was sent to you by Mr. Todd 
Kialke of Wisconsin Electric Power Company (WEPCC) about NRC correspondence 
regarding PUNP U2 SGDP dated April 2, 1998 ard received by MK's OMD on April 
3, 1998.  

Attached with this letter was NRC N6tica of Violation KA 97-347 indicating 
that "The second violation was for the failure :o perform thba steam generator 
girth weld with a qualified procedure. Although the weld procedure was 
subsequently qualified, this is of concern because unqualified welds could 
result in the subsequent degradation of related pressure boundaries." 

Att&ched with the above XRC noticQe of violation was a NTRC Inspection Report 
50-266/97DLC(DRS); 50-301/97010(DRS).. Paragraph £3.1(b) title "Observations 
and Findings"' indicates "Subsequently, the SGT contractor performed another 
-. alification weld and additional Charpy impact testing. The test results 
ere satisfactorily completed for Code qualification of weld procedure WPS 

JT-BM/3.3-2PB.' 

nCo'e l:.ter NPL 97-0645 with Attachment A for WEPCO's first response for 
violazion 2 indicates, at WEPCO's request, "SCT Ltd. undertook to repeat the 
PQK, asw-uring that the heat input noted in the original PQR was bounded 
wlthin the impact test coupon of the second PQR. The repeat of Ehis PQR and 
the associated testing verified that WPS GT-SM/3.3/3-2 PB is qualified.  
Therefore, there io no question regarding the Code compliance of the 
replacement steam generators as installed." 

WreC's letter NPL 98-0098 with attachment for WEPCO's second response for 
violation 2 indicates that the corrective actions was to have "At the request 
of Wisconsin Electric, our Steam Generator Replacemen=t Project construction 
contractor performed another qualification weld and additional associated 
Charpy impact testing. This additional qualific&tion weld was performed to 
requalify the gam tungsten arc weld (GTAW) portion of ;he qualification 
record. The additional qualification weld is documented as PQK JT/3.3-Q2 
dated May 20, 199t. The reqzulification weld coupon used, a heat input range 
that included the maximum listed on WPS GT-SM/3.3-2PB." 

I am writing this e-mail to inform'you that I am not aware of a PQR-No.  
GT/3.3-Q2 dated May 20, 1997 in the QA vault files. The qorporate QA files, 
under WPS GT-SI/3.3-3 supported by PQR GT-SM/3-3-Q2, indicate the linking of 
Procedure Qualification Data Sheets for GT/3.3-Q2 using both QTAW and SHAW 
process onr one test coupon. I am not aware if these data sheets were 
actually used for PQR GT/3.3-Q2 dated May 20, 1997. However, beinformed
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that Bodycote Taussig Inc. rest report no. 13578E is datea May 27, 1997.  

Pl-asc, be advised that ASME Section IX does not permit just testing a 
tortion of a groove weld teat coupon for the purpose of procedure 
ilaclei~ l. ASME Section IX QW-202.1 indicates that "If any toot specimen 
squired by QW-451 fails to meet the applicable acceptance criteria, the test 

coupon shall be considered as failed, and a new test c-upon shall be welded." 

The e.t4re test coupon iL to be tested (INCLUDING BOTH WELDING PROCESSES IN 
A DUAL SMAW AND GTAWPROCESS TEST COUPON)), and if any portion of a test 
coupon fails, the entire test coupon is considered a failure. in other 

words, the acceptible GTAM portion of a double-V groove butt joint test 

coupon cannot be considered acceptable, unless the SMAW process on the second 

side i4 also fully tested with tensile and qaided-bend testing for acceptance.  

Tf the above test data sheets were used for procedure Tualification using 

GTo/3.3-Q2 dated May 20, 1997, then the above testing must be considered 
incomplete.  

end



(• MORRISON KNUDSEN CORPORATION 

ENGINEERING & CONSTRUCTION GROUP 

MK FERGUSON PLAZA 
1500 WEST 3RD STREET 
CLEVELAND. OHIO U.S.A. 44113-1406 
PHONE: (216) 523-3777 
FAX: (216) 523-8149 

THOMAS H. ZARGES 
PRESIDENT & CEO 

April 21, 1998 

Mr. John A. Grobe 
Director, Division of Reactor Safety 
U.S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, IL 60532-4351 

Dear Mr. Grobe: 

The attached letter responds to your request concerning our mitigation of any chilling effect 
among MK employees as a result of MK's alleged retaliation against our Group Welding 
Engineer. This letter has been prepared at my request by Lou Pardi, who manages all of MK's 
work at NRC-licensed facilities. Since MK's Notice of Violation at Fort St. Vrain, Lou has 
been extremely attentive to the requirements of 10CFR50.7. I trust you will agree he and his 

staff have been pro-active to assure all MK's nuclear projects are free from harassment and 
intimidation and any resulting chilling effects.  

The documentation behind the tabs affixed to Lou's letter shows how active MK has been 
relative to 10CFR50.7. At both Pt. Beach and St. Lucie, MX had specific policies forbidding 
harassment and intimidation. Both also had procedures for indoctrination and training on 
1OCFR50 and the reporting of potential violations. Each project also had a procedure 
encouraging open communication. These procedures provided a means for employees to report 
any concerns through a "Condition Evaluation Report" form. Each of the 1537 MK employees 
on these projects was interviewed at termination and specifically asked if the employee had any 
unresolved safety concerns. No significant concerns were reported.  

These aggressive actions, combined with others mentioned in the letter, make me confident MK 
had all the proper policies, procedures, attitudes, and support in place to mitigate any chilling 
effect.



MORRISON KNUDSEN CORPORATION

Mr. John A. Grobe 
April 21, 1998 
Page 2 

Additionally, the independent and objective investigation performed at my request by Stier, et 
al, concludes MK did not retaliate against the group welding engineer, and that people at our 
projects do not perceive we did so. I am awaiting a final report from Stier to determine if any 
additional actions are advisable or necessary.  

Please let me know if I can provide any further information.  

Thomas H.  

THZ:plo

Attachments



Frosse James C aM ykgl< I H 
To: CHW1 C 
Date:. 4/23/98 1240pm 
Subjech MK Enforcement Conference Notification 

Chuck, 

As discussed this morning with you and Brent; I contacted PointBeach (Doug Johnson 920-755-6653) regarding rescheduling the MK 
enforcement conference until after we receive the Stier, Anderson & Malone report I told him that our information indicated that the 

report would be completed sometime in July and that we would reschedule the enforcement conference sometime after that 

Doug said it was a good decision in order to allow everybody a chance to review the Ster Report, and also that their 30-day response 

to our March 25 letter was in process. He also stated that he knew MK was working on their 30-day response letter.  

I also called MK. Dick Edmister (216-523-5606) was on travel so I left a message with his secretary and related the same information 
to her.  

Thanks, 
Jim G.
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REQUEST TO "RSE -THE I CK fa ' 

From: C. H. Weil 
To: Michael Stein, Richard Borchardt, Virgil Beaston 

") Date: Mon, Nov 2, 1998 7:57 PM 

Subject: REQUEST TO "RESET THE CLOCK" 

Place: OEMAIL 

Region III is asking OE to consider "resetting the clock" for the following cases and reasons: 

EA 98-081 Morrson-Knudsen Reset the clock to at least 10/30/98 Reason: information about 

company's investigation was received on 10/22 and 10/30/98. Consideration might also be given to a 

restart date during 12/98 when the analysis of the company's investigation is finished. The evaluation 

could be considered as "ongoing inspection." 

IA 98-045 Perry, FFD/Site Access Reset the clock to 10/22/98. Reason: individual had not responded 

to DFI in allotted time. 10/22/98, the decision was made to proceed with Order.  

EA 98-465; EA 98-466 Zion, EP coordinator FFD. Reset the clock until the 01 disagreement memo is 

signed. Reason: letters to ComEd and individual cannot be sent until O disagreement memo is settled.  

Please let us know of your decision. Chuck 

CC: H. Brent Clayton, OEMAIL

I



From: C H Weil 
To: James Gavula 
. ate;: Thu, Dec 3, 1998 2:36 PM 
Subject: Morrison Knudsen Predecisional Enforcement Conference 

Jim 

Re: Morrison Knudsen Predecisional Enforcement Conference 

I've coordinated possible conference dates with our attorneys and developed the following schedule: 

Primary schedule: 

Wednesday, 1/20/99, afternoon, both individual conferences 
Thursday, 1/21/99, start open conference with MK in morning and continue until finished.  

Back-up schedule 

Wednesday, 1/27/98, as above 
Thursday, 1/28/98, as above 

Please schedule with MK and the individuals.  

/. alc? S g OrZ

Page 1 -
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C. H. Weil - Fwd MK Enforcement Conf. -'(EAý,981)

From: 
To: 
Date: 
Subject: 
Place:

C. H. Wel 
Bruce Berson, H. Brent Clayton, Michael Stein, 
Tue, Dec 8, 1998 4:44 PM 
Fwd: MK Enforcement Conf. (EA 98-081) 
OEMAIL

Attached is FYI. Chuck 

CC: OEMAIL

EI

P'age 1J



C. H. Weil - MK Enforcement Conf. ... Pae 

From: James Gavula 
To: C. H. Weil 
Date: Tue; Dec 8, 1 98 3:58 PM 
Subject: MK Enforcement Conf.  

Chuck, 

I talked with the MK attorney regarding setting up the enforcement conferences. He said he needed to 

check schedules and would get back to me with an answer. I gave him your name as an alternate 
contact if I wasn't available and he needed to contact someone about the schedule.  

Jim G.



C H. Weil - MORRISON KNUDSEN.LEA•98-081

From: 
To: 
Date: 
Subject:

C. H. Weil 
Bruce Berson, James Gavula, John Grobe, Michael I 
Thu, Dec 17, 1998 11:44 AM 7 
MORRISON KNUDSEN, EA 98-081

FYI On December 17, 1998, I spoke to the complainant in this employment discrimination case and 
invited him to attend the enforcement conference. He stated that he, and possibly his attorney will come 
to the conference.  

I am currently drafting the letter inviting him to the conference.  

Chuck

P~ace• 1l

Eli

...... ...... .... ......................



C. H. Well - MORRISON KNUDSEN ENFORCEMENT CONFERENCE 

From: C. H. Well 
To: Joseph Petrosino 
Date: Fri, Dec 18, 1998 6:51 AM 
Subject: MORRISON KNUDSEN ENFORCEMENT CONFERENCE 

Joe, I understand that you wanted to know when the predecisional enforcement conference will be held 

with Morrison Knudsen about the apparent violation of 10 CFR 50.7, "Employee Protection." The 

following schedule has been established: 

EA 98-541 Tuesday 1/26/99 1:00 p.m. (CST) Individual 
EA 98-540 Tuesday 1/26/99 3:00 p.m. (CST) Individual 
EA 98-081 Wednesday 1/27/99 9:00 a.m. (CST) Morrison Knudsen 

A separate conference with Wisconsin Electric Power Company (WEPCo), Point Beach, is not being 
held, but WEPCo has been invited to participate in the 1/27/99 conference with Morrison Knudsen. The 

alleger has also been invited to participate in the conference with Morrison Knudsen.  

Please call me at (630) 810-4372 with questions.  

Chuck 

CC: James Gavula
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UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

REGION III 

801 WARRENVILLE ROAD 

LISLE. ILLINOIS 60532-4351 

January 5, 1999 

NOTICE OF SIGNIFICANT MEETING

THIS MEETING IS CLOSED TO PUBLIC ATTENDANCE

Name of Contractor: Morrison Knudsen Corporation

Name of Licensee: Wisconsin Electric Power Company 
Point Beach Nuclear Plant 

Docket Nos.: 50-266; 50-301 

Date and Time of Meeting: Wednesday, January 27, 1999 at 9:00 a.m. (CST) 

Location of Meeting: U. S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Purpose of Meeting: To discuss the apparent violation of employee discrimination 
requirements with Morrison Knudsen Corporation representatives, 
EA 98-081.  

NRC Attendees: 
V. Beaston, Enforcement Specialist, OE 
J. Caldwell, Acting Regional Administrator 
H. Clayton, Chief, EICS 
C. Well, EICS 
J. Grobe, Director, DRS 
M. Dapas, Deputy Director, DRP 
J. Gavula, Chief, Engineering Specialists Branch 1 
B. Burgess, Chief, Reactor Projects Branch 7 
Others as designated 

Contractor Attendees: 
T. Zarges, CEO/President 
Others as designated 

NOTE: Attendance at this meeting by NRC personnel, other than those listed above, 

should be made known to K. S. GreenBates at 630/829-9738 by COB 
January 22, 1999.  

Approved by: 
fa es A. Gavula, Chief 
"n ineering Specialists Branch 1

E/;0)See Attached Distribution



Notice of Significant 2 
Licensee Meeting 

Significant Meeting Distribution For Enforcement Conference 

H. L. Thompson, Jr., Deputy Executive Director for Regulatory Programs 
A. C. Throance, Acting Deputy Executive Director for Regulatory Effectiveness 
B. W. Sheron, Acting Associate Director for Technical Review, NRR 
B. A. Boger, Acting Associate Director for Projects, NRR 
J. Lieberman, Director, Office of Enforcement 
J. R. Goldberg, Deputy Assistant, General Counsel for Enforcement, OGC 
E. G. Adensam, Acting Director, Division of Reactor Projects IllI/IV NRR 
Chief, PIPB, NRR 
Region III Coordinator, OEDO 
Project Directorate, NRR 
Project Manager, Project Directorate, NRR 
M. H. Stein, Enforcement Specialist, Office of Enforcement 
B. A. Berson, Regional Counsel, Office of Regional Administrator, Rill 
G. E. Grant, Director, Division of Reactor Projects, Rill 
M. L. Dapas, Deputy Director, Division of Reactor Projects, Rill 
C. D. Pederson, Director, Division of Nuclear Materials Safety, RIII 
R. J. Caniano, Deputy Director, Division of Nuclear Materials Safety, Rill 
J. A. Grobe, Director, Division of Reactor Safety, Rill 
S. A. Reynolds, Deputy Director, Division of Reactor Safety, RIIl 
DRP Branch Chief 
DRS Branch Chiefs 
H. B. Clayton, Enforcementlinvestigations Officer, Rill 
C. H. Weil, Enforcement Specialist, Enforcement/Investigation Staff, Rill 
R. M. Lickus, Regional State Liaison Officer, Rill (E-Mail) 
M. A. Kunowski, Project Engineer, Division of Reactor Projects, Rill 
K. S. GreenBates, Reactor Engineer, Engineering Specialist Branch 1, Rill 
PMNS (E-Mail) 
RIII Public Affairs (E-Mail) 
J. Kweiser, ORA (E-Mail) 
P. Buckley, ORA (E-Mail)



REG(U, ýqUNITED STATES 
0 'NUCLEAR REGULATORY COMMISSION 

0o REGION III 
0 801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

i January 8, 1999 

EA 98-540 

Mr. Louis E. Pardi 
Executive Vice President 
Engineering and Construction Group 
Power Division 
Morrison Knudsen Corporation 
MK Ferguson Plaza 
1500 West 3rd Street 
Cleveland, OH 44113-1406 

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS 
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 AND ARB 98-016) 
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013) 

Dear Mr. Pardi: 

This letter is in reference to apparent violations of U.S. Nuclear Regulatory Commission (NRC) 

requirements prohibiting deliberate misconduct by individuals (10 CFR 50.5) and discrimination 

by contractors of NRC licensees against their employees who engage in protected activities 

(10 CFR 50.7). The apparent violation involves managers of the Morrison Knudsen Corporation 

(MK) discriminating against one of its employees at the MK corporate office in Cleveland, Ohio.  

At the time of the apparent violation, MK was involved in the replacement of steam generators 

at the Wisconsin Electric Power Company's (WEPCo) Point Beach nuclear plant.  

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding 

(97-ERA-34). The presiding Administrative Law Judge (ALJ) in the DOL proceeding found, in a 

Recommended Decision and Order issued on October 28, 1997, that MK's removal of the 

complainant from his position as group welding engineer (GWE) and his subsequent 

reassignment to an "inferior job" constituted an adverse employment action. Further, the 

removal of complainant from the position as GWE within 24 hours after he engaged in 

protected conduct (his findings concerned weld procedures used by MK at the Point Beach 

plant) raises the inference as a matter of law that his removal was in retaliation for his protected 

activities. The DOL AU's Recommended Order required MK to reinstate the complainant to 

the position of GWE at MK's office in Cleveland, Ohio, and the complainant be given the same 

compensation, terms, conditions, and privileges as he previously had as GWE. In a Preliminary 

Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case 

No. 98-016) confirmed the findings and order of the DOL ALJ. Subsequently, MK and the 

individual reached a mutually agreeable settlement to close the issue before DOL.  

Nevertheless, the NRC must review this matter to determine whether a violation of 10 CFR 50.7 

occurred. Copies of the DOL ALJ's Recommended Decision and Order and the DOL ARB's 

Preliminary Decision are enclosed (Enclosures 1 and 2).



L. Pardi

The NRC Office of Investigations (01) also investigated this matter (01 Case No. 3-97-013), and 
reached the same conclusion as DOL. Enclosure 3 is the synopsis of the 01 report.  

An employee who raises safety concerns at an NRC-licensed facility is considered to have 
engaged in a protected activity and any retaliatory employment action taken against an 
employee for such contact is a violation of 10 CFR 50.7, "Employee Protection." Based on the 
information obtained from the U.S. Department of Labor (i.e., Occupational Safety and Health 
Administration's investigation report and the Recommended Decision and Order of the 
Administrative Law Judge), the NRC Office of Investigations, and the investigation conducted 
for MK by a law firm, violations of NRC requirements may have occurred. Therefore, it appears 
that your actions may have caused MK to be in violation of 10 CFR 50.7 and you to be in 
violation of 10 CFR 50.5, "Deliberate Misconduct," and both violations are being considered for 
escalated enforcement action. The NRC is not issuing a Notice of Violation at this time; you will 
be advised by separate correspondence of the results of our deliberations on this matter. Also, 
please be aware that the characterization of the apparent violation described in this letter may 

change as a result of further NRC review. Copies of 10 CFR 50.5, and 10 CFR 50.7 are 

enclosed (Enclosures 4 and 5). Also enclosed is a copy of the NRC's "General Statement of 
Policy and Procedures for NRC Enforcement Actions (Enforcement Policy) (Enclosure 6), which 
was in effect at the time of the alleged violation.  

A transcribed predecisional enforcement conference to discuss this apparent violation with you 
has been scheduled for January 26, 1999, at 3:00 p.m. (CST) in the NRC Region III office.  
Since your personal involvement in this matter will be discussed, the conference will be closed 
to public observation.  

The decision to hold an enforcement conference does not mean that the NRC has made a final 
determination on enforcement action in this case. While the NRC normally relies on 01 findings 
and those of DOL to determine whether a violation occurred, when DOL findings are based on 
an adjudicatory proceeding, the conference is being held to obtain any additional information 
that will enable the NRC to make an informed enforcement decision. You are specifically 
invited to address the factors that the NRC normally considers in determining whether 
enforcement action should be taken against an individual. These factors are described in 
Section VIII, "Enforcement Actions Involving Individuals," of the NRC Enforcement Policy. In 
addition to responding to these factors, should you admit the violation, the NRC requests that 

you present at the predecisional enforcement conference, why the NRC should be confident 
that in the future, while engaged in licensed nuclear activities, you will abide by the NRC's 
regulations and your employer's procedures pertinent to your work. You may additionally 
provide any information you deem relevant to the NRC in making an enforcement decision.  

If the NRC concludes that you engaged in deliberate misconduct, the possible sanctions 
available to the NRC include issuing to you a Notice of Violation, a civil penalty,1 or an order. If 

the NRC issues an order to you, the order may prohibit your future involvement in NRC-licensed 
activities.  

A civil penalty is not normally imposed on unlicensed individuals. See 
Footnote 10 of the NRC Enforcement Policy.

-2-



L. Pardi -3

Please be advised that your cost of transportation to the NRC Region III office in Lisle, Illinois, 
must be borne by you. Also, you are welcome to have counsel or a personal representative 
accompany you to an enforcement conference. However, the cost of any such counsel or 
personal representative and their transportation costs must likewise be borne by you.  

The NRC will delay deciding whether to place a copy of this letter and its enclosures into the 
Public Document Room (PDR) until a final enforcement decision has been made. At that time, 
in accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter and your 
written response, should you choose to provide a written reply, with your home address 
removed, along with a copy of Enclosure 1 may be placed in the PDR.  

Should you have any questions about this letter or the predecisional enforcement conference, 
please contact Mr. Charles H. Weil of the NRC Region III Enforcement Staff at toll free 
telephone number 1-800-522-3025, or (630) 810-4372.  

Sincerely, 

John A. Grobe, Director 
Division of Reactor Safety 

Docket Nos. 50-266; 50-301 
License Nos. DPR-24; DPR -27 

Enclosures: 1. ALJ's Recommended Decision and Order 
2. ARB's Preliminary Order 
3. 01 Report Synopsis 
4. 10 CFR 50.5 
5. 10 CFR 50.7 
6. NRC Enforcement Policy 

cc w/enclosures: R. R. Edmister, Associate General Counsel 
MK Engineering and Construction Group 

P. Hickey, Esq., Shaw, Pitman



U.S. Department of Labor Office of Administrative Law Judges 
Seven Pa1way Center 1 Z 

'ASE NO. 97-ERA-34 

In the Matter of 

ALAIN ARTAYET 
Complainant 

V.  

MORRISON KNUDSEN CORPORATION 
Respondent 

Appearances: 

Steven D. Bell, Esq.  
Lynn R1 Rogozinski, Esq.  

For the Complainant 

Keith A. Ashmus, Esq.  
Heather L. Areklett, Esq.  

For the Respondent 

BEFORE: DANIEL L. LELAND 
Administrative Law Judge 

RECOMMENDED DECISION AND ORDER 

This case arises under the employee protection provisions of the Energy Reorganization 
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission 
Licensees from discharging or otherwise discriminating against an employee who has engaged in 
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on 
February 18, 1997, which was investigated by the Occupational Safety and Health Administration 
and found to be without merit. Complainant made a timely request for a hearing before an 
administrative law judge, and a hearing was held before the undersigned in Cleveland, Ohio on 
June II and 12, 1997. Complainant's exhibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and 
respondent's exhibits (RX) A-L were admitted into evidence. At the close of the hearing the 
parties were given sixty days to submit briefs, and the due date for filing briefs was later extended 
to September 22, 1997. Both parties filed timely briefs.



Summary of the vidence 
Complinan holdl ai s " 

Complainant niDgree in Welding Engineering from Ohio State 
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a 
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondent 
is an international engineering and construction company which performs work on nuclear power 
plants among others. The GWE is located in respondent's Quality Assurance Department. (TR 
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Lou 
Pardi, and the Group Quality Director is Andrew Walcutt, complainant's immediate superior. (TR 
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995, 
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces 
steam generators at nuclear power plants and which has its own quality assurance program. (TR 
38; CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is 
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible 
for oversight of the activities of Project Welding Engineers (PWE) and qualiiying welding 
procedures. (TR 41) 

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point 
Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a 
large amount of welding. (TR 44) In May 1996, Max Bingham, the project manager, asked 
complainant to help develop the welding procedures to be used at Point Beach. (CR 45-46) 
3ingham wanted complainant to delegate the qualification of the welding procedures at Point 
Jeach to the PWE, Eugene "Rusty" Gorden. (TR 46) Qualification of welding procedures was 
the function of the GWE. (CR 60-63) Complainant at first refused because he was unfamiliar 
with Gorden's technical capabilities. (CR 47) Complainant then began the process of qualffying 
the welds at a site in Memphis, Tennessee in May or June 1996. (CR 49) In July 1996, Bingham 
again asked complainant to delegate qualification of the welds at Point Beach to Gorden and 
complainant's refusal to do so angered Bingham. (TR 50-51) Complainant then acquiesced in the 
delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53) 

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the 
site-specific welding procedures to be used at Point Beach. (TR 55, 65-66; see also CXS1; RX 
C 1, p. 1; § 9.2.5) The GWE was responsible for submitting generic welding procedures to the 
PWE who tailored them to the needs at Point Beach. (IR 55) Gorden was supposed to send the 
site-specific welding procedures to complainant for review but he failed to do so despite 
complainant's request to see them. (TR 56-57) At the end of October 1996, complainant for the 
first time reviewed the site-specific welding procedures written by Gorden and found five of them 
to be unacceptable. (TR 57) On November 6, 1996, complainant sent a fax to Gorden identifying 
the deficient welding procedures and calling Gorden's attention to the codes ofthe American 
Society of Mechanical Engineers. (TR 58-60; CX 6) Gorden, however, ignored complainant's 
comments. (TR 62) Complainant stated that he tilofred Walcutt of the problems in the welding 
procedures for Point Beach but Walcutt felt &hat ii the'Hartford Insurance Company audit was 
coming up on December 30-31, 1996, nothing should be 4oheto correct the problems. (TR 70)
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N Malcutt denies that complainant informed him of the welding deficiencies at Point Beach or that 

Walcutt told him to take no action. (TR 247)). Complainant's offer to work with Gorden to 

remedy the welding problems was also assertedly rejected. (TR 71) 

During the week of December 16, 1996, complainant states that Pardi met with him and 

removed him from nuclear responsibilities for steam generator replacement citing complainant's 
personality conflicts with Cepkauskas and Bingham. (TR 72) (Pardi denied that this meeting ever 
took place or that he removed complainant from his supervision of welding at nuclear power 
plants at this time. (TR 163)) Walcutt asked complainant to prepare for the upcoming Hartford 
audit and complainant informed him that the audit would reveal deficiencies in the welding 
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and 
on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding 
procedures. (TR 76-77,79-80; RX D 1) Upon reading the audit report Walcutt asked 
complainant to review all the welding procedures for Point Beach. (FR 80) Complainant 
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to 
Walcutt on January 14, 1997 who in turn delivered a copy to Pardi and Bingham. (TR 80-81; see 
CX 12) On the morning of January 15, Walcutt also asked complainant to prepare a report on the 
welding procedures at the D. C. Cook project. (FR 83-84) Complainant informed Walcutt that 
there were deficiencies in the D. C. Cook project which were similar to those at Point Beach. (TR 
"85-86) 

Later on the morning of January 15, complainant was summoned to the office of Drew 
,dleman, complainant's administrative superior, who told complainant that he was being removed 
from the GWE position because of personality conflicts with Cepkauskas and Bingham. (IR 86) 
After his removal as GWE complainant continued to work on his report on D. C. Cook and 
submitted a report on the welding deficiencies at that facility on January 22, 1997. (TR 87, 264
267; CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area 
field engineer on the night shift. (TR 88) Since that date, he has been living away from his family 
in Cleveland and has been unable to participate in his children's school activities. (TR 88) 
Complainant has incurred approximately $10,000 in attorney fees in connection with this 
litigation. (FR 89) 

Louis E. Pardi, whose title is executive vice president of respondent's Power Division, 
testified that he relied on the complainant to be respondent's welding expert in all matters, 
particularly qualification of welds, development of corporate welding procedures, and solving 
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there 
was friction between complainant and project personnel at Point Beach regarding qualification of 
welds and specific welding requirements. (TFR 159-160) Pardi remembered seeing a memo from 
the complainant that drop weight testing was not required at Point Beach which is contrary to 
what he-stated about the D. C. Cook project (TR 161) In his testimony, Cepkauskas also 
mentioned the friction between complainant and site personnel and the memo regarding drop 
weight testing and that he informed Pardi of this. (TR 146, 147) Neither Pardi nor Cepkauskas 
could produce the memo and Pardi admitted that he had not read the memo. (TR 150, 190) After
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Seing informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove 
complainant as GWE. (TR 161) As complainant was not in Pardi's chain of command, Pardi told 
Edleman about the findings in the audit, and after rejecting the idea of relieving complainant only 
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as 
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR 
164; see also TR 204-206) Complainant's memorandum regarding Point Beach was considered 
when the decision was made. (TR 196-197) Pardi averred that the decision to remove the 
complainant was based on his friction with the project personnel, his determination not to use 
drop weight testing, and the Hartford audit. (TR 165-166) 

Andrew Walcutt is the Group Quality Director for the respondent and was complainant's 
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the 
corporate welding program, adherence to the welding codes, providing technical advice to project 
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant 
and he had with Gorden in November or December 1995 where an agreement had been reached 
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told 
complainant that he should not go back on his word. (TR 237-238) Walcutt also referred to a 
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed 
dissatisfaction with complainant's performance, particularly his delegation of qualifying welds to 
some one who was not working at Point Beach. (TR 241-242) In the Fall of 1996, Pardi told 
Walcutt that he had lost confidence in complainant because he failed to recommend drop weight 
esting. (TR 242-243) Walcutt later found, however, that complainant had not taken this 
position (TR 243-244, 281-282) Walcutt also stated that the failure of the welds in Memphis 
was caused by a discrepancy in testing requirements and was not solely complainant's fault. (TR 
244-245) The witness denied that complainant told him that Gorden had failed to respond to his 
criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy 
any deficiencies. (TR 247) 

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific 
welding procedures at Point Beach. (TR 250) On January 28, 1995, Walcutt wrote a memo to 
Tom Zarges (RX D) stating in part that the errors found in the audit could have been prevented 
by effective communication between the GWE and the PWE. (TR 254) Complainant was not 
solely responsible for the problems found by the audit and Gorden also contributed to the 
breakdown in communications. Id. Walcutt recommended that Gorden be replaced as PWE. (TR 
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at 
Point Beach, but he did not ask complainant to investigate D. C. Cook. (TR 256) No mention of 
complainant's review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR 
256-257) Walcutt acknowledged that complainant's reassignment to Parkersburg occurred after 
he wrote the memo about D. C. Cook; but he denies that there was any connection. (TR 261, 
265,266-267) 

Gorden developed the site specific welding procedures for Point Beach and in so doing he 
changed the corporate welding procedures, which was a violation of respondent's quality
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ssurance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point 
Beach's welding procedures identified by complainant were not his fault. (IT 274) Complainant 
always performed competently and professionally as a welding engineer, but had problems 
communicating. (TR 275) The only valid reason to remove complainant from his position was his 
failure to communicate with the project team. (TR 294) This problem was not mentioned, 
however, in complainant's evaluation in December 1996. (See RX G; see also TR 231-232) 

Findings of Fact and Conclusions of Law 

42 U.S.C. § 5851 provides that: 

(1) No employer may discharge any employee or otherwise discriminate against 
any employee with respect to his compensation, terms, conditions, or privileges of 
employment because the employee...  

(A) notified his employer of an alleged violation of this chapter or the Atomic 
Energy Act of 1954; 

(B) refused to engage in any practice made unlawful by this chapter or the Atomic 
Energy Act of 1954, if the employee has identified the alleged illegality to the 
employer.  

(C) testified before Congress or at any Federal or State proceeding regarding any 
provision (or proposed provision) of this chapter or the Atomic Energy Act of 
1954; 

(D) commenced, caused to be commenced, or is about to commence or cause to be 
commenced a proceeding under this chapter or the Atomic Energy Act of 1954, 
... or a proceeding for the administration or enforcement of any requirement 
imposed under this chapter or the Atomic Energy Act of 1954, as amended, 

(E) testified or is about to testify in any such proceeding or, 

(F) assisted or participated or is about to assist or participate in any manner in such 
a proceeding or in any other manner in such a proceeding or in any other action 
to carry out the purpose of the Atomic Energy Act of 1954, as amended.  

To establish a prima fade case of discrimination under § 5851, the complainant must 
show: (1) his employer is subject to the Act; (2) the complainant engaged in protected activity;, 
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the 
protected activity when it took the adverse action, and (5) an inference that the protected activity 
was the likely reason for the adverse employment action. Zinn v. University ofMissouri, 93
ERA- 34 and 36 (Sec'y, January 18, 1996). See also Carroll v. U. S. Dept of Labor, 78 F. 3d
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52 (8" Cir'I996).- If the complainant proves a prima.facie case, the burden of production shifts 
to the employer to articulate-a-legitimate nondiscriminatory reason for the-adverse action.  
Carroll, 78 F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason 
for the adverse action, the complainant has the ultimate burden of persuading that the reasons 
articulated by his employer were pretextual, either by showing that the unlawful reason more 
likely motivated the employer or by showing that the proffered explanation is unworthy of 
credence. Nichols v. Bechtel Construction Co., 87-ERA-44 (Sec'y, October 26, 1992), Carroll, 
supra, Kahn v. U. S. Secretary of Labor, 64 F. 3d 271, 278 (7' Cir. 1995).  

Complainant alleges three separate adverse employment actions taken as a result of his 
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996 
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on 
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding 
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the 
welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima 
facie case as to each of these incidents.  

Respondent concedes that is subject to the Act. Moreover, complainant's performance of 
quality assurance functions constitutes protected activity under the Act. See Mackowiak v.  
Untversi, Nuclear Systems, Inc., 735 F. 2d 1159, 1163 (9' Cir. 1984), Bassett v. Niagara 
Mohawk Power Co., 86-ERA-2 (Sec'y, July 9, 1986). With regard to the first allegation of 

taliation, Pardi denied that a meeting with complainant took place in December 1996 in which 
ae removed him from his nuclear responsibilities and his version is supported by the testimony of 
Edleman and Walcutt` Assuming that Pardi did reniove complainant from jurisdiction over 
nuclear power plants and that this constitutes adverse employment action, the evidence is not 
persuasive that Pardi knew about complainant's protected activity prior to the meeting and that 
his removal was in retaliation for his protected activity. I reach the same conclusion regarding 
complainant's report on the D. C. Cook project. Walcutt credibly testified that he never told 
Zarges, Pardi, or Edleman of complainant's report on the welding deficiencies at D. C. Cook, and 
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.  
Therefore, complainant has failed to make out a prima fade case with regard to these two 
incidents.  

I reach a different conclusion with regard to complainant's removal as OWE and 
subsequent reassignment to Parkersburg. Respondent argues that Pardi and Edleman had already 
decided to replace complainant as GWE before they were aware that he drafted the report on the 
Point Beach welding deficiencies on January 14, but I do not find Pardi's testimony to be credible 
on this point. Furthermore, the adverse employment action, Le., complainant's actual removal 
from his position as GWE, did not take place until January 15, one day after Pardi was given the 
report on Point Beach. Therefore, I find that respondent was aware of complainant's protected 
activity when he was replaced as GWE. Respondent also maintains that complainant's removal as 
GWE and reassignment to a different position in Parkersburg was not an adverse employment 
-ction because he was not discharged and there was no decrease in pay. However, complainant's
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.ew position in Parkersburg as a a field enin. eer does not havetbkper tO lities 
involved in his prior poition. as GWE and is clearly less prestigious.. See DeFord v. Secretary of 
Labor, 700 F. 2d 281, 287 (66 Cir. 1983). See also McMahan v. California Water Quality 
Control Board, San Diego Region, 90-WPC-1 (Sec'y, July 16, 1993), in which it was held that a 
transfer was an adverse action in that it prevented the complainant from performing supervisory 
duties and field enforcement which he preferred. Respondent also argues that "relocation is a way 
of life" at Morrison Knudsen and that respondent maintains facilities much further from Cleveland 
than Parkersburg to which complainant could have been reassigned. The fact that complainant 
could have been sent to more remote locations has no significance, however, as complainant's 
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him 
from his home and family in Cleveland. I therefore conclude that complainant's removal as GWE 
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment 
action. Finally, complainant's removal from the position as GWE within twenty four hours after 
he engaged in protected conduct raises the inference as a matter of law that his removal was in 
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8' Cir. 1989).  
Complainant has therefore made out a prima facie case.  

Respondent has cited as the reasons for complainant's removal and reassignment his 
overall performance as GWE, more specifically his recommendation that drop weight testing not 
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel.  
Complainant therefore has the burden of proving that these reasons are pretextual. Kahn, 64 F.  

I at 278.  

The drop weight testing excuse clearly lacks credibility. Pardi testified of seeing a memo 
shown to him by Cepkauskas regarding the drop weight testing but could not recall the content of 
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had 
never recommended that drop weight testing not be used thereby indicating that Pardi's asserted 
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the 
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more 
technical knowledge than Pardi regarding the welding requirements, stated that Gorden was 
responsible for these errors as it was his obligation to develop the site-specific welding 
procedures. Gorden actually changed the corporate welding procedures complainant had sent him 
in violation of the respondent's quality assurance program. When complainant discovered the 
unacceptable welding specifications devised by Gorden, he informed him of the deficiencies and 
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the 
deficiencies cited in the audit were not complainant's fault, which indicates that Pardi knew that 
complainant was not to blame and removed him anyway. Walcutt stated that complainant always 
acted in a competent and professional manner as a welding engineer. Thus the first two 
articulated reasons for removing complainant are clearly pretextual.  

Walcutt asserted that the only valid reason for removing complainant as GWE was his 
failure to communicate with project personnel. Initially, I find it difficult to accept that 
complainant would be relieved of his duties for this relatively, insiSdificant reason. There is
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eatainly no evidence in the record that this so called "friction" with on site personnel was so 
persistent or egregious that it affected the efficiency of respondent's construction work. It would 
also appear that the cause of much of the "friction" was complainant's insistence on not 
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently 
with good reason. Some of the "friction" also resulted from complainant's strict adherence to the 
standards in respondent's quality assurance program and the natural tension that may have taken 
place with the project personnel who were attempting to adhere to precise schedules. As the 
court in Mackowiak observed, "contractors regulated by § 5851 may not discharge quality control 
inspectors because they do their job too well." Mackowiak, 735 F. 2d at 1163. Finally, I note 
that Walcutt did not discuss complainant's communication problems in the performance 
evaluation completed in December 1996 only twenty-three days before he was removed as GWE 
allegedly for this reason. If complainant's failure to communicate had been such a serious 
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this 
purported reason was also pretextual.  

As complainant has made out a prima facie case and proven that respondent's purported 
reasons for the adverse employment action were pretextual, I conclude that respondent has 
violated § 5851. Complainant is therefore entitled to reinstatement to his position as GWE and 
reimbursement for attorney fees.  

Recommended Order 

Morrison Knudsen Corporation is ORDERED to: 

(1) Reinstate complainant to the position of Group Welding Engineer at its office in 
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment 
he previously had, and 

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in 
pursuing his complaint.  

Within thirty (30).days of the date of this decision and order, complainant's counsel shall 
submit a fully supported fee application detailing his hourly fee, the number of hours expended on 
this proceeding, and any associated litigation expenses. Respondent will have fifteen (I5) days to 
respond with any objections.  

DANIEL L. LELAND 
Administrative Law Judge

DLIAab
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IOTICE: This Recommended Decision and Order and the administrative file in this matter will be 
forwarded for final decisiont"o the Administrative Review Board, United States Department of 
Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.W., Washington, 
DC 20210. The Administrative Review Board was delegated jurisdiction by Secretary Order 
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the 
regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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PRELIMINARY ORDER 

As noted, on October 28, 1997, the ALJ issued the R. D. and 0. in this case arising under the 
Energy Reorganization Act of 1974 (ERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the 
Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776, 
3123. The AU found that Respondent had violated § 5851 and that Complainant is entitled to both 
reinstatement to his former position and reimbursement for attorney fees..  

The following prelimninary order is hereby entered: 

Respondent shall reinstate Complainant to the position of Group Welding Engineer at its 
office in Cleveland, Ohio at the same compensation, termis, conditions, and privileges of 
employment which Complainant had previously enjoyed, and 

Following the procedures described in the ALl's R. D. and 0., Respondent shall reimburse 
Complainant for reasonable attomey fees and costs which were expended in the pursuit of this 
complaint.  

SO ORDERED.  

DAVE[)A O'BN 
Chair 

E D. MILLER 
4ernate Member



SYNOPSIS

This investigation was initiated on March 13, 1997, by the U.S. Nuclear 
Regulatory Commission, Office of Investigations, Region III, to determine if 
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation 
had been discriminated against for raising safety concerns.  

Based on the evidence developed during the investigation, it is concluded that 
there is sufficient evidence to substantiate the alleged employment 
discrimination against the former CWE.

Case No. 3-97-013 1



§ 50.5 Deliberate misconduct.  

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee, 
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee's activities subject to this part; 

41 may not: 
(1) Engage in deliberate misconduct 

I that causes or, but for detection, would 
.u. have caused, a licensee to be in 

SI violation of any rule, regulation, or 
order, or any term, condition, or 
limitation of any license, issued by the 
Commission., or 

(2) Deliberately submit to the NRC, a 
licensee, or a licensee's contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.  

(b) A person who violates paragraph 
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.  

(c) For purposes of paragraph (a)(1) of 
t his section, deliberate misconduct by a 
person means an intentional act or 

cc omission that the person knows: 
C (1) Would cause a licensee to be in 

violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or 

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.



160.7 Employ** protection.  
(a) Discrimination by a Commission 

licensee, an applicant for a Commission 
license, or a contractor or $ubcontractor 
of a Commission licensee or applicant 
against an employee for engaging in 
certain protected activities is prohibited.  
Discrimination includes discharge and 
other actions that relate to 
compensation, terms, conditions, or 
privileges of employment. The protected 
activities are established in section 211 
of the Energy Reorganization Act of 
1974, as amended, and in general are 
related to the administration or 
enforcement of a requirement imposed 
under the Atomic Energy Act or the 
Energy Reorganization Act.  

(1) The protected activities include 
but are not limited to: 

(I) Providing the Commission or his or 
her employer Information about alleged 
violations of either of the statutes 
named in paragraph (a) introductory 
text of the section or possible violations 
of requirements Imposed under either of 
those statutes; 

(ii) Refusing to engage in any practice 
made unlawful under either of the 
statutes named In paragraph (a) 
introductory text or under these 
requirements if the employee has.  
identified the alleged illegality to the 
employer.  

(iii) Requesting the Commission to 
Institute action against his or her 
employer for the administration or 
enforcement of these requirements; 

(iv) Testifying in any Commission 
proceeding, or before Congress, or at any 
Federal or State proceeding regarding 
any provision (or proposed provision) of 
either of the statutes named in 
paragraph (a) introductory text.  

(v) Assisting or participating in. or is 
about to assist or participate in. these 
activities.

IC 
C

(2) These activities are protected even 
if no formal proceeding is actually 
initiated as a result of the employee 
assistance or participation.  

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her 
employer (or the employer's agent).  
deliberately causes a violation of any 
requirement of the Energy 
Reorganization Act of 1974, as 
amended, or the Atomic Energy Act of 
1954, as amended.  

(b) Any employee who believes that 
he or she has been discharged or 
otherwise discriminated against by any 
person for engaging in protected 
activities specified in paragraph (a)(1) of 
this section may seek a remedy for the 
discharge or discrimination through an 
administrative proceeding in the 
Department of Labor. The 
administrative proceeding must be 
initiated within 180 days after an 

Salleged violation occurs. The employee 

may do this by filing a complaint 
Salleging the violation with the 

Department of Labor, Employment 
Standards Administration, Wage and 
Hour Division. The Department of Labor 
may order reinstatement, back pay, and 
compensatory damages.  

(c) A violation of paragraph (a), (e). or 
(f) of this section by a Commission 
licensee, an applicant for a Commission 
license, or a contractor or subcontractor 
of a Commission licensee or applicant 
may be grounds for

(1) Denial, revocation, or suspension 
of the license.  

(2) Imposition of a civil penalty on the 
licensee or applicant.  

(3) Other enforcement action.  
(d) Actions taken by an employer, or 

others, which adversely affect an 
employee may be-predicated upon 
nondiscriminatory grounds. The 
prohibition applies when the adverse 
action occurs because the employee has 
engaged in protected activities. An 
employee's engagement in protected 
activities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or from 
adverse action dictated by 
nonprohibited considerations.

f (e)(l) Each licensee and each applicant 
for a license shall prominently post the 

revision of NRC Form 3, "Notice to 
Employees," referenced in 10 CFR 

(0 19.11(c). This form must be posted at 
Co locations sufficient to permit employees 
a: Sprotected by this section to observe a 
0 copy on the way to or from their place 

of work. Promises must be posted not 
later than 30 days after an application 
is docketed and remain posted while the 
application is pending before the

tL

Commission. during the term of the 
license, and for 30 days following 
license termination.

(2) Copies of NRC Form 3 may be 
obtained by writing to the Regional 
Admintstrator of the appropriate U.S.  
Nuclear Regulatory Commission 
Regional Office listed in Appendix D tc 
Part 20 of this chapter or by calling the 
NRC Information and Records 
Management Branchat (301) 415-7230.

[ (0) No agreement affecting the 

compensation, terms, conditions, or 
privileges of employment, including an 
agreement to settle a complaint filed by 

Co an employee with the Department of 
- Labor pursuant to section 211 of the 

SEnergy Reorganization Act of 1974, as 
c amended. may contain any provision 

Swhich would prohibit. restrict, or 
otherwise discourage an employee from 
participating in protected activity as 
defined in paragraph (a)(l) of this 
section including. but not limited to.  
providing information to the NRC or to 
his or her employer on potential
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U.S. NUCLEAR REGULATORY COMMISSION 

Enforcement Policy Statement 

This document compiles the "General Statement of Policy and Procedures for NRC 
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and 
the various amendments to the Enforcement Policy approved by the Commission through 
September 10, 1997. It is the staff's intent to republish NUREG-1600 later this year. Pending 
that republication, the Office of Enforcement is issuing this interim compilation of all 
amendments to the Policy since it was last published. This document is also accessible on the 
Internet at: www.nrc.gov/OE.  

The amendments to the Policy were published in the Federal Register as follows:

Federal
Date

Adjustment of Civil Monetary Penalties 
Departures from FSAR 
Commission consultation, Open Enforcement 

Conferences; risk; NCVs 
Part 20, Exceedance of dose constraints 
Correction as to exercise of discretion 
Gaseous Diffusion Plants; NRC organizational 

changes; Commission consultation 
- Participation in enforcement conferences 

involving discrimination 
.Part 34, Radiography, examples of 

potential violations 
Corrections to Part 34 examples 
Enforcement conference clarification

61FR53553 
61FR54461 

61FR65088 
61FR65128 
61FR68070 

62FR06677 

62FR13906 
62FR28974 

62FR33447 
62FR52577

The Enforcement Policy is a general statement of policy explaining the NRC's policies and 
procedures in initiating enforcement actions, and of the presiding officers and the Commission 
in reviewing these actions. This policy statement is applicable to enforcement in matters 
involving the radiological health and safety of the public, including employees' health and 
safety, the common defense and security, and the environment. This statement of general 
policy and procedures is published to provide widespread dissemination of the Commission's 
Enforcement Policy. However, this is a policy statement and not a regulation. The 
Commission may deviate from this statement of policy and procedure as appropriate under the 
circumstances of a particular case.

(

.10/11/96 
10/18/96 

12/10196 
12/10196 
12/26/96 

02/12/97 

03/24/97 
05/28/97 

06119197 
10/08/97
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Questions concerning the Enforcement Policy should be directed to the NRC's Office of 
Enforcement at (301) 415-2741.  

James Lieberman, Director 
Office of Enforcement
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PREFACE 

The following statement of general 
policy and procedure explains the 
enforcement policy and procedures of the 
U.S. Nuclear Regulatory Commission 
(NRC or Commission) and the NRC staff 
(staff) in initiating enforcement actions, 
and of the presiding officers and the 
Commission in reviewing these actions.  
This statement is applicable to 
enforcement in matters involving the 
radiological health and safety of the 
public, including employees' health and 
safety, the common defense and security, 
and the environment.' T1hi utatement of 
general policy and procedure will be 
published as NUREG-1600 to provide 
widespread dissemination of the 
.Comm'sion's Enforcement Policy.  
However, this is a policy statement and 
not a regulation. The Commission may 
deviate from this statement of policy and 
procedure as appropriate under the 
circumstances of a particular case.  

L INTRODUCTION AND PURPOSE 

The purpose of the NRC enforcement 
program is to support the NRC's overall 
safety mission in protecting the public and 
the evironment. Consistent with that 
purpose, enforcement acion should be 
used
* As a deterrent to emphasize the 
importance of compliance with 
requirements, and 
* To encourage prompt identification and 
prompt, comprehensive correction of 
violations.  

I Antitrust enforcement matters will 
be dealt with on a case-by-case basis.

Consistent with the purpose of this 
program, prompt and vigorous 
enforcement action will be taken when 
dealing with licensees, vendor., 
contractors, and their employees, who 
do not achieve the necessary 
meticulous attention to detail and the 
high standard of compliance which the 
NRC expects.' Each enforcement 
action is dependent on the 
circumstances of the case and requires 
the exercise of discretion after 
consideration of this enforcement 
policy. In no case, however, will 
licensees who cannot achieve and 
maintain adequate levels of protection 
be permitted to conduct licensed 
activities.  

IL STATUTORY AUTHORITY AND 
PROCEDURAL FRAMEWORK 

A. Statuory Authorhy 

The NRC's enforcement jurisdiction 
is drawn from the Atomic Energy Act 
of 1954, as amended, and the Energy 
Reorganization Act (ERA) of 1974, as 
amended.  

2 The term "vendor* as used in 
this policy means a supplier of 
products or services to be used in an 
NRC-licensed facility or activity.  

3 This policy primarily addresses 

the activities of NRC licensees and 
applicants for NRC license.  
Therefore, the term "licensee" is 
used througlout the policy. However, 
in those cases where the NRC 
determines that it is appropriate to 
take enforcement action against a 
non-icensee or individual, the 
guidance in this policy will be used.  
as applicable. Specific guidance 
regarding enforcement action against 
individuals and non-licensees is 
addressed in Sections VIH and X, 
respectively.
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Section 161 of the Atomic Energy Act 
authorizes the NRC to conduct 
inspections and investigations and to 
issue orders as may be necessary or 
desirable to promote the common 
defense and security or to protect health 
or to minimize danger to life or 
property. Section 186 authorizes the 
NRC to revoke licenses under certain 
circumstances (e.g., for material false 
statements, in response to conditions 
that would have warranted refusal of a 
license on an original application, for a 
licensee's failure to build or operate a 
facility in accordance with the terms of 
the permit or license, and for violation 
of an NRC regulation). Section 234 
authorizes the NRC to impose civil 
penalties not to exceed $100,000 per 
violation per day for the violation of 
certain specified licensing provisions of 
the Act,- rules, orders, and license terms 
implementing these provisions, and for 
violations for which licenses can be 
treed. In addition to the enumerated 
provisioas In section 234, sections 84 
md 147 authorize die Imposition of civil 
Peate for violations of reglaton 
impeenti 1hose provisions. Section 
232 authorizes the NRC to seek 
injunctive or other equitable relief for 
violation of regulatory requirements.  

Section 206 of the Energy 
Reorganization Act authorizes the NRC 
to impose civil penalties for knowing 
and conscious failures to provide certain 
safety information to the NRC.  

Notwithsanding the $100,000 limit 
stated in the Atomic Energy Act, the 
Commission may impose higher civil 
penalties as provided by the Debt 
Collection Improvement Act of 1996.  
Under the Act, the Commission is 
required to modify civil monetary 
penalties to reflect inflation. The 
adjusted maximum civil penalty amount 
is reflected in 10 CFR 2.205 and this 
Policy Statemeat.  

Chapter 18 of the Atomic Energy Act 
provides for varying levels of criminal 
penalties (.e., monetary fines and 
imprisonment) for willful violations of

the Act and regulations or orders issued 
under sections 65, 161(b), 1610(), or 161(o) 
of the Act. Section 223 provides that 
criminal penalties may be imposed on 
certain individuals employed by firms 
constructing or supplying basic components 
of any utilization facility if the individual 
knowingly and willfully violates NRC 
requirements such that a basic component 
could be significantly impaired. Section 
235 provides that criminal penalties may be 
imposed on persons who interfere with 
inspectors. Section 236 provides that 
criminal penalties may be imposed on 
persons who attempt to or cause sabotage at 
a nuclear facility or to nuclear fuel.  
Alleged or suspected criminal violations of 
the Atomic.Energy Act are referred to the 
Department of Justice for appropriate 
action.  

B. Procedural Framework 

Subpart B of 10 CFR Part 2 of NRC's 
regulations sets forth tde procedures the 
NRC uses in exercising its enforcement 
authority. 10 CFR 2.201 sets forth the 
procedures for issuing notice of violation.  

The procedure to be used in assessing 
civil penalties is set forth in 10 CFR 2.205.  
This re•ulation provides that the civil 
penalty process is initiated by issuing a 
Notice of Violation and Proposed 
Imposition of a Civil Penalty. The licensee 
or other person is provided an opportunity 
to contest in writing the proposed 
imposition of a civil penalty. After 
evaluation of the response, the civil penalty 
may be mitigated. remitted. or imposed.  
An opportunity is provided for a hearing if 
a civi penalty is imposed. If a c penalty 
is not paid following a hearing or If a 
hearing is not requested, the matter may be 
referred to the U.S. Department of Justice 
to institute a civil action in District Court.  

The procedure for issuing an order to 
instimte a proceeding to modify, suspend, 
or revoke a license or to take other action 
against a licensee or other person subject to 
the jurisdiction of the Commission is set 
forth in 10 CFR 2.202. The licensee or 
any other person adversely affected by the

order may request a hearing.. The 
NRC is authorized to make orders 
immediately effective if requiredjto 
protect the public health. safety, or 
interest, or if the violation is willful.  
Section 2.204 sets out the procedures 
for issuing a Demand for Information 
(Demand) to a licensee or other person 
subject to the Commission's 
jurisdiction for die purpose of 
determining whether an order or other 
enforcement action should be issued.  
The Demand does not provide hearing 
rights, as only information is being 
sought. A licensee must answer a 
Demand. An unlicensed person may 
answer a Demand by either providing 
the requested information or explaining 
why the Demand should not have been 
issued.  

1IL RESPONSIBILMF1ES 

The Executive Director for 
Operations (EDO) and the principal 
enforcement officer of the NRC, the 
Deputy Executive Director for 
Regulatory Effectiveness, hereafter 
referred to as the Deputy Executive 
Director, has been delegated the 
authority to approve or issue all 
escalated enforcement actions.' The 
Deputy Executive Director is 
responsible to.the EDO for the NRC 
enforcement program. The Office of 
Enforcement (OE) exercises oversight 
of and implements the NRC 
enforcement program. The Director, 
OE., acts for the Deputy Executive 
Director in enforcement matters in his 
absence or as delegated.  

Subject to the oversight and direction 
of OE, and with the approval of the 
Deputy Executive Director, where 

4 The term "escalated enforcement 
action* as used in this policy means a 
Notice of Violation or civil penalty for 
any Severity Level I, II, or III 
violation (or problem) or any order 
based upon a violation.
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",eSsary, the regional offices normally 
Ie Notices of Violation and proposed 

.avil penalties. However, subject to the 
same oversight as the regional offices, 
the Office of Nuclear Reactor 
Regulation (NRR) and the Office of 
Nuclear Material Safety and Safeguards 
(NMSS) may also issue Notices of 
Violation and proposed civil penalties 
for certain activities. Enforcement 
orders are normally issued by the 
Deputy Executive Director or the 
Director, OE. However, orders may 
also be issued by the EDO. especially 
those involving the more significant 
matters. The Directors of NRR and 
NMSS have also been delegated 
authority to issue orders, but it is 
expected that normal use of this 
"authority by NRR and NMSS will be 
confined to actions not associated with 
compliance issues. The Director, Office 
of the Controller. has been delegated the 
autiority to issue orders where licensees 
violate Commission regulations by 

"payment of license and inspection 

.. 1 recognition that the regulation of 
nuclear activities in many cases does not 
lend Itself to a mechanistic treatment, 
judgment and discretion must be 
exercised in determining the severity 
levels of the violations and the 
appropriate enforcement sanctions.  
including the decision to issue a Notice 
of Violation, or to propose or impose a 
civil penalty and the amount of this 
penalty, after considering the general 
principles of this statement of policy and 
the technical significance of the 
violations and the surrounding 
ch mmstances.  

Unless Commission consultation or 
notification is required by this policy.  
the NRC staff may depart, where 
warranted in the public's interest, from 
this policy as provided in Section VII, 
"Exercise of Enforcement Discretion.  
The Commission will be provided 
written notification of all enforcement 
actions involving civil penalties or 

s. The Commission will also be

provided notice the first time that discretion 
is exercised for a plant meeting the criteria 
of Section VH.B.2. In addition1 the 
Commission will be consulted prior to 
taking action in the following situations 
(unless the urgency of the situation dictates 
immediate action): 

(1) An action affecting a licensee's 
operation that requires balancing the public 
health and safety or common defense and 
security implications of not operating with 
the potential radiological or other hazards 
associated with continued operation; 

(2) Proposals to impose a civil penalty 
for a single violation or' problem that is 
greater than 3 times the Severity Level I 
value shown in Table IA for that class of 
licensee; 

(3) Any proposed enforcement action that 
involves a Severity Level I violation; 

(4) Any action the EDO believes 
warrants Commission involvement; 

(5) Any proposed enforcement case 
involving an Office of Investigations (01) 
report where the NRC staff (other than the 
01 stafl) does not arrive at the same 
conclusions as those in the 01 report 
concerning Issues of intent if the Director 
of 01 concludes that Commission 
consultation is warrante and 

(6) Any proposed enforcement action on 
which the Commission asks to be 
consulted.  

IV. SEVERITY OF VIOLATIONS 

Regulatory requirements have varying 
degrees of safety, safeguards, or 
environmental significance. Therefore, the 
relative importance of each violation, 
including both the technical significance 
and the regulatory significance, is evaluated 
as the first step in the enforcement process.  

s The term "requirement' as used in 
this policy means a legally binding 
requirement such as a statute, regulation, 
icese condition, technical specification, or 
order.

In considering the significance of a 
violation, the staff considers the 
technical significance, i.e., actual and 
potential consequences, and the 
regulatory significance. In evaluating 
the technical significance, risk is an 
appropriate Consideration.  

Consequently, for purposes of formal 
enforcement action, violations are 
normally categorized in terms of four 
levels of severity to show their relative 
importance within each of the 
following eight activity areas: 

I. Reactor Operations; 
11. Facility Construction; 
I1. Safeguards; 

IV. Health Physics; 
V. Transportation; 
VI. Fuel Cycle and Materials 

Operations; 
VII. Miscellaneous Matters; and 
ViI. Emergency Preparedness.  

Licensed activities will be placed in 
the activity area imost siuitable in light 
of the particular violation involved 
including activities not directy covered 
by one of the above listed areas, e.g..  
export license activities. Within each 
activity area, Severity Level I has been 
assigned to violations that are the most 
significant and Severity Level IV 
violations are the least significant.  
Severity Level I and I violations are of 
very significant regulatory concern. In 
general, violations that are included in 
these severity categories involve actual 
or high potential impact on the public.  
Severity Level m violations are cause 
for significant regulatory conce.  
Severity Level IV violations are less 
serious but are of more than minor 
concern; Le., if left unoorl-*td, they 
could lead to a more serious concern.  
The Coinsmsion recognizes that there 

are other violations of minor safety or 
environmental concern which are 
below the level of significance of 
Severity Level IV violations. These 
minor violations are not the subject of 
formal enforcement action and are not
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•tually descnrbed in inspection reports.  
fo the extent such violations are 
described, they are noted as Non-Cited 
Violations.' 

Comparisons of significance between 
activity areas are inappropriate. For 
example, the immediacy of any hazard 
to the public associated with Severity 
Level I violations in Reactor Operations 
is not directly comparable to that 
associated with Severity Level I 
violations in Facility Construction.  

Supplements I through VIII provide 
examples and serve as guidance in 
determining the appropriate severty 
level for violations in each of the eight 
activity areas. However, the examples 
are neither exhaustive nor controlling.  
In addition, these examples do not 
create new requirements. Each is 
designed to illustrate the significance 
that the NRC places on a particular type 
of violation of NRC requirements.  
Each of the examples in the supplements 
Is predicated on a violation of a 

gulatoy requirement 
The NRC reviews each case being 

considered for enforcement action on its 
own merits to insure that the severity of 
a violation Is characterized at the level 
best suited to the significance of the 
particular violation. In some cases, 
spei circumstances may warrant an 
adjustment to the severity level 
categorization.  

A. Aggregation of Vwilations 

A group of Severity Level IV 
violations may be evaluated In the 
aggregate and assigned a single.  
inceed severity level, thereby 
resulting in a Severity Level MI 
problem, if the violations have the same 
underlying cause or programmatic 
deficiencies, or the violations 

'A Non-Cited Violation (NCV) is a 
violation that has not been formalized 
Into a 10 CFR 2.201 Notice of 
(lolation.

contributed to or were unavoidable 
consequences of the underlying problem.  
Normally, Severity Level H and M 
violations ame not aggregated into a higher 
severity level.  

The purpose of aggregating violations is to 
focus the licensee's attention on the 
fundamental underlying causes for which 
enforcement action appears warranted and 
to reflect the fact that several violations 
with a common cause may be more 
significant collectively than individually and 
may therefore, warrant a more substantial 
enforcement action.  

B. Repetive Volations 

The severity level of a Severity Level IV 
violation may be increased to Severity 
Level Ell, if the violation can be considered 
a repetitive violation. The purpose of 
escalating the severity level of a repetitive 
violation is to acknowledge the added 
significance of the situation based on the 
licensee's failure to implement effective 
corrective action for the previous violation.  
The decision to escalate the severity level 
of a repetitive violation will depend on the 
circumstances, such as, but not limited to, 
the number of times the violation has 
occurred, the similarity of the violations 
and their root causes, the adequacy of 
previous corrective actions, the period of 
time between the violations, and the 
significance of the violations.  

C. Wd~4d Violations 

Willful violations are by' definition of 
particular concern to the Commission 
because its regulatory program is based on 

? The term *repetitive violation" or 
"similar violation as used in this policy 
statement means a violation that reasonably 
could have been prevented by a licensee's 
corrective action for a previous violation 
normally occurring (1) within the past 2 
years of the inspection at issue, or (2) the 
period within the last two inspections, 
whichever is longer.

licensees and their contractors, 
employees, and agents acting with 
integrity and communicating with 
candor. Willful violations cannot be 
tolerated by either the Commission or a 
licensee. Licensees are expected to 
take significant remedial action in 
responding to willful violations 
commensurate with the circumstances 
such that it demonstrates the 
seriousness of the violation thereby 
creating a deterrent effect within the 
licensee's organization. Although 
removal of the person is not necessarily 
required, substantial disciplinary action 
is expected.  

Therefore, the severity level of a 
violation may be increased if the 
circumstances surrounding the matter 
involve careless disregard of 
requirements, deception, or other 
indications of willfulness. The term 
"willfulness" as used in this policy 
embrces a spectrum of violations 
ranging from deliberate intent to 
violate or falsy to and Including 
careless disregard for requirements.  
Wfllfulness does not include acts which 
do not rise to the level of careless 
disregard, e.g., inadvertent clerical 
errors in a document submitted to the 
NRC. In determining the specific 
severity level of a violation involving 
willfulness, consideration will be given 
to such factors as the position and 
responsibilities of the person involved 
in the violation (e.g., liceee officia0l' 

6 The term 'licensee official* as 
used in this policy statement means a 
first-line supervisor or above, a 
licensed individual, a radiation safety 
officer, or an authorized user of 
licensed material whether or not listed 
on a license. Notwithstanding an 
individual's job title, severity level 
categorization for willful acts involving 
individuals who can be considered 
licensee officials will consider several 
factors, including the position of the 
individual relative to the licensee's
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- non-supervisory employee), the 
zlficance of any underlying violation, 

At intent of the violator (i.e., careless 
disregard or dehlberateness), and the 
economic or other advantage, if any, 
gained as a result of the violation. The 
relative weight given to each of these 
factors in arriving at the appropriate 
severity level will be dependent on the 
circumstances of the violation.  
However, if a licensee refuses to correct 
a minor violation within a reasonable 
time such that it willfully continues, the 
violation should be categorized at least 
at a Severity Level IV.  

D. Viwlatons of Reportng 
Requiremen 

The NRC expects licensees to provide 
complete, accurate, and timely 
information and reports. Accordingly, 
unless otherwise categorized in the 
Supplements, the severity level of a 
violation involving the failure to make a 
--Wired report to the NRC will be 

:d upon the significance of and the 
,..cumstances surrounding the matter 

that should have been reported.  
However, the severity level of an 
untimely report, in contrast to no report, 
may be reduced depending on the 
circumstances surrounding the matter.  
A licensee will not normally be cited for 
a failure to report a condition or event 
unless the licensee was actually aware of 
the condition or event that it failed to 
report. A licensee will, on the other 
hand, normally be cited for a failure to 
report a condition or event If the 
licensee knew of the information to be 
reported, but did not recognize that it 
was required to make a report.  

V. PREDECMSIONAL ENFORCEMENT 
CONFERENCES 

organizAtional structure and the 
individual's responsibilities relative to 
4'-t oversight of licensed activities and to 

ise of licensed material.

Whenever the NRC has learned of the 
existence of a potential violation for which 
escalated enforcement action appears to be 
warranted, or recurring nonconformance on 
the part of a vendor, the NRC may provide 
an opportunity for a predecisional 
enforcement conference with the licensee, 
vendor, or other person before taking 
enforcement action. The purpose of the 
conference is to obtain information that will 
assist the NRC in determining the 
appropriate enforcement action, such as: 
(1) a common understanding of facts, root 
causes and missed opportunities associated 
with the apparent violations, (2) a common 
understanding of corrective actions taken or 
planned, and (3) a common understanding 
of the significance of issues and the need 
for lasting comprehensive corrective action.  
If the NRC concludes that it has sufficient 

information to make an informed 
enforcement decision, a conference will not 
normally be held unless the licensee 
requests ItL However, an opportunity for a 
conference will normally be provided 
before issuing an order based on a violation 
of the rule on Deliberate Misconduct or a 
civil penalty to an unlicensed person. If a 
conference is not held, the licensee will 
normally be requested to provide a written 
response to an inspection report, if issued, 
as to the licensee's views on the apparent 
violations and their root causes and a 
description of planned or implemented 
corrective actions.  

During the predecisional enforcement 
conference, the licensee, vendor, or other 
persons will be given an opportunity to 
provide Information consistent with the 
purpose of the conference, including an 
explanation to the NRC of the immediate 
corrective actions (if any) that were taken 
following identification of the potential 
violation or nonconformance and the long
term comprehensive actions that were taken 
or will be taken to prevent recurrence.  
Licensees, vendors, or other persons will 
be told when a meeting is a predecisional 
enforcemedit conference.  
A predecisional enforcement conference is 

a meeting between the NRC and the 
licensee. Conferences are normally held in

the regional offices and are normally 
open to public observation.  
Conferences will not normally be open 
to the public if the enforcement action 
being contemplated: 

(1) Would be taken against an 
individual, or if the action, though not 
taken against an individual, turns on 
whether an individual has committed 
wrongdoing; 

(2) Involves significant personnel 
failures where the NRC has requested 
that ihe individual(s) involved.be 
present at the conference; 

(3) Is based onrthe findings of an 
NRC Office of Investigations report 
that has not been publicly disclosed; or 

(4) Involves safeguards information, 
Privacy Act information, or 
information which could be considered 
proprietary; 

In addition, conferences will not 
normally be open to the public if: 

(5) The conference involves medical 
min ionsor overexposures 

and the conference cannot be conducted 
without disclosing the exposed 
individual's name; or 

(6) The conference will be conducted 
by teleptone or the conference Will be 
conducted at a relatively small 
licensee's facility.  

Notwithstanding meeting any of these 
criteria, a conference may still be open 
if the conference involves issues related 
to an ongoing adjudicatory proceeding 
with one or more intervenors or where 
the evidentiary basis for the conference 
is a matter of public record, such as an 
adjudicatory decision by the 
Department of Labor. In addition, 
notwithstanding the above normal 
criteria for opening or dosing 
confereaces, with the approval of the 
Executive Director for Operations, 
conferences may either be open or 
closed to the public after balancing the 
benefit of the public's observation 
against the potential impact on the 
agency's decision-making process in a 
particular case.  
The NRC will notify the licensee that
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'he conference will be open to public 
b ation. Consistent with the 

agency's policy on open meetings, 
"Staff Meetings Open to Public," 
published September 20, 1994 (59 FR 
48340), the NRC intends to announce 
open conferences normally at least 10 
working days in advance of conferences 
through (1) notices posted in the Public 
Document Room, (2) a toll-free 
telephone recording at 800-952-9674, 
(3) a toll-free electronic bulletin board 
at 800-952-9676, and on the World 
Wide Web at the NRC Office of 
Enforcement homepage 
(www.nrc.gov/OE). In addition, the 
NRC will also issue a press release and 
notify appropriate State liaison officers 
that a predecisional enforcement 
conference has been scheduled and that 
it is open to public observation.  

The public attending open conferences 
may observe but may not participate in 
the conference. It is noted that the 
purpose of conducting open confereces 
is not to maximize public attendance, 

ut rather to provide -the public with 
/ opportunities to be informed of NRC 
activities consistent with the NRC's 
ability to exercise its regulatory and 
safety responsibilities. Therefore,.  
members of the public will be allowed 
access to the NRC regional offices to 
attend open enforcement conferences in 
accordance with the 'Standard 
Operating Procedures for Providing 
Security Support For NRC Hearings and 
Meetings,' publishM November 1, 1991 
(56 FR 56251). These procedures 
provide that visitors may be subject to 

- screenng, that signs, banners, 
posters, etc., not larger than 18" be 
permitted, and that disruptive persons 
may be removed. The open conference 
will be terminated if disruption 
interferes with a succestful conference.  
NRC's Predecisional Enforcement 
Conferences (whether open or closed) 
normally will be held at the NRC's 
regional offices or in NRC Headquarters 
Offices and not in the vicinity of the 
",censee's facility.

For a case in which an NRC Office of 
Investigations (01) report finds that 
discrimination as defined under 10 CFR 
50.7 (or similar provisions in Parts 30, 40, 
60, 70, or 72) has occurred, the 01 report 
may be mide public, subject to withholding 
certain information (i.e., after appropriate 
redaction), in which case the associated 
predecisional enforcement conference will 
normally be open to public observation. In 
a conference where a particular individual 
is being considered potentially responsible 
for the discrimination, the conference will 
remain closed. In either case (i.e., whether 
the conference is open or closed), the 
employee or former employee who was the 
subject of the alleged discrimination 
(hereafter referred to as "complaitiant') 
will normally be provided an opportunity to 
participate in the predecisional enforcement 
conference with the licensee/employer.  
This participation will normally be in the 
form of a complainant statement and 
comment on the licensee's presentation, 
followed in turn by an opportunity for the 
licensee to respond to the complainant's 
presentation. In cases where the 
complainant is unable to attend in person, 
arrangements will be made for the 
complainant's participation by telephone or 
an opportunity given for the complainant to 
submit a written response to the licensee's 
presentation. If the licensee chooses to 
forego an enforcement conference and, 
instead, responds to the NRC's findings in 
writing, the complainant will be provided 
the opportunity to submit written comments 
on the licensee's response. For cases 
involving potential discrimination by a 
contractor or vendor to the licensee, any 
associated ptedeciusional enforcement 
conference with the contractor or vendor 
would be handled similarly. These 
arrangements for complainant participation 
in the predecisional enforcement confeience 
are not to be conducted or viewed in any 
respect as an adjudicatory hearing. The 
purpose of the complainant's participation 
is to provide information to the NRC to 
assist it in its enforcement deliberations.  

A predecisional enforcement conference 
may not need to be held in cases where

there is a full adjudicatory record 
before the Department of Labor. If a 
conference is held in such cases, 
generally the conference will focus on 
the licensee's corrective action. As 
with discrimination cases based on O0 
investigations, the complainant may be 
allowed to participate.  

Members of the public attending open 
conferences will be reminded that (1) 
the apparent violations discussed at 
predecisional enforcement conferences 
are subject to further review and may 
be subject to change prior to any 
resulting enforcement action and (2) 
the statements of views or expressions 
of opinion made by NRC employees at 
predecisional enforcement conferences, 
or the lack thereof, are not intended to 
represent final determinations or 
beliefs.  

When needed to protect the public 
health and safety or common defense 
and security, escalated enforcement 
action, such as the issuance of an 
immediately effective order, will be 
taken before the conference. In these 
cases, a conference may be held after 
the escalated enforcement action is 
taken.  

VL ENFORCEMENT ACTIONS 

This section describes the 
enforcement sanctions available to die 
NRC and specific the conditions under 
which each may be used. The basic 
enforcement sanctions are Notices of 
Violation. civil penalties, and orders of 
various types. As discussed further in 
Section VLD. related administrative 
actions such as Notices of 
Nonconformance, Notices of 
Deviation, Confirmatory Action 
Letters, Letters of Reprimad and 
Demands for Information are used to 
supplement the enforcement program.  
In selecting the enforcement sanctions 
or administrative actions, die NRC will 
consider enforcement actions taken by 
other Federal or State regulatory 
bodies having concurrent jurisdiction,
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t as in transportation matters.  
Aally, whenever a violation of NRC 

.equiments of more than a minor.  
concern is identified, enforcement action 
is taken. The nature and extent of the 
enforcement action is intended to reflect 
the seriousness of the violation involved.  
For the vast majority of violations, a 
Notice of Violation or a Notice of 
Nonconformance is the normal action.  

A. Notice of Violation 

A Notice of Violation is a written 
notice setting forth one or more 
violations of a legally binding 
requirement. The Notice of Violation 
normally requires the recipient to 
provide a written statement describing 
(1) the reasons for the violation or, if 
contested, the basis for disputing the 
violation; (2) corrective steps that have 
been taken and the results achieved; 
(3) corrective steps that will be taken to 
prevent recurrence; and (4) the date 

"a full compliance will be achieved.  
NRC may waive all or portions of a 

,ritten response to the extent relevant 
information has already been provided 
to the NRC in writing or documented in 
an NRC inspection report. The NRC 
may require responses to Notices of 
Violation to be under oath. Normally, 
responses under oath will be required 
only in connection with Severity Level 
I, U. or Il violations or orders.  

The NRC uses the Notice of Violation 
as the usual method for formalizing the 
existence of a violation. Issuance of a 
Notice of Violation is normally the only 
enforcement action taken, except in 
cases where the criteria for issuance of 
civil penalties and orders, as set forth in 
Sections VLB and VI.C, respectively, 
are met. However, special 
circumstances regarding the violation 
findings may warrant discretion being 
exercised such that the NRC refrains 
from issuing a Notice of Violation. (See 
Section VII.B, -Mitigation of 
V-"'orcement Sanctions.) In addition, 

;ees are not ordinarily cited for

violations resulting from matters not within 
their control, such as equipment failures 
that were not avoidable by reasonable 
licensee quality assurance measures or 
management controls. Generally, however, 
licensees are held responsible for the acts of 
their employees. Accordingly, this policy 
should not be construed to excuse personnel 
errors.  

B. avil Penalty 

A civil penalty is a monetary penalty that 
may be imposed for violation of (1) certain 
specified licensing provisions of the Atomic 
Energy Act or supplementary NRC rules or 
orders; (2) any requirement for which a 
license may be revoked; or (3) reporting 
requirements under section 206 of the 
Energy Reorganization Act. Civil penalties 
are designed to deter future violations both 
by the involved licensee as well as by other 
licensees conducting similar activities and 
to emphasize the need for licensees to 
identify violations and take prompt 
comprehensive corrective action.  

Civil penalties are considered for Severity 
Level i violations. in addition, civil 
penalties will normally be assessed for 
Severity Level I and 1I violations and 
knowing and conscious violations of the 
reporting requirements of section 206 of the 
Energy Reorganization Act.  

Civil penalties are used to encourage 
prompt identification and prompt and 
comprehensive correction of violations, to 
emphasize compliance in a manner that 
deters future violations, and to serve to 
focus licensees' attention on violations of 
significant regulatory concer.  

Although management involvement, direct 
or. indirect, in a violation may lead to an 
increase in the civil penalty, the lack of 
management involvement may not be used 
to mitigate a civil penalty. Allowing 
mitigation in the latter case could enoourage 
the lack of management involvement In 
licensed activities and a decrease in 
protection of the public health and safety.

1. Base Cal Pena/ty 

.The NRC imposes different levels of 
penalties for different severity level 
violations and different classes of 
licensees, vendors, and other persons.  
Tables IA andm B show the base civil 
penalties for various reactor, fuel 
cycle, materials, and vendor programs.  
(Civil penalties issued to individuals 
are determined on a case-by-case 
basis.) The structure of these tables 
generally takes into account the gravity 
of the violation as a primary 
consideration and the ability to pay as a 
secondary consideration. Generally, 
operations involvinig greate r nuclear 
material inventories and greater 
potential consequences to the public 
and licensee employees receive higher 
civil penalties. Regarding the 
secondary factor of ability of various 
classes of licensees to pay the civil 
penalties, it is not the NRC's intention 
that the economic impact of a civil 
penalty be so seiere that it puts a 
licensee out of business (orders, rather 
than civil penalties, are used when the 
intent is to suspend or terminate 
licensed activities) or adversely affects 
-a licensee's ability to safely conduct 
licensed activities. The deterrent effect 
of civil penalties is best served when 
the amounts of the penalties take into 
account a licensee's ability to pay. In 
determining the amount of civil 
penalties for licensees for whom the 
tables do not reflect the ability to pay 
or the gravity of the violation, the NRC 
will consider as necessary an increase 
or decrease on a case-by-case basis.  
Normally, if a licensee can 
demonstrate financial hardship, the 
NRC will consider payments over 
time, including interest, rather than 
reducing te amount of the civil 
penalty. However, where a licensee 
claims financial hardship, the licensee 
will normally be required to address 
why it has sufficient resources to safely 
conduct licensed activities and pay 
license and inspection fees.
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2. avil el Asssssment 

In an effort to (1)emphasize the 
importance of adherence to requirements 
and (2) reinforce prompt self
identification of problems and root 
causes and prompt and comprehensive 
correction of violations, the NRC 
reviews each proposed civil penalty on 
its own merits and, after.considering all 
relevant circumstances, may adjust the 
base civil penalties shown in Table IA 
and IB for Severity Level 1, I1, and III 
violations as described below.

The civil penalty assessment process 
considers four dectsional points: (a) 
whether the licensee has had any Plrevious 
escalated enforcement action (regardless of 
the activity area) during the past 2 years or 
past 2 inspections, whichever is longer; 
(b) whether the licensee should be given 
credit for actions related to identification; 
(c) whether the licensee's corrective actions 
are prompt and comprehensive; and (d) 
whether, in view of all the circumstances, 
the matter in question requires the exercise 
of discretion. Although each of these 
decisional points may have several

associated considerations for any give4 
case, the outcome of the usses~meit 
process for each violatidn or problem, 
absent the exercise of dis on, is.  
limited to one of the following three 
results: no divil penalty, a bate civil 
penalty, or a base civil penalty 
escalated by 100%. The flow chart 
presented below is a graphic 
representation of the civil penalty 
assessment process.

"Should the lioensee be given credlt for actions 
reMated to Idenlflostion? 

i mtko.M..• SL. I and v0 oadons should nonnaely 
msutt In a cIvl penalty roganfless of 1O and CA.
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4. Initia Escalated Action.  

When the NRC detemines that a non
willful Severity level "violation or 
problem has occiurred, and the licensee 
has not had = previous escalated 
actions (regardless of the activity area) 
during the past 2 years or 2 inspections, 
whichever is longer, the NRC will 
consider whether the licensee's 
corrective action for the present 
violation or problem is reasonably 
prompt and comprehensive (see the 
discussion under Section VI.B.2.c, 
below). Using 2 years as the basis for 
assessment is expected to cover most 
situations, but considering a slightly 
longer or shorter period might be 
warranted based on the circumstances of 
a particular case. The starting point of 
this period should be considered the date 
when the licensee was put on notice of 
the need to take corrective action. For a 
licensee-identified violation or an event, 
this would be when the. licensee is aware 
"it a problem or violation exists 

puiring corrective action. For an 
-,RC-identified violation, the starting 
point would be when the NRC puts the 

* licensee on notice, which could be 
during the inspection, at the inspection 
exit .meeting, or as part of post
inspection communication.  

If the corrective action is judged to be 
prompt and comprehensive, a Notice of 
Violation normally should be issued 
with no associated civil penalty. If the 
corrective action is judged to be less 
than prompt and comprehenslve, the 
Notice of Violation normally should be 
Issued with a base civil penalty.  

b. Credit for Actions Related to 
IdeW caon.  

(1) If a Severity Level I or H violation 
or a willful Severity Level Mi violation 
has occurred-or if, during the past 2 
years or.2 inspections, whichever is 
longer, the licensee has been issued at 
"-Ast. one other escalated action-the civil 

3lty assessment should normally

consider the factor of identification in 
addition to cdrrective action (see the 
discussion under Section VI.B.2.c, below).  
As to identification, the NRC should 
consider whether the licensee should be.  
given credit for actions related to 
identification.  

In each case, the decision should be 
focused on identification of the problem 
requiring corrective action. In other 
words, although giving credit for 
Identfication and Corrective Action should 
be separate decisions, the concept of.  
Identificaton presumes that the identifier 
recognizes the existence of a problem, and 
understands that corrective action is 
needed. The decision on Identification 
requires considering all the circumstances 
of identification including: 

(i) Whether the problem requiring 
corrective action was NRC-identified, 
licensee-identified, or revealed through an 

('i) Whether prior opportunities existed to 
"idntify the problem requiring corrective 
action, and if so, the age and number of 

9 An "event," as used here, means (1) 
an event characterized by an active adverse 
impact on equipment or personnel, readily 
obvious by human observation or 
instrumentation, or (2) a radiological 
impact on personnel or the environment in 
excess of regulatory limits, such as an 
overexposure, a release of radioactive 
material above NRC limits, or a loss of 
radioactive material. For example, an 
equipment failure discovered through a spill 
of liquid, a loud noise, the failure to have a 
system respond properly, or an annuciator 
alarm would be considered an event; a 
system discovered to be inoperable through 
"a document review would not. Similarly, if 
"a licensee discovered, through quarterly 
dosimetry readings, that employees had 
been inadequately monitored for radiation, 
the issue would normally be considered 
licensee-identified; however, if the same 
dosimetry readings disclosed an 
overexposure, the issue would be 
considered an event.

those opportui ties; 
(iii) Whether the problem was 

revealed as the result of a licensee self
monitoring effort, such as conducting 
an audit, a. test, i surveillance, a design 
review, or troubleshooting; 
(iv) For a problem revealed through 

an event, the ease of discovery., and the 
degree of licensee initiative in 
identifying the root cause of the 
problem and any associated violations;.  

(v) For NRC-identified issues, 
whether the licensee would likely have 
identified the issue in the same time
period if the NRC had not been 
involved; 

(vi) For NRC-identified issues, 
whether the licensee should have 
identified the issue (and taken action) 
earlier;, and 

(vii) For cases in which the NRC 
identifies the overall problem requiring 
corrective action (e.g., a programmatic 
issue), the degree of licensee Initiative 
or lack of initiative in identfyn the 
problem or problems requring 
corrective action.  

(2) Although some cases may 
consider all of the above factors, the 
importance of each factor will vary 
based on the type of case as discussed 
in the following general guidance: (i) Licensee-Identified. When a 

problem requiring corrective action is 
licensee-identified (i.e., identified 
before the problem has resulted in an 
event), the NRC should normally give 
-the licensee credit for actions related to 
Identificatin, regardless of whether 
prior.opportities existed to identify 
the problem.  

('i) Identified Through an Event.  
When a problem requiring corrective 
action is identified through an event, 
the decision on whether to give the 
licensee credit for actions related to 
identification normally should consider 
the ease of discovery, whether the 
event occurred as the result of a 
licensee self-monitoring effort (i.e., 
whether the licensee was mlooking for 
the problem*), the degree of licensee
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initiative in .lentifying the problem or 
problems requiring corrective action, 
and whether prior opportunities existed 

V" to identify the problem.  
Any of these considerations may be 

overriding if particularly noteworthy or 
particularly egregious. For example, if 
the event occurred as the result of 
conducting a surveillance or similar self
monitoring effort (i.e., the licensee was 
looking for the problem), the licensee 
should normally be given credit for 
identification. As a second instance, 
even if the problem was easily 
discovered (e.g., revealed by a large 
spill of liquid), the NRC may choose to 
give credit because noteworthy licensee 
effort was exerted in ferreting out the 
root cause and associated violations, or 
simply because no prior opportunities 
(e.g., procedural cautions, post
maintenance testing, quality control 
failures, readily observable parameter 
trends, or repeated or locked-in 
annunciator warnings) existed to ideatify 
the problem.  

NOi) NRC-Idendfied. When a 
problem requiring corrective action is 
NRC-Idenified, the decision on whether 
to give the licensee credit for actions 
related to Identification should normally 
be based on an additional question: 
should the licensee have reasonably 
identified the problem (and taken action) 
earlier? 

In most cases, this reasoning maybe 
based simply on the case of the NRC 
inspector's discovery (e.g., conducting a 
walkdown, observing in the control 
room, performing a confirmatory NRC 
radiation survey, hearing a cavitating 
pump, or finding a valve obviously out 
of position). In some cases, the 
licensee's missed opportunities to 
identify the problem might include a 
similar previous violation. NRC or 
industry notices, internal audits, or 
readily observable trends.  

If the NRC identifies the violation but 
concludes that, under the circumstances, 
the licensee's actions related to 
Identification were not unreasonable, the

matter would be treated as licensee
identified for purposes of assessing the civil 
penalty. In such cases, the question of 
ldenaficaion credit shifts to whether the 
licensee should be penalized for NRC's 
identification of the problem.  

(iv) Mixed Identification. For *mixed" 
identification situations (i.e., where 
multiple violations exist, some NRC
identified, some licensee-identified, or 
where the NRC prompted the licensee to 
take action that resulted in the identification 
of the violation), the NRC's evaluation 
should normally determine whether the 
licensee could reasonably have been 
expected to identify the violation in the 
NRC's absence. This determination should 
consider, among other things, the timing of 
the NRC's discovery, the information 
available to the licensee that caused the 
NRC concern, the specificity of the NRC's 
concern, the scope of the licensee's efforts, 
the level of licensee resources given to the 
investigation, and whether the NRC's path 
of analysis had been dismissed or was being 
pursued in parallel by the licensee.  

In some cases, the licensee may have 
addressed the isolated symptoms of each 
violation (and may have identified the 
violations), but failed to recognize the 
common root cause and taken the necessary 
comprehensive action. Where this is true, 
the decision on whether to giye licensee.  
credit for actions related to Identification 
should focus on identification of the 
problem requimtg correcde acion (e.g., 
the progranmatic breakdown). As such, 
depending on the chronology of the various 
violations, the earliest of the individual 
violations might be considered missed 
opportunities for the licensee to have 
Identified the larger problem.  

(v) Missed Opportunities to Identify.  
Missed opportunities include prior 
notifications or missed opportunities to 
Identify or prevent violations such as (1) 
through normal surveillances, audits, or 
quality assurance (QA) activities; (2) 
through prior notice i.e., specific NRC or 
industry notification; or (3) through other 
reasonable indication of a potential problem 
or violation, such as observations of

employees and contractors, and failurn 
to take effective corrective steps. It 
may include findings of the NRC, the 
licensee, or industry made at other 
facilities operated by the licensee 
where it is reasonable to expect the 
licensee to take action to identify or 
prevent similar problems at the facilit 
subject to the enforcement action at 
issue. In assessing this factor, 
consideration will be given to, among 
other things, the opportunities availabi 
to discover the violation, the case of 
discovery, the similarity between the 
violation and the notification, the 
period of time between when the 
violation occurred and when the 
notification was issued, the action 
taken (or planned) by the licensee in 
response to the notification, and the 
level of management review that the 
notification received (or should have 
received).  
The evaluation of missed 

opportunities should normally depend 
on whether the information available t 
the licensee should reasonably have 
caused action that would have 
prevented the violation.- Missed 
opportunities is normally not applied 
where the licensee appropriately 
reviewed the opportunity for 
application to its activities and 
reasonable action was either taken or 
planned to be taken within a reasonabi 
time.  

In some situations the missed 
opportunity is a violation in itself. In 
these cases, unless the missed 
opportunity is a Severity Level Ill 
violation in itself, the missed 
opportunity violation may be grouped 
with the other violations into a single 
Severity Level III *problem.' 
However, if the missed opportunity is 
the ondy violation, then it should not 
normally be counted twice (i.e.. both 
as the violation and as a missed 
opportunity-*double counting*) unles 
the number of opportunities missed w 
particularly significant.  

The timing of the missed opportuni
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"liould also be considered. While a rigid 
ime-frame is unnecessary, a 2-year 

period should generally be considered 
for c6osisteny in implementation, as 
the period reflecing relatively current 
performance.  

(3) When the NRC determines that the 
licensee should receive credit for actions 
related to Idenafication, the civil penalty 
assessment should normally result in 
either no civil penalty or abase civil 
penalty, based on whether Corrective 
Action is judged to be reasonably 
prompt and comprehensive. When the 
licensee is not given credit for actions 
related to Idena'ficadon, the civil penalty 
assessment should normally result in a 
Notice of Violation with either a base 
civil penalty or a base civil penalty 
escalated by 100%, depending on the 
quality of Corrective Action, because the 
licensee's performance is clearly not 
acceptable.  

c. Creditfor Prompt and 
"omprehsilve Corrective Action.  

The purpose of the Corrective Action 
factor is to encourage licensees to (1) 
take the immediate actions necessary 
"upon discovery of a violation that will 
restore safety and compliance with the 
license, regulation(s), or other 
requirement(s); and (2) develop and 
implement (in a timely manner) the 
lasting actions that will not only prevent 
recurrence of the violation at issue. but 
will be appropriately comprehensive, 
given the significance and complexity of 
the violation, to prevent occurrence of 
violations with similar root causes.  

Regardless of other circumstances 
(e.g., past enforcement history, 
identification), the licensee's corrective 
actions should always be evaluated as 
part of the civil penalty assessment 
process. As a reflection of the 
importance given to this factor, an NRC 
judgment that the licensee's corrective 
action has not been prompt and 
"-mprehensive will always result in 

aing at least a base civil penalty.

In assessing this factor, consideration will 
be given to the timeliness of the corrective 
action (including the promptness in 
developing the schedule for long term 
corrweve action), the adequacy of the 
licensee's root cause analysis for the 
violation, and, given the significance and 
complexity of the issue., the 
comprehensiveness of the corrective action 
(i.e., whether the action is focused 
narrowly to the specific violation or broadly 
to the general area of concern). Even in 
cases when the NRC, at the time of the 
enforcement conference, identifies 
additional peripheral or minor corrective 
action still to be taken, the licensee may be 
given credit in this area, as long as the 
licensee's actions addressed the underlying 
root cause and are considered sufficient to 
prevent recurrence of the violation and 
similar violations.  

Normally, the judgment of the adequacy 
of corrective actions will hinge on whether 
the NRC had to take action to focus the 
licensee's evaluative and corrective process 
in order to obtain comprehensive corrective 
action. This will normally be judged at the 
time of the eafordement conference (e.g., 
by outlining substantive additional areas 
where corrective action is needed). Earlier 
informal discussions between the licensee 
and NRC inspectors or management may 
result in improved corrective action, but 
should not normally be a basis to deny 
credit for Corrective Action. For cases in 
which the licensee does not get credit for 
actions related to ldentfication because the 
NRC identified the problem, the assessmen 
of the licensee's corrective action should 
begin from the time when the NRC put the 
licensee on notice of the problem.  
Notwithstanding eventual good 
comprehensive corrective action, if 
immediate corrective action was not taken 
to restore safe. and compliance once the 
violation was Identified, corrective action 
would not be considered prompt and 
comprehensive.  

Corrective action for violations involving 
discrimination should normally only be 
considered comprehensive if the licensee 
takes prompt, comprehensive corrective

action that (1) addresses til broader 
environmen" f6r raising safety concerns 
in the workplace, and (2) provides a 
remedy for the particular 
discrimination it issue.  

In response to violations of 10 CFR 
50.59, corrective action should 
normally be considered prompt and 
comprehensive only if the licensee 

(i) Makes a prompt~decision on 
operability; and either 

(id) Milkes a prompt evaluation under 
10 CFR 50.59 if the licensýe intends to 
maintain the facility or procedure in the 
as found condition; or 

(iii) Promptly initiates corrective 
action consistent with Criterion XVI of 
10 CFR 50, Appendix B, if it intends 
to restore the facility or procedure to 
the FSAR description.  

d. Erercise of Discretin.  

As provided in Section VIL -Exercise 
of Discretion," discretion may be 
exercised by citier escalating or 
mitigating the amount of the civil 
penalty determined after applying the 
civil penalty adjustment facton to 
ensure that the proposed civil penalty 
reflects the NRC's concern regarding 
the violation at issue and that it 
conveys the appropriate message to the 
licensee. However. in no instance will 
a civil penalty for any one violation 
exceed $110,000 per day.  

TABLE IA-BAn CII PENALTIES 

a. Power rcwm Maid 
pa800 Mdion pntL ...... $110.00 

b. Fuel fabdcior Industrial 
proessoa. ant WWenr 
spat fuel and monthored nefievAle storge 
imstllatow .................. 7..50 

c. .Test rcacwso, mills a&d 
umUium conversiom ftcliies.  
contrctlors. vendors, waste 

Vsposa licensem, ad 
industrial radiogaphers .......... 1.000 

d. Research reactors, academic, 
medical, or odeer numarl 
licenseet ......................... $5.500
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wfies, waclear plwmaces, and pkwlcian 
offices.  

TABLE lB-BASE CIVIL PENALTIES 

Severity Lcvel Base Civil Penalty 
Amow (Percem of amoun 
listed in Table 1A) 

I................................ 100% 
.............. ........... 80% 

ml ................................. 50% 

C. Orders 

An order is a written NRC directive to 
modify, suspend, or revoke a license; to 
cease and desist from a given practice or 
activity; or to take such other action as 
may be proper (see 10 CFR 2.202).  
Orden may also be issued in lieu of, or 
in addition to,. civil penalties, as 
appropriate-for Severity Level I, H, or 
M violations. Order may be Issued as 
follows: 

I. License Modification orders are 
issued when some change in licensee 
equipment, procedures, pesonnel, or 
management controls is necessary.  

2. Suspenion Orers maybe used: 
(a) To remove a threat to the public 

health and safety, common defense and 
security, or the environment; 

(b) To stop facility construction when, 
0) Further work could preclude or.  

significanty hinder the identification or 
correction of an improperly constructed 
safety-related system or component; or 

(HI) The licensee's quality assurance 
program implementation is not adequate 
to provide confidence that construction 
activities are being properly carried out; 
(c) When the licensee has not 

responded adequately to other 
enforcement action; 

(d) When the licensee interferes with 
the conduct of an Inspection or 
investigation; or 

(e) For any reason not mentioned 
above for which license revocation is

legally authorized.  
Suspensions may apply to all or part of 

the licensed activity. Ordinarily, a licensed 
activity is not suspended (nor is a 
suspension prolonged) for failure to comply 
with requirements where such failure is not 
willful and adequate corrective action has 
been taken.  

3. Revocation Orders may be used: 
(a) When a licensee is unable or 

unwilling to comply with NRC 
requirements; 

(b) When a licensee refuses to correct a 
violation;.  

(c) When licensee does not respond to a 
Notice of Violation where a response was 
required; 
(d) When a licensee refuses to pay an 

applicable fee under the Commission's 
regulations; or 

(e) For any other reason for which 
revocation is authorized under section 186 
of the Atomic Energy Act (e.g., any 
condition which would warrant refusal of a 
license on an original application).  

4. Cease and Desist Orders may be.used 
to t an unauthorized activity that has 
continued after notification by the NRC that 
the activity is unauthorize 
5. Orders to unlicensed persons, 

including vendors and contractors, and 
employees of any of them, are used when 
the NRC has identified deliberate 
misconduct that may cause a licensee to be 
in violation of an NRC requirement or 
where incomplete or inaccurate information 
is deliberately submitted or where the NRC 
loses its reasonable assurance that the 
licensee will meet NRC requirements with 
that person involved in i sed activities.  

Unless a separate response is warranted 
pursulan to 10 CFR 2.201, a Notice of 
Violation need not be issued where an order 
is based on violations described in the 
order. The violations described in an order 
need not be categorized by severity level.  

Orders are made effective immediately, 
with6ut prior opportunity for hearing, 
whenever it is determined that the public 
health, interest, or safety so requires, or 
when the order is responding to a violation 
involving willfulness. Otherwise, a prior

opportunity for a hearing on the orde is afforded. For cases in which the 
NRC believes a basis could reasOnab 
exist for not taking the action as 
proposed, the licensee will ordinarily be afforded an opportunity to show 
why the order should not be issued in 
the proposed manner by way of a 
Demand for Information. (See 10 CF 2.204) 

D. Related A4ministrative Actions 

In addition to the formal enforcemeL 
actions, Notices of Violation, civil 
penalties, and orders, the NRC also 
uses administrative actions, such as 
Notices of Deviation, Notices of 
Nonconformance, Confirmatory Actio 
Letters, Letters of Reprimand, and 
Demands for Information to 
supplement its enforcement program.  
The NRC expects licensees and 
vendors to adhere to any obligations 
and commitments resulting from these 
actions and will not hesitate to issue 
appropriate orden to ensure that these 
obligations and commitments are met.  

1. Notices of Deviation are written 
notices describing a licensee's failure 
to satisfy a commitment Where the 
commitment involved has not been 
made a legally binding requirement. A 
Notice of Deviation requests a licensee 
to provide a written explanation or 
satement describing corrective steps 
taken (or planned), the results 
achieved, and the date when corrective 
action will be completed.  
2. Notices of Nonconformance are 

written notices describing vendors 
failures to meet commitments which 
have not been made legally binding 
requirements by NRC. An example is 
a commitment made in a procurement 
contract with a licensee as required by 
10 CFR Part 50, Appendix B. Notices
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of Nonconformances request 
non-licensees to provide written 
explanations or statemenuts describing 
corrective steps (taken or planned), the 
results achieved, the dates when 
corrective actions will be completed, 
and measures taken to preclude 
recurrence.  

3. Confirmatory Action Letters are 
letters confirming a licensee's or 
vendor's agreement to take certain 
actions to remove significant concerns 
about health and safety, safeguards, or 
the environment.  

4. Letters of Reprimand are letters 
addressed to individuals subject to 
Commission jurisdiction identifying a 
significant deficiency in their 
performance of licensed activities.  
5. Demands for Information are 

demands for information from licensees 
or other persons for the purpose of 
enabling the NRC to determine whether 
an order or other enforcement action 
should be issued.  

VIL EXERCISE OF DIScREON 

otwithstanding the normal guidance 
contained in this policy, as provided in 
Section M. 'Rsponsibilities,- the NRC 
may choose to exercise discretion and 
either escalate or mitigate enforcement 
sanctions within the Commission's 
statutory authority to ensure that the 
resulting enforcement action 
appropriately reflects the level of NRC 
concern regarding the violation at issue 
and conveys the appropriate message to 
the licensee.  

A-. Fscalaton of forcemewo r Snions 

The NRC considers violations 
categorized at Severity Level I, II, or III 
to be of significant regulatory concern.  
If the application of the normal guidance 
in this policy does not result inan 
appropriate sanction, with the approval 
of the Deputy Executive Director and 
consultation with the EDO and 
Commission, as warranted, the NRC

may apply its full enforcement authority 
where the action is warranted. NRC actik 
may include (1) escalating civil penalties, 
C2) issuing appropriate orders, and 
(3) assessing civil penalties for continuing 
violations on a per day basis, up to the 
statutory limit of $110,000 per violation, 
per day.  

1. Civil penalties. Notwithstanding the 
outcome of the normal civil penalty 
assessment process addressed in Section 
VI.B, the NRC may exercise discretion by 
either proposing a civil penalty where 
application of the factors would otherwise 
result in zero penalty or by escalating the 
amount of the resulting civil penalty (i.e., 
base or twice the base civil penalty) to 
ensure that the proposed civil penalty 
reflects the significance of the 
circumstances and conveys the appropriate 
regulatory message to the licensee. The 
Commission will be notified if the deviation 
in the amount of the civil penalty proposed 
under this discretion from the amount of the 
civil penalty assessed under the normal 
process is more than two times the base 
civil penalty shown in Tables IA and lB.  
Examples when this discretion should be 
considered include, but are not limited to 
the following: 
(a) Problems categorized at Severity 

Level I or .I; 
(b) Overexposures, or releases of 

radiological material in excess of NRC 
requirements; 

(c) Situations involving particularly poor 
licensee performance, or involving 
willfulness; 

(d) Situations when the licensee's 
previous enforcement history has been 
particularly poor, or when the current 
violation is directly repetitive of an earlier 
violation; 

(e) Situations when the violation results 
in a substantial increase in risk, including 
cases in which the duration of the violation 
has contributed to the substantial increase; 
(f) Situations when the licensee made a conscious decision to be in noncompliance 

in order to obtain an economic benefit; 
(g) Cases involving the loss of a source.  

In addition, unless the licensee self-

T z .. f ~ p e r 10, 1 
identifies and reports the loss to the on NRC, these cases should normally result in a civil penalt in an amount , 
least in the order of the cost Ofan 
authorized disposal of the material or 
of the transfer of the material to an authorized recipient; or 

(h) Severity Level 11 or HI violation: 
associated with departures from the Final Safety Analysis Report identified after two years from October 18, 1996 Such a violation or problem would 
consider the number and nature of the 
violations, the severity of the 
violations, whether the violations were continuing, and who identified the 
violations (and if the licensee identified 
the violation, whether exercise of 
Section VIHB.3 enforcement discretion 
is wamnted).  

2. Orders. The NRC may, where necessary or desirable, issues orders in 
conjunction with or in lieu of civil 
penalties to achieve or formalize 
corrective actions and to deter further 
recurrence of sedous violations.  

3. Dailycivilpenalties. Inorderto 
recognize the added technical safety 
significance or reguatory significance 
for those cases where a very strong 
message is warranted for a significant 
violation that continues for more than 
one day, the NRC may exercise 
discretion and assess a separate 
violation and attendant civil penalty up 
to the statutory limit of $110,000 for 
each day the violation continues. The 
NRC may exercise this discretion if a 
licensee was aware or clearly should 
have been aware of a violation, or if 
the licensee had an opportunity to 
identify and correct the violation but 
failed to do so.  

B. Mitigation of Enforceme Sanmctions 

The NRC may exercise discretion and 
refrain from issuing a civil penalty 
and/or a Notice of Violation, if the 
outcome of the normal process 
described in Section VLB does not 
result in a sanction consistent with an

-13-
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appropriate regulatory message.  
'Howevýr, even if the NRC exercises 

this discretion, when the licensee failed 
to make a required report to the NRC, a 
Separate enforcement action will 

:1 normally be issued for the licensee's 
failure to make a required report. The 
approval of the Director, Offiee of 
Enforcement, with consultation with the 
Deputy Executive Director as 
warranted, is required for exercising 
discretion of the type described in 
Section VILB. l.b where a willful 
violation is involved, and of the types 
described in Sections VI!.B.2 through 
VI.B.6. Commission notification is 
required for exercising discretion of the 
type described in: (1) Section VH.B.2 
the first time discretion is exercised 
during that plant shutdown, and (2) 
Section VILB.6 where~appropriate 
based on the uniqueness or significance 
of the issue. Examples when discretion 
should be considered for departing from 
the normal approach in Section VI.B 
include but are not limited to the 
following: 

1. Licensee-Identified Severity Level 
IV Violations. The NRC, with the 
approval of the Regional Administrator 
or his or her designee, may refrain from 
issuing a Notice of Violation for a 
Severity Level IV violation that is 
documented in an inspection report (or 
official field notes for some material 
cases) and described therein as a Non
Cited Violation (NCV) provided that the 
insecton report includes a brief 
description of the corrective action and 
that the violation meets all of the 
following criteria: 
(a) It was identified by the licensee; 
(b) It was not a violation that could 

reasonably be expected to have been 
prevented by the licensee's corrective 
action for a previous violation or a 
previous licensee finding that occurred 
within the past 2 years of the inspection 
at issue, or the period within the last" 
two inspections, whichever is longer; 

(c) Itwas or will be corrected within 
a reasonable time, by specific corrective

action committed to by the licensee by the 
end of the inspection, including immediate 
corrective action and comprehensive 
corrective action to prevent recurrence; 

(d) It was not a willful violation or if it 
was a willful violation; 

(i) The information concerning the 
violation, if not required to be reported, 
was promptly provided to appropriate NRC 
personnel, such as a resident inspector or 
regional section or branch chief; 

(di) The violation involved the acts of a 
low-level individual (and not a licensee 
official as defined in Section IV.C); 

(iii) The violation appears to be the 
isolated action of the employee without 
management involvement and the violation 
was not caused by lack of management 
oversight as evidenced by either a history 
of isolated willful violations or a lack of 
adequate audits or supervision of 
employees; and 

(Qv) Significant remedial action 
commensurate with the circumstances was 
taken by the licensee such that it 
demonstrated the seriousness-of the 
violation to othereemployees and 
CoMta rs, thereby creating a deterrent 
effect within the licensee's organization.  
Although removal of the employee from 
licensed activities is not necessarily 
required, substantial disciplinary action is 
expected.  

2. Violations Identified During Extended 
Shutdowns or Work Stoppages. The NRC 
may refrain from issuing a Notice of 
Violation or a proposed civil penalty for a 
violation that is identified after (1) the NRC 
has taken significant enforcement action 
based upon a major safety event 
contributing to an extended shutdown of an 
operating reactor or a material licensee (or 
a work stoppage at a construction site),.or 
(ii) the licensee enters an extended 
shutdown or work stoppage related to 
generally poor performance over a long 
period of time, provided that the violation 
is documented in an inspection report (or 
official field notes for some material cases) 
and that it meets all of the following 
criteria: 

(a) It was either licensee-identified as a

result of a comprehensive program fo problem identification and correction 
that was developed in response to the 
shutdown or identified as a result of a 
employee allegation to the licensee; ( the NRC identifies the violation and a 
of the other criteria are met, the NRC 
should determine whether enforcemen 
actionr is necessary to achieve remedia 
action, or if discretion may still be 
appropriate.) 

(b) It is based upon activitiesof the 
licensee prior to the events leading to 
the shutdown; 

(c) It would not be categorized at a 
severity level higher than Severity 
Level II; 
(d) It was not willful; and 
(e) The licensee's decision to restart 

the plant requires NRC concurrence.  
3. Violations Involving Old Design 

Issues. The NRC may refrain from 
proposing a civil penalty for a Severity 
Level H or M violation involving a 
past problem, such as in engineering, 
design, or installation, provided that 
the violation is docmmented in an 
inspection report (or official field notes 
for some material cases) that includes a 
description of the corrective action and 
that it meets all of the following 
criteria: 

(a) It was a licensee-identified as a 
result of its voluntary initiative; 

(b) It was or will be corrected, 
including immediate corrective action 
and long term comprehensive 
corrective action to prevent recurrence, 
within a reasonable timie following 
identification (this action should 
involve expanding the initiative, as 
necessary, to identify other failures 
caused by similar root causes); and 

(c) It was not likely to be identified 
(after the violation occurred) by routine 
licensee efforts such as normal 
surveillance or quality assurance (QA) 
activities.  

In addition, the NRC may refrain 
from issuing a Notice of Violation for 
cases that meet the above criteria 
provided the violation was caused by

- 14 -
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coaduct that is not reasonably linked to 
eent performance (normally, 
clations that are at least 3 years old or 

violations occurring during plant 
construction) and there had not been 
prior notice so that the licensee should 
have reasonably identified the violation 
earlier. This exercise of discretion is to 
place a premium on licensees initiating 
efforts to identify and correct subtle 
violations that are not likely to be 
identified by routine efforts before 
degraded safety systems are called upon 
to work.  

Section VII.B.3 discretion would not 
normally be applied to departures from 
the FSAR if: 

(a) The NRC identifies the violation 
unless it was likely in the staff's view 
that the licensee would have identified 
the violation in light of the def'ied 
scope, thoroughness, and schedule of 
the licensee's initiative (provided the 
schedule provides for completion of the 
licensee's initiative within two years 
after October. 18, 1996; 

"b) The licensee identifies the 
ation as a result of an event or 

"e .villance or other required testing 
where required corrective action 
identifies the FSAR issue; 
(c) The licensee identifies the 

violation but had prior opportunities to 
do so (was aware of the departure from 
the FSAR) and failed to correct it 
earlier; 

(d) There is willfulness associated 
with the violation; 

(e) The licensee fails to make a report 
required by the identification of the 
departure from the FSAR; or 

(f) The licensee either 'fais to take 
comprehensive corrective action or fails 
to appropriately expand the corrective 
action program. The corrective action 
should be broad with a defined scope 
and schedule.  

4. Violations Identified Due to 
Previous Escalated Enforcement Action.  
The NRC may refrain from issuing a 
Notice of Violation or a proposed civil 
penalty for a violation that is identified

after the NRC has taken escalated 
enforcement action for a Severity Level 11 
or III violation, provided that the violation 
is documented in an inspection report (or 
official field notes for some material cases) 
that includes a description of the corrective 
action and that it meets all of the following 
criteria: 
(a) It was licensee-identified as part of 

the corrective action for the previous 
escalated enforcement action; 

(b) It has the same or similar root cause 
as the violation for which escalated 
enforcement action was issued; 

(c) It does not substantially change the 
safety significance or the character of the 
regulatory concern arising out of the initial 
violation; and 

(d) It was or will be corrected, including 
immediate corrective action and long term 
comprehensive corrective action to prevent 
recurrence, within a reasonable time 
following identification.  

5. Violations involving Certain 
Discrimination Issues. Enforcement 
discretion may be exercised for 
discrimination cases when a licensee who.  
without the need for government 
intervention, identifies an issue of 
discriminatim and takes prompt, 
comprehensive, and effqctive corrective 
action to address both the particular 
situation and the overall work environment 
for raising safety concerns. Similarly.  
enforcement may not be warranted where a 
complaint is filed with the Department of 
Labor (DOL) under Section 211 of the 
Fnergy Reorganization Act of 1974, as 
amended, but the licensee settles the matter 
before the DOL maks an initial finding of 
discrimination and addresses the overall 
work environment Alternatively, if a 
finding of discrimination is made, the 
licensee may choose to settle the case 
before the evideniary hearing begins. In 
such cases, the NRC may exercise its 
discretion not to take enforcement action 
when the licensee has addressed the overall 
work environment for raising safety 
concerns and has publicized that a 
complaint of discrimination for engaging in 
protected activity was made to the DOL,

that the matter was settled to the 
satisfaction of the employee (the terms 
of the specific settlement agreement 
need not be posted), and that, if the 
DOL Area Office found 
discrimination, the licensee has taken 
action to positively reemphasize that 
discrimination will not be tolerated.  
Similarly, the NRC may refrain from 
taking enforcement action if a licensee 
settles a matter promptly after a person 
comes to the NRC without going to the 
DOL. Such discretion would normally 
not be exercised in cases in which the 
licensee does not appropriately address 
the overall work environment (LL, by 
using training, postings, revised 
policies or procedures, any necessary 
disciplinary action, etc., to 
communicate its policy against 

-discrimination) or in cases that involve: 
allegatiom of discrimination as a result 
of providing information directly to the 
NRC, allegations of discrimination 
caused by a manager above frtt4ine 
spervisor (consistent with current 
Enforcement Policy classification of 
Severity Level I or H violations), 
allegations of discrimination where a 
history of findings of discrimination 
(by the DOL or the NRC) or 
settlements suggests a programmatic 
rather than an isolated discrimination 
problem, or allegations of 
discr'imination which appear 
particularly blatant or egregious.  . 6. Violations Involving Special 
Circumstances. Notwithstanding the 
outcome of the normal civil penalty 
assessment process addressed in 
Section VI.B, as provided in Section 
HI "Responsibilities, a the NRC may 
reduce or refrain from issuing a civil 
penalty or a Notice of Violation for a 
Severity Level H or HI violation based 
on the merits of the case after 
considering the guidance in this 
statement of policy and such factors as 
the age of the violation, the safety 
significance of the violation, the overall 
sustained performance of the licensee 
has been particularly good, and other
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relevant circumstances, including any 
that may have changed since the 
violation. This disreion is expected to 
be exercised only. where application of 
the normal guidance in the policy is 
unwarranted.  

C. Eercise of Discredon for an 
Openr g Facity 

On occasion, circumstances may arise 
where a licensee's compliance with a 
Technical Specification (TS) Limiting 
Condition for Operation or with other 
license conditions would involve an 
unnecessary plant transient or 
performance of testing, inspection, or 
system realignment that is inappropriate 
with the specific plant conditions, or 
unnecessary delays in plant startup 
without a corresponding health and 
safety benefit In these circumstances.  
the NRC staff may choose not to 
enforce the-applicable TS or other.  
license condition. This enforcement 
discretion, designated as a Notice of 
Enforcement Discretion (NOED), will 
only be exercised if the NRC staff is 
dearly satisfied that the action is 
consistent with protecting the public 
health and safety. A licensee seeking 
the issuance of a NOED must provide a 
written justification, or in circumstances 
where.good cause is shown, oral 
justification followed as soon as possible 
by written justification, which 
documents the safety basis for the 
request and provides whatever other 
information the NRC staff deems 
necessary in making a decision on 
whether or not to issue a NOED.  I-r• appropriate Regional 
Administrator, or his or her designee, 
may issue a NOED where the 

noncompliance is temporary and 
mecrring when an amendment is not 

practical. The Director, Office of 

Nuclear Reactor Regulation, or his or 
her designee, may issue a NOED if the 
expected noncompliance will occur 
during the brief period of time it 
requires the NRC staff to process an

emergency or exigent license amendment 
under the provisions of 10 CFR 50.91(aX5) 
or (6). The person exercising enforcement 
discretion will document the decision.  

For an operating plant, this exercise of 
enforcement discretion is intended to 
minimize the potential safety consequences 
of unnecessary plant transients with the 
accompanying operational risks and impacts 
or to eliminate testing, inspection, or 
system realignment which is inappropriate 
for the particular plant conditions. For 
plants in a shutdown condition, exercising 
enforcement discretion is intended to reduce 
shutdown risk by, again. avoiding testing, 
inspection or system realignment which is 
inappropriate for the particular plant 
conditions, in that, it does not provide a 
safety benefit or may, in fact, be 
detrimental to safety in the particular plant 
condition. Exercising enforcement 
discretion for plants attempting to startup is 
less likely than exercising it for an 
operating plant, as simply delaying startup 
does not usually leave the plant in a 
condition in which it could eVerien 
undesirable transients. In such cases, the 
Commission would expec that discretion 
would be exercised with respect to 
equipment or systems only when it has at 
least concluded that, notwithstanding the 
conditions of the license: (1) The equipment 
or system does not perform a safety 
function in the mode in which operation is 
to occur; (2) the safety function performed 
by the equipment or system is of only 
marginal safety benefit, provided remaining 
in the current mode increases the likelihood 
of an unnecessary plant transient; or (3) the 
TS or btier license condition requires a 
test, inspection or system realignment that 
is inappropriate for the particular plant 
conditions, in that it does not provide a 
safety benefit, or may, in fact, be 
detrimental to safety in the particular plant 
condition.  
: The decision to exercise enforcement 
discretion does not change the fact that a 
violation will occur nor does it imply that 
enforcement discretion is being exercised 
for any violation that may have led to the 
violation at issue. In each case where the

-16-
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NRC staff has chosen to issue a 
NOED, enforcement action will 
normally be taken for the root caus 
to the extent violations were involv 
that led to the noncompliance for v 
enforcement discretion was used.  
enforcement action is intended to 
emphasize that licensees should not 
rely on the NRC's authority to exe, 
enforcement discretion as a routine 
substitute for compliance or for 
requesting a license amendment.  

Finally, it is expected that the NR 
staff will exercise enforcement 
discretion in this area infrequently.  
Although a plant must shut down, 
refueling activities may be suspend 
or plant startup may be delayed, at 
the exercise of enforcement discret 
the NRC staff is under no obligatio 
take such a step merely because it 
been requested. The decision to fo 
enforcement is discretionary. Whe 
enforcement discretion is to be 
exercised, it is to be exercised only 
the NRC staff is clearly satisfied th 
such action is warranted from a he.  
and safety perspective.  

VIIL ENFORCEIMEN ACTIONS 
INVOLVING INDIVIDUALS 

Enforcement actions involving 
individuals, including licensed 
operators, are significant personnel 
actions, which will be closely 
controlled and judiciously applied.  
enforcement action involving an 
individual will normally be taken o 
when the NRC is satisfied that the 
individual fully understood, or shoe 
-have understood, his or her 
responsibility; knew, or should ha% 
known, the required actions; and 
knowingly, or with careless disreg; 
(i.e., with more than mere neglige.  
failed to take required actions whK 
have actual or potential safety 
significance. Most tr-angressions, 
individuals at the level of Severity 
Level II or IV violations will be 
handled by citing only the facility
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'censee.  
loe serious violations, including 

osm involving the integrity of an 
individual (e.g., lying to the NRC) 
concerning matters within the scope of 
the individual's responsibilities, will be 
considered for enforcement action 
against the individual as well as against 
the facility licensee. Action against the 
individual, however, will not be taken if 
*the improper action by the individual 
was caused by management failures.  
The following examples of situations 
illustrate this concept: 

* Inadvertent individual mistakes 
resulting from inadequate training or 
guidance provided by the facility 
licensee.  

* Inadvertently missing an 
insignificant procedural requirement 
when the action is routine, fairly 
uncomplicated, and there is no unusual 
circumstance indicating that the 
procedures should be referred to and 
followed step-by-step.  

a Compliance with an express 
ection of management, such as the 

alt Supervisor or Plant Manager, 
resulted in a violation unless the 
Individual did not express his or her 
concern or objection to the direction.  

* Individual error directly resulting 
from following the technical advice of 
an expert unless the advise was clearly 
unreasonable and the licensed individual 
should have recognized it as such.  

* Violations resulting from 
inadequate procedures unless the 
individual used a faulty procedure 
knowing it was faulty and had not 
attempted to get the procedure 
corrected.  

LUsted below are examples of 
situations which could result in 
enforcement actions involving 
individuals, licensed or unlicensed. If 
the actions described in these examples 
are taken by a licensed operator or taken 
deliberately by an unlicensed individual, 
enforcement action may be taken 
directly against the individual.  

'owever, violations involving willful

conduct not amounting to deliberate action 
by an unlicensed individual in these 
situations may result in enforcement action 
against a licensee that may impact an 
individual. The situations include, but are 
not limited to, violations that involve: 

* Willfully causing a licensee to be in 
violation of NRC requirements.  

* Willfully taking action that would have 
caused a licensee to be in violation of NRC 
requirements but the action did not do so 
because it was detected and corrective 
action was taken.  

e Recognizing a violation of procedural 
requirements and willfully not taking 
corrective action.  

e W'dlfully defeating alarms which have 
safety significance.  

o Unauthorized abandoning of reactor 
controls.  

"* Dereliction of duty.  
"* Falsifying records required by NRC 

regulations or by the facility license.  
* Willfully providing, or causing a 

licensee to provide, an NRC inspector or 
investigator with inaccurate or incomplete 
information on a matter material to the 
NRC.  

* Wlfully withholding safety significant 
information rather than making such 
information known to appropriate 
supervisory or technical personnel in the 
licensee's organization.  

* Submitting false information and as a 
result gaining unescorted access to a 
nuclear power plant.  

* Wllfully providing false data to a 
licensee by a contractor or other person 
who provides test or other services, when 
the data affects the licensee's compliance 
with 10 CFR part 50, appendix B, or other 
regulatory reqirement.  

o Willfully providing false certification 
that components meet the requirements of 
their intended use, such as ASME Code.  

* Willfully supplying,, by vendors of 
equipment for transportation of radioactive 
material, casks that do not comply with 
their certificates of compliance.  

* Willfully performing unauthorized 
bypassing of required reactor or other 
facility safety systems.

* Willfully taking actions that violate 
Technical Specification Umiting 
Conditions for Operation or other 
license conditions (enforcement action 
for a willful violation will not be taken 
if that violation is the result of action 
taken following the NRC's decision to 
forego enforcement of the Technical 
Specification or other license condition 
or if the operator meets the 
requirements of 10 CFR 50.54 (x), 
(i.e., unless the operator acted 
unreasonably considering all the 
relevant circumstances surrounding the 
emergency.) 

Normally, some enforcement action is 
taken against a licensee for violations 
caused by significant acts of 
wrongdoing by its employees, 
contractors, or contractors' employees.  
In deciding whether to issue an 
enforcement action to an unlicensed 
person as well as to the licensee, the 
NRC recognizes that judgments will 
have to be made on a case by case 
basis. In making these decisions, the 
NRC will consider factors such as the 
following: 

1. The level of the individual within 
the organization.  

2. The individual's training and 
experience as well as knowledge of the 
potential consequences of the 
wrongdoing.  

3. The safety consequences of the 
misconduct.  

4. The benefit to the wrongdoer, 
e.g., personal or corporate gain.  

5. The degree of suPervision of the 
individual, Le., how closely.is the 
individual monitored or audited, and 
the likelihood of detection (such as a 
radiographer working independently in 
the field as contrasted with a team 
activity at a power plant).  

6. The employer's response, e.g., 
disciplinary action taken.  

7. The attitude of the wrongdoer, 
e.g., admission of wrongdoing, 
acceptance of responsibility.  

8. The degree of management 
responsibility or culpability.
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*1 9. Who identified tke misconduct.  
Any proposed enforcement action 

involving individuals must be issued 
with the concurrence of the Deputy 
Executive Director. The particular 
sanction to be used should be 
determined on a case-by-case basis.' 
Notices of Violation and Orders are 
examples of enforcement actions that 
may be appropriate against individuals.  
The administrative action of a Letter of 
Reprimand may also be considered. In 
addition, the NRC may issue Demands 
for Information to gather information to 
enable it to determine whether an order 
or other enforcement action should be 
issued.  

Orders to NRC-icensed reactor 
operators may involve suspension for a 
specified period, modification, or 
revocation of their individual licenses.  
Orders to unlicensed individuals might 
include provisions that would: 

* Prohibit involvement in NRC 
licensed activities for a specified period 
of time (normally the period of 
suspension would not exceed 5 years) or 
until certain conditions are satisfied, 
e.g., completing specified training or 
meeting certain qualifications.  

* Require notification to the NRC 
before resuming work in licensed 

10 Except for individuals subject to 
civil penalties under section 206 of the 
Energy Reorganization Act of 1974, as 
amended, NRC will not normally 
impose a civil penalty against an 
individual. However, section 234 of the 
Atomic Energy Act (ARA) gives the 
Commission authority to impose civil 
penalties on *any person." *Person" is.  
broadly defined in Section 1 ls of the 
AEA to include individuals, a variety of 
organizations, and any representatives 
or agents. This gives the Commission 
authority to impose civil penalties on 

* employees of licensees or on separate 
entities when a violation of a 
requirement directly imposed on them is 
committed.

activities.  
0 Require the person to tell a prospective 

employer or customer engaged in licensed 
activities that the person has been subject to 
an NRC order.  

In the case of a licensed operator's failure 
to meet applicable fitness-for-duty 
requirements (10 CFR55.53J)). the NRC 
may issue a Notice of Violation or a civil 
penalty to the Part 55 licensee, or an order 
to suspend, modify, or revoke the Part 55 
license. These actions may be taken the 
first time a licensed operator fails a drug or.  
alcohol test, that is, receives a confirmed 
positive test that exceeds the cutoff levels of 
10 CFR Part 26 or the facility licensee's 
cutoff levels, if lower. However, normally 
only a Notice of Violation will be issued for 
the first confirmed positive test in the 
absence of aggravating circumstances such 
as errors in the performance of licensed 
duties or evidence of prolonged use. In 
addition, the NRC intends to issue an order 
to suspend the Part 55 license for up to 3 
years the second time a licensed operator 
exceeds those cutoff levels. In the event 
there are less than 3 years remaining in the 
term of the individual's license, the NRC 
may consider not renewing the individual's 
license or not issuing a new license after 
the three year period is completed. The 
NRC intends to issue an order to revoke the 
Part 55 license the third time a licensed 
operator exceeds those cutoff levels. A 
licensed operator or'applicant who refuses 
to participae in the drug and alcohol testing 
programs established by the facility licensee 
or who is involved in the sale, use, or 
possession of an illegal drug is also subject 
to license suspension, revocation, or denial.  

In addition, the NRC may take 
enforcement action against a licensee that 
may impact an individual, where the 
conduct of the individual places in question 
the NRC's reasonable assurance that 
licensed activities will be properly 
conducted. The NRC may take 
enforcement action for reasons that would 
warrant refusal to issue a license on an 
original application. Accordingly, 
appropriate enforcement actions may be 
taken regarding matters that raise issues of
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integrity, competence, fitness-fot 
or other matters that may not 
necessarily be a violation of spec 
Commission requirem.  

In the case ofan unlicensed per 
whether a firm or an individual, ; 
order modifying the facility licen 
may be issued to require (1) the 
removal of the person from all li( 
activities for a specified period o0 
or indefinitely, (2) prior notice tc 
NRC before utilizing the person i 
licensed activities, or (3) the lice4 
provide notice of the issuance of 
an order to other persons involve 
licensed activities making referen 
inquiries. In addition, orders to 
employers might require retrainir 
additional oversight, or independ, 
verification of activities performe 
the person, if the person is to be 
involved in licensed activities.  

IX. INACCURATE AND 
INOOMPLETE INFORMATION 

A violation of the regulations 
involving submittal of incomplete 
and/or inaccurate information, wl 
or not considered a material false 
statement, can result in the full re 
of enforcement sanctions. The la 
of a communication failure as a 
material false statement will be ur 
on a case-by-case basis and will l 
reserved for egregious violations.  
Violations involving inaccurate oi 
incomplete information or the fail 
provide significant information 
identified by a licensee normally' 
be categorized based on the guida 
herein, in Section IV, Severity o 
Violations, and in Supplement V 
* The Commission recognizes tha 
information may in some situatiot.  
"mherenty less reliable than writtde 
submittals because of the absence 
opportunity for reflection and 
management review. However, t 
Commission must be able to rely 
oral communications from license 
officials concerning significant

I
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information. Therefore, in determining 
hethler to take enforcement action for 

an oral statement, consideration may be 
given to factors such as (1) the degree of 
knowledge that the communicator 
should have had, regarding the matter, 
in view of his or her position, training, 
and experience; (2) the opportunity and 
time available prior to the 
communication to assure the accuracy or 
completeness of the information; (3) the 
degree of intent or negligence, if any, 
involved; (4) the formality of the 
communication; (5) the reasonableness 
of NRC reliance on the information; 
(6) the importance of the information 
which was wrong or not provided; and 
(7) the reasonableness of the explanation 
for not providing complete and accurate 
information.  

Absent at least careless disregard, .an 
incomplete or inaccurate unsworn.oral 
statement normally will not be subject to 
enforcefient action unless it involves 
significant information provided by a 
licensee official. However, 
mforcement action may be taken for an 

unintentionally incomplete or inaccurate 
oral statement provided to the NRC by a 
licensee official or others on behalf of a 
licensee, If a record was made of the 
oral information and provided to the 
licensee thereby permitting an 
opportunity to correct the oral 
information, such as if a transcript of 
the communication or meeting summary 
containing the error was made available 
to the licenee and was not subsequently 
corrected in a timely manner.  

When a licensee has corrected 
Inaccurate or incomplete information.  
the decision to issue a Notice of 
Violation for the initial inaccurate or 
incomplete information normally will be 
dependent on the circumstances, 
including the ease of detection of the 
error, the timeliness of the correction, 
whether the NRC or the licensee 
identified the problem with the 
Communication, and whether the NRC 
relied on the information prior to the 
torrection. Generally, if the matter was

promptly identified and corrected by the 
licensee prior to reliance by the NRC, or 
befoir the NRC raised a question about the 
information, no enforcement action will be 
taken for the initial inaccurate or 
incomplete information. On the other 
hand, if the misinformation is identified 
after the NRC relies on it, or after some 
question is raised regarding the accuracy of 
the information, then some enforcement 
action normally will be taken even if it is in 
fact corrected. However, if the initial 
submittal was accurate when made but later 
turns out to be erroneous because of newly 
discovered information or advance in 
technology, a citation normally would not 
be appropriate if, when the new 
information became available or the 
advancement in technology was made, the 
initial submittal was corrected.  
The failure to correct inaccurate or 

incomplete information which the licensee 
does not identify as significant normally 
will not constitute a separate violation.  
However, the circumstances surrounding 
the failure to correct may be considered 
relevant to the determination of 
enforcement action for the initial inaccurate 
or incomplete stat•ment. For example, an 
unintentionally inaccurate or incomplete 
submission may be treated as a more severe 
matter if the licensee later determines that 
the initial submittal was in error and does 
not correct it or if there were clear 
opportunities to kientify the error. If 
information not corrected was recognized 
by a licensee as significant, aseparate 
citation may be made for the failure to 
provide significant information. In any 
event, in serious cases where the licensee's 
actions in not correcting or providing 
information raise questions about its 
commitment to safety or its fundamental 
trustworthiness, the Commission may 
exercise its authority to isu orders 
modifying, suspending, or revoking the 
license. The Commission recognizes that 
enforcement determinations must be made 
on a case-by-case basis, taking into 
consideration the issues described in this 
section.

X. ENFORCEMENT ACTION 
AGAINST NON-LICENSEES 

The Commission's enforcement 
policy is also applicable to 
non-licensees, including employees of 
licensees, to contractors and 
subcontractors, and to employees of 
contractors and subcontractors, who 
knowingly provide components, 
equipment, or other goods or services 
that relate to a licensee's activities 
subject to NRC regulation. The 
prohibitions and sanctions for any of 
these persons who engage in deliberate 
misconduct or submission of 
incomplete or inaccurate information 
are provided in the rule on deliberate 
misconduct, e.g., 10 CFR 30.10 and 
50.5.  

Vendors of products or services 
provided for use in nuclear activities 
are subject to certain requirements 
designed to ensure that the products or 
services supplied that could affect 
safety are of high quality. M'hrough 
procurement contracts with reactor 
licensees, vendors may be required to 
have quality assurance programs that 
meet applicable requirements includint 
10 CFR Part 50, Appendix B. and 10 
CFR Part 71, Subpart H. Vendors 
supplying products or services to 
reactor, materials, and 10 CFR Part 7' 
licensees are subject to the 
requirements of 10 CFR Part 21 
regarding reporting of defects in basic 
components.  

When inspections determine that 
violations of NRC requirements have 
ocurred, or that vendors have failed t 
fulfill contractual commitments (e.g..  
10 CFR Part 50, Appendix B) that 
could adversely affect the quality of a 
safety significant product or service, 
enforcement action will be taken.  
Notices of Violation and civil penaltie
will be used, as appropriate, for 
licensee failures to ensure that their 
vendors have programs that meet 
applicable requirements. Notices of 
Violation will be issued for vendors
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"that violate 10 CFR Part 21. Civil 
penalties will be imposed against 
individual directors or responsible 
officers of a vendor organization who 
knowingly and consciously fail to 
provide the notice required by 10 CFR 
21.21(bXl). Notices of 
Nonconformance will be used for 
vendors which fail to meet commitments 
related to NRC activities.  

XI. REFERRALS TO THE 
DEPARTMENT OF JUSTICE 

Alleged .or suspected criminal 
violations of the Atomic Energy Act 
(and of other relevant Federal laws) are 
referred to the Department of Justice 
(DOJ) for investigation. Referral to the 
DOJ does not preclude the NRC from 
taking other enforcement action under 
this policy. However, enforcement 
actions will be coordinated with the DOJ 
in accordance with the Memorandum of 
Undetanding between the NRC and the 
DOIJ, 53 FR 50317 (December 14, 
1988).  

XIL PUBLIC DISCLOSURE OF 
ENFORCEMENT ACTIONS 

Enforcement actions and licensees' 
responses, in accordance with 
10 CFR 2.790, are publicly available for 
inspection. In addition, press releases 
are generally issued for orders and civil 
penalties and are issued at the same time 
the order or proposed imposition of the 
civil penalty is issued. In addition.  
press releases are usually issued when a 
Proposed civil penalty is withdrawn or 
substantially mitigated by some amount.  
Press releases are not normally issued 
for Notices of Violation that are not 
accompanied by orders or proposed civil 
penalties.  

XII. REOPENING CLOSED 
ENFORCEMENT ACTIONS 

If significant new information is 
received or obtained by NRC which 
indicates that an enforcement sanction

was incorrectly applied, consideration may 
be given, dependent on the circumstances, 
to reopening a closed enforcement action to 
increase or decrease the severity of a 
sanction or to correct the record.  
Reopening decisions will be made on a 
case-by-case basis, are expected to occur 
rarely, and require the specific approval of 
the Deputy Executive Director.  

SUPPLEMENT I- REACTOR 
OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
reactor operations.  
A. Severity Level I - Violations involving 

for example: 
1. A Safety Limit. as defined in 10 CFR 

50.36 and the Technical Specifications 
being exceeded; 

2. A system" designed to prevent or 
mitigate a serious safety.event not being 
able to perform its hitended safety 
functionu when actually called upon to 
work; 

3. An accidental criticalty; or 
4. A licensed operator at the controls of a 

nuclear reactor, or a senior operator 
directing licensed activities, involved in 
procedural errors which result in, or 
exacerbate the consequences of, an alert or 
higher level emergency and who, as a result 
of subsequeat testing, receives a confirmed 
positive test result for drugs or alcohol.  

B. Severity Level I - Violations 
involving for example: 

"The term "system" as used in these 
supplements, includes administrative and 
managerial control systems, as well as 
physical systems.  

1 'Intended safety function* means the 
total safety function, and is not directed 
toward a loss of redundancy. A loss of one 
subsystem does not defeat the intended 
safety function as long as the other 
subsystem is operable.

1. A system designed to prevent 
mitigate serious safety events not b 
able to perform its intended safety 
function; 
" 2. A licensed operator involved i 
the use, sale, or possession of ineg: 
drugs or the consumption of alcoho 
beverages, within the protected are, 

3. A licensed operator at the con.  
of a nuclear reactor, or a senior 
operator directing licensed activitie, 
involved in procedural errors and % 
as a result of subsequent testing, 
receives a confirmed positive test r" 
for drugs or alcohol; or 

4. Failures to meet 10 CFR 50.5! 
including several unreviewed safety 
questions, or conflicts with technicE 
specifications, involving a broad 
spectrum of problems affecting 
multiple areas, some of which impa 
the Operability of required equipme) 
C. Severity Level MI - Violations 
involving for example: 

1. A significani failure to comply 
with the Action Statement for a 
Technical Specification Limiting 
Condition for Operation where the 
appropriate action was not taken wi: 
the required time, such as: 

(a) in a pressurized water reactor 
the applicable modes, having one 
high-pressure safety injection pump 
inoperable for a period in excess of 
that allowed by the action statement 

(b) In a boiling water reactor, one 
primary containment isolation valve 
inoperable for a period in excess of 
that allowed by the action statement 

2. A system designed to prevent c 
mitigate a seious safety eveaLt 

(a) Not being able to perform its 
intended function under certain 
conditions (e.g., safety system not 
operable unless offsite power is 
available; materials or components I 
environmentally qualified); or 

(b) Being degraded to the extent d 
a detailed evaluation would be requi 
to determine its operability (e.g., 
component parameters outside 
approved limits such as pump flow
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rates, heat exchanger transfer 
"fatristacs, safety valve lift 
Joints, or valve stroke times); 

3. Inattentiveness to duty on the part 
of licensed personnel; 

4. Changes in reactor parameters that 
cause unanticipated reductions in 
margins of safety; 

5. [Reserved] 
6. A licensee failure to conduct 

* adequate oversight of vendors resulting 
in fte use of products or services that 
are of defective or indeterminate quality 
and that have safety significance; 

7. A breakdown in the control of 
licensed activities involving a number of 
violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
resposibilities; 

8. A licensed operator's confirmed 
positive test for drugs or alcohol that 
does not result in a Severity Level I or 
H violation, 

Equipment failures caused by 
1equate or improper maintenance that 

substantially complicates recovery from 
a plant transient; 

10. The failure to meet 10 CFR 50.59 
where an unreviewed safety question is 
involved, or a conflict with a technical 
specification, such that a license 
amendment is required: 

11. The failure to perform the 
required evaluation under 10 CFR 50.59 
prior to implemention of the change in 
those situations in which no unreviewed 
safety question existed, but an extensive 
evaluation would be needed before a 
licensee would have had a reasonable 
expectation that an unreviewed safety 
question did not exist; 

12. Programmatic failures (i.e., 
multiple or recurring failures) to meet 
the requirements of 10 CFR 50.59 
and/or 50.71(e) that show a significant 
lack of attention to detail, whether or 
not such failures involve an unreviewed 
safety question, resulting in a current 

4;ety or regulatory concern about the

accuracy of the FSAR or a concern that 10 
CFR 50.59 requirements are not being met.  
Application of this example requires 
weighing factors such as: a) the time period 
over which the violations occurred and 
existed, b) the number of failures, c) 
whether one or more systems, functions, or 
pieces of equipment were involved and the 
importance of such equipment, functions.  
or systems, and d) the potential significance 
of the failures; 

13. The failure to update the FSAR as 
required by 10 CFR 50.7 1(e) where the 
unupdated FSAR was used in performing a 
10 CFR 50.59 evaluation and as a result, an 
inadequate decision was made 
demonstrating a significant regulatory 
concern; or 

14. The failure to make a report required 
by 10 CFR 50.72 or 50.73 associated with 
(a) an unreviewed safety question, (b) a 
conflict with a technical specification, or 
(c) any other Severity Level 1I violation.  

D. Severity Level IV - Violations 
involving for example: 

1. A less significant failure to comply 
with the Action Statement for a Technical 
Specification Limiting Condition for 
Operation where the appropriate action was 
not taken within the required time, such as: 

(a) inapressurizedwater reactor, a5% 
-deficiency in the required volume of the 
condensate storage tank; or 

(b) In a boiling water reactor, one 
subsystem of the two independent MSIV 
leakage control subsystems inoperable; 
2. (Reserved] 
3. A fidlure to meet regulatory 

requirements that have more than minor 
safety or environmental significance; 

4. A failure to make a required Licensee 
Event Report; 

5. Relatively isolated violations of 10 
CFR 50.59 not involving severity level II 
or HI violations that do not suggest a 
programmatic failure to meet.10 CFR 
50.59. Relatively isolated violations or 
failures would include a number of recently 
discovered violations that occurred over a 
period of years and are not indicative of a 
programmatic safety concern with meeting 
10 CPR 50.59 or 50.71(e);

6. A relatively isolated failure to 
document an evaluation whei-e there is 
evidence that an adequate evaluation 
was performed prior to the change in 
the facility or procedures, or the 
conduct of an experiment ortest; 

7. A failure to update the FSAR as 
required by 10 CFR 50.71(e) where an 
adequate evaluation under 10 CFR 
50.59 had been performed and 
documented; or 

8. A past programmatic failure to 
meet 10 CFR 50.59 and/or 10 CFR 
50.71(e) requirements not involving 
Severity Level 1H or El violations that 
does not reflect a current safety or 
regulatory concern about the accuracy 
of the FSAR or a concern that 10 CFR 
50.59 requirements are not being met.  

E. Minor Violations 
A failure to meet 10 CFR 50.59 

requirements that involves it change to 
the FSAR description or procedure, or 
involves a test or experiment not 
described in the FSAR. where there 
was not a reasonible likeood that the 
change to the facility or procedure or 
the conduct of the test or experiment 
would ever be an unreviewed safety 
question. In the case of a IQCFR 
50.71(e) violation, where a failure to 
update the FSAR would not have a 
material impact on safety or licensed 
activities. The focus of the minor 
violation is not on the actual change, 
test, or experiment, but on the potential 
safety role of the system, equipment, 
etc., that is being changed, tested, or 
experimented on.  

SUPPLEMFRF 11-PART 50 FACILITY 
CONSTRUCTION 

This supplement provides examples of 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violations 
in the area of Part 50 facility 
construction.  

A. Severity Level I - Violations 
involving structures or systems that are
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completed" in such a manner that they 
would not have satisfied their intended 
safety related purpose.  

B. Severity Level lI - Violations 
involving for example: 

1. A breakdown in the Quality 
Assurance (QA) program as exemplified 
by deficiencies in construction QA 
related to more than one work activity 
(e.g., structural, piping, electrical, 
foundations). These deficiencies 
normally involve the licensee's failure to 
conduct adequate audits or to take 
prompt corrective action on the basis of 
such audits and normally involve 
multiple examples of deficient 
construction or construction of unknown 
quality due to inadequate program 
implementation; or 
2. A structure or system that is 

completed in such a manner that it could 
have an adverse effect on dhe safety of 
operations.  

C. Severity Level MI - Violations 
involving for example: 

1. A deficiency in a licensee QA 
program for construction related to a 
Single work activity (e.g., structur, 
piping, electrical or foundations). This 
significant deficiency normally involves 
the licensee's failure to conduct 
adequate audits or to take prompt 
corrective action on the basis of such 
audits, and normally involves multiple 
examples of deficient construction or 
construction of unknown quality due to 
inadequate program implementation; 
2. A failure to confirm the design 

safety requirements of a structure or 
system as a result of inadequate 
preoperational test program 
implementation; or 

3. A failure to make a required t0 
CFR 50.55(e) report.  

D. Severity Level IV - Violations 

" The term *completed" as used in 
this supplement means completion of 
construction including review and 
acceptance by the construction QA 
organization.

involving failure to meet regulatory 
requirements including one or more Quality 
Assurance Criterion not amounting to 
Severity Level I, 11, or III violations that 
have more than minor safety or 
environmental significance.  

SUPPLEMENT rn-SAFEGUARDS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
safeguards

A. Severity Level I - Violations involving 
for example: 

1. An act of radiological sabotage in 
which the security system did not function 
as required and, as a result of the failure, 
there was a significant event, such as: 

(a) A Safety Limit, as defined in 10 CFR 
50.36 and the Technical Specifications, was 
exceeded; 

(b) A system designed to prevent or 
mitigate a serious safety event was not able 
to perform its intended safety function 
when actually called upon to work; or 

(c) An accidental criticality occurred; 
2. The theft, loss, or diversion of a 

formula quantity' of special nuclear 
material (SNM); or 

3. Actual unauthorized production of a 
formula quantity of SNM 

B. Severity Level II - Violations 
involving for example: 

1. The entry of an unauthorized 
individual"$ who reprosents a threat into a 
vital aream from outside the protected area; 

" See 10 CFR 73.2 for the definition 
of 'formula quantity.' 

"u The term 'unauthorized individual" 
as used in this supplement means someone 
who was not authorized for entrance into 
the area in question, or not authorized to 
enter in the manner entered.  

" The phrase 'vital area" as used in 
this supplement includes vital areas and 
material access areas.

2. The theft, loss or diversion of 
SNM of moderate strategic 
significance'7 in which the security 
system did not function as required; 

3. Actual unauthorized productio, 
SNM.  

C. Severity Level III - Violations 
involving for example: 

I. A failure or inability to control 
access through established systems ( 
procedures, such that an unauthoriz( 
individual (i.e.. not authorized 
unescorted access to protected area) 
could easily gain undetected access" 
into a vital area from outside the 
protected area; 

2. A failure to conduct any search 
the access control point or conductir 
an inadequate search that resulted in 
the introduction to the protected arem 
firearms, explosives, or incendiary 
devices and reasonable facsimiles 
thereof that could significantly assist 
radiological sabotage or theft of 
strategic SNM; 

3. A failure, degradation, or other 
deficiency of the protected area 
intrusion detection or alarm assessm( 
systems such that an unauthorized 
individual who represents a threat 
could predictably circumvent the 
system or defeat a specific zone with 
high degree of confidence without 
insider knowledge, or other significa 
degradation of overall system 
capability; 

4. A significant failure of the 
safeguards systems designed or used 
prevent or detect the theft, loss, or 
diversion of strategic SNM; 
.5. A failure to protect or control 

classified or safeguards information 

17 See 10 CFR 73.2 for the 
definition of 'special nuclear materia 
of moderate strategic significance." 

"ý ts In determining whether access 
can be easily gained, factors such as 
predictability, identifiability, and eas 
of passage should be considered.
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,asidered to be significant while the 
.brmation is outside the protected area 

and accessible to those not authorized 
access to the protected area; 

6. A significant failure to respond to 
an event either in sufficient time to 
provide protection to vital equipment or 
strategic SNM, or with an adequate 
response force; 

7. A failure to perform an appropriate 
evaluation or background investigation 
so that information relevant to the 
access determination was not obtained 
or considered and as a result a person, 
who would likely not have been granted 
access by the licensee, if the required 
investigation or evaluation had been 
performed, was granted access; or 

8. A breakdown in the security 
program involving a number of 
violations that are related (or, if 
isolated, that are'rccurring violations) 
that collectively reflect a potentially 
significant lack of attention or 
carelessness toward licensed 

",oonsbilities.  

Severity Level IV - Violations 
.,volving for example: 
1. A failure or inability to control 

access such that an unauthorized 
individual (i.e., authorized to protected 
area but not to vital area) could easily 
gain undetected access into a vital area 
from inside the protected area or into a 
controlled access area; 

2. A failure to respond to a suspected 
event in either a timely manner or with 
an adequate response force; 

3. A failure to implement 10 CFR 
Parts 25 and 95 with respect to the 
information addressed under Section 142 
of the Act, and the NRC approved 
security plan relevant to those parts; 
4. A failure to make, maintain, or 

provide log entries in accordance with 
I0 CFR 73.71 (c) and(d), where the 
omitted information (i) is not otherwise 
available in easily retrievable records, 
and (iu) significantly contributes to the 
ahility of either the NRC or the licensee 

rntify a programmatic breakdown;

5. A failure to conduct a proper search at 
the access control point; 

6. A failure to properly secure or protect 
classified or safeguards information inside 
the protected area which could assist an 
individual in an act of radiological sabotage 
or theft of strategic SNM where the 
information was not removed from the 
protected area; 

7. A failure to control access such that an 
opportunity exists that could allow 
unauthorized and undetected access into the 
protected area but which was neither easily 
or likely to be exploitable; 

8. A failure to conduct an adequate 
search at the exit from a material access 
area; 

9. A theft or loss of SNM of low 
strategic significance that was not detected 
within the time period specified in the 
security plan, other relevant document, or 
regulation; or 

10. Other violations that have more than 
minor safeguards significance.  

SUPPLEMENT IV-HEALTH PHYSICS (10 
CFR PART 20) 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
health physics, 10 CFR Part 20."9 

A. Severity Level I - Violations involving 
Sfor example: 

1. A radiation exposure during any year 
of a worker in excess of 25 reims total
effective dose equivalent. 75 reims to the 
lens of the eye, or 250 rads to the skin of 
the whole body, or to the feet, ankles, 
hands or forearms, or to any other organ or 
tissue;

2. A radiation exposure over the 
gestation period of the embryo/fetus of a 
declared pregnant woman in excess of 2.5 

11 Personnel overexposures and 
associated violations incurred during a 
life-saving or other emergency response 
effort will be treated on a case-by-case 
basis.

rems total effective dose equivlent; 
3. A radiation exposure during any 

year of a minor in excess of 2.5 reins 
total effective dose equivalent, 7.5 
rems to the lens of the eye, or 25 reins 
to the skin of the whole body, or to the 
feet, ankles, hands or forearms, or to 
any other organ or tissue; 

4. An annual exposure of a member 
of the public in excess of 1.0 rem total 
effective dose equivalent; 

5. A release of radioactive material 
to an unrestricted area at 
concentrations in excess of 50 times the 
limits for members of the public as 
described in 10 CFR 2 0.1302(bX2Xi); 
or 

6. Disposal of licensed material in 
quantities or concentrations in excess 
of 10 times the limits of 10 CFR 
20.2003.  

B. Severity Level I - Violations 
"involving for example: 

1. A radiation exposure during any 
year of a worker in excess of 10 reins 
total effective dose equivalent, 30 rems 
to the lens of the eye, or 100 reins to 
the skin of the whole body. or to the 

* feet, ankles, hands or forearms, or to 
any other organ or tissue; 

2. A radiation exposure over the 
gestation period of the embryo/fetus of 
a declared pregnant woman in excess 
of 1.0 rem total effective dose 
equivalent; 

3. A radiation exposure during any 
year of a minor in excess of I rem total 
effective dose equivalent; 3.0 rems to 
the lens of the eye, or 10 rems tO the 
skin of the whole body, or to the feet, 
an-les- hands or forearms, or to any 
other organ or tissue; 

4. An annual exposure of a member 
of the public in excess of 0.5 rem total 
effective dose equivalent; 

5. A release of radioactive material 
to an unrestricted area at 
concentrations in excess of 10 times the 
limits for members of the public as 
described in 10 CFR 20.1302(b)(2)(t) 
(except when operation up to 0.5 rem a 
year has been approved by the
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Commission under Section 20.1301(c)); 
6. Disposal of licensed material in 

quantities or concentrations in excess of 
five times the limits of 10 CFR 
20.2003; or 

7. A failure to make an immediate 
notification as required by 
10 CFR 20.2202 (aXI) or (a)(2).  
C. Severity Level Ill - Violations 

involving for example: 
1. A radiation exposure during any 

year of a worker in excess of 5 rems 
total effective dose equivalent, 15 rems 
to the leas of the eye, or 50 rems to the 
skin of the whole body or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

2. A radiation exposure over the 
gestation period of the embryo/fetus of a 
declared pregnant woman in excess of 
0.5 rem total effective dose equivalent 
(except when doses arein accordance 
with the provisions of 
Section 20.1208(d)); 

3. A radiation exposure during any 
year of a minor in excess of 0.5 rem 
total effective dose equivalent; 1.5 reims 
to the lens of the eye, or 5 rems to the 
skin of the whole body, or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

4. A worker exposure above 
regulatory limits when such exposure 
reflects a programmatic (rather than an 
isolated) weakness in the radiation 
control program; 

5. An annual exposure of a member 
of the public in excess of 0.1 rem total 
effective dose equivalent (except when 
operation up to 05 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

6. A release of radioactive material to 
an unrestricted, area at concentrations in 
excess of two times the effluent 
concentration limits referenced in 10 
CFR 20.1302(b)(2)(i) (except when 
operation up to 0.5 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

7. A failure to make a 24-hour 
notification required by 10

CFR 20.2202(b) or an immediate 
notification required by 
.10 CFR 20.2201(aXlXi); 

8. A substantial potential for exposures 
or releases in excess of the applicable limits 
in 10 CFR Part 20 Sections 
20.1001-20.2401 whether or not an 
exposure or release occurs; 

9. Disposal of licensed material not 
covered in Severity Levels I or H; 

10. A release for unrestricted use of 
contaminated or radioactive material or 
equipment that poses a realistic potential for 
exposure of the public to levels or doses 
exceeding the annual dose limits for 
members of the public, or that reflects a 
programmatic (rather than an isolated) 
weakness in the radiation control program; 

11. Conduct of licensee activities by a 
technically unqualified person; 

12. A significant failure to control 
licensed material; or 

13. A breakdown in the radiation safety 
program involving a number of violations 
that are related (or, if isolated, that are 
recurring) that collectively represent a 
potentially significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
involving for example: 

1. Exposures in excess of the linmits of 10 
CFR 20.1201, 20.1207, or 20.1208 not 
constituting Severity Level I, II, or III 
violations; 

2. A release of radioactive material to an 
unrestricted area at concentraions in excess 
of the limits for members of the public as 
referenced in 10 CFR 20.1302(b)(2)(i) 
(except when operation up to 0.5 rem a 
year has been approved by the Commission 
under Section 20.1301(p)); 

3. A radiation dose rate in an unrestricted 
or controlled area in excess of 0.002 rem in 
any 1 hour (2 millirem/hour) or 50 
millirems in a year; 
4. Failure to maintain and implement 

radiation programs to keep radiation 
exposures as low as is reasonably 
achievable; 

5. Doses to a member of the public in 
excess of any EPA generally applicable

environmental radiation standards, su 
as 40 CFR Part 190; 

6. A failure to make the 30-day 
notification required by 10 CFR 
20.2201(a)(l)tii) or 20. 2203(a); 

7. A failure to make a timely writ( 
report as required by 10 CFR 

.20.2201(b), 20.2204, or 20.2206; 
8. A failure to report an exceedanc, 

of the dose constraint established in it 
CFR 20.1101(d) or a failure to take 
corrective action for an exceedance, z 
required by 10 CFR 20.1101(d); or 

9. Any other matter that has more 
than a minor safety, health, or 
environmental significance.  

SUPPLEMENT V 
TRANSPORTATION 

This supplement provides examples.  
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violatior 
in the area of NRC transportation 
requirementse.  

A. Severity Level I - Violations 
involving for example: 

1. Failure to meet transportation 
requirements that resulted in loss of 
control of radioactive material with a 
breach in package integrity such that 
the material caused a radiation 
exposure to a member of the public ai 
there was clear potential for the publi 
to receive more than .I rem to the 
whole body; 

2. Surface contamination in excess, 
50 times the NRC limit; or 

3. External radiation levels in exces 

20 Some transportation 
requirements are applied to more than 
one licensee involved in the same 
activity such as a shipper and a carrici 
When a violation of such.a requiremei 
occurs, enforcement action will be 
directed against the responsible 
licensee which, under the 
circumstances of the case, may be on 
or more of the licensees involved.
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"I times the NRC limit.  
Severity Level 11 - Violations 

.0lving for example: 
1. Failure to mee transportation 

requirements that resulted in loss of 
control of radioactive material with a 
breach in package integrity such that 
there was a clear potential for the 
member of the public to receive more 
than .I rem to the whole body; 

2. Surface contamination in excess of 
10, but not more than 50 times the NRC 
limit; 

3. External radiation levels in excess 
of five, but not more than 10 times the 
NRC limit; or 

4. A failure to make required initial 
notifications associated with Severity 
Level I or 1I violations.  

C. Severity Level Il - Violations 
involving for example: 

1. Surface contamination in excess of 
five but not more than 10 times the 
NRC limit; 
2. External radiation in excess of one 

I- otmore than five times the NRC 

. Any noncompliance with labeling, 
phaarding, shipping paper, packging, 
loading, or other requirements that 
could reasonably result in the following: 

(a) A significant failure to identify the 
type, quantity, or form of material; 

(b) A failure of the carrier or 
recipient to exercise adequate controls; 
or 

(c) A substantial potential for either 
personnel exposure or contamination 
above regulatory limits or improper 
transfer of material; 

4. A failure to make required initial 
notification associated with Severity 
Level III violations; or 
5. A breakdown in the licensee's 

program for the transportation of 
licensed material involving a number of 
violations that are related (or, if 
isolated, that are recurring violations) 
that collectively reflect a potentially 
significant lack of attention or 
carelessness toward licensed 

sibibities.

D. Severity Level IV - Violations 
involving for example: 

1. A breach of package integrity without 
external radiation levels exceeding the NRC 
limit or without contamination levels 
exceeding five times the NRC limits; 

2. Surface contamination in excess of but 
not more than five times the NRC limit; 

3. A failure to register as an authorized 
user of an NRC-Certified Transport 
package; 

4. A noncompliance with shipping 
papers, marking, labeling, placarding, 
packaging or loading not amounting to a 
Severity Level I, H, or Ill violation; 

5. A failure to demonstrate that packages 
for special form radioactive material meets 
applicable regulatory requirements; 

6. A failure to demonstrate that packages 
meet DOT Specifications for 7A Type A 
packages; or 

7. Other violations that have more than 
minor safety or environmental significance.  

SUPPLEMEN VI-FREL CYCLE AND 
MATERIALS OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
fuel cycle and materials operations.  

A. Severity Level I - Violations involving 
for example: 

1. Radiation levels, contamination levels, 
or releases that exceed 10 times the limits 
specified in the license; 
2. A system designed to prevent or 

mitigate a seriou safety event not being 
operable when actually required to perform 
its design function; 

3. A nuclear criticality accident; 
4. A failure to follow the procedures of 

the quality management program, required 
by 10 CPR 35.32, that results in a death or 
serious injury (e.g., substantial organ 
impairment) to a patient; 
5. A safety limit, as defined in 10 CPR 

76.4, the Technical Safety Requirements, 
or the application being exceeded; or 

6. Significant injury or loss of life due to 
a loss of control over licensed or certified

activities, including chemical processes 
that are integral to the licensed or 
certified activity, whether radioactive 
material is released or not.  

B. Severity Level II - Violations 
involving for example: 

1. Radiation levels, contamination 

levels, or releases that exceed five 

times the limits specified in the license; 
2. A system designed to prevent or 

mitigate a serious safety event being 
inoperable; 

3. A substantial programmatic failure 
in the implementation of the quality 
management program required by 10 
CFR 35.32 that results in a 
misadministration; 

4. A failure to establish, implement, 
or maintain all criticality controls (or 
control systems) for a single nuclear 
criticality scenario when a critical mass 
of fissile material was present or 
reasonably available, such that a 
nuclear criticality accident was 
possible; or 

5. The potential for a significant 
injury or loss of life due to a loss of 
control over licensed or certified 
activities, including chemical processes 
that are integral to the licensed or 
certified activity, whether radioactive 
material is released or not (e.g., 
movement of liquid UF4 cylinder by 
unapproved methods).  

C. Severity Level I - Violations 
involving for example: 

1. A failure to control access to 
licensed materials for radiation 
protection purposes as specified by 
NRC requirements; 
2. Possession or use of unauthorized 

equipment or materials in the conduct 
of licensee activities which degrades 
safety; 

3. Use of radioactive material on 
humans where such use is not 
authorized; 
4. Conduct of licensed activities by a 

technically unqualified or uncertified 
person; 

5. A substantial potential.for 
exposures, radiation levels,
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contamin ation levels, or releases, 
Including releases of toxic material 
caused by a failure to comply with NRC 
regulations, from licensed or certified 
activities in excess of regulatory limits; 

6. Substantial failure to implement the 
quality management program as 
required by 10 CFR 35.32 that does not 
result in a misadministration; failure to 
report a misadministration; or 
programmatic weakness in the 
implementation of the quality 
management program that results in a 
misadndnistrauon: 

7. A breakdown in the control of 
licensed activities involving a number of 
violations that are related (or, if 
isolated, that arie recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilifies; 

8. A failure, during radiographic 
operations, to have present at least two 
qualified individuals or to use 
radiographic cquipment, radiation 
mrvey instruments, and/or personnel 

. monitoring devices as required by 10 
CFR Part 34; 
9. A failure to submit an NRC Form 

241 as required by 10 CFR 150.20; 
10. A failure to receive required NRC 

approval prior to the implementation of 
a change in licensed activities that has 
radiological or programmatic 
significance, such as, a change in 
ownership; lack of an RSO or 
replacement of an RSO with an 
unqualified individual; a change in the 
location where licensed activities are 
being conducted, -or where licensed 
material is being stored where the new 
facilities do not meet safety guidelines; 
or a change in the quantity or type of 
radioactive material being processed or 
used that has radiological significance; 

11. A significant failure to meet 
.decommissioning requirements including 
a failure to notify the NRC as required 
by regulation or license condition, 
substantial failure to meet 
"ecommisioning standards, failure to

conduct and/or complete decommissioning 
activities in accordance with regulation or 
license condition, or failure to meet 
required schedules without adequate 
justification; 

12. A significant failure to comply with 
the action statement for a Technical Safety 
Requirement Limiting Condition for 
Operation where the appropriate action was 
not taken within the required time, such as: 

(a) In an autoclave, where a containment 
isolation valve is inoperable for a period in 
excess of that allowed by the action 
statement; or 

(b) Cranes or other lifting devices 
engaged in the movement of cylinders 
having inoperable safety components, such 
as redundant braking systems, or other 
safety devices for a period in excess of that 
allowed by the action statement;

13. A system designed to prevent or 
mitigate a serious safety event: 
(a) Not being able to perform its intended 

function under certain conditions (e.g., 
safety system not operable unless utilities 
available, materials or components not 
according to specifications); or 

(b) Being degraded to the extent that a 
detailed evaluation would be required to 
determine its Operability; 

14. Changes in parameters that cause 
unanticipated reductions in margins of 
safety; 

15. A significant failure to meet the 
requirements of 10 CFR 76.68, including a 
failure such that a required certificate 
amendment was not sought 

16. A failure of the certificate holder to 
conduct adequate oversight of vendors or 
contractors resulting in the use of products 
or services that are of defective or 
indeterminate quality and that have safety 
significance; 

17. Equipment failures caused by 
inadequate or improper maintenance that 
substantially complicates recovery from a 
plant transient; 

18. A failure to establish, maintain, or 
implement all but one criticality control (or 
control systems) for a single nuclear 
criticality scenario when a critical mass of 
fissile material was present or reasonably

available, such that a nuclear criticalit3 
accident was possible; or 

19. A failure, during radiographic 
operations, to stop work after a pocket 
dosimeter is found to have gone off
scale, or after an electronic dosimeter 
reads greater than 200 mrem, and 
before a determination is made of the 
individual's actual radiation exposure.  

D. Severity Level IV - Violations 
involving for example: 

1. A failure to maintain patients 
hospitalized who have cobalt-60, 
cesium-137, or iridium-192 implants ol 
to conduct required leakage or 
contamination tests, or to use properly 
calibrated equipment; 

2. Other violations that have more 
than minor safety or environmental 
significance; 

3. Failure to follow the quality 
management (QM) program, including 
procedures, whether or not a 
misadministration occurs, provided the 
failures are isolated, do not 
demonstrate a programmatic weakness 
in the implementation of the QM 
program, and have limited 
consequences if a misadministration is 
involved; failure to conduct the 
required program review; or failure to 
take corrective actions as required by 
10 CFR 35.32; 
4. A failure to keep the records 

required by 10 CFR 35.32 or 35.33; 
5. A less significant failure to.  

comply with the Action Statement for a 
Technical Safety Requirement Limiting 
Condition for Operation when the 
appropriate action was not taken within 
the required time; 

6. A failure to meet the requirements 
of 10 CFR 76.68 that does not result in 
a Severity Level I, Il, or III violation; 

7. A failure to make a required 
written event report, as required by 
10 CFR 76.120(d)(2); or 
8. A failure to establish, implement, 

or maintain a criticality control (or 
control system) for a single nuclear 
criticality scenario when the amount of 
fissile material available was not, but
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have been sufficient to result in a 
,r criticality.  

SUPPLEMENT VII-MISCELLANEOUS 
MATTERS 

"ITis supplement provides examples of 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violations 
involving miscellaneous matters.  

A. Severity Level I - Violations 
involving for example: 

1. Inaccurate or incomplete 
informationO that is provided to the 
NRC (a) deliberately with the 
knowledge of a licensee official that the 
information is incomplete or inaccurate, 
or(b) if the information, had it been 
complete and accurate at the time 
provided, likely would have resulted in 
regulatory action such as an immediate 
order required by the public health and 
safey.  

2. Incomplete or inaccurate 
19- ---ation that the NRC requires be 

a licensee that is (a) incomplete 
.'-=rate because of falsification by 

or with the knowledge of a licensee 
official, or (b) if the information, had it 
been complete and accurate when 
reviewed by the NRC, likely would 
have resulted in regulatory action such 
as an immediate order required by 
public health and safety considerations; 

3. Information that the licensee has 
identified as having significant 
implications for public health and safety 
or the common defense and security 
("significant information identified by 
a licensee") and is deliberately withheld 
from the Commission; 

21 In applying the examples in this 
supplement regarding inaccurate or 
incomplete information and records, 
reference should also be made to the 
guidance in Section IX, *Inaccurate and 
Incomplete Information,? and to the 

"- of 'licensee official* 
d in Section IV.C.

4. Action by senior corporate 
management in violation of 10 CFR 50.7 or 
similar regulations against an employee; 

5. A knowing and intentional failure to 
provide the notice required by 10 CFR Part 
21; or 

6. A failure to substantially implement 
the required fitness-for-duty program." 

B. Severity Level II - Violations 
involving for example: 

1. Inaccurate or incomplete information 
that is provided to the NRC (a) by a 
licensee official because of careless 
disregard for the completeness, or accuracy 
of the information, or (b) if the 
information, had it been complete and 
accurate at'the time provided, likely would 
have resulted in regulatory action such as a 
show cause order or a different regulatory 
position; 

2. Incomplete or inaccurate information 
that the NRC requires be kept by a licensee 
which is (a) incomplete or inaccurate 
because of careless disregard for the 
accuracy of the information on the pat of a 
licensee official, or (b) if the information, 
had it been complete and accurate when 
reviewed by the NRC, likely would have 
resulted in regulatory action such as a show 
cause order or a different regulatory 
position; 

3. 'Significant information identified by a 
licensee' and not provided to the 
Commission because of creless disregard 
on the part of a licensee official; 

4. An action by plant management above 
first-line supervision in violation of 10 CPR 
50.7 or similar regulations against an 
employee; 

5. A failure toprovide the notice 
required by 10 CFR Part 21; 

6. A failure to remove an individual from 
unescorted access who has been involved in 
the sale, use, or possession of illegal drugs 
within the protected area or take action for 
on duty misuse of alcohol, prescription 
drugs, or over-the-counter drugs; 

" The example for violations for 
fitness-for-duty relate to violations of 10 
CFR Part 26.

7. A failure to take reasonable action 
when observed behavior within the 
protected area or credible information 
concerning activities within the 
protected area indicates possible 
unfitness for duty based on drug or 
alcohol use; 

8. A deliberate failure of the 
licensee's Employee Assistance 
Program (EAP) to notify licensee's 
management when EAP's staff is 
aware that an individual's condition 
may adversely affect safety related 
activities; or 

9. The failure of licensee 
management to take effective action in 
correcting a hostile work environment.  

C. Severity Level III - Violations 
involving for example: 

1. Incomplete or inaccurate 
information that is provided to the 
NRC (a) because of inadequate actions 
on the part of licensee officials but not 
amounting to a Severity Level I or II 
violation, or (b) if the information, had 
it been complete knd accurate at the 
time provided, likely would have 
resulted in a reconsideration of a 
regulatory position or substantial 
further inquiry such as an additional 
inspection or a formal request for 
information; 
2. Incomplete or inaccurate 

information that the NRC requires be 
kept by a licensee that is (a) incomplete 
or inaccurate because of inadequate 
actions on the part of licensee officials 
but not amounting to a Severity Level I 
or II violation, or (b) if the 
information, had it been complete and 
accurate when reviewed by the NRC, 
likely would have resulted in a 
reconsideration of a regulatory position 
or substantial further inquiry such as an 
additional inspection or a formal 
request for information; 

3. A failure to provide *significant 
information identified by a licensee' to 
the Commission and not amounting to a 
Severity Level I or It violation; 

4. An action by first-line supervision 
in violation of 10 CFR 50.7 or similar
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regulations against an employee; 
5. An inadequate review or failure to 

review such that, if an appropriate 
review had been made as required, a 10 
CFR Part 21 report would have been 
made; 

6. A failure to complete a suitable 
inquiry on the basis of 10 CFR Part 26, 
keep records concerning the denial of 
access, or respond to inquiries 
concerning denials of access so that, as 
a result of the failure, a person 
previously denied access for 
fitness-for-duty reasons was improperly 
granted access; 

7. A failure to take the required action 
for a person confirmed to have been 
tested positive for illegal drug use or 
take action for onsite alcohol use; not 
amounting to a Severity Level II 
violation; 

8. A failure to assure, as required, 
that contractors or vendors have an 
effective fitness-for-duty program; 

9. A breakdown in the fitness-for-duty 
program involving a number of 

iolations of the basic elements of the 
,tness-for-duty program that 
collectively reflect a significant lack of 
attention or carelessness towards 
meeting the objectives of 10 CFR 26.10; 
or 

10. Threats of discrimination or 
restrictive agreements which are 
violations under NRC regulations such 
as 10 CFR 50.7(0.  

D. Severity Level IV - Violations 
involving for example: 

1. Incomplete or inaccurate 
information of more than minor 
significance.that is provided to the NRC 
but not amounting to a Severity Level I, 
II, or III violation; 
2. Information that the NRC requires 

be kept by a licensee and that is 
incomplete or inaccurate and of more 
than minor significance but nor 
amounting to a Severity Level I, II, or 
III violation; 

3. An inadequate review or failure to 
review under 10 CFR Part 21 or other 
,rocedural violations associated with 10

CFR Part 21 with more than minor safety 
significance; 
4. Violations of the requirements of Part 

26 of more than minor significance; 
5. A failure to report acts of licensed 

operators or supervisors pursuant to 10 
CFR 26.73; or 

6. Discrimination cases which, in 
themselves, do not warrant a Severity Level 
III categorization.  

SUPPLEMENT VIII-EMERGENCY 
PREPAREDNESS 

Th supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
emergency preparedness. It should be 
noted that citations are not normally made 
for violations involving emergency 
preparedness occurring during emergency 
exercises. However, where exercises 
reveal C) training, procedural, or repetitive 
failures for which corrective actions have 
not been taken. (ii) an overall concern 
regarding the licensee's ability to 
implement its plan in a manner that 
adequately protects public health and 
safety, or (dii) poor self critiques of the 
licensee's exercises, enforcement action 
may be appropriate.  
A. Severity Level I - Violations involving 

for example: 
In a general emergency, licensee failure to 

promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Federal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offsite 
consequences, activate emergency response 
facilities, and augment shift staff.) 

B. Severity Level R - Violations 
involving for example: 

I. In a site emergency, licensee failure to 
promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Federal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offsite 
consequences, activate emergency response 
facilities, and augment shift staff); or

2. A licensee failure to meet or 
implement more than one emergency 
planning standard involving assessment 
or notification.  

C. Severity Level III - Violations 
involving for example: 

1. In an alert, licensee failure to 
promptly (1) correctly classify the 
event, (2) make required notifications 
to responsible Federal, State, and local 
agencies, or (3) respond to the event 
(e.g., assess actual 6r potential offsite 
consequences, activate emergency 
response facilities, and augment shift 
staff); 

2. A licensee failure to meet or 
implement one emergency planning 
standard involving assessment or.  
notification; or 

3. A breakdown in the control of 
licensed activities involving a number 
of violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
involving for example: 

A licensee failure to meet or 
implement any emergency planning 
standard or requirement notdirectly 
related to assessment and notification.
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UNITED STATES 

0 NUCLEAR REGULATORY COMMISSION 
REGION III 

8 A LR r 801 WARRENVILLE ROAD 

X LISLE, ILLINOIS 60532-4351 

January 8, 1999 

EA 98-541 

Mr. Drew Edleman 
Director, Performance Systems 
Engineering and Construction Group 
Power Division 
Morrison Knudsen Corporation 
MK Ferguson Plaza 
1500 West 3V Street 
Cleveland, OH 44113-1406 

SUBJECT: APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS 
(U. S. DEPARTMENT OF LABOR CASE NOS. 97-ERA-34 AND ARB 98-016) 
(NRC OFFICE OF INVESTIGATIONS CASE NO. 3-97-013) 

Dear Mr. Edleman: 

This letter is in reference to apparent violations of U.S. Nuclear Regulatory Commission (NRC) 
requirements prohibiting deliberate misconduct by individuals (10 CFR 50.5) and discrimination 
by contractors of NRC licensees against their employees who engage in protected activities 
(10 CFR 50.7). The apparent violation involves managers of the Morrison Knudsen Corporation 
(MK) discriminating against one of its employees at the MK corporate office in Cleveland, Ohio.  
At the time of the apparent violation, MK was involved in the replacement of steam generators 
at the Wisconsin Electric Power Company's (WEPCo) Point Beach nuclear plant.  

The apparent violation is based on findings from a U.S. Department of Labor (DOL) proceeding 
(97-ERA-34). The presiding Administrative Law Judge (ALJ) in the DOL proceeding found, in a 
Recommended Decision and Order issued on October 28, 1997, that MK's removal of the 
complainant from his position as group welding engineer (GWE) and his subsequent 
reassignment to an "inferior job" constituted an adverse employment action. Further, the 
removal of complainant from the position as GWE within 24 hours after he engaged in 
protected conduct (his findings concemed weld procedures used by MK at the Point Beach 
plant) raises the inference as a matter of law that his removal was in retaliation for his protected 
activities. The DOL ALJ's Recommended Order required MK to reinstate the complainant to 
the position of GWE at MK's office in Cleveland, OH, and the complainant be given the same 
compensation, terms, conditions, and privileges as he previously had as GWE. In a Preliminary 
Order, issued on November 4, 1997, the DOL Administrative Review Board (ARB) (ARB Case 
No. 98-016) confirmed the findings and order of the DOL AU. Subsequently, MK and the 
individual reached a mutually agreeable settlement to close the issue before DOL.  
Nevertheless, the NRC must review this matter to determine whether a violation of 10 CFR 50.7 
occurred. Copies of the DOL AU's Recommended Decision and Order and the DOL ARB's 
Preliminary Decision are enclosed (Enclosures 1 and 2).



D. Edleman

The NRC Office of Investigations (01) also investigated this matter (01 Case No. 3-97-013), and 
reached the same conclusion as DOL. Enclosure 3 is the synopsis of the 01 report.  

An employee who raises safety concerns at an NRC-licensed facility is considered to have 
engaged in a protected activity and any retaliatory employment action taken against an 
employee for such contact is a violation of 10 CFR 50.7, "Employee Protection." Based on the 
information obtained from the U.S. Department of Labor (i.e., Occupational Safety and Health 
Administration's investigation report and the Recommended Decision and Order of the 
Administrative Law Judge), the NRC Office of Investigations, and the investigation conducted 
for MK by a law firm, violations of NRC requirements may have occurred. Therefore, it appears 
that your actions may have caused MK to be in violation of 10 CFR 50.7 and you to be in 
violation of 10 CFR 50.5, "Deliberate Misconduct," and are being considered for escalated 
enforcement action. The NRC is not issuing a Notice of Violation at this time; you will be 
advised by separate correspondence of the results of our deliberations on this matter. Also, 
please be aware that the characterization of the apparent violation described in this letter may 
change as a result of further NRC review. Copies of 10 CFR 50.5, and 10 CFR 50.7 are 
enclosed (Enclosures 4 and 5). Also enclosed is a copy of the NRC's "General Statement of 
Policy and Procedures for NRC Enforcement Actions (Enforcement Policy) (Enclosure 6), which 
was in effect at the time of the alleged violation.  

A transcribed predecisional enforcement conference to discuss this apparent violation with you 
has been scheduled for January 26, 1999, at 1:00 p.m. (CST) in the NRC Region III office.  
Since your personal involvement in this matter will be discussed, the conference will be closed 
to public observation.  

The decision to hold an enforcement conference does not mean that the NRC has made a final 
determination on enforcement action in this case. While the NRC normally relies on 01 findings 
and those of DOL to determine whether a violation occurred, when DOL findings are based on 
an adjudicatory proceeding, the conference is being held to obtain any additional information 
that will enable the NRC to make an informed enforcement decision. You are specifically 
invited to address the factors that the NRC normally considers in determining whether 
enforcement action should be taken against an individual. These factors are described in 
Section VIII, "Enforcement Actions Involving Individuals," of the NRC Enforcement Policy. In 
addition to responding to these factors, should you admit the violation, the NRC requests that 
you present at the predecisional enforcement conference, why the NRC should be confident 
that in the future, while engaged in licensed nuclear activities, you will abide by the NRC's 
regulations and your employer's procedures pertinent to your work. You may additionally 
provide any information you deem relevant to the NRC in making an enforcement decision.  

If the NRC concludes that you engaged in deliberate misconduct, the possible sanctions 
available to the NRC include issuing to you a Notice of Violation, a civil penalty,1 or an order. If 
the NRC issues an order to you, the order may prohibit your future involvement in NRC-licensed 
activities for a specified period of time.  

A civil penalty is not normally imposed on unlicensed individuals. See 

Footnote 10 of the NRC Enforcement Policy.
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D. Edleman

Please be advised that your cost of transportation to the NRC Region III office in Lisle, Illinois, 
must be borne by you. Also, you are welcome to have counsel or a personal representative 
accompany you to an enforcement conference. However, the cost of any such counsel or 
personal representative and their transportation costs must likewise be borne by you.  

The NRC will delay deciding whether to place a copy of this letter and its enclosures into the 
Public Document Room (PDR) until a final enforcement decision has been made. At that time, 
in accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter and your 
written response, should you choose to provide a written reply, with your home address 
removed, along with a copy of Enclosure 1 may be placed in the PDR.  

Should you have any questions about this letter or the predecisional enforcement conference, 
please contact Charles H. Weil of the NRC Region III Enforcement Staff at toll free telephone 
number 1-800-522-3025, or (630) 810-4372.  

Sincerely, 

John A. Grobe, Director 
Division of Reactor Safety 

Docket Nos. 50-266; 50-301 
License Nos. DPR-24; DPR-27 

Enclosures: 1. ALJ's Recommended Decision and Order 
2. ARB's Preliminary Order 
3. 01 Report Synopsis 
4. 10 CFR50.5 
5. 10 CFR 50.7 
6. NRC Enforcement Policy 

cc w/enclosures: R. R. Edmister, Associate General Counsel 
MK Engineering and Construction Group 
P. Hickey, Esq., Shaw, Pitman
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tSE NO. 97-ERA-34 

In the Matter of 

ALAIN ARTAYET 
Complainant 

V.  

MORRISON KNUDSEN CORPORATION 
Respondent 

Appearances: 

Steven D. Bell, Esq.  
Lynn R- Rogozinski, Esq.  

For the Complainant 

Keith A. Ashmus, Esq.  
Heather L Areklett, Esq.  

For the Respondent 

fi3FORE: DANIEL L LELAND 
Administrative Law Judge 

RECOMMENDED DECISION AND ORDER 

This case arises under the employee protection provisions of the Energy Reorganization 
Act of 1974 (ERA), 42 U.S.C. § 5851, which prohibits Nuclear Regulatory Commission 
Licensees from discharging or otherwise crminating against an employee who has engaged in 
activity protected under the Act. Alain Artayet (complainant) filed a complaint under the Act on 
February 18, 1997, which was investigated by the Occupational Safety and Health Administration 
and found to be without merit. Complainant made a timely request for a hearing before an 
administrative lawjudge, and a hearing was held before the undersigned in Cleveland, Ohio on 
June 11 and 12, 1997. Complainant's exhdibits (CX) 5, 6, 12, 20, 26, 51, 52, and 53, and 
respondent's exhibits (RX) A-L were admitted into evidence. At the close of the hearing the 
parties were given sixty days to submit briefs, and the due date for filing briefs was later extended 
to September 22, 1997. Both parties filed timely briefs.



.ummaiy of the Bvidence 

Complainant holdi sI? hael .ijn4iDbgree in Welding Engineering from Ohio State 
University and began working at Morrison Knudsen Corporation (respondent) in June 1988 as a 
Corporate Welding Engineer, also called Group Welding Engineer (GWE). (TR 33) Respondent 
is an international engineering and construction company which performs work on nuclear power 
plants among others. The GWE is located in respondent's Quality Assurance Department. (TR 
33) The head of the Quality Assurance Department is Tom Zarges, the Division Executive is Lou 
Pardi, and the Group Quality Director is Andrew Walcutt, complainant's immediate superior. (TR 
35; CX 52) The quality assurance program is required by 10 CFR 50. (TR 34) In 1995, 
respondent and Duke Engineering Services formed a company called SGT Ltd. which replaces 
steam generators at nuclear power plants and which has its own quality assurance program. (ER 
38; CX 53) The president of SGT Ltd. is Martin Cepkauskas and the Group Quality Director is 
Andrew Walcutt to whom complainant reported. (TR 39) As GWE, complainant was responsible 
for oversight of the activities of Project Welding Engineers (PWE) and qualifying welding 
procedures. (TR 41) 

In 1995, SGT Ltd. was awarded a contract to replace two steam generators at the Point 
Beach Unit Two nuclear power plant in Two Rivers, Wisconsin. (TR 43) The project required a 
large amount of welding. (TM 44) In May 1996, Max Bingham, the project manager, asked 
complainant to help develop the welding procedures to be used at Point Beach. (ER 45-46) 'gham wanted complainatt to delegate the qualificaton of the welding procedures at Point 

ach to the PWE, Eugene Rusty" Gorden. (rR 46) Qualification of welding procedures was 
the finction ofthe OWE. (TR 60-63) Complainant at first reftwed because he was unfam'liar 
with Gorden's technical capabilities. (ER 47) Complainant then began the process of qualifying 
the welds at a site in Memphis, Tennessee in May or June 1996. (ER 49) In July 1996, Bingham again asked complainant to delegate qualification of the welds at Point Beach to Gorden and 
complainant's refusal to do so angered Buighaxi. (TR 50-51) Complainant then acquiesced in the 
delegation of the remaining welds which Gorden accomplished in Chicago. (TR 53) 

Complainant emphasizes that the PWE, not the GWE, was responsible for developing the sidte-specific welding procedures to be used at Point Beach..(TR 55, 65-66; see.also CXS1; RX 
C 1, p. 1; § 9.2.5) The OWE was responsible for submitting generic welding procedures to the 
PWB who tailored them to the needs at Point Beach. (TR 55) Gorden was supposed to send the 
site-specific welding procedures to complainant for review but he failed to do so despite 
complainant's request to see them. (TR 56-57) At the end of October 1996, complainant for the 
first time reviewed the site-specific welding proc~dures written by Gorden and found five of them 
to be unacceptable. (CR 57) On November 6, 1996, complainant sent a fax to Gorden identifying 
the deficient welding procedures and calling Gorden's attention to the codes ofthe American 
Society ofMechanical Engineers. (ER 58-60; CX 6) Gorden, however, ignored complainant's 
comments. (TR 62) Complainant stated that he-ohOrmed Walcutt of the problems in the welding 
procedures for Point Beach but Walcutt felt Tht •a thdlihrtford Insumrane Company audit was 
coming up on December 30-31, 1996, nothing should be dohe:to correct the problems. (ER 70)'

I ) ..
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alcutt denies that complainant informed him of the welding deficiencies at Point Beach or that.  
ralcutt told him to take no action. (TR 247)). Complainant's offer to work with Gorden to 

remedy the welding problems was also assertedly rejected. (TR 71) 

During the week of December 16, 1996, complainant states that Pardi met with him and.  
removed him from nuclear responsibilities for steam generator replacement citing complainant's 
personality conflicts with Cepkauskas and Bingham. (IR 72) (Pardi denied that this meeting ever 
took place or that he removed complainant from his supervision of welding at nuclear power 
plants at this time. (R 163)) Walcutt asked complainant to prepare for the upcoming Hartford 
audit and complainant informed him that the audit would reveal deficiencies in the welding 
procedures at Point Beach. (TR 75-76) The audit was performed on December 30-31, 1996, and 
on January 6, 1997, Hartford issued a report finding fault with the Point Beach welding 
procedures. (FR 76-77,79-80; RX D 1) Upon reading the audit report Walcutt asked 
complainant to review all the welding procedures for Point Beach. (FR 80) Complainant 
reviewed the Point Beach welding procedures and wrote an eight page report which he gave to 
Walcutt on January 14,1997 who in turn delivered a copy to Pardi and Binghamn (TR 80-81; see 
CX 12) On the morning of January 15, Walcutt also asked complainant to prepare a report on the 
welding procedures at the D. C. Cook project. (FR 83-84) Complainant informed Walcutt that 
there were deficiencies in the D. C. Cook project which were similar to those at Point Beach. (FR 8.546) 

Later on the morning oflJanuary 15, complainant was summoned to the office of Drew 
ieman, complainant's adminstatuive sperior, who told complainant that he was being removed 

from the GWE position because of personality conflicts with Cepkaukas and Bingham (R 86) 
After his removal as GWE complainant continued to work on his report on D. C. Cook and 
submitted a report on the welding deficiencies at that facility on January 22, 1997. (FR 87, 264
267; CX 20) Complainant was transferred to Parkersburg, WV on February 7, 1997 as an area 
field engineer on the night shift. (TR 88) Since that date., he has been living away from his fanily 
in Cleveland and has been unable to participate in his children's school activities. (FR 88) 
Complainant has incurred approximately $10,000 in attorney fees in connection with this 
litigation. (FR 89) 

Louis R. Pardi, whose title is executive vice president of respondent's Power Division, 
testified that he relied on the complainant to be respondent's welding expert in all matters, 
particulaly qualification of welds, development of corporate welding procedures, and solving 
welding problems that arose on specific sites. (TR 156, 159) He recalled being told that there 
was friction between complainant and project personnel at Point Beach regarding qualification of 
welds and specific welding requirements. (RM 159-160) Pardi remembered seeing a memo from 
the complainant that drop weight testing was not requred at Point Beach which is contrary to 
what hestated about the D. C. Cook project (FR 161) In his testimony, Cepkauskas also 
mentioned the friction between complainant and site personnel and the memo regarding drop 
weight testing and that he informed Pardi of this. (FR 146, 147) Neither Pardi nor Cepkauskas 
could produce the memo and Pardi admitted that he had not read the memo. (FR 150, 190) After
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bng informed of the welding deficiencies found in the Hartford audit, Pardi decided to remove 
1 omplainant as GWE. (ER 161) As complainant was not in Pardi's chain of command, Pardi told 
Edlenan about the findings in the audit, and after rejecting the idea of relieving complainant only 
of his jurisdiction over nuclear facilities, they decided to relieve complainant of his duties as 
GWE. (TR 163-164) The final decision to terminate complainant was made on January 15. (TR 
164; see also TR 204-206) Complainant's memorandum regarding Point Beach was considered 
when the decision was made. (TR 196-197) Pardi averred that the decision to remove the 
complainant was based on his fiiction with the project personnel, his determination not to use 
drop weight testing, and the Hartford audit. (TR 165-166) 

Andrew Walcutt is the Group Quality Director for the respondent and was complainant's 
supervisor. (TR 235-236) He stated that the GWE is responsible for development of the 
corporate welding program, adherence to the welding codes, providing technical advice to project 
personnel, and qualification of welding procedures. (TR 236) He recalled a meeting complainant 
and he had with Gorden in November or December 1995 where an agreement had been reached 
between complainant and Gorden, but complainant changed his mind the next day. Walcutt told 
complainant that he should not go back on his word. (TR 237-238) Walcutt also referred to a 
meeting in July 1996 among Bingham, complainant and himself in which Bingham expressed dissatisfaction with complainant's performanoe, particularly his delegation of qualifying welds to 
some one who was not working at Point Beach. (ER 241-242) In the Fall of 1996, Pardi told 
Walcutt that he had lost confidence in complainant because he failed to recommend drop weight 

sting. (TR 242-243) Walcutt later foundhowever, that complainant had not taken this 
tition. (TR 243-244, 281-282) Walcutt also stated that the failure.of the welds in Memphis 

was caused by a discrepancy in testing requirements and was not solely complainant's fault. (TR 
244-245) The witness denied that complainant told him that Gorden had failed to respond to his 
criticisms of the site-specific welds at Point Beach, or that he ordered complainant not to remedy 
any deficiencies. (TR 247) 

Following the Hartford audit, Walcutt instructed complainant to review all the site-specific 
welding procedures at Point Beach. (ER 250) On January 28, 1995, Walcutt wrote a memo to 
Tom Zarges (RX D) stating in part that the errors found in the audit could have been prevented 
by effective communication between the GWE and the PWE. (TR 254) Complainant was not 
solely responsible for the problems found by the audit and Gorden also contributed to the 
breakdown in communications. Id. Walcutt recommended that Gorden be replaced as PWE. (ER 
254-255) The witness was told by complainant that D. C. Cook had similar problems to those at Point Beach, but he did not ask complainant to investigate D. C. Cook. (ER 256) No mention of 
complainant's review of the D. C. Cook project was made to Pardi, Edleman, or Zarges. (TR 
256-257) Walcutt acknowledged that complainant's reassignment to Parkersburg oocurred after 
he wrote the memo about D. C. Cook, but he denies that there was any connection. (TR 261, 
265,266-267) 

Gorden developed the site specific welding procedures for Point Beach and in so doing he 
changed the corporate welding procedures, which was a violation of respondent's quality



urance program. (TR 270-272) Walcutt told Pardi and Cepkauskas that the problems in Point 
"oeach's welding procedures identified by complainant were not his fault. ('R 274) Complainant 
always performed competently and professionally as a welding engineer, but had problems 
communicating. (CR 275) The only valid reason to remove complainant from his position was his 
failure to communicate with the project team. (IR 294) This problem was not mentioned, 
however, in complainant's evaluation in December 1996. (See RX Q, see also TR 231-232) 

Findings of Fact and Conclusions of Law 

42 U.S.C. § 5851 provides that: 

(1) No employer may discharge any employee or otherwise discriminate against 
any employee with respect to his compensation, terms, conditions, or privileges of 
employment because the employee...  

(A) notified his employer of an alleged violation of this chapter or the Atomic 
Energy Act of 1954; 

(B) refusod to engage in any practice made unlawflW by this chapter or the Atomic 
Energy Act of 1954, if the employee has identified the alleged illegality to the 
employer.  

(C) testified before Congress or at any Federal or State proceeding regarding any 
provision (or proposed provision) of this chapter or the Atomic Energy Act of 
1954; 

(D) commenced, caused to be commenced, or is about to commence or cause to be 
commenced a proceeding under this chapter or the Atomic Energy Act of 1954, 
.. or a proceeding for the administration or enforcement of any requirement 
imposed under this chapter or the Atomic Energy Act of 1954, as amended, 

(E) testified or is about to testify in any such proceeding or, 

(F) assisted or participated or is about to assist or participate in any manner in such 
a proceeding or in any other manner in such a proceeding or in any other action 
to carry out the purpose of the Atomic Energy Act of 1954, as amended.  

To establish a prima fade case of discrimination under § 5851, the complainant must 
show- (1) his employer is subject to the Act; (2) the complainant enaged in protected activity, 
(3) the complainant was subject to adverse employment action; (4) his employer was aware of the 
protected activity when it took the adverse action, and (5) an inference that the protected activity 
was the likely reason for the adverse employment action. Zinn v. Universy ofMissouri, 93
ERA- 34 and 36 (Sec'y, January 18, 1996). See also Carroll v. U. S. Dept of Labor, 78 F. 3d



(8* Cir'l996)." Ifthe complainant proves a primafacie case, the burden of production shifts 
to the employer to artieulate-a-legitimate nondiscriminatory reason for the'adverse action.  
Carroll, 78.F. 3d at 356. Where the employer articulates a legitimate nondiscriminatory reason 
for the adverse action, the complainant has the ultimate burden of persuading that the reasons 
articulated by his employer were pretextual, either by showing that the unlawful reason more 
likely motivated the employer or by showing that the proffered explanation is unworthy of 
credence. Nichols v. Bechtel Constrction Co., 87-ERA-44 (See'y, October 26, 1992), Carroll, 
supra, Kahn v. U. S Secretary of Labor, 64 F. 3d 271, 278 (7" Cir. 1995).  

Complainant alleges three separate adverse employment actions taken as a result of his 
protected activity: (1) his removal from jurisdiction over nuclear power plants in December 1996 
as a result of his finding of welding deficiencies at Point Beach, (2) his removal as GWE on 
January 15, 1997 resulting from his January 14, 1997 report on the Point Beach welding 
problems, and (3) his reassignment to Parkersburg, WV following his report on the flaws in the 
welding procedures at D. C. Cook. It is necessary to determine if complainant has made a prima 
fade case as to each of these incidents.  

Respondent concedes that is subject to the Act. Moreover, complainant's performance of 
quality assurance functions constitutes protected activity under the Act. See Mac kowak v.  
Unieity Nuce/ar Systems, Inc., 735 F. 2d 1159, 1163 (9hCir. 1984), Badett v. Miagam 
MohawkPower Co., 86-4RA-2 (Sec'y, July 9,1986). With regard to the first allegation of 

liation, Pardi denied that a meeting with complainant took place in December 1996 in which 
t'emoved himh from his nuclear responsibilities and his version is supported by the testimony of 

Edleman and Walcutt. Assuming that Pardi did remiove complainant fromjursdiction over 
mnclear power plants and that this constitutes adverse employment action, the evidence is not 
persuasive that Pardi knew about complainant's protected activity prior to the meeting and that 
his removal was in retaliation for his protected activity. I reach the same conclusion regarding 
complainant's report on the D. C. Cook project. Walcutt credibly testified that he never told 
Zarges, Pardi, or Edleman of complainant's report on the welding deficiencies at D. C. Cook, and 
therefore, his reassignment to Parkersburg could not have been in retaliation for his report.  
Therefore, complainant has failed to make out a prima fade case with regard to these two 
incidents.  

I reach a different conclusion with regard to complainant's removal as GWE and 
subsequent reassignment to Parkersburg. Respondent argues that Pardi and Edleman had already 
decided to replace complainant as GWE before they were aware that he drafted the report on the 
Point Beach welding deficiencies on January 14, but I do riot find Pardi's testimony to be credible 
on this point. Furthermore, the adverse employment action, Le., complainant's actual removal 
from his position as GWE, did not take place until January 15, one day after Pardi was given the 
report on Point Beach. Therefore, I find that respondent was aware of complainant's protected 
activity when he was replaced as GWE. Respondent also maintains that complainant's removal as 
GWE and reassignment to a different position in Parkersburg was not an adverse employment 
action because he was not discharged and there was no decrease in pay. However, complainant's
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vposition in Parkersburg as an area field eneer does not bay pr• te s sbihte 
involved in his prior posiHo-n- W M W and is clearly less prestigious.. $ee DeFord v. Secretwy of 
Labor, 700 F. 2d 281,287 (6* Cir. 1983). See also McMahan v. California Water Quality 
Control Boara San Diego Region, 90-WPC-I (Sec'y, July 16, 1993), in which it was held that a 
transfer was an adverse action in that it prevented the complainant from performing supervisory 
duties and field enforcement which he preferred. Respondent also argues that "relocation is a way 
of life" at Morrison Knudsen and that respondent maintains facilities much further from Cleveland 
than Parkersburg to which complainant could have been reassigned. The fact that complainant 
could have been sent to more remote locations has no significance, however, as complainant's 
reassignment from Cleveland to Parkersburg has clearly inconvenienced him and separated him 
from his home and family in Cleveland. I therefore conclude that complainant's removal as GWE 
and his subsequent reassignment to an inferior job in Parkersburg constitute adverse employment 
action. Finally, complainant's removal from the position as GWE within twenty four hours after 
he engaged in protected conduct raises the inference as a matter of law that his removal was in 
retaliation for his protected activity. Couty v. Dole, 886 F. 2d 147, 148 (8d Cir. 1989).  
Complainant has therefore made out a prima fade case.  

Respondent has cited as the reasons for complainant's removal and reassignment his 
overall performance as GWE, more specifically his recommendation that drop weight testing not 
be used, the deficiencies found in the Hartford audit, and his friction with on-site personnel 
Complainant therefore has the burden of proving that these reasons are pretextual. Kahn, 64 F.  

at 278.  

IThe drop weight testing excuse deafly lacks credibility. Pardi testified of seeing a memo 
shown to him by Cepkauskas regarding the drop weight testing but could not recall the content of 
the memo. Cepkauskas was unable to produce the memo. Walcutt testified that complainant had 
never recommended that drop weight testing not be used thereby indicating that Pardi's asserted 
loss of confidence in complainant was based on an erroneous premise. Pardi also blamed the 
welding defects noted in the Hartford audit on complainant, but Walcutt, who has far more 
technical knowledge than Pardi regarding the welding requirements, stated that Gorden was 
responsible for these errors as it was his obligation to develop the site-specific welding 
procedures. Gorden actually changed the corporate welding procedures complainant had sent him 
in violation of the respondent's quality assurance program. When complainant discovered the 
unacoeptable welding specifications devised by Gorden, he informed him of the deficiencies and 
tried without success to have Gorden remedy them. Moreover, Walcutt informed Pardi that the 
deficiencies cited in the audit were not complainant's fault, which indicates that Pardi knew that 
complainant was not to blame and removed him anyway. Walcutt stated that complainant always 
acted in a competent and professional manner as a welding engineer. Thus the first two 
articulated reasons for removing complainant are dearly pretextual.  

Walcutt asserted that the only valid reason for removing complainant as GWE was his 
failure to communicate with project personnel. Initially, I find it difficult to accept that 
complainant would.be relieved of his duties for this relatively-isi/nificant reason. There is
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tainly no evidence in the record that this so called "fiiction" with on site personnel was so 
persistent or egregious that it affected the efficiency of respondent's construction work. It would 
also appear that the cause of much of the "friction" was complainant's insistence on not 
delegating the qualification of the welds to Gorden, whose competence he questioned, apparently 
with good reason. Some of the "fiiction" also resulted from complainant's strict adherence to the 
standards in respondent's quality assurance program and the natural tension that may have taken 
place with the project personnel who were attempting to adhere to precise schedules. As the 
court in Mackowiak observed, "contractors regulated by § 5851 may not discharge quality control 
inspectors because they do their job too well." Mackowiak, 735 F. 2d at 1163. Finally, I note 
that Walcutt did not discuss complainant's communication problems in the performance 
evaluation completed in December 1996 only twenty-three days before he was removed as GWE 
allegedly for this reason. If complainant's failure to communicate had been such a serious 
problem, it would have been cited in his performance appraisal. Therefore, I conclude that this 
purported reason was also pretextual.  

As complainant has made out a prima facie case and proven that respondent's purported 
reasons for the adverse employment action were pretextual, I conclude that respondent has 
violated § 585 1. Complainant is therefore entitled to reinstatement to his position as GWE and 
reimbursement for attorney fees.  

Recommended Order 

Morrison Knudsen Corporation is ORDERED to: 

(1) Reinstate complainant to the position of Group Welding Engineer at its office in 
Cleveland, Ohio and to the same compensation, terms, conditions, and privileges of employment 
he previously had, and 

(2) Reimburse complainant for the reasonable cost of attorney fees he has expended in 
pursuing his complaint.  

Within thirty (30) days of the date of this decision and order, complainant's counsel shall 
submit a fully supported fee application detailing his hourly fee, the number of hours expended on 
this proceeding and any associated litigation expenses. Respondent will have fifteen (15) days to 

respond with any objections.  

•DANIB L. LELAND 
Administrative Law Judge

DLLAab
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")TICE: This Recommended Decision and Order and the administrative file in this matter will be 
.nwarded for final decisiionto the Administrative Review Board, United States Department of 

Labor, Room S-4309, Frances Perkins Building, 200 Constitution Avenue, N.W., Washington, 
DC 20210. The Administrative Review Board was delegated jurisdiction by Secretary Order 
dated April 17, 1996, to issue final decisions in employee protection cases adjudicated under the 
regulations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).
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U.S. Department of Labor Administrative Review Board 
200 Constitution Avenue. N.W.  
Washington, D.C. 20210

In the Matter of:

ALAIN ARTAYET,

COMPLAINANT,

ARB CASE NO. 98-016 

(ALJ CASE NO. 97-ERA-34)

V. DATE: NOV 41997
MORRISON KNUDSEN CORPORATION, 

RESPONDENT.  

BEFORE: THE ADMINISTRATIVE REVIEW BOARD 

NOTICE OF REVIEW 
AND 

ORDER ESTABLISHING BRIEFING SCHEDULE 
AND 

PRELIMINARY ORDER 

The Recommended Decision and Order (R. D. and 0.) issued on October 28, 1997 by the 
Administrative Law Judge (AI) has been transmitted to the Board for review. The following briefing 
schedule is established in this case. Respondent may file an initial brief; not to exceed 30 double 
spaced typed pages, on or before December 3, 1997. Complainant may file a reply brief; not to 
exceed 30 double spaced typed pages, on or before January 2,1998. Respondent may file a rebuttal 
brief; exclusively responsive to the reply brief and not to exceed 10 double spaced typed pages, on 
or before January 20, 1998.  

All pleadings are expected to conform to the page limitations and should be prepared in 
Courier 12 point, 10 character-per-inch type or larger, with minimum one inch left and right margins 
and minimum 1Y4 inch top and bottom margins, printed on 8 V2 by 11 inch paper.  

An original and four copies of all pleadings and briefs shall be flied with the Administrative 
Review Board, U.S. Department of Labor, 200 Constitution Avenue, N.W., Room S-4309, 
Washington, D.C., 20210 (Telephone Number, 202-219-4728; Facsimile Numb,-- *n_,7 i oo11'r%%
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PRELIMNARY ORDER 

As noted, on October 28, 1997, the AiJ issued the R. D. and O. in this case arising under the 
Energy Reorganization Act of 1974 (ERA), 42 U.S.C. § 5851 (Supp. IV 1992), as amended by the 
Comprehensive National Energy Policy Act of 1992 (CNEPA), Pub. L. No. 102-486, 106 Stat. 2776, 
3123. The Aid found that Respondent had violated § 5851 and that Complainant is entitled to both 
reinstatement to his former position and reirmbursement for attorney fees..  

The following prelininary order is hereby entered: 

Respondent shall reinstate Complainant to the position of Group Welding Engineer at its 
office in Cleveland, Ohio at the same compensation, terms, conditions, and privileges of 
employment which Complainant had previously enjoyed, and 

Following the procedures described in the AL's R. D. and 0., Respondent shall reimburse 
Complainant for reasonable attorney fees and costs which were expended in the pursuit of this 
complaint 

SO ORDERED.  

DAVE[)A OTB 
Chair 

SAA1,. D-STROM 

E D. MLLER" 
ernaite Member



SYNOPSIS

This investigation was initiated on March 13, 1997, by the U.S. Nuclear 
Regulatory Commission. Office of Investigations, Region III, to determine if 
the former Corporate Welding Engineer (CWE) for Morrison Knudsen Corporation 
had been discriminated against for raising safety concerns.  

Based on the evidence developed during the investigation, it is concluded that 
there is sufficient evidence to substantiate the alleged employment 
discrimination against the former CWE.

Case No. 3-97-013 1



§ 50.5 Deliberate misconduct 

(a) Any licensee or any employee of a 
licensee; and any contractor (including a 
supplier or consultant), subcontractor, or 
any employee of a contractor or 
subcontractor, of any licensee, who 
knowingly provides to any licensee.  
contractor, or subcontractor, 
components, equipment, materials, or 
other goods or services, that relate to a 
licensee's activities subject to this part; 

g may not: 
1 (1) Engage in deliberate misconduct 
that causes or, but for detection, would 

&L have caused, a licensee to be in 
.2 violation of any rule. regulation, or 

order, or any term, condition, or 
limitation of any license, issued by the 
Commission, or 

(2) Deliberately submit to the NRC, a 
licensee, or a licensee's contractor or 
subcontractor, information that the 
person submitting the information 
knows to be incomplete or inaccurate in 
some respect material to the NRC.  

(b) A person who violates paragraph 
(a)(1) or (a)(2) of this section may be 
subject to enforcement action in 
accordance with the procedures in 10 
CFR part 2, subpart B.  

(c) For purposes of paragraph (a)(1) of 
• this section, deliberate misconduct by a 

person means an intentional act or 
M omission that the person knows: 

(1) Would cause a licensee to be in 
violation of any rule, regulation, or 
order, or any term, condition, or 
limitation, of any license issued by the 
Commission, or 

(2) Constitutes a violation of a 
requirement, procedure, instruction, 
contract, purchase order or policy of a 
licensee, contractor, or subcontractor.



1 60.7 Employ** prot-to 
(a) Dicrimination by a Commission 

licensee, an applicant for a Commission 
license, or a contractor or subcontractor 
of a Commission licensee or applicant 
against an employee for engaging in 
certain protected activities is prohibited.  
Discrimination includes discharge and 
other actions that relate to 
compensation, terms, conditions, or 
privileges of employment. The protected 
activities are established in section 211 
of the Energy Reorganization Act of 
1974, as amended, and in general are 
related to the administration or 
enforcement of a requirement Imposed 
under the Atomic Energy Act or the 
Energy Reorganization Act.  

(1)The protected activities include 
but are not limited to: 

(1) Providing the Commission or his oi 
her employer information about alleged 
violations of either of the statutes 
named in p h (a) introductory 
"i4t of the sction or possible violations 

requirements Imposed under either of 
.se statutes; 
(U1) ReWfsing to engage in any practice 

made unlawful under either oa the 
statutes named In paragraph (a) 
Introductory text or under these 
requirements If the employee has 
identified the alleged illegality to the 
employer, 

(III) Requesting the Commission to 
Institute action against his or her 
employer for the administration or 
enforcement of these requirements; 

(iv) Testifying in any Commission 
proceeding. or before Congress. or at any 
Federal or State proceeding regarding 
any provision (or proposed provision) of 
either of the statutes named in 
paragraph (a) introductory text.  

(v) Assisting or participating in, or is 
about to assist or participate In, these 
activities.

(2) These activities are protected even 
if no formal proceeding is actually 
initiated as a result of the employee 
assistance or participation.  

(3) This section has no application to 
any employee alleging discrimination 
prohibited by this section who, acting 
without direction from his or her 
employer (or the employer's agent), 
deliberately causes a violation of any 
requirement of the Energy 
Reorganization Act of 1974. as 
amended, or the Atomic Energy Act of 
1954, as amended.  

(b) Any employee who believes that 
he or she has been discharged or 
otherwise discriminated against by any 
person for engaging in protected 
activities specified in paragraph (a)(1) of 
this section may seek a remedy for the 
dlscharge or discrimination through an 
administrative proceeding in the 
Department of Labor. The 
administrative proceeding must be 
Initiated within 180 days after an 
alleged ._oletion occurs. The employee 
may do this by filing a compla.it 
alleging the violation with the 
Department of LaborS Employment 
Standars.Adiniitstration, Wage and 
Hour Division. The Department of Labor 
may order reinstatement, back pay, and 
compensatory damages.  

(cY A violation of paragraph (a), (e). or 
(0) of this section by a Commission 
licensee, an applicant for a Commission 
license, or a contractor or subcontractor 
of a Commission licensee or applicant 
may be .grounds for

(1) Denial. revocation, or suspension 
of the license.  

(2) Imposition of a civil penalty on the 
licensee or applicant.  
3) Other enforcement action, 

Id Actions taken by an employer, or 
others, which adversely affect an 
employee may be predicated upon 
nondiscriminatory grounds. The 
prohibition applies when the adverse 
action occurs because the employee has 
engaged in protected activities. An 
employee's engagement in protected 
activities does not automatically render 
him or her immune from discharge or 
discipline for legitimate reasons or from 
adverse action dictated by 
nonprohibited considerations.

( e)(l) Each licensee and each applicant 
for a license shall prominently post the 
revision of NRC Form 3. 'Notice to 
Employees," referenced in 10 CFR 

q19.11(c). This form must be posted at 
o locations sufficient to permit employees 
Sprotected by this section to observe a 
o copy on the way to or from their place 

of work. Premises must be posted not 
later than 30 days after an application 
is docketed and remain posted while the 
application is pending before the 
Commission. during the term of the 
license, and for 30 days following 
license termination.  

(2) Copies of NRC Form 3 may be 
. obtained by writing to the Regional 
o Administrator of the appropriate U.S.  

Nuclear Regulatory Commission 
. Regional Office listed in Appendix D tc L Part 20 of this chapter or by calling the 

NRC Information and Records 
Management Branch. at (301) 415-7230.  

r (f) No agreement affecting the 
compensation. terms, conditions, or 
privileges of employment, including an 
agreement to settle a complaint filed by 

.an employee with the Department of 
o Labor pursuant to section 211 of the 
,c Energy Reorganization Act of 1974. as 
a: amended, may contain any provision 
co which would prohibit. restrict, or 

otherwise discourage an employee from 
participating in protected activity as 
defined in ragra h (a)(1) of this 
section Includingbut not limited to.  
providing information to the NRC or to 
his or her employer on potential

0L 
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U.S. NUCLEAR REGULATORY COMMISSION 

Enforcement Policy Statement 

This document compiles the "General Statement of Policy and Procedures for NRC 
Enforcement Actions," (Enforcement Policy), NUREG-1600, published June 30, 1995, and 
the various amendments to the Enforcement Policy approved by the Commission through 
September 10, 1997. It is the staff's intent to republish NUREG-1600 later this year. Pending 
that republication, the Office of Enforcement is issuing this interim compilation of all 
amendments to the Policy since it was last published. This document is also accessible on the 
Internet at: www.nrc.gov/OE.  

The amendments to the Policy were published in the Federal Register as follows: 

Federal 
D-=D

Adjustment of Civil Monetary Penalties 
Departures from FSAR 
Commission consultation, Open Enforcement 

Conferences; risk; NCVs 
Part 20, Exceedance of dose constraints 
Correction as to exercise of discretion 
Gaseous Diffusion Plants; NRC organizational 

changes; Commission consultation 
Participation in enforcement conferences 

involving discrimination 
-Part 34, Radiography, examples of 

potential violations 
Corrections to Part 34 examples 

'Enforcement conference clarification

61FR53553 
61FR54461 

61FR65088 
61FR65128 
61FR68070 

62FR06677 

62FR13906 
62FR28974 

62Fk,33447 
62FR52577

The Enforcement Policy is a general statement of policy explaining the NRC's policies and 
procedures in initiating enforcement actions, and of the presiding officers and the Commission 
in reviewing these actions. This policy statement is applicable to enforcement in matters 
involving the radiological health and safety of the public, including employees' health and 
safety, the common defense and security, and the environment. This statement of general 
policy and procedures is published to provide widespread dissemination of the Commission's 
Enforcement Policy. However, this is a policy statement and not a regulation. The 
Commission may deviate from this statement of policy and procedure as appropriate under the 
circumstances of a particular case.

.10/11196 
10118/96 

12110/96 
12/10/96 
12/26/96 

02/12/97 

03/24/97 
05/28(97 

06/19/97 
10/08197
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Questions concerniqg the Enforcement Policy should be directed to the NRC's Office of 
Enforcement at (301) 415-2741.  

James Lieberman, Director.  
Office of Enforcement



Compilation of NRC Enforcement Policy as of September 10, 1997
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PREFACE 

The following statement of general 
policy and procedure explains the 
enforcement policy and procedures of the 
U.S. Nuclear Regulatory Commission 
(NRC or Commission) and the NRC staff 
(staff) in initiating enforcement actions, 
and of the presiding officers and the 
Commission in reviewing these actions.  
This statement is applicable to 
enforcement in matters involving the 
radiological health and safety of the 
public, including employees' health and 
safety, the common defense and security, 
and thi iavivomen. This statement of 
genral ponc and procedure will be 
published as NURBG-1600 to provide 
widespread diseminaton of the 
.Coimlsdsons Enforcement Policy.  
However, dhs Is a policy itatement and 
"not a regulatio The Commission may 
deviate from this statement of policy and 
procedure as appropriate under the 
circumstances of a particular case.  

L INTRODUCTION AND PURPOSE 

The purpose of the NRC enforcement 
program is to support the NRC's overall 
safety mission in protecting the public and 
dte environment Consistent with that 
pttpose, enforcement ati should be 
used
* As a deterrent to emphasize the 
importance of compliance with 
requiremens, and 
* To eacourage prompt identification and 
prompt, comprehensive correction of 
violations.  

SAntirust enforcement matters will 
be dealt with on a case-by-case basis.

Consistent with d6e popose of his 
program. prompt and vigorous 
enforcement action will be takeu when 
dealing with licensees, vendor, 
contractors, and their employee, who 
do not achieve the necessary 
meticulous attention to detail and the 
high standard of co an~ ' hc h 
NRC expecs 3 Each enforcement 
action is dependent on the 
circumstances of the case and requires 
the exercise of dis•retion after 
consideration of this enforcement 
policy. In no case, however, win 
licensees who cannot achieve and 
maintain adequate levels of protection 
be permitted to conduct licensed 
activities.  

EL STATUTORY AUTHORITY AND 
PROCEDURAL FRAMEWORK 

k. SMuOry Awoftiy 

"T-he NRC's eafrcom=juis&ction 
is drawn from fhe AtomIc Enrgy Act 
of 1954, as amended, and he Energy 

eorpniztion Act (ERA) of-1974, as 
amended 

2 The term "vendor" as used in 
this policy means a supplier of 
products or services to be used in an 
NRC4iesed cility or activity.  

3 This policy primarily addresses 
the activities of NRC licensees and 
pplicants for NRC Hicnses.  

Therefoce, the ctm "ioensee" Is 
used througiout the policy. However, 
in those cases where the NRC 
deteamines that It is appropriate to 
tab enforcement action against a 
non4icensee or individual, the 
guidance In dis policy will be used, 
as applicable. Specific guidance 
regarding enforcement action against 
individuals and non-licensees is 
addressed in'Sections VIii and X.  
respectively.
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Sectioa'161of die Atomic Energy Act 
IUhocizes die NRC to conduct 
Apedoasd investigations and to 

Isue orders as may be necessary or 
desirable to promote the common 
defense and security or to protect health 
or to minimize danger to life or 
property. Section 186 authorizes the 
NRC to revoke licenses under certain 
circumstances (e.g., for material false 
statements, in response to conditions 
that would have warranted refusal of a 
license on an original application, for a 
licensee's failure to build or operate a 
facility in accordance with the terms of 
the permit or license, and for violation 
of an NRC regulation). Section 234 
authorizes the NRC to impose civil 
penalties not to exceed $100,000 per 
violation per day for the violation of 
certain specified licensing provisions of 
the Act,-rules, orders, and license terms 

Sthese provisions, and for violation for whic iionses can be 
revoied. In addition to die enmmerate 
pifvidom in sction 234, sections 84 

1147 authize the imposiion of civi Add=,M for Viollfio= Of Vegufations 

23 authorizes die NRC to seek 
Inunctve or other equitable relief for 
violaio Of regulatory requirements.  Section 206 of the Energy 
Reorganization Act authorizes the NRC 
to impose civil penalties for knowing 
ad conscious failures to provide certaia 
safety information to the NRC.  

Notwithstanding die $100,000 limit 
stated ine Atomic Energy Act. the 
Commission May Impose higher civ 
Pecafidesas *ovi~debythe Debt 
Collectio Improvement Act of 1996.  
Under the Act. the Commission is 
required to modify civil monetary 
penalties to reflect ination. The 
a&*stad maximum civil penalty amount 
Is reflected in 10 CPR 2.2= and this 
Policy Statement.  

apter 18 of the Atomic Energy Act 
providds for varying levels of criminal 
penalties (i.e., monetary frues and 
•'"osoament) for willful violations of

the Act and regulations or orders issued 
under sections 65. 161(b), 161(Q. or 161(o) 
of the Act. Section 223 provides that 
criminal penalties may be imposed on 
certain hndividuils employed by firms 
constructing or supplying basic components 
of any utilization facility if the individual 
knowingly and willfully violates NRC 
requrements such that a basic component 
could be significantly impaired. Section 
235 provides that criminal penalties may be 
imposed on persons who interfere with 
inspectors. Section 236 provides that 
criminal penalties may be imposed on 
persons who attempt to or cause sabotage at 
a nuclear facility or to nuclear fuel.  
Alleged or suspected criminal violations of 
the Atomic Energy Act are referred to the 
Department of Justice for appropriate 
action.  

B. Procedwul Frwnewo,* 

Subpart B of 10 CFR Pan 2 of NRC's 
regulations sets forth dhe procedures the 
NRC uses in exercising its enforcement 
authority. 10 CFR 2.201 sets forth the 
procedures for issuing notice of violation.  

The procedure to be used In assessing 
civil penalties Is set forth in 10 CIR 2.205.  
This regulation provides that die civil 
penalty process is initiated by issuing a 
Notice of Violation and Proposed 
Imposition of a Civil Penalty. The licensee 
or other person is provided an oppommity 
to contest in writing the proposed 
imposition of a civil penalty. After 
evaluation of the response, the civil penalty 
may be mitigated, remitted, or imposed.  
An opportuniy Is provided for a hearing if 
a civilpenalty is imposed. If a civil penalty 
Is not pald following a.earing or If a 
hearing is not requested, the matter may be 
referred to the U.S. Department of Justice 
to Institute a civil action in District Court.  

The procedure for issuing an order to 
Institute a proceeding to modify, suspend.  
or revoke a license or to take other action 
against a licensee or other person subject to 
the jurisdiction of the Commission is set 
forth in 10 CFR 2.202. The licensee or 
any other pemon adversely affected by the

order may request a hearing.. u 
NRC is authorized to M&106 Order 
Immediately effective if reuh~to 
protect the pubic health, safety, or 
interest, or if the violation is willful.  
Section 2.204 sets out the procedures 
for issuing a Demand for Information 
(Demand) to a licensee or other person 
subject to (he Commissionts 
jurisdiction for the purpose of 
determining whether an order or other 
enforcement action should be ssued.  
The Demand does not provide hearing 
rights, as only information Is being 
sought. A licensee must answer a 
Demand. An unlicensed person may 
answer a Demand by either providing
the requested information or explaining 
why the Demand should not have been 
issued.  

UiL RESPON•SIBIIJES 

The Executive Divector for 
Operion (EDO) and the principal 
enforemmn offi of die NRC, die 
Deputy Executive Director for 

-XWW Effectiveness, hereafter 
referred to as the Deputy Executlit 
Director. has been delegated the 
authority to approve or issue aln 
escalated enforcement actions.' The 
Deputy Executive Director is " 
responsible to the EDO for the NRC 
enforcement program. The Office of 
Enforcement (OE) exercises oversight 
of and implements the NRC 
enforcement program. The Director.  
O., acts for die Deputy Excutive 
Director In enftcement matters In his 
absence or as delegated.  

Subject to tbe ovesh and direction 
of OE. and with the approval of the 
Deputy Executive Director, where 

' The term "escalated enforcement 
actions as used In this policy means a 
Notice of Violation or civil penalty for 
any Severity Level I, H, or HI 
violation (or problem) or any order 
based upon a violation.
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CaM(tln o( RC Enforemaet Mi -9 ber 10
"'Caty, the regional offices normally 

a Nod=e of Volation and proposed 
41 pendte•s. However, subject to the 

same Oversight as the regional offices, 
dOffice of Nuclear Reaiutor 
Regulation (NRR) and the Office of 
Nuclear Material Safety and Safeguards 
(NMSS) may also issue Notices of 
Violation and proposed civil penalties 
for certain activities. Enforcement 
orders are normally issued by the 
Deputy Executive Director or the 
Director, O,. However, orders may 
also be issued by the EDO, especially 
those involving the more significant 
matters. The Directors of NRR and 
NMSS have also been delegated 
authority to issue orders, but it is 
expected that normal use of this 
"authority by NRR and NMSS will be 
confined to actions not associated with 
compliance issues. Th Director. Office 
of dhe Controllerý, has been delegated the 
mathority to Iau orders where licensees 
violate Commission regulations by 

"Nymeat of license and Inhspection 

- aognliton that the. regulation of 
mlear activities In many casem does not 
ead itself to a mechanistic treatment, 

Judgment and discretion must be 
exercised in determining the severity 
levels of the violations and the 
appropriate enforcement sanctions, 
including the decision to issue a Notice 
of Violation, or to propose or impose a 
ivil penalty and the amount of this 

penalty, after considering the general 
pricimles of this statement of policy and 
the technical significance of the 
viotations and the surrounding 
h r ces.  
Unless Commission consultation or 

notification is required by this policy, 
dte NRC staff may depart, where 
warranted In the public's Inters from 
this policy as provided In Section VI1, 
"eBxerclse of Enforcement Discretion.  
The Commission will be provided 
written notification of all enforcement 
actions involving civil penalties or 

The Commission will also be

provided notice the first time that discriet 
Is exercised for a plant meeting the criterL 
of Section VILB.2. In-addition, the 
Commission will be consulted prior to 
taking action in the following situations 
(unless the urgency of the situation dictatea 
immediate action): 

(1) An action affecting a licensee's 
operation that requires balancing the public 
health and safety or common defense and 
security implications of not operating with 
the potential radiological or other hazards 
associated with continued operation; 

(2) Proposals to Impose a civil penalty 
for a single violation or problem that is 
greater than 3 times the Severity Level I 
value shown in Table IA for that class of licensee; 

(3) Any proposed enforcement action that 
involves a Severity Level I violation; 
(4) Any action the EDO beleves 

warrants Commission involvement 
(5) Any proposed enforcement Case 

involving an Office of nvestigations (01) reprt where tde NRC staff (other than the 
01 stafl does not arrive at tle same 
conclusions as those in the 01 repott 
concerning ums of intent If doe Director 
of O concludes that Commission 
consultation is Warranted; and 

(6) Any proposed enforcement action on 
which the Commission asks to be 
consulted.  

IV. SEVERMY OF VIOLATIONS 

Regulatory requirementsS have varying 
degrees of safety, safeguards, or 
environmental signficance Therefore, the 
relative Importance of each violation, 
Including both die technical significance 
and the regulatory significance, Is evaluated 
as the first step in the enforcement process.  

SThe term "requirement as used in 
this policy means a legally binding 
requirement such as a statute, regulation, 
license condition, technical specification, or 
order.

)a In considering the sigalfica We of a a violation, the saff comiders the 
teduzcal skgnficance, Le.., actual and 
potential cosequence, and the 
regulatory signifcance. In evaluating the technical signlfcancc, risk is an 
appropriate consideration.  

Consequently, for purposes of formal 
enforcement action, violations are 
normally categorized in terms of four 
levels of severity to show their relative 
importanc within each of tie 

following eight activity areas: 

I. Reactor Operations; 
II. Facility Construction; 
Ig. Safeguards;
IV. Health Physics; 

V. Transportatim 
VI Fuel Cye and Materials 

Operations; 
VII hasceffune Matters; and.  
VilL Emergc preparedns.  

icensed activities will be placed in 
the actievityta int bie in Wg 
of the particular violation involved 
knlding activities not &*MYct Covered by one of the above sted areas, e.g., 
export license ac(ivities. Within each Sactivity area, Severity Level I has been assigned to violations that are the most 
significant and Severity Level IV 
violations are the least significant 
Severity Level I and 1I violations are of 
very swficn regulatory concern. In 
general, violations that are included in 
these severity categories involve actual 
or high potential Impact on the public.  
Severity Level M violatons are cause 
for significant regulatory concemn 
Severity Level IV violations are less 
serious but are of more than minor 
concern; ie., If left uncorrited, they 
could lead to a more serious conoern.  

TUhe Comission reognle that ther 
are other violations of minor safety or 
environmental concern which are 
below the level of significance of 
Severity Level IV violations. These 
minor violations are not the subject of 

f19ot 

formal enforcemnte, acton and are not

-3- "



conw(tatlo of t4RC Enforcent oftp(c !M fs Wmej ý19

'NzaUy decribed In Inspection reports.  
the extent such violations are 

esrbd they are noted as Non-Cited 
Violatons.' 

Comparisons of significance between 
activity areas are inappropriate. For 
example, the immediacy of any hazard.  
to the public associated with Severity 
Level I violations in Reactor Operations 
is not directly comparable to that 
associated with Severity Level I 
violations in Facility Construction.  

Supplements I through VIII provide 
examples and serve as guidance in 
determining the appropriate severity 
level for violations in each of the eight 
activity areas. However, the examples 
are neither exhaustive nor controlling.  
In addition, these examples do not 
Crate new e4qir s. Each is 
designed to Illustrate the significance 
that the NRC places on a particular type 
of violation of NRC requirements.  
Bach of the examples in the supplements 
hptedicat• n a violatio of a 

,ua cy rquime 
kN NRC reviews each case being 

ioosldered for eaforcement action on its 
own merits to insure that the severity of 
a violation Is characterize at the level 
best suited to the significance of the 
particular violation. In some cases, 
special circumstances may warrant an 
adjustment to the severity level 
categorzation.  

A. Aggregaron of V"wlaaons 

A group of Severty Level IV 
violations may be evaluated in the 
aggregate and assigned a sge.  
beamsed severity Levl, therb 
resulting in a Severity Level m 
problem, if the violations have the same 
underlying cause or programmatic 
deficiencies, or the violations 

'A Non-Cited Violation (NCV) is a 
violation that has not been formalized 

"'o a 10 CPR 2.201 Notice of 
iation.

contributed to or were unavoidable 
consequences of the underlying problem.  
Normally, Severity Level H and Mit 
violations are not aggregated into a higher 
severity level.  
The purpose of aggregating violations is to 

focus the licensee's attention on the 
funxamental underlying causes for which 
enforcement action appears warranted and 
to reflect the fact that several violations 
with a common cause may be more 
significant collectively than individually and 
may therefore, warrant a more substantial 
enforcement action.  

B. R&pet.ve Violations 

The severity level of a Severity Level IV 
violation may be inceased to Severity 
Level MI, if the violation can be considered 
a repetitive violation.' The purpose of 
escalating the severity level of a repetitive 
violation Is to acknowledge the added 
s•gnificame of the situation based on the 
licensee's failur to Implement effective 
corrective action for the previo- violadon.  
The decisio to escalate the severity level 
of a repetitive violation will depend on the 
circumstances, such as, but not limited to, 
the number of times the violation has 
occurred, the similarity of the violations 
and their root causes, the adequacy of 
previous corrective actions, the period of 
time between the violations, and the 
significance of the violations.  

Willful violations are by'definition of 
particular concern to the Commission t 
because its regulatory program Is based on 

I The term *repetitive violation' or 
"slhilar violation" as used in this policy 
satemAent means a violation that reasonably 
could have been prevented by a licensee's 
corrective action for a previous violation 
normally occurring (1) within the past 2 
years of the inspection at issue, or (2) the 
period within the last two inspections, 
whichever is longer.

licensees and their conractotrs 
employees, and agents acting with 
integrity and commun• ig 
candor. Willful viowaions catnot he 

tolerated by either the Commission or a lienUsee. Ucensees are exCectel to take significant remedia action In 
responding to willful violations 
commensurate with the ckcumstances 
such that it demonstrates the 
seriousness of the violation thereby 
creating a deterrent effect within the 
licensee's organization. Although 
removal of the person is not necessairly 
required, substantial disciplinary action 
is expected.  
Therefore, the severity level of a 

violation may be hicreased if the 
circumstances surrounding the matter 
Involve careless disregard of 
requirements, deoeption, or other 
indications of willfulness. The term 
"willfuhness" as used In this policy 
embraces a specthm of violations 
ranging from deliberate Intent to 
violate or haslfy to and Mnuding 
careless &seprd for requirements.  
WIllfidness does not Include acts which 
do not rlh to the level of careless 
disregard, e.g., Inadvertent clerical 
errors in a document submitted to the 
NRC. In determining the specific 
severity level of a violation involving 
wiulness, consideration will be given 
to such factors as the position and 
responsibilities of the person involved 
in the violation (e.g., licesee offica' 

SThe term licensee offical" as 
used In this policy statement means a 
first-line supervisor or above, a 
licensed individual, a radiation safety 
officer, or an authorized user of 
licensed material whether or not listed 
oa a licese. Notwithstan:dig an 
Individual's job title, severity level 
categorization for willful acts involving 
Individuals who can be considered 
licensee officials will consider several 
factors, including the position of the 
individual relative to the licensee's
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Or notuP rvisocy employee), the 
'fiace of ay Underying violation, 
Intet of the violator (i.e., careless 

disrogard or deliberateness), and the 
economic or other advantage, if any, 
gained as a result of the violation. The 
relative weight given to each of these 
factors in arriving at the appropriate 
severity level will be dependent on the 
circumstances of the violation.  
However, if a licensee refuses to correct 
a minor violation within a reasonable 
time such that it willfully continues, the 
violation should be categorized at least 
at a Severity Level IV.  

. Vwkins of Reponing 
edremwn 

The NRC expects licensees to provide 
complete, accurate, and timely 
Information and reports. Accordingly, 
unl oM ise categorzed in the 
Supplements, the severity leel of a 
Violatimo Involving the failure to make a 
swlulred report to die NRC will be 

upon doe sigulflcanod of and &he 
-nsane surrounding the matte 

that diould. hav bee reported 
Howeve•r do svei level of an 
untimly report, in contrast to no report, 
may be reduced depending on the 
circumstances surrounding the matter.  
A licensee will not normally be cited for 
a failure to report a condition or event 
Unless the licensee was actually aware of 
the condition or event that it failed to 
report. A liensee will on teother 
hand, normally be cited for a failure to 
report a condition or eventif the
licensee knw of die information to be 
-- orted, but did not rEc that it 

was requed to make a report.  

V. PIIEDEc:ONAL ENFORCEMENT 

organizational structure and the 
individual's responsibilities relative to 
the oversight of licensed activities and to 

', of licensed material.

Whenev the NRC has learned of the 
existence of a potential violation for which 
escalated enforcement action appears to be 
warranted, or recumi nooformn on 
the part of a vendor, the NRC may provide 
an opportunity for a predecislonal 
enforcement conference with the licensee, 
vendor, or othe person before taking 
enforcement action. The purpose of the 
conference is to obtain information that will 
assist the NRC in determining the 
appropriate enforcement action, such as: 
(1) a common understanding of facts, root 
causes and missed opportunities associated 
with the apparent violations, (2) a common 
understanding of corrective actions taken or 
planned, and (3) a common understanding 
of the significane of issues and the need 
for lasting comprehensive corrective action.  

If the NRC conludes that it has sufficient 
information to make an informed 
enforcement decisio a conference will not 
normally be held unless the licensee 
requests It. However, an opportunity for a 
conference will normally be provided 
before issuing an order based on a violation 
of die rule on Deliberae Misconduct or a 
civil penalty to an unlicensod peron. If a 
coafencm Is not held, the licensee will 
uormaly be requested to provide a written 
response to an Inspection report. If issued, 
as to the licensee's views on the apparent 
violations and their root causes and a 
description of planned or implemented 
corrective actions.  

During the prodecislonal enforcement 
conference, the licensee, vendor, or other 
persons will be given an opportunity to 
provid Information consistent with die 
purpose of the conference, including an 
explanadt to the NRC of the immediate 
correctie actions (if any) that were take 
following identification of the potential 
violation or nonconformance and the long
term comprdhesiv actions that were taken 
or will be taken to prevent recurrence.  

icensees, vendors, or Dde persons will 
be told when a meeting is a predecisional 
enforcemedt conference.  

A predecislonal enforcement conference is 
a meeting between the NRC and the 
licensee. Conferences are normally held in

the regional offices and are normally 
open to public observatio 
Conferences will not normally bk open 
to the public If the enforcement action 
being contemlated: 

(1) Would be taken against an 
individual, or if tde action, though not 
taken against an Individual, turns on 
whether an individual has committed 
wrongdoing; 

(2) Involves significant personnel 
failures where the NRC has requested 
that the individual(s) involved.be 
present at the conference; 

(3) Is based onithe findings of an 
NRC Office of Investigations report 
that has not been publicly disclosed; or 

(4) Involves safeguards informaon, 
Privacy Act information, or 
information which could be considered 
proprietary; 

In addition, conferemes will not 
normally bi opento the public f.  

(5) The confaeenc oves medc 
mi- - or overexposures 

and tde conference canot be conducted 
without adsclosing the exposed 
individuar s name; or 

(6) The conference will be conducted 
by telephone or dhe conference will be 
conducted at a relatively small 
licensee's facility.  

Notwithstanding meeting any of these 
criteria. a conference may still be open 
if the conference involves issues related 
to an ongoing adjudiatory proceeding 
with one or more intervenors or where 

ihe evidentiaty basis for the conference 
is a mattof public record, such as an 
adugcatory decision by the 
Departmentof Labor. In addition, 
notwithstanding the above normal 
criteria for opening or closing 
conferences, with the approval of the 
Executive Director for Operations, 
conferences may either be open or 
closed to the public after balancing the 
benefit of the public's observation 
against the potential impact on. die 
agency's decision-making process In a 
particular case.  
TIe NRC- will notify the licensee dtha
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eie conference will be open to public 
•rvation. Consistent with the 

,M 'S policy on open meetings.  
"OStaff Meetings Open to Public," 
published September 20, 1994 (59 FR 
48340). the NRC intends to announce 
open conferences normally at least 10 
working days in advance of conferences 
through (1) notices posted in the Public 
Document Room, (2) a toll-free 
telephone recording at 800-952-9674, 
(3) a toll-free electronic bulletin board 
at 800-952-9676, and on the World 
Wide Web at the NRC Office of 
Enforcement homepage 
(www.nrc.gov/OE). In addition, the 
NRC will also issue a press release and 
notify appropriate State liaison officers 
that a predecislonal enforcement 
conference has been scheduled and that 
It is open to public observation.  
The public ateading open conferences 

may observe but may not participate in 
the conference. It is noted that the 
pupose of conducting open conferences 
k not to maximize public atendance, 

rather to provide the public with 
rtunlties -to be inforned of NRC 

activiies consistent with die NRC's 
"abily to exercise its regulatory and 
safety responsibilities. Therefore,.  
members of the public will be allowed 
access to the NRC regional offices to 
attend open enforcement conferences in 
accordance with the "Standard 
Operating Procedures for Providing 
Security Support For NRC Hearings and 
Meetings.- publish6d November 1. 1991 
(56 FR 56251). These procedures 
pwoide that visitors may be subject to 
p-omd screening, that signs, banners.  
posters, etc., not larger than 18- be 
permitted, and that disruptive persons 
may be removed. The open conference 
will be terminated if disniption 
interferes with a successful conference.  
NRC's Predeclskoual Enforcement 
Conferences (whether open or closed) 
normally will be held at the NRC's 
regional offices or In NRC Headquarters 
Offices and not in the vicinity of the "'.a.see's fainlity.

For acase in which an NRC Office of 
fnvestlgatioas (01) report finds that 
discrimination as defined under 10 CFR 
50.7 (or similar provisions in Pats 30, 40.  
60, 70, or 72) has occurred, the 01 report 
may be mide public, subject to withholding 
certain information (Le., after appropriate 
redaction), In which case the associated 
predecisional enforcement conferenct will 
normally be open to public observation. In 
a conference where a particular individual 
is being considered potentially responsible 
for the discrimination, the conference will 
remainc dosed. In either case (i.e., whether 
the conference is open or closed), the 
employee or former employee who was the 
subject of the alleged discrimination 
(hereafter referred to as "complaiant) 
will normally be provided an opportunity to 
particip4te in the predecisional enforcement 
conference with the licenseedemployer.  
This participation will normally be in the 
forth of a complainant statement and 
comment on the licensee's presentation, 
followed in turn by an opportunity for the 
licensee to respond to the complainant's 
preseitation. In cases where the 
complainant Is unable to attend in person, 
arrangements-will be made for-the 
complainan's participation by telephone or 
an opportunity given for the complainant to 
submit a written response to the licensee's 
presentation. If the licensee chooses to 
forego an enforcement conferenc and, 
instead, responds to the NRC's findings in 
writing, the complainant will be provided 
the opportunity to submit written comments 
on the licensee's response. For cases 
involving potential discrimination by a 
contractor or vendor to the licensee, any 
associated predecisonal. enforcemaet 
conference with the contractor or vendor 
would be handled similarly. These 
arrangements for complainant participation 
In the predecisional enforcement conference 
are not to be conducted or viewed in any 
respect as an adjudicatory hearing. The 
purpose of the complainant's participation 
is to provide information to the NRC to 
assist It in Its enforcement deliberations.  

A predecisional enforcement conference 
may not need to be held in cases where

there is a full adjudicatory record 
before the Department of Labor. If a 
conference is hldd in such cases.  
generally the conference will focus on 
the licensee's corrective action. As 
with discrimination cases based on O0 
investigations, the complainant may be 
allowed to participate.  

Members of the public attending open 
conferences will be reminded that (I) 
the apparent violations discussed at 
predecisional enforcement conferences 
are subject to further review and may 
be subject to change prior to any 
resulting enforcement action and (2) 
the statements of views or expressions 
of opinion made by NRC employ=es at 
predecisional enforcement conferences.  
or the lack thereof, are not intended to 
represent final determinations or 
beliefs.  

When needed to prot the public 
health and safety or common defense 
and securt, escalated enforcement 
action. suh as the issuance of an 
immediately effective order, will be 
taken before the conference. In these 
cases, a conferenm may be held after 

. the escalated enforcemeit action is 
*taken 

VL ENFORCEM3M ACTIONS 

This section describes the 
enforcement sanctions available to the 
NRC and specifies the conditions under 
which each may be used. The basic 
enforcement sanctions are Notices of 
Violation, civil penalties, and orders of 
various types. As discussedAthir in 
Section VLD, related administrative 
actions such as Notices of 
Nonconformance, Nqotces of 
Deviation, Confirmatory Action 
Letters, Letter of Reprimand. and 
Demands for Information are used to 
supplement the enforcement program.  
In selecting the enforcement sanctions 
or administrative actions, the NRC will 
consider enforcement actions taken by 
other Federal or State regulatory 
bodies having concurrent jurisdiction,
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-as in transportation matters.  
fy. whever a violation of NRC 

-_.¢dr~mnts of more than a minor 
concern Is identified, enforcement action 
is taken. The natu and extent of the 
enforcement action is intended to reflect 
the serkimness of the violation involved.  
For the vast majority of violations, a 
Notice of Violation or a Notice of 
Nonconformance is the normal action.  

A. Notce of Violaion 

A Notice of Violation is a written 
notice seting forth one or more 
violations of a legally binding 
requirement. The Notice of Violation 
normally requires the recipient to 
provide a written statement describing 
(1) the reasons for the violation or, if 
contested, the basis for disputing the 
vlatio a(2) corrective steps that have 
been taken and dhe results achieved; 
( 3) coective seps that will be taken to 
prevent recurrence; and (4) the date 
-- t full compliance will be achieved.  

IRC may waive all or portions of a 
.-. en resposm to the extent relevant 

Information has already been provided 
to the NRC in writing or documented in 
an NRC inspection report. The NRC 
may require responses to Notices of 
Violation to be under oath. Normally, 
responses under oath will be required 
only in connection with Severity Level 
L, I, or llI violations or orders.  

The NRC uses the Notice of Violation 
as the usual method for formalizing the 
existence of a violation. Issuance of a 
Notice of Violation Is normally the only 
unfrcement action takmn, except in 
cases where the criteria for Issuance of 
civil penalties and orders, as set forth in 
Sections VLB and VLC, respectively, 
are met. However, special 
ch xmistanes regarding the violation 
findings may warrant discretion being 
exercised such that dte NRC refrains 
from issuing.a Notice of Violation. (See 
Section VII.B, Mlitigation of 
Enforcement Sanctions.*) In addition, 

"es are not ordinarily cited for

violations resulting from matters not within 
their control, such as equipment failures 
that were not avoidable by reasonable 
licensee quality assurance measures or 
management controls. Generally, however, 
licensees are held responsible for the acts of 
their employees. Accordingly, this policy 
should not be construed to excuse personnel 
errors.  

B. Civ1 Penalty 

A civil penalty is a monetary penalty that 
may be imposed for violation of (1) certain 
specified licensing provisions of the Atomic 
Energy Act or supplementary NRC rules or 
orders; (2) any requirement for which a 
license may be revoked; or (3) reporting 
requirements under section 206 of the 
Energ Reorganization Act. Civil penalties 
are designed to deter future violations both 
by the involved licensee as well as by other 
licensees conducting similar activities and 
to emphasiz the need for licensees to 
identify violations and tke prompt 
comprehexnsh cortdve action.  

Civil penalties are considered for Severity 
Level M violations. In addition, dvil 
penalties will normall' be assessed for 
Severity Level I and U violations and 
knowing and conscious violations of the 
reporting requirements of section 206 of the 
Energy Reorganization Act 

Civil penalties are used to encourage 
prompt Identification and prompt and 
comprehensive correction of violations, to 
emphasize compliance in a manner that 
deters future violations, and to serve to 
focus licensees' attention on violations of 
significant regulatory concern. 

Although management involvement, direct 
orIndirect, In a violation may lead to an 
increase in the civil penalty, the lack of 
management involvement may not be used 
to mitigate a civil penalty. Allowing 
midgation in dhe latter case could encourage 
the lack of management Involvement in 
licensed activities and a decrease in 
protection of the public health and safety.

1. Base CMi Penatty 

The NRC imposes different levels-of 
penalties for different severity level 
violations and different classes of 
licensees, vendors. and other persons.  
Tables IA and IB Show the base civil 
penalties for various reactor, fuel 
cycle, materials, and vendor programs.  
(Civil penalties issued to individuals 
are determined on a case-by-case 
basis.) The structure of these tables 
generally takes into account the gravity 
of the violation as .a primary 
consideration and the ability to pay as a 
secondary consideration. Generally, 
operations involvibg greate r nuclear 
material inventories and greater 
potential consequenc to the public 
and licensee employees receive higher 
civil penalties. Regarding the 
secondary factor of ability of various 
classes of licensees to pay the civi 
penalties, it Is not the NRCs Intention 
that the economic Impact of a clt 
penalty be so severe that It puts a 
licensee out of business (orders, rather 
than civl penalties, are used when the 
Intent is to suspend or terminate 
licensed activities) or adversely affects 
a licensee's ability to safely conduct 
licensed activities. The deterrent effec 
of civil penalties is best served when 
the amounts of the penalties take into 
account a licensee's ability to pay. In 
determiningtdhe amount of civil 
penalties for licensees for whom the 
tables do not reflect the ability to pay 
or the gravity of the violation, the NRC 
will consider as necessary an Increase 
or decrease on a case-by-case basis.  
Nornialy, If a licensee can 
demonstrate financial hardship, the 
NRC will consider payments over 
time. including interest, rather than 
reducing the amount of the civil 
penalty. However. where a licensee 
claims financial hardship, the licensee 
will normally be required to address 
why It has sufficient resources to safely 
conduct licensed activities and pay 
license and inspection fees.
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In an effortsto (l)emphasize the 
importance of adherence to requirement 
and (2) reinforce prompt self
ldeaificgtion of problems and root 

causes and prompt and comprehensive 
correction of violations, the NRC 
reviews each proposed civil penalty on 
its own merits and, after.considering al 
relevant circumstances, may adjust the 
base civil penalties shown in Table IA 
and IB for Severity Level I, 11, and III 
violations as described below.

The civil penalty assessment process 
considers four decdsional points: (a) 
whether the ioensee has had any Previous 
escalated enfomement action (regardles of 

s the activity area) during the past 2 years or 
past 2 inspections, whichever is longer; 
(b) whether the licensee should be given 
credit for actions related to identification; 
(c) Whether the licensee's corrective actions 
are prompt and comprdiensive; and (d) 

I whether, in view of all the circumstances, 
the matter in question requires the exercise 
of dicretion. Although each of these 
decisional points may have several

"Ghoutd the Iloens, be tiven creM for actions 
ratted to Identicadof? 

(hkxreeuk 9n.. gSL land K Vlo4aeons should nodnauy 
reautt In a oMivipenatty mUordllese of 10 and CA.
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a.ssociated 9ofmleratiOl for anytgiva 
case, the Outcome of the aissUe=ttýQ 
process for each VioladOn or problem, 
absent the exercise of dl'jc is.  
limited to one of the followilig lne results: no civil penalty, a base civil 
penalty, or a base civil penalty 
escalated by 100l%. The flow chart 
presented below is a graphic 
representation of the civil penalty 
assessment process.
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dhen the NRC dewmines that a non
willful Severity IevI Ml •violation or 
problem has occrred, and the licensee 
has not had =previous escalated 
actions (Mrgrdless of the activity area) 
during the past 2 years or 2 inspetions, 
whichever is longer, the NRC will 
consider whether the licensee's 
corrective action for the present 
violation or problem is reasonably 
prompt and comprehensive (see the 
discussion under Section VI.B.2.c, 
below). Using 2 years as the basis for 
assessment is expected to cover most 
situations, but considering a slightly 
longer or shorter period might be 
warranted based on the circumstances of 
a particular case. The starting point of 
this period should be considered the date 
when the licensee was put on notice of 
the need to talk corrective action. For a 
Icenee-Identfied violation or an event, 
this would be when theoicensee is aware 

"- a problem or violation exists 
Iring corrective action. For an 

._ 4de,3ifed violation, the starting 
point would be when the NRC puts the 
Slicensee on notice, which could be 
during the inspection, at the Inspection 
exit meeting, or as part of post
inspection communication.  

If the corrective action is judged to be 
prompt and comprehensive, a Notice of 
Violation normally should be issued 
with no associated civil penalty. If the 
corrective action is judged to be less 
than prompt and comprdwainve. the 
Notice of Violation normally should be 
issued with a base civil pealty.  

b. Credi for Adons Related to 
Idenatmaon.  

(1) f a Severity Level I or 11 violation 
or a willful Severity Level IMI violation 
has occurred-or If, during the past 2 
years o..2 Inspections, whichever is 
longer, the licensee has been Issued at 
least.one other escalated action-the civil "y assessment should normally

consider die factor of Identficadon in 
addition to crmoctive ctio (see the 
discussion under Section VLB.2.c. below).  
As to Idetficatio the NRC should 
consider whether the licensce should be.  
given credit for actions related to 
Identification.  
In eadc case, the decision should be 

focused on Identification'of the problem 
requiring corrective action. In other 
words, although giving credit for 
Identificaion and Correcdve Action should 
be separate decisions, the concept of.  
Idenif ation presumes that the identifier 
recognizes the existence of a problem, and 
understands that corrective action is 
needed. The decision on Identification 
requires considering all the circumstances 
of identification including.  

(i) Whether the problem requiring 
corrective action was NRCIdendfied, 
Icensee4dentifled. or revealed through an 
evaent 

(H) Whether prior opportunities existed to 
.identt the problem requiring corrective 

action, and If so, the ge and number of 

' An "event, as used here, means (1) 
an event characterized by an active adverse 
impact on equipment or personnel, readily 
obvious by human observation or 
in um on, or (2) a radiological 
impact on personnel or the environment in 
excess of regulatory limits, such as an 
overexpoure, a release of radioactive 
material above NRC limts. or a loss of 
radioactive material. For example, an 
equipment failure discovered through a spill 
of liquid, a loud noise, the failure to have a 
system respond properly, or an annunciator 
alarm would be considered an event; a 
system discovered to be inopeable through 
"a document review would not. Similarly, if 
"a lioensee discoveed, through quarterly 
dosimetry readings. that employees had 
been inadequately monitored for radiation, 
the Issue would normally be considered 
licsee-ideified however, if the same 
dosimetry readings disclosed an 
overexposure, the issue would be 
considered an event.

those opportunities; 
011) Whether the Problem was 

revealed as the result of a liceee selfmonitoring effort, such as conducting 
an audit, a. test, asurveillanc, a design 
review, or troubleshooti; 

Ov) For a Problem revealed through an event, the ease of discovery, and the degree of licensee initiative in 
identifying the root cause of the 
problem and any associated violations;.  
(v) For NRC-demije issues, 

whether the licensee would likely have 
idtfied he ssue in the same time
period if the NRC had not been 
involved; 
(vi) For NRC-identified isues, 

whether the licensee should have 
identified the issue (and taken action) 
earlier; and 

(vii) For cases in which the'NRC 
Identifies the overall problem requiring 
corrective action (e.g., apwgamatc 
Isu), the degree of Hensee initiative 
or lak of Initiative In Identifying the 
problem or problem requiring 
corrective action.  
(2) Although some case may 

consider all of the Abo•c factors, the 
Importance of each factor will vary 
based on the type of cas as discussed 
in the following general guidance: 

(i) Licensee-Identified. When a 
problem requiring corrective action is 
licensee-identified CLO.. identified 
before the problem has resulted in an 
event), the NRC should normally give 
-the licensee credit for actions related to 
identtificaton, regardless of whether prior.oppomltles existed to Identify 
the problem.  
(i) Identified Through an Event.  

When a problem requiring corrective 
action is Identified through an event, 
the decision on whether to give the 
licensee credit for actions related to 
identification normally should consider 
the ease of discovery, whether the 
event occurred as the result of a 
licensee self-monitoring effort (i.e., 
whether the licensee was olooking for 
the problem'), the degree of licensee

-9-
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nitiative In i.entifying the problem or 
2roblems requiring corrective action.  

and whether prior opportunities existed 
to idea* the problem.  

Any of these considerations may be 
overriding If particularly noteworthy or 
particularly egregious. For example, if 
the event occurred as the result of 
conducting a surveillance or similar self
monitoring effort (i.e.. die licensee was 
looking for the problem), the licensee 
should normally be given credit for 
identification. As a second instance, 
even if the problem was easily 
discovered (e.g., revealed by a large 
spill of liquid), the NRC may choose to 
give credit because noteworthy licensee 
effort was exerted in feeting out the 
root cause and associated violations, or 
simply because no prior opportunities 
(e.g., procedural cautions, post
maintenan testing, qualty control 
failures, readily observable parameter 
fteads, or rea&t or ockedw n 
annunciator varulngs) existed to Mdentif 
the problem.  
(IH) NRC-identfied. When a 

problem requiring corrective action is 
NRCIendfled. the decision on whether 
to giv the licensee credit for actions 
related to Idemnficaron should normally 
be based on an additional questio: 
should the licensee have reasonably 
ideatified the problem (and taken action) 
earlier? 

In most cases, this reasoning mayXbe 
based simply on the case of the NRC 
inspector's discovery (e.g., conducting a 
walkdown, observing in the control 
room, performing a confirmatory NRC 
radiation survey, bearing a cavitating 
pump, or finding a valve obviously out 
of position). In some cases, the 
licensee's missed opportunities to 
identify the problem might Include a 
similar previous violation. NRC or 
industry notices, internal audits, or 
readily observable trends.  

If the NRC identifies the violation but 
concludes that, under the circumstances, 
the licensee's actions related to 
dendficadon were not unreasonable, the

matter would be treated as licensee
identified for purposes of assessing the civil 
penalty. In such case, the question of 
Idrmi 1cai credit shifts to whether the 
licensee should be penalized for NRC's 
identification of the problem.  
(iv) Mixed Idetification. For -mixed

identification situations (i.e., where 
multiple violations exist, some NRC
identified, some licensee-identified, or 
where the NRC prompted the licensee to 
take action that resulted in the identification 
of the violation), the NRC's evaluation 
should normally determine whether the 
licensee could reasonably have been 
expected to ident the violation in the 
NRC's absence. This determination should 
consider, among other things, the timing of 
the NRC's discovery, the information 
available to the licensee that caused the 
NRC concern, the specificity of the NRC's 
concern, the scope of the licensees efforts, 
the level of licensee resources given to the 
Investigatio and whether te NRC's path 
of analysis had been dismissed or was being 
pursud In parallel by the licensee.  

In some cases, the licensee may have 
addressed tie isolated symptoms of each 
violation (and iay have identified the 
violations), but faied to recognize the 
common root cause and taken the necessary 
comprehensive action. Where this is true, 
the decisi6n on whether to give licensee 
credit for actions related to I&dnfcaton 
should focus oan identification of ghe 
pb/em req~iW correive acion (e.g., 
the programmadc breakdown). As such, 
depending on the chronology of the various 
violations, the eadiest of the individual 
violations might be considered missed 
opportunities for the licensee to have 
identified the larger problem.  

(v) Missed Opportunities to Identify.  
Missed opportunities include prior 
notifications or missed opportunities to 
identify or prevent violatiom such as (1) 
through normal surveillances, audits, or 
quality assurance (QA) activities; (2) 
through prior notice Le., specific NRC or 
industry notifiamto or (3) through other 
reasonable indication of a potential problem 
or violation, such as observations of

employees and cont o, and fanlu 
to take effective correi steps. It 
may include findings of the NR.C, the 
licensee, or Industry made at other 
facilities operated by the licensee 
where it is reasonable to expect the 
licensee to take action to Ment or 
prevent similar problems at the fallit' 
subject to the enforcement action at 
issue. In assessing this factor, 
consideration will be given to, among 
other things, the opportunites availabl 
to discover the violation, the ease of 
discovery, the similarity between the 
violation and the notification, the 
period of time between when the 
violation occurred and when the 
"notification was issued, the action 
taken (or planned) by the licensee in 
response to the notification, and dte 
level of management review that the 
notification received (or should have 

The evaluation of missed 
Opportunities should normally depend 
on whether the Information available t 
the licensee should reasonably have 
caused actioa that would have 
prevented fth violation.- Mlissed 
oppormunities is normally not api 
where the licensee appropriately.  
reviewed the opportunity for 
application to its activities and.  
reasonable action was either taken or 
planned to be taken within a reasonab; 
time.  

In some situations the missed 
opportunity is a violation in itself. In 
these cases, unless the missed 
opportunity is a Seveity Level m 
violation in ItseL the missed 
opportunity violation may be grouped 
with the other violations into a single 
Sev4eity Level II "problem.' 
However, if the missed opportuity is 
the oaty violation, then It should not 
normally be counted twice (i.e., both 
as the violation and as a missed 
opportunlty-Odouble counting") unles 
the number of opportunities missed w 
particularly significant.  

The timing of the missed opportunit.

- tO -
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""tuld also be considerce While a rigid 
&-frame is unmc azy, a 2-year 

ecriod should generally be considere 
for cnsistency In implementation, as 
thperio reflecting relatively current 
performance.  

(3) When the NRC determines that the 
licensee should receive credit for actions 
related to Idetficatdon, the civil penalty 
assessment should normally result in 
either no civil penalty or abase civil 
penalty, based on whether Corrective 
Action is judged to be reasonably 
prompt and comprehensive. When the 
licensee is not given credit for actions 
related to Identificaton, the civil penalty 
assessment should normally result in a 
Notice of Violation with either a base 
civil penalty or a base civil penalty 
escalated by 100%, depending on the 
quality of Corrective Action, because the 
licensee's performance is clearly not 
acc le.  

c. Crerit for PmaW and 
-Wqreheasfe Correctve Action.  

Ane purpose of the Corrective Action 
factor is to encourage nieisees to (t) 
taib die immediae actions necessary 

-upon discovery of a violation that will 
restore safety and compliance with the 
license, regulation(s), or other 
requirement(s); and (2) develop and 
implemet (in a timely manner) the 
Isting actions that will not only prevent 
recurrence of the violation at Issue, but 
will be appropdaty comprehensive, 
given the significance and complexity of 
the violation, to prevent occurrence of 
violations with similar root causes.  

Regardless of other circumstances 
(e.g., past enforcement history, 
identification), the licensee's corrective 
actions should always be evaluated as 
part of the civil penalty assessment 
process. As a reflection of die 
importance given to this factor, an NRC 
judgment that the licensee's corrective 
action has not been prompt and 
Lltuprehensive will always result in 

ig at least a base civil penalty.

In assessing this factor, consideration will 
be given to the timeliness of the corrective 
action (including the promptness In 
developing the schedule for long term 
corrective action), the idequacy of the 
lioene's root cause analysis for the 
violation, and, given the significance and 
complexity of the issue, the 
comprehensiveness of the corrective action 
(i.e., whether the action is focused 
narrowly to the specific violation or broadly 
to the general area of concern). Even in 
cases when the NRC, at the time of the 
emforcement conference, identifies 
additional peripheral or minor corrective 
action still to be taken, the licensee may be 
given credit in this area, as long as the 
licensee's actions addressed the underlying 
root cause and are considered sufficient to 
prevent recurrence of the violation and 
similar violations.  

Normally, the judgment of die adequacy 
of corrective actions will hinge on whether 
the NRC had to tal action to focus the 
licensee's evaluative and coirectve process 
in order. to obtain comprehensive corrective 
action. Ths will normally be judged at the 
time of dwe eafoemeat conference (e.g., 
by outlining substantive additional areas 
wheo corrective action Is needed). Fardler 
informal discussions between the licensee 
and NRC inspectors or management may 
result in improved corrective action, but 
should not normally be a basis to deny 
credit for Corrective Action. For cases in 
which the licensee does not get credit for 
actions related to idetficauo because the 
NRC identified the problem, the assessment 
of the licensee's corrective action should 
begin from the time when the NRC put the 
licensee on notice of the problem.  
Notwithstanding eventual good 
comprehensive corrective action, if 
imtmediat corrective action was not taken 
to restore safety. and compliance once the 
violation was identified, corrective action 
would not be considered prompt and 
comprehensive.  

Corrective action for violations involving 
discrimination dsould normally only be 
considered comprehensive if the licensee 
takes prompt, comprehensive corrective

a. Pow rcacs .ad 
VMMS diffusmin plais....... .10.000 

b. Pad i h uiom W=d 
ptmo5em. en e 
ta fud and mlordm te-evaWt aome 

C. .Teit Leaars. mls and 
Unnaiomonverim fadfliwR.  
coaft S Vendom wa&M disposal licensee, .3d 
IUtl rwlogphe ........... .000 

d. Researsh reaetos aadelc.  
medcaL or dcter mutedt 
IoeS ..................... $5,500
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action that (1) addresses M& broader 
envoument for raising safety concerms 
in die workplace, Wad (2) prvid t 
remedy for the particula 
discriminaiibn issue.  

In response to violations.of 10 CFR 
50.59, corrective action should 
normally be considered prompt and 
comprehensive only if the licensee 

(i) Makes a prompt-decision on 
operabitly; and either 

(ii) Makes a prompt evaluation under 
10 CFR 50.59 if the licensee intends to 
maintain the facility or procedure in the 
as found condition; or 

(uii) Promptly initiates corrective 
action consistent with Critei on XVI of 
10 CPR 50, Appendix 13, if it intends 
to restore the facility or procedure to 
the FSAR description.  

d. &ercse ofDlscreon.  

As provided In Section VU, Extercise 
of Discr-ioa, discretio may be 
exrerised by elfier escalating or 
mitigating ai mount of the ivil 
penalty determned after ppying the 
civi penalty adjustment facor to 
ensure that the proposed civil penalty 
reflects the NRC's concern regarding 
the violation at issue and that it 
conveys the appropriate message to the 
licensee. However, in no instance will 
a civil penalty for any one violation 
exceed $110.O00 per day.  

TABLE 1A--BAS CIVIL PI(TIES
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TABLE BA= CrlM MALITES 

Sevciy Level Bass Cvi PemlY 
Amonit (Me ofamouno 
listed im Tame IA) 

lI ................................. 80% 
I ............................. 50% 

C. Orders 

An order is a written NRC directive to 
modify, suspend, or revoke a licens; to 
cease and desist from a given practice or 
activity; or to take such other action as 
may be proper (see 10 CFR 2.202).  
Orders may also be issued In lieu of, or 
in addition to..cvil penalties. as 
appropdate'for Severity Leve I, M, or M violatioas. Orders may be Issued as 
follows: 

1. License Modification orders are 
ucd when some change In licensee 

-ulRUent, Procedures, personnel, -or mnsagemet controls is necessay.  
2. Suspension Orders may be used: 
(a) To remove a threat to the public 

health and safety, common defense and 
security, or the environment; 

(b) To s fility construction when, 
00 Further work could preclude or.  

significanty hind her diedentification or correction of an Improperl constructed 
"safety-related system or component; or 
(H) The licensee's qulity assuranc 

program Implementation is not adequate 
to Provide cofiden tat construction 
atvitks ar being propery carried out, 

(c) When the licensee has not 
responded adequately to other 

forcement action;.  
(d) When the licensee nterferes with 

de conduct of an inspection or 
Investigation, or 

(e) For any reason not mentioned 
above for which license revocation is

legally authodzed.  
Suspensions may apply to all or part of 

te licensed activity. Ordinarily, a license 
activity Is not suslendd (nor is a 
suspension prolonged) for fallure to comp 
with requirements whore such fallure is na 
willful and adequate corrective action has 
been taken.  

3. Revocation Orders may be used: 
(a) When a licensee is unable or 

unwilling to comply with NRC 
requirements; 

(b) When a licensee refuses to correct a violation, 

(c) When licensee does not respond to a 
Notice of Violation where a response was 
require 
(d) When a licensee refuses to pay an 

applicable fee under the Commission's 
regulations; or 
(e) For any cther reason for which 

revocation is authorized under section 186 
of the Atomic Energy Act (e.g., any 
condition which would warrant refusal of a 
license on an original application).  

4. Cease and Desist Orders may be used 
to stop an unauthorized activity that has 
continued after notification by die NRC tam 
die activity is unautorized.  

5. Orders to unlicensed persons, 
Including vendors a contractors. and 
employees of any of diem, are used when 
Me NRC has identified deliberate 
misconduct that may cause a licensee to be 
in violation of an NRC requiremeant or 
where incomplete or inaccurate information 
is diberaty submitted or where the NRC 
loses its reasonable assurance that the 
licensee will meet NRC requirements with 
that parson Involved In licensed acvities.  

Unless a separate response Is warranted 
pursut to 10 CPR 2.201, a Notice of 
Violation need not be Issued where an order 
Is based on violations descrbd in the 
order. The violations described in an order 
need not be categorized by severity level.  
Orders are made effective Immediately, 

without prior opportutity for hearing, 
whenever it is detemined that the public 
health, interest, or safety so requires, or 
when the order is responding to a violation 
nvolving willfulness. Otherwise, a prior

-12-
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opportunilty for a hearing Ott de Ord, 
is afforded. For cases in wich &e 
NRC believes a basis could msonab.  exist for not taing te aion a ly proposed, the licensee will oid jy 

o1 be afforded an Opportunity to 
why the order should not be issued in the proposed manner by way of a 
Demand for Information. (See 10 CF.  2.204) 

D. Retaed Admi&trarjve Acrons 

In addition to the formal enforcemne 
actions, Notices of Violation, civil penalties, and orders, the NRC also uses administrave actions, such as Notices of Deviation, Notices of 
Nonconformance, Confirmatory Actio 
Llete, Lwers of Reprimand, and 
Demands for Information to 
supplement its enforcent program.  
The NRC e [emx liesees and 
vendors to adhere to any obligations 
and cOmmkments resnuting fiom these 
actio and willnot h tatie to ssue 
appropriate orders to ensure that these 
obligations and commkrnenM are met" 

1. Notices of Deviation arc written 
notices describing a licenss allure 
to satisfy a commitment Where dce 
commitment involved has not been 
made a legally binding requirement. A 
Notice of Deviation requests a licensee 
to provide a written.explanation or 
statement describing corrective step 
taken (or planned), the results 
achieved, and the date when corrective 
action will be completed.  
2. Noticei of Noonfornance are 

written noties describing vendors 
failures to meet commitments which 
have not been made legally binding 
requirements by NRC. An eample is 
a commitment made in a procurement 
contract with a licensee as required by 
10 CP Part 50, Appendix B. Notics
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of Nowonfonmnces request 
MOR-10casees to provide Written 

vlanations or statements describng xrrectve steps (taken or plannQ. the relts achieved, the dae when 
corrective aCtons will be completed, 
and measures taken to preclude 
recurrence.  

3. Confirmatory Action Leters are letters confirming a licensee's or 
vendor's agreement to take certain 
actions to remove significant concerns 
about health and safety, safeguards, or 
the environment 

4. Letters of Reprimand are letters addressed to individuals subjec to 
Commission jurisdicon identifyg a 
significantr deficiency in their 
performanc of licensed activities.  

5. Demands for Information are demands for information from licensees 
or other persons for the purpose of ehabln the NRC to determine whether 
an order or other enforcement action 
should be IssuLe 

VI. E ICM OF D1SCElMON 

tWithstanding the normal guidance "tontained In ft policy- as provided in 
Section MII "Responslbills. the NRC may choose to exearcse discretion and 
either escalate or mitigate enforcement 
sanctions within the Commission's 
statutory authority to ensure that the 
resulting enforcement action 

Priateoy reflects the level of NRC COMa regarding the violation at issne and conveys the appropra•e mesuage to 
the licensee.  

4. Escalaion of &ybrcnzeae.Sancdions 

The NRC conside violations 
Categorized at Severit Level I. If, Or IlI to be of significant regulatory concern.  If the application of the normal guidance 
In ths Policy does not result In an appropriate sanction, with the approval 
of the Deputy Executive Director and consultationwith the EDO and 
Commission, as warranted, the NRC
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may apply its full enforcement authority where the action is Wwartce NRC acm 
may inWlude () escalating civil penalties 
(2) issuing anroprie ords, and 
(3) assessing civil penalties for continuin 
violations on a per day basis, ip to the 
statutory limit of $110,000 per violation, 
per day.  

I civil penalties. Notwithstnding the 
outcome of the normal civil penalty 
assessment process addressed in Section 
VI.A, the NRC may exercise discretion b) 
either proposing a civil penalty where 
application of the factors would otherwise 
result In zero penalty or by escalting the 
amount of the resulting civil penalty (.e., 
base or twice the base civil penalty) to 
ensure that the proposed civil penalty 
reflects the significace of the 
cirumstances and conveys the appropriate 
regulatory message to the licensee. The 
Commission will be notified if the deviaioz 
in the amount of the Civil Penalty proposed under this dscretion from the amount of thx 
"cii penalty assessed under die normal process Is mor than two times the base 
civil Penalty shown in Tables 1A and lBI.  Examples when this discretio should be coosdered Include, but are not limited to 
the followhWg 

(a) Problems categorized at Severity Level I or 0; 
(b) Overexposures or releases of 

radiological material in excess of NRC 
requirements, 

(c) Situations involving particuda y poor licensee performance, or involving 
wifulness; 
(d) Situations when dte licensee's 

previous eforcement histry has been 
particularly poor, or when the current 
violation Is directly repetitive of an earlier 
violation.  
(e) Situations when the violation results 

in a substantial increase in risk. including 
cases in which the duration of the violation 
has contributed to dhe substantial increase; 
(f) Situations when the licensee made a 

ýwsclous decision to be In noncompliance 
in order to obtaln an economic benefit; 
() Cases involving the loss of a source.  

n addition, unless the licensee self-

identifies and reports the lo to me 10n NRC, t cases udn Muas Ina Civil penalty in an aomeuthanral 

l e orderof he mos t 
S. authorized d Csos O f an of~~~ ~ te ds Md fte m-ateria or 

of the ransfer of the material to an 
authorized reci••e•; Or 
(h) Severity Level It or M violaion: associated with departures from the Fimal Safety Analysis RPport identified 

after two years from October 18, 1996 
r Such a violation or Problem would consider the.number and natur of the 

violations. the severity of the 
violatios, whether the violations were co0ntiuin, and who idWeUti the violation (and if the licensee identified 
the violation., Whedi~.eercs of Section VII.1.3 enfoentdiseion 
is Warrante.e 
2. Orders. The NRC may, where 

neOcessY or desirable, issues orders in 
cMojuncd with or in lieu of civi" 

penalties to achive or fonmaize 
courtive actions and to deter further 
recurren of serM vioaion,.  3. Daily ci" pnalt. Inorderto 
reMgn the added techical safety 
significance or regublatoy signilicance for those cases where a very skng 
message is warranted for a significant 
violation that continues for more than 
one day, the NRC may exercise 
discretion and assess a separat 
violation and attendant civil penalty up 
to the s"atury limit Of $S10,000 for 
each day the vioblai con•nes. The 
NRC may exercise hs discretion if a 

licensee was aware or dearly should 
have been aware of a violation, or if 
te licensee had an opportunity to 
Identify and corrct de violation but 
failed to do so.  

B. M'figarlon of Eorrcemeat Sancions 

The NRC may ex ise discretion and 
refa•in from issuing a civil penalty and/or a Notice of Vilation, If the 
outcome of the normal process 
described In Section VI.B does not 
result in a sanction consistent with an
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appropriate regulatory message.  

' Howevir. Cvn If te NRC exercises 
thi discretion. when die licensee failed 
to Inm a euired r o te NRC, a 
separate enforcement action will 
normally be Issued for tie licensee's 
failure to make a required report. The 
approval of dte Director. Office of 
Enforcement, with consultation with the 
Deputy Executive Director as 
warrante is required for exercising 
discretion of the type described in 
Section VII.B.I.b where a willful 
violation is involved, and of the types 
described in Sections VII.B.2 through 
VILB.6. Commission notification is 
required for exercising discretion of the 
type described in: (1) Section VI.B.2 
the first time discretion is exercised 
during that plant shutdown, and (2) 
Section VII.B.6 where appropriate 
based on the uniqueness or significance 
of ie Issue. Examples when discreton 
should be considered for departing froxxi 
do normal approadi n Section VLB 

ude but are not limited to the 

1. Uicensee4dentlfied Severity Level 
I Vohatioýs. The NRC. with the 

approval of die Regional Admbist r 
or h•s or her designee, may refrain from 
Issuing a Notice of Violation for a 
Severity Level IV violation that is 
documented in an inspection report (or 
official field notes for some material 
cases) and described therein as a Non
Cied Voation (NCV) provided that the 
ispeeio report includes a brief 
description of the corrective action and 
Chat the violation meet's al of the 
following crteldC 
(a) It was identified by the lcemsee; 
Wo) It was not a violationhat cold 

reasonably be expected to have been 
prevented by the licensee's corrective 
action for a previous violation or a 
p licensee finding that occurred 
within the past 2 years of the inspeton at issue or the period within -the last
two Inspections, whichever is longer; 

(c) Itas or will be corrected within 
a reasonable time, by specific corrective

action committed to by the licensee by the 
end of the inspection, including immediate 
corrective action and comprehensive 
corrective action to prevent recurrence; 

(d) It was not a willful violation or if it 
was a wtllfui'violation, 

(i) The information concerning the 
violation, if not required to be reported, 
was promptly provided to appropriate NRC 
personnel, such as a resident inspector or 
regional section or branch chief; 
(0u) The violation involved the acts of a 

low-level individual (and not a licensee 
official as defined in Section IV.C); 

(01) The violation appears to be the 
isolated action of the employee without 
management involvement and the violation 
was not caused by lack of management 
oversight as evidenced by either a history 
of isolated willful violations or a lack of 
adequate audits or supervision of 
employees; and 

(iv) Significa•t remedial action 
commensurate with the circumstances was 
taken by the licensee such that it 
demonstrated the seriousness-of the 
violaftonto other-employees and 
contractors, tueby creating a deterrent 
effect within dte licensee's organization.  
Although rnmovsl of die employee fziip 
licensed activities Is not necessarily 
required, substantial disciplinary action is 
expected.  
2. Violations* Identified During Extended 

Shutdowns or Work Stoppages. The NRC 
may refrain from issuing a Notice of 
Violation or a proposed civil penalty for a 
violation that is identified after () the NRC 
has take significant enforcemen action 
based upon a major safety event 
contzrfti to an extended shutdown of an 
operating reactor or a material licensee (or 
a work stoppage at a construction ste), or 
('i) the licensee enters an extended 
shutdown or work stoppage related to 
generally poor performance over a long 
period of time, provided that (be violation 
Is documented in an Inspection report (or 
official field notes for some material cases) 
and that it meets all of the following 
criteria 

(a) It was either licensee-Identified as a

result of a comprehenive program fo problem identifl•cttm and Cteoj5 d 
that was developed In response to the shutdown or identified as a result of a employee allegation to the licensee; (I the NRC ideatifis the violation and a ef the other criteria are me, the NRC should determine whether eforeen action is necessary to achieve remedia action, or if discretion may still be 

appropriate.) 
(b) It is based upon activities of the licensee prior to the events leading to the shutdown; 
(c) It would not be categorized at a severity level higher than Severity 

Level II; 
(d) It was not wl; and 
S(e) The licensee's decision to restart 

the plant requires NRC- aciurrence 3. Violations Involving Old Design 
Issues. The NRC may refrain from 
proposing a cvil penalty for a Severity 
Level II or III violation involving a 
past problem, such as In engineering.  
design, or installation, provided that 
the violation Is documented in an 
inspection eport (or official field notes 
for some mateial case) that Includes a 
descriptio of die corrective action and 
that Itt an of the following cr-iteri.  

(a) It was a licensee-identified as a 
result of its voluntary initiative; 

(b) It was or will be corrected, 
including immediate corrective action 
and long term comprehensive 
corrective action to prevent recurrence.  
within a reasonable liwie following 
Identfication (ths action should 
involve expanding the Ilatiatve, as 
necessary, to identy other failures 
caused by similar root causes); and 
(c) It was not likely to be Identified 

(afterdthe violaton occurred) by routine 
licensee efforts such as normal 
surveillance or quality assurance (QA) 
activities.  

In addioM, the NRC may refrain 
from issuing a Notice of Violation for 
casms that meet the above criteria 
provided the violation was caused by
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conduct that Is not reasonably linked to 

•0•t perfonianc (normally.  
ations that ar at least 3 years old or 

volations occurring during plant 
construction) and there had not been 
prior notice so that the licensee should 
have reasonably identfied the violation 
earlier. This exercise of discretion is to 
place a premiunm on licensees initiating 
efforts to identify and correct subtle 
violations that are not likely to be 
identified by routine efforts before 
degraded safety systems are called upon 
to work.  

Section VII.B.3 discretion would not 
normally be applied to departures from 
the FSAR If: 
(a) The NRC identifies the violation 

Unless it was likely in the staff's view 
that dte licensee would have Identified 
the violation in light of the defined 
scope, thoroughness, and schedule of 
die license's Initiative (provided the 
schedule provides for completion of the 

.licensee's initiative within two years 
after October.18, 1996; 

T'&e licensee-Identfies the 
,on as a result of ai event or 

.,.,Lw lance or other required testing 
w ee required corrdcive action 
Identfies the PSAR issue; 

(c) The licensee identifies the 
violation but had prior opportunities to 
do so (was aware of the departure from 
the FSAR) and failed to correct it 
earier~ 

(d) Thee Is wilfuln= associated 
with the violation 

(e) The licensoe falls to make a report 
requred by he identificton of the 
departure from the FSARI or 

(M The licensee elther'fals to- take Oomprehensive corrective action or fails 
to appropriately expand the corrective 
action program. The corrective action 
"rhould be broad with a defined scope 
uid .chedule.  
4. Violations Identified Due to 

Neious Escalated Enforcement Action.  
[ie NRC may refrain from issuing a 
fotice of Violation or a proposed civil 
en•ltv for a violation that is Identified

after the NRC has taken escalated 
eaforceme action for a Severity Level U 
or [U violation, provided that the. violation 
is documented in an Inspection report (or 
official field notes for some material cases 
that includes a description of the correctiv< 
action and that it meets all of the following 
criteria: 

(a) It was licensee-identified as part of 
the corrective action for the previous 
escalated enforcement action; 

(b) It has the same or similar root cause 
as the violation for which escalated 
enforcement action was issued, 

(c) It does not substantially change the 
safety significance or the character of the 
regulatory concern arising out of the initial 
violation; and 

(d) It was or will be corrected, including 
immediate corrective action and long term 
comprehensive corrective action to prevent 
recurrence, within a reasonable time 
following identificatio.  

S. Volaions Involving Certin 
Discriminaion lues. Enfrcement 
discreti may be exercised for 
discrimination cases when a licensee who, 
without the need for government 
Intervention, identifies an issue of 
discrimination and talm prompt, 
comprehensive, and effqctive corrective 
action to address both the particular 
situation and the overall work environment 
for raising safety concerns. Similarly, 
enforcement may not be warranted where a 
complaint is filed with the Department of 
Labor (DOL) under Section 211 of the 
Energy Reorganization Act of 1974, as 
amended, but die licensee settles the matter 
before the DOL makms an initial finding of 
discrimination ad addresses the overall 
work eavironmen. Alternatively. if a 
finding of discrimination is made, the 
licensee may choose to settle thie case 
before dte evidentay hearing begins. In 
such cases. the NRC may exercise Its 
discretion not to take enforcement action 
when the licensee has addressed the overall 
work environment for raising safety 
conerm and has publicized that a 
omplaint of discrimination for engaging in 
rotected activity was made to the DOL,

that (e matter was stled to the 
"satisfaction of the employee (the terms of de specfic setlemnt 
rieed not b e poste nd that if the DOL Area Office found 
discrimination, the licensee has taken 
action to positively reemphasize that discrimination will not be tolerated.  
Similarly, the NRC may rifawn from 
taking enforcement action if a licensee 
settles a matter promptly after a person 
comes to the NRC without going to the 
DOL. Such discretion would normally not be exercised in cases in which the licensee does not appropriately address 
the overall work environment (eLL, by using traMining, postn, revised 
policies or procedures, any necessary disriplinay action, etc., to 
communicate its Policy against 
"odiscriminaý Or in cases that involve: 
allegations of discrimination as a result 
of providing Information direcy to the NRC, allegations of discrimination 
caused by a manager above fiMt4iae -perisor (consistet with cMueM 
Enforcement policy assification of 
Severity Level I or I violations), 
aegation of imbation where a 
history of findings of discrimination 
(by the DOL or the NRC or 
settlements suggests a programmatic 
rather than an isolated discrimination 
problem, or allegations of 
discrimination which appear 
particularly blatant or egregious.  6. violations Involving special 
Circumstances. Notwithsouiding the 
outcome of the normal civil penalty 
asement process addressed in 
Section VLB, as provided In Section 
KU, Rspons1lb es,- the NRC may 
reduce or refrain from Issuing a civil 
penalty or a Notice of Violation for a 
Severity Level I1 or M violation based 
on the merits of the case after 
considering the guidance in this 
statement of policy and such factors as 
the age of the violation, the safety 
significance of the violation, the overall 
sustained performance of the licensee 
has been particularly good, and other
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releciant circumstances, including any 
that may have changed since die 
violation. This discretion is expected to 
be exercised only.where application of 
the normal guidance in the policy is 
unwaruted.  

C Exercise of Discretion for an 
Openuat aFaciki 

On occasion, circumstances may arise 
where a license's compliance with a 
Technical Specification (MS) Limiting 
Condition for Operation or with other 
license conditions would involve an 
unnecessary plant transient or 
performance of testing, inspection. or 
system realignment that is inappropriate 
with the specific plant conditions, or 
unnecessary delays in plant startup 
without a corresponding health and 
safety benefit. In these circumstances, 
dhe NRC staff may choose not to 
enforce theapplicable TS or other.  
license oondidon" Thi7 eforcement 
discretion, designated as a Notice of 
Enforcement Discretion (NOED), will 
oly be exrcised if the NRC staff is 
clearly saistid that die action is 
consistent with protecting die public 
health and safety.. A licensee seekng 
die issuance of a NOED must provide a 
written justification. or in circumstances 
whee.good cause is shown, oral 
justification followed as soon as possible 
by writtenjustificatio which 
documents the safety basis for the 
request and provides whatever other 
information the NRC staff deems 
necessary in making a decision on 
whether or not to Issue a NOED.  
T1 appropiat Regional 

Administrator. or his or her designee.  
may issue a NOED where the 
noncompliance is temporary and 
nonrecurring when an amendment Is not 
practical. The Director. Office of 
Nuclear Reacr Regulation, or his or 
her designee, may issue a NOED If the 
expected noncompliance will occur 
during the brief period of time it 
requires the NRC staff to process an

emergency or exigent license amendment 
under the provisions of 10 CFR 50.91(a)(5 
or (6). The person exercising enforcement 
discretion will document the decision.  

For an operating plant, this exercise of 
enforcement discreto is intended to 
minimize the potential sfety conequene 
of unnecessary plant transients with the 
accompanying Operational risks and impacts 
or to eliminate testing, inspection, or 
system realignment which is inappropriate 
for the particular plant conditions. For 
plants in a shutdown condition, exercising 
enforcement discretion is intended to reduce 
shutdown risk by, again, avoiding testing, 
inspection or system realignment which is 
inappropriate for the particular pant 
conditions, in that, it does not provide a 
safety benefit or may, in fact, be 
detrimental to safety in the pa*tiu plant 
condition. Exercising enforcemet 
discretion for plants attempting to startup is 
iess likly than exercising it for an 
operating plant, as simply delaying startup 
does not usually leave fhe plant in a 
condition in which. it could experience 
undesirable tranients. In such cases, the 
Commission would expect that discretion 
would be exercised with respect to 
equipment or systems only when It has at 
least concluded that. notwthstanding the 
conditions of the license: (1) The equipment 
or system does not perform a safety 
funcdon, in die mode in which operation is 
to occur; (2) the safety function performed 
by the equipment or system is of only 
marginal safety benefit, provided remaining 
in the current mode increases the liklmihood 
of an unnecessary plant transient; or (3) the 
"TS or bther license condition requires a 
test. inspection or system reai0ment that 
is inappropriate for the particular plant 
conditions, in that it does not provide a 
safety benefit, or may, in fact, be 
detrimental to safety in the particular plant 
condition.  
.The decision to exercise enforcement 

discretion does not change the fact that a 
violation will occur nor does it imply that 
enforcement discretion is being exercised 
for any violation that may have led to the 
violation at issue. In each case where the

NRC staff has chosen to issue a 
NOED, enforcement action Wi 
normally be taken for the root caus 
to die extent violations were involv 
that led to the noncompliance for v 
enforcement discretion was used. • 
enforcement actiois to 
emphasize that licensees should not 
rely on the NRC's authority to exe, 
enforcement discretion as a routine 
substitute for compliance or for 
requesting a license amendment.  

Finally, it is expected that the NR 
staff will exercise enforcement 
discretion in this area infrequently.  
Although a plant must shut down, 
refueling activities may be suspend 
or plant startup may be delayed, at 
the exercise of enforcement discret 
the NRC staff is under no obligatio 
take such a step merely because it I 
be= requested. Ihe decision to fo 
enforcement is discretionary. Whe 
enforcement discretion is to be 
exercised, It is to be exercised only 
die NRC staff is dearly satisfied th 
such action is warranted from a hbe 
and safety perspective.  

VI.L ENFORCbMET ACtIONS 
INVOLVING INDIVIDUALS 

Enforcement action involving 
individuals, inacling limsed 
operators. are signlfWa personl 
actions, which will be closely 
controlled awl judiciously pplie 
enforcement action involving an 
individual will normally be taken o 
when die NRC is satisfied that th 
individual fully understood, or shot 

-have understood, his or her 
responsibility; knew, or should ha
known, the required actions; and 
knowingly, or with careless disreg 
(Le., with more than mere U08lige, 
failed to take rquired actions whk 
have actual or potentil saey 
significance. most trasjjgressions'
individuals at the level of Severity 
Level DI or IV violations will be 
handled by citing only dt facility
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licensee.  
'ore serious vilations including 

,e involving the integrity of an 
individual (e.g.. lying to die NRC 
concerning matters within the scope of 
the individual's esponsibilities, will be 
considered for enforcement action 
against the individual as well as against 
the facility licensee. Action agams the 
individual, however, will not be taken if 
dthe improper action by the individual 
was caused by management failures.  
The following examples of situations 
Ilustrate this concept: 

* Inadvertent individual mistakes 
resulting from inadequate training or 
guidance provided by the facility 
licensee.  

* Inadvertently missing an 
Insignificant procedural reiremet 
when the action is routine, fairly 
uncompliated, and there is no unusual 
circumstance indicating that the 
procedures should be referred to and 
foMowed stepbystep.  

4 Compliance with an express 
cton of management, such as the 

A Supervisor or Plant Manager, 
resulted In a violation unless the 
hidividual did not express his or her 
concern or objection to the direction.  

* Individual error directly resulting 
from following the technical advice of 
an expert unless the advise was clearly 
unreasonable and the licensed individual 
should have recognized it as such.  

* Violations retuiting from 
inadequate procedures unless the 
Individual used a faulty procedure 
knowing it was faulty and had not 
attempted to get die procedure 
corrected.  

isted below are examples of 
situations which could result in 
enfocoement actions involving 
individuals, licensed or unlicensed. If 
the actions described in these examples 
are taken by a licensed operator or taken 
deliberately by an unlicensed individual, 
enforcement action may be taken 
directly against the individual.  
- "vever, violations involving willful

conduct not amounting to deliberate action 
by an unlicensed individual in thes 
situations may result in enforcement action 
against a licensee that may impact an 
individual. The situations include, but are 
not limited to, violations that involve: 

e Widlfly causing a licensee to be in 
violation of NRC requirements.  

* Willfully taking action that would have 
caused a licensee to be in violation of NRC 
requirements but the action did not do so 
because it was detected and corrective 
action was taken.  

* Recognizing a violation of procedural 
requirements and wUly not taking 
corrective action.  

o Willfully defeating alarms which have 
safety significance.  

o Unauthorized abandoning of reactor 
controls.  

" Dereliction of duty.  
"* Falsifying records required by NRC 

regulations or by the facility license.  
* Willfuly providing, or causing a 

licensee to provide, an NRC Inspector or 
Investigtor with inaccurate or incomplete 
information on a matter material to the 
NRC.  

* Willfully withholding safety significant 
Information' rathr than makin such 
information known to appropriate 
supervisory or technical personnel in the 
licensee's organization.  

* Submitting false information and as a 
result gaining unescorted access to a 
nuclear power plant.  

* Willfully providing false data to a 
licensee by a contractor or other person 
who provides test or other services, when 
the data affects the lioensee's compliance 
with 10 CPR part 50, appendix B, or other 
regulatory requirement.  

* Willfully providing false certification 
that components meet the requirements of 
their intended use, such as ASME Code.  

0 Willfully supplying,, by vendors of 
equipment for transprtaton. of radioactive 
material, casks that do not comply with 
their certificates of compliance.  

* Willfully performing unauthorized 
bypassing of required reactor or other 
facility safety systems.

SWillmfuy taking achons that violate 
Technical Specification, Limitin 
Conditions for Operation or other 
license conditions (enforcement action 
for a willful violation will not be taken 
if that violation is the reult of action 
taken following the NRC's decision to 
forego enforcement of the Technical 
Specification or oter license condition 
or if the operator meets the 
requirements of 10 CFR 50.54 (x), 
(i.e., unless the operator acted 
unreasonably considering all the 
relevant circumstances surrounding the 
emergency.) 

Normally, some enforcement action is 
taken against a licensee for violations 
caused by significart acts of 
wrongdoing by its employees, 
contractors, or contractors' employees.  
I deciding whe to iss an 
enfo0rcmn action to an unlicensed 
prson as well as to the licensee, the 
?4RC recoognizes that judgmients will 
have to be made on a case by case 
basis. In making ihes decisions, the 
NRC will consider factors such as the 
following:.  

1. The level of the Individual within 
the organization.  

2. The individual's tranig and 
experience as well as knowledge of the 
potential consequences of the 
wrongdoing.  

3. The sfdety consequences of the 
misconduct.  
4. ie benefit to the wrongdoer, 

e.g., personal or corporate gain.  
5. The degree of supervision of the 

individual, I.e., how closelylis the 
individual monitored or audited, and 
the lieiood of detecdon (such as a 
radiographer working independently in 
the field as contrasted with a team 
activity at a power plant).  

6. The employer's respose, e.g., 
d-scli ty ion taken 

7. The attitude of the wrongdoer, 
e.g., admission of wrongdoing, 
acceptance of responsibility.  

8. The degree of management 
responsibility or culpability.
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9. Who identified the misconduct 
Any proposed enforcement action 

involving individuals must be issued 
with the concurrence of die Deputy 
Executive Director. The particular 
sanction to be used should be 
determined on a case-by-case basis.10 

Notices of Viol*at and Orders are 
examples of enforcement actions that 
.may be appropriate against individuals.  
The administrative action of a Letter of 
Reprimand may also be considered. In 
addition, the NRC may issue Demands 
for Information to gather information to 
enable it to determine whether an order 
or other enforcement action should be 
issued.  

Orders to NRC4icensed reactor 
operators may involve suspension for a 
specified period, Modification. or 
revocation of their individual licenses.  
Orders to unlicensed individuals might 
include provisions that would: 

* Prohibit involvement in NRC 
licensed activ[ties for a specified period 
of time (normally the period of 
suspension would not exceed 5 ycars) or 
unil ctan conditions are satsfied, 
e.g., completing specified training or 
metn certain qualflcati~ns.* 

* RequIre notification to the NRC 
before resuming work in licensed 

10 Except for individuals subject to 
civil penalties under section 206 of the 
Energy Reotjalzatio Act of 1974, as 
amended, NRC will not normally 
mpose a civil penalty against an 

individual. However, section 234 of the 
Atomic Energy Act (BA) gives dhe 
Commission authority to impose civil 
penalties on "any person. "Person is 
broadly defined in Section 1 Is of the 
AEA to include individuals, a variety of 
organizations, and any representatives 
or agents. This gives the Commission 
authority to Impose civil penalties on 

-employees of licensees or on separate 
entities when a violation of a 
requirement directly imposed on them is 
committed.

activities.  
0 Require the person to tell a prospective 

employer or customer engaged in licensed 
activities that the person has been subject to 
an NRC order.  

In the case Of a licensed operator's failure 
to meet applicable fitness-for-duty 
requirements (10 CFR'55.53()), the NRC 
may issue a Notice of Violation or a civil 
penalty to the Part 55 licensee, or an order 
to suspend, modify, or revoke the Part 55 
license. These actions may be taken the 
first time a licensed operator fails a drug or.  
alcohol test, that is, receives a confirmed 
positive tes that exceeds the cutoff levels of 
10 CFR Part 26 or the facility licensee's 
cutoff levels, if lower. However, normally 
only a Notice of Violation will be issued for 
the first confirmed positive test In the 
absence of aggravating circumstances such 
as errors in the performance of licensed 
duties or evidence of prolonged use. In 
addition, the NRC Intends to Issue an order 
to suspend the Part 5 license for up to 3 
years the second time a licensed operator 
exeeds those cutoff levs. In the event 
there are less than 3 years remaining In the 
term of the Individua's Ikense, the NRC 
may consider not renewing the individual's 
license or not issuing anew license after 
the three year period is completed. The 
NRC intends to issue an order to revoke the 
Pan 55 license the third time a licensed 
operator exceeds those cutoff levels. A 
licensed operator or applicant who refus 
to participate in the drug and alcohol testing 
programs established by the failW licensee 
or who is involved in dhe sale, use, or 
possession of an illegal drug is also subject 
to license suspension, revocation, or denial.  

In addition, the NRC may talm 
enforcement action against a licensee that 
may impact an individual, where the 
conduct of the individual places in question 
the NRC's reasonable assurane that 
licensed activities will be properly 
conducted. The NRC may take 
enforcement action for reasons that would 
warrant refusal to issue a license on an 
original application. Accordingly, 
appropriate enforcement actions may be 
taken regarding matters that raise issues of

integrity, competem i~ess.c 
or other mauer that may not 
necessarily be a violation of spec 
Commission requiremets 

In the case of'an unlicensed per 
whether a firm or an individual, 
order modifying the facility icen 
may be issued to require (1) the 
removal of the person from all lic 
activities for a specified period o• 
or indefinitely, (2) prior notice tc 
NRC before utilizing the person i 
licensed activities, or (3) the lice, 
provide notice of the Issuance of 
an order to other persons involve 
licensed activities making referen 
inquiries. In addition, orders to 
employers might rcqui retrainir 
additional oversight, or Indepemd& 
verification of activities performe 
he person, If the person is to be 
involved in licensed activities.  

IX. I(AOCERATE AND 
INC•lPIE INFORMAITON 

A violation of the regulations 
involving submittal of incomplete 
andlor inaccurate iaformation, vi 
or not considered a material false 
statement, can result in the full rz 
of enforcement sanctions. The la 
of a communication failure as a 
material false statement will be i, 
on a case-by-case basis and will t 
reserved for egregious violations.  
Violations involving inaccurate oi 
incomplete information or the fall 
prov significant information 
Identified bya licesee normally, 
be categorized based on the gulda 
he in, In Section IV, *Severity o 
Violations," and in Supplement V 

U The Commission recognizes dmt 
information may in some sittatior.  
Inherently less reliable than writte 
submittals because of the absence 
opportunity for reflection and 
management review. However, t 
Commitsion must be able to rely 
oral communications from license 
officials concerning significant

- is -
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safotmatiom. Therefore. in determining 
bed)er to take enforcement action for 

.an oral statement, consideration may be 
•given to factors such as (1) the degree of 
knowledge that the communicator 
should have had, regarding the matter, 
in view of his or her position, training, 
and experience; (2) the opportunity and 
time available prior to the 
communication to assure the accuracy or 
completeness of the information; (3) the 
degree of intent or negligence, if any, 
involved; (4) the formality of the 
communication; (5) the reasonableness 
of NRC reliance on the information; 
(6) the importance of the information 
which was wrong or not provided; and 
(7) the reasonableness of the explanation 
for not providing complete and accurate 
information.  

Absent at least careless disregard,.an 
Incomplete or inaccurate unsworn.oral 
statement normally will not be subject to 
Cnforcement action unless It involves 
significant formation provded by a 
Ikensee official. However.  

forcement action may be taken for an 
lnatentionally incomplete or inaccurate 

oral sment provided to the NRC by a 
licensee official or others on behalf of a 
licensee. If a tecord was made of the 
oral information &an provided to the 
licensee thereby permitting an 
opportunity to correct the oral 
Information. such as If a transcript of 
the c nc or meeting summary 
containing the error was made available 
to the licensee and was not subsequently 
corrected In a timely manner.  

When a licensee has corrected 
Inaccurate or Incomplete Information, 
the decision to issue a Notice of 
Violation for the initial inaccurate or 
incomplete information normally will be 
dependent on the c -rcumsnce 

including the ease of detection of the 
error, the timeliness of the correction, 
whether the NRC or the licensee 
identified the problem with the 
communication. and whether the NRC 
relied on the Information prior to the 

"vrection. Generally, If the matter was

promptly Idenfied and corrected by the 
licensee prior to reliance by the NRC, or 
befoie the NRC raised a question about the 
information, no enforcement action will be 
taken for the initial inaccurate or 
incomplete information. On the other 
hand, if the misinformation is identified 
after the NRC relies on it, or after some 
question is raised regarding the accuracy of 
the information, then some enforcement 
action normally will b¢ taken even if it is in 
fact corrected. However, if the initial 
submittal was accurate when made but later 
urans out to be erroneous because of newly 

discovered information or advance in 
technology, a citation normally would not 
be appropriate if, when the new 
information became available or the 
advancement in technology was made, the 
initial submittal was corrected.  
The failure to correct inaccurate or 

Incomplete information which the licensee 
does not identify as signfiM normally 
will not constitute a separate violation.  
Howevet, the circumstances surrounding 
the failure to correct may be considered 
relevant to the determination of 
enforcement action for the initial inaccurate 
or incomplete stadment For example, an 
unintentionally inaccurate or Incomplete 
submission may be treated as a more severe 
matter if fth licensee later determines that 
the initial submittal was in error and does 
not correct it or if there were clear 
opportunities to identify the error. If 
Information not corrcted was recognized 
by a licensee as signlficant, a-separate 
citation may be made for the failure to 
provide siganficant information. In any 
event. In serious cases where the licensee's 
actions In not correcting or providing 
information raise questions about its 
commitment to safety or its findamental 
trustworthiness, the Commission may 
exercise its authority to issue orders 
modifying, suspending, or revoking the 
license. The Commission recognizes that 
enforcement determinations must be made 
on a case-by-case basis, taking into 
consideration the Issues described in this 
section.

X. ENFORCEhME AcIoN 
AGAINSr NON-UCRMRSi 

The Commission's enforcement 
poucy is also Oplicable to 
non-licensees, including employees of 
licensees, to contractors and 
subcontractors, and to employees of 
contractors and subcontractors, who 
knowingly provide components., 
equipment, or other goods or services 
that relate to a licensee's activities 
subject to NRC regulation. The 
prohlbiions and sanctions for any of 
these persons who engage in deliberate 
misconduct or submission of 
incomplete or inaccurate information 
are provided in the rule on deliberate 
misconduct, e.g., 10 CFR 30.10 and 
50.5.  

Vendors of products or services 
provided for use in nuclear activities 
are subject to certain requirements 
designed to ensure that the products or 
services supplied that could affect 
safety are of high quality. Through 
procurement contracts with reactor 
licensees, vendors may be required to 
have quality assurae programs that 
meet applicable requirements indludint 
10 CpR Part 50, Appendix B, and 10 
CFR Part 71, Subpart H. Ven4dors 
supplying products or services to 
reactor, materials, and 10 CFR Part 7] 
licensees am~ subject to the 
requremeant of 10 CFR Part 21 
regarding reporting of defects in basic 
components.  

Wh nspen determi that 
violations of NRC requirements have 
occurred, or that vendors hve failed tV 

fulfill contractual commitments (e.g..  
10 CPR Part 50, Appendix B) that 
could adversely affect the quality of a 
safety significant product or service, 
enforcement action will be taken.  
Notices of Violation and civil penadti 
will be used, as appropriate, for 
licensee failures to ensure that their 
vendors have programs that meet 
applicable requirements. Notices of 
Violation will be Issued for vendors
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* that violate 10 CFR Part 21. Civil 
penalties will be imposed i=st 
Individual directors or responsible 
officers of a vendor organizaion who 
knowingly and consciously fail to 
provide the notice required by 10 CFR 
21.21(bXl). Notices of 
Nonconformance will be used for 
vendors which fail to meet commitments 
related to NRC activities.  

XL REFERRALS TO THE 
DEPARTMi2 OF JUSTICE 

Alleged .or suspected ciminal 
violations of the Atomic Energy Act 
(and of other relevant Federal laws) are 
referred to the Department of Justice 
(DOJ) for Investigation. Referral to the 
DOJ does not preclude the NRC from 
taking other enforcement action under 
this policy. However, enforcement 
actions will be coordinated with the DOJ 
In accordance with the Memorandum of 
Understanding betwe the NRC and the 
)0J, 53 FR 50317 (December 14, 1988).  

" XIL PUBLDC DISCOS[ME OF 
ENFORCEMENT ACTIONS 

Enforcement actions and licensees' 
responses, in accordance with 
10 CFR 2.790. are publicly available for 
inspection. in addition press releases 
are generally Issued for orders and civil 
penalties and are issued at the same time 
the order or proposed Imposition of the 
civil pealty is issued. In adlln.  
press releases are usually issued when a 
proposed civil penalty is withdrawn or 
substantially mitd by some amount.  
Press releases are not normally issued 
for Notices of Violation that are not 
accompanied by orders or proposed civil 
penalties.  

XIIL REOPENING C•OSED 
ENFORCEMENT ACTIONS 

If significant new information is 
received or obtained by NRC which 
indicates that an enforcement sanction

was incorrectly applied, consikdon may 
be given, dependent on die circumstances, 
to reopening a closed eaforcement action to 
Increase or decrease die severity of a 
sanction or to correct the record.  
Reopening decisions will be made on a 
case-by-case basis, are expected to occur 
rarely, and require the specific approval of 
the Deputy Executive Director.  

SUPPLEM3ENT I- REACTOR 
OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
reactor operatns.  

A. Severity Level I - Violations involving 
for example: 

1. A Safety Limit. as defined in I0 CFR 
50.36 nad the Technical Specifications 
being exceeded 

2. A sstem" designed to prevent or 
mitigate a serious safety.vent not being 
able to perform its Intended safety 
fuhnctionU when actually called upon to 
wori; 

3. An accidental criticality, or 
4. A licensed operator at the controls of a 

"nuclear reactor, or a senior operator 
directing licensed activiies, involved in 
procedural errors which result in. or 
exacerbcate the consequences of. an alert or 
higher level emergency and who, as a result 
of subsequent testing, receives a confirmed 
positive test result for drugs or alcohol.  

B. Severity Level f - Violations 
involving for example: 

"-The term asystem as used in these 
supplements, includes administrative and 
managerial control systems, as well as 
physical systems.  

"u Intended safety function' means the 
total Safety function and is not directed 
toward a loss of redundancy. A loss of one 
subssm does not defeat the intended 
safety function as long as the other 
subsystem is operable.
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1. A system digned to prevent 

,mkltgw serious saet -eeU o able to perform Its iteaded safety 
function, 
S2. A licensed operator involved i 
the use, sale, or Possession of iWeg: 
drugs or the cousumpi of ailooho 
beverages, within the Protected are.  

3. A licensed operator at the cow 
of a nuclear reactor, or a senior 

opertor directing licensed activitie 
involved in procedural errors and v as a result of lubsequet testing, 
receives a confirmed positive test r, 
for drugs or alcohol; or 
4. Failures to meet 10 CFR 50.5 

including several unreviewed safety 
questions, or cOnflicts with technic, 
specficatiOns, involving a broad 
spectrum of problems affecting 
multiple areas, some of which impa 
the operability of required equipme0 
C. Severity Level I - Violations 
involving for example: 

L A sigulficani failure to comply 
with the Action Statement for a 
Technical Specification nditing 
Condition for Operation where the 
appropriate action was not taken wi 
the required time, such as: 

(a) In a Presized water reactor 
the applicable modes, having one 
high-pressure safy inection pump 
inoperable for a period in excess of 
that allowed by the action statement 

(b) In a boiling water reactor, one 
primary containment isolation valve 
inoperable for a period in excess of 
that allowed by the action statement 
2. A system designed to prevent c 

mitiate a serious safety event: 
(a) Not being able to perform its 

"intended function under certain 
conditions (e.g., safety system not 
operable unless offfte power is 
available; materials or components i 
environmentally qualified); or 
. (b) Beingd&Wadedtotheextent d 
a detailed evaluation would be requi 
to determine its operability (e.g., 
component parameters outside 
approved limits such as pump flow
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rate, heat exchanger transfer 
, teristlcs, safety valve lift 

ji.ts, or valve stroke times); 
3. Inattentiveness to duty on the part 

of licensed personnel.  
4. Changes in reactor parameters that 

cause unanticipated reductions in 
margins of safety; 

5. [Reserve 
6. A licensee failure to conduct 

* adequate oversight of vendors resulting 
in the use of products or services that 
are of defective or indeterminate quality 
and that have safety significance; 

7. A- breakdown in the control of 
licensed activities involving a number of 
violations that are related (or, if 
isolated, that are recuring violations) 
that collectively represent a potentially 
signficant lack of attention or 
carelessness toward licensed 
responsibilities; 

8. A licensed operator's confirmed 
positive test for drugs or alcohol that 
does not result in a Severity Level I or 
11 violation; 

Equipment faillures caused by 
quafe or improper maintenance that 

substaI ally complicates recovery from 
a plant transient; 

10. The failure to meet 10 CFR 50.59 
where an unreviewed safety question is 
involved, or a conflict with a technical 
specification, such that a license 
amendment is required; 

11. The failure to perform the 
required evaluation under 10 CFR 50.59 
prior to Implemenat of the change in 
those situations in which no unreviewed 

safety question existed, but an extensive 
evaluatioa would be needed before a 
licensee would have had a reasonable 
expectation that an unreviewed safety 
question did not exist; 

12. Programmatic failures (i.e., 
multiple or recurring failures) to meet 
the requirements of 10 CPR 50.59 
and/or 50.71(e) that show a significant 
lack of attention to detail. whether or 
not such failures involve an unreviewed 
safety question, resulting in a current 
P"'- or regulatory concern about the

accuracy of the BSAR or a concern that 10 
CPR 50.59 requirements are not being met.  
Application of this example iequires 
weighing factors such as: a) the time period 
over which the violations occurred and 
existed, b) the number of failures, c) 
whether one or more systems, functions, or 
pieces of equipment were involved and the 
importance of such equipment, functions, 
or systems, and d) the potential significance 
of the failures; 

13. The failure to update the FSAR as 
required by 10 CFR 50.71(e) where the 
unupdated BAR was used in performing a 
10 CFR 50.59 evaluation and as a result, an 
inadequate decision was made 
demonstrating a significant regulatory 
concern or 

14. The failure to make a report required 
by 10 CPR 50.72 or 50.73 associated with 
(a) an unreviewed safety question, (b) a 
conflict with a technical specification, or 
(c) any other Severty Leve ED violation.  

D. Severity Level IV - Violaions 
involving for example:.  

1. A less significant failure to comply 
with the Action Statement for a Technical 
Specificaion Umitin Conditi for 
Operation where fth appropriate action was 
not take within the required time, such as: 

(a) In a pressurized water reactor, a 5% 
-deficiency in the required volume of the 
condensate storage tank; or 

(b) In a boiling water reactor, one 
subsystem of the two independent MSIV 
leakage control subsystems inoperable; 

2. p(served 
3. A failure to meet regulatory 

requirements that have more than minor 
safety or environmental sisnificance; 

4. A failure to make a required Licensee 
Bvent Report; 

5. Relatively isolated violations of 10 
CFR 50.59 not involving severity level it 
or I]I violations that do not suggest a 
programmatic failure to meet .10 CPR 
50.59. Relatively isolated violations or 
failures would include a number of recently 
discovered violations that occurred over a 
period of years and are not indicative of a 
programmatic safety concern with meeting 
10 CFR 50.59 or 50.71(e);

6. A relatively isolated failure to 
document an evaluation w there is 
evidence that an adequate evaluation 
was performed prior to the change in 
the facility or procdure, or the 
conduct of an experiment or test; 

7. A failure to update the BSAR as 
required by 10 CFR 50.71(e) where an 
adequate evaluation under 10 CFR 
50.59 had been performed and 
documented; orf 

8. A past Programmatic failure to 
meet 10 CFR 50.59 andlor 10 CFR 
50.71(e) requirements not involving 
Severity Level 11 or Il violations that 
does not reflect a current safety or 
regulatory concern about the accuracy 
of the FSAR or a concern that 10 CFR 
50.59 requirements are not being met.  

E. Minor Violations 
A fallure to meet I0 CpR S.59 

requirements that involves I change to 
the BSAR description or procedure, or 
involves a test or experiment not 
descibed in the SARP, where there 
was not a reasondble likeilhood that the 
change to the faclity or procedure or 
the conduct of the test or experiment 
would ever be an unreviewed safety 
question. In the cas of a lO CFR 
50.71(e) violation, where a failure to 
update the BSAR would not have a 
material impact on safety or licensed 
activities. The focus of the minor 
violation is not on the actual change, 
test, or experiment, but on the potential 
safety role of the system, equipment, 
etc., that is being changed, tested, or 
experimented on.  

SUPPLM l H--PART SO FACUI"Y 
CONSTRUCTION 

This supplement provides examples.of 
violations in each of the four severity 
levels as guidance in determining the 
appropriate severity level for violations 
in the area of Part 50 facility 
construction.  

A. Severity Level I - Violations 
involving structures or systems that are
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completed 3 in such a manner that they 
would not have satisfied their intended 
safety reated purpose.  

B. Severity Level U1 - Violations 
involving for example: 

1. A breakdown in the Quality 
Assurance (QA) program as exemplified 
by deficiencds in construction QA 
related to more than one work activity 
(e.g., structural, piping, electrical, 
foundations). These deficiencies 
normally involve the licensee's failure to 
conduct adequate audits or to take 
prompt corrective action on the basis of 
such audits and normally involve 
multiple examples of deficient 
construction or construction of unknown 
quality due to inadeqtiate program 
implementation; or 
2. A structureor system that is 

completed in such a manner that it could 
have an adverse effect on the safety of Operation.  
C. Severity Level m - Violations 

Involving for &ample: 
1. A defency In a licensee QA 

program for construction related to a 
silwe work activity (e.g., structural, 
Piping, lectrica or foundations). This 
signlficant deficiency normally Involves 
the licensee's failure to conduct 
adequate audits or to take prompt 
corrective action on the basis of such 
audits; and normally involves multiple 
examples of deficient construction or 
construction of unkmown quality due to 
inadequate program implemmetion; 
2. A failure to confirm the design 

safety requirements of a structure or 
system as a result of inadequate 
preopeational test program 
imple or 

3. A failureto make arequired 10 
CFR 50.55(e) report.  

D. Severity Level IV - Violaiions 

"0 The term "completed' as used in 
this.supplement means completion of 
consftuction including review and 
acceptance by the construction QA 
'$ranization.

involving failure to meet regulatory 
requirements including one or more Quality 
Assurance Criterion not amounting to 
Severity Level I, II, or M violations that 
have more than minor safety or 
environmental significance.  

SUPPLEMENT ill-SAFEGUARDS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
safeguards

A. Severity Level I - Violations involving 
for example: 

I. An act of radiological sabotage in 
which the security system did not function 
as required and, as a result of the failure, 
there was a significant event, such as: 

(a) A Safety Limit, as defined in 10 CFR 
50.36 and the Technical Specifications, was exrceoed;

(b) A system designed to prevent or 
mitigate a serious safety event was not able 
to pecform its intended safety function 
when atually called upon to workq or 

(c) An s•cental criticality ocurred 
2. The theft, loss, or diversion of a 

formula quantity" of special nmclear 
material (SNb); or 
3. Actual unauthoriz•d production of a 

formula quantity of SNM 
B. Severity Level [I - Violations 

involving for example: 
1. The entry of an unauthorized 

individualu who represents a threat into a 
vital area" from outside the protected area; 

" See 10 CPR 73.2 for the definition 
of Mformula quantity.I 

"15 The term "unauthorized individual* 
as used in this supplement means someone 
who was not authorized for entrance into 
the area in question, or not authorized to 
enter in the manner entered.  

" The phrase vital area' as used in 
this supplement includes vital areas and 
material access areas.

C
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2. The theft, loss or diversion of SNM of moderate strategic 
significance" in which the security 
system did not function as required; 

3. Actual unauthorized productio, 
SNM.  

C. Severity Level III - Vioations 
involving for example: 

I. A failure or inability to control 
access through established systems ( procedures, such that an unauthoriz( 
individual (i.e., not authorized 
unescorted access to protected area) could easily gain undetected access" 
into a vital area from outside the 
protected area; 

2. A failure to conduct any search 
the access control point or conductin 
an inadequate sarch that reuitted in 
the introduction to the protected arem 
firearms, explosives, or Incendiary 
devices and reasonable facsnimies 
thereof that could significarty assist 
radiological sabotage or theft of 
strategic SNM; 

3. A failure, degradation, or other 
deficieny of the protected area 
intrusion detection or alarm assess= 
systems such that an unauthorized 
individual who represents a threat 
could predictably circumvent the 
system or defeat a specific zone with 
high degree of confidence without 
insider knowledge, or other significa 
degradation of overall system 
capability; 

4. A significant failure of the 
safeguards systems designed or used 
prevent or detect the theft, loss, or 
diversion of strategic SNM; 
-5. A failure to protect or control 

classified or safeguards information 

1, See 10 CFR 73.2 for the 
definition of "special nuclear materia 
of moderate strategic significance.0 

.It In determining whether access 
* can be easily gained, factors such as 
predictability, identfiability, and eas 
of passage should be considered.



"usidered to be signiticant while the 
.mpation Is outside the protected area 

._- accessible to those not authorized 
access to the protected area; 

6. A significant failure to respond to 
an event either in sufficient time to 
provide protection to vital equipment or 
strategic SNM, or with an adequate 
response force; 
7. A failure to perform an appropriate 

evaluation or background investigation 
so that information relevant to the 
access determination was not obtained 
or considered and as a result a person, 
who would likely not have been granted 
access by the licensee, if the required 
investigation or evaluation had been 
performed, was granted access; or 

8. A breakdown in the security 
program involving a number of 
violations that are related (or. if 
Isolated, that are'm~urewr violations) 
that collectively reflect a potentially 
signlficant lack of attention or 
c&ressness toward iemsed 

- ,onstbilities.  
Severity Level IV - Violations 

.,vi•g for example: 
1. A failure or inability to control 

access such that an unauthorized 
Individual (i.e., authorized to protected 
area but not to vital area) could easily 
gain undetected access into a vital area 
from inside the protected area or into a 
ontrolled access area; 

2. A failure to respond to a susetd 
event in either a timely manner or with 
an adequate response force; 

3. A failure to Implement 10 CIR 
aMs 25 and 95 with respect to the 

Information addressed under Section 142 
of the Act, and the NRC approved 
security plan relevant to those paus; 
4. A failure to make, maintain, or 

provide log entries in accordance with 
10 CFR 73.71 (c) and (d), where the 
omitted information (i). is not otherwise 
available in easily retrievable records, 
and (0i) significantly contributes to the 
ability of either the NRC or the licensee 

tify a programmatic breakdown;

5. A failure to conduct a proper search at 
the a*ces control point; 

6. A failure to properly secure or protect 
classified or safeguards information inside 
the protected area which could assist an 
individual in an act of radiological sabotage 
or theft of strategic SNM where the 
information was not removed from the 
protected area; 

7. A failure to control access such that an 
opportunity exists that could allow 
unauthorized and undetected access into the 
protected area but which was neither easily 
or likely to be exploitable; 

8. A failure to conduct an adequate 
search at the exit from a material access 
area; 

9. A theft or loss ofSNM of low 
strategic significance that was not detected 
within the time period specified in the 
security plan, other relevant document, or 
regulation or 

10. Other violations that have more than 
minor Ufegard signficance.  

SUPPLEMENT IVHaLTH PHYSCS (10 
CFR PART 20) 

TMI supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
health physics, 10 CFR Part 20." 

A. Severity Level I - Violations involving 
* for example: 

1. A radiation exposure during any year 
of a worker in excess of 25 reins total.  
effective dose equivalent, 75 rein to the 
lens of the eye, or 250 rads to the skin of 
the whole body, or to the feet, ankles, 
hands or forearms, or to any other organ or 
tissue;

2. A radiation exposure over the 
gestation period of the embryoffetus of a 
declared pregnant woman in excess of 2.5 

"19 Personnel overexposures and 
associated violations incurred during a 
fife-saving or other emergency response 
effort will be treated on a case-by-case 
basis.
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reins total effective dose equivslant; 
3. A radiation exposure during any year of a minor in excess of 2.5 reis 

total effective dose equivaleft, 7.5 
reins to the lens of the eye, or-25 rems 
to the skin of the whole body, or to (he 
feet, ankles, hands or forearms, or to any other organ or tissue; 
4. An annual exposure of a member 

of the public in excess of 1.0 rem total 
effective dose equivalent; 
5. A release of radioactive material 

to an unrestricted area at 
concentrations in excess of 50 times the 
limits for members of the public as 
described in 10 CFR 20.1302(bX2)(i); 
or 

6. Disp6sal of licensed material in 
quantities or concentrations in excess 
of 10 times the limits of I0 CFR 
20.2003.  

B. Severity Lývel lI - Violations 
involving for example: 

1. A radiation x e during any 
year of a worker in excess of 10 reins 
total effective doie equivalent, 30 reins 
to the lens of the eye, or 100 reins to 
the skin of the whole body, or to the 

- feet, ankles, hands or forearms, or to 
any other organ or tissue; * 

2. A radiation exposure over the 
gestation period of the embryolfetus of 
a declared pregnant woman in excess 
of 1.0 rem total effective dose 
equivalent 

3. A radiation exposure during any 
year of a minor in excess of I rem total 
effective dose equivalent; 3.0 rein to 
the lens of the eye, or 10 reins tI the 
skin of the whole body, or to the feet, 
ankles -hands or forearms, or to any 
other organ or tissue; 
4. An annual exposure of a member 

of the public in excess of 0.5 rem total 
effective dose equivalent; 

5. A release of radioactive mateial 
to an unrestricted ar at 
concentrations in excess of 10 times the 
limits for members of the Public as 
dcribed in 10 CFR 20.1302(b)(2)(i). .  
(except when operation up to 0.5 rem a year has been approved by the

f."_~t -fm~a WfF~ Jt^f 2.
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Commission under Section 20.1301(c)); 
6. Disposal of licensed material In 

quantities or concentrations in excess of 
five times the limits of 10 CFR 
20.2003; or 

7. A failure to make an immediate 
notification as required by 
10 CFR 20.2202 (aXI) or (a)(2).  
C. Severity Level MU - Violations 

involving for example.  
1. A radiation exposure during any 

year of a worker in excess of reins 
total effective dose equivalent, 15 rems 
to the lens of the eye, or 50 reins to the 
skin of the whole body or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

2. A radiation exposure over the 
gestation period of the embryolfetus of a 
declared pregnant woman in excess of 
0.5 rem total effective dose equivalent 
(except when doses amIn accordance 
with the provisions of 
Section 20.1208(d)); 
3. A radiationexposre during any 

year of a minor In excess of 0.5 rem 
otal effective dose equivalent; 1.5 rems 

to the leas of fte eye, or 5 reim to the 
sdin of the whole body, or to the feet, 
ankles, hands or forearms, or to any 
other organ or tissue; 

4. A worker exposure above 
regulatory limits when such exposure 
reflects a programmatic (rather than an 
isolated) weakness in the radiation 
control program; 

5. An annua1 exposure of a member 
of the public in excess of 0. 1 rem total 
effective dose equivalent (except when 
operation up to 0.5 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

6. A release of radioctive material to 
an unrestricted, area at concentrations in 
excess of two times the effluent 
concentration lmits referenced in 10 
CPR 20.1302(bX2)(l) (except when 
operation up to 0.5 rem a year has been 
approved by the Commission under 
Section 20.1301(c)); 

7. A failure to make a 24-hour 
-otification required by 10

CFR 20.2202(b) or an immediate 
notification required by 
10 CFR 20.2201(aXI)(i); 
8. A substantial potential for exposures 

or releases in excess of the applicable limits 
in 10 CFR Part 20 Sections 
20.1001-20.2401 whether or not an 
exposure or release occurs; 

9. Disposal of licensed material not 
covered in Severity Levels I or 11; 

10. A release for unrestricted use of 
contaminated or radioactive material or 
equipment that poses a realistic potential for 
exposure of the public to levels or doses 
exceeding the annual dose limits for 
members of the public, or that reflects a 
programmatic (rather than an isolated) 
weakness inthe radiation control program; 

11. Conductof licensee activities by a 
technically unqualified person; 

12. A significant failure to control 
licensed material; or 

13. A breakdown in the radiation safety 
program involving a number of violations 
that are related (or. If isolated, that are 
recurring that collectvely represent a 
potentially slgntficant lack of attention or 
areleame toward licensed 

responsibilies.  
D. Severity Level IV - Violations 

involving for example: 
1. Eqx urs in excess of the linits of 10 

CFR 20.1201, 20.1207, or 20.1208 not 
constituting Severity Level 1, H, or Il 
violations; 

2. A release of radioactive material to an 
unrestricted area at concentrations in excess 
of the limits for. members of the public as 
referenced in 10 CPR 20.1302(b)(2Xi) 
(except when operation up to 0.5 rem a 
year has been approved by the Commission 
under Section 20.1301(c)); 

3. A radiation dose rate in an unrestricted 
or controlled area in excess of 0.002 rem in 
any I hour (2 millirem/hour) or 50 
millirems in a year.  
4. Failure to maintain and implement 

radiation programs to keep radiation 
exposures as low as is reasonably 
achievable; 

5. Doses to a member of the public in 
excess of any EPA generally applicable

environmental radiation standards, 
as 40 CFR Part 190; 
6. A failure to make the 30.day 

notification required by 10 CFR 
20.2201(aXl)Cii) or 20.2203(a); 

7. A failure to make a timely writt( 
report as required by 10 CFR 

.20.2201(b), 20.2204, or 20.2206; 
8. A failure to report an exceedam 

of the dose constraint established in It 
CFR 20.1101(d) or a failure to take 
corrective action for an exceedanoe, 
required by 10 CFR 20.1101(d); or 
9. Any other matter that has more 

than a minor safety, health, or 
environmental signifimace.  

SUPPLEMENT V 
TRANSPORTATION 

This supplement provides examples.  
violations in each of the four severity 
lees as guidance in determining the 
appropriate severty level for violatior 
in the area of NRC transportation 

A.- Severity Level I - Violations
involving for example: 

1. Failure to meet transportation 
requirements that resulted in lo of 
control of radioactive material with a 
breach in package integrity such that 
the material caused a radiation 
exposure to a member of the public w 
there was clear potential for the pubh 
to receive more than .1 rem to the 
whole body; 

2. Surface contamination in excess 
50 times the NRC limit; or 

3. External radiation levels in exces 

"20 Some transportation 
requirements are applied to more than 
one licensee involved in the same 
activity such as a shipper and a carriem 
When a violation of such.a requiremej 
occurs, enforcement action will be 
directed against the responsible 
licensee which, under the 
circumstances of the case, may be on( 
or more of the licensees involved.
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"I n times the NRC limit.  
'everity Level UI - Violations 

,ag for example: 
1. Failure to meet transportation 

requirements that resulted in loss of 
control of radioactive material with a 
breach in package integrity such that 
there was a clear potential for the 
member of the public to receive more 
than .1 rem to the whole body; 
2. Surface contamination in excess of 

10, but not more than 50 times the NRC 
limit.  
3. External radiation levels in excess 

Of five, but not more than 10 times the 
NRC limit; or 
4. A failure to make required initial 

notifications associated with Severity 
Level I or H violations.  
C. Severity Level MI - Violations 

involving for example: 
1. Surface contamination in excess of 

f but not more dun 10 times the 
MC limlt; 
2. External radiation in excess of one 
t ",wu more thaun five times the NRC 

.,j noncompli~ace with labeling, 
"wftadig, shipping paper, packaging, 
oading, or other requirements that 

umid reasonably result in the following:.  
(a) A significant fiture to ident die 
Wpe. quantity, or form of material; 
(b) A failure of the carrier or 
ecipient to exercise adequate controls; 

(c) A substantial potential for either 
ersoanel exposure or contamination 
boye regulatory limits or improper 
.v~fer of material; 
4. A failure to maim required initial 
odfication associated with Severity 
evel Mi violations; or 
5. A breakdown in the licensee's 
rogramu for the transportation of 
eased material involving a number of 

olations that ae related (or, If 
olated, that are recurring violations) 
at collectively reflect a potentially 
galficant lack of attention or 
relessness toward licensed 
- bilities.

D. Severity Level IV - Violations 
involving for example: 

1. A breach of package integrity without 
external radiation levels exceeding the NRC 
limit or without contamination levels 
exceeding five times the NRC limits; 

2. Surface contamination in excess of but 
not more than five times the NRC limit; 

3. A failure to register as an authorized 
user of an NRC-Certified Transport 
package; 
4. A noncompliance with shipping 

papers, marking, labeling, placarding, 
packaging or loading not amounting to a 
Severity Level I, H, or MI violation; 

5. A failure to demonstrate that packages 
for special form radioactive material meets 
applicable regulatory requirements; 

6. A failure to demonstrate that packages 
meet DOT Specifications for 7A Type A 
packages; or 
7. Other violations that have more than 

minor safety or environmental significance.  

SUPPWEnWT VI-4MM CYCLE AND 
MATERIALS OPERATIONS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for Violacions in the area of 
fuel cycle and materials operations.  

A. Severity Level I - Violations involving 
for example: 

1. Radiation levels, contamination levels, 
or releases that exceed 10 times the limits 
specified in the license; 

2. A system designed to prevent or 
mitigat a serious safety event not being 
operable when actually required to perform 
its design fucdon; 

3. A nuclear criticality accident; 
4. A failure to follow the procedures of 

the quality management program, required 
by 10 CFR 35.32. that results in a death or 
serious injury (e.g., substantial organ 
imparment) to a patient; 
5. A safety limit, as defined In 10 CPR 

76.4, the Technical Safety Requirements, 
or the application being exceeded; or 

6. Significant injury or loss of lfife due to 
a loss of control over licensed or certified

activities, including chernia processes that are integal to the licensed or 
certified activity, whether radioacve 
material Is released or not.  
B. Severity Level II- Violations 

involving for example: 
1. Radiation levels, contamination 

levels, or releases that exceed five 
times the limits specified in the license; 2. A system designed to prevent or 
mitigate a serious safety event being 
inoperable; 

3. A substantial programmatic failure 
in the implementation of the quality 
management program required by 10 
CFR 35.32 that results in a 
misadmin•stration; 

4. A failure to establish, implement, 
or maintain all criticality controls (or 
control systems) for a single nuclear 
criticality scenario when a critical mass 
of fissile material was present or 
reasonably available, such that a 
nuclear criticality accident was 
possible; or 

5. The potental for a significant 
injury or loss of life due to a loss of 
control over licensed or cerified 
activities, including chemical processes 
that are Integral to the licensed or 
certified activity. whether radioactive 
material is released or not (e.g..  
movement of liquid UP, cylinder by 
unapproved methods).  

C. Severity Level mI - Violitions 
involving for example: 

1. A failure to ontrol access to 
licensed materials for radiation 
protection purposes as specified by 
NRC requirements; 
2. Possession or use of unauthorized 

equipment or materials in the conduct 
of licensee activities which degrades 
safety; 

3. Use of radioactive material on 
humans where such use is not 
authorized; 

4. Conduct of licensed activities by a 
technically unqualified or uncertified 
person; 
5. A substantial potentia for 

exposures, radiation'levels,
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contamination levels, or releases, 
wic•uding releatse of toxic material 

caused by a failure to comply with NRC 
regulations, from licensed or certified 
activities in excess of regulatory limits; 

6. Substantial failure to implement the 
quality management program as 
required by 10 CFR 35.32 that does not 
result in a misadministration; failure to 
report a misadministration;• or 
programmatic weakness in the 
implementation of the quality 
management program that results in a 
misadmnistratioa;.  
7. A breakdown in the control of 

licensed activities involving a number of 
violations that are related (or, if 

islaedWta arereuinvoltns 
that coledively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
respoas1ibime; 

8. A failure, during radiographic 
operations, to have present at least two 
qualified indikkals or to use 
Idiographic equipment. radiation 

"W"y istiuments, and/or personnel 
. imoltohripgdevices as requiredby to 

CPR Part 34; 
9. A failure to submit an NRC Form 2 41 as required by 10 CFR 15.20; 
10. A failure to receive required NRC 

approval prior to the implementation of 
a change in licensed activities that has 
radiological or programmatic 
significance, such as, a change in 
ownership; lack of an RSO or 
replacement of an RSO with an 
unqualified lndividual a change in the 
location where licensed activities are 
being conducted, or where licensed 
material is being stored where the new 
facilities do not meet safety guidelines; 
or a change in the quantity or type of 
radioactive material being processed or 
used that has ridiological s4ficnce; 

11. A significant failure to meet 
.decommissioning requirements including 
a failure to notify the NRC as required 
by regulation or license condition, 
substantial failure to meet 

"ommissioning standards, failure to

conduct andlor complete decommissioning 
activities in accordance with regulation or 
license condition, or failure to meet 
required schedules without adequate 
justification; 

12. A significant failure to comply with 
the action statement for a Technical Safety 
Requirement Limiting Condition for 
Operation where the appropriate action was 
not taken within the required time, such as: 

(a) In an autoclave, where a containment 
isolation valve is inoperable for a period in 
excess of that allowed by the action 
statement; or 

(b) Cranes or other lifting devices 
engaged in the movement of cylinders 
having inoperable safety components, such 
as redundant braking systems, or other 
safety devices for a period in excess of that 
allowed by the action statement;.  

13. A system designed to prevent or 
mitigate a serious safety event: 

(a) Not being able to perform its intended 
fumction under certain conditions (e.g., 
safety system not operable unless utilities 
available, materials or components not 
according to specifications); or 

(b) Beingdegraded othe extent hat a 
detailed evaluation would be required to 
determine its operability; 

14. Changes in parameters that cause 
unanticipated reductions in margins of 
safety; 

15. A significant failure to meet the 
requirements of 10 CFR 76.68, including a 
failure such that a required certificate 
amendment was not sought; 

16. A failure of the oertificate holder to 
conduct adequate oversight of vendors or 
contractors resulting in the use of products 
or services that are of defective or 
indeterminate quality and that have safety 
significance; 

17. Equipment failures caused by 
inadequate or improper maintenance that 
substantially complicates recovery from a 
plant transient; 

18. A failure to establish, maintain, or 
implement all but one criticality control (or 
control systems) for a single nuclear 
criticality scenario when a critical mass of 
fissile material was present or reasonably

-guvmucmrot 1, as of ~I Iber 10, 19 

available, such that a nuclear criticalit3 accident was Possible; or 
19. A failure, during radiographic 

operations, to Stop work after a pocket dosimeter is found to have gone off
scale, or after an electronic dosimeter 
reads greater than 200 mrem, and 
before a determination is made of the individual's actual radiation exposure.  

D. Severity Level IV - Violations 
involving for example: 

I. A failure to maintain patients 
hospitalized who have cobalt-60, 
cesium-137, or iridium-192 implants o1 
to conduct required leakage or 
contamination tests, or to use Properly calibrated equipme•ut e 

2. Other violations that have more 
than minor safety or environmental 
significance; 

3. Failure to follow the quality 
management (QW) program, including 
procedures, whether or not a 
misadministration occurs, provided the 
failures are isoated, do not 
demonstrate a programmatic weakness 
in the implementation of the QM 
program, and have limited 
consequences If a misadimalstration is 
involved, failure to conduct the 
required program review; or failure to 
take corrective actions as required by 
10 CFR 35.32; 
4. A failure to keep the records 

required by 10 CFR 35.32 or 315.33; 
5. A less significant failure to 

comply with the Action Statement for'a 
Technical Safety Requirement Limiting 
Condition for Operation when the 
appropriate action was not taken within 
the required time; 

6. A failure to meet the requirements 
of 10 CFR 76.68 that does not result in 
a Severity Level I, H, or III violation; 

7. A failure to make a.required 
written. event report, as required by 
10 CFR 76.120(d)(2); or 
8. A failure to establish, implement, 

or maintain a criticality control (or 
control system) for a single nuclear 
criticality scenario when the amount of 
fissile material available was not, but
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""ave been sufficen to result in a 
criticality.  

SUPPLEMFN VUI-MEScEJ.EOUS 
MArM•S 

This supplement provides examples of 
violations in each of the four severity 
levels as guidance in &termining the 
ippropriate keverity level for violations 
involving miscellaneous matters.  
A. Severity Level I - Violations 

avolving for examplei 
1.- Inaccurate or incomplete 

nformation2' that is provided to the 
IRC (a) deliberately with the 
nowledge of a licensee official that the 
nformation is incomplete or inaccurate, 
ir(b) if the Information, had k been 
omplete and accrate at the time 
rovided, likely would have resulted in 
egulatory action such as an immediate 
cder required by Me public health and 

2- Incomplete or Inaccurate 
ife-m that the NRC reires be 

Slicensee that is (a) incomplete 
u.rate because of Nsification by 

r withe doknowledge of a licensee 
fIfcal, or (b) If the Information, had it 
cen complete and accurate when 
-iewed by the NRC, likely would 
we resulted in regulatory action such 
, an immediate order required by 
iblic health and safety considerations; 
3. Information that the licensee has 
anified as having significant 
zpcations for public health and safety 
"the common defense and security "ýsignificant information identified by 

loensee") and is deliberately withheld 
om the Commission; 

u In applying the examples in this 
pplement regarding inaccurate or 
ýomplete information and records, 
ference should also be made to the 
Idance in Section IX, 'Inaccurate and 
omwpete Information,' and to the 

-. of 'licensee official' 
in Section IV.C.

4. Action by senior corporate 
management in violation of 10 CFR 50.7 or 
similar regulations against an employee; 

5. A knowing and intentional failure to 
provide the notice required by 10 CFR Part 
21; or 

6. A failure to substantially implement 
the required fitness-for-duty program.= 

B. Severity Level II - Violations 
involving for example: 

I. Inaccurate or incomplete information 
that is provided to the NRC (a) by a 
licensee official because of careless 
disregard for the completeness. or accuracy 
of the information, or (b) if the 
information, had it been complete and 
accurate at the time provided, likely would 
have resulted inregulatory action such as a 
show cause order or a different regulatory 
position; 

2. Incomplete or Inaccurate information 
that the NRC requires be kept by a licensee 
which is (a) incomplete or Inaccurate 
because of careless disregard for t 
accuracy of the information on the pakt. of a 
licensee official, or (b) if the information, 
had it been complete and accurate when 
reviewed by the NRC, likely would have 
resulted in regulatory action such as a show 
cause order or a different regulatory 
position; 

3. 'Significant information identified by a 
licensee' and not provided to the 
Commission because of careless disregard 
on the part of a licensee official; 

4. An action by plant management above 
first-line supervision in violation of 10 CFR 
50.7 or similar regulations against an 
employee; 

5. A failure to provide the notice 
required by 10 cFR Part 21; 

6. A failure to remove an individual from 
unescorted access who has been involved in 
the sale, use, or possession of illegal drugs 
within the protected area or take action for 
on duty misuse of alcohol, prescription 
drugs, or over-the-counter drugs; 

" The example for violations for 
fitness-for-duty relate to violations of 10 
CFR Part 26.

&-- I-Ai-M W6 "
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7. A failure to take reasonable action 
when observed behavior within the 
protected area or credible information 
concerning activities within the 
protected area indicates possible 
unfitness for duty based on drug or 
alcohol use; 

8. A deliberate failure of the 
licensee's Employee Assistance 
Program (EAP) to notify licensee's 
management when EAP's staff is 
aware that an individual's condition 
may adversely affect safety related 
activities; or 

9. The failure of licensee 
management to take effective action in 
correcting a hostile work environment.  
C. Severity Level III - Violations 

involving for example: 
.1. Incomplete or inaccurate 

information that is provided to the 
NRC (a) because of Inadequate actions 
on the part of licensee officials but not 
amohnting to i Sverity Level I or !1 
violation, or (b) if the information, had 
it been complete ind accurate at the 
time provided, ikely would have 
resulted in a reconsideration of a 
regulatory position or substantial 
further inquiry such as an additional 
inspection or a formal request for 
information; 
2. Incomplete or inaccurate 

information that the NRC requires be 
kept by a licen.__see that is (a) incomplete 
or inaccurate because of inadequate 
actions on the part of licensee officials 
but not amounting to a Severity Level I 
or 1 violation, or (b) if the 
information, had it been complete and 
accurate when reviewed by the NRC, 
likely would have resulted in a 
reconsideration of a regulatory position 
or substantial further inquiry such as an 
additional inspection or a formal 
request for information; 

3. A failure to provide 'significant 
information identified by a licensee' to 
the Commission and not amounting to a 
Severity Level I or II violation; 

4. An action by first-line supervision 
in violation of [0 CFR 50.7 or similar



regulations against an employee; 
5. An inadequate review or failure to 

.eview such that, if an appropriate 
review had been made as required, a 10 
CFR Part 21 report would have been 
made; 
6. A failure to complete a suitable 

inquiy on the basis of 10 CFR Part 26, 
k records concerning the denial of 
access, or respond to inquiries 
concerning denials of access so that, as 
a result of the failure, a person 
previously denied access for 
fitness-for-duty reasons was improperly 
granted access; 

7. A failure to take the required action 
for a person confirmed to have been 
tested positive for illegal drug use or 
take action for onsite alcohol use; not 
amounting to a Severity Level 11 
violatimo 

8. A failure to amre, as required 
that contractors or vendors have an 
effective fitness-for-duty program; 
9. A breakdown in the fitness-for-duty 

crogram invodving a number of 
Ilations of the basic elements of the 
ness-for-duty program that 

collectvely reflect a significant lack of 
attention or carelessness towards 
meeting the objectives of 10 CFR 26.10; 
or 

10. Threats of discrimination or 
restrictive agreements which are 
violations under NRC regulations such 
as 10 CPR 50.7(f).  

D. Severity Level IV - Violations 
Involving for example: 

1. Incomplete or inaccurate 
Information of more than minor 
sificance.that is provided to the NRC 
but not amounting to a Severity Level I, 
II, or M violation; 

2. Information that the NRC requiies 
be kept by a licensee and that is 
incomplete or inaccurate and of more 
than minor significance but not 
amounting to a Severity Level I, II, or 
m violation; 

3. A1 inadequate review or failure to 
review under 10 CFR Part 21 or other 

-icedural violations associated with 10

CFR Part 21 with more than minor safety 
significance; 

4. Violations of the requirements of Part 
26 of more than minor significance; 

5. A failure to report acts of licensed 
operators or supervisors pursuant to 10 
CFR 26.73; or 

6. Discrimination cases which, in 
themselves, do not warrant a Severity Level 
I[[ categorization:.  

SUPPLEMENT VIIR-EMERGENCY 
PREPAREDNESS 

This supplement provides examples of 
violations in each of the four severity levels 
as guidance in determining the appropriate 
severity level for violations in the area of 
emergency preparedness. It should be 
noted that citations are not normally made 
for violations involving emergency 
preparedness occurring during emergency 
exercises. However, where exercises 
reveal (i) training, procedural, or repetitive 
failures for which corrective actions have 
not been take (U) an overall concern 
regarding the licensee's ability to 
implement its plan in a manner that 
adequately protects public health and 
safety, or (iii) poor self critiques of the 
licensee's exercises, enforcement action 
may be appropriate.  

A. Severity Level I - Violations involving 
for example: 

In a general emergency, licensee failure to 
promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Flderal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offisite 
consequences, activate emergency response 
facilities, and augment shift staff.) 

B. Severity Level H[- Violations 
involving for example: 

1. In a site emergency, licensee failure to 
promptly (1) correctly classify the event, 
(2) make required notifications to 
responsible Federal, State, and local 
agencies, or (3) respond to the event (e.g., 
assess actual or potential offsite 
consequences, activate emergency response 
facilities, and augment shift staff); or

-28-

lrnrnidf~flt -4F N~id- Ff-..t 1 ,.
......... ... 10, 199.  

2. A licensee failure to meet or 
implement more than one emergency 
planning standard involving assessment 
or notification.  

C. Severity Level In - Violations 
involving for example: 

1. In an alert, licensee failure to 
promptly (1) correctly classify the 
event, (2) make required notifications 
to responsible Federal. State, and local 
agencies, or (3) respond to the event 
(e.g., assess actual 6r potentil offsite 
consequences. activate emergency 
response facilities, and augment shift 
staff); 

2. A licensee failure to meet or 
implement one emergency planning 
standard involving assessment or.  
notification; or 

3. A breakdown in the control of 
licensed activities involving a number 
of violations that are related (or, if 
isolated, that are recurring violations) 
that collectively represent a potentially 
significant lack of attention or 
carelessness toward licensed 
responsibilities.  

D. Severity Level IV - Violations 
involving for example: 

A licensee failure to meet or 
implement any emergency planning 
standard or requirement not'directly 
related to assessment and notification.
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Rn •eU4q., UNITED STATES NUCLEAR REGULATORY COMMISSION 

REGION III 
801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

January 26, 1999 

NOTE TO: Chuck Weil, EICs 

FROM: Rowlene Wendoll, Procurement Agent, DRMA 

SUBJECT: COURT REPORTER 
CH99-0054 

Please review the attached purchase order (PO) regarding your request for a court reporter 
on January 26,1999 (1:00-5:00 p.m.) 

You will need to inform the Switchboard of the contact person.  

Since we have had payment problems in the past, County Court Reporters has been 
instructed to send all transcripts to my attention. Upon receipt, the transcript will be 
forwarded to the 'requester' on the Form 30.  

If you need to make any changes, please contact me on extension 9558.  

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED ON 

THE PURCHASE ORDER.  

FOR BILLING PURPOSES, PLEASE COMPLETE THE FOLLOWING INFORMATION AND 
FORWARD TO ROWLENE (DRMA).  

COURT REPORTER(S) ARRIVED AT THE REGIONAL OFFICE AT: // 

COURT REPORTER(S) LEFT THE REGIONAL OFFICE AT: 

THANK YOU...



-PAGE OF PAGES 
ORDER FOR SUPPLIES OR SERVICES 

IMPORTANT: mark all pa-cages and papers with contract and/or order numbers. 1 2 
1. DATE OF ORDER 2. CONTRACT NO. (If any) B. SHIP TO: 

01/26/1999 N/A a. NAME OF CONSIGNEE 

ER NO. 4. REQUISmONIREFERENCE NO. U.S. Nuclear Regulatory Commission - ATTN: Rowlene Wendoll 

CH99-0054 DRS 99-17; DRS 99-18 b. STREET ADDRESS 
5. ISSUING OFFICE (Address correspondence to) 801 Warrenville Road 
U.S. Nuclear Regulation Commission - Region III c. CITY d. STATE e. ZIP CODE 

7. TO: Lisle IL 60532-4351 
f. SHIP VIA 

a. NAME OF CONTRACTOR N/A 

County Court Reporters, Inc. 8. TYPE OFIORDER 

b. COMPANY NAME 

ATTN: Cindy j] a. PURCHASE . DELIVERY -- Except for billing 
E-CYRnstructions on the reverse, this delivery 

c. STREET ADDRESS REFENCE YOUR: order is subject to instructions contained on 
Please furnish the fo1lowing on the this side only of this form and is Issued 

600 S. County Farm Road terms and conditions specified on both subject to the terms and conditions of the 
d. CITY e. STATE f. ZIP CODE sides of this order and on the attached above-numbered ontract 

sheet, if any, including delivery as 
Wheaton IL 60187 Indicated.  

9. ACCOUNTING AND APPROPRIATION DATA 10. REQUISITIONING OFFICE 

See Item #6 
31X0200 BOC:252A J9310 9315-511115 

11. BUSINESS CLASSIFICATION (Check appropriate box(es)) 

SMALL U b. OTHER THAN SMALL Li c. DISADVANTAGED d. WOMEN-OWNED 

12. F.O.B. POINT 14. GOVERMENTB/L NO. 15. DELIVER TO F.O.B. POINT ON 16. DISCOUNT TERMS 

Dest OR BEFORE (Date) 

13. PLACE OF 

a. INSPECTION b. ACCEPTANCE 
2-1-99 Net/30 

17. SCHEDULE (See reverse for Rejections) 
QUANTITY UNIT QUANTITY 

"WM NO. SUPPUES OR SERVICES ORDERED UNIT PRICE AMOUNT ACCEPTED 
(a) (b) (c) (d) (e) (f) (g) 

Court reporting services for an Enforcement Conference 
with Morrison Knudsen scheduled for January 26, 1999, 
from 1:00 p.m. until approximately 5:00 p.m. The 
conference will be conducted at the U.S. Nuclear 
Regulatory Commission (NRC) location, address as listed 
above. The transcriber should report to the reception area 
(second floor) to sign in and then be escorted to the meeting 
room location.  

NRC contact person: Chuck Weil 

Requested turnaround time: 3 days 

There will be no technical terminology involved.  

pJ• Ndagc 2) 19. GROSS SHIPPING WEIGHT 20. INVOICE NO.  
I 17(h1) TOT.  

21. MAIL INVOICE TO: (cont 
SEE BILLING a. NAME pages) 

INSTRUCTIONS U.S. Nuclear Regulatory Commission 
ON ____ 

REVERSE b. STREETADDRESS (or P.O. Box) 
MailStop 11114 17(l) 

Mail Stop: T9H4 Est. GRAND 

c. CIY d. STATE e. ZIP CODE $1,160.00 4 TOTAL 

____Washington DC 20555-000 1_____ 

~'IIED SATESOF ~23. NAME (Typed) AMTED STATES OF Rowlene Wendoll 
AMERICA BY (Signature) TITLE: CONTRACTING/ORDERING OFFICER

NSN 7540-01-152-8083 
Previous edition not usable 
This form was designed using InForms

WHITE UOPIONAL FORM 3•I (REV. 6/95) 
Prescribed by GSANFAR 48 CFR 53.213(e)



ORDER FOR SUPPLIES OR SERVICES PAGE NO.  
SCHEDULE - CONTINUATION 2 

IMPORTANT: Mark all packages and papers with contract and/or order numbers.  
DATE OF ORDER CONTRACT NO. ORDER NO.  

01/26/1999 N/A CH99-0054 

6M NO. SUPPLIES OR SERVICES 8( UNIT P AMOUNTF AQIU 
(A)__ (B) f C (D) () (F) ____

a LI ULULV It cos :

Appearance fee @ $90.00/first two hours 

$20.00 every 1/2 hour thereafter 

Transcript fee @ $4.75/page; estimated @ 40-50 pages/hour 

PLEASE INC'.,UDE OUR PURCHASE ORDER NUMBER 
(CH99-0054) 3N ALL CORRESPONDENCE.  

Transcript should be forwarded to: 

U.S. Nuclear Regulatory Commission 
ATTN: Rowlene Wendoll 
801 Warrenville Road 
Lisle IL 60532-4351 

Invoice(s) should be submitted to: 

U.S. Nuclear Regulatory Commission 
Financial Operations 
Mail Stop: T9H4 
Washington DC 20555-0001 

Payments will be made using electronic funds transfer 
through the Automated Clearing House (ACH) network in 
accordance with the Federal Acquisition Regulation (FAR) 
52.232-33, entitled "Electronic Funds Transfer Payment 
Method".

11 EA

31 HR

4 HR

90.00 

40.00 

237.50

TOTAL CARRIED FORWARD TO 1ST PAGE (ITEM 17(H))

ml, form was designed using InForms

90.00 

120.00 

950.00

$1,160.00
OPTIONAL FORM 348 

Fibse4)8be• A GSA 
MARS (48 CFR)SS3.213 (e)



DRS 99-17
NRC FORM 30 U.S. NUCLEAR REGULATORY COMMISSION 1. DATE OF REQUEST 2. DATE DUE (flapplicable) 

(6441 REC JANjj4 1999 
REQUEST FOR ADMINISTRATIVE SERVICES 3. REQUEST NUMBER (LEAVE BLANK) 

FOR HEADQUARTERS: 
MAIL TO THE APPROPRIATE MAIL STOP ON BACK 
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NOTE TO: Chuck Weil, EIC*00$ 

FROM: Rowlene Wendoll, Procurement Agent, DRMA 

SUBJECT: COURT REPORTER 
CH99-0056 

Please review the attached purchase order (PO) regarding your request for a court reporter 
on January 27,1999 (9:00 a.m.-1:00 p.m.) 

You will need to inform the Switchboard of the contact person.  

Since we have had payment problems in the past, County Court Reporters has been 
instructed to send all transcripts to my attention. Upon receipt, the transcript will be 
forwarded to the 'requester" on the Form 30.  

If you need to make any changes, please contact me on extension 9558.  

DO NOT MAKE ANY REQUESTS OF THE COURT REPORTER THAT ARE NOT INDICATED ON 

THE PURCHASE ORDER.  

FOR BILLING PURPOSES, PLEASE COMPLETE THE FOLLOWING INFORMATION AND 
FORWARD TO ROWLENE (DRMA).  

COURT REPORTER(S) ARRIVED AT THE REGIONAL OFFICE AT: J7 

COURT REPORTER(S) LEFT THE REGIONAL OFFICE AT:

THANK YOU...
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ULMER & BERNE LLP 
ATTORNEYS AT LAW 

Iant AMcss Bond Court Building Columbus Office 

http.i/..WW mrWcorn/ 1300 East Ninth Street, Suite 900 88 East Broad Street, Suite 1950 Columnbus, Ohio 43215-M50 

E-muil Addres Cleveland, Ohio 44114-1583 Fax (614) 228-8561 
sboll@um.om Fax (216) 621-7488 Telephone (614) 228-400 

STEVEN D. BELL 
Diroct Dial (216) 902-9831 (216) 621-8400 

January 26, 1999 

VIA FACSIMILE TRANSMISSION 
FAX #(630) 515-1078 

A. Grobe, Director 
Division of Reactor Safety 4 United States Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Re: Morrison Knudsen Corporation 

Dear Mr. Grobe: 

I have discussed your January 8, 1999 letter with my client, Alain Artayer. As Mr.  

Artayet has explained to your staff, his professional obligations require that he be in Greensboro, 

North Carolina on January 27, 1999. Accordingly, he is unable to attend the predecisional 

enforcement conference at Region III headquarters.  

Mr. Artayet and I understand that he may request an opportunity to provide input into 

your decision by supplying written comments. Please be advised that Mr. Artayet would appreciate 

having the opportunity to respond in writing to any presentation made by representatives of Morrison 

Knudsen Corporation. Please contact me so that we might discuss a time table for providing such 

comments.  

Very truly yours, 

Steven D. Bell 

145/kmh/864800.dl 
22729.0 
cc: Alain Artayet 
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BEFORE THE UNITED STATES 
NUCLEAR REGULATORY COMMISSION 

IN RE THE MATTER OF: 

Predecisional Enforcement Conference ) CONFIDENTIAL 

Morrison Knudsen 
Mr. Drew T. Edleman 

NUCLEAR REGULATORY COMMISSION HEARING 
January 26, 1999 
1:00 o'clock P.M.  

PROCEEDINGS HAD and testimony taken before the 

UNITED STATES NUCLEAR REGULATORY COMMISSION, taken at the 

United States Nuclear Regulatory Commission, Region III, 

801 Warrenville Road, Lisle, Illinois, before Jeffrey D.  

Stupak, C.S.R., License No. 084-004188, a Notary Public 

qualified and commissioned for the State of Illinois.  

PRESENT FOR THE NUCLEAR REGULATORY COMMISSION: 

MR. JACK GROBE, Director of the Division of 
Reactor Safety, Chairman; 

MS. SUSAN CHIDAKEL, Office of General Counsel; 

MR. MIKE STEIN, Office of Enforcement; 

MR. CHUCK WEIL, Enforcement Specialist; 

MR. BRUCE BERSON, Regional Counsel; 

MR. RICHARD PAUL, Director, Office of 

Investigations Field Office, Region III; 

C*CCR OWI 
County Court Reporters, Inc.  
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COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622

PRESENT FOR MORRISON KNUDSEN CORPORATION: 

SHAW, PITTMAN, POTTS & TROWBRIDGE, by 
MR. J. PATRICK HICKEY, P.C.  
2300 N Street, N.W. ...  
Washington, D.C. 20037-1128 

appeared on behalf of Morrison 
Knudsen Corporation; 

MR. DREW T. EDLEMAN, Director, Performance 
Systems, Morrison Knudsen Corporation; 

ALSO PRESENT: 

MR. EDWIN H. STIER, Stier, Anderson & 
Malone; 

MS. MARY JANE COOPER, Stier, Anderson & 
Malone.

/
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1 MR. GROBE: Good afternoon. My name is Jack 

2 Grobe. I am the Director of the Division of Reactor 

3 Safety for the NRC here in Region III.  

4 With me today from the NRC I'd like to 

5 introduce Bruce Berson on my far left. Bruce is 

6 regional counsel for the regional office here in 

7 Region III.  

8 On my immediate left is Chuck Weil. Chuck 

9 is the enforcement staff member here in Region III.  

10 On my right is Mike Stein. Mike's on the 

11 enforcement staff in our headquarters offices in 

12 Rockville, Maryland.  

13 And on my far right is Susan Chidakel.  

14 Susan's an attorney with our Office of General 

15 Counsel at headquarters.  

16 Today's meeting is what we call a 

17 Predecisional Enforcement Conference. The purposes 

18 of the meeting is to discuss a potential enforcement 

19 issue. This meeting is specifically to Mr. Drew 

20 Edleman. Mr. Edleman is here with his 

21 representation, Patrick Hickey.  

22 We have several other attorneys here in the 

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 room, and I'd like you to introduce yourselves and 

2 indicate what association you have with this 

3 situation.  

4 MR. STIER: My name is Edwin Stier. I am a 

5 partner with the law firm of Stier, Anderson and 

6 Malone. We were retained by Morrison Knudsen, not as 

7 counsel for the corporation, but to conduct an 

8 independent investigation of the allegations that are 

9 the subject matter of this proceeding.  

10 MS. COOPER: My name is Mary Jane Cooper, and 

11 I'm Ed's partner, and I worked on the investigation 

12 that we are continuing to conduct.  

13 MR. GROBE: Also here today from the Nuclear 

14 Regulatory Commission is Richard Paul. Rich is the 

15 director of the Office of Investigations field office 

16 here in the Region III office.  

17 As I mentioned, we are here to conduct a 

18 Predecisional Enforcement Conference, to discuss your 

19 involvement, Mr. Edleman, in a potential employment 

20 discrimination case associated with actions taken 

21 against Mr. Alain Artayet in January of '97. We 

22 appreciate your coming in today.  

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 Mr. Berson, do you have any comments 

2 regarding Mr. Edleman's representation? 

3 MR. BERSON: Just for the record I thought, 

4 Mr. Hickey, it might be useful if you would explain 

5 the nature of your representation of Mr. Edleman, 

6 since I understand you also represent MK, and talk 

7 about this failure to be a conflict-of-interest 

8 situation.  

9 MR. HICKEY: Sure. I'm Patrick Hickey from the 

10 firm of Shaw, Pittman in Washington. I represent 

11 Mr. Edleman at this proceeding today; I will, at the 

12 succeeding proceeding, represent Mr. Pardi; and then 

13 tomorrow I will represent the company, Morrison 

14 Knudsen, in connection with these enforcement 

15 matters. All of the parties are aware of my 

16 representation of the others. I think we have 

17 concluded that there is no conflict between the 

18 interest of the individual clients and the corporate 

19 client, Morrison Knudsen, and so they have consented 

20 to my appearing on behalf of each of them in 

21 connection with these proceedings.  

22 MR. BERSON: Mr. Edleman, you agree to have 

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 Mr. Hickey representing you? 

2 MR. EDLEMAN: Yes, I do.  

3 MR. BERSON: Okay.  

4 MR. GROBE: I'd like to just briefly, 

5 Mr. Edleman, talk about our enforcement process just 

6 so you clearly understand how our process works and 

7 where today's meeting fits in the process.  

8 The purpose of our enforcement process is 

9 to encourage compliance with our requirements and 

10 ensure that any violations of our requirements are 

11 identified and promptly corrected. The enforcement 

12 process begins with the NRC evaluating findings of an 

13 inspection or investigation and concluding that there 

14 may be apparent violations. Those violations could 

15 be categorized at one of four severity levels, 

16 Severity Level 1 being most severe, down to Severity 

17 Level 4 being the least severe violation. It is 

18 normal for us to conduct a Predecisional Enforcement 

19 Conference for Severity Level 1, 2 and 3 violations 

20 because of their significance.  

21 The primary purpose of the conference is to 

22 make sure that we have a clear and common 

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 understanding of the facts involved in the case so 

2 that when we make our enforcement decision that it is 

3 based .upon as comprehen-sive a set of facts as 

4 possible. We are looking to you today to describe 

5 your involvement in the situation and any causes of 

6 the events that occurred that you believe would be 

7 relevant for our consideration. The conference is 

8 essentially the last step before the NRC proposes an 

9 enforcement action.  

10 The staff, the NRC staff, has spent a 

ii significant amount of time reviewing information that 

12 came to our attention from the Department of Labor, 

13 from our own Office of Investigations, as well as 

14 from Morrison Knudsen and their internal 

is investigation of this issue. I'd like to briefly 

16 summarize some key points relative to this case just 

17 to set the stage for the discussion that we are going 

18 to have.  

19 In December of 1996, Mr. Artayet received a 

20 satisfactory performance appraisal. Shortly after 

21 that appraisal, it's our understanding that a 

22 Hartford Steam Boiler Insurance Company audited 

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 Morrison Knudsen and made several audit findings. In 

2 early January of 1997, Mr. Artayet performed a review 

3 which identified problems with Morrison Knudsen 

4 welding procedures used for steam generator placement 

5 projects at Point Beach in particular.  

6 Following Mr. Artayet's audit, he was 

7 removed from his position as Group Welding Engineer 

8 in January of 1997 and was involuntarily transferred 

9 from Cleveland, Ohio, to Parkersburg, West Virginia, 

10 eventually leading to a layoff approximately nine 

11 months later.  

12 The transfer of Mr. Artayet so shortly 

13 after a satisfactory performance appraisal appears to 

14 be a discriminatory action in violation of our 

15 requirements.  

16 I'd like now, if I can, to turn the meeting 

17 over to you for comments that you believe to be 

18 helpful in us understanding the facts of this case.  

19 We may interrupt you from time to time with specific 

20 questions on issues or specific facts. Unless there 

21 is any other opening comments from the NRC staff, 

22 I'll turn it over.  

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622
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1 MR. WEIL: Yes. Mr. Edleman, if you will for 

2 the record identify your current position with 

3 Morrison Knudsen and your position in December of 

4 '96, January of '97.  

5 MR. EDLEMAN: My position at both times, ''96 

6 and '97, and at the current time, is Director of 

7 Performance Systems. So my duties have changed since 

8 ''96, '97 time period, but my title is the same.  

9 MR. GROBE: Any other opening questions or 

10 comments? Very good. Thank you.  

11 MR. EDLEMAN: As you said, I'm here to request 

12 and I'm going to try tD provide you with an 

13 understanding of what tianspired as I see it as 

14 related-to Alain Artayet. I know this hearing is an 

15 important step in the process, and I do somewhat 

16 understand the process of this hearing that you 

17 talked about. I also think this is a serious issue 

18 that I'm very concerned about. I've never had these 

19 sorts of accusations leveled against me, and I do 

20 take it seriously, and so I'm eager to try to clarify 

21 that. I have spent a substantial amount of time 

22 thinking about what's transpired over the last two 

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



10

1 years, living with this particular issue, so nat I'm 

2 going to try to lay out for you is what I see it, 

3 from my perception, as-best I can recollect it.  

4 MR. GROBE: Okay.  

5 MR. EDLEMAN: I'm basically going _o focus on my 

6 removal of Alain Artayet as the Group Welding 

7 Engineer and subsequently his trans-er to 

8 Parkersburg, West Virginia. In orler for me to do 

9 that, I think it's important tha- I put my decision 

10 making process into some kind r f context, and so I am 

11 going to address a number of -opics. Those topics 

12 are what you have in that b 'dout, in general, so 

13 they become a flavor of w' -:.e I am going with this 

14 particular presentation Those things are that I'm 

15 going to talk about my •esponsibility as related to 

16 Alain Artayet. I'm r ing to talk about the 

17 information that I ad and when I had it as it 

18 related to his pe formance. I'm going to talk about 

19 the meeting, the I think you mentioned specifically, 

20 in mid Decembe- of ''96, where in that particular 

21 meeting Lou F.-rdi conveyed to me that the Power 

22 Division pe sonnel had lost confidence in Alain 
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1 Artayet's ability as Group Welding Engineer. I'm 

2 going to talk about a meeting that I had on January 

3 2nd, 1997, with Lou Pardi again, ..where he had told me 

4 that he had received a verbal response from the 

5 Hartford Steam Boiler audit that dealt with a lot of 

6 welding issues, and that's the same meeting where he 

7 told me that he no longer wanted Alain Artayet on 

8 Power Division work. I'm going to talk about Alain's 

9 performance evaluation and my review of that and 

10 approval. And lastly I want to talk a little bit 

11 about the actions that took place on January 15th 

12 with the removal of him as Group Welding Engineer and 

13 transfer to -- and ultimately transfer to 

14 Parkersburg, West Virginia, and explain that process 

15 a little bit. So that's what I intend on trying to 

16 cover in about 30 minutes if I could.  

17 Let me step back and talk just for a second 

18 as to who I am, just to get a flavor of -- I told you 

19 my title is Director of Performance Systems. I 

20 report directly to Tom Zarges, the president and CEO 

21 of the Engineering Construction Group of Morrison 

22 Knudsen.  
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1 My background, I'm a graduate civil 

2 engineer. I have over 25 years experience in the 

3 engineering construction business in many different 

4 facets, but I'm not a welding engineer and I'm not 

5 qualified to evaluate welding codes or welding 

6 procedures. My job responsibility in 1996, 1997, 

7 primary responsibility was dealing with operational 

8 improvements, dealing with metrics and measurements 

9 of the quality and performance of our operation in 

10 general, trying to improve the operation. In 1994, 

11 Tom Zarges asked me to take over administrative 

12 responsibility for the quality management department, 

13 of which Alain was a part of.  

14 When I look at how I spent my time, I spent 

15 about 95 percent of my time, or greater, on those 

16 improvement -- operational improvement initiatives 

17 and about 5 percent or less on issues that related 

18 specifically to the administration of quality 

19 management personnel. So I really did have minimal 

20 involvement in, specifically, in QA -- quality 

21 assurance programs. I did have administrative 

22 responsibility over Andy Walcott, who is the director 

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



13

1 of the quality management group, and he reported to 

2 me on those administrative issues. Alain Artayet 

3 reported to Andy Walcott both on-technical, as well 

4 as most administrative issues. Now when it came to 

5 reporting specifically on technical and quality 

6 assurance programs, that was really Andy Walcott's 

7 responsibility to manage and handle, and he reported 

8 directly to Tom Zarges as it related to those quality 

9 assurance programs and compliance with those 

10 programs.  

II Now just to understand a little bit about 

12 how we are organized and how we are kind of 

13 structured a little bit, there's really kind of two 

14 parts to our organization: There are line 

15 management, if you will, or people who run divisional 

16 operations, of which we have a Power Division which 

17 has both -- it both supports work in the nuclear 

18 industry and non-nuclear industry for power. In 

19 addition to that, we also have an Industrial Process 

20 Division that deals with chemical plants and 

21 refineries and automotive and those kind of things, 

22 and Alain Artayet supported both of those divisions 
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1 primarily.  

2 MR. STEIN: I'd like to explore that for a 

3 second.  

4 MR. EDLEMAN: Sure.  

5 MR. STEIN: I noticed in the testimony that 

6 Industrial Process Division accounted for the bulk of 

7 the revenue and the projects among the two divisions.  

8 MR. EDLEMAN: That's true.  

9 MR. STEIN: Would you say Artayet's -- the bulk 

10 of his work was done in the Industrial Process 

11 Division? 

12 MR. EDLEMAN: No. And I was going to address 

13 that. I'll tell you right now that when you look at 

14 it, about 60 percent of his work was Power, about 40 

15 percent was Industrial Processing.  

16 MS. CHIDAKEL: Can I ask a question on that 

17 line? When you say "power," was that all nuclear 

18 power? 

19 MR. EDLEMAN: No, it was not.  

20 MS. CHIDAKEL: How much of that was nuclear 

21 power? 

22 MR. EDLEMAN: Well, we had -
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1 MR. STEIN: I'm sorry, or more specifically, 

2 Point Beach? 

3 MS. CHIDAKEL: Well I'd like to know 

4 specifically how much of that was nuclear Power work? 

5 MR. EDLEMAN: Well we had a nuclear power 

6 project at D.C. Cook in 1988. We have not had 

7 another nuclear project that involved welding until 

8 1996 at Point Beach. We did have some work at Fort 

9 St. Vrain, but that was really a decommissioning job, 

10 so there was really no work for eight years in 

11 nuclear.  

12 MR. HICKEY: That Mr. Artayet -

13 MR. EDLEMAN: That Mr. Artayet was involved in, 

14 yes. Does that answer your question? 

15 MS. CHIDAKEL: Yes.  

16 At the time he was handling the nuclear 

17 work at Point Beach, was he also still involved in 

18 non-nuclear work? 

19 MR. EDLEMAN: Yes.  

20 MS. CHIDAKEL: That's all I have.  

21 MR. EDLEMAN: Let me talk a little bit about the 

22 knowledge I had and the information I had on Alain 
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1 Artayet's performance. The first time that an issue 

2 came about, and I didn't recognize the significance 

3 of it at the time, but-in the summer of 1996, Alain 

4 Artayet approached me, came to my office and said he 

5 was having problems with Max Bingham. Max Bingham 

6 was the project manager for Point Beach. I asked him 

7 if there was something that I could do to get 

8 involved with that particular issue, and he said it 

9 wasn't necessary, that Andy Walcott was looking into 

10 it and dealing with it, so there was nothing really 

11 for me to do. Now even though Alain had spoken with 

12 me about this problem and said there wasn't anything 

13 I needed to do, I did have a conversation immediately 

14 after that with Andy Walcott, and I asked Andy what 

15 was going on with this issue, and he told me, 

16 basically, that there was issues around welding 

17 procedures and more specifically, about the 

18 qualification of welding procedures for Point Beach.  

19 I again asked Andy whether or not he wanted me to get 

20 involved in this issue or not; he said that wasn't 

21 necessary, that he had already had a meeting, if you 

22 will, or a sit-down with Max Bingham and they had 
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1 worked all this issue out, so there was nothing for 

2 me to do at that point.  

3 Again, I think the thing -- these 

4 particular meetings were not significant at the time, 

5 but in retrospect when I think about it, it really 

6 was the first indicator that I have heard about of a 

7 real problem.  

8 Now, what'happened next was really this mid 

9 December of 1996 period (indicating), if we could? 

10 This was the first time that I really thought there 

11 was a serious problem, except in retrospect, and Lou 

12 Pardi had come to me, and he talked to me about the 

13 fact that Power Division personnel had lost 

14 confidence in Alain Artayet's abilities as a welding 

15 engineer as a Group Welding Engineer.  

16 MR. STEIN: You never heard from the Power 

17 Division site people between ''96 -- mid ''96 and 

18 December of ''96 that there was a problem? 

19 MR. EDLEMAN: I'm confused. Mid December is -

20 can you say that again, please? 

21 MR. STEIN: Between when Andy Walcott and you 

22 had your discussion in -
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1 MR. EDLEMAN: In the summer of '96.  

2 MR. EDLEMAN: Right, in the summer, and DecembE 

3 of '96, none of the site people came to you that 

4 there was a problem? 

5 MR. EDLEMAN: I never heard anything about the 

6 problem.  

7 MR. STEIN: Thank you.  

8 MR. EDLEMAN: One of the things that Lou Pardi 

9 expressed to me, a concern that he had and the fielc 

10 personnel had, was that they weren't for sure if he 

11 really understood the codes well enough and the 

12 interpretation of codes. One of the things that I 

13 would use an example that Lou made to me was an issu 

14 around drop weight testing. I don't know all the 

15 details of that, and I don't really understand the 

16 details of that, but I did recognize one thing 

17 that -- what I was told was that in 1998 on the D.C.  

18 Cook project, Artayet had taken some position on whe 

19 to do the drop weight testing. He had a completely 

20 diametrically opposed version of that in 1996 on the 

21 Point Beach, so to me and him and those people was a 

22 indicator that something was wrong.  
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1 MR. BERSON: So Mr. Pardi conveyed this 

2 information to you in this mid December 1996 meeting? 

3 MR. EDLEMAN: Right, in general, just how I 

4 described it. Again, I didn't get into details 

5 because I didn't quite understand it either.  

6 MR. BERSON: Was that a big deal in Mr. Pardi's 

7 mind, as you understood it, during that conversation? 

8 MR. EDLEMAN: I think it was a fairly major 

9 factor because of -- what it meant to.him, I think, 

10 was the fact he didn't feel comfortable that he 

11 understood the codes.  

12 MR. BERSON: Did he use those words, similar to 

13 that, that he felt that Artayet didn't understood the 

14 codes? 

15 MR. EDLEMAN: Something to that effect. I don't 

16 remember the exact words that happened at the time to 

17 be honest with you.  

18 MS. CHIDAKEL: Just to clarify, this was at your 

19 December meeting that -

20 MR. EDLEMAN: Mid December meeting I'm 

21 describing right now, yes.  

22 MS. CHIDAKEL: Maybe you already covered this, 
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1 but you said one of the things he said was this 

2 issue; could you tell us please what exactly other 

3 specific issues did he raise with respect to Artayet 

4 at that time? 

5 MR. EDLEMAN: Well the other issue that he 

6 brought up dealt specifically with the fact that he 

7 didn't qualify the welds as was a part of his job on 

8 the Point Beach; there was a problem with that issue, 

9 and the project really had to scramble to do Alain 

10 Artay-et's job. So it was really two issues: One was 

11 the concern about whether he could interpret the 

12 code; and the second concern was he really wasn't 

13 doing his job, that was part of his job to qualify 

14 the welds.  

15 MS. CHIDAKEL: To qualify the welds himself? 

16 MR. EDLEMAN: To be part of the process, to 

17 manage the process, to lead the process; he didn't 

18 necessarily have to do the welding.  

19 MR. HICKEY: Do you mean welding or welding 

20 procedures? 

21 MR. EDLEMAN: Welding procedures, he was 

22 responsible for. Qualifying the welding procedures.  
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1 MR. BERSON: Just for clarity, this is when 

2 Mr. Artayet went down to Memphis to have these 

3 coupons welded, that whole effort to try to get these 

4 11 or so welding procedures qualified; that's what 

5 you are referring to? 

6 MR. EDLEMAN: Yes, I am.  

7 MR. BERSON: Okay.  

8 MR. EDLEMAN: And as I understand it -- I didn't 

9 understand at the time, but as I understand it today, 

10 that's about the time when he had -- when Alain 

11 Artayet first came to me in September of '96. That's 

12 what he and Andrew were both talking about, the 

13 problem with that qualification.  

14 MR. BERSON: September of '96 or summer of -

15 MR. EDLEMAN: I'm sorry, the summer of '96.  

16 MS. CHIDAKEL: I'm confused. You said Pardi 

17 brought up that he didn't qualify the welds, and then 

18 you said the welding procedures. Could you clarify 

19 exactly what it was that Pardi was concerned that 

20 Artayet was supposed to be doing that he wasn't 

21 doing? 

22 MR. EDLEMAN: As best I understand it -- and I'm 
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1 no expert in this area -- but if there is a corporate 

2 procedure for welding that's already qualified, then 

3 the site, project-specific, and just use that 

4 procedure to create their project-specific welding 

5 procedures, okay? In the case of Point Beach, there 

6 were a number of procedures -- I'm sorry, a number of 

7 types of welding that needed special qualification 

8 that they didn't have, I guess, statistical 

9 information on. That was the primary job of Alain 

10 was to make sure that the program was working 

11 properly and that he qualified those new types of 

12 welds. That's the best I can explain it to you.  

13 MR. STEIN: Are you aware of a memo that was 

14 written from Artayet to Rusty Gordon on August 1st, 

15 1996, delegating his authority for the preparation 

16 and qualification of welding procedures under 

17 certain -

18 MR. EDLEMAN: I have learned of that letter in 

19 the last two years, but I was not aware of that 

20 letter in mid December.  

21 MR. STEIN: Okay, because the C.C. was to Max 

22 Bingham, and also to Andy Walcott, and also, I guess, 
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1 into your QA record files, but you were not aware of, 

2 when you were meeting with Mr. Pardi, that this 

3 delegation had occurred.? 

4 MR. EDLEMAN: That's correct. I was not aware 

5 of it. So I guess I -

6 MS. CHIDAKEL: So what exactly was Pardi's 

7 concern? That Artayet had delegated the 

8 qualification to Memphis? That he had delegated 

9 to -- that he wasn't on top of things? What exactly 

10 did Pardi say? 

11 MR. EDLEMAN: It was his job to manage the 

12 qualification of those welding -- what do you call 

13 them -- specifications, I guess. That was his job.  

14 He didn't do that. It didn't get done, and it didn't 

15 get done in a timely fashion. That was his job.  

16 MS. CHIDAKEL: And that was what Pardi raised 

17 with you at the first meeting? 

18 MR. EDLEMAN: That was one of the issues raised.  

19 MS. CHIDAKEL: Okay.  

20 MR. EDLEMAN: The other issue, as I have 

21 explained to you, was the issue of the feeling that 

22 he didn't understand the code, and he gave me an 

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



24

1 example of that with the drop weight testing.  

2 MR. STEIN: I want to explore that for a second 

3 too. There was a fax, it's dated 7/10/96, I think, 

4 from Artayet to Rusty Gordon talking about the drop 

5 weight testing, and there is a note on the bottom.  

6 Were you aware of -- did he share this with you? 

7 MR. EDLEMAN: I know of that memo only 

8 subsequent to what was happening.  

9 MR. STEIN: Okay.  

10 MR. EDLEMAN: I had really no knowledge of what 

11 was going on with this whole issue until mid December 

12 of '96, when Lou Pardi approached me; that's when I 

13 really understood that there was a problem.  

14 MS. CHIDAKEL: At that point, what did Pardi 

15 want you to do about it? 

16 MR. EDLEMAN: At that point, there was no 

17 decision on his part to do anything. He was 

18 conveying to me that he had some real concerns about 

19 him continuing support of Power Division work.  

20 MS. CHIDAKEL: But he didn't suggest anything to 

21 you; what did he want you to do about it? 

22 MR. EDLEMAN: Nothing at that point. He was 
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1 making me aware.  

2 MS. CHIDAKEL: He was bringing it to your 

3 attention.  

4 MR. EDLEMAN: As a matter of fact, we were 

5 discussing something else in the meeting, and he 

6 brought it up as a second afterthought in that 

7 particular mid December meeting.  

8 MR. BERSON: Mr. Edleman, I don't know 

9 Mr. Pardi.  

10 MR. EDLEMAN: Okay.  

11 MR. BERSON: Obviously, you have worked with 

12 him. Is he the type of individual -- there are some 

13 people that make mountains out of mole hills, or 

14 whatever, and something flashes through their mind, 

15 they'll bring it up. Other people are -- I'm not 

16 going to make a judgment what's better or what's 

17 worse, but other people, you know, they're going to 

18 keep their mouth shut until they are generally 

19 concerned about something. What's your take on 

20 Mr. Pardi? I mean, in his bringing this up to you, 

21 you took it that he was serious about and generally 

22 concerned? 
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1 MR. EDLEMAN: I took it as a very serious issue 

2 at that meeting.  

3 MR. BERSON: Okay.  

4 MR. EDLEMAN: I was concerned with the fact that 

5 we have an individual here where a whole division 

6 doesn't think he is competent in his job and he 

7 wasn't performing his job. That concerns me and we 

8 have to do something about that.  

9 MR. STEIN: I'd like to explore that for just a 

10 second. He was working for the company since 1988? 

11 MR. EDLEMAN: I believe that's correct.  

12 MR. STEIN: In that same position as Group 

13 Welding Engineer, doing these kind of code 

14 certifications, and it was only up until 1996 where 

15 people are questioning his competence to do his job; 

16 is that accurate? 

17 MR. EDLEMAN: That's not quite accurate. I 

18 think that he had been slightly involved at the end 

19 of D.C. Cook in 1988, shortly after he started, and I 

20 think it was really trying to understand the codes 

21 and how we worked on a nuclear project because he had 

22 just gotten out of school as I understand it. We 

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



27

1 hadn't had another nuclear job for him to work on 

2 until 1996. All the rest of his work was on other 

3 types of projects, incl.uding a lot of Industrial

4 Process-type work, which isn't as rigorous in the 

5 codes as you find in a nuclear job. So, yes -

6 there's a difference there in the types of things 

7 you're doing.  

8 MR. GROBE: If I could reiterate Mike's 

9 questions, was there a question regarding his 

10 competence prior to late 1996? 

11 MR. EDLEMAN: There's nothing that I know about 

12 prior to that time. If anything was raised, I wasn't 

13 aware of it.  

14 MR. HICKEY: Well you mentioned the Cook thing; 

15 that was before 1996? 

16 MR. EDLEMAN: Yeah. That related to the drop 

17 weight testing we talked about before. But I wasn't 

18 aware of that until subsequent to all of this.  

19 MR. GROBE: Why don't you go on with your 

20 discussion.  

21 MR. EDLEMAN: We've covered a lot of my points 

22 already, but I'll continue on and try to make it 
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1 short for those here.  

2 You had asked a question specifically about 

3 my thought process a little bit was after this 

4 December '96 meeting and what happened.  

5 MR. BERSON: Yes.  

6 MR. EDLEMAN: And let me try to tell you about 

7 that a little bit.  

8 Again, Lou Pardi did not say that Alain 

9 Artayet was off of Power workat that meeting, but to 

10 me it was kind of a foregone conclusion that he was 

11 not going to work on Power workin the future.  

12 MS. CHIDAKEL: Why was that if Pardi didn't tell 

13 you that? 

14 MR. EDLEMAN: Let me explain it if I could. I 

15 was lead to that conclusion, No. 1 is it had already 

16 risen up to the level of the executive 

17 vice-president, Lou Pardi, which to me is a fairly 

18 serious thing, and I hadn't heard about anything 

19 until that point, but it told me that it would be 

20 very difficult, at best, to probably change his mind 

21 because of all the things that transpired that he was 

22 aware of it. It also reflected back to me the 
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1 meeting that I had with Alain and Andy in the summer 

2 of '96 where they brought this issue up to me and I 

3 said that this had to have been going on for quite a 

4 while; obviously, at least back to the summer of '96.  

5 MS. CHIDAKEL: "This" being what; I'm sorry? 

6 MR. EDLEMAN: This whole issue with Pardi and 

7 Alain's qualifications.  

8 Is that clear? 

9 MS. CHIDAKEL: Yes.  

10 MR. EDLEMAN: The other thing is you asked me a 

11 little bit about Lou Pardi and how I knew him. I met 

12 Lou in 1992 when he came to work for Morrison 

13 Knudsen. I knew he had a very strong operational 

14 background, he knew how to get work done. I thought 

15 him to be a very fair based man. He had a lot of 

16 technical background and experience, and he was a 

17 welding engineer and handled the technical department 

18 at Fluor Daniels, as I understood it.  

19 The one thing that I always thought about 

20 Lou Pardi is that I never see him get mad over an 

21 issue. His approach has always been: We've got a 

22 problem; let's go solve the problem. So that's my 
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1 impression of Lou Pardi.  

2 So the basic conclusion that I had out of 

3 this whole thing was that Alain Artayet was going to 

4 be removed from Power Division work shortly, that I 

5 had a problem, I had to figure out what I was going 

6 to do with Alain Artayet, how I was going to use him; 

7 could he only support one division? Could I have two 

8 Group Welding Engineers? I need some time to think 

9 about this process a little bit and what I was go to 

10 do.  

11 MS. CHIDAKEL: Excuse me. At that point after 

12 Pardi came to see you in December, did you go to talk 

13 to Walcott and tell him what Pardi had expressed to 

14 you? 

15 MR. EDLEMAN: You should have a copy of my 

16 outline. Actually that's the next thing that I was 

17 going to talk about, the fact that I, immediately 

18 after that -- I'll say shortly after that, I had a 

19 conversation with Andy Walcott about this. I talked 

20 to him and explained to him what Lou Pardi had said 

21 to me and his concern about him working on Power work 

22 in the future.  
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1 One of things that I had thought about 

2 early on was that if he did lose the Power work, 

3 could we hire another person to support Power as a 

4 welding engineer, keep Alain Artayet on for the 

5 Industrial Process Division, and have two, if you 

6 will, Group Welding Engineers or Division Welding 

7 Engineers? And I talked about that to Andy Walcott 

8 at the time.  

9 MS. CHIDAKEL: Pardon me one second, I'm sorry, 

10 but you said you told Walcott at that time? Pardon 

11 me if I misunderstood you, but did you say you told 

12 Walcott at that time that Pardi wanted him out of the 

13 Power Division, or that you felt he was going to be? 

14 What exactly did you tell Walcott? 

15 MR. EDLEMAN: I did not tell him that Lou Pardi 

16 had removed him at that point. What I said was that 

17 it was my impression that he was going to not work on 

18 Power workin the future. There was nothing definite 

19 in December of '96, where Pardi said he is not going 

20 to work on Power. That was my interpretation that I 

21 saw that coming about, and I expressed that to Andy 

22 Walcott. After I talked to Andy Walcott, I talked to 
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1 Alain Artayet, and I told him about the conversation 

2 that I had with Lou Pardi and expressed the same 

3 concern. I told him that I was going to try to look 

4 into having two Group Welding Engineers, but it 

5 wasn't definite.  

6 MR. STEIN: In all of these meetings that you 

7 have had in December with Pardi, with Walcott, with 

8 Artayet, nothing was documented? There was no 

9 meeting minutes? There's -- is there a policy at MK 

10 when you are dealing with personnel issues that you 

11 document the meetings that you have? 

12 MR. EDLEMAN: Well, we probably don't have 

13 procedures as good as we should. We are somewhat of 

14 an informal company when it comes to that kind of 

15 thing, and most of these types of conversations, 

16 again, were just general conversations between people 

17 and, again, in this mid December time frame where it 

18 was still discussion, and some of this I'm conveying 

19 to you was my thought process, not necessarily 

20 something that was a decision made and documented.  

21 MR. HICKEY: It might be useful if you indicate 

22 something about the size of the corporate staff that 
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1 we're dealing with because it relates to the degree 

2 of formality or informality of personnel matters.  

3 MR. EDLEMAN: Well if you look at the divisions, 

4 basically five divisions and Tom Zarges, the 

5 president, all sit basically together in the same 

6 area. I sit on the same floor and area as they do.  

7 The whole quality management department consisted of 

8 three people and a clerk, so four people total, 

9 including Alain Artayet. So we're not talking about 

10 a big staff of people that we're dealing with here, 

11 so a lot of things were informal.  

12 MR. GROBE: What is the size of Morrison 

13 Knudsen, including the divisions? 

14 MR. EDLEMAN: The total number, I think we are 

15 at about 8,000, but that's across all the divisions.  

16 MR. GROBE: Are there separate personnel 

17 practices or procedures in different parts of the 

18 company? 

19 MR. EDLEMAN: There are in certain cases.  

20 Obviously if we're dealing with a nuclear job and 

21 one of those kinds of procedures -

22 MR. GROBE: I'm talking about personnel 
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1 practices.  

2 MR. EDLEMAN: Oh, personnel practices? In 

3 general, the same.  

4 MR. GROBE: Okay.  

5 MR. EDLEMAN: After talking both to Andy and 

6 Alain about the conversation with Lou in mid 

7 December, I went down to see Kevin Tobin, director of 

8 HR, Human Resources.  

9 MR. GROBE: I'm sorry, Mr. Edleman. Before you 

10 get into that, what was Mr. Walcott's reaction to 

11 your conversation with him? 

12 MR. EDLEMAN: I can't remember specifically his 

13 reaction. I don't remember him being shocked about 

14 it. You have to remember, I think they were very 

15 much aware of what was going on in a lot more detail 

16 than I was at the time for at least the last six 

17 months, so -

18 MS. CHIDAKEL: Were you surprised when Pardi 

19 came to you? 

20 MR. EDLEMAN: Yes.  

21 MR. BERSON: In your day-to-day 

22 responsibilities, did you have much interaction with
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1 the site, with Mr. -- I'm probably not pronouncing it 

2 correctly -- Mr. Sikofis or -

3 MR. EDLEMAN: No..- I have very little contact 

4 with the site. Again, my job was more of a corporate 

5 group kind of level, and I hadn't dealt with project 

6 sites for at least five years.  

7 MR. BERSON: Okay, so you wouldn't talk to them 

8 even on a monthly basis? 

9 MR. EDLEMAN: Not on a regular basis. If I 

10 happened to see one of them in the office, Marty or 

11 something, I might say "Hi," that kind of thing, but 

12 that was it.  

13 MR. BERSON: But there were no discussions about 

14 Mr. Artayet with the site people? 

15 MR. EDLEMAN: Absolutely not.  

16 MR. BERSON: Thank you.  

17 MR. EDLEMAN: So I had a conversation with Kevin 

18 Tobin, the HR director, and in there we talked about, 

19 you know, some thoughts of what I could do if I did 

20 lose Power Division work; you know, what could I do 

21 with Alain in that event? We are now just before 

22 Christmas, and I was going to take some vacation and
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1 basically that's all the activities that I handled up 

2 to that point, and I figured I would deal with this 

3 sometime after the first of the year.  

4 MR. STEIN: Did your OHR director ever advise 

5 you to document -- start documenting? 

6 MR. EDLEMAN: We never discussed that.  

7 MR. HICKEY: I might add just one thing if I 

8 could? I don't want to interrupt Mr. Edleman's 

9 discussion, but since you have raised the question 

10 twice, it is unfortunate that there's not a more 

11 rigorous documenting of personnel action. The main 

12 benefit of that is to confirm or corroborate what 

13 happened and what went on; and what we to have, 

14 luckily, in this matter and in this investigation is 

15 confirmation both from Mr. Walcott and Mr. Artayet in 

16 their interviews with Mr. Stier's investigation that 

17 not only confirmed that the conversations happened, 

18 but to give their understanding of the message that 

19 they received. So Mr. Edleman tells you what he 

20 remembers about what he said, which is the best he 

21 can do, but you can also get a part of the picture 

22 from seeing what Mr. Walcott is -
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1 MR. STEIN: The problem with the documentation, 

2 of course, is that there is the performance 

3 appraisals and, you know, basically this is centering 

4 on performance.  

5 MS. CHIDAKEL: Why don't we let Mr. Edleman 

6 continue through his thing, because he has something 

7 down there.  

8 MR. EDLEMAN: I'm going to cover that.  

9 MS. CHIDAKEL: Please continue, if you would, on 

10 that line? 

11 MR. EDLEMAN: Okay. Let me move to January 2nd, 

12 1997, next if I could? 

13 I came back from vacation, and I believe 

14 Lou Pardi also came back from vacation, and on the 

15 2nd, he talked to me again about Alain Artayet, and 

16 he told me that he had just received a verbal 

17 debriefing on the yearly management review of the 

18 Hartford Steam Boiler audit. This was an audit that 

19 took about a day and a half, I believe, just before 

20 Christmas, and it was done with one person, one 

21 auditor who came in, and that auditor was not a 

22 welding engineer, but he was concerned with the fact 
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1 that the findings were that there were three welding

2 related detail findings related to those kind of 

3 welding problems by somebody who is a non-technical 

4 kind of person who was really just doing an overview 

5 or a management review of the system. So he 

6 expressed to me that he felt that if there's if 

7 those kind of detail problems can be found by 

8 somebody non-technical, what other issues do we have 

9 out there? Do we have more serious procedural 

10 problems? And the biggest concern that he really had 

11 about that was the fact that that was really 

12 Artayet's job, as he saw it, and as I saw it, was to 

13 make sure that we did have welding procedures that 

14 met the codes and welding procedures that met the 

15 contract requirements that we had. So that was 

16 primarily his responsibility.  

17 MR. GROBE: Is that a common understanding among 

18 all parties? 

19 MR. EDLEMAN: I think so.  

20 MS. CHIDAKEL: At that point were you aware of 

21 whether Artayet was actually reviewing the site

22 specific procedures? 
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1 MR. EDLEMAN: I believe so, but I don't think I 

2 knew any details.  

3 MS. CHIDAKEL: You believed-he was reviewing the 

4 site-specific procedures, but you're not sure? 

5 MR. EDLEMAN: I knew he was involved in the -- I 

6 thought he was involved in the process of supporting 

7 the project and welding procedures early on. At that 

8 time, after Lou came to me and said he wasn't -

9 because the welding procedures were already qualified 

10 by the field later -- before, or at least some time, 

11 I think, just before December of '96, so that whole 

12 process occurred sometime in the summer-fall period 

13 of '96, the actual qualification of the procedures.  

14 Going back to what we talked about, again 

15 he mentioned to me the drop weight testing issue on 

16 the January 2nd meeting, and he mentioned to me about 

17 the Power personnels' loss of confidence in Alain 

18 Artayet as the Group Welding Engineer. The basic 

19 conclusion that he came to was the fact that he had 

20 lost confidence in his ability to understand the 

21 code, and drop weight testing was one of the issues 

22 that he explained, to me, the kind of evidence that 

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



40

1 it was very apparent the fact was he did not get the 

2 welding procedures qualified and had problems doing 

3 that, and that was his .job, so he really wasn't doing 

4 his job. And the third thing really was the concern 

5 over the Hartford Steam Boiler, that his job was to 

6 make sure that the welding procedures met code in all 

7 of that, and yet the audit proved that we at least 

8 had three problems there and maybe more. So at that 

9 point -

10 MR. GROBE: What type of action was necessary in 

11 response to the audit, the Steam Boiler audit? 

12 MR. EDLEMAN: Well I assume somebody had -- Andy 

13 Walcott had looked into those three problems and 

14 would have to close those out, but I don't know 

15 specifically the actions that occurred.  

16 MR. GROBE: Did it result in stop work on the 

17 project? 

18 MR. EDLEMAN: I don't know. I don't believe so.  

19 I've never heard that.  

20 But at this particular meeting, the 

21 important point I want to make, his conclusion was 

22 that Alain Artayet wasn't going to work on Power 
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1 workany more. The next thing that happened -

2 MS. CHIDAKEL: That was Pardi's conclusion 

3 you're saying; not your conclusion? 

4 MR. EDLEMAN: It was Pardi's conclusion.  

5 MR. STEIN: I have got a question about the 

6 hierarchy at Morrison Knudsen.  

7 MR. EDLEMAN: Okay.  

8 MR. STEIN: He is the division executive VP for 

9 the Power Division? 

10 MR. EDLEMAN: Correct.  

11 MR. STEIN: Can he tell you -- Artayet works for 

12 you, so I guess you would be the one who would be 

13 assigning him his work; can he tell you, "I don't 

14 want him involved in Power work," and then if you 

15 disagreed, you take it up the chain to the president? 

16 Or how -- what's the -

17 MR. EDLEMAN: Well in this case, the real issue 

18 was the fact that he wasn't doing his job supporting 

19 it. His job as a welding engineer was to support 

20 projects in the field qualifying welding procedures, 

21 so he wasn't doing that, and so as a customer, 

22 internal customer, the division's considered an 
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1 internal customer by all us who are support people, 

2 and yes, he does have a right to say, "I'm not going 

3 to work with those people any more." I think his 

4 biggest concern was really a quality and safety 

5 concern over this, and that's what he has always 

6 expressed to me: His concern about having procedures 

7 that are up to snuff and making sure they meet code 

8 and those sorts of things. That's always been his 

9 impression.  

10 MS. CHIDAKEL: But Hartford had done audits in 

11 prior years; right? 

12 MR. EDLEMAN: Yes.  

13 MS. CHIDAKEL: They did an audit every year; is 

14 that correct? 

15 MR. EDLEMAN: Yes, a management review audit at 

16 least once a year.  

17 MS. CHIDAKEL: And had you been aware of their 

18 findings before that year? Were you generally made 

19 aware of their findings? 

20 MR. EDLEMAN: No. Again, I did not get involved 

21 until the quality assurance program. I got involved 

22 only in administrative issues.  
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1 MS. CHIDAKEL: So you didn't know what their 

2 previous findings had been or whether there had been 

3 similar findings in previous years? 

4 MR. EDLEMAN: No, I did not know that.  

5 MR. HICKEY: Mr. Pardi can speak to that. That 

6 was one of the issues that was flagged in the -

7 MS. CHIDAKEL: No, please excuse me, I don't want 

8 to be rude, I'd really -- if you don't mind, I 

9 realize you represent Mr. Edleman, but we would like 

10 to get Mr. Edleman's views.  

11 MR. HICKEY: Sure. I just thought that you'd be 

12 interested in knowing that there was an answer to 

13 your question coming, that Mr. Pardi will address 

14 that. 

15 MS. CHIDAKEL: That's fine, thanks.  

16 MR. EDLEMAN: I don't know what the results of 

17 those audits were.  

18 MS. CHIDAKEL: I'm sorry, can you -

19 MR. EDLEMAN: I do not know what the results of 

20 those previous audits were.  

21 MS. CHIDAKEL: Okay.  

22 MR. BERSON: Mr. Edleman, I've got a question.  
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1 Basically you had the executive vice-president of the 

2 Power Division telling you that one of your 

3 subordinates wasn't doing his job in mid December and 

4 also on January 2nd, '97; what if anything did you do 

5 after hearing about that? For example, did you go to 

6 Mr. Walcott and say, you know, "What's the story 

7 here? Is Lou right or is Lou wrong?" Was there any 

8 of that kind of interaction? 

9 MR. EDLEMAN: Yeah. I had separate meetings 

10 both with Andy Walcott and Alain Artayet shortly 

11 after my meeting with Lou Pardi on January 2nd. I 

12 told both of them the conversation that Lou had, that 

13 i wanted Alain Artayet to stay away from Power workin 

14 the future because of what Lou Pardi said; I told 

15 them both, again, my idea was still trying to 

16 separate Power Division work from Industrial Process 

17 Division, but I wasn't sure whether that was going to 

18 work, but I did convey to them that I was working on 

19 that. That's what transpired immediately after that 

20 January 2nd meeting so -

21 MR. BERSON: Well it sounds like you were 

22 accepting at face value what Lou Pardi told you in 
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1 terms of who was responsible for the poor 

2 performance; is that -

3 MR. EDLEMAN: No, that's not true. I mean he 

4 was responsible for the whole welding program at MK.  

5 MR. BERSON: "He" meaning? 

6 MR. EDLEMAN: Alain Artayet, I'm sorry, was 

7 responsible for the welding program at MK. He knew 

8 that. He was supposed to be the welding expert. He 

9 was supposed to be the expert in the code. He was 

10 supposed to be the one that made sure that all of our 

11 procedures -- our project procedures, our corporate 

12 procedures that related to the welding program were 

13 up to snuff. That was his job.  

14 MR. BERSON: But wasn't there a document 

15 prepared in November of '97, I think it came out 

16 under Mr. Walcott's signature, which was, in essence, 

17 a defense of Mr. Artayet and how he handled the 

18 welding qualification process; were you aware of that 

19 document? 

20 MR. EDLEMAN: No, I was not aware of it at the 

21 time. I am aware of it today.  

22 MR. GROBE: Neither Mr. Walcott, nor Mr. Artayet 
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1 brought any of these issues to the fore when you 

2 discussed your performance concerns that Mr. Pardi 

3 raised? 

4 MR. EDLEMAN: No. So I've gone through a lot of 

5 things. Can I just -

6 MR. WEIL: Let me just jump in here.  

7 MR. EDLEMAN: Sure.  

8 MR. WEIL: When Mr. Pardi came to you, did he 

9 indicate that he was displeased with Mr. Artayet at 

10 everything in the Power Division or, more 

11 specifically, just the nuclear application in 

12 particular at Point Beach? 

13 MR. EDLEMAN: Well his biggest concern was 

14 nuclear and Point Beach because that was the one we 

15 just worked on. We also had another project coming 

16 up in St. Louis which is the same type of job, steam 

17 generator replacement, and so his concern was if 

18 we're not meeting the code, we don't have the right 

19 guy; we better make sure we get the right guy before 

20 the next project.  

21 MR. WEIL: He didn't say anything about the 

22 other Power Division power plants that would, of 
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course, not be nuclear? He didn't say that he was in 

any way in arrears or wrong about the codes that were 

being set for those sit-uations? 

MR. EDLEMAN: He never conveyed that to me.  

MR. WEIL: Thank you.  

MR. BERSON: Just to follow up, I think earlier 

you told us that approximately 60 percent of 

Mr. Artayet's work was on the Power side of the 

house, 40 percent in the industrial? 

MR. EDLEMAN: Right.  

MR. BERSON: Point Beach was the only nuclear 

job on the Power side, so of that 60 percent of his 

time that I guess was spent doing Power work, what 

percent of that 60 percent was spent on the Point 

Beach, versus all the other jobs in the Power 

Division; do you know or have any sense of that? 

MR. EDLEMAN: I couldn't answer that now. The 

only way I could find it is I'd have to go back 

through our personnel -- I'm sorry, our payroll 

records and see how he charged his time and which 

work orders.  

MR. BERSON: Do you have a qualitative sense?



1 mean I'm not going to hold you to numners, Out was h 

2 essentially full-time on Point Beach during this 

3 period of time, or 50 percent or --

4 MR. EDLEMAN: I really can't answer that. I 

5 really don't know.  

6 MR. BERSON: Okay.  

7 MR. EDLEMAN: rt would just be a guess on my 

8 part.  

9 MR. BERSON: Okay.  

10 MR. EDLEMAN: What I was trying to tell you, so 

11 far, was basically that I had a first kind of 

12 knowledge, in retrospect, in the summer of '96, wher 

13 Alain came to me about Max Bingham, and I talked to 

14 Andy Walcott about it, and he kind of confirmed ther 

15 was a problem there, but it was being taken care of.  

16 I had a meeting with Lou Pardi in mid December of 

17 '96, where he told me that the Power Division 

18 personnel had lost confidence in Alain Artayet's 

19 abilities, and I talked to basically three people 

20 around that time shortly, I think, just before 

21 Christmas, and that was Walcott, Artayet, and the 

22 Human Resources director, Kevin Tobin. And then I 
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1 had another meeting on January 2nd with Pardi where 

2 he told me his concerns about the Hartford Steam 

3 Boiler audit, and some -of those results that he held 

4 Alain Artayet responsible for and that he had removed 

5 him from doing any more Power workat that particular 

6 meeting, so that's kind of where we're at. And I did 

7 have a conversation, by the way, with both Alain 

*8 Artayet, as I explained, and Andy Walcott to explain 

9 the situation. That's kind of where we're at.  

10 MR. BERSON: So on January 2nd, Mr. Artayet was 

ii removed from all Power Division work? 

12 MR. EDLEMAN: Power, yes.  

13 MR. BERSON: And that was communicated to him? 

14 MR. EDLEMAN: Yes, verbally.  

15 What I'd kind of like to move into is the 

16 performance evaluation because it kind of fits in the 

17 time frame here that was occurring in late December 

18 of '96 -- or I should say December of '96 and January 

19 of '97. Let me talk about that a little bit.  

20 This Performance Review, the '96 

21 Performance Review, was prepared by Andy Walcott.  

22 And in previous years Alain Artayet had been rated 
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1 excellent, and the best way to think about excellent 

2 are -- we have five grades -- excellent is really the 

3 same as thinking about a B, if you will, in school; 

4 so he was rated with a B. But again, as I said, his 

5 experience had been very little nuclear experience, a 

6 little bit in 1988 when he started on D.C. Cook, 

7 until 1996, and everything else that occurred was 

8 non-nuclear type work. The problem really began 

9 arising in 1996.  

10 MR. STEIN: We have a similar structure here in 

11 our performance appraisal systems for the Nuclear 

12 Regulatory Commission. Do you have a sense of 

13 numbers? I mean, is "effective" the baseline and the 

14 majority of MK employees get "effective," or, you 

15 know, do you have grade creep, where everybody's 

16 getting an "outstanding"? 

17 MR. EDLEMAN: I can't tell you statistically 

18 where most people fall, but I guess, if I had to 

19 guess, that you're going to have a bell-shaped curve, 

20 and the bell-shaped curve would probably fall on the 

21 B rating. That's only my guess. The truth is every 

22 individual manager or supervisor who evaluates 
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1 somebody can evaluate them any way he wants. Some 

2 may look at people "outstanding," and some may see 

3 people a lot less and n-ever give.an "outstanding".  

4 MR. HICKEY: I was wondering if you could 

5 address more specifically the ratings in your area or 

6 your division if you can't summaries the whole 

7 company? 

8 MR. EDLEMAN: Oh, well since '94, when I got 

9 involved in the administrative part of the quality 

10 management, there weren't a lot of people, but there 

11 were various people, I think ten or twelve in and 

12 out, and there was really only one other time when I 

13 had reduced a rating from the B rating, if you will, 

14 to a C rating, and it was for a different individual, 

15 and it was for poor performance; he wasn't doing his 

16 job on supporting a project. Otherwise, everybody 

17 else that I have been involved with evaluating, or at 

18 least approving their evaluations, were always at 

19 that B level.  

20 MR. STEIN: So a poor performer would end up 

21 getting an "effective." 

22 MR. EDLEMAN: Well, reduced.  
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1 MR. STEIN: Did you ever see a lower grade; a 

2 marginal or unsatisfactory? 

3 MR. EDLEMAN: Not with the quality management 

4 department, no.  

5 MR. BERSON: Can you elaborate a little bit on 

6 how the performance appraisal process works? For 

7 example, does Mr. Walcott prepare this -- the 

8 appraisal Mr. Artayet sort of in a vacuum, or does he 

9 consult with you in advance? Do you talk about it 

10 before it's written down, that kind of thing? 

11 MR. EDLEMAN: Yes, I'll explain it. Basically 

12 what happens is the supervisor or the manager 

13 receives two forms. One is the performance 

14 evaluation form, of which you have a copy of; there 

15 is also an employee version of that. The manager is 

16 supposed to take that employee version and give it to 

17 the employee and say, "We'd like you to look at it 

18 and prepare for your performance evaluation scheduled 

19 such-and-such a date." The intent is that the 

20 supervisor then goes about and fills out that 

21 performance evaluation, the employee fills out how he 

22 believes his performance was, they have a meeting of 
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1 the minds and they talk about these issues, and they 

2 basically agree to all the things that are documented 

3 on the performance eval-uation, the career development 

4 plan and the rating, or at least they have an 

5 opportunity, if they object to the rating, to put it 

6 down on the form, but both employees sign it. Now 

7 that's pretty typical.  

8 In this case, because of my administrative 

9 involvement, I asked that I have a chance to review 

10 those before they were sent down to the HR 

11 department, and what I would typically do was I would 

12 receive those; if I had clarifying questions from 

13 whoever the appropriate person was, I would talk to 

14 that person, I would sign it, and then I would send 

15 it down to the Human Resource department shortly 

16 after, within usually a few days or a week. That was 

17 my normal habit, if you will. In this particular 

18 case, that didn't happen quite that way from the 

19 standpoint as when I received that performance 

20 evaluation after they had signed it on, I think, the 

21 23rd of December, I didn't react to it real quickly 

22 because of the fact that, well number one, the 
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1 holidays were there and 1 took my vacation time. Bu 

2 in addition to that, I had heard a lot of things 

3 recently about Alain Artayet's performance evaluatic 

4 from Lou Pardi, and confirmation from some other 

5 areas and Walcott, and I really wanted to think abou 

6 his rating and whether it was the right rating for 

7 him. And so it took me some time to go through that 

8 and think about that. There are really a couple 

9 things that went through my mind -

10 MR. STEIN: It was an "effective" rating, and 

11 you wanted to think about whether it should have bee 

12 lower? 

13 MR. EDLEMAN: Yes. I definitely wasn't going t 

14 raise it because he had already reduced it once, and 

15 I knew about the performance problems.  

16 MR. BERSON: Had you been involved in the 

17 "effective" rating at all up to that point in time, 

18 or was this something that Mr. Walcott prepared on 

19 his own or based on his own observations of 

20 Mr. Artayet, without any input from you at that time 

21 MR. EDLEMAN: That's correct. I had no input 

22 into this until I had -- I had an opportunity for 
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1 input after the 23rd when it was signed by both 

2 parties.  

3 MR. BERSON: But that would-have been after the 

4 supervisor met with Mr. Artayet and they supposedly 

5 had a meeting of the minds and basically agreed on 

6 the rating. You didn't direct or -

7 MR. EDLEMAN: No, I wasn't involved and I 

8 didn't -

9 MR. BERSON: Okay.  

10 MS. CHIDAKEL: Was it at that point that you 

11 wanted to reconsider the evaluation? 

12 MR. EDLEMAN: When I received it -

13 MS. CHIDAKEL: Signed by both people? 

14 MR. EDLEMAN: Signed by both people and came up 

15 to me, I wanted to look at it again and think about 

16 it because of the things that I had heard about Alain 

17 Artayet's performance. I was thinking that maybe I 

18 might want to consider a lower rating. If I had done 

19 that and considered a lower rating, I would have gone 

20 back to Alain Artayet and probably Andy and sat down 

21 and discussed these issues more.  

22 MR. STEIN: Would you have gone to personnel and 
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1 put him into some kind of performance improving plan 

2 MR. EDLEMAN: Well that's really what the caree 

3 development piece is, and it's really agreed on 

4 between the two parties what action should be taken 

5 if you have some deficiencies. The second part is 

6 what do you do to get those deficiencies removed? I 

7 could be additional education, schooling, training, 

8 maybe personal action that you're going to take. An 

9 that's the idea of the career development piece that 

10 goes along with the performance evaluation.  

11 MS. CHIDAKEL: Hadn't you had a chance to look 

12 at the performance evaluation and find out what 

13 Walcott was planning on giving Artayet before that 

14 was seen by both people? 

15 MR. EDLEMAN: No, that was not the process. My 

16 process was to look at it and see whether I basicall 

17 agreed with it or had any objections to it after -

18 MS. CHIDAKEL: After it -

19 MR. EDLEMAN: -- it was approved by the 

20 immediate supervisor. It didn't make sense for me t 

21 evaluate Alain Artayet because I wasn't working with 

22 him on a daily basis; as I said. It made sense to 
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1 make sure that Andy reviewed him and gave me his 

2 input. Then I could evaluate and say, "Does that 

3 really make sense, or i-s there a-problem there?" 

4 MS. CHIDAKEL: I guess what I'm concerned about 

5 is the fact that Artayet had already signed his 

6 performance appraisal at the point at which you 

7 reviewed it.  

8 MR. EDLEMAN: That's correct.  

9 MS. CHIDAKEL: It doesn't usually go up to you 

10 before it -

11 MR. EDLEMAN: It always goes up to me, even 

12 after the employees sign it. I don't want to look at 

13 it until they both have agreed to it.  

14 MS. CHIDAKEL: I see.  

15 MR. BERSON: It would seem like it's a practical 

16 matter, that unless something is really out in left 

17 field, if a supervisor and employee agreed on a 

18 rating, that for the second level supervisor to 

19 intervene and lower or raise an appraisal would be a 

20 fairly rare occurrence.  

21 MR. EDLEMAN: Yes, it would be.  

22 MR. BERSON: Have you ever had occasion to do 
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1 that? 

2 MR. EDLEMAN: No, I've never done it. I've 

3 always agreed -- I've had some discussion about 

4 people, but I've always agreed after I've had the 

5 discussion. But that was my process.  

6 MS. CHIDAKEL: And you did not lower him then in 

7 the end any further. You did not sign the 

8 performance appraisal at that point and -

9 MR. EDLEMAN: Let me explain that a little bit 

10 if I could, my thought process here. When I looked 

11 at that performance evaluation and I had heard all of 

12 these things about Alain's poor performance, and I 

13 had a couple of different things to weigh.  

14 On the one hand, he was taken off of all of 

15 his Power work, he's lost an internal customer, 60 

16 percent of his work from his poor performance, and 

17 that is a very, very negative thing in my mind, 

18 obviously. On the other hand, he had done a lot of 

19 work for the Industrial Process Division, had been 

20 supporting them, I had heard no complaints, and on 

21 some jobs I even heard he did a very good job of 

22 helping a customer establish welding procedures.  
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1 So when I looked at his performance 

2 evaluation, I really had to weigh what happened in 

3 1996, -overall, between-all his support; not one 

4 project, on not one issue if I was going to be fair 

5 about it and had to make sure it balanced that way.  

6 The second part of this that I struggled 

7 over for quite a while as it related to the rating 

8 system was really the whole factor about what impact 

9 this document was going to have on Alain Artayet's 

10 future at MK. I knew that he wasn't going to be in 

11 his position. I knew that meant that I'm going to 

12 have to find him another position somewhere in the 

13 company, and so in doing that, I had to really think 

14 about what would you put in that documentation? And 

15 let me explain that.  

16 If I had given him an "unsatisfactory," an 

17 F, if you will, that almost never happens in our 

18 company because you should have fired somebody 

19 already before they even get to the F rating, if you 

20 will. If I had lowered him to the D rating, if you 

21 will, or the "marginal," that was sending a message, 

22 in my mind, to some future manager who was going to 
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1 inherit Alain that maybe I'm landing him with 

2 somebody else's problem and would basically make him 

3 untransferable. And it was never my intention or 

4 anybody's intention to fire Alain; my intention was 

5 to get him another position in the company, and I 

6 thought that if I reduced him just one more rating, 

7 it might make it just that much more difficult. So 

8 going through that thought process, basically that's 

9 where I came to the conclusion that I thought that 

10 the rating was appropriate as agreed to by those two 

11 parties.  

12 MR. STEIN: I also read somewhere about your 

13 awards system, that there's a yearly incentive award, 

14 and that he received his award for 1996.  

15 MR. EDLEMAN: Well his salary increase, if 

16 that's what you're referring to? 

17 MR. STEIN: Maybe that's it.  

18 MR. EDLEMAN: Basically every year employees get 

19 salary increases. Many times it's called a merit 

20 raise. A lot of times it's really inflation because 

21 over the last few years they have only been in the 3

22 *or 4-percent range. But yes, pretty much everybody 
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1 gets a raise. I think in 1996, Alain was given a 

2 2.9-percent raise, I believe, and the structure for 

3 that year, the target t-hat we were given was 

4 3 percent.  

5 And let me explain that a little bit so you 

6 understand. This is maybe one of the fallacies of 

7 our system, but if you have a big department, an 

8 engineering department, for example, that has 

9 hundreds of people, you still get 3 percent, 

10 multiplied times the total number of dollars in 

11 salaries, and that's what you get to work with. So 

12 you can reward, highly reward good performers and not 

13 reward poor performers at all. When you add up a 

14 department with four people, it's very difficult to 

15 spread 3 percent and give good performers-and bad 

16 performers a whole lot of difference. It's an 

17 unfortunate part of the system, but that is the 

18 system.  

19 So I weighed all these considerations, I 

20 looked at what was documented in the performance 

21 evaluation, and I thought it reflected basically a 

22 .good portion of the performance issues around not 
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1 meeting his job qualifying welding procedures and 

2 managing that process, and I signed it, sent it down 

3 to our personnel department on the 14th of January, 

4 and that was basically one more day before January 

5 15th that I'm going to talk about next.  

6 MR. GROBE: Could you just tell me, in time, the 

7 mid December '96 meeting with Pardi and then with 

8 Walcott and Artayet, did that occur before the 23rd 

9 or after? 

10 MR. EDLEMAN: I don't know when the meeting 

11 occurred with Pardi. The best I can recollect, it 

12 was mid December; I know it was before Christmas, but 

13 I can't pinpoint the day of it. I don't know.  

14 There's no record that I could find in my log.  

15 MR. BERSON: Are you open on Christmas Eve? 

16 MR. EDLEMAN: Yes, actually we are.  

17 MR. BERSON: There wasn't a whole lot of time 

18 before Christmas.  

19 MR. EDLEMAN: Actually we are. That meeting 

20 occurred in mid December. I couldn't pinpoint a 

21 date. Might have been a week, week and a half, two 

22 weeks before Christmas. I really don't know exactly 
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2 MR. GROBE: It wasn't the day before Christmas' 

3 MR. EDLEMAN: No, it was not the day before 

4 Christmas.  

5 MR. BERSON: So I think you're saying it was 

6 before the 23rd of December.  

7 MR. EDLEMAN: Yes.  

8 MR. BERSON: Okay.  

9 MR. EDLEMAN: I think that's fair. If the 23rc 

10 was the day that we would have off for -- you're 

11 suggesting the 23rd would be Christmas Eve? 

12 MR. GROBE: We're trying to find out when the 

13 document was signed was -

14 MR. EDLEMAN: Oh, when it was signed? 

15 MR. BERSON: If it was signed on the 23rd, 

16 there's only one more day until Christmas.  

17 MR. EDLEMAN: Oh. No, no.  

18 MR. BERSON: Okay, so the mid December meeting 

19 was prior to the 23rd.  

20 MR. EDLEMAN: Absolutely.  

21 MR. BERSON: Okay.  

22 MR. EDLEMAN: Okay? I'm going move onto Januar 
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1 15th -

2 MR. STEIN: One more question on the performance 

3 appraisal.  

4 MR. EDLEMAN: Sure.  

5 MR. STEIN: If you had the concerns that you had 

6 about his interaction with the Point Beach site 

7 personnel, why was it not included in the career 

8 development plan? Would you have amended this? 

9 Because this isn't really part of the performance 

10 appraisal; this is the remedy.  

11 MR. EDLEMAN: That's the actions, if you will.  

12 MR. STEIN: The actions.  

13 MR. EDLEMAN: The corrective actions, if you 

14 want to think about it that way. And there were some 

15 corrective actions, in a kind of real broad sense, a 

16 really broad brush. I guess the way we have 

17 typically looked at our performance evaluation and 

18 career department is we don't document a whole lot in 

19 that area; that we expect that people really know if 

20 they are working with their immediate supervisor 

21 almost on a daily basis, they really know what their 

22 performance is," and they should know that, and they 
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1 should have communication about that all through the 

2 whole year. And also when they are having this 

3 discussion, this sit-down to agree to the performance 

4 evaluation, to me that's really the element of it, 

5 and not as much of that is documented.  

6 MR. STEIN: Thank you.  

7 MR. BERSON: A few things. Just kind of a 

8 hypothetical, unless you know from personal 

9 knowledge, but do you think Mr. Walcott would have 

10 agreed that Mr. Artayet had technical competence in 

11 the welding area as of the middle of December of '96? 

12 MR. EDLEMAN: It would be speculation on my 

13 part.  

14 MR. BERSON: He didn't ever say to you that -

15 MR. EDLEMAN: We generally did not get into a 

16 lot of technical issues. That was not my area.  

17 MR. GROBE: But you had meetings in mid December 

18 and then again in the first week of January 

19 specifically addressing the technical competence of 

20 Mr. Artayet.  

21 MR. EDLEMAN: Well what it addressed was what 

22 Lou Pardi had conveyed to me about those technical 
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1 issues. I didn't get in there and try to analyze 

2 whether Lou Pardi or Alain Artayet was correct about 

3 drop weight testing and those kind of things. I have 

4 no idea how to even do that. That's not my -- I don't 

5 have any expertise.  

6 MR. GROBE: I understand. But there wasn't a 

7 discussion regarding Mr. Artayet's responsibilities 

8 with respect to qualifying the procedures or his 

9 technical competence during those meetings with 

10 Walcott and Artayet? 

11 MR. EDLEMAN: I told them what Lou Pardi had 

12 said to me about his technical competence and about 

13 the performance evaluation, the qualification of 

14 welding procedures.  

15 MR. GROBE: Okay.  

16 MR. EDLEMAN: I don't remember the details of 

17 each of, those conversations, but I know I touched on 

18 those issues because those are the same issues that 

19 were conveyed to me by Lou Pardi.  

20 MR. GROBE: But you don't recall what their 

21 response to those issues was.  

22 MR. EDLEMAN: I don't remember the details of 
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1 the response.  

2 MR. GROBE: Okay.  

3 MR. EDLEMAN: I have struggled with this over a 

4 couple years, trying to remember who I said what to 

5 when; it's very difficult.  

6 So let me talk a little bit about January 

7 15th and what transpired? 

8 MR. GROBE: One more thing.  

9 MR. EDLEMAN: Sure.  

10 MR. GROBE: Has Mr. Pardi ever come to you in 

11 the past regarding the performance of an individual? 

12 MR. EDLEMAN: Prior to this, no.  

13 MR. GROBE: Is this -- is what happened with 

14 Mr. Artayet an extraordinary occurrence in your 

15 experience with MK? 

16 MR. EDLEMAN: Extraordinary to me in the sense 

17 that I didn't really hear about it until it was 

18 almost a done deal. That's where to me it was kind 

19 of extraordinary, that I didn't get input from the 

20 field and said we had a problem, or whatever, and I 

21 didn't hear it from Andy Walcott, and I didn't really 

22 hear it from Alain Artayet. So from that point, I 
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1 think it's somewhat extraordinary.  

2 MR. STEIN: Is it outside of your process? Do 

3 you generally hear from the site-people on these 

4 kinds of issues? 

5 MR. EDLEMAN: Well in my present job, no; but it 

6 could be that way many times, depending on where you 

7 fit in the organization. To be honest, our structure 

8 was not probably the best organizational structure, 

9 in this case for communications, and it caused some 

10 of that problem.  

11 MR. GROBE: Go on.  

12 MR. EDLEMAN: Okay. I'll talk about January 

13 15th, '97.  

14 Lou Pardi again called me in his office.  

15 He had received a report related to procedures, 

16 welding procedures and Power Division activities.  

17 And his question to me was: "Why is Alain Artayet 

18 working on Power Division work? He was supposed to 

19 have been taken off of this work a couple of weeks 

20 ago." t I told him that I did have a conversation both 

21 with Andy and Alain and told both of them to have 

22 Alain stay away from Power Division Work. I also 
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1 told him that I hadn't done anything yet because I 

2 was still balancing what to do with Alain Artayet. I 

3 was still considering, at that time, how to use him 

4 across two divisions. During that time frame, I also 

5 did some investigation where I did find out about 

6 that 60-percent Power and 40-percent Industrial 

7 Process, did a little research on that, and what it 

8 really told me, from a business decision on my part, 

9 was that we couldn't have two Group Welding 

10 Engineers; we couldn't support them from a financial 

11 standpoint. It didn't make sense anyway. You really 

12 needed, for the size of the company, one person who 

13 would be expert in that area.  

14 Then basically based on that, I made a 

15 business decision that said: Well if he's not 

16 supporting Power as I was told before, and I don't 

17 have enough work for him to support Industrial 

18 Processing, he needs to be removed as Group Welding 

19 Engineer and put into another position, and we need 

20 to fill that position with another person.  

21 MS. CHIDAKEL: That was your decision? 

22 MR. EDLEMAN: That was my decision.  
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1 MR. STEIN: When did the Point Beach project 

2 end? 

3 MR. EDLEMAN: I'm not sure.- Somewhere towards 

4 the end of the year, I believe, but -

5 MR. STEIN: Somewhere in December of '96? 

6 MR. EDLEMAN: I think, but I don't know exactly.  

7 MS. CHIDAKEL: Were there any further contacts 

8 with Pardi between the 2nd of January and the 15th of 

9 January? Did you have any further meetings with him 

10 during this time? 

11 MR. EDLEMAN: I think we have had some -- we had 

12 some additional discussions maybe. I had numerous 

13 little things, walking in the hallway, discussion 

14 kind of things. I respected Lou Pardi's opinion and 

15 his input, and I think consulted with him about this 

16 issue a couple times, discussed it. But what I said? 

17 When? They were all brief conversations, usually in 

18 passing kind of thing.  

19 MR. BERSON: Mr. Edleman, why would, if on 

20 January 2nd or 3rd or shortly after the meeting on 

21 the 2nd, you instructed Walcott and Artayet not to 

22 the do any Power work, why would they have 
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1 continued -- why would Alain have continued to do 

2 Power work -

3 MR. EDLEMAN: I can't answer for Alain.  

4 MR. BERSON: -- after that date? 

5 MR. EDLEMAN: I was not aware they were doing 

6 that until I spoke with Lou Pardi, and he told me 

7 about that on the 15th.  

8 MR. EDLEMAN: You're sure that January 2nd was 

9 the date the actual decision was made to remove him 

10 from Power work? 

11 MR. EDLEMAN: Yes. We had the discussion, it 

12 was -- the Hartford Steam Boiler report, his verbal 

13 debriefing on that, that basically said I've got a 

14 guy that I can't trust handling the welding 

15 procedures, and that's it. We've got do something.  

16 MR. BERSON: I thought in your testimony to 

17 Stier's investigation that you said that the straw 

18 that broke the camel's back, so to speak, was what 

19 occurred on January 15th, the meeting of the 15th, 

20 and that's when the decision was made to remove him.  

21 MR. EDLEMAN: That's where my decision had to be 

22 made. I finally realized there was no way I could 
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1 put this off any more. There was nothing I could do.  

2 I couldn't have two Group Welding Engineers. I was 

3 done. I had to make a-decision,-and I had to act on 

4 my decision.  

5 MR. STEIN: You didn't have any Group Welding 

6 Engineer after January 15th. Did you have any plan 

7 in place to post for the position or -

8 MR. EDLEMAN: We had a person in a temporary -

9 a person who also had -- had another person that Lou 

10 Pardi-knew that could act as a backup if we needed 

11 it.  

12 I don't think any of the work had really 

13 started on the next nuclear project yet, so it wasn't 

14 critical but it was going to be critical if we didn't 

15 get somebody before too long.  

16 MR. BERSON: What decision did you have to make 

17 on January 15th? 

18 MR. EDLEMAN: There are really two decisions 

19 here if you think about it. There was the decision 

20 that Lou Pardi made on January 2nd which said Alain's 

21 not going to work on Power workany more. That left 

22 me with a problem. I've got a guy who's no more than 
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1 40-percent billable to a customer; what do I do with 

2 him? I've got to have him someplace. I couldn't 

3 justify to my boss, Tom Zarges, to have a person 

4 sitting around doing nothing, so my decision was I've 

5 got to get him out of there, I've got to replace him 

6 because there's not enough work. I can only afford 

7 to have one. So, those are two distinct decisions.  

8 MR. STEIN: What activities were you doing 

9 between January 2nd and January 15th to find Artayet 

10 another position? 

11 MR. EDLEMAN: I didn't do a great deal to find 

12 him a position at that time. What I was spending 

13 time trying to analyze how we could have two welding 

14 engineers and how they would spending their time.  

15 This wasn't the only thing I was doing at the time.  

16 I mean I was doing other work, so in that 

17 approximately two-week time, or less, I was thinking 

18 about this process before I actually acted.  

19 MR. STEIN: And when you did act after January 

20 15th, what happened to Artayet? What activities 

21 occurred to place him? 

22 MR. EDLEMAN: Well, okay. Let me go through a
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1 little bit of the subsequence and get to that if I 

2 could because I'm almost there, to that point.  

3 MR. STEIN: Sure. -Go ahead..  

4 MR. EDLEMAN: After I talked to Lou Pardi, and 

5 made the decision on January 15th to remove Alain as 

6 the Group Welding Engineer, I immediately went down 

7 to Kevin Tobin, director of HR, and I talked to him 

8 about the situation. What he recommended to me was 

9 that we could not have an open-ended time period to 

10 find Alain Artayet another job; he suggested two or 

11 three months. He also suggested to me that I get Tom 

12 Zarges' approval to carry Alain Artayet in case it 

13 took a while to get him a position.  

14 After that, both Lou Pardi and I went into 

15 Tom Zarges' office and basically said here's the 

16 decision we're talking about. Lou Pardi explained 

17 why he had removed Alain Artayet from the Power 

18 Division work and dealt a bit more with the technical 

19 aspects of it, and Tom Zarges had been working in the 

20 power business for a lot of year and he understood 

21 that. I explained to Tom Zarges my thought process 

22 originally of having two Group Welding Engineers and 
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1 dividing up the work, but I told him based on my 

2 findings of the 60-percent/40-percent usage that it 

3 just didn't make business sense and I couldn't 

4 justify it to him. So I told him that, you know, we 

5 will have to take the action on this. The thing I 

6 did ask Tom was I asked for his permission to carry 

7 him for three months. Tom agreed to this whole 

8 issue, and then I went about implementing it that 

9 morning.  

10 What I did then was I, as a courtesy, I 

11 talked to Andy Walcott, and I told him what the 

12 decision was, and I was going to talk to Alain 

13 Artayet. As soon as Andy Walcott left my office, I 

14 called Alain Artayet to my office and I told Alain 

15 about the fact that he was being removed as the Group 

16 Welding Engineer, and that applied not only to Power, 

17 but to the Industrial Process work. We had talked 

18 briefly about the conversation that we had before 

19 about the Max Bingham issue back in the summer. We 

20 talked about the conversation that I had shared with 

21 him that Lou Pardi and I had had back in mid December 

22 of '96. We talked about the fact that this problem
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1 had been festering for quite a while, and he actually 

2 knew the details a lot better than I did of what had 

3 transpired. I told him- that he wasn't being fired.  

4 I told him that he wasn't going to be the Group 

5 Welding Engineer and we'd have to find him another 

6 position in the company. He and I did spend some 

7 time talking about that a little bit and what the 

8 possibilities were. I told him that I had gotten Tom 

9 Zarges' permission to carry him for three months. So 

10 basically we kind of left the meeting with the fact 

11 that we're both going to work on trying to find him 

12 another position in the company.  

13 MR. STEIN: And again, there's no meeting 

14 minutes and I -- I didn't see a letter of removal 

15 from MK.  

16 MR. EDLEMAN: There is no letter of removal.  

17 But the one thing that there is, and unbeknownst to 

18 me at the time, but Alain Artayet had taped our 

19 conversation on that morning on the 15th, and if you 

20 listen to that tape, I mean it's very clear that what 

21 I'm telling you here and the details that I know are 

22 verified through that tape that he provided *to Stier.  
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1 And I think the other things that's very clear and 

2 obvious if you look at that tape and the transcript, 

3 is the fact that Alain-Artayet knew he was not on 

4 Power workany more prior to the 15th of January; it's 

5 very clear.  

6 So now to get back to your question, if I 

7 could, after telling Alain, shortly after that, I had 

8 conversations with a number of people, I had Alain 

9 put together his current resume to make sure I knew 

10 exactly what he had, and I talked to a number of 

11 people. Subsequent to that we -- actually the 

12 Industrial Process Division construction vice 

13 president found a position for Alain Artayet at 

14 Parkersburg, West Virginia. That job was for Dupont, 

15 which Alain had supported and had some pretty 

16 positive results about their welding program, and he 

17 was transferred on the 8th of February, 1997.  

18 As I said, there's really two distinct 

19 decisions here that were made, and I don't think it 

20 was very clear to a lot of people. There was the 

21 decision by Lou Pardi to remove him from Power work, 

22 which left me with a problem. And there was my 
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1 business decision which was: We have to remove him 

2 totally because I can't have two Group Welding 

3 Engineers; it didn't make business sense.  

4 MR. STEIN: At the meeting you had with Artayet, 

5 what was the feedback you were getting when you told 

6 him he was no longer Group Welding Engineer? 

7 MR. EDLEMAN: He didn't have -- there wasn't a 

8 big reaction on his part. He knew that this was 

9 almost -- well, he knew he had been removed from 

10 Power already. I think he was maybe a little shocked 

11 about the industrial process, removal from that, and 

12 I think he states that somewhere in the tape.  

13 MR. STEIN: When did you tell him he was going 

14 to be transferred to Parkersburg? 

15 MR. EDLEMAN: I never told him he was going to 

16 be transferred to Parkersburg. I said we were going 

17 to find him a job.  

18 MR. STEIN: Right. But at some point -

19 MR. EDLEMAN: He had a conversation with that 

20 vice president of construction.  

21 MR. STEIN: Okay.  

22 MR. EDLEMAN: They had a meeting. As a matter 
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1 of, fact Jim Garret, the vice president of 

2 construction, did not know Alain Artayet, and the 

3 first thing said is, "Can I talkto him and sit down 

4 and try to understand where he's coming from because 

5 I don't know the guy?" I said absolutely. They had 

6 a meeting at some point, discussed it, he proposed 

7 this job at Parkersburg, West Virginia.  

8 MR. STEIN: Garret did? 

9 MR. EDLEMAN: Jim Garret did. And the two of 

10 them got together and agreed to whatever terms and 

11 conditions they were going to work under, and that 

12 dealt with things like per diem and how often you 

13 were going to come home and those kind of issues, and 

14 they made the agreement and Jim Garret called me and 

15 said, "I'd like to do it," and the actual transfer, 

16 as I understood, was on the 8th of February.  

17 MR. STEIN: And from your perspective, Artayet 

18 was in favor of this move? 

19 MR. EDLEMAN: Well I think in my mind it was the 

20 right kind of move given the circumstance he was no 

21 longer Group Welding Engineer. Given that 

22 circumstances -- he had told me in the past that he 
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1 wanted to be a project manager, for example. In 

2 order to be a project manager in our company,, you 

3 really do have to get construction experience and 

4 managing a lot of different jobs, and so this 

5 opportunity with Jim Garret, to me, was a way to do 

6 that and grow in the company still but in a different 

7 perspective than where he had been before.  

8 MR. STEIN: But did you ever get feedback from 

9 him saying something like, I don't know, "This is a 

10 good career move because this will broaden myself and 

11 the company," some positive feedback from Artayet 

12 between the 15th and the transfer? 

13 MR. EDLEMAN: No. We never really had a lot of 

14 conversation after that because once he had talked to 

15 Jim Garret, it was really in Jim Garret's hands and 

16 Alain's hands to kind of deal with it and see if 

17 there was a fit. So, you know he didn't come back to 

18 me and say, "Gee, I think there's a fit." 

19 MS. CHIDAKEL: I'd like to go back again over 

20 the sequence of exactly what happened between the 

21 time that -- when you met with Pardi on the 2nd of 

22 January and make sure that I understand exactly whose 
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1 decision was what. And then you said you had several 

2 short meetings with Pardi or short conversations with 

3 Pardi before this final thing. And ask you if you 

4 can recall just what was said during these short 

5 conversations? Could you just go back over that time 

6 frame so starting with the 2nd of January, Pardi came 

7 to you and said he received the debriefing on the 

8 audit and what happened? And Pardi made the decision 

9 at that point that Artayet was no longer going to be 

10 in power.  

11 MR. EDLEMAN: At that January 2nd meeting, he 

12 came to the conclusion, based on all the performance 

13 issues we have talked about, that he was not going to 

14 work -- Alain Artayet was not going to work on Power 

15 Division work.  

16 MS. CHIDAKEL: That was his decision to make? 

17 MR. EDLEMAN: That was his decision.  

18 MR. GROBE: Could you talk a little bit about 

19 the independence between the -

20 MS. CHIDAKEL: Excuse me a second, Jack.  

21 MR. GROBE: Go ahead.  

22 MS. CHIDAKEL: I want to go through this part 
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1 first, and then you can talk about the other. Keep 

2 going, I'm sorry.  

3 MR. EDLEMAN: Okay...  

4 MS. CHIDAKEL: So that was Pardi's decision; he 

5 was able to make that decision that he wanted Artayet 

6 removed from Power? 

7 MR. EDLEMAN: Yes. He was responsible for the 

8 quality and safety of the operations, the Power 

9 operations.  

10 MR. WEIL: Susan, this is where Jack and I want 

11 to ask a series of questions about the quality 

12 assurance.  

13 MS. CHIDAKEL: Yes, but not right here because I 

14 want to go through this sequence; it's a different 

15 topic, Chuck. After he goes through this, okay? 

16 All right, so that was the decision was 

17 made on the 2nd of January. And then what happened? 

18 Were you going to get back to Pardi, or what was 

19 going to happen after that? 

20 MR. EDLEMAN: Well there was -- I don't know if 

21 Pardi had any expectation that I would get back to 

22 him necessarily.  
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1 MS. CHIDAKEL: So in his view, that was the end 

2 of it? 

3 MR. EDLEMAN: Yeah, he was rid of him. My 

4 problem now was what to do with Alain.  

5 MS. CHIDAKEL: Okay, and then what did you talk 

6 to him about when you bumped into him in the 

7 corridors or you had several meetings with him? 

8 MR. EDLEMAN: We had conversations that -- I 

9 think we talked about another individual for 

10 supporting Power Division, Group Welding. I really 

11 don't remember the details of those conversations.  

12 MS. CHIDAKEL: Okay, good enough.  

13 And then on the 15th or what was it, the 

14 14th of January -- 15th of January, excuse me, Lou 

15 called you, and would you go through that again, why 

16 he called you? 

17 MR. EDLEMAN: He called me because he had 

18 received a report from Alain Artayet related to 

19 welding procedures and the Power Division project, I 

20 think it was the Point Beach project, I guess. And 

21 his concern on that was why was he still working on 

22 Power Division work at that point in time when he 
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1 already told me he wasn't supposed to be working on 

2 that.  

3 MS. CHIDAKEL: And what did-you tell him? 

4 MR. EDLEMAN: I told him that I had talked to 

5 both he and Alain, that he was -- that Alain was 

6 supposed to stay away from Power Division work.  

7 Okay? 

8 MS. CHIDAKEL: Yes.  

9 MR. EDLEMAN: And I also told him that I wasn't 

10 sure yet what I was going to do with Alain, that I 

11 was still considering the two Group Welding 

12 Engineers, and I was looking into that.  

13 MR. STEIN: That was on the 15th? 

14 MR. EDLEMAN: That was -

15 MS. CHIDAKEL: Did you say anything to -

16 MR. EDLEMAN: Wait, you're confusing me.  

17 MR. STEIN: The 15th you said was the date that 

18 you made your decision? 

19 MR. EDLEMAN: Yes, that was the 15th. I'm 

20 sorry. What we just talked about was the 15th of 

21 January.  

22 MS. CHIDAKEL: Did he say anything in particular 

COUNTY COURT REPORTERS, INC.  
600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



85

1 about what was in the report? 

2 MR. EDLEMAN: No. I know today that that was a 

3 quality finding report.  

4 MS. CHIDAKEL: That it was a what? I couldn't 

5 hear you.  

6 MR. EDLEMAN: A quality finding report.  

7 MS. CHIDAKEL: Yes? 

8 MR. EDLEMAN: I know that today. When I was at 

9 that meeting, if somebody had asked me that afternoon 

10 or the next day what I was looking at, I couldn't 

11 even tell you what it was.  

12 MS. CHIDAKEL: But no, my question was did Pardi 

13 tell you anything about what was in the report or ask 

14 you anything or say anything or -

15 MR. EDLEMAN: Welding problems.  

16 MS. CHIDAKEL: Welding problems.  

17 MR. EDLEMAN: I mean that's my best 

18 recollection. I don't know the details I don't even 

19 know if I read the report or looked at it. I don't 

20 think I did.  

21 MS. CHIDAKEL: But his concern was Artayet still 

22 in this-.  

COUNTY COURT REPORTERS, INC.  

600 S. COUNTY FARM RD., WHEATON, IL. (630) 653-1622



86 

1 MR. EDLEMAN: Why was he still working on this? 

2 He's not supposed to be working on Power work, and 

3 this related to Power work. 

4 MR. STEIN: Did you share your decision with Lou 

5 Pardi on the 15th, or the decision was yours to make? 

6 MR. EDLEMAN: I was in his office when I made 

7 the decision because we had talked about this, and I 

8 said, "That's it. I've got to do something. I've 

9 got do it now." 

10 MR. STEIN: So you told him he was going to be 

11 removed as Group Welding Engineer for MK; what was 

12 Pardi's reaction to that? 

13 MR. EDLEMAN: As far as he was concerned, he 

14 didn't care. He had already made his decision that 

15 he wasn't going to work Power. The decision that I 

16 made was mine, and I didn't get any reaction. He 

17 probably agreed with it, but I don't know. You'll 

18 have to ask him his reaction 

19 MR. BERSON: Did you ever follow up with Walcott 

20 as to why he allowed or permitted Artayet to do Power 

21 workafter the 2nd of January? 

22 MR. EDLEMAN: I never really questioned it, I 
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1 don't think.  

2 MR. BER$ON: Did you tell Mr. Zarges, prior to 

3 the 15th of January and after the 2nd of January, 

4 that Mr. Artayet had been removed from Power work? 

5 MR. EDLEMAN: No, I didn't.  

6 MR. BERSON: Why not? 

7 MR. EDLEMAN: I'm not really sure why. I guess 

8 my feeling was that he had been removed from Power 

9 work; I still had made no decision on what to do with 

10 Alain Artayet, whether he would still support 

11 Industrial Process. I knew that I would have to get 

12 Tom Zarges' approval to do that, but at that point, 

13 no decision had been made on my part to do that, so I 

14 didn't see where I had to go talk to him about that 

15 issue. But once he was totally removed from the 

16 Group Welding Engineer position now, and there is 

17 only one of those in the company, it's fairly 

18 significant. If there was 400 Group Welding 

19 Engineers I probably would have never even talked to 

20 Tom Zarges about it, but when there's only one, it's 

21 very significant.  

22 MR. STEIN: Who became the acting Group Welding 
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1 Engineer after Artayet, and how did that process of 

2 selection occur? 

3 MR. EDLEMAN: We had a temporary person. To be 

4 honest with you, I started getting disinvolved in 

5 that process a little bit after -

6 MR. STEIN: Well wouldn't you be the selecting 

7 official? Officially, you would be the one who put 

8 the new Group Welding Engineer in place because you 

9 were the one who took the old one out.  

10 MR. EDLEMAN: Well because I didn't have all the 

11 technical background, I was really looking at Lou 

12 Pardi and helping support those activities, and some 

13 of his people would go out and look for a new welding 

14 engineer, somebody qualified. I could interview 

15 people administratively but not technically, and when 

16 it came to a welding engineer, it wouldn't make sense 

17 for me to do that.  

18 MR. STEIN: So it would be one of the site 

19 people -- or was it one of the site people who came 

20 and -

21 MR. EDLEMAN: Well it would be Lou Pardi and 

22 Andy Walcott who got involved in that.  
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1 MR. GROBE: Where did the individual come from 

2 that was acting in that capacity when Mr. Artayet 

3 left the position? 

4 MR. EDLEMAN: I think we hired him as a 

5 temporary, and he had worked on some projects in the 

6 Cleveland area, and I think he had worked on a 

7 nuclear project before like Perry Plant.  

8 MR. GROBE: Was he known to the company? 

9 MR. EDLEMAN: He was known to certain 

10 individuals in company, I believe.  

11 MR. GROBE: What individuals was that? 

12 MR. EDLEMAN: Probably Andy Walcott. I mean I 

13 don't know the details of some of what you're asking 

14 me here.  

15 MR. GROBE: Okay.  

16 MR. STEIN: Lou Pardi would know the details; 

17 wouldn't he? 

18 MR. EDLEMAN: He should know more about it 

19 because he obviously was very concerned about 

20 supporting welding so -

21 MS. CHIDAKEL: You discussed -- you said after 

22 January 2nd you went to talk to Walcott. I believe 
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1 that was when you first started to talk to Walcott; 

2 is that correct? 

3 MR. EDLEMAN: No, the first- time I talked to 

4 Walcott was in the summer of '96.  

5 MS. CHIDAKEL: No, I'm talking about when this 

6 all came to a head. After Pardi came to see you, you 

7 went to see Walcott; I forgot was it after the first 

8 meeting, the December meeting or -

9 MR. EDLEMAN: I saw him both after the mid 

10 December meeting and after the January 2nd meeting.  

11 MS. CHIDAKEL: And could you reiterate, please, 

12 what did you say to Walcott was the crux of the 

13 concern that Pardi raised? 

14 MR. EDLEMAN: Well the basic concern was the 

15 fact that, you know, they didn't believe he was 

16 qualified to do the job because of some of the issues 

17 around drop weight testing. That he didn't meet 

18 the -- didn't do his job as far as qualifying welding 

19 procedures, and the concern about -- after the 

20 Hartford Steam Boiler audit, the concern that, you 

21 know, he was responsible for those welding procedures 

22 being correct and meeting the code, and they weren't.  
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1 MS. CHIDAKEL: As far as not doing his job as 

2 far as the qualification of the welding procedures, 

3 what exactly was that issue? Was that the fact that 

4 he had delegated that to the Memphis site, or was 

5 that the fact that -- I'm just a little confused 

6 about it. What exactly was that issue about? 

7 MR. EDLEMAN: It was his job to put together a 

8 program to qualify those ten or eleven welding 

9 procedures that we had qualified for Point Beach.  

10 MS. CHIDAKEL: Those specific procedures.  

11 MR. EDLEMAN: Right, the ones where we didn't 

12 have corporate procedures already the project could 

13 use. So that was his job to organize that, to buy 

14 the material, to figure out where to do the welding, 

15 to get it qualified, to make sure all the 

16 documentation was correct, whatever certifications, 

17 the whole process, to go through that. That was 

18 primarily his job. He had to manage that job.  

19 MS. CHIDAKEL: And did that involve -- that 

20 would involve reviewing the site-specific procedures? 

21 MR. EDLEMAN: Yes.  

22 MS. CHIDAKEL: Now what was Walcott's reaction 
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1 when you said that to him? Did Walcott say anything 

2 on that issue, do you remember? 

3 MR. EDLEMAN: Well Walcott first brought that 

4 issue to me.  

5 MS. CHIDAKEL: I know it's a long time and it's 

6 hard to remember but -

7 MR. EDLEMAN: Well I'm trying to remember the 

8 dates, and I want to get the dates correct because 

9 you've been jumping back and forth between dates, and 

10 I don't want to get too confused here.  

11 When I first had the conversation with 

12 Alain Artayet in the summer of '96, where he said he 

13 had the problem with Max Bingham, I said that I had a 

14 meeting with Alain Artayet -- I'm sorry, a meeting 

15 with Andy Walcott right after that,. and I asked him, 

16 "What's this issue with Max Bingham and Alain?" And 

17 what he had said was there was a problem with the 

18 qualification of welding procedures, that it wasn't 

19 getting done. And second to that was the fact that 

20 there was something about this being in a location in 

21 Memphis or something. Those were -- that was the 

22 information that was conveyed to me from Andy Walcott 
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1 in the summer of '96.  

2 MS. CHIDAKEL: No, I'm talking about the later 

3 time frame when Pardi c-ame to you and wanted Artayet 

4 removed as -- from Power, and you went to tell 

5 Walcott.  

6 MR. EDLEMAN: Right.  

7 MS. CHIDAKEL: And you're talking -- forgetting 

8 the other issues that you said Pardi raised, the 

9 issue about his not doing his job as far as the 

10 qualification of the welds. That's what I wanted to 

11 focus on, just what exactly you told Walcott and what 

12 Walcott said about that issue? I mean if he's 

13 Artayet's supervisor, wouldn't you expect him to give 

14 you a response to that kind of a flaw? And if he 

15 did, what was his response? Do you remember or -

16 MR. EDLEMAN: I don't remember exact response.  

17 I know in general the conversation that we had, but I 

18 can't tell you exactly his response and what exact 

19 words were said.  

20 MS. CHIDAKEL: Was it your expectation then that 

21 Artayet was going to review all of the procedures, 

22 the site-specific procedures, as well as the 
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1 corporate procedures? 

2 MR. EDLEMAN: That was generally what was 

3 required by the quality manual.  

4 MS. CHIDAKEL: That was your expectation. Do 

5 you think that that was Walcott's expectation? Did 

6 you ever discuss that with Walcott? 

7 MR. EDLEMAN: I never discussed it with him, no.  

8 If it was in the manual, then that would be Walcott's 

9 expectation too.  

10 MS. CHIDAKEL: But it was never discussed, and 

11 you don't recall any of it? 

12 MR. EDLEMAN: No.* I -- most of my conversations 

13 were not getting into all of these technical issues.  

14 It was not my job. My job was: They have a concern; 

15 this guy's not performing. I don't want to know all 

16 the details about drop weight testing because I can't 

17 evaluate those kind of things. But I can deal with 

18 the fact that somebody is not doing their job that 

19 was specifically their job to qualify welding 

20 procedures. If they're not doing that, that's pretty 

21 clear to me.  

22 MR. GROBE: Could you help me understand? I 
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1 believe you said a few minutes ago that the Point 

2 Beach project was completed in late '96? 

3 MR. EDLEMAN: I said I think it was. I really 

4 'don't know for sure.  

5 MR. GROBE: Do you have any knowledge as to whe 

6 the welding procedures for the Point Beach project 

7 were qualified? 

8 MR. EDLEMAN: I don't recollect.  

9 MR. GROBE: Did Mr. Pardi share with you why he 

10 was bringing this issue up in mid December? 

11 MR. EDLEMAN: Well, in mid December? Well I 

12 think it was that issue plus, as I explained, the 

13 other issue that he had out there was the complaint 

14 about this -- whether he was really technically 

15 competent as it related to the drop weight testing 

16 issues. That's what he had talked to me about, thos 

17 two things, in the mid December time. Those were th 

18 two issues.  

19 MR. GROBE: You're not aware as to what 

20 motivated him to bring it up at that time? 

21 MR. EDLEMAN: No.  

22 MR. GROBE: Okay.  
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1 MR. STEIN: I'd like some clarification on the 

2 decision. This wasn't a consensus decision on 

3 January 15th. You were the -- you made the decision, 

4 and Lou Pardi never told you to have him removed as 

5 Group Welding Engineer. This was totally your 

6 decision; is that accurate? 

7 MR. EDLEMAN: I made the decision to remove him 

8 as Group Welding Engineer. Pardi did not tell me to 

9 do that.  

10 MR. STEIN: So on January 2nd, he said to remove 

11 him from Power.  

12 MR. EDLEMAN: Correct.  

13 MR. STEIN: And on January 15th, you solely made 

14 the decision to remove him as Group Welding Engineer.  

15 MR. EDLEMAN: Based on a business decision.  

16 MS. CHIDAKEL: Do you think Pardi would have 

17 been satisfied if you had two Group Welding Engineers 

18 and just removed him from the Power Division; would 

19 that have been sufficient? 

20 MR. EDLEMAN: I don't know whether he would be 

21 satisfied. He would probably be satisfied as long as 

22 he had somebody to support his work.  
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1 MS. CHIDAKEL: So he didn't much care what 

2 happened to Artayet as long as he wasn't involved ii 

3 Power.  

4 MR. EDLEMAN: It wasn't much his concern. it 

5 was my concern.  

6 MS. CHIDAKEL: All he wanted was he didn't wani 

7 Artayet involved in Power; further than that, he 

8 didn't care basically happened to him.  

9 MR. EDLEMAN: No.  

10 MR. GROBE: Could you talk a little bit, 

11 organizationally, about the independence between thE 

12 quality group and the production divisions? 

13 MR. EDLEMAN: Well the quality assurance group 

14 headed by Andy Walcott is independent from the 

15 projects and the divisions. He reported directly tc 

16 Tom Zarges as it related to non-administrative 

17 issues. So if it was anything to do with the qualit 

18 system or the quality management program, the nuclea 

19 program, or any other quality program, he reported 

20 directly to Tom Zarges and had independence that way 

21 from Lou Pardi and from any project people.  

22 MR. WEIL: Do you have any knowledge does MK 
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1 have a corporate quality assurance manual in place 

2 for nuclear work? 

3 MR. EDLEMAN: Yes.  

4 MR. WEIL: I guess what I'm really having a very 

5 difficult time understanding is I believe you said 

6 that Mr. Pardi removed Mr. Artayet from the position 

7 of Group Welding Engineer, which was within the 

8 quality organization.  

9 MR. EDLEMAN: That was part of the' 

10 organizational structure problem because most of what 

11 Alain really did was a project support type of 

12 function and not really a QA function. That doesn't 

13 mean that there weren't times when he wasn't busy 

14 doing welding work that he didn't do some work to 

15 support Andy Walcott in that department, sometimes 

16 supporting with audits that had to be done, like his 

17 yearly audits, that kind of thing. But his primary 

18 function was really not a quality assurance function.  

19 It was a welding specialist, if you will, within the 

20 company, no different than my job is in supporting 

21 projects.  

22 MR. WEIL: Maybe I'm being too simplistic here, 
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1 but he was within the quality -- Mr. Artayet, that 

2 is, was within the quality organization? 

3 MR. EDLEMAN: Yes. He reported to Andy Walcott.  

4 MR. WEIL: And where I'm having difficulty, and 

5 again maybe I'm being too simplistic, is I don't 

6 understand how the production side or the 

7 construction side, or whatever term you want to use, 

8 could more or less dictate almost -- maybe that's too 

9 strong of a word -- the removal of Mr. Artayet from 

10 the quality side of the house. I just -- can you 

11 elaborate to help me understand it? 

12 MR. EDLEMAN: I think what I'm saying, and I 

13 think I've explained it once, is the fact that No. 1, 

14 he wasn't doing a quality assurance function as we 

15 saw it. He was doing a support function. It is 

16 unfortunate in the organizational structure that he 

17 was put in there. The reason he was put in there, as 

18 I understand it, is because the person in the past 

19 who was responsible for both functions was a person 

20 who understood quality assurance and was also a 

21 welding engineer, it was under one person, and it 

22 made sense back then, prior to Andy Walcott, that 
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1 they were both under the same manager, if you will.  

2 They were still looked at as separate departments, if 

3 you will, or separates functions, QA and welding, but 

4 they had an individual who knew both. So 

5 traditionally that's what happened in the company 

6 because of an individual; when he retired, Andy 

7 Walcott moved into the position and probably didn't 

8 the have the technical as strong.  

9 MR. STEIN: In this time frame up until January 

10 15th, did you have any knowledge that Mr. Artayet was 

11 raising safety concerns? That he -- you know, that 

12 him and Rusty were at loggerheads and that he had 

13 concerns about the welding qualifications that he was 

14 bringing to Andy Walcott? 

15 MR. EDLEMAN: I knew there were disagreements, 

16 but there was nothing with me that he indicated those 

17 were safety issues and something serious was going to 

18 happen because of those.  

19 MS. CHIDAKEL: When Pardi came to you on the 

20 15th of January and he was upset and wanted to know 

21 why Artayet was still in Power, he had written this 

22 report, and he was-- it was his understanding that 
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1 Artayet was supposed to have been taken off, did you 

2 go to either Walcott or Artayet and ask them or raise 

3 this issue of why were-they still doing this job when 

4 you had told them they weren't supposed to be doing 

5 that any more? Is that -

6 MR. EDLEMAN: Well at that point, that was the 

7 same day that I removed him. I mean once the 

8 decision was made, I talked to Kevin Tobin, I talked 

9 to -- I talked to Tom Zarges, and I immediately 

10 talked to Andy Walcott, and then I talked to Alain 

11 Artayet, and it all happened in a matter of a few 

12 hours.  

13 MS. CHIDAKEL: But you never actually went back 

14 and wondered why your instruction was not followed 

15 through with? 

16 MR. EDLEMAN: Well I -- no, I didn't. I can't 

17- say that I did. If I asked him, I don't remember.  

18 MR. STEIN: I want to go back to what you knew 

19 on January 15th of the issues that were being raised 

20 by Mr. Artayet as -- you know, regarding the Point 

21 Beach project; what did you know, as far as things he 

22 was raising? 
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1 MR. EDLEMAN: As I said before, I know now that 

2 it was a QFR. At the time, to me it was just another 

3 piece of paper. I hadn't been involved in quality 

4 assurance programs of that level, and I have never 

5 been involved in nuclear work, and to me it was just 

6 another piece of paper talking about welding 

7 procedures. It really had no impact on me any more 

8 than any other document that I saw that Lou might 

9 have showed me, like the Hartford Steam Boiler report 

10 and those discussions so -- to me it was just another 

11 piece of paper.  

12 MR. STEIN: Have you ever had any formal 50.7 

13 training? 

14 MR. EDLEMAN: No, not formal. I am somewhat 

15 aware of what it was about, but no I've never had any 

16 formal training that I'm aware of.  

17 MR. WEIL: Any training in the area of 10 CFR 

18 Part 50, Appendix B? 

19 MR. EDLEMAN: No, I did not have any training in 

20 that. I'm aware of what that is. It relates to the 

21 quality assurance program for nuclear work. I had a 

22 copy of the manual, but I didn't get involved in it 
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1 on a daily basis, so I didn't really need to 

2 understand what it meant and what I had to do about 

3 it.  

4 MR. WEIL: And yet you are responsible for 

5 quality assurance? 

6 MR. EDLEMAN: An administrative responsibility.  

7 MR. WEIL: Maybe that's what I'm having trouble 

8 understanding.  

9 MR. EDLEMAN: That's why I kept saying there was 

10 probably some problem with the organizational 

11 structure.  

12 MR. HICKEY: Would it help if he described what 

13 his responsibilities include? 

14 MR. WEIL: Yes, it might.  

15 MR. EDLEMAN: My responsibilities, as I said, I 

16 spent less than 5 percent of my time on this. For 

17 example, when I first took over, one of the issues 

18 was that we had a lot of people in quality assurance 

19 that really needed to be out on projects doing work 

20 instead of sitting around the office, so I took a 

21 number of those people and shrunk the department down 

22 to about four people and got those people out 
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1 assigned to doing jobs.  

2 The other issue that Tom Zarges would talk 

3 about a little bit more, but I think part of the 

4 reason he got me involved was that he felt that the 

5 department -- the quality management department was 

6 trying to broaden its scope too far and not just 

7 stick with a specific task, which was managing the 

8 quality assurance programs, and especially the 

9 nuclear programs, and so he wanted to make sure that 

10 I kept that shrunk and focused on what they were 

11 supposed to focus on.  

12 MR. GROBE: Just give me a year; what time frame 

13 was this? 

14 MR. EDLEMAN: '94.  

15 MR. GROBE: But you hadn't had any nuclear 

16 projects since '88, and you didn't have any then.  

17 I'm a little confused.  

18 MR. HICKEY: No, since '88, he didn't have any 

19 nuclear welding projects.  

20 MR. EDLEMAN: Welding. Yes, welding. So you 

21 know, it deals with what I talked about performance 

22 reviews, I kind of gave you an overview; pay raises, 
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1 I get involved in that; any time that we're spending 

2 time, if they wanted to go out to seminars and get 

3 some special training and that required my approval.  

4 It was purely administrative oversight.  

5 MS. CHIDAKEL: Why was it that when Pardi came 

6 to you on the 15th wanting to know why Artayet was 

7 still involved in Power work, your reaction was at 

8 that point to remove him as GWE from everything? I 

9 guess I just have a hard time seeing what was the 

10 link between that concern and you suddenly making 

11 that decision to remove him entirely from non-power 

12 work, as well as Power work? 

13 MR. EDLEMAN: I was moving towards that 

14 decision -

15 MS. CHIDAKEL: I'm sorry? 

16 MR. EDLEMAN: I was moving toward that decision 

17 in the beginning and mid December of 1996, as I've 

18 explained to you.  

19 MS. CHIDAKEL: Yes.  

20 MR. EDLEMAN: I was pretty much sure that he was 

21 out of Power work in mid December.  

22 MS. CHIDAKEL: Right.  
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1 MR. EDLEMAN: Didn't know that for sure, but I 

2 was -

3 MS. CHIDAKEL: Right, and then you made it clear 

4 to him after your previous meeting with Pardi that he 

5 was out of Power work.  

6 MR. EDLEMAN: Right.  

7 MS. CHIDAKEL: And then Pardi comes to you and 

8 wants to know why he is still in Power work, and your 

9 reaction is to remove him altogether, and I guess I'm 

10 having a hard time understanding why was that your 

11 reaction? I mean that had nothing to do with his 

12 being GWE over non-Power work. Why did you decide to 

13 remove him entirely at that point? 

14 MR. EDLEMAN: Let met explain again. I told you 

15 in mid December of '96, I had already determined he 

16 was probably going to be removed from Power work.  

17 I had a problem, a business problem: What 

18 do I do with a guy that we have no work for or very 

19 little work for? We were moving towards that 

20 decision. When we came to January 2nd and did remove 

21 him from Power work, that made it very clear that I 

22 had to do something and take some action to get him 
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1 transferred and do whatever was necessary to find him 

2 another job.  

3 So moving to .January 15th was basically a 

4 tickler to me that here's another piece of document, 

5 I haven't done anything, I've got to do it, there's 

6 no sense in putting this off. And believe me, it was 

7 no fun duty. I didn't want to do this, and I didn't 

8 want to -- I was probably avoiding it somewhat to 

9 make it happen, so I finally made a decision I have 

10 to do it, I can't ignore this any more, and that 

11 happened on the 15th.  

12 MR. STEIN: This is a question that I should 

13 probably ask Mr. Zarges tomorrow, but MK deals with 

14 nuclear plants, it deals with chemical plants, you 

15 deal with OSHA all the time I'm sure; do you have any 

16 training for your management or for your employees on 

17 whistle-blower protection? 

18 MR. EDLEMAN: As a matter of fact, there is.  

19 The training is done through a tape and the 

20 individuals -- I happen to be involved in -- sort of 

21 produced the tape, which dealt with a number of 

22 employment law type issues; 50.7 was one of them, 
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1 which is the whistle blower, and had other things to 

2 do with other discriminatory things. So yes, there 

3 is some training on that, and that's documented. The 

4 training for this kind of thing on nuclear though was 

5 focused more on the people who were involved in the 

6 nuclear work on a regular basis, and I'm certain 

7 there's documentation on all of that in project 

8 people.  

9 MS. CHIDAKEL: You may have answered this 

10 before, and if so I apologize, but had you received 

11 any feedback during the same time from people who 

12 were not in the Power division about Artayet's 

13 performance? 

14 MR. EDLEMAN: I had not received any negative 

15 feedback, and I had heard some positive feedback on 

16 his support of the Dupont project in Parkersburg 

17 because he was involved in helping set up their 

18 welding program for Dupont, and they were very happy 

19 with his work there. That's part of the reason why 

20 the connection with Parkersburg made so much sense; 

21 he knew the people there, he knew the job, the 

22 customer liked him, so it was kind of a logical 
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1 sequence.  

2 MR. STEIN: In his performance file, is that 

3 documented? Are there,. like, letters of commendation 

4 from Parkersburg and Dupont or -

5 MR. EDLEMAN: If there are -- I don't know if 

6 there are or not. I never saw any. Again, a lot of 

7 things happen by word of mouth.  

8 MR. GROBE: Any other questions? Okay.  

9 Did you have any other comments that you 

10 wanted to make? 

11 MR. EDLEMAN: Well, the only comment I want to 

12 make is I really didn't personally feel I retaliated 

13 against Alain Artayet. I don't think I did anything 

14 wrong.  

15 MR. WEIL: Would you say that again, please? 

16 MR. EDLEMAN: I said I don't think I retaliated 

17 against Alain Artayet. I don't think I did anything 

18 wrong.  

19 MR. WEIL: I'm sorry, I did not hear the "do 

20 not" part.  

21 MR. GROBE: We've covered a lot of ground, and I 

22 appreciate that we've covered some of it more than 
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1 once. The fact that we have had this meeting doesn't 

2 indicate that we have made any decisions regarding 

3 whether or not there is. a violation or regarding your 

4 involvement in that violation if it did occur. The 

5 final decision regarding any appropriate enforcement 

6 action won't be made until after we have two more 

7 meetings today and tomorrow, as well as thorough 

8 consideration of the issue both here in Region III 

9 and in our headquarters offices.  

I0 The scope of the proposed enforcement 

11 actions could range from a notice of violation to 

12 civil penalties, monetary fines, to orders to the 

13 company which could involve orders requiring certain 

14 actions, and those actions could include removal of 

15 individuals from nuclear related work. So that's 

16 just to give you the broad spectrum of what may come.  

17 I would expect that a decision would be made within 

18 approximately a month, and that decision will be 

19 communicated orally to the company and also in 

20 writing.  

21 Unless you have any other comments or 

22 questions, this meeting will be complete. Anything 
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else? 

MR. EDLEMAN: Thanks for your time.  

MR. GROBE: Thank-you very much.  

MS. CHIDAKEL: Thank you.  

(Which were all the proceedings had 

at the hearing of the above-entitled 

cause.)
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1 CHAIRMAN GROBE: Good morning. My name is 

2 Jack Grobe. I am the director of the Division of 

3 Reactor Safety for the Nuclear Regulatory 

4 Commission in Region III. I would like to 

5 introduce the NRC staff that are here with me 

6 today. Jim Caldwell is the deputy regional 

7 administrator for Region III. Susan Chidakel is 

8 an attorney from our Office of General Counsel at 

9 our headquarters. Next to Susan is Mike Stein.  

10 Mike is a member of the enforcement staff at 

11 headquarters. On my immediate left is Chuck Weil.  

12 Chuck is a member of our enforcement staff at 

13 Region III. Brent Clayton next to Chuck is the 

14 director of our enforcement staff in Region III.  

15 Bruce Berson is our regional counsel. And Jim 

16 Gavula is one of my engineering managers with 

17 particular knowledge in the area of welding and 

18 codes. Why don't you introduce your staff.  

19.- MR. ZARGES: To my left is Pat Hickey who I 

20 think you saw yesterday. Pat represents us in this 

21 proceeding. And to my right and my presentation 

22 assistant today is Dick Edmister who is our legal 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



5

1 counsel at MK's engineering and construction 

2 group. And sitting behind me are two gentlemen 

3 that you heard from yesterday, Lou Pardi managing 

4 our power division and Drew Edleman who managed our 

5 performance systems. And over on the back wall our 

6 back benchers are Ed Stier and Mary Jane Cooper of 

7 the firm Stier, Malone. And I am Tom Zarges, the 

8 president of MK's engineering and construction 

9 group.  

10 CHAIRMAN GROBE: Today's meeting is what we 

11 call a Predecisional Enforcement Conference. We're 

12 here specifically to discuss with MK management a 

13 potential violation of our requirements involving 

14 employment discrimination associated with actions 

15 against an individual named Alain Artayet. And 

16 this occurred in January of 1997.  

17 I would like to briefly describe our 

18 enforcement process to put this meeting in context.  

19 You don't have the opportunity to interface with us 

20 as much as some within the context of our enforcement 

21 process, so I would like to just briefly go through 

22 that. The purpose of our enforcement process is to 

County Court Reporters -
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1 encourage compliance, early identification of 

2 problems of compliance with our regulations and 

3 prompt, comprehensive corrective action of those 

4 deficiencies. The enforcement process begins with 

5 the NRC evaluating data -- and that data can be gained 

6 through inspections or investigations -- and we 

7 identify violations -- apparent violations. Those 

8 violations could be categorized at any of four levels, 

9 a Severity Level I being the most significant, 

10 Severity Level IV being the least. Normally for 

11 Severity Level I, II and III apparent violations we 

12 conduct a Predecisional Enforcement Conference.  

13 The primary purpose of the conference is to ensure 

14 that we have as complete an understanding of the 

15 facts supporting the situation as we can prior to 

16 making the final decision. So no decision has been 

17 made at this time regarding whether there has been 

18 a violation or the significance of that violation.  

19 This conference is part of that decision-making 

20 process. We have identified what we believe is an 

21 apparent violation, and our purpose here today is 

22 to fully understand your perspective on that 

County Court Reporters 
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1 apparent violation. This meeting is essentially 

2 the last step before we make-a decision on what 

3 enforcement action we would propose and whether or 

4 not there is a violation that occurred.  

5 I would like to briefly summarize some of 

6 the key points involved in this case just to set 

7 the stage for our discussion, and then what I would 

8 like to do is turn it over to you, Mr. Zarges. In 

9 December of '96 Mr. Alain Artayet received a 

10 satisfactory performance appraisal. Shortly after 

11 that appraisal there was an assessment of Morrison 

12 Knudsen by the Hartford Steam Boiler Insurance 

13 Company, and they made several audit findings. In 

14 early January of 1997 Mr. Artayet performed a 

15 review which identified some problems with MK 

16 welding procedures used for steam generator 

17 replacement at Pt. Beach. Following Mr. Artayet's 

18 review and identification of some concerns he was 

19 removed from his position as group welding engineer 

20 in January of '97 and involuntarily transferred 

21 from Cleveland to Parkersburg, West Virginia 

22 eventually leading to a layoff approximately nine 

County Court Reporters 
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1 months later. The transfer of Mr. Artayet so 

2 shortly after a satisfactory appraisal and shortly 

3 after he had identified some safety concerns 

4 appears to be a violation of our requirements 

5 regarding discrimination against individuals 

6 raising concerns.  

7 We have spent a great deal of time and we 

8 appreciate the cooperation that MK has provided us 

9 with a great deal of documentary evidence as well 

10 as investigation interviews. We spent a great deal 

11 of time reviewing that material as well as the 

12 information that came from the Department of Labor 

13 and our Office of Investigations. We're here today 

14 to hear your views on the case and your assessment 

15 of the situation. As Mr. Hickey has acknowledged 

16 we may ask some questions during the course of your.  

17 presentation. We're here to understand as much as 

18 we can prior to making our final decision. At this 

19 point I would like to turn the floor over to you 

20 for your presentation.  

21 MR. ZARGES: Well, thank you. And you're 

22 right, there are a mountain of facts that we have 
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1 gone through, and I appreciate your indulgence and 

2 attention in going through them all with us.  

3 Ladies and gentlemen,/ first what I would 

4 like to do is to express what I hope you have picked 

5 up from both the presentations and the attitudes of 

6 our managers yesterday, which is that I and all of 

7 us at MK regard every inference or allegation of 

8 incorrectly handling a safety-related event or an 

9 allegation of violating NRC procedures as serious 

10 matters that take priority with us. Furthermore, I 

11 would like you to know that it's my personal 

12 approach to welcome criticism. And I know given 

13 the surroundings that may sound perverse, but my 

14 view is that it is fundamental to maintaining 

15 operating standards and improvement in our company.  

16 Therefore, we do not tolerate defensiveness or 

17 anything less than a proactive pursuit of the facts 

18 and the circumstances whenever criticism is brought 

19 forward whether that criticism is generated 

20 internally or externally.  

21 We're also acutely aware of the high 

22 standards of operating competence and safety 

3 
County Court Reporters 
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1 required of those of us serving the nuclear 

2 industry. Although my company's portfolio of 

3 clients and construction resume is broad, my own 

4 background at construction sites and in the office 

5 is decisively on nuclear projects. I am especially 

6 sensitive to the importance and the practical 

7 rigorous application of conduct, judgment and 

8 discipline that's fundamental to working in a 

9 nuclear environment.  

10 If you will permit me I would like to 

11 first begin by characterizing the skills and the 

12 work practiced by MK in the nuclear arena. We are 

13 a field- and construction-oriented company, and we 

14 are of relatively modest size. Our office management 

15 staff is small, essentially three operating managers 

16 in our power division and a total corporate QA 

17 department that's ranged from three to five people.  

18 All these people are in the same office so the 

19 atmosphere and the structure is nonbureaucratic, 

20 and there is strong daily interaction among our 

21 staff. We emphasize open communication and 

22 seamless collaboration.  
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1 The majority of our work and work force 

2 is in the field at construction sites. MK does no 

3 engineering in the nuclear power industry. Our 

4 field supervisors are generally long-term, 

5 experienced and proven employees. The bulk of our 

6 direct hire staff are building trades. We are a 

7 union constructor with site support personnel. Our 

8 support teams in the field, our project teams in 

9 the field are complete, comprehensive and 

10 self-contained. They are much like small companies 

11 run by a project director with a full complement of 

12 support personnel. On Pt. Beach, for example, our 

13 site team included not only operations people but 

14 business managers, procurement people and over 

15 thirty site-assigned, project-assigned QA, QC 

16 personnel.  

17 We are in an environment where those who 

18 are brought to work on our sites must be trained, 

19 and the attitudes, standards and discipline for 

20 nuclear work inculcated in a work force whose work 

21 on the job will be of limited duration. It's 

22 fundamental to our business that the bulk of our 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



% 12

1 employees work themselves out of a job; that is, 

2 they are laid off as the project progresses. We 

3 understand the special requirements and the 

4 attention that's needed to operate in such an 

5 environment. Typically we have a single nuclear 

6 project in progress, but on some occasions we have 

7 had two operating concurrently. At times there are 

8 long lapses between nuclear construction assignments.  

9 However, since this is our most rigorous operating 

10 and construction discipline, our staff both in the 

11 office and in the field has been assembled with 

12 extraordinary nuclear qualifications in mind and is 

13 maintained even between assignments. Our power 

14 division executive management headed by Mr. Pardi 

15 is responsible for all aspects of our conduct, 

16 reputation and services in the power industry. Our 

17 home office staff is well qualified and has a work 

18 load that allows complete concentration on our 

19 nuclear activities. The principal duties of our 

20 quality support department are to provide oversight 

21 on nuclear work, although they also fill in with 

22 services to other operating groups, most notably 
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1 our industrial group. With this background I would 

2 like to move to several of the specifics that you 

3 asked us to address.  

4 CHAIRMAN GROBE: Before you get on to that, 

5 you have identified a number of your operating 

6 philosophies and company characteristics. I would 

7 like to pursue that just a little bit if you don't 

8 mind. Several years ago you had an enforcement 

9 action regarding a discriminatory action in a 

10 different nuclear facility than the one we're 

11 talking about today. Could you describe your 

12 organization and what actions you took to change 

13 the environment that you had in your organization? 

14 MR. ZARGES: We will. our presentation will 

15 go into that in some fundamental detail.  

16 CHAIRMAN GROBE: You indicated that you had an 

17 emphasis on the importance of an open environment 

18 where everybody raises concerns and that that was 

19 critical to your goal of operating excellence. Are 

20 you planning on describing how you communicate 

21 those values of your corporation to your direct 

22 reports? 

County Court Reporters 
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1 MR. ZARGES: We can. We have obviously 

2 mission statements as most people do these days and 

3 vision statements and operating practices which are 

4 broadcast in a series of project management 

5 bulletins and in individual employee meetings and 

6 group employee meetings.  

7 CHAIRMAN GROBE: And included in your 

8 presentation is going to be a discussion of the 

9 training and -

10 MR. ZARGES: Yes, we will discuss that. Sure.  

11 CHAIRMAN GROBE: You indicated that your home 

12 office staff is very small relative to your field 

13 operations and that you had extraordinary nuclear 

14 credentials in the home office because that is your 

15 most rigorous business area. Could you help me 

16 understand? The two primary individuals that were 

17 involved in this activity were Mr. Pardi in his 

18 role as power division manager and Mr. Edleman from 

19 his role in the quality organization. You 

20 characterized those individuals as having strong 

21 credentials in the nuclear area? 

22 MR. ZARGES: Well, I say that's most true in 
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1 our operating practice in the power division where 

2 Mr. Pardi who was brought into our company in '92 

3 was brought in specifically because he had a fine 

4 nuclear resume and background. Even though nuclear 

5 work in our power division alone is only, oh, 

6 perhaps 25% of our total volume, it is, as I said, 

7 the most important and rigorous part of our business.  

8 So we want line supervision coming up to the top 

9 executive responsible for all of that work that 

10 understands the special requirements that you get 

11 into in conducting nuclear operations. Both Lou 

12 and his operating reports who work in the office 

13 are experienced nuclear construction people.  

14 CHAIRMAN GROBE: How about on the quality 

15 side? 

16 MR. ZARGES: On the quality side the quality 

17 assurance supervisor, Mr. Walcott, had a nuclear 

18 background and served previously at a nuclear 

19 site. Mr. Artayet's nuclear credentials are 

20 probably less -- not probably, they are less 

21 forthcoming in the nuclear arena than 

22 Mr. Walcott's.  
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1 CHAIRMAN GROBE: How about Mr. Edleman? 

2 MR. ZARGES: Mr. Edleman was brought in as the 

3 administrative head at quality, and he 

4 fundamentally is not an operating person and 

5 doesn't have an operating background although he 

6 has a technical background. He hasn't worked on 

7 nuclear plants of the -

8 CHAIRMAN GROBE: Thank you. Go ahead.  

9 MR. ZARGES: And I have as well I might say.  

10 We will get into some of the specifics as a result 

11 of Fort St. Vrain and what we implemented in terms 

12 of practices, procedures and training, much of it 

13 emanating from Fort St. Vrain.  

14 Fort St. Vrain as you probably know was a 

15 decommissioning project. We were deconstructing 

16 not constructing the plant. And so it did not 

17 involve many of the quality rigors -- welding 

18 procedures, for example -- that were subsequently 

19 used, builder modified. This was a 330-megawatt 

20 gas cooled reactor owned by Public Service Company 

21 in Colorado that had been shut down for some time.  

22 And our task was to work in partnership and 
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1 collaboration both with Public Service of Colorado 

2 and with Westinghouse to deactivate it, decommission 

3 and dismantle the plant.  

4 In August of 1995 we received a Level IV 

5 violation of 10 CFR 50.7, and the violation there 

6 was without penalty. This infraction arose from a 

7 conflict in the field among building tradesmen, 

8 radiation technicians and first line construction 

9 supervision.  

10 MR. STEIN: Are you sure that was a Level IV 

11 not a Level III? 

12 MR. ZARGES: Yes. MK and our partner and 

13 client Public Service of Colorado responded to this 

14 incident very aggressively, objectively and 

15 proactively, and we took prompt and decisive 

16 corrective actions. We, in fact, believe the 

17 violation was without penalty because of our 

18 forthright and comprehensive response.  

19 As part of this response both we and 

20 Public Service Company commissioned Stier, Anderson 

21 & Malone to perform an independent investigation.  

22 They were selected precisely because of their 
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1 demonstrated thoroughness and complete objectivity 

2 on such investigations. I will point out as well 

3 that Mr. Pardi was not directly involved in the 

4 Fort St. Vrain violation. Although that project 

5 was already in progress, Fort St. Vrain was the 

6 first nuclear program undertaken by MK since 

7 Mr. Pardi had joined the company in 1992. So it 

8 also serves as an important yardstick to judge the 

9 company's reaction and the intensity of Mr. Pardi's 

10 personal responsiveness to the infraction. He 

11 immediately recognized the seriousness of the event 

12 as a 50.7 violation, personally got involved in the 

13 investigation and led the development of all MK's 

14 corrective actions. We, in fact, were all involved.  

15 I issued a company-wide bulletin emphasizing our 

16 policy towards protected employees. And although, 

17 Mr. Grobe, we did have an open door policy that was 

18 expressed verbally at the meetings, it was not in 

19 writing and proceduralized. This bulletin 

20 proceduralized and put forward in distribution to 

21 all employees the operation of the open door 

22 policy. It also encouraged all of our employees to 
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report any apparent infractions or violations 

directly into the company and into their supervisors 

and told those supervisors that we have a strict 

nondiscrimination policy to those who would bring 

such incidents forward.  

CHAIRMAN GROBE: The Fort St. Vrain project 

was handled under the power division? 

MR. ZARGES: Yes, it was.  

CHAIRMAN GROBE: Mr. Pardi? And was there a 

quality involvement -- quality assurance department 

involvement in the project? 

MR. ZARGES: There was a radiation technician 

involvement.  

MR. PARDI: Westinghouse.  

MR. ZARGES: Our partners ran the quality 

program. So we didn't have our own quality 

department.  

CHAIRMAN GROBE: So Mr. Edleman and 

Mr. Walcott, the corporate quality organization, 

was not involved in this project? 

MR. ZARGES: That's correct.  

MR. STEIN: Is this standardized? Do you have

%
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1 a central employee concern manager that goes out 

2 and-

3 MR. ZARGES: We have a hotline that serves to 

4 gather all of the issues or infractions. And as we 

5 will see in a moment we have a procedure which 

6 particularly on our field sites when employees are 

7 terminated part of their exit procedure involves 

8 filling out of a form which indicates that they 

9 have no unreported safety concerns.  

10 MR. STEIN: What I am getting to is each 

11 project develops its procedure and you have a 

12 hotline, I guess, that comes to corporate? 

13 MR. ZARGES: Yes.  

14 MR. STEIN: And you have somebody in corporate 

15 that -

16 MR. ZARGES: Monitors the hotline.  

17 MR. STEIN: -- monitors it and takes 

18 information? 

19 MR. ZARGES: Yes.  

20 MR. STEIN: And then it's shared with all the 

21 other projects if you have some issue? 

22 MR. ZARGES: Yes, indeed. These procedures 
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1 are outlined in this project management bulletin.  

2 And I think, Mr. Grobe, we sent you a copy of -- a 

3 detailed listing of everything that was entailed of 

4 those procedures and response to those procedures.  

5 It was quite a book.  

6 CHAIRMAN GROBE: You sent us plenty of paper.  

7 MR. ZARGES: I understand. But each one of 

8 these elements was part of that responsiveness. We 

9 required each project to have a daughter procedure 

10 as a result of this which would address specifically 

11 on site and bring up into our office environment 

12 any elements that would concern harassment and 

13 intimidation and explicitly talk about our policy 

14 to prevent harassment and intimidation.  

15 We also trained all of our MK project 

16 personnel involved in nuclear work. And, in fact, 

17 both Mr. Pardi and Mr. Edleman were trainers in 

18 that program. We indoctrinated all of our 

19 employees about reporting safety concerns. We not 

20 only taught the supervisors how to react when 

21 concerns were brought to them, we told them that no 

22 harassment or intimidation was tolerated as a 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



22

1 result of that. But we also directly encouraged 

2 those involved in the work to bring those concerns 

3 forward and told them that there would be freedom -

4 absolute freedom from harassment and intimidation.  

5 MR. CLAYTON: That would be the craft people? 

6 MR. ZARGES: Yes.  

7 MR. BERSON: Mr. Zarges, do Mr. Pardi and Mr.  

8 Edleman go from project to project to do this 

9 training? You mentioned they were trainers.  

10 MR. ZARGES: Some of it was on video and some 

11 of it was in person. And then finally the 

12 procedures delegated to the job site prescribed a 

13 method for both collecting and disposition of 

14 concerns so that they came up through the 

15 organization.  

16 All of the elements of our response as 

17 well as the attitude and intensity about 

18 disciplined and correct conduct have, we believe, 

19 been well institutionalized in our company in 

20 subsequent nuclear programs including particularly 

21 Pt. Beach, St. Lucie and Waltz Mill. And among 

22 those elements are these: The required reading by 
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1 our supervisory personnel of the Fort St. Vrain 

2 violation and the corrective -actions that resulted 

3 from that violation, quite a detailed report.  

4 Procedures at each job site were implemented 

5 prohibiting the harassment of protected people.  

6 The open communication procedures were described 

7 specifically at -each site and procedures that 

8 require exit interviews of all personnel hired on 

9 the job site even though they are of limited 

10 duration obviously involving a massive amount of 

11 people. Those exit interviews also include specifi, 

12 questions and questionnaires that must be filled 

13 out as part of a termination process to disclose 

14 any unreported safety concerns. All of not only 

15 the MK personnel but also subcontractor personnel 

16 working on these jobs were involved in the training.  

17 And finally again copies of these procedures as 

18 well as our specific responses to Fort St. Vrain 

19 were included in the 3-ring binder that was sent 

20 you back in spring. And here, in fact, is a 

21 listing of many of the policies and procedures that 

22 have been implemented on our projects just for 
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1 further illumination. As you can see the program 

2 was comprehensive, it was followed up, it's 

3 intense, it's enforced and it's active.  

4 CHAIRMAN GROBE: You have talked quite a bit 

5 about the actions that you have taken at project 

6 locations. I would like to focus just a little bit 

7 on the small central office staff that you have.  

8 Is it your expectation that everyone in the central 

9 office has a clear understanding of these 

10 expectations? 

11 MR. ZARGES: Everybody in the central office 

12 has also been issued all of our project management 

13 bulletins and is involved in the training of all of 

14 our supervisory personnel. So the answer is yes, 

15 they're all engaged, involved in that.  

16 CHAIRMAN GROBE: Thank you.  

17 MR. STEIN: Who manages the program? 

18 MR. ZARGES: Our division manager, Mr. Pardi, 

19 enforces the application through his organization 

20 of these project management bulletin requirements 

21 on each and every job.  

22 MR. STEIN: So one of the other hats that 
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1 Mr. Pardi wears as well is your employee concerns 

2 management? 

3 MR. ZARGES: He's responsible for the entire 

4 sweep of our business conduct.  

5 MS. CHIDAKEL: When was he given that 

6 responsibility? 

7 MR. ZARGES: When he joined the company.  

8 MS. CHIDAKEL: From the beginning he was in 

9 charge of employee concerns? 

10 MR. ZARGES: He's in charge of the conduct and 

11 application of company procedures at the jobs that 

12 he's responsible for including bubbling up employee 

13 concerns ultimately to him.  

14 MS. CHIDAKEL: Including the policy about no 

15 harassment or intimidation for employees who raise 

16 concerns? 

17 MR. ZARGES: That policy emanates from me.  

18 MS. CHIDAKEL: But Mr. Pardi was responsible 

19 for seeing that that was complied with, is that 

20 correct, from the beginning? 

21 MR. ZARGES: Yes, that's correct. Just to 

22 explain our operating divisions in different 
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1 industry areas, there is, for example, a power 

2 division and there is an industrial division. And 

3 those divisions are set up as though they were 

4 small companies essentially. And the executives in 

5 charge of them have complete responsibility for the 

6 conduct of all aspects of that business, reputation, 

7 job performance, client satisfaction, regulatory 

8 compliance, procedural compliance. They in essence 

9 are executors overseeing the whole conduct of that 

10 and responsible for it.  

11 CHAIRMAN GROBE: From an organizational point 

12 of view could you briefly describe your expectation 

13 for the quality organization? 

14 MR. ZARGES: As I have said the quality 

15 organization is organized principally to support a 

16 nuclear project although that work is a modest part 

17 of our total corporate work or even a minority of 

18 our power division's work. But that is their 

19 principal charter and that is why they exist. They 

20 also service some of our other programs where there 

21 is a customer quality control or quality assurance 

22 program. Typical.ly they are very different from 
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1 the quality programs that have been implemented on 

2 a nuclear program a-nd that deal with change order 

3 procedures or other aspects that a client company 

4 will identify as his quality program. And they 

5 will get involved peripherally in the setting up of 

6 those programs and in providing an internal level 

7 of inspection. But principally its mission is to 

8 make sure of our nuclear work, our procedures, our 

9 protocols, our inspections at the nuclear end.  

10 MR. BERSON: Where organizationally do hotline 

11 concerns come to your central office? Is there 

12 some designated individual or organization that 

13 receives these? 

14 MR. ZARGES: The hotline is monitored by our 

15 quality department and our personnel department.  

16 Then anything that comes on the hotline is 

17 distributed to the appropriate people including me 

18 to make sure that it's handled.  

19 MR. BERSON: So the quality department may 

20 receive these initial concerns? 

21 MR. ZARGES: Yes.  

22 CHAIRMAN GROBE: Is that a very active 
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1 program? 

2 MR. ZARGES: It's an active program. We have 

3 no complaints or infractions that have been reported.  

4 CHAIRMAN GROBE: Thank you.  

5 MR. ZARGES: The practical proof of these 

6 policies and attitudes is, of course, indicated in 

7 our results. They have to be proved as effective 

8 and reliable, and the intensity of their application 

9 has to be consistent. Here, in fact, are the results.  

10 As we have said we have complete exit interviews 

11 including a mandatory recording of any safety 

12 concerns upon exit. We have done that for over 

13 1500 craft and supervisory personnel on two projects 

14 that we have had since these procedures were 

15 implemented and completed. They are St. Lucie and 

16 Pt. Beach. We had no concerns throughout the 

17 program regarding safety in the work environment at 

18 St. Lucie. We did have one concern at Pt. Beach 

19 which was quickly and effectively dealt with within 

20 our procedural framework. We described that in our 

21 April 21st letter. We had other employee concerns 

22 that came up through this system at Waltz Mill that 
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1 were effectively and immediately dealt with. And, 

2 in fact, the people who filed concerns both at Pt.  

3 Beach and at Waltz Mill were not MK employees.  

4 They were on site, but they were aware of our system 

5 and they utilized our program to bring their concerns 

6 forward. So the proof is in the pudding as to 

7 whether or not this system is active, used, useful 

8 and responsive. I am convinced that our program is 

9 in place and that it is adequately and very effective

10 ly engraved in our fundamental approach to nuclear 

11 power.  

12 Let's now move to the enforcement action 

13 that we're here to talk about, Fort St. Vrain.  

14 There are obviously several specific elements of 

15 our business practices that I deemed inconsistent 

16 with the filing of this complaint. I was, therefore, 

17 completely blindsided by it and had detected no 

18 atmosphere and no attitude that would have supported 

19 it.  

20 First, we certainly have an extreme 

21 sensitivity to harassment, retaliation that was 

22 engendered throughout our organization as a result 
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1 of Fort St. Vrain. I felt strongly that any 

2 activity coming close to this sensitivity would 

3 have been instantly perceived and not tolerated.  

4 MS. CHIDAKEL: Can I interrupt with a question? 

5 If you did have certain awareness as a result of 

6 the Fort St. Vrain situation, wouldn't you have 

7 realized just in the appearance the reaction that 

8 occurred with regard to Mr. Artayet, specifically 

9 the fact that the QFR came out on the 14th and on 

10 the 15th the decision was made to remove him? 

11 MR. ZARGES: I wish we had been more sensitive 

12 to the appearance rather than the facts. I think 

13 we probably -- I probably should have. I was not 

14 aware that QFR was filed prior to this but probably 

15 should have had our antenna up higher.  

16 MS. CHIDAKEL: You were not aware at the time 

17 that Mr. Edleman and Mr. Pardi came to you and told 

18 you about what happened to Mr. Artayet? 

19 MR. ZARGES: I was subsequently aware of that.  

20 MS. CHIDAKEL: At that point they did not 

21 mention QFR findings to you? 

22 TOR. ZARGES: No.  
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1 MS. CHIDAKEL: Not to get off the subject, but 

2 on that line of questioning did they raise any 

3 issues with you when they came to see you that day 

4 as to why the action had been taken? 

5 MR. ZARGES: Oh, yes, indeed.  

6 MS. CHIDAKEL: And what specifically did they 

7 say? 

8 MR. ZARGES: There were areas of technical 

9 competence, of dysfunction between the advice he 

10 was providing to our project team and our project 

11 team's reading of that advice. But primarily it 

12 was dysfunction and lack of performance and the 

13 lack of technical competence.  

14 MS. CHIDAKEL: They didn't say anything about 

15 the QFR at that time? 

16 MR. STEIN: In hindsight does it bother you 

17 that it really isn't documented after what you just 

18 said about performance in the personnel file? It 

19 seems that you're operating in a very informal 

20 environment, meetings -- that performance meetings 

21 were not written down, minutes are not there, 

22 performance appraisals seem to be fairly good when 
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1 there were performance problems, there are no 

2 letters of censure, there are no letters of -- I 

3 mean there's nothing in the jacket to indicate -

4 MR. ZARGES: Well, I think in hindsight I wish 

5 we had documented this obviously to a fare thee 

6 well. But we are a pretty close knit and collabora

7 tive organization, and we all see each other every 

8 day. We have formal and informal discussions about 

9 all aspects of our business. We tend to manage our 

10 work that in a way we know what each other is doing 

11 and thinking and contemplating. And we don't do 

12 much and maybe we should do more of recording of 

13 memoranda and concerns to the files. So I guess I 

14 would agree with you obviously in retrospect.  

15 MS. CHIDAKEL: Had you heard of any problems 

16 around Mr. Artayet before the final decision was 

17 made? 

18 MR. ZARGES: Yes, from Mr. Pardi, from people 

19 at the job site. There was not the level of detail 

20 obviously that we and all of us are now aware of 

21 that I was aware of, but I was certainly aware that 

22 there was a dysfunctional relationship that went 
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1 beyond the normal give and take of the subject 

2 matter of a responsible party in a project team.  

3 Part of that had to do with the performance in the 

4 delivery of certain production documents as to 

5 relevant procedures in the field to support the 

6 project team and their requirements. Part of it 

7 had to do with arguments on the technical merits of 

8 various instructions that was given. So there was 

9 a general feeling that this was more than the 

10 ordinary friction that you sometimes get when 

11 people seem to disagree and there are shades of 

12 right or wrong. It was an inference that I had 

13 picked up.  

14 MR. STEIN: Is there a management directive in 

15 your personnel or human resources where there is a 

16 hierarchy of actions that you take when you are 

17 dealing with performance rather than removal or 

18 termination, putting them into like a performance 

19 improvement plan, doing activities to raise that 

20 person's performance before you have to take a more 

21 drastic step? 

22 MR. ZARGES: I guess I would say that removal 
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1 wasn't contemplated at the time; a transfer in job 

2 responsibilities was- contemplated at the time. And 

3 typically people are moved around in our company.  

4 It is a project-oriented company, and people move 

5 from support functions to job functions back and 

6 forth between jobs. So to transfer people and 

7 their responsibilities is a fairly commonplace 

8 activity in our company, and there is no specific 

9 protocol that goes along with that. So at the time 

10 it was more viewed, frankly, as a transfer of 

ii responsibility than it~was any kind of termination 

12 that would require the several steps that you might 

13 take to remediate an employee.  

14 MR. STEIN: It wasn't viewed as a demotion? 

15 MR. ZARGES: No, it was viewed as a lateral 

16 transfer.  

17 Let me also point out that the other 

18 inconsistency I felt existed as we were just 

19 discussing was that our home office employee base, 

20 those involved are relatively small; the nuclear 

21 staff is small. Our quality assurance support 

22 organization is small. They are long-term 
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1 employees. They have worked together frequently 

2 and often. We opera-te, as we- have said, in a 

3 somewhat collegial, nonformal, nonbureaucratic 

4 atmosphere. There is adequate access to all senior 

5 management including me to discuss any relevant 

6 disappointments or problems that might occur.  

7 And finally I would say that it just 

8 didn't square with my read of the character or the 

9 motives or the attitudes of the people involved.  

10 My read on this issue was strictly that it was a 

11 judgment of competence, that the procedures and the 

12 deliberation to reassign Mr. Artayet seemed to me 

13 well considered and properly motivated. So the 

14 filing, therefore, was disappointing but it would 

15 be appropriately addressed. The initial Department 

16 of Labor investigation seemed to provide support 

17 for this finding no discrimination.  

18 MR. STEIN: I have a question about that.  

19 Usually in the OSHA or I think this might have been 

20 Wage and Hour before that there is some attempt to 

21 reach a settlement before they make a decision.  

22 Was any attempt made between you or Mr. Pardi to 

) 
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1 reach a settlement with Mr. Artayet before it 

2 reached a level where they ha-d to make a decision? 

3 MR. ZARGES: I don't believe so. It was all 

4 after this, wasn't it? 

5 MR. EDMISTER: We didn't get a copy of the 

6 complaint. And the OSHA DOL investigator came over 

7 and talked to me, asked me certain questions, I 

8 answered, he agreed with our position and that was 

9 kind of the extent. I formally answered his 

10 questions.  

11 MR. STEIN: But he didn't try to get you two 

12 sides to reach a settlement? 

13 MR. EDMISTER: No, he didn't.  

14 MR. CLAYTON: You talked earlier about the 

15 reason for removing Mr. Artayet from the group 

16 welders position. It included competence problems, 

17 dysfunction I think you mentioned, communications 

18 with the site, quality of performance. If there is 

19 someone that is incompetent or dysfunctional, why 

20 would you consider moving them to another job as a 

21 lateral transfer? Why would you give him a transfer 

22 to another job with the same level of responsibility 
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1 or same compensation at least? 

2 MR. ZARGES: Sure, that-s a good question.  

3 Our discussion was that the rigors of the nuclear 

4 environment were a bit over his head. He lacked 

5 experience working in that environment, had diffi

6 culty in the interpretation of the codes and the 

7 relationship in the job site with experienced 

8 people applying the codes but that the work in the 

9 industrial side of our business is considerably 

10 less rigorous. I mean fundamentally it involves 

11 fairly fundamental welding solutions, you know, 

12 where the rigors and the upset conditions and the 

13 special materials and the code and the documenting 

14 requirements simply don't exist. All that's 

15 required is competent work, in some cases complete 

16 centration, in other cases you will have a material 

17 or two that are part of a job that need some special 

18 consideration. But the rigor is considerably 

19 different, more a mechanical application of welding 

20 technique than an engineered solution and a 

21 proceduralized protocol for welding as it exists in 

22 the nuclear field.  
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1 MS. CHIDAKEL: He had worked many years 

2 previously, as I understand it, in a project and 

3 that was a nuclear project.  

4 MR. ZARGES: Well, we speak to the experience 

5 of working in Section III and adjudicating the code 

6 requirements particularly, sorting out the code 

7 requirements.  

8 MS. CHIDAKEL: Hadn't he done that previously? 

9 MR. ZARGES: He had not set up the welding 

10 procedures, no. His experience was at a very low 

11 level. And he was supervised by a welding 

12 supervisor who has since retired but had done a lot 

13 of the fundamental work that we now expected Alain 

14 would have done.  

15 MS. CHIDAKEL: Given that lack of experience, 

16 why was he initially put on that Pt. Beach project? 

17 MR. ZARGES: Well, he was our corporate welding 

18 engineer. And it was true that he was untried in a 

19 similar position. We were not aware that he would 

20 not be able to handle it. It was his first cut at 

21 coming into the rigors of setting up a nuclear job, 

22 nuclear welding procedures.  
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1 MS. CHIDAKEL: And what was the date of that 

2 when he got that responsibility approximately? 

3 MR. ZARGES: It came when we won the job which 

4 was '95? 

5 MR. PARDI: '94, '95.  

6 MR. BERSON: Mr. Zarges, you described the 

7 home office atmosphere as informal and nonbureau

8 cratic, easy access to individuals at all levels.  

9 I guess I have come to understand that basically 

10 there was no discussion with Mr. Artayet by his 

11 management or Mr. Pardi about his performance 

12 problems prior to, you know, the decision being 

13 made in January or essentially none. And given 

14 this open atmosphere, what would have been your 

15 expectation in terms of counseling the employee and 

16 talking to him? 

17 MR. ZARGES: Well, good question. I think it 

18 was communicated through, if you want to say;, the 

19 chain of command. I am sure Drew and Lou had 

20 conversations about Artayet's sufficiency. I know 

21 the field and the project team had conversations 

22 with Lou about Artayet's sufficiency, I know they 
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1 had conversations with Artayet, I know they had 

2 conversations with h-is direct- supervisor, Andy 

3 Walcott. So it is clear that he was aware that 

4 there was dissatisfaction among many elements of 

5 our work force with what he was doing, the advice 

6 he was giving and his interface with the project 

7 team.  

8 MR. BERSON: Wouldn't one expect, though, that 

9 his direct supervisor or somebody would come and 

10 talk to him directly about these problems -

11 MR. ZARGES: I assume that happened.  

12 MR. BERSON: -- and steps to correct? 

13 MR. ZARGES: I assume that he and Mr. Walcott 

14 had those conversations. And I think the way he 

15 behaved indicated that he knew that there was a 

16 level of dissatisfaction. So I wouldn't 

17 characterize him at all as being unaware that the 

18 problems existed.  

19 MR. CLAYTON: Can you expand on how he behaved 

20 that indicated that he was aware of that dissatis

21 faction? 

22 MR. ZARGES: I think he was maybe aggressively 
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1 defensive about some of the positions that he had 

2 taken -- that's a fair characterization -- in a way 

3 that you wouldn't anticipate if the circumstances 

4 were normal and there was the usual give and take 

5 between the support element and the project team.  

6 MR. GAVULA: I will just ask a question about 

7 Mr. Artayet's abilities. If you had concerns about 

8 his nuclear background, can you give me your 

9 thoughts on why he was asked to do the follow-up 

10 audit after Hartford came up with their findings? 

11 If you were worried about his technical concerns 

12 wouldn't it have been more appropriate to use 

13 somebody else to do that? 

14 MR. ZARGES: It probably would have, yes.  

15 MR. GAVULA: So were his findings -

16 MR. ZARGES: Mr. Walcott, I am sure, was given 

17 that charter, and I think he enlisted Mr. Artayet 

18 in doing that. I would say that Mr. Walcott 

19 probably should have also enlisted a third party 

20 instead of reflexively using Mr. Artayet.  

21 MR. GAVULA: Were Mr. Artayet's findings valid 

22 or invalid with respect to his audit? 
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MR. GAVULA: And yet he found his own problems 

MR. ZARGES: Well, yes.  

MR. PARDI: Let me rethink what I said. Some 

s findings were valid, but there were some of 

-- In fact, I believe that the more technical 

relative to input were not valid. And looking 

on it now, a lot of the findings were things
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MR. ZARGES: I am not sure ± can answer hnat.  

Do you know? 

MR. PARDI: I am sorry? Were Artayet's 

findings valid or invalid? I think for the most 

part they were valid.  

MR. GAVULA: So there seems to be some 

dichotomy, I guess, with respect to his actual 

knowledge or technical expertise. In one way he's 

viewed as not having it, but in other ways he's 

demonstrating it based on his-- by doing the audit 

and finding the facts valid.  

MR. ZARGES: Asking him to audit his own work 

was probably the incorrect thing to do -- to have 

done. We should have perhaps enlisted a third 

party.
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1 that he created by making our procedures so 

2 difficult to understand. If-you look at one of our 

3 corporate procedures, I mean it is really extremely 

4 difficult to understand. When the site tried to 

5 develop site-specific procedures from those very 

6 complex corporate procedures, that contributed in 

7 my mind a lot to the difficulties that we had 

8 there. So I change what I said. Some of his 

9 findings if I recall were valid, but there were 

10 some that were not valid. There were some that 

11 were distinctly not valid. I think the technical 

12 ones relative to heat input were not right.  

13 CHAIRMAN GROBE: When you refer to heat input 

14 we're specifically talking about the issue with the 

15 girth welds at Pt. Beach? 

16 MR. PARDI: I can't remember which that was 

17 specific to. Was it the girth welds particularly 

18 or the carbon steel main steam? 

19 MS. COOPER: I don't recall myself. But the 

20 problem was that on the corporate procedure that 

21 was the model for the site procedure, the corporate 

22 procedure was incorrect in a couple of instances 
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1 and the site relied, as they were directed to, on 

2 the corporate procedure and carried over the 

3 mistake to the site procedure. And then in the 

4 final analysis when Artayet was reviewing all the 

5 procedures and comparing them, he did pick this up 

6 that the site was wrong and he was wrong. And in a 

7 couple of cases the site actually corrected his 

8 error.  

9 CHAIRMAN GROBE: So his finding was valid 

10 then? 

11 MR. PARDI: The finding about heat input was 

12 valid, but it was something that he created.  

13 MS. COOPER: It was valid, not a code violation.  

14 It was the procedures within the company -- An 

15 internal company procedure set up by Artayet was 

16 that the site WPSs were to be bound by a corporate 

17 WPS which had wider parameters. So in some instances 

18 his corporate WPS, which is supposed to be based on 

19 data taken from mechanical testing, was incorrect.  

20 And, therefore, the site followed his corporate WPS 

21 and picked up on the error. They don't necessarily 

22 see the data. If they are given his WPS they should 
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1 be able to bound their requirements by his corporate 

2 WPS .  

3 CHAIRMAN GROBE: I understand. I am trying to 

4 understand Mr. Pardi's comments that some of the 

5 findings of his audit in early January were not valid.  

6 MR. PARDI: Right.  

7 CHAIRMAN GROBE: Is what you are saying some 

8 of the findings in his audit in early January 

9 pointed out errors that had previously been made or 

10 were there invalid findings? 

11 MR. PARDI: There were invalid findings.  

12 CHAIRMAN GROBE: Could you describe one of 

13 those? 

14 MR. PARDI: The one I remember most was relative 

15 to heat input. And there were two issues about the 

16 heat input. One was that heat input is derived at 

17 multiplying the amps times the volts and divided by 

18 the travel speed and you come up with a number.  

19 Ordinarily the higher the heat input the more critical 

20 the welding is. And so Alain, despite the fact that 

21 he qualified the procedure using a set of amps and 

22 volts and travel speed that would give, let's say, 
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1 100 joules per inch as the heat input, just decided 

2 to be conservative and say the maximum heat input 

3 in this procedure shall be 80 joules per inch. But 

4 he left the amps and volts and travel speeds such 

5 that if you welded at the top end of the procedure 

6 you could exceed the heat input, and that 

7 invalidated that welding procedure.  

8 CHAIRMAN GROBE: So his finding was valid? It 

9 pointed out an error in the welding procedure that 

10 had previously been made? 

11 MR. PARDI: But it was his error.  

12 CHAIRMAN GROBE: I understand. We're trying 

13 to differentiate -

14 MR. PARDI: I can't remember, Jack, exactly 

15 how that came up. But I remember in resolving the 

16 problem we went back and saw that it was his error 

17 and in his being conservative he produced a procedure 

18 that didn't work. If you looked at the amps and 

19 volts and travel speed, you couldn't come up with 

20 the heat input that he allowed.  

21 MR. BERSON: But Jack's drawing a distinction 

22 between his findings, you know, looking back at 
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1 what he had done previously. Were those findings -

2 You know, if he, for example,- said procedure XYZ is 

3 in error because of heat input problems, was that 

4 finding correct or not correct? That's the general 

5 question.  

6 MR. PARDI: I understand what you are saying.  

7 MR. HICKEY: Wasn't there, Lou, a specific 

8 evaluation and close-out of each of his findings? 

9 MR. PARDI: Yes.  

10 MR. HICKEY: That's documented. And he's 

11 having a hard time remembering from memory.  

12 MR. PARDI: We went through these things a 

13 number of times. We even got Webco involved and 

14 went through them again. There were clearly -- To 

15 the best of my recollection there were findings 

16 that were correct, there were some findings that 

17 were incorrect, and there were some findings in my 

18 opinion that he caused. And the way he caused them 

19 was that the corporate procedures were incorrect 

20 and that trickled down to get into the site-specific 

21 procedures. That's to the best of my recollection 

22 right now.  

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



48

1 CHAIRMAN GROBE: And when was this evaluation 

2 of his findings done? This was after January 15th.  

3 MR. PARDI: Oh, yes. After I saw the QFR -

4 No, I am sorry, after Andy debriefed me at the 

5 audit finding. Then I told Andy let's go back and 

6 do a top to bottom review of our welding procedures.  

7 When we got the QFR we then continued to review our 

8 welding procedures. We had numerous reviews of our 

9 welding procedures including even some outside people.  

10 Webco brought in some experts. Those procedures 

11 were reviewed and a series of reports were 

12 developed over the next six or eight months. We 

13 continued to look at them.  

14 CHAIRMAN GROBE: But no evaluation of the 

15 findings was done before action was taken with 

16 respect to Mr. Artayet? 

17 MR. PARDI: No, no. Except the Hartford Steam 

18 Boiler ones were the ones I evaluated in my mind 

19 and knew they were valid findings.  

20 CHAIRMAN GROBE: The specific finding on the 

21 Hartford Steam Boiler that had potential hardware 

22 ramifications indicated was a heat input issue with 
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1 respect to the steam generator girth weld? 

2 MR. PARDI: That's what-I am having trouble 

3 remembering, if it was the girth weld or main steam 

4 feed water welds.  

5 CHAIRMAN GROBE: Had that issue been 

6 previously raised and resolved on site? 

7 MR. PARDI: No, I don't believe so. I don't 

8 believe so.  

9 MS. CHIDAKEL: Are you finished, Jack? I am 

10 sorry.  

11 CHAIRMAN GROBE: Did that finding -- What 

12 action was taken by you as a result of that ANI 

13 finding specifically with respect to the work done 

14 at Pt. Beach? 

15 MR. PARDI: Well, that's when I told Andy 

16 Walcott we had to do a top to bottom review of our 

17 welding procedures and obviously including that 

18 finding. And we went back and looked at all of our 

19 welding procedures and we resolved that heat input 

20 question to everybody's agreement without removing 

21 any welds or making any repairs.  

22 CHAIRMAN GROBE: And you're not aware that 
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1 that issue had -already been raised and addressed on 

2 site? 

3 MR. PARDI: I don't remember being aware of 

4 that, Jack.  

5 MS. CHIDAKEL: This question is either for 

6 Mr. Zarges or for Mr. Pardi or both of you, whoever 

7 chooses to answer it. And I realize this is 

8 hindsight now. But just going over the situation 

9 as I am understanding it, you have Mr. Artayet who 

10 had in your words very little experience with nuclear, 

11 certainly not the level of experience, you know, 

12 that meets the code. He was put into Pt. Beach.  

13 He first becomes involved in 1995 with Pt. Beach.  

14 Mr. Zarges, apparently you're aware, you said earlier, 

15 that there were problems with him and with his 

16 performance. And yet -- And you have this height

17 ened sensitivity about raising safety concerns and 

18 not discriminating against employees who raise 

19 concerns. And yet you don't document any of these 

20 performance problems with Mr. Artayet and you know 

21 he hasn't got the experience yet you keep him on 

22 the Pt. Beach project. And then he's not removed 
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1 as GWE until right after he finds these findings, 

2 the-QFR findings. Can you give us an explanation 

3 of this looking at this? I mean again I know this 

4 is hindsight. But looking at this, you know, what 

5 logical explanation could you provide for this 

6 whole scenario? 

7 MR. ZARGES:- I will go through a couple of 

8 points. One is that I joined the company at the 

9 end of '91. Alain was already in the position that 

10 he currently occupies and was represented as having 

11 nuclear experience. I fundamentally accepted his 

12 credentials as he presented them and took it that 

13 he was prepared to execute responsibilities in the 

14 nuclear welding arena. Perhaps I shouldn't have, 

15 but I did. I accepted the organization as I found 

16 it, and I accepted his credentials as I thought 

17 they were.  

18 On Pt. Beach and on all steam generator 

19 replacements for that matter it's kind of an 

20 escalating involvement. Typically when we say we 

21 started in '95, there is a long lead time before 

22 actual work is mobilized in the field and outage 
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1 work begins. And so it's a gradual ramp-up of 

2 activity and involvement. So it's not a job that's 

3 booked and boom, you know, everybody is mobilized 

4 and all ready -- where you're all ready, you're at 

5 a pitch of activity and where items, performance, 

6 technical issues are in bold relief. It's kind of 

7 a slow, steady build-up, I guess. In the case of 

8 Pt. Beach a year and a half lead time -

9 MR. PARDI: Yes.  

10 MR. ZARGES: -- before we actually got to the 

11 point of mobilizing in the field and preparing for 

12 the outage. So it's kind of a slower build-up to 

13 the point where you get to the more intense level 

14 of activity as you prepare for the outage and you 

15 review the levels of interaction, preparedness and 

16 so forth. And it's then that you begin to get the 

17 kind of feedback that would come to my level that 

18 this is a little more difficult than a normal give 

19 and take between a support group and a building 

20 project team.  

21 MS. CHIDAKEL: Yet you kept Mr. Artayet on 

22 without documenting any of these problems? 
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1 MR. ZARGES: From our point of view the level 

2 of dysfunction didn't arise to the level where you 

3 would have concluded immediately that he was 

4 incompetent.  

5 MS. CHIDAKEL: What made you decide then when 

6 Mr. Pardi and Mr. Edleman came to you on the 15th 

7 that they were right, that at that point he should 

8 be transferred? 

9 MR. ZARGES: Well, at that point I think there 

10 was a long -- a longer and more intense body of 

11 experience that had to do with the outage. The 

12 outage had just been completed about Christmastime.  

13 So this was a more current event that they may have 

14 seen. When they came and started talking about 

15 this over the holidays, it was really in light of 

16 the experience they had gained going through this 

17 outage and through the intense give and take that 

18 occurs actually in the field doing the work. So it 

19 had reached kind of a crescendo.  

20 I also have and do have a high regard for 

21 several of Mr. Pardi's attributes. As I have said 

22 he is not just responsible -- he's not just a 
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1 production person. He's responsible for the full 

2 sweep of our conduct in this arena including our 

3 reputation, service to clients, our compliance, 

4 everything. So he has got some pretty good ballast 

5 before he is going to make a conclusion and a 

6 decision. I felt he was in a position to weigh 

7 evidence maybe for a considerable period of time 

8 before he would come to such a blunt conclusion.  

9 And I also knew that his personal background not 

10 only included a lot of nuclear construction himself, 

11 but also experience in welding specifically and 

12 then the rigors of nuclear. So he was probably the 

13 person in our organization who was in the best 

14 position to make a conscientious, balanced 

is technical judgment on this situation. That weighed 

16 very heavily.  

17 I also didn't hear any disagreement from 

18 any quarter in our project environment or in our 

19 support environment or home office environment with 

20 the conclusions that were reached. It seemed to 

21 square up with the things that I had been hearing 

22 and some of the things that I knew first-hand, not 
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1 necessarily about technical performance but opera

2 tional performance, late delivery, for example, of 

3 procedures and inattention to resolving some of 

4 these conflicts. So as we came to the point where 

5 we finally had a body of work that was reviewed, 

6 considered and judged by people I regard to be fair 

7 and technically competent and whose judgment I find 

8 lines generally up with what I have been hearing 

9 although not necessarily at that level of detail, 

10 it all rang very true to me. And I found their 

11 arguments, their persuasiveness and their 

12 presentation of the facts quite persuasive.  

13 MR. STEIN: Are you finished, Susan? 

14 MS. CHIDAKEL: Yes.  

15 MR. STEIN: I have some questions on strategy 

16 that you had during the Department of Labor 

17 proceeding. I noticed on one of the bullets you 

18 were surprised by the ALJ's decision. Our 

19 enforcement policy and enforcement manual that 

20 Brent has in front of him emphasizes early settle

21 ment of these type of issues, to make the employee 

22 whole, to limit the chilled environment at the 
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1 facility by early disposition of these issues.  

2 From what I just heard there-wasn't settlement talk 

3 at the OSHA stage and then there was an appeal to 

4 the ALJ. And I am not clear whether you started 

5 discussing settlement or you made a strategic 

6 decision to go into litigation and to complete the 

7 process. And then I know that you settled with him 

8 finally after the ALJ decision. Can you work -- I 

9 am glad you brought your in-house counsel. Can you 

10 work through your strategy at the ALJ stage? 

11 MR. ZARGES: Well, I suppose that one of our 

12 shortcomings in our dealings with the ALJ was that 

13 we were convinced that this wasn't an item that 

14 would rule against us. I mean maybe we were too 

15 much not appreciating the other side of the 

16 arguments.  

17 MR. STEIN: You had an unhappy employee in 

18 West Virginia. I mean his family was in Cleveland.  

19 He had some real issues that it didn't seem you 

20 were addressing that maybe could have settled this 

21 at an earlier stage.  

22 MR. ZARGES: Well, I think we had willingness 
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1 to settle. But I also think that there was a -

2 It-'s not a punitive element in our company to take 

3 a job in the field as a supervisor. That's where 

4 the action is in our company. And anybody who 

5 aspires to having a fulfilled career with a 

6 position of responsibility needs to go into the 

7 field and get supervisory experience. So I 

8 wouldn't altogether characterize being assigned to 

9 a job in a construction company as something that's 

10 detrimental or something that seems on the face of 

11 it oppressive.  

12 MR. STEIN: Was there ever an effort made 

13 before the ALJ's decision to settle this? 

14 MR. ZARGES: I don't think we did anything 

15 before the ALJ's decision. I may have asked if 

16 there was a willingness to settle.  

17 MR. EDMISTER: All I think he wanted to be was 

18 group welding engineer in charge of nuclear. And 

19 that was the big thing. He wanted to get back and 

20 be in charge of nuclear welding. And we had a 

21 situation of competence -- a question of competence 

22 at that time. And I didn't really look at -- I 
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1 guess like Tom I didn't really look at it as though 

2 he was demoted. He had a lateral transfer. And 

3 all of us spend time in the field at one time or 

4 another for varying lengths of time on various 

5 projects. This was fairly close to home.  

6 MS. CHIDAKEL: You do realize that an involun

7 tary transfer even if you don't think it's 

8 detrimental or it doesn't lower his salary or 

9 anything else, you realize that that still can be a 

10 violation.  

11 MR. EDMISTER: It wasn't involuntary in that 

12 we didn't direct him to go there. It was a -- The 

13 opportunity came up and he took it.  

14 MS. CHIDAKEL: Well, he had at that point been 

15 removed as GWE, right? 

16 MR. EDMISTER: Right.  

17 MS. CHIDAKEL: Let me follow up my last question 

18 though on another tack. And I think Mike may have 

19 been getting to this or may have meant this to be 

20 part of his question. The ALJ decision came out 

21 and you were surprised by it. Did the company 

22 appeal that decision? 
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1 MR. EDMISTER: Yes.  

2 MR. ZARGES: We did file an appeal, yes.  

3 MS. CHIDAKEL: At that point what happened? 

4 Was there a settlement? 

5 MR. ZARGES: We subsequently settled, I guess, 

6 before the appeal came up.  

7 MR. EDMISTER: Yes.  

8 MS. CHIDAKEL: You settled after you filed an 

9 appeal? 

10 MR. EDMISTER: We filed an appeal and we settled.  

11 He was directed to come back to work and there were 

12 difficulties, and we reached a settlement with him.  

13 MS. CHIDAKEL: I didn't hear you.  

14 MR. EDMISTER: We were directed to take him 

15 back by the ALJ. We took him back. There were a 

16 lot of difficulties. We reached a settlement 

17 agreement and he left the company, and the appeal 

18 was never resolved.  

19 M8. CHIDAKEL: Okay. Thank you.  

20 MR. WEIL: If you could, Mr. Zarges, could you 

21 explain Mr. Artayet's duties as the group welding 

22 engineer vis-a-vis what position he occupied in 
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1 West Virginia? 

2 MR. ZARGES: He was supervisor of piping 

3 systems and provided consultation on welding for 

4 all systems peripherally while he was there, piping 

5 systems being the most welding intensive part of 

6 our work.  

7 MR. WEIL: So that somehow sounds like he was 

8 in charge of the welding procedures, the products 

9 at that West Virginia construction site.  

10 MR. ZARGES: That was part of his duties, yes.  

11 But it included more general field supervision as 

12 well.  

13 MR. WEIL: Did he supervise people in that 

14 position? 

15' MR. ZARGES: Yes, a modest staff.  

16 MR. STEIN: And he retained pay, the same pay 

17 he had in Cleveland? 

18 MR. ZARGES: Yes.  

19 MR. BERSON: How did he perform? 

20 MR. ZARGES: Adequately.  

21 MS. CHIDAKEL: When he was group welding 

22 engineer before he was taken out of that position 
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1 and transferred, what was your understanding -

2 your own understanding of the responsibilities of 

3 the GWE as opposed to the PWE? 

4 MR. ZARGES: Well, the group welding engineer 

5 is the custodian of our corporate standards for 

6 welding. And what he does is prepare protocol for 

7 our welding procedures and prepares the general 

8 procedures that the site procedures then must 

9 conform to. He writes the protocol that the sites 

10 follow, in other words. They write the implementing 

11 documents; he writes the master documents.  

12 MS. CHIDAKEL: Well, after they did that would 

13 you have expected him to review or approve -

14 MR. ZARGES: Absolutely. It's his responsi

15 bility to ensure that the procedures that are being 

16 used and developed on site conform back to the 

17 corporate mother documents if you will.  

18 CHAIRMAN GROBE: If there is a question 

19 developing regarding Mr. Artayet's competence in 

20 that role as provided your oversight assurance of 

21 quality welding and your company was engaged in a 

22 very welding-intensive project like the steam 
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1 generator replacement project at Pt. Beach, why was 

2 acti-on with respect to this incompetent employee 

3 deferred until after the completion of the project? 

4 MR. ZARGES: I think for me the key word in 

5 your question is developing because it really did 

6 develop over the course of the project. We weren't 

7 intensely aware of these issues. And, in fact, and 

8 quite honestly I think the project solved a lot of 

9 these issues and corrected many of the procedures in 

10 -- the procedural inadequacies that may have existed 

ii and in doing so provided cover if you will for the 

12 group welding engineer. That was not the intent of 

13 the group welding engineer's job. It was his job to 

14 do that, not the project's job to ensure compliance.  

15 So I think that the project in some sense stepped into 

16 the vacuum and fulfilled some of those roles and 

17 responsibilities. And that may have shielded us 

18 from the consequences of following decisions unilater

19 ally and without questioning decisions that he may 

20 have made about conduct of his work on the job.  

21 And I also think that he colored some of the 

22 events, quite frankly, when he was in the home office 
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and had an opportunity to and took the opportunity 

to present his spin, if that's the right word, on 

some of this dissention and some of the controversy 

that existed between him and the site and got his 

side of the case a good hearing.  

MR. BERSON: Did he ever talk to you directly 

prior to the 15th of January? 

MR. ZARGES: Yes, but not about any of these 

specific issues or welding competence or his 

relationship with the field.  

MR. BERSON: I take it you didn't raise with 

him any of the feedback you had been receiving -

MR. ZARGES: I did not.  

MR. BERSON: -- that was negative? 

MR. STEIN: We asked you to describe the 

corrective actions taken by MK following the Fort 

St. Vrain incidents. I would like to push the 

envelope a little bit and ask you have you put any 

thoughts into corrective actions resulting from 

lessons learned in this incident? 

CHAIRMAN GROBE: Before we get there do you 

have additional presentation you want to go through
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1 and is that included in your presentation? 

2 MR. ZARGES: Yes, I will.  

3 MR. WEIL: I have got a line of questioning 

4 first. In yesterday's testimony from Mr. Pardi, I 

5 believe, he talked about a section of the quality 

6 assurance manual dealing with the group welding 

7 engineer's responsibilities. What were your 

8 expectations of the group welding engineer in terms 

9 of reviewing and approving welding procedures? 

10 MR. ZARGES: He was expected to do exactly 

11 that, review and approve welding procedures.  

12 MR. WEIL: Thank you. Unfortunately we don't 

13 have the document. Maybe Mr. Hickey does. But the 

14 quality assurance manual, I believe, says that the 

15 group welding engineer was only responsible for 

16 reviewing. And I believe the word approving was 

17 absent from that procedure.  

18 MR. ZARGES: Well, the intent of the review 

19 was to assure that any project procedure was in 

20 compliance with the requirements of the company per 

21 the corporate welding procedures. If there was any 

22 inconsistency his clear understanding and my clear 
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1 understanding was that through that review he would 

2 resolve that inconsistency. -If he had to come to 

3 Lou or to me or to anybody to make sure that it was 

4 resolved in a way that was consistent with our 

5 corporate standards, then that was clearly the 

6 expectation. I think that was his expectation as 

7 well as mine. I don't know what was in his mind.  

8 MR. WEIL: By any chance did you have an 

9 opportun~ity to communicate that expectation to 

10 Mr. Artayet when he was hired or later? 

11 MR. ZARGES: I may have when I first came in 

12 and we talked about job responsibilities back in 

13 '91 or '92, but I can't recall.  

14 MR. WEIL: I understand it's a long time ago.  

15 MR. ZARGES: But I saw nothing inconsistent 

16 with my expectation either from him or from them.  

17 MR. STEIN: For my own clarification of your 

18 expectations were you aware before January 15th 

19 when the adverse action occurred of the memo dated 

20 August 1st, 1996, from Artayet to Rusty Gordon 

21 delegating his authority for the Pt. Beach -

22 MR. ZARGES: I certainly wasn't aware of it at 
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1 the time. I am aware of it now, but it wasn't -

2 MR. STEIN: Up to January 15th you were not 

3 aware of it? 

4 MR. ZARGES: No.  

5 MR. HICKEY: I could let you have the language 

6 if that's what you would like. It's Section 2.2 of 

7 QAI 11.2. I don't have the actual document but it's 

8 quoted here in the materials from the investigation.  

9 And it says, "The group welding engineer is 

10 responsible for the procedure qualification process 

11 which includes preparation and approval of corporate 

12 WPSs and supporting PQRs. The GWE is responsible 

13 for the review of all project-specific ASME and AWS 

14 welding procedure specifications." 

15 MR. WEIL: I believe that is new information 

16 as opposed to yesterday. We don't have the 

17 transcript obviously.  

18 MR. BERSON: Chuck, I think you're referring 

19 to the quality assurance manual. That's a quality 

20 assurance instruction.  

21 MR. HICKEY: That's the one Mr. Pardi cited 

22 yesterday.  
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1 MS. CHIDAKEL: There was a discrepancy 

2 though. I remember-reading in the Stier report or 

3 one of the transcripts there was a discrepancy. It 

4 wasn't clear. As I recall something about there 

5 was a discrepancy between that and the quality 

6 manual and which one applied. I mean it wasn't all 

7 real clear. Isn't that correct? It may have been 

8 specified.  

9 MR. HICKEY: I think it was real clear to 

10 Mr. Artayet. That's what he said. And I think it 

11 was clear to Mr. Pardi which is what he said 

12 yesterday.  

13 MS. CHIDAKEL: There was another document that 

14 conflicted with that, wasn't there? 

15 MR. HICKEY: There is another document. And 

16 my recollection -- I don't have it in front of 

17 me. In my recollection it is less precise and less 

18 clear. But I think the issue that this all goes to 

19 is whether or not Mr. Artayet understood his 

20 responsibilities. And as to that Mr. Artayet 

21 testified that he did understand and that's what he 

22 understood they were.  
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1 MR. WEIL: Not to belabor this point because I 

2 may well have been wrong, but just for clarification 

3 you're reading from a quality assurance instruction, 

4 correct? 

5 MR. HICKEY: Yes, 11.2.  

6 MR. WEIL: I will direct this to Mr. Zarges or 

7 Mr. Pardi. Is the 4uality assurance instruction a 

8 sub document to thc: quality assurance manual? 

9 MR. PARDI: ýes.  

10 MR. WEIL: Pnd is the quality assurance 

11 instruction site specific or corporate wide? 

12 MR. PARDI: We have both corporate QAIs and 

13 site QAIs.  

14 MR. WEIL: Mr. Hickey, are you reading from a 

15 corporate QAI or a site QAI? 

16 MR. HICKEY: It's not identified other than by 

17 a number.  

18 MS. COOPER: It's corporate.  

19 MR. WEIL: Thank you.  

20 MS. CHIDAKEL: Mr. Zarges, you said, I 

21 believre, that you had spoken to Mr. Walcott about 

22 your concerns about Mr. Artayet? 
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1 MR. ZARGES: No, I said that I believe that 

2 Mr. Walcott had spoken to Mr. Artayet.  

3 MS. CHIDAKEL- But you didn't speak to 

4 Mr. Walcott? 

5 MR. ZARGES: Not specifically about him.  

6 MS. CHIDAKEL: ALout any of your concerns? 

7 MR. ZARGES: No.  

8 MS. CHIDAKEL: Had you heard anything from 

9 Mr. Walcott or did you hive any impression from 

10 Mr. Walcott about whethei Artayet was actually 

11 reviewing the procedures according to your 

12 expectations of the position? Was there any 

13 discussion about that ever cr -

14 MR. ZARGES: No.  

15 MS. CHIDAKEL: Nothing ever was said about 

16 that? 

17 MR. ZARGES: No.  

18 MS. CHIDAKEL: Mr. Walcott w.s one of your 

19 staff there at headquarters, thoug.i? 

20 MR. ZARGES: Yes.  

21 MS. CHIDAKEL: And you said the office was 

22 fairly small.  
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1 MR. ZARGES: Right.  

2 MS. CHIDAKEL: So that you saw each other 

3 every day. Wouldn't it be rather obvious that you 

4 might have mentioned something to Mr. Walcott since 

5 the office was small about the fact there were 

6 these problems with Mr. Artayet who actually 

7 reported to Walcott particularly? You saw each 

8 other all the time and you discussed things on an 

9 informal basis.  

10 MR. ZARGES: I presume whatever problems there 

11 were were problems that were being handled at his 

12 level and at Alain's level. I didn't push to get 

13 involved in those. So I did not; I did not mention 

14 that.  

15 MR. STEIN: Do you ever get involved in 

16 personnel performance-type issues of this type for 

17 other employees? 

18 MR. ZARGES: Occasionally.  

19 MR. STEIN: Does this happen often? 

20 MR. ZARGES: No, only fundamentally when 

21 they're brought to me or I see some situation that 

22 I believe I have to intervene in. It's not a 
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1 standard routine for me.  

2 MS. CHIDAKEL: -When did-you become aware of 

3 the QFR filings, do you recall? 

4 MR. ZARGES: It wasn't long after the 15th. I 

5 think I just got them in the mail, in the regular 

6 company mail. So it would probably be about two 

7 days after they were put into the record or sent.  

8 MR. BERSON: And that didn't bother you at 

9 that point even though it was after the fact in 

10 terms of his removal that maybe we have got some 

11 protected activity here? 

12 MR. ZARGES: No. No, it didn't.  

13 MR. BERSON: How often -- In the timeframe 

14 the Summer of '96 through January of '97 how 

15 frequently would you speak to Alain on an informal 

16 basis? 

17 MR. ZARGES: Oh, on a very informal basis I 

18 would probably see him once every three weeks or 

19 four weeks. Obviously we both had travel schedules.  

20 I am probably in the office a day a week and he's 

21 got a travel schedule too. So while we're both 

22 based there, we are not there every day.  
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1 MR. WEIL: You bring up travel schedules.  

2 That brings up a line of questioning. What other 

3 projects at that time was Mr. Artayet involved with, 

4 and what amount of his travel if you know was spent 

5 on those projects versus amount of time he would 

6 have spent overseeing nuclear programs? 

7 MR. ZARGES: I know that now better than I did 

8 then because we have some record of what he was 

9 doing during the period of all this. I can give 

10 you first my general ground rules which I think 

11 everybody agreed to, which is that the nuclear 

12 programs take priority. And there was no question 

13 of that, that their requirements and their 

14 production needs were the fundamental responsibility 

15 of the group welding engineer and of our quality 

16 assurance department for that matter. He was 

17 involved in other projects on an as requested 

18 basis, essentially was a consultant that people 

19 availed themselves of if they had a problem or if 

20 they had a situation or troubleshooting. So his 

21 work in industrial work principally was sporadic 

22 and on request. He also from time to time would 
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1 assist Andy because Andy needed help doing certain 

2 things. Andy was -- Obviously it was a small 

3 department, so he operated as kind of an assistant 

4 every once in a while to Andy Walcott.  

5 MR. WEIL: So from what you have learned more 

6 than likely since the period of time we're really 

7 reviewing, do you have a ballpark figure of how 

8 much time Mr. Artayet spent supporting or traveling 

9 in support of the industrial side of your operation? 

10 MR. ZARGES: I would think that during this 

11 period he spent too much time doing that, which was 

12 probably, oh -- and I am going to surmise -- on the 

13 order of 40% perhaps.  

14 MR. WEIL: I assume this travel had to be 

15 approved.  

16 MR. ZARGES: By his supervisor, Mr. Walcott.  

17 MR. WEIL: Okay. So Mr. Walcott was obviously 

18 aware -- Well, that's an unfair question, I guess.  

19 MR. HICKEY: Just for your information his 

20 travel schedule and his participation in other 

21 projects is discussed in some detail. I will give 

22 you the page cites. It's 332 and following of the 
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1 Stier materials. It talks about his travel to 

2 represent other projects.  

3 MR. WEIL: Yes. Yes, I recognize that. I 

4 just wanted to bring it out for the record here.  

5 CHAIRMAN GROBE: Could you just briefly 

6 summarize the topics that you plan to cover in the 

7 remainder of the presentation? 

8 MR. ZARGES: Absolutely. I have some very 

9 important subjects that I would like to cover.  

10 CHAIRMAN GROBE: I am trying to decide when to 

ii take a break.  

12 MR. ZARGES: I want to discuss the ALJ 

13 decision and the subsequent decision to hire Stier, 

14 Malone. I want to talk bluntly about the findings 

15 in the Stier report and where they led me and what 

16 my conclusions are based on those findings. I do 

17 want to talk about after action, corrective actions 

18 if you will and some of the things that we have 

19 nevertheless done as a response to this alleged 

20 violation and to the Stier report. And then 

21 finally I want to give you a conclusion. So it's 

22 probably the bulk of my presentation yet to go.  
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1 CHAIRMAN GROBE: Would this be an appropriate 

2 time for a break? 

3 MR. ZARGES: It would.  

4 CHAIRMAN GROBE: Let's take a break until 

5 quarter to 11:00.  

6 (Following an interruption the 

7 hearing was continued as follows:) 

8 CHAIRMAN GROBE: Why don't we get started.  

9 Before you get started a couple of questions came 

10 up just to clarify where we're at, and then we'll 

11 get back into your presentation.  

12 First on the procedure approval process.  

13 And I think, Lou, you want to talk a little bit 

14 about welding procedure approval, the corporate 

15 procedure review and approval process for welding 

16 procedures and standards. Other than Mr. Artayet, 

17 is there another technically competent welding 

18 engineer that reviews those procedures? 

19 MR. ZARGES: He's the last stop on our review 

20 and approval.  

21 CHAIRMAN GROBE: So he prepares them and he's 

22 the only technical reviewer of those procedure? 
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1 What is the approval process? 

2 MR. PARDI: There was no approval process for 

3 the corporate procedures. Now, the corporate 

4 procedures are not used in the field; site-specific 

5 procedures are developed and used. But the 

6 corporate welding procedures are used to determine 

7 the format and what our procedures look like.  

8 CHAIRMAN GROBE: Do the corporate welding 

9 procedures provide for many welding applications, 

10 normal welding applications as well as bounding 

11 criteria for the site procedures? 

12 MR. PARDI: I am sorry, Jack, what is that? 

13 CHAIRMAN GROBE: There are two different kinds 

14 of welding that you would engage in. One would be 

15 more routine kind of welding activities and then 

16 there's much more specialized type welding 

17 activities that you would occasionally engage in.  

18 MR. PARDI: Right.  

19 CHAIRMAN GROBE: Do the corporate welding 

20 procedures provide bounding criteria for the site 

21 procedures as far as approved protocols for 

22 accomplishing welds of varying natures? 
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1 MR. PARDI: The corporate welding procedures 

2 provide guidelines. I mean they are actually 

3 welding procedures and they provide guidelines and 

4 a format by which the site-specific procedures 

5 should be put. together. Now, sometimes if the 

6 corporate welding procedure -- the qualification 

7 evidence for the corporate welding procedure meets 

8 the qualification evidence of the procedure at the 

9 site, then the corporate welding procedure 

10 qualificatiort evidence will be used. And in that 

11 case the amps and volts and the bounding things are 

12 used.  

13 CHAIRMAN GROBE: Okay. And it's only when you 

14 get outside of already qualified corporate welding 

15 procedures that you would have to then go and 

16 qualify a specific job-related procedure.  

17 MR. PARDI: Right. But even if we had the 

18 qualification parameters in a corporate procedure 

19 to support what we wanted to do, we would write a 

20 site-specific procedure.  

21 CHAIRMAN GROBE: Right, I understand that.  

22 Now, again just so I am clear, in the corporate 
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1 welding procedure approval process did Mr. Artayet -

2 is he the only signatory on those procedures? 

3 MR. PARDI: I can't remember. I do know that 

4 Andy Walcott read and reviewed the corporate 

5 procedures, but I don't remember if he signed them 

6 or not. Do you, Mary Jane? 

7 MS. COOPER: Yes.  

8 MR. PARDI: Did he sign them? 

9 CHAIRMAN GROBE: Anybody above Mr. Walcott? 

10 MR. PARDI: No.  

11 CHAIRMAN GROBE: Mr. Walcott's expertise is 

12 not in welding, is that correct? 

13 MR. PARDI: That's correct. But he knows the 

14 ASME code and he knows what a welding procedure 

15 should contain, for example. But yes, he is not a 

16 welding expert. Keep in mind those procedures are 

17 not used in the field.  

18 CHAIRMAN GROBE: I understand. One other 

19 question if you don't mind regarding the transfer 

20 of Mr. Artayet from Cleveland to West Virginia.  

21 Were there other options provided to Mr. Artayet 

22 other than the assignment to West Virginia? 
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1 MR. ZARGES: That was the first option, so it 

2 concluded there.  

3 CHAIRMAN GROBE: Were you aware of other 

4 options that might be available to him? 

5 MR. ZARGES: No, I wasn't involved in his 

6 reassignment.  

7 CHAIRMAN GROBE: Were there other options that 

8 you were considering? 

9 MR. EDLEMAN: What I had done was I had spoken 

10 with Jim Garrett, the vice-president of industrial 

11 process divisions, construction, and he talked to 

12 Alain Artayet and offered this job in Parkersburg.  

13 There was an agreement between the two of them that 

14 was the job -- that was the only one that I knew 

15 about at the time that was active. In the 

16 industrial division Jim Garrett would have been the 

17 person to speak to to know where all the jobs are.  

18 CHAIRMAN GROBE: At the time Mr. Artayet was 

19 assigned to West Virginia, were you aware that that 

20 job would only remain in existence for a short 

21 period of time, approximately nine months? 

22 MR. EDLEMAN: I knew it had a limited 
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1 duration.  

2 MR. ZARGES: But that was our biggest and most 

3 substantial job at the time under construction. It 

4 was a large scale assignment for us.  

5 CHAIRMAN GROBE: I understand.  

6 MR. STEIN: Nine months after when that job 

7 terminated, was there an effort made to locate him 

8 another position? 

9 MR. ZARGES: He told us he -- Maybe 4ou can 

10 respond to this. But he told us that the only 

11 position he would accept is reassignment as GWE, 

12 period. We obviously did not think under these 

13 circumstances that that was in the best interests 

14 of running our business.  

15 MR. PARDI: I wasn't involved in any 

16 employment action with Alain after my discussion 

17 with Drew. But I happen to know because the 

18 vice-president of industrial process told me that 

19 when Alain was finished at the Parkersburg, West 

20 Virginia job they told him that they wanted him to 

21 come to Cleveland and work on a proposal for two 

22 weeks to a month, which is very much our standard 
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1 practice, and then go on -- if we won that job go 

2 on to that job he's working 6n the proposal for.  

3 That's the way we move almost every one of our 

4 people. If you are available come to Cleveland and 

5 work on the proposal. And my understanding was 

6 that Alain turned that down. But again this was 

7 just -- I was not involved in that. The VP of 

8 construction of industrial process knew that Alain 

9 was a group welding engineer and -

10 MR. CALDWELL: Was there any expectation when 

11 you talked about the Parkersburg job that he would 

12 be coming back to the group welding engineer 

13 position or a position in corporate, that this was 

14 to go out to gain experience and come back? 

15 MR. ZARGES: Not as the group welding engineer.  

16 MR. CALDWELL: So he knew going to Parkersburg 

17 that he wasn't coming back? 

18 MR. ZARGES: I don't know if he knew that. I 

19 knew that.  

20 MR. STEIN: How did you fill the position 

21 afterwards? He was transferred in late January. I 

22 understand that you didn't start your St. Lucie 
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1 project for a while after that, and in the process 

2 you were looking for a new group welding engineer.  

3 Can you go through that? 

4 MR. ZARGES: We did bring in a new hire and 

5 built a new position.  

6 MR. STEIN: Was that your decision? 

7 MR. ZARGES: Well, I and Lou, yes.  

8 MR. CLAYTON: Speak to the qualifications of 

9 the new employee that filled the welding engineer.  

10 MR. PARDI: His name is George Hlifka, and he 

11 is a qualified individual. I know that not just by 

12 reading his resume, but I have worked with him 

13 pretty closely over the last year or so. He was a 

14 welder, a skilled tradesman. And while he was 

15 going to school he got an associate's degree and 

16 then went on and got a bachelor's degree at Ohio 

17 State, and he worked in a number of welding shops 

18 in the Cleveland area. The thing that caught my 

19 attention and ultimately led me to bring -- to 

20 interview him and hire him was that he had a year 

21 or two years as a welding engineer in Babcox & 

22 Wilcox's nuclear fab shop in Barberton. I knew 
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1 they were working to nuclear standards and I knew 

2 Babcox & Wilcox knew how to do things. They had a 

3 fair amount of automatic welding equipment there.  

4 They were welding on heavy carbon steel and alloy 

5 steel. So that gave me confidence that here was a 

6 fellow who knew Section III of the code.  

7 MR. CLAYTON: At that job was he just a welder 

8 or was he an engineer? 

9 MR. PARDI: He was an engineer.  

10 CHAIRMAN GROBE: Okay.  

11 MR. WEIL: One line of questioning, please.  

12 Mr. Hlifka was his name? 

13 MR. PARDI: Pat Hlifka.  

14 MR. WEIL: He was the group welding engineer 

15 obviously from what you said when Mr. Artayet 

16 returned to Cleveland. Now, would you help me 

17 here.  

18 CHAIRMAN GROBE: Is that correct? Was 

19 Mr. Hlifka already hired by August? 

20 MR. PARDI: Yes.  

21 MR. WEIL: The administrative law judge in his 

22 order directed MK to do what with Mr. Artayet? 
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1 MR. ZARGES: Reinstate him in his prior 

2 position.  

3 MR. WEIL: And he was reinstated as a group 

4 welding engineer. So at that point you had two 

5 group welding engineers.  

6 MR. ZARGES: It was quite awkward.  

7 MR. WEIL: It was quite awkward. And also if 

8 I understand correctly there was only one position 

9 in your budget, that there was no -

10 MR. ZARGES: Well, that's true.  

11 MR. WEIL: Okay. I also understand that 

12 Mr. Hlifka was assigned to the Stier folks as your 

13 technical representative. And did you feel that he 

14 was independent? 

15 MR. ZARGES: I do. I can ask Mr. Stier to 

16 answer that maybe.  

17 MR. STIER: Artayet specifically recommended 

18 him to us as somebody we should rely on. So he was 

19 satisfied with him, and we found no basis not to be 

20 satisfied with him during the course of our 

21 investigation. And all of the technical -- He 

22 only worked on the technical issues that we had to 
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1 deal with. All those technical issues were 

2 presented to Artayet and other witnesses in the 

3 course of the investigation for their reactions and 

4 comments and corrections. So I think that there 

5 was an internal checks and balances system that 

6 assured that whatever support he provided was 

7 scrutinized by people with conflicting interests.  

8 MR. WEIL: But, in fact, only one person at 

9 some point in time, be it Mr. Artayet or Mr. Hlifka, 

10 would hold that position of group welding engineer.  

11 MR. ZARGES: That's the normal circumstance, 

12 that's true.  

13 MR. WEIL: So I assume then although there 

14 might be internal checks and balances, they could 

15 be viewed as competitors for the same position.  

16 MR. ZARGES: Yes. We defined duties so that 

17 the duties obviously didn't overlap. But if we 

18 could talk about what their activities were during 

19 the period when they were both there? Obviously 

20 when the administrative law judge rendered his 

21 decision we complied and we brought Alain in to 

22 occupy a position in the welding department. But 
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1 fundamentally we assigned him, I think, first to a 

2 proposal. And secondarily he spent most of his 

3 time, I think, working on the Stier report. We 

4 asked both he and George in their activities in 

5 investigating this to be thoroughly impartial, 

6 objective, that we were seeking the truth and that 

7 we were looking for it wherever it lay. I think 

8 Alain spent a considerable amount of time research

9 ing, interacting with Stier, reviewing transcripts, 

10 and George spent a fair amount of time just 

11 providing technical overview on certain aspects 

12 that were uncovered during that investigation that 

13 really required somebody with a technical background 

14 to adjudicate or explain. So they spent a fair 

15 amount of their time, quite frankly, working on 

16 this final report that we commissioned Stier to do 

17 in an objective -- with objective instructions.  

18 MR. WEIL: Thank you.  

19 CHAIRMAN GROBE: Proceed with your 

20 presentation.  

21 MR. ZARGES: Surely. Back to the same slide.  

22 As you said it's been up for a while. We're to the 
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1 point where we had discussed the Department of 

2 Labor investigation-and the fact that it seemed to 

3 provide initial comfort to our and my point of 

4 view. But then, of course, came the administrative 

5 law judge's decision from the Department of Labor 

6 which was certainly completely unanticipated and to 

7 me I must say startling both in its conclusion and 

8 its logic. I prepared to comply and did comply 

9 with that ALJ decision, but now I and the rest of 

10 the organization but I particularly was completely 

11 activated to get a thorough and a no-holds-barred 

12 account. If the ALJ nevertheless and notwith

13 standing our prior views had some wisdom, had some 

14 intuition, had some unshakable facts that formed 

15 the basis of his judgment, I was certainly 

16 determined to discover it and to use it to drive 

17 correction into our program at once. I independently 

18 commissioned Stier, Malone to thoroughly investigate 

19 this matter for us. Neither Mr. Pardi nor 

20 Mr. Edleman were involved in my briefing and my 

21 commissioning of Stier.  

22 The ground rules for their commission was 
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1 clear. First that this was to be an objective and 

2 detailed investigation strictly on the merits. The 

3 assignment was a let-the-chips-fall-where-they-may 

4 investigation. There was to be no favoritism, only 

5 critical thinking. They were told to follow the 

6 trail wherever it leads. This was an assignment to 

7 objectively investigate and reach honest substanti

8 ated conclusions. It was not an assignment to 

9 defend the company. There is no claim of privilege 

10 in this commission. And we told Stier that there 

11 would be no turning off or influencing this 

12 investigation by me or by anyone at MK regardless 

13 of its course. We also agreed up front that the 

14 NRC would-be a party to all of the information 

15 developed. And I enlisted Mr. Artayet to participate 

16 completely telling him as I told Stier that this 

17 was to be an honest, open, objective pursuit of all 

18 allegations and that my sole interest was in shaking 

19 out all the facts and the roles of all of the 

20 participants. Mr. Artayet agreed to participate.  

21 As you know from your reading and the 

22 prior presentation of the Stier report, the 
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1 investigation is complete in its pursuit of facts, 

2 technical issues, procedural conduct and the 

3 behavior of all concerned. I have been fully and 

4 completely prepared to evaluate their findings 

5 wherever they lay and to ensure prompt and correct 

6 follow-up to their report.  

7 When Stier, Malone's investigation was 

8 completed Ed Stier and Mary Jane Cooper reported 

9 their findings directly to me. Neither Pardi, 

10 Edleman nor Walcott was present until after I was 

11 satisfied that the unbiased conclusion of the 

12 investigation cleared our operating management of 

13 personal wrongdoing. I understand Stier has 

14 likewise met with most of you and candidly shared 

15 his investigation and answered your questions 

16 without anyone present from MK. This investigation 

17 yielded detailed -

18 MR. WEIL: Excuse me for a minute. I believe 

19 Mr. Hlifka was at that presentation, so MK was 

20 represented.  

21 MR. ZARGES: To the NRC? 

22 MR. W'EIL: Correct.  
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1 MR. ZARGES: This investigation yielded 

2 detailed and compelling evidence that MK did not 

3 commit a 50.7 violation. It, in fact, verified 

4 conclusively that our personnel acted appropriately 

5 in reassigning Mr. Artayet in view of his job 

6 performance, his technical shortcomings which came 

7 into focus as his nuclear work on Pt. Beach 

8 progressed. So we are now left to reconcile the 

9 ALJ decision with the Stier report and its 

10 conclusions. We and I are drawn to the view that 

11 the ALJ decision is in fact flawed. This was a 

12 very summary hearing, especially so when compared 

13 to the magnitude and the scope of the more detailed 

14 Stier investigation.  

15 MR. STEIN: Why was that? You had the 

16 opportunity to put on as many witnesses as you 

17 needed to prove your case. Why wasn't your case -

18 MR. ZARGES: We will get to some of the points 

19 in a moment of why we believe the case was not 

20 adequately heard by the ALJ. Obviously the format 

21 and the subject matter of the case is difficult.  

22 The question and answer form-at made logical 
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1 presentation awkward and disjointed, and the 

2 evidence of Mr. Artayet's questionable or incorrect 

3 technical calls are not apparent. And facts and 

4 insights which are more completely developed in the 

5 Stier report were not available to the ALJ.  

6 The inescapable conclusion from the Stier 

7 investigation is that Mr. Artayet during his 

8 employment attempted to conceal the deficiencies in 

9 his job performance. He misled his supervisor, 

10 Mr. Walcott, about his knowledge of welding 

11 requirements and the nature of his disagreements 

12 with our project team encouraging Mr. Walcott to 

13 unwittingly defend his poor performance. Then 

14 after he was removed from his group welding 

15 position on January 2nd, 1997, he offered false 

16 evidence at the DOL hearing both through his own 

17 testimony and through Mr. Walcott leading the ALJ 

18 to find in his favor.  

19 CHAIRMAN GROBE: I am sorry, how did he -

20 Could you repeat that statement you just made? 

21 MR. ZARGES: He offered false evidence at the 

22 DOL hearing in his own testimony.  
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1 CHAIRMAN GROBE: And through Mr. Walcott? 

2 MR. ZARGES: Through his assertions to 

3 Mr. Walcott.  

4 MS. CHIDAKEL: And that evidence was -

5 MR. ZARGES: Well, there's a long body of 

6 elements, but I will point out three of them that I 

7 think are most compelling. First of all 

8 Mr. Artayet asserted that he had a 2 1/2-hour 

9 meeting with Mr. Pardi in which he disclosed 

10 deficiencies in welding performance prior to filing 

11 the QFR. Stier documented that never happened, and 

12 it was our assertion that it never happened.  

13 Secondly, he asserted that he had always 

14 understood and represented correctly the require

15 ments of drop weight testing. That was clearly 

16 controverted in the detailed analysis and evaluation 

17 of the Stier report.  

18 And finally, he claimed he was not 

19 responsible for any deficiencies in the WPSs. And 

20 it is clear that he recognized that responsibility 

21 as did others commonly in the Stier report.  

22 MR. STEIN: Are you alleging he perjured 
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1 himself? 

2 -_ MR. ZARGES: Well, I am-certainly alleging 

3 that he misled in his testimony through misleading 

4 statements those conclusions. And I will leave it 

5 at that.  

6 MR. STEIN: The Department of Labor has a 

7 process where if you believe, you know, through the 

8 testimony that the other side is misleading or 

9 worse, willfully perjuring themselves -

10 MR. ZARGES: We'd like to put that incident 

11 behind us. We are not interested in carrying it on 

12 or continuing it.  

13 MR. STEIN: When did you come to that 

14 conclusion that these statements made at the 

15 Department of Labor were -

16 MR. ZARGES: We believed it was true at the 

17 time they were made. But the conclusive and 

18 corroborative evidence was developed, I think, 

19 decisively in the Stier report. For example, his 

20 assertion that he had a 2 1/2-hour meeting with 

21 Mr. Pardi was made at the hearing for the first 

22 time. And the dates changed. The first date he 
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1 gave conclusively by travel records Mr. Pardi was 

2 not even in town. So he changed the date again to 

3 a second date. Mr. Pardi wasn't in town on that 

4 date either. Mr. Pardi certainly doesn't recall -

5 has no memory and denies that that meeting ever 

6 took place. That's an important event prior to the 

7 QFR. Obviously if he brought these deficiencies to 

8 his attention they would have been reacted to. His 

9 allegation that he did and they weren't are false.  

10 CHAIRMAN GROBE: We appreciate your point of 

11 view in bringing these issues to our attention.  

12 But I will just point out that there was important 

13 information that was shared yesterday with different 

14 dates and different information than had appeared 

15 in prior testimony.  

16 MR. ZARGES: I am not aware of that.  

17 CHAIRMAN GROBE: Let's move on. If there is 

18 any other specific information that you believe is 

19 in the records inaccurate or false, please bring it 

20 up.  

21 MS. CHIDAKEL: You said you believe these 

22 things were true at the DOL hearing and it was 
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1 confirmed by the Stier report that these things 

2 were not true; for example, the 2 1/2-hour meeting 

3 with Mr. Pardi. Mr. Pardi was a witness at the DOL 

4 hearing. As I recall he testified at that time 

5 that there had not been a meeting. I mean I have 

6 read a lot of these transcripts many times, and I 

7 seem to remember that he testified to that. So 

8 there's one thing that you were aware of at the 

9 DOL.  

10 MR. ZARGES: Sure.  

11 MS. CHIDAKEL: I mean that there was a conflic 

12 there. So that's at least one issue that was not -

13 you know, that you were aware of. Given that, I 

14 mean -- And you may or may not have known at the 

15 time regarding the other evidence. But in any 

16 event, why did you settle with Mr. Artayet when you 

17 thought that he had flatly lied at the DOL hearing? 

18 Why didn't you pursue the appeal? Or was it 

19 Mr. Artayet that -- I believe Mr. Artayet withdrew 

20 his complaint as I think about it, but that was 

21 because of the settlement. What prompted you to 

22 settle with Mr. Artayet instead of pursuing this 
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1 vigorously? 

2 MR. ZARGES: We did not at the time believe 

3 that we wanted to engage in a long-term fight over 

4 this issue, that we would be just as well dismissing 

5 it and getting on with the rest of our business.  

6 We are not vituperative. We recognize that people 

7 do things that are unfortunate. It's not our intent 

8 to pursue them and hound him after the settlement.  

9 We'd just as soon have the settlement and go on 

10 rather than unearth all this again if it's 

11 unnecessary. It's always obviously kind of an 

12 internal struggle about whether you follow the path 

13 of ultimate righteousness however difficult and 

14 whatever cost and whatever rubble you may need or 

15 whether you just simply get on with life. And I 

16 will tell you quite frankly I decided to just 

17 simply get on with life.  

18 MR. HICKEY: Where was Mr. Artayet working at 

19 the time you settled this? 

20 MR. ZARGES: I think he was in the office; he 

21 was in the Cleveland office. It was also fairly 

22 apparent that this was not a workable situation.  
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1 Because of all the things that we had discussed 

2 about his competence reinstating him in the same 

3 position was totally inconsistent with our view of 

4 the matters and view of his work performance and 

5 our view of safety on jobs.  

6 CHAIRMAN GROBE: Let's move on.  

7 MR. ZARGES: It is our contention that after 

8 he was removed from the group welding position on 

9 January 2nd he offered false evidence at the DOL 

10 hearing both through his own testimony and through 

11 Mr. Walcott. We believe he continued to misrepre

12 sent the facts during the Stier investigation. And 

13 we are, therefore, also concerned that he may have 

14 attempted to mislead NRC's investigators. But 

15 finally we believe the true facts have been 

16 unearthed, and they are fully documented in the 

17 Stier materials.  

18 MR. WEIL: I kind of think we ought to stop 

19 here. There would be obviously criminal considera

20 tions by the government if he misled the NRC during 

21 their investigation. Could you elaborate on those 

22 issues? 
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1 MR. ZARGES: We can point out the inconsis

2 tencies obviously between what we think is 

3 conclusive evidence during our investigation.  

4 MR. WEIL: Why don't you cover that after you 

5 finish your presentation please.  

6 MR. ZARGES: Yes, indeed.  

7 In support of this I would like to draw 

8 you to four critical points that are substantiated 

9 in the Stier report.  

10 First, the Stier report confirmed what 

11 was a common understanding, that Mr. Artayet was 

12 absolutely responsible for the adequacy of our 

13 welding procedures and their conformance to codes.  

14 Mr. Artayet was not up to the technical requirements 

15 of the job. This was his first real experience in 

16 the rigors of a nuclear project, and it simply 

17 disclosed that he was in over his head.  

18 One of the flash points in the hearing 

19 and the ALJ's determination was the fax concerning 

20 drop weight testing which was strong and decisive 

21 evidence of Mr. Artayet's technical inadequacy.  

22 When we could not locate it prior to the hearing 
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1 and Mr. Artayet then claimed there was no such fax, 

2 our inability to produce it led the judge to 

3 question our credibility and to conclude MK's 

4 reassignment of Mr. Artayet was pretextural.  

5 Stier's report uncovered conclusive corroborative 

6 evidence of this technical inadequacy even in the 

7 absence of the fax. But in addition the fax was 

8 found after the ALJ decision, and it substantiates 

9 MK's voracity and conduct. Lou Pardi, in fact, 

10 determined on January 2nd to remove Mr. Artayet 

11 from nuclear power work, and this decision was 

12 clearly based on performance. Mr. Artayet was 

13 immediately aware of this decision. The decision 

14 to remove Alain from power work was, therefore, 

15 made two weeks before the QFR.  

16 MR. BERSON: Excuse me. Did you know of that 

17 decision to remove him on January 2nd? 

18 MR. ZARGES: Yes.  

19 CHAIRMAN GROBE: How did you become aware of 

20 it? 

21 MR. ZARGES: Just through hallway conversa

22 tions that people believed that he was not correct 
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1 or proper to be working in power.  

2 CHAIRMAN GROBE: How was that decision carried 

3 out? 

4 MR. ZARGES: It was carried out -- Well, let 

5 me say it was not a formal decision. It was 

6 conversation that Mr. Pardi had with Mr. Edleman 

7 where he informed Drew that because of the problems 

8 and the technical issues and the technical 

9 competence in question that he suggested that 

10 Mr. Artayet no longer support the power division.  

11 Mr. Edleman thereafter talked with, I guess, both 

12 Walcott and Artayet and informed them that the way 

13 this was going was that in the future it would 

14 likely be that Artayet would no longer support 

15 power division work.  

16 CHAIRMAN GROBE: I am confused. This was a 

17 decision made on the 2nd? 

18 MR. ZARGES: That was a discussion. And 

19 Artayet was informed of the discussion.  

20 CHAIRMAN GROBE: That it may likely be 

21 sometime in the future that he would not be working 

22 on power activities -- power division activities? 
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1 MR. ZARGES: I believe that's the case, but 

2 Lou and Drew can talk to that clearly.  

3 MR. BERSON: Hold it. I need to have it 

4 clarified, but I would like to ask a little more 

5 about this. Did Mr. Pardi tell you prior to 

6 January 15th that he had removed him? 

7 MR. ZARGES: No, he told me that he had 

8 questions about him continuing to perform in power.  

9 MR. BERSON: Had Mr. Edleman -- I am sorry, I 

10 will let you finish.  

11 MR. ZARGES: No, and that was the extent to 

12 which I was personally aware of it. But my 

13 assumption is that Messrs. Pardi and Edleman's 

14 conversation was more involved and perhaps more 

15 rigorous.  

16 CHAIRMAN GROBE: Bruce, do you have any 

17 further questions for Mr. Zarges? 

18 MR. BERSON: I take it Mr. Edleman also did 

19 not inform you prior to January 15th that 

20 Mr. Artayet had been removed or may have been 

21 removed from power work? 

22 MR. ZARGES: What was the date? I am sorry.  
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1 MR. BERSON: Prior to January 15th. Prior to 

2 his meeting with him.  

3 MR. ZARGES: No.  

4 MR. BERSON: If an actual decision had been 

5 made to remove Alain from power work on January 

6 2nd, would you have expected to have been informed 

7 of that by either Mr. Pardi or Mr. Edleman or 

8 Mr. Walcott? 

9 MR. ZARGES: I would have been informed 

10 immediately if there was disagreement with it. If 

11 there was agreement with it I would expect that I 

12 would have been informed but probably later.  

13 MS. CHIDAKEL: What do you mean agreement? 

14 Agreement by whom? 

15 MR. ZARGES: Well, agreement or acquiescence -

16 maybe agreement is the wrong word -- with the 

17 discussion to remove Mr. Artayet. If Mr. Edleman 

18 and Mr. Walcott acquiesced to that and believed 

19 that there was credibility in that decision and it 

20 may be the right thing to do, I am sure that they 

21 would have either discussed how to implement it 

22 because they in essence had no objection to it or 
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1 discussed what to do about it. But if there was an 

2 immediate and violent objection, I am sure they 

3 would have been up in my office immediately.  

4 MS. CHIDAKEL: I still don't understand 

5 objection. Who's objecting to what? 

6 MR. ZARGES: Nobody objected to it.  

7 MR. BERSON: The question is perhaps -- I 

8 will leave it as a perhaps. Perhaps a decision was 

9 made on January 2nd to remove Alain from power work.  

10 If such a decision had been made that as of January 

11 2nd Alain was no longer going to be doing power wor' 

12 would you have expected Mr. Pardi or Mr. Edleman or 

13 Mr. Walcott to have informed you of that decision 

14 in that you would now no longer have a GWE doing 

15 work for the power division? 

16 MR. ZARGES: Eventually, yes.  

17 MR. BERSON: And how much time would have been 

18 reasonable? 

19 MR. ZARGES: Oh, it's hard to tell given 

20 travel schedules, but I would say a week or so.  

21 MR. BERSON: Would it be a big deal in your 

22 mind to have removed the GWE from power work? 
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1 MR. ZARGES: It would if there was an active 

2 job in progress. And, you know; it was clearly an 

3 essential and immediate service and position that 

4 needed to be filled. It would obviously be less 

5 critical if there was no job, which was the case in 

6 this decision -- when this decision and discussion 

7 took place.  

8 MR. BERSON: Thank you.  

9 CHAIRMAN GROBE: What was the approximate 

10 value of the contract with Pt. Beach to Morrison 

11 Knudsen? 

12 MR. ZARGES: I think it was about a $50 

13 million contract in total split 50/50. So it was 

14 half of that value. It was 25 to $30 million to 

15 Morrison Knudsen.  

16 CHAIRMAN GROBE: Was there any further 

17 clarification that you needed to add to this 

18 conversation? 

19 MR. BERSON: I cut Mr. Edleman off. I am 

20 sorry.  

21 MR. EDLEMAN: No, I think the clarification 

22 was that I did not speak directly with Tom.  
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1 MR. ZARGES: Directly after the January 2nd 

2 meeting because I thought that it was still the 

3 issue of what I was going to do with Alain that 

4 hadn't been resolved. It wasn't the point of 

5 making a decision on what to do with the GWE 

6 position for me to talk to Tom about that.  

7 CHAIRMAN GROBE: Was it clear to Mr. Walcott 

8 on January 2nd that Mr. Artayet should no longer be 

9 involved in power division activities? 

10 MR. EDLEMAN: Absolutely. I talked to him and 

11 Alain both after my meeting with Lou, shortly after 

12 that, and told them both Alain Artayet was to stay 

13 away from power work.  

14 CHAIRMAN GROBE: And is it normal that 

15 Mr. Walcott carries out your direction? 

16 MR. EDLEMAN: I would have expected him to.  

17 CHAIRMAN GROBE: Is there some reason that he 

18 did not in this case? 

19 MR. EDLEMAN: I don't know why.  

20 CHAIRMAN GROBE: You appreciate the situation 

21 we find ourselves in where clearly some direction 

22 and meeting that you say occurred, which there is 
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1 no documentation of, was clearly not carried out by 

2 your staff, and the clear indication is that he was 

3 not removed from power work.  

4 MS. CHIDAKEL: And Mr. Zarges was unaware 

5 apparently. Apparently from what we're hearing 

6 right now Mr. Zarges was also unaware at that point 

7 that Alain had been removed from power. That's 

8 what I am hearing. That's what we have heard from 

9 Mr. Zarges.  

10 CHAIRMAN GROBE: Do you have any further 

11 clarification of this? 

12 MR. EDLEMAN: Well, I believe -- Now, I 

13 probably can't answer this because I don't know all 

14 the details of the evidence. My understanding of 

15 looking at the other evidence is that verifies the 

16 fact. One, for example, was the tape that Alain 

17 made of me on the 15th was very clear that he knew 

18 he was removed from power work prior to the 15th.  

19 CHAIRMAN GROBE: It's clear that he was 

20 removed or that there was a significant issue? 

21 MR. EDLEMAN: No, it was very clear on the 

22 tape that Alain knew he was off of power work prior 
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1 to January 15th when I told him he was no longer 

2 GWE for both power and process or the industrial 

3 area.  

4 CHAIRMAN GROBE: What portion of MK's annual 

5 income did the Pt. Beach project represent during 

6 1996? 

7 MR. ZARGES:. It was a fraction. The whole 

8 contract value at 50 to $60 million would have 

9 been -- At that'point we probably did $670 million 

10 in revenue.  

11 CHAIRMAN GROBE: So a little bit less than 

12 10%? 

13 MR. ZARGES: Yes.  

14 CHAIRMAN GROBE: The other dichotomy that 

15 we're faced with is a project in the amount of $50 

16 million which is clearly contingent -- the success 

17 of the project is contingent upon quality welding.  

18 And you have shared with us over and over again 

19 that you lacked the confidence in a single 

20 individual that was there to provide assurance of 

21 quality welding and no action was taken until the 

22 project was terminated. Is there any more that you 
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1 can add to this in that you did not have confidence 

2 in the single point of contact that would provide 

3 assurance of success in this project from a welding 

4 perspective and that lack of confidence existed for 

5 a period time and no action was taken? 

6 MR. PARDI: Are you asking me? 

7 CHAIRMAN GROBE: Yes.  

8 MR. PARDI: You know, if you sit here today 

9 and you look back at all of the performance 

10 indicators that we had and further you add to that 

11 the Stier report that concluded that they were not 

12 just indicators, they were, in fact, breakdowns in 

13 Alain's performance, it's easy to come to the 

14 conclusion and ask the question that you are. How 

15 did you have this incompetent person be the heart 

16 of your welding program and not take any action on 

17 it? But having lived through each one of those 

18 performance indicators -- And what I tried to make 

19 clear to you yesterday was that it wasn't any 

20 single action that got me to the point on January 

21 2nd where I lost confidence in him. It was a 

22 build-up of a single action one at a time some of 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



109

1 which were questionable in my mind whether or not 

2 he was right or the-set was wrong. So it was an 

3 accumulation of things that finally with the 

4 Hartford Steam -- the Hartford audit that caused me 

5 to lose my confidence in him. It's easy to sit 

6 here today and look back and say oh, my God, there 

7 were these things. But they developed piece by 

8 piece by piece.  

9 MR. HICKEY: You might also mention the 

10 testimony you gave yesterday about remedial actions 

11 at the site.  

12 MR. PARDI: Yes, that was important. And I 

13 mentioned this yesterday too that a lot of the 

14 problems that he created were mitigated especially 

15 in my mind because of at exactly the same time I 

16 found out the problem I found out the site had made 

17 a solution. This was particularly relative to the 

18 readiness to remove thing. When I went to the site 

19 and found of their thorough in-depth investigation 

20 of our welding procedures, there were no welding 

21 procedures. But immediately Max and Marty said we 

22 know this problem, come into my office, we have got 
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1 a recovery plan and we're going to have our 

2 procedures ready, and they gave me the specific 

3 dates. So that, you know, really lessened the 

4 impact in my mind of that particular problem. The 

5 same thing with the drop weight testing.  

6 CHAIRMAN GROBE: This was in August just to 

7 make sure I'm clear? This was in August? 

8 MR. PARDI: Yes, the first week of August was 

9 the readiness report. At this same telephone 

10 conversation where Marty sent me the fax and called 

11 me he told me that, you know, our group welding 

12 engineer does not realize that drop weight tests 

13 have to be performed; but don't worry, we're having 

14 them performed. And that's a heck of a lot less 

15 impact to me than the phone call that says our 

16 group welding engineer didn't tell the lab to do 

17 drop weight testing and now we have got the girth 

18 welds made and the welds are not qualified. So 

19 it's kind of -- This thing took place in real 

20 time, and that's the way I developed my decision, 

21 in real time.  

22 CHAIRMAN GROBE: The catalyst for your decision 
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2 MR. PARDI: Yes.  

3 CHAIRMAN GROBE: And the one specific technical 

4 issue that was raised by the ANI report, not 

5 administrative but an issue that has potential 

6 financial ramifications for a company relating to 

7 the quality of the work is an issue that had 

8 already been raised months earlier and resolved on 

9 site.  

10 MR. PARDI: I did not know that at that time, 

11 Jack, or certainly to the best of my memory sitting 

12 here today I do not remember that. But again I 

13 know there are issues and issues. And the hardware 

14 issues strike. at the heart of all this, but 

15 administrative and programmatic issues are very 

16 important as well. So the fact there was only one 

17 hardware issue is not all that important. I worry 

18 whenever we have got procedures that do not meet 

19 the code or our QA program in any way, shape or 

20 form. So the three issues -- I can tell you the 

21 hardware one is the one I took most seriously, but 

22, the fact that there were three issues is what 
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1 really got my attention.  

2 MR. ZARGES: Our point in this obviously was 

3 that the decision to remove Alain from power work 

4 was made two weeks before the QFR. And that 

5 discussion and decision on January 2nd 

6 fundamentally made the January 15th follow-up 

7 inevitable.  

8 The Stier report also came to the 

9 conclusion that chilling was nowhere in evidence.  

10 The report did investigate and do a 360 degree 

11 evaluation of people there and other staff involved 

12 but found no basis of it. In fact, the work at Pt.  

13 Beach was completed prior to the Department of 

14 Labor notice in February of '97. And our other 

15 finding was that our small and long-term nuclear 

16 staff in our home office maintains that direct and 

17 effective access and interaction with management.  

18 But the findings, of the Stier report did, however, 

19 corroborate the need for organizational changes to 

20 improve and to correct our operating deficiencies.  

21 And here we will get into some of the after action, 

22 and these specifically concerned the fundamentals 
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1 of our structure and organization.  

2 Our group-welding engineer -- And as we 

3 have said the key critical work here is power 

4 related. Now, as part of the power division it 

5 reports directly to Mr. Pardi. Our previous.  

6 structure reporting to our QA supervisor did not 

7 bring leadership-or technical understanding of the 

8 code requirements or operating procedures.  

9 Mr. Pardi obviously has strong credentials.  

10 MR. STEIN: How does the group welding 

11 engineer do work for the other division, your 

12 industrial division? 

13 MR. ZARGES: Simply charges cross division.  

14 MR. STEIN: Split the FPTV? 

15 MR. ZARGES: There's adequate allowance for 

16 him to charge out his service if you will to our 

17 requesting organizations.  

18 MR. STEIN: Your industrial process division 

19 has to make the request to Lou to borrow his -

20 MR. ZARGES: It's not that formal. They just 

21 grab him and he makes an allocation of time if 

22 there is a conflict in priority.  

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



114

1 Similarly our group QA director now 

2 reports to me for organizational advisability and 

3 support and to ensure operating independence, 

4 integrity and enforceability. Mr. Pardi who is 

5 responsible for all aspects of our operating 

6 performance and reputation in our industry will 

7 work with him on a daily basis.  

8 CHAIRMAN GROBE: Before you take that slide 

9 off, it says daily work activities directed by Lou 

10 Pardi. Help me understand what that means.  

11 MR. ZARGES: Well, I think the normal routine 

12 of the job -- Let me explain our quality and how 

13 it works on projects. We do have a project quality 

14 site organization which is set up on every job. That 

15 organization reports two ways. That reports in 

16 through the project director directly to Mr. Pardi, 

17 and on a matrix basis it reports in to our director 

18 of QA. So there is a matrix of direction and 

19 responsibility for site QA activities. I think on 

20 a working basis the fundamental routine work 

21 relationship -- that is, project routine -- is an 

22 object of interaction between Lou and between the QA 
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director. But in matters of any conflict, 

enforceability, of adjudicating technical or 

procedural conflict, that comes directly to me.  

And that direct reporting line to me obviously 

gives me the ability and the QA manager to write 

and to get any difference in opinion immediately 

recognized and arbitrated.  

CHAIRMAN GROBE: Is there any technical 

competence in the QA organization in welding and 

metallurgy? 

MR. ZARGES: We have replaced our QA director, 

Mr. Walcott, and we now have the QA director in 

fact who is responsible for QA at Pt. Beach. He's 

got I think -- Lou, can you speak to this? 

MR. PARDI: Well, Mike started out in the QA 

business if I remember correctly as a ND inspector: 

So he's familiar with welding and nondestructive 

testing. He is not a welding engineer, but he's 

very savvy about the welding processes and how 

they're applied in the nuclear business.  

MS. CHIDAKEL: Why was Walcott replaced? 

MR. ZARGES: He was given a field assignment
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1 at his request, a managing job, which again is part 

2 of our routine career path of people who want to 

3 progress in our company.  

4 MR. PARDI: Andy had an opportunity when he 

5 came to us to get from a staff QA function into a 

6 line organization and an international assignment.  

7 And he had wanted to do both; he wanted an 

8 international assignment and he wanted to bridge 

9 the gap from a staff type of function to a line 

10 function. And Tom and I discussed that with him.  

11 We told Andy that he had to stay in that position 

12 for three months or so until we finished St. Lucie, 

13 and then at his request we let him take that other 

14 job.  

15 CHAIRMAN GROBE: How is the performance 

16 assessment of the adequacy of the quality 

17 organization established? 

18-' MR. ZARGES: It's still the QA director is 

19 assessed by me, and I generally will pulse -- In 

20 fact, I will and do pulse our operating division 

21 executives on the sufficiency and quality of 

22 service that they get out of our QA department.  
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1 Now, this line-up is obviously different than the 

2 line-up that we had-when we were going through the 

3 Artayet issue. I think it's clear we have got some 

4 well-qualified people reporting, I think, in a 

5 concise way, and I think it will be the right 

6 approach for us in the future as outlined.  

7 CHAIRMAN GROBE: What is the total quality 

8 organization now in the corporate office? 

9 MR. ZARGES: It's three people.  

10 MR. PARDI: Jack, there is another important 

11 element that I think is coming up in our slide 

12 about how we assess the performance of our quality 

13 group. I don't know if you want to talk to that in 

14 your next slide, Tom, but the Hartford management -

15 In the Hartford audit one of the things that they 

16 did was to assess the viability of our QA group.  

17 This year we wanted to have a more in-depth audit, 

18 and Tom hired Duke Engineering Systems to come in.  

19 They have been in twice and they have done a 

20 thorough, thorough audit both times. And that's 

21 how we assess the effectiveness of our quality 

22 program.  
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1 MR. STEIN: I am curious to know how about 

2 Mr. Hlifka -- I guess he is now still your GWE -

3 how his performance is evaluated. He reports to 

4 Mr. Pardi, so you prepare his performance appraisal 

5 getting input from the other divisions where he's 

6 working? 

7 MR. PARDI: Right. And from my projects where 

8 he spends the bulk of his time.  

9 MR. STEIN: That was a breakdown in communica

10 tion for Mr. Artayet's performance.  

11 MR. PARDI: Yes, it was.  

12 MR. ZARGES: Our evaluations were much more 

13 linear.  

14 MR. PARDI: I am in the process of doing 

15 George's performance evaluation right now. It's 

16 that time of year.  

17 MR. STEIN: Do you have some kind of 

18 management director that goes out to your managers? 

19 How do they do performance appraisals and how do 

20 they get the input currently? 

21 MR. ZARGES: We have an input sheet and we 

22 have general instructions, but they're not detailed 
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1 to that extent.  

2 MR. STEIN: But it's the same instructions as 

3 existed back in '96? 

4 MR.. ZARGES: Fundamentally people who work in 

5 multiple division environments and provide support 

6 to a wide range of projects, their supervisor will 

7 survey whether their services were sufficient or 

8 not on the jobs. Anybody who's project assigned 

9 even though it may be in a support department gets 

10 evaluated by the project director in addition to 

11 his direct supervisor.  

12 MR. STEIN: Why do you think that failed to be 

13 the case with Mr. Artayet? 

14 MR. ZARGES: I think Mr. Walcott did not -- he 

15 probably defended him rather than sought external 

16 opinion of his performance. So I think it was a 

17 procedural and perhaps an individual breakdown in 

18 the way subordinates are appraised when they 

19 provide service to multiple parties outside the 

20 line organization.  

21 MR. WEIL: Going back to the new structure 

22 with the quality assurance manager, you may be 
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1 covering this later in your corrective actions, I 

2 don't know, but it seems like the right time to ask 

3 the question. You said something to the effect 

4 that the position reported to you and that -- maybe 

5 I am mischaracterizing -- that the quality assurance 

6 manager could come to you with -- I forget the 

7 exact wording -- but come to you if there were 

8 significant questions or differences of opinion.  

9 The question I have with that framework laid is in 

10 your nuclear work does the quality assurance 

11 manager independently have the authority to order 

12 stop work? 

13 MR. ZARGES: Yes.  

14 MR. WEIL: And is that proceduralized? 

15 MR. ZARGES: I believe so.  

16 MR. WEIL: Okay. Thank you.  

17 CHAIRMAN GROBE: These questions obviously 

18 have less to do with the investigation and more to 

19 do with antenna that you raised on this side of the 

20 table regarding the independence of your oversight 

21 as required by Appendix B.  

22 MR. ZARGES: Yes, I understand.  
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1 CHAIRMAN GROBE: Let's go on with your 

2 presentation.  

3 MR. ZARGES: We do now have a strong basis to 

4 conclude that our program to encourage a safety 

5 conscious work environment is operating and 

6 operating effectively. First I would point out the 

7 thoroughness of the systems and the procedures that 

8 we now have in place, the fact that these practices 

9 interlock and there's a compliance which we have 

10 verified and will talk about in a moment with 

11 internal and external audit. We do have a proven, 

12 effective implementation of these practices at Pt.  

13 Beach, St. Lucie and Waltz Mill, the three 

14 subsequent nuclear projects from Fort St. Vrain.  

15 We have conducted internal reviews recently at 

16 Baltimore Gas and Electric, and we have confirmed 

17 that the system is in place, installed and 

18 operating effectively.  

19 MR. WEIL: Out of curiosity has the Calvin 

20 Cliffs organization reviewed your quality concerns 

21 program? 

22 MR. ZARGES: The quality concerns program? 
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MR. WEIL: Well, maybe this is the wrong 

phrase, but the programs you now have in place you 

say were in place at Calvin Cliffs. The question I 

am asking is did the Calvin Cliffs organization 

review your process at all? 

MR. ZARGES: The procedure is followed by them 

as implementing procedures. Is that what you 

mean?
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MR. WEIL: I just wondered if tney naa auui 

or reviewed in any way.  

MR. PARDI: You're talking about BG&E? 

MR. WEIL: Yes.  

MR. PARDI: Yes, they approve all of our sil 

procedures.  

MR. ZARGES: I am sorry, I misunderstood.  

MR. STEIN: In the area of the employee 

concerns program we wrestle with the fact if you 

don't get incidents, if you don't get calls into

te
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1 the employee concerns program it can either mean 

2 that the program is -a success and that things are 

3 being addressed before it has to go to ECP or that 

4 the sites are so chilled that nobody trusts the ECP 

5 program to actually pick up the phone and call the 

6 hotline versus reporting it to the NRC or some other 

7 avenue. Do you have a feel for the actual success 

8 of your program versus the other alternative? 

9 MR. ZARGES: I think one of the things that we 

10 do that's somewhat unique is our system of exit 

11 interviews where everybody when they're leaving the 

12 job site as they process out is required to fill 

13 out a form and answer questions about whether there 

14 are any unresolved safety concerns. Obviously 

15 since people on our sites are laid off, they have 

16 got no stake in the company at that point and there 

17 is no reason for them to be anything but candid on 

18 their way out the door. And they must fill out 

19 this form as they leave. And we in that process 

20 have, of course, 100% compliance but no incidents 

21 that have arisen through them. So I think it is a 

22 more proactive approach in that regard in that 
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1 everybody who leaves the site gets surveyed. And 

2 so we know that they are A, aware and B, proactively 

3 questioned about safety concerns. And it's not at 

4 a time in their life or their employment with the 

5 company when chilling could be a concern. So we 

6 take that as another piece of corroboration that 

7 the systems are, in fact, working.  

8 MR. PARDI: We do get a lot of dialogue going 

9 on through our program. When I talked about there 

10 was one incident at Pt. Beach and one incident at 

11 Waltz Mill, I meant one relative to harassment and 

12 intimidation. I remember reviewing some of these.  

13 Somebody asked about if we were using the right 

14 insulation for this material, you know. That came 

15 through the same program, and we respond through 

16 the same program. So we have had numerous questions.  

17 MR. ZARGES: Those aren't incidents. People 

18 ask should they wear a respirator in this 

19 environment or no. It also provides an avenue for 

20 those kinds of dialogues that are extra-supervisory 

21 dialogues, I guess.  

22 CHAIRMAN GROBE: It is not clear to me what 
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1 you are referring to, Mr. Pardi. You said we get a 

2 lot of these.  

3 MR. PARDI: At Pt. Beach and St. Lucie we had 

4 employee concern programs where any time an 

5 employee had a question -- not just at the exit 

6 interview but any time during the project an 

7 employee had a question or concern, they could fill 

8 out one of these forms and give it to their super

9 visor. And when I said we only had one concern at 

10 Pt. Beach and one concern at Waltz Mills I meant 

11 relative to harassment and intimidation, which is 

12 the subject here. But we did have other questions, 

13 not necessarily concerns, that showed our-program 

14 is working. It wasn't just two things came in from 

15 1500 employees.  

16 CHAIRMAN GROBE: Please correct me if my 

17 understanding is incorrect. What I understand is 

18 that you have an ongoing program where people can 

19 raise concerns and that program is actively used by 

20 people.  

21 MR. PARDI: That's exactly right.  

22 CHAIRMAN GROBE: You have a hotline where if 
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1 they feel that they need to use that hotline to get 

2 a concern resolved Chat's available to them. But 

3 that hotline is essentially not used? 

4 MR. ZARGES: It's fundamentally for our home 

5 office employees.  

6 CHAIRMAN GROBE: That's not advertised? 

7 MR. PARDI: No.  

8 MR. ZARGES: Well, I guess I would say as one 

9 of our best practices findings from Duke they have 

10 suggested that we extend and advertise the hotline 

11 as an additional feature to our sites. And we have 

12 agreed to do that although I can't tell you that 

13 that's in place right now. But that is a practice 

14 that we have accepted and we are adopting.  

15 CHAIRMAN GROBE: And the third part of the 

16 component is the exit interview. And you feel that 

17 that's evidence that the employee concerns program 

18 is functioning because you don't get a lot of 

19 concerns at that point that haven't already been 

20 raised, is that correct? 

21 MR. ZARGES: Yes.  

22 CHAIRMAN GROBE: Okay. Thank you.  
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1 MR. ZARGES: We mentioned the office hotline 

2 which is also in pla-ce. There are no incidents 

3 that have come through that hotline. It is up and 

4 operating. That is verified by the audit. We 

5 believe adhering to our program and maintaining it 

6 in force and effect will prevent any possible 

7 chilling effect from developing either at our field 

8 sites or in our home office.  

9 We have also strengthened our QA and our 

10 welding programs based on the results of external 

11 audits. And this alludes to the prior discussion.  

12 I had retained Duke Engineering Services to conduct 

13 two in-depth audits for us in '98, one in April and 

14 one in December, and we have implemented a number 

15 of their best practice recommendations. And we 

16 have reacted to and improved our 10 CFR Part 21 

17 review in reporting of incidents and response to 

18 some of their observations. We have also 

19 dramatically, I think, improved our welding 

20 procedure specifications. Our previous system of 

21 procedures as Lou alluded was very broad and very 

22 complex. It was extraordinarily difficult for a 
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1 supervisor in the field to follow. I have seen 

2 some of these procedures specifications with forty 

3 footnotes covering different conditions and then 

4 with a footnote at the bottom saying please conduct 

5 and assess your local examination of the codes 

6 anyway. So it was a very -- It was meant to be a 

7 comprehensive system, but it was quite difficult to 

8 use in the field. We have now undertaken a program 

9 to simplify those procedures and limited the 

10 applications and limited the applications that can 

11 be taken on these procedures.  

12 CHAIRMAN GROBE: What precipitated the changes 

13 in the program? 

14 MR. ZARGES: Part of it was the Duke audit and 

15 some of it was our response to the 10 CFR Part 21 

16 review.  

17 MR. CALDWELL: These were the procedures that 

18 were developed by Mr. Artayet? 

19 MR. ZARGES: Yes.  

20 MR. CALDWELL: Is that the first time you 

21 conducted an evolution like this in a power sense 

22 with your procedures? 
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1 MR. ZARGES: Well, Mr. Artayet had been 

2 developing new procedures over time, and we are now 

3 revising them.  

4 MR. CALDWELL: Those were the first set? 

5 MR. ZARGES: Well, I believe so. I think he 

6 overhauled, in fact, the system that may have 

7 existed when he took over the office and converted 

8 them to a system of procedures that were of his own 

9 design.  

10 MR. PARDI: And we have now determined that's 

11 too difficult for our supervisor to work with and 

12 we're reworking them.  

13 MR. PARDI: One of the problems that we had 

14 was that Alain from early on, I think '92 or so, 

15 overhauled all of our welding procedures. And the 

16 approach that he took was to have as few a number 

17 of different procedures as possible. He thought 

18 that was a good way to go. But what happened is 

19 the procedures became very comprehensive. We had 

20 one procedure for welding carbon steel that applied 

21 to everything from material of limited thickness to 

22 unlimited thickness. To do that you have a 
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1 qualification that requires post .e-±1 heat treat, 

2 non-drop weight tear test, then explain to the site 

3 so they could use all of it. This wide band of 

4 application was cumbersome. That's what we have 

5 done away with. We have simplified procedures.  

6 Each procedure is going to have a very limited 

7 application. Two different procedures for carbon 

8 steel, one when post -&44 heat treat is required, 

9 one when it isn't.  

10 MR. CALDWELL: He did that unilaterally? 

11 MR. PARDI: Yes.  

12 MR. CALDWELL: So he didn't have to ask 

13 permi.ssion to overhaul the procedures or get some 

14 sort of other independent review to verify that 

15 they were accurate and adequate? 

16 MR. PARDI: The independent review that was 

17 done was done by Andy Walcott.  

18 MR. CALDWELL: And he found them acceptable? 

19 MR. PARDI: Yes, he did.  

20 MR. STEIN: Before you get there, could you 

21 discuss training, what training you're going to 

22 have or have given to your management to sensitize 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



131 

1 them to 50.7? 

2 MR. ZARGES: We have trained essentially all 

3 of our nuclear people.  

4 CHAIRMAN GROBE: Is that included? 

5 MR. ZARGES: We provided that, I think, in a 

6 prior slide of where we spelled out the corrective 

7 actions specifically that resulted from Fort St.  

8 Vrain. And we do train all of our supervisors and 

9 all of our employees on site.  

10 MR. STEIN: Well, you mentioned that Mr. Pardi 

11 was one of your trainers. And Mr. Pardi is 

12 involved here with this issue and the decision to 

13 move him from power. Mr. Edleman is another 

14 trainer involved in the January 15th decision after 

15 the January 14th paper was given. So my question 

16 is are you planning to reevaluate your training or 

17 to improve it to sensitize management? 

18 MR. ZARGES: I am sure we will as a result of 

19 our conclusions here and the Stier report. We will 

20 be racking up another list of things that we want 

21 to do better, and we believe the training will 

22 allow us to do better.  
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1 MR. STEIN: So you are open for improvement in 

2 training in this area? 

3 MR. ZARGES: Absolutely. Absolutely.  

4 This is our summation slide which you 

5 will be glad to know. We ask, therefore, that you 

6 consider the extraordinary evidence and support 

7 that's been developed here along with the strong 

8 demonstrated attitude and character of our staff.  

9 We have approached this enforcement hearing with a 

10 willingness and an adamance that the facts be 

11 pursued aggressively and accepted with a forthright 
a 

12 attitude about our work and the attitudes of our 

13 personnel. This is precisely why we brought Stier 

14 into this investigation. Objectivity was our sole 

15 requirement. And I believe after thoroughly going 

16 over this investigation and this information that 

17 is what we achieved.  

18 His findings, I believe, completely 

19 undermine Artayet's assertions and the conclusions 

20 of the administrative law judge which rely upon 

21 them. MK did not retaliate against Alain Artayet.  

22 The decision to remove him from power work was 
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1 based on the merits and made with proper objectivity 

2 and judgment. The decision made in escalating steps 

3 was, in fact, made January 2nd and quickly communi

4 cated to Alain. This decision led to Alain's removal 

5 as GWE on January 15th and his ultimate reassignment.  

6 The performance issues here are substantial and 

7 decisive. The decision to reassign Alain Artayet 

8 was not pretextural. The reassignment made to 

9 Alain on January 15th was not in retaliation for 

10 Alain having written the QFR. That's the end of my 

11 presentation.  

12 CHAIRMAN GROBE: Additional questions on the 

13 presentation? 

14 MR. STEIN: Could you leave that up for one 

15 more minute, please? 

16 MR. ZARGES: We will give you copies.  

17 MR. WEIL: Yes. If we could go back to the 

18 statement about the misleading information? 

19 CHAIRMAN GROBE: We'll get there. I was 

20 wondering if there was any other questions 

21 regarding the substance of this case. You 

22 mentioned a while ago that there are specific 
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1 issues where Mr. Artayet misled the NRC 

2 investigators. If you could explain that we'd 

3 appreciate it.  

4 MR. HICKEY: That's not what he said.  

5 MR. ZARGES: I have no knowledge what he told 

6 the investigators.  

7 MR. HICKEY: I think it makes a difference.  

8 What he said was that there was a concern about 

9 whether Mr. Artayet misled the NRC investigators 

10 because we have no knowledge of what Mr. Artayet 

11 said to the NRC investigators. What we do know is 

12 what Mr. Artayet said to other forums, one to the 

13 ALJ and one to the Stier interview process. That's 

14 all we know about what Artayet said. That's what 

15 raised the question about whether he was providing 

16 misleading information.  

17 CHAIRMAN GROBE: Okay.  

18 MR. HICKEY: But we don't have any idea what 

19 he told you.  

20 CHAIRMAN GROBE: I never know what you know, 

21 Pat.  

22 MR. CLAYTON: You mentioned earlier the three 
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1 items that you thought were misleading information 

2 that he provided at the ALJ hearing. Are there 

3 other examples? 

4 MR. ZARGES: There are. Those are the three 

5 that I can quickly recall and seemed most impactful 

6 to me, but I think there is a much longer litany of 

7 misstatements.  

8 MR. HICKEY: We will submit it in writing if 

9 you would like it.  

10 MR. CLAYTON: If you think they bear on this 

11 case and you want us to consider it in our 

12 enforcement action, we need to know those.  

13 MR. HICKEY: They're all identified in the 

14 Stier report, but they are scattered throughout.  

15 Perhaps it would be most convenient for you if we 

16 pulled it together out of that and submitted it on 

17 one sheet because otherwise you have to look 

18 through different pages.  

19 MR. STEIN: And with the citations to documents.  

20 MR. HICKEY: Sure. But you have the 

21 documents, right? 

22 MR. STEIN: Yes.  

4 
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1 MR. CALDWELL: We have all the documents.  

2 MR. HICKEY: Were you go-ing to say something 

3 about timetable? Because that relates to the 

4 statement I just made.  

5 CHAIRMAN GROBE: Yes. Any other questions? 

6 MR. WEIL: Just one administrative question.  

7 Could somebody please help the court reporter on 

8 the spelling of Mr. Hlifka's last name? 

9 MR. PARDI: This is one I know how to spell.  

10 It's H-i-i-f-k-a.  

11 MR. WEIL: I'm finished.  

12 CHAIRMAN GROBE: Any other questions? I just 

13 want to reemphasize that this was what we call a 

14 Predecisional Enforcement Conference. No decision 

15 has been made with respect to whether a violation 

16 occurred or what sanctions may be appropriate.  

17 That is the task we have before us right now. I 

18 appreciate you responding to all of our questions 

19 and I appreciate that it's been difficult. You 

20 have been very eloquent in your responses and you 

21 provided us a substantial. amount of information 

22 that will be useful to us. Pat, you made a 
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1 commitment to provide some additional information.  

2 When do you think that will be available to us? 

3 MR. HICKEY: The next two weeks.  

4 CHAIRMAN GROBE: Two weeks would be 

5 outstanding.  

6 MR. HICKEY: Two to three.  

7 CHAIRMAN GROBE: When I say something like 

8 that my boss never gives me the three weeks.  

9 MR. ZARGES: Sounds like two weeks to me.  

10 CHAIRMAN GROBE: We'd appreciate that. I just 

11 want to describe for you a little bit of the 

12 process that we go through from here. Then if we 

13 decide there is a violation sanctions associated 

14 with that violation could range anywhere from a 

15 notice of violation, which is strictly a document 

16 we issue you need to respond to, through escalating 

17 sanctions which could involve civil monetary fines 

18 or orders to the company to take specific actions.  

19 So should we decide that there would be any civil 

20 fines, monetary fines to be ordered, then we would 

21 issue a press release. You would be notified in 

22 advance of that action by me telephonically. I 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



138

1 expect that we should be able to bring this case to 

2 closure in approximately two months. I had 

3 previously spoken with Mr. Edleman yesterday 

4 indicating thirty days. I neglected to consider 

5 the fact that we are going to provide this transcript 

6 to Mr. Artayet to give him an opportunity to respond 

7 to the specific information in the transcript. So 

8 that will extend our decision-making process a 

9 little.  

10 MR. HICKEY: Can I ask one thing about that? 

11 CHAIRMAN GROBE: Sure.  

12 MR. HICKEY: Well, the original format as I 

13 understood it was going to be that Mr. Artayet 

14 would be invited to attend this meeting today, that 

15 he would be given after Mr. Zarges finished his 

16 presentation an opportunity to make a presentation 

17 of his own, and then we would have a brief oppor

18 tunity to respond to whatever Mr. Artayet said.  

19 And I don't know whether Mr. Artayet will be 

20 responding now to the transcript in writing to you 

21 or through a telephone call, but if there is a way 

22 that we could be advised of what he says? 
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1 CHAIRMAN GROBE: It will be a documented 

2 response. It will either be a written response or 

3 if he wants to come in and discuss the issues we 

4 will transcribe that. I don't anticipate that.  

5 MR. HICKEY: We would like to have an 

6 opportunity to see what he says and see if there is 

7 some need for us to respond as we would have done 

8 depending on what he says had he been here today.  

9 CHAIRMAN GROBE: If Mr. Artayet responds I 

10 will take that under consideration. I will let you 

11 know, Pat.  

12 I want to make sure that you understand 

13 that if we made any statements or expressed 

14 opinions, individual members of the NRC during this 

15 meeting, that those are not the opinion of the 

16 agency or a decision having been made. It is 

17 simply our effort to clarify issues and get the 

18 facts as best we can understand them.  

19 MR. STEIN: Jack, one second. I just want to 

20 add to what you just said, Pat. This transcript 

21 will be on the docket, and any written response 

22 that he makes will also be on the docket.  
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MR. BERSON: 

closed conference.  

MR. WEIL: Th 

MR. STEIN: 0 

CHAIRMAN GROB 

about this. If Mr 

response, I will b 

for some sort of a 

that.

I don't think so. This is a

is a closed conference.  

no, you're right.  

We need to talk separately 

Artayet provides a written 

in touch with you to arrange 

opportunity for you to review
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MR. CLAYTON: I spoke with Mr. Artayet two 

days ago. He told me he would not be attending. I 

informed him we would send him a copy of the 

transcript and request a written response from him, 

and he said he would reply that way.  

CHAIRMAN GROBE: Any other questions or 

comments at this point? We appreciate you coming 

in. It's been very informative. Thank you very much.  

(Which were all the proceedings had 

at the hearing of the above-entitled 

cause.)
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21 January 23, 2000 MARLANE K MARSHALL 

NOTARY PUBLIC, STATE OF ILLINOIS 
MY COMMISSION EXPIRES: 1/23/00 22E 

County Court Reporters 
600 South County Farm Road, Suite 200 

Wheaton, IL 60187 
(630) 653-1622



MORRISON KNUDSEN CORPORATION 

MK-FERGUSON PLAZA 
1500 WEST 3RD STREET 
CLEVELAND, OHIO U.S.A. 44113-1406 
PHONE: (216) 523-5606 
FAX: (216) 523-8147 
E-MAIL: richard-edmister@mk.com 

RICHARD R. EDMISTER 
ASSOCIATE GENERAL COUNSEL 
ENGINEERS & CONSTRUCTORS

TRANSMITTED BY FAX WITH 
CONFIRMING HARD COPY MAILED

January 28, 1999 

Mr. Charles Wyle 
U.S. Nuclear Regulatory Commission 
Office of Investigations Field Office 
Region III 
801 Warrenville Road, 
Lisle, Illinois 60532-4351

SUBJECT: MORRISON KNUDSEN CORPORATION

Dear Mr. Wyle: 

Enclosed is a copy of the overheads used by Mr. Thomas Zarges in the presentation on January 
27, 1999.

RRE:fyb 
Enclosures

F(�j
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NRC 
Enforcement Conference 

January 27, 1999 
Docket Nos. 50-266; 50-301

Fort St. Vrain 

op MK received Level IV 1 OCFR50.7 violation 
without penalty (Aug. 14, 1995) 

0-Violation committed by a first line supervisor 

lo Believe violation was without penalty because 
of PSC and MK's thorough investigation and 
thorough and prompt corrective action 

O PSC commissioned Stier Anderson Malone to 
perform an independent investigation
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Fort St. Vrain 

• Lou Pardi was not directly involved in Fort St.  
Vrain violation 

D Recognized seriousness of a 50.7 violation 
and personally got involved in the 
investigation and led the development of all of 
MK's corrective actions

Corrective Actions Resulting from 
Fort St. Vrain 

• Tom Zarges issued company-wide "Safety 
Alert Bulletin" stating MK policy towards 
protected employees 

• Lou Pardi drafted Project Management Bulletin 
2.9 (effective 8/24/95) requiring: 
-Each project must have procedure to 

address harassment and intimidation 
-Training of all MK project personnel 
-Indoctrination of all employees regarding 

expression of safety concerns, 
-A method of collecting and dispositioning 

concerns



Corrective Actions 

N List of policies/procedures developed and implemented 
by MK or MKISGT: 

- Safety Alert Bulletin June 6, 1995 
- Project Management Bulletin No. 2.9 August 24,1995 
- Pt. Beach Equal Employment Opportunity Policy September 1995
- Pt. Beach "Rules of Conduct on the Job" 
- Pt. Beach Procedure MSP 2.0 "Harassment of 

Protected Personnel", final revision 
- St. Lucie Procedure MCP 1.1 "Harassment of 

Protected Personnel", final revision 
- Pt. Beach Procedure MSP 1.0 

"Employee Open Communication and 
Condition Evaluation Requests", final revision 

- St. Lucie Procedure MCP 1.2 
"Employee Open Communication and 
Condition Evaluation Requests", final revision 

- Pt. Beach "Exit/Termination Process" 
- St. Lucie "SGRP Personnel In-Processing 

and Out-Processing", final revision 
- Similar programs at Waltz Mill and Calvert Cliffs

Aug.-Sept. 1995 

Sept. 11, 1996 

July 17,1997 

May 9, 1996 

July 17, 1997 
Sept. 25, 1996 

Oct. 14, 1997

Page 3

Corrective Actions 

lo Implement comprehensive programs at 
Pt. Beach, St. Lucie, and Waltz Mill including: 
-Required reading of Fort St. Vrain violation and 

corrective actions 
-Procedures prohibiting harassment of protected 

personnel 
-Employee open communication procedures 
-Procedures requiring exit interviews to assure 

employees do not have any unreported safety 
concerns 

-Training and indoctrination of all MK and 
subcontractor personnel 

-Copies of most of these procedures are included 
in my letter to J.A. Grobe dated April 21, 1998 G
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Corrective Actions 
Results 

M Employment and termination of over 1,500 
employees on two demanding projects 

• No concerns regarding safety in the work 
environment at St. Lucie 

P One concern at Pt. Beach 
-Quickly and effectively dealt with 
-Described in detail in letter of April 21, 1998 
-Additional recent employee concerns at Waltz 

Mill also effectively dealt with 
-Personnel who filed concerns at both Pt. Beach 

and Waltz Mill were not MK employees, but they 
utilized MK's program to bring forth their 
concerns (a

Current Apparent Violation 

o Surprised by filing of complaint 
-Sensitivity caused by Fort St.Vrain 
- Home office employee 

- Small nuclear staff 3-5 people 
- All ten year or greater employees 
- Informal office atmosphere with access to all 

senior management 
•' Initial DOL investigation provided some comfort 

- No retaliation 
0o Dismayed at ALJ decision 
PP Commissioned Stier to do independent investigation 
l Stier investigation provided detailed and compelling 

evidence that MK did not commit a 50.7 violation
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Current Apparent Violation 

M, Careful consideration of conflicting results of Stier conclusion and the 
ALJ decision 

- ALJ decision is flawed 
- Stier investigation extremely detailed 
- Stier investigation provided facts and insights not available to AU 

- Stier established four critical points 
- Artayet was not capable of performing his job 
- FAX re: DWT not available to ALJ 

- Led judge to think MK's removal was pretextual 
- Lou Pardi decided on Jan. 2 to remove Alain from Power projects, 

based on Alain's performance and not pretextual 
- Decision to remove Alain from work was made two weeks 

before QFR 
- January 2 decision made January 15 decision inevitable 

I Chilling did not occur 
- Stier did not find any evidence of chilling 
- Work at Pt. Beach basically complete; DOL notice Feb. 1997 
- Small, long-term corporate nuclear staff with direct access to 

management

Organizational Inadequacies and 
Corrective Action 

-'Inadequate supervision of Group Welding 
Engineer 

-GWE now reports to Lou Pardi who has 
technical knowledge; can monitor performance 
and provide support for the GWE when needed 

oTo assure enhanced visibility and support of 
QA organization 
-Group QA Director reports directly to me 
-Daily work activities directed and supported 

by Lou Pardi
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Program to Encourage a Safety 
Conscious Work Environment is 
Operating Effectively 

l Thoroughness of our systems and procedures 
0- Effective implementation at Pt. Beach, St. Lucie, and 

Waltz Mill 
•' Recent review at BG&E Calvert Cliffs 

-Systems in place 
-No incidents to date 

• Recent outside audit of CHO "hotline" implementation 
-System is adequjate 
-No incidents to date 

• We believe our program has and will continue to 
prevent any possible "chilling effect" from developing_ 
at our field sites and in our home office

Improved/Quality and Welding Program 

•o Refinements in Quality Program as a result of 
internal and external audits 
-DE&S contracted to do two in-depth audits 
-"Best practice" recommendations implemented 
-Improvement in Part 21 Procedure implemented 

o Improvements in Welding Procedure 
Specifications 
-Previous procedures complex with widely 

ranging applications 
-Revised procedures are/will be simplified 

-Very limited applications of each procedure



Page 7

Enforcement Is Not Warranted 

• MK did not retaliate against Alain Artayet 
• Decision to remove Alain from Power Division work 

was the decision that ultimately led to employment 
action taken 

0 Lou Pardi decision was made strictly on 
performance issues and was not pretextual 

• Decision made on January 15 was not in retaliation 
for Artayet having written the QFR

January 2, '97 January 15, '97Mid-December '96



Fcw el - LETTER SENDING TRANSCRIPT TO COMPLAINTANT IN MKCAE(A8-8 p�e7

From: 
To: 
Date: 
Subject: 
Place:

C. H. Weil 
Michael Stein oL 
Fri, Jan 29, 1999 10:43 AM 
LETTER SENDING TRANSCRIPT TO COMPLAINTANT IN MK CASE (EA 98-081) 
OEMAIL

Mike, I've attached a draft letter to the complainant in the Morrison Knudsen case. The letter transmits 
the predecisional enforcement conference (PEC) transcript to him for review and comment.  

The letter also informs him that his comments will be provided to MK for review/rebuttal. Since this part 
of the letter involves a policy decision, I believe the letter should be considered and reviewed by OE with 

an eye towards a potential clarification of the enforcement policy.  

Also, the letter needs a very short turn-around time as we'll be mailing the letter to the complainant about 

the middle of the week of 2/1/99.  

Chuck

Bruce Berson, H. Brent Clayton, James Gavula, 0...CC:



1/29/99 &ar 

EA 98-081 

Mr. Alain Artayet 
[HOME ADDRESS DELETED 
UNDER 10 CFR 2.790(a)] 

Dear Mr. Artayet: 

This letter concerns the predecisional enforcement conference (PEC) held on January 27, 
1999, with the Morrison Knudsen Company (MK) pertaining to an apparent violation of 
10 CFR 50.7, "Employee Protection." You were invited to participate in the PEC; unfortunately 
your personal schedule prevented your attendance. Enclosed is a copy of the PEC transcript 
for your review and comment. Also, you should be aware that MK will be provided an 
opportunity to review and comment on your written response.  

Please return your reply to us as soon as possible, but not later than 15 days from the date 
that this letter is received. You are welcome to have counsel or a personal representative to 
assist you in preparing your response. However, the cost of such counsel or personal 
representative must be borne by you. Should you need additional time to prepare your 
response, please contact Mr. Charles H. Weil of the NRC Region III Enforcement Staff at toll 
free telephone number 1-800-522-3025 or 1-630-810-4372.  

Your response should be marked as a "Reply to EA 98-081 ," and addressed to the Regional 
Administrator, U.S. Nuclear Regulatory Commission, Region III, 801 Warrenville Road, 
Lisle, IL 60532-4351. At the same time, a copy of your reply should be sent to 
Mr. H. Brent Clayton, NRC Region III Enforcement Officer, at the same address. A copy 
should also be sent to U.S. Nuclear Regulatory Commission, ATTN: Mr. James Lieberman, 
Director, Office of Enforcement, Mail Stop OWFN/7-H-5, Washington, DC 20555-0001.  

The NRC normally places documents pertaining to an escalated enforcement action in the 
NRC Public Document Room (PDR), where the information is available for public inspection.  
However, we have decided to withhold this letter and your response from placement in the 
PDR due to personal privacy considerations. While the documents will not be placed in the 
PDR, you should be aware that the documents are subject to release under the provisions of 
the Freedom of Information Act (FOIA). Should we receive a FOIA request for the documents, 
the documents will be released with the exception of your home address or other personal 
privacy information. Therefore, your response, to the extent possible, should not include any 
personal privacy, proprietary or safeguards information so that it can be released without 
redaction. If personal privacy or proprietary information is necessary to provide an acceptable 
response, then please provide a bracketed copy of your response that identifies the 
information that should be protected and a redacted copy of your response that deletes such 
information. If you request withholding of such information, you must specifically identify the 
portions of your response that you seek to have withheld and provide in detail the bases of



your claim of withholding (e.g., explain why the disclosure of information will create an 

unwarranted invasion of personal privacy or provide the information required by 

10 CFR 2.790(b) to support a request for withholding confidential commercial or financial 

information.  

Please feel free to contact Mr. Weil, or in his absence Mr. Clayton, if you have any questions.  
Mr. Clayton can also be reached at toll free telephone number 1-800-522-3025 or 1-630-810
4373.  

Sincerely 

John A. Grobe, Director 
Division of Reactor Safety

Docket No. 50-266; 50-301 
License No. DPR-24; DPR-27 

Enclosure: As stated 

cc w/enclosure: 
S. Bell, Esq.  

cc w/o enclosure: 
Office of Enforcement 
S. Chidakel, OGC 
B. Berson, Rill 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED

FILE NAME: G:\EICS\98-081.COP

1 QOE concurrence received on 2/__/99 from _, OE.

To receive a copy of this document, indicate in the box: "C" = Copy w/o att/encl "E" = Copy w/attlencl "N" = No copy 

OFFICE Rill I C JRil I c OE:D' I c R,, IC Rc 
NAME Weil Clayton Lieberman Grobe 

DATE 2/ /99 2/ /99 2/ /99 2/ /99 

OFFICIAL RECORD COPY
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From: C. H. e 
To: Michael Stein 
Date: Mon, Feb 1, 1999 3:28 PM 
Subject: MORRISON KNUDSEN (EA 98-081) 
Place: OEMAIL 

Mike, attached is a note documenting our conversation about Morrison Knudsen's review of the 

complainant's written comments on the predecisional enforcement conference. Please let me know if 

changes are needed. Chuck 

CC: H. Brent Clayton, OEMAIL, Stanley Rothstein

V - .. ..................... •age 1
|



February 1, 1999

EA 98-081 

NOTE TO: Michael Stein, Enforcement Specialist, OE 

FROM: Charles H. Weil, Enforcement Specialist, RIII//

SUBJECT: PROVIDING COMPLAINANT'S COMMENTS ON CLOSED 
ENFORCEMENT CONFERENCE TRANSCRIPT TO THE EMPLOYER 
IN AN EMPLOYMENT DISCRIMINATION ENFORCEMENT ACTION 

On January 27, 1999, a predecisional enforcement conference (PEC) was conducted with 
Morrison Knudsen (MK) Corporation concerning an apparent violation of 10 CFR 50.7, 
"Employee Protection." The complainant in that matter had originally planned to attend the 
PEC and make a statement following MK's presentation. Following which, MK would have the 
opportunity to respond to the complainant's presentation. (See Section V of the Enforcement 
Policy). However, the complainant's personal schedule prevented his attendance.  

At the conclusion of the PEC, NRC representatives informed MK that the complainant would 
be furnished a copy of the PEC transcript for review and comment. MK representatives 
requested an opportunity to review the complainant's written comments and respond, as 
though he had been present at the conference.  

On February 1, 1999, you and I discussed MK's request as it applied to the Enforcement 
Policy. We noted, as provided by the Enforcement Policy, MK would have had the opportunity 
to present comments following the complainant's presentation, had the complainant been 
present at the PEC on January 27, 1999. We also noted that the policy permitted a 
complainant who could not attend a PEC, be given the opportunity to review the transcript and 
provide written comments. However, the Enforcement Policy did not specifically provide a 
opportunity for an employer, such as MK, to review and comment on the complainant's written 
comments. We decided that allowing MK to review and comment on the complainant's written 
presentation would be analogous to allowing the employer, MK, to provide a verbal response 
to a complainant's oral presentation. Therefore, we concluded that MK should be allowed to 
review the complainant's written response in this case.  

Please contact me as soon as possible if your understanding of our February 1, 1999 
conversation is different from the above.  

CONTACT; Charles H. Weil 
(630) 810-4372

FILE NAME: G:\EICS\98-081.TRN
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From: Bruce Bero Ee 
To: C. H. Weil, H. Brent Clayton, James Liberman, 
Date: Tue, Feb 2, 1999 1:59 PM 
Subject: MK Transcripts 

Pat Hickey will have each original transcript and the two copies they made for their client ( but which 
have not been sent out yet) destroyed. He will also send me a letter certifying that this has been done.  

Note: I spoke to an associate of Hickey's who's also working on this case, a Benjamin Dean. Hickey was 
in New York. Dean spoke to him by phone and informed me of the above.  

Bruce 

CC: James Caldwell, Jim Dyer, John Grobe

S. .. .. .. .. .. .. ...... .......................... •............. • .. • •.. • ' • •.. • •''. .`. . .... ••.. •--. i



From: H. Brent Clayto 
To: James Caldwell / 
Date: Tue, Feb 2, 1999 11:16 AM 

Subject: Fwd: MK transcript 

Jim - Please let me know if you concur. If so, I'll ask Bruce Berson to call Mr. Hickey.  

---Brent 

CC: Bruce Berson, C. H. Well



. ...H..eil - MK.transcript g..1 

From: Richard Borchardt 
To: H. Brent Clayton 
Date: Tue, Feb 2,1999 11:05 AM 
Subject: MK transcript 

I talked with Jim L. and he agrees with what we discussed: 

- The MK attorney should be informed that the court recorder should not have provided him with a copy 
of the transcript. We should ask the attorney to destroy or return (or send to us) the transcript.  

- If he refuses to cooperate, we'll have to work with OGC re: putting a copy of the transcript in the PDR 

CC: Michael Stein



~~~~~~~~~~~~ . ..................... .......................... ... .. ....... .....  Charles H. Weil - COMPLAINTANT'S REVIEW OF MORRISON~ KNUDSEN TRANSCRIPT (A9-8)Pg 

From: Charles H. We'/ 
To: Bruce Berso , Michael Stein, Susan Chidakel 
Date: Tue, Feb 23, 1999 2:34 PM 
Subject: COMPLAINTANT'S REVIEW OF MORRISON KNUDSEN TRANSCRIPT (EA 98-081) 
Place: OEMAIL 

On February 22, 1999, I was informed by Federal Express that the package we sent to the complainant 
(the package was the interview transcript) was not deliverable because the home was vacant. I 
contacted the complainant's attorney on February 23, 1999, and was provided with a new home address 
and telephone number for the complainant. I then contacted Federal Express and provided the new 
home address and work telephone numbers. Federal Express will forward the package to the 
complainant at the new address.  

Chuck 

CC: H. Brent Clayton, James Gavula, John Grobe, OEM...  

Cc~ A'o e



Charles H. Weil - CONTAC WIT6CMPLAINANT IN MORRISON KNUDSEN CASE(A9801 Page 11 

From: Charles H. Weil V/'h 
To: Bruce Berson, H. Brent Clayton, James Gavula, J... bJ-F) 

Date: Fri, Feb 26, 1999 10:08 AM 
Subject: CONTACT WITH COMPLAINANT IN MORRISON KNUDSEN CASE (EA 98-081) 
Place: OEMAIL 

I had a brief conversation this morning with the complainant in the Morrison Knudsen discrimination 
case. He provided the following information: 

He has moved from the Cleveland area and is settling in at his new job. An interesting point during the 
conversation is that he is preparing his new employer for an ASME audit during March 1999, and the 
audit is for the renewal of his company's "ASME N Stamp." 

CC: OEMAIL 

E1ý3



iCharles H. Weil - Re: MIK Analysis age1 

From: Charles H. Well 
To: Bruce Berson, Michael Stein -()lQ_ 
Date: Thu, Feb 25, 1999 6:02 PM 
Subject: Re: MK Analysis 

Just a reminder about my E-Mail earlier this week. The complainant has not received the transcript yet.  
His attorney gave me a new address on Wednesday and FedEx was to forward it. I also call the 
complainant at his work number on Wednesday, left a message, and as of this minute have not received 
a return call. Chuck.  

>>> Michael Stein 02/25 4:37 PM >>> 
My apology. I was on the Hill for 3 days this week getting us a pay raise and dealing with other issues. I 
have not had a chance to closely review the MK material before today but did so on your call. I have 
Susan's comments as well.  

The 2 of you are to be commended-Great job and a very balanced assessment. I wouldn't add thing.  
Susan's discrepancy certainly clinched it for me-not that I walked away from the PEC doubting we had a 
case. I think we have a moderate case and should push forward. Please call Chuck and lets plan to 
reconvene after we get all the rocks from all the parties.  

After Susan's material is incorporated, please send me a copy for our files.  

Much Thanks and have a nice weekend, 

Mike 

>>> Bruce Berson 02/25 4:24 PM >>> 
Mike, I left a voice mail for you on Monday about the above. Do you have any comments on it or on 
Susan's comments? I believe the game plan was for you to attach it to the EA understands memo from 
our conference call a couple weeks ago. I'd like to try to move it along.  

Bruce

James Lieberman, Susan ChidakelCC:
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From: Charles H. W ei/ 
To: Bruce Berso', Michael Stein, Susar'Chidakel 
Date: Tue, Feb 23, 1999 2:34 PM 
Subject: COMPLAINTANT'S REVIEW OF MORRISON KNUDSEN TRANSCRIPT (EA 98-081) 
Place: OEMAIL 

On February 22, 1999, I was informed by Federal Express that the package we sent to the complainant 
(the package was the interview transcript) was not deliverable because the home was vacant. I 
contacted the complainant's attorney on February 23, 1999, and was provided with a new home address 
and telephone number for the complainant. I then contacted Federal Express and provided the new 
home address and work telephone numbers. Federal Express will forward the package to the 
complainant at the new address.  

Chuck

H. Brent Clayton, James Gavula, John Grobe, OEM...CC:

PNe I•ag.e 

..
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Ot KEG' UNITED STATES 
0 NUCLEAR REGULATORY COMMISSION 

REGION III 
801 WARRENVILLE ROAD 

LISLE, ILLINOIS 60532-4351 

**• April 1, 1999 

EA 98-081 

Mr. Thomas H. Zarges 
President and CEO 
Morrison Knudsen Corporation 
MK Ferguson Plaza 
1500 West Third Street 
Cleveland, OH 44113-1406 

SUBJECT: PREDECISIONAL ENFORCEMENT CONFERENCE 

Dear Mr. Zarges: 

This refers to the predecisional enforcement conference (PEC) held with the Morrison Knudsen 
Corporation (MK) on January 27, 1999, concerning an apparent violation of 10 CFR 50.7, "Employee 
Protection." During the PEC, representatives of MK requested that MK be afforded an opportunity to 
review the complainant's comments following his review of the PEC transcript. That information is 
enclosed.  

MK is not required to respond to this letter. However, should you choose to provide a written 
response, please return your comments to us within 15 days of receiving this letter.  

While this letter, and its enclosure, have not been placed in the NRC's Public Document Room 
(PDR), you should be aware that the letter and the enclosure are subject to release under the 
Freedom of Information Act (FOIA) following the completion of the NRC enforcement process.  
Should a FOIA request be received for these documents, the documents will then be placed in the 
PDR with any personal privacy information removed.  

Should you have any questions or comments, please feel free to contact Mr. Charles H. Weil of the 
NRC Region III Enforcement Staff. Mr. Weil can be reached at telephone number (630) 810-4372.  
In Mr. Weil's absence, please contact Mr. H. Brent Clayton, NRC Region III Enforcement Officer at 
telephone number (630) 810-4373.  

Sincerely, 

4 John A. Grobe, Director 
Division of Reactor Safety 

Enclosures: 
1. Complainant's 3/25/99 Letter 
2. Complainant's 3/26/99 Letter 

cc w/encls: P. Hickey, Esq.  

cc w/o encls: A. Artayet 
S. Bell, Esq.  
S. Chidakel, OGC 
M. Stein, OE 
B. Berson, Rill



March25, 1999

Regional Administrator 
U.S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, IL 60532-4351 

Subject: REPLY TO EA 98-081 

Dear Regional Administrator: 

I was unable to attend the predecisional conference with Morrison Knudsen, due to work 
commitments. This letter is being sent to state my perspective and clarify some issues brought up 
during the predecisional conference without repeating statements made by all parties during the DOL 
hearing process.  

In early January 1997, after MK's annual nuclear audit performed by The Hartford Steam Boiler 
(HSB) Inspection and Insurance Company, my supervisor (Mr. Walcutt, Director of Quality 
Assurance) requested that I review all of the Point Beach Steam Generating Team, Ltd. (SGT) 
project WPS and provide him with a report. All of the SGT Ltd. Point Beach (PB) WPSs had been 
prepared and approved per MK's QA program by Mr. Rusty Gorden, Project Welding Engineer at 
PB, and Mr. Mike Hendricks, Project Quality Manager at PB who currently is the Corporate Quality 
Director at MK. My approval of these site-specific welding procedures was not required by MK's 
QA program, but on November 6, 19961 had informed Mr. Gorden of deficiencies with the SGT Ltd.  
project specific PB-WPSs via facsimile. These PB-WPSs were obtained from one of the first 
distributions to the corporate office. I was surprised to get these first WPSs because Mr. Gorden had previously indicated to me that he would only send PB-WPSs to me as a courtesy. Contrary to 
Mr. Gorden's comments to me via a follow-up phone call at that time, he elected to ignore my 
concerns. I discovered.this at a later date with further PB-WPS distribution(s) in December within 
a couple weeks before the HSB audit.  

I do not recall a meeting on January 2, of 1997 with Mr. Edleman, nor was I aware of any activities 
by upper management (including by Mr. Walcutt) to remove me from all Corporate/Group Welding 
Engineer responsibilities before January 14, 1997. It is important to note that although 
Mr. Edleman oversaw our department administratively, he was not part of MK's organizational chart 
for the nuclear QA programs, and he never participated in any nuclear audits. After I finished my report on January 14th, Mr. Walcutt gave it to Mr. Pardi. A few hours later Mr. Walcutt informed 
me that Mr. Pardi had stated that I "was expendable and Mr. Bingham and Mr. Cepkauskas were 
not." On that same day my report was also faxed to Mr. Bingham, who was the Project Manager at 
Point Beach for the SGT Ltd. On January 15, 1997, within 24 hours of releasing my report, I was removed from my Corporate/Group Welding Engineer position and all associated responsibilities.  
I was not issued a transfer to another project on January 15, 1997. I felt I was being retaliated 
against because of this report.

Page 1 of 5



Although I filed an affidavit with Mr. Medlock, the initial OSHA-DOL investigator, he was unable 
to attend the meeting he had set up with my attorney and me, and never'spoke to me in person. He 
did speak with MK and ruled in their faivor. At that point I appealed to present my case.  

On February 7, 1997, 1 was offered a transfer to the Washington Works project in Parkersburg, West 
Virginia. This was DuPont's largest chemical facility in the country that MK has had since I believe 
it was 1989 with a maintenance contract. MK currently still has a contract on this DuPont project.  
I felt I had no other work choices at MK at that time, so I accepted the position, which meant being 
away from my family during the week. My position there was Area Field Engineer reporting to the 
Area Project Engineer. Mr. Zarges stated during the conference that while I worked in WV, I was 
a supervisor of piping systems, provided consultation on welding, and I had a modest staff. This was 
not true. As you will see in the enclosed organization chart and job description, I was transferred as 
an Area Field Engineer. I had no stafl was not involved with welding (because 95+% of 
prefabricated piping systems were mechanically assembled), and was not in a supervisory position.  
No one reported to me on that project. There was another person in the same position, who worked 
the night shift. During November 11-22, 1996, 1 temporarily replaced the MK Welding Supervisor 
(who was in training) on this DuPont Washington Works project, as I testified during the DOL 
hearing, but that was not the position I occupied upon my transfer.  

On Thursday September 25, 1997, Mr. Garrett (V.P. of Construction in the Industrial/Process 
Division) called me to ask if I wanted my name to be added to an organizational chart, as a project 
QC manager, for a bid proposal. This proposal was near completion and was supposed to be 
submitted by MK to the DuPont Chattanooga project located in Tennessee on Monday, September 
29, 1997. No mention was made of bringing me to the Cleveland office because the proposal was 
due on Monday. My last day at DuPont was Tuesday September 30, 1997. On my last day, no one 
was available on the project from human resources (and I looked everywhere) to let me know ifI was 
laid-off, fired, or being considered for another transfer. With assistance from my attorney who talked 
to MK's law firm and my phone call on October 7, 1997 with Mr. Kevin Tobin, Corporate Director 
of Human Resources, I was finally informed that I was laid-off 

On November 4, 1997 the Administrative Review Board from the U.S. Department of Labor issued 
the Preliminary Order to reinstate me to my former position as Corporate/Group Welding Engineer 
with the same terms, conditions and privileges I previously erjoyed. I soon found out that this new 
situation was not only awkward, but also hostile. I was given my title back, but none of the terms, 
conditions and privileges was the same. When I returned, MK had two other persons performing my 
prior job duties, and I was told my new boss was Mr. Pardi, the same person who at the DOL hearing 
had admitted he was responsible for removing me from my position in the first place. This action 
alone felt to me like harassment and intimidation, because at that time the other two welding 
engineers reported to Mr. Walcutt, Group Quality Director, who at that time was still in his same 
position. When I mentioned this change in my job terms and conditions, the other two welding 
engineers were both then asked to also report to Mr. Pardi On November 21, 1997, the QA manual 
was revised to show this organizational change.
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My job duties also were definitely not the same that I previously held. The immediate focus on one 
of my first assignments given by Mr. Pardi also left me with feelings of further harassment and 
intimidation by him. This assignment was developing a dissertation on linking inconsistencies and 
providing insights associated with impact testing under the ASME Nuclear Codes. The same issues 
had surfaced as a means of contention during the DOL hearing, which showed insensitivity by 
Mr. Pardi 

MK also contends that my work lacked technical competence. However, I worked for MK for over 
9+ years and my annual performance evaluations and feedback from other nuclear and non-nuclear 
project managers do not reflect this contention. During the hearing, my supervisor, a client 
representative, and several other co-workers also testified that I was competent at my job. Even 
after I was removed as corporate/group welding engineer, Mr. Walcutt contacted me at the DuPont 
site on several occasions for technical welding advice involving a procedure qualification for the 
Washington Works project. During the Stier, Anderson and Malone (SAM) interrogation, a memo 
written by Mr. Walcutt to Mr. Pardi, was presented to me by S.A.M showing MK withheld favorable 
information during the DOL hearing about my performance at MK. This was information sent to Mr.  
Walcutt by one of several MK project managers during an inquiry Mr. Walcutt made in late 1996, 
as part of my overall evaluation.  

I have spent over 23 years dealing with many different aspects of welding. I would like to rfote that 
I have a degree in welding engineering from the Ohio State University and that I have been a member 
of the ASME Section IX subgroup on brazing (including participating in welding 
procedure/performance qualification and strength of materials code committees) since February 1992.  

Mr. Zarges and Mr. Pardi also note during the conference that I have a very limited nuclear 
background. For the record, I have nuclear experience working hands-on as a pipefitter-welder at 
several nuclear power plants including Zimmer, Fermi II, Midland, and Perry Unit I Nuclear Power 
Plants while they were under construction during 1978 and 1984 working closely with engineers, 
supervisors, and inspectors. I worked as an intern for the Test & Operations Support Group of the 
Nuclear Engineering Department during the start-up phase of the Perry Unit #1 Nuclear Power Plant 
for the Cleveland Electric Illuminating Company during the summer of 1986. I was responsible for 
the development of work packages, field engineering, and coordination of craft workers to perform 
design modifications and corrective maintenance on nuclear systems and components. I worked as 
a welding engineer trainee for TVA in the Department of Codes, Standards, Welding & NDE in the" 
Division of Nuclear Engineering during the summer of 1987.  

As indicated during the S.A.M interrogation, in late 1993 1 was responsible for overseeing the MK 
and Babcock Wilcox Nuclear Technologies (BWNT) first. demonstration of the GTAW narrow 
groove process on carbon steel to verify the ability to comply with ASME Section IH welding 
requirements (including charpy-V notch and weld metal drop-weight testing) as part of the early 
phase of the Florida Power & Light (FPL) St. Lucie steam generator replacement project. Because 
of complications (such as unacceptable drop-weight nil-ductility transition temperature selections and 
noncompliance to several purchase order requests), I declined accepting this demonstration as an
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official welding procedure qualification for MK and an official WPS+PQR was never prepared and 
certified by me.  

In 1992, 1 also developed the "MK & Westinghouse Project Welding Manual" (see enclosure) for use 
at the Fort St. Vrain Decommissioning Project and I provided many hours of services during the 
duration of this project. The Westinghouse QA department and the MK project manager were also 
very happy with my performance and the welding program at the Fort St. Vrain project.  

There are several "chilling" events that I feel occurred during this whole process showing MK's 
insensitivity to 10 CFR 21. I feel dealing with a large corporation, government organizations, and 
investigative prosecuting attorneys (i.e., NRC and Stier, Anderson and Malone) intimidated many 
people both in the nuclear and non-nuclear environments at MK. I am aware that many people I 
knew did not want their names involved in this case for obvious reasons. One witness I had planned 
to bring in as a character witness from a DuPont project was called by the secretary of MK's legal 
department and told he was not required to appear as a witness if subpoenaed. When this same 
person questioned the impact testifying would have on his MK position at the DuPont project, the 
legal secretary replied "I don't know" and hung up on him. He backed out as one of my witnesses.  
Another potential witness who had previously worked at Point Beach submitted his resume for a 
position at MK shortly around the time of the DOL hearing. A friend happened to run into a recruiter 
that he knew, and was told that this witness would not be considered for employment by an MK 
executive who reported to Mr. Pardi. In addition, some other people later felt intimidated when they 
interviewed with Stier, Anderson, & Malone. First, they were contacted by MK's legal department 
and not directly by the Stier agency. Second, the interviews were performed just two doors down 
from Tom Zarges' office and around the corner from Mr. Pardi's office, where they were exposed for 
identification by upper management. In one instance, Mr. Pardi called the other welding engineer up 
to his office to ask him the name of the person who was sitting in the interrogation room with 
Ms. Mary Jane Cooper, and unfortunately the person's name was given to Mr. Pardi by this 
individual.  

Mr. Walcutt told me that one of the reasons he was leaving for the Ukraine project was because he 
did not have the "authority and organizational freedom to perform his duties" as the Director of 
Quality responsible for the nuclear program under 10 CFR 50 Appendix B. Based on unlawful 
actions taken against me and statements made during the predecisional conference by Mr. Zarges 
and Mr. Pardi, MK's upper management violated 10 CFR 50 Appendix B by not allowing me to 
perform QA functions with sufficient authority and organizational freedom to identify quality 
problems.  

During the S.A.M. investigation I was left with the impression that they did not understand a lot of 
the technical issues I was trying to explain, especially drop-weight and charpy-V notch impact testing.  

Concerning the heat input debate, my clear observations indicated that the SGT Ltd. PB WPS-No.  
GT-SM/3.3-2PB exceeded the maximum heat input of 64.7 kJrm for the GTAW process that I had 
specified on corporate WPS-No. GT-SM/3.3-3. The test data recorded on the supporting PQR-No.  
GT-SM/3.3-Q2 reflected the actual ranges monitored during welding of the test coupon, and the
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64.7 kJ/m, value was actually recorded for bead numbers 32-43 on this PQR. The maximum heat 
input that I specified on corporate WPS-No. GT-SM/3.3-3 for the GTAW process was based on the 
actual heat input applied during welding at the location where the charpy-V notch specimens were 
removed from the test weldment. Project personnel apparently did not agree with this engineering 
judgement, and elected to use higher heat input values of 67.2 and 73.3 klFm recorded on the SGT 
Ltd. approved PB WPS-No. GT-SM/3.3-2PB. The higher heat input values selected by the SGT Ltd.  
were not recorded on supporting PQR-No. GT-SM/3.3-Q2. My observation was classified as a 
Level - IV violation by the NRC in the WEPCO NRC Notice of Violation EA 97-347 "for the failure 
to perform the steam generator girth weld with a qualified procedure." The NRC added "this is a 
comce because unqualified welds could result in the subsequent degradation of related pressure 
boundaries." A letter reflecting these statements was sent by WEPCO to MK and received on 
April 3, 1998. Shortly thereafter, MK initiated settlement proceedings and requested that I no longer 
report to the office.  

Sincerely, 

Alain Artayet 

Cc w/enclosure: 
Mr. S. Bell, Esq.  
Mr. IL Brent Clayton 
Mr. James Lieberman 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED
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RESPONSIBILITIES 

She first responsibility of the individuals listed below is to ensure all personnel 
Aave the required knowledge, skills and attitude required for a safe working 
environment.  

PROJECT SUPERINTENDENT - Reports to the Project Manager. Directs operations of all 
Superintendents. Ensures performance of their work. Monitors field performance against Cost 
/ Schedule / Productivity requirements. Leads actions with trade unions in reguards to 
manpower requirements, organization and ensuring quality.  

LEAD SUPERINTENDENT - Reports to the Project Superintendent. Helps Assistant Supt.  
plan work within discipline areas. Reviews design and assists with schedule development in 
conjunction with the Area Project Engineer. Directs Assistant Superintendents in performance 
of their weekly tasks and supplies them with design and coordination input. Ensures 
manpower and tool availability for the Assistant Supt..  

ASSISTANT SUPERITENDE - Reports to the Lead Superintendent with matrixed 
responsibility to the Area Project Engineer. Plans and directs day to day activities of 
manpower and materials in field operations. Directs field operations of crafts through 
interactions with Foreman and General Forman. Coordinates activities of Subcontractors with 
area requirements. Ensures adherence to current quality and project design requirements.  

larks-up drawings for existing conditions and progress. Submits daily field reports to Area 
ream. Assembles Critical Task plans. This postion has the primary responsibility for field 
carft direction and is intended to be in the field as much as posible.  

ECU LEAD FIELD ENGINEER - Reports to the Project Manager. Ensures all Field 
Engineers are working in a consistent manner and meeting project objectives. Reports to and 
acts as liaison with the Project Manager for all Field Engineers. Has responsibilities as the 
Field Engineer for his specific area. Assembles Critical Task Plans as required.  

ECU FIELD ENGINEER - Reports to the ECU Lead Field Engineer. Responsible for 
coordination and management for all small projects and Work Orders relating to his area. This 
includes working with cost & schedule engineer in developing specific controls. Ensures 
adherence to current quality and project design requirements. Initiates, monitors and controls 
Field Change Requests and Requests For Information's relating to the area.  

ARE POJECT ENGNEER Responsible for overall coordination of area 
..constructon. Maitains conmfiiuous dialogue with plant personnel to ensure required 

plant / construction coordination. Manages lump-sum contracts with assistance of 
contracts manager. Responsible for establishing and maintaining project schedule with 
assistance of project controls scheduler. Ensures adherence to current quality and project 
.esign requirements. Coordinates efforts of area superintendents and subcontractors.



Issues all RFI's & FCR's pertaining to the area. Maintains control of the project budget 
with assistance of the macot engineer.  
.AREA FELD NL ThEER --Rports to the Area Project Engineer. Assists Area Project 
")ngineer in coordinating -areacconstruction. Resolves design and construction issues 
occurring in the field. Ensures project design and quality requirements are being 
maintained. Formulates plan for specific critical tasks i.e. shut downs and tie in's with 
assistance from project coordinators, area schedulers, supt.'s and client interfaces.  

NIGHT AREA FIELD ENGINEER - Reports to the Area Project Engineer. Assists Area 
Project Engineer. Resolves design and construction issues occurring in the field. Ensures 
project design and quality requirements are being maintained. Formulates criteria plan 
for specific critical tasks, i.e. shut downs and tie in's with assistance from project 
coordinators, area schedulers, supt.'s and client interfaces.  

PROJECT COORDINATOR - Reports to the Project Engineering Manager. Assists and 
Directs area teams, supt. and schedulers in the establishment and control of critical project 
tasks (i.e. tie in's and shutdowns and start-ups). Works closely with start-up scheduler and 
Area Teams in determining shut down and start up inter-relationships and sequence. Ensures 
coordination of project controls with field operations by reviewing and directing project 
controls for accuracy and relevance to field construction requirements.  

PROJECT CONTROLS MANAGER - Reports to the Project Engineering Manager.  
Responsible for developing work breakdown structure. Providing master and, detailed 
,onstruction schedules. Provides and maintains cost control system; monitoring and analyzing 
project planning cost and schedule performance, issues weekly field information on status of 
cost and schedule along with monthly narratives for deviations from schedule. Assumes the 
lead in preparation of the monthly monitor report.  

FIELD DESIGN ENGINEERS - Reports to the Project Engineering Manager. Reviews all 
home office design for constructability and compliance with field requirements. Takes a lead 
role in coordinating and informing field supt. and area managers at all design aspects.  
Reviews all discipline specific RFI's and answers or follow resolution of answers through the 
Home office design team. Participates in area schedule and coordination efforts. Input to and 
coordination of site generated POs and contracts along with overseeing specific procurement 
requirements. Keeps area project engineers aware of design changes for FCR's and schedule 
maintenance.  

(PROJECT ENGI-EiN_ Reports to the Project Manager. Maintains and 
ensures compliance wffith the functionial aspects of the project management program. Has 
responsibility for the project controls function, major capital project work and the field design 
engineers. Provides leadership for the Area Project Engineers insuring that we deliver the 
projects with care, custody and control. The Project Engineering Manager is responsible for 
%roblem solving and providing solutions for the Project Manager as opportunities present 

"---themselves.
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March 26, 1999

Regional' Administrator 
U. S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, IL 60532-4351 

Subject: REPLY TO E-A 98-081 (ADDITIONAL ATTACHMENT) 

Dear Regional Administrator: 

I have enclosed a copy of the cover page from the Fort St-Vrain Welding Manual, which 
I had listed as an enclosure on page 4 of my March 25, 1999 reply to EA 98-081. 1 
inadvertently left this out with my original reply. Please include this with the 
Washington Works job description and organizational chart attachments of the subject 
reply. If you have any further questions, please contact me.  

Sincerely, 

Alain Artayet 

Cc w/enclosure: 
Mr. S. Bell, Esq.  
-Mr. H. Brent Clayton 
Mr. James Lieberman 

CERTIFIED MAIL 
RECEIPT ACKNOWLEGMENT OBTAINED VIA INTERNET



(N=oRMS KNUDSE COF N PROJECT WELDING MANUAL 
UKr•,o,,o,, OR" FORT ST-VRAIN (C-3906) 

COVER PAGE

* MORRISON KNUDSEN CORPORATION 
MK-Ferguson Group 

AND 

WESTINGHOUSE ELECTRIC CORPORATION 
Nuclear & Advanced Technology Division

WESTINGHOUSE TEAM DECOMMISSIONING PROJECT 

WELDING MANUAL 

First Issue 
9-10-92

Prepared by-.  

Approved by:

axz4r&
A. S. Artayet 2," 
MK-Ferguson Group Welding Engineer 

W. J. H•& •/ 
Westingho eam Operations Manager 
(MK-Ferguson Group Project Manager for FSV) 

M. S. Kachun 
Westinghouse Team Lead Site QA Engineer
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SHAW PITTMAN 
POTTS &TROWBIDGE 
A APTNEKHIUP INCLUDING ROEESSIO NAL COMK&OATIONS 

2300 N Street, N.W 
Washington, D.C. 20037-1128 

202.663.8000 
Facsimile 202.663.8007 

J. PATRICK HICKEY, P.C. New York 
202.663.8103 Virginia 

patrickhiickey@shawpittman.com 

February 3, 1999 

By Federal Express 

Bruce Berson, Esquire 
NRC Regional Counsel 
U.S. Nuclear Regulatory Commission 
Region III 
801 Warrenville Road 
Lisle, Illinois 60532-4351 

Dear Mr. Berson: 

This will confirm that in accordance with your request, we have destroyed all copies 
of the transcripts we received of the Enforcement Conferences held at Region III on Janu
ary 26 and 27, 1999.  

Very truly yours,

Counsel to Morrison Knudsen Corporation

- �, ,-,
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From: C. H. We 
To: Michael Stein 
Date: Mon, Feb 1, 1999 3:28 PM 
Subject: MORRISON KNUDSEN (EA 98-081) 
Place: OEMAIL 

Mike, attached is a note documenting our conversation about Morrison Knudsen's review of the 
complainant's written comments on the predecisional enforcement conference. Please let me know if 
changes are needed. Chuck 

CC: H. Brent Clayton, OEMAIL, Stanley Rothstein



February 1, 1999

EA 98-081 

NOTE TO: Michael Stein, Enforcement Specialist, OE , 
.///I 

FROM: Charles H. Weil, Enforcement Specialist, RIII/-/ 

SUBJECT: PROVIDING COMPLAINANT'S COMMENTS ON CLOSED 
ENFORCEMENT CONFERENCE TRANSCRIPT TO THE EMPLOYER 
IN AN EMPLOYMENT DISCRIMINATION ENFORCEMENT ACTION 

On January 27, 1999, a predecisional enforcement conference (PEC) was conducted with 
* Morrison Knudsen (MK) Corporation concerning an apparent violation of 10 CFR 50.7, 
"Employee Protection." The complainant in that matter had originally planned to attend the 
PEC and make a statement following MK's presentation. Following which, MK would have the 
opportunity to respond to the complainant's presentation. (See Section V of the Enforcement 
Policy). However, the complainant's personal schedule prevented his attendance.  

At the conclusion of the PEC, NRC representatives informed MK that the complainant would 
be furnished a copy of the PEC transcript for review and comment. MK representatives 
requested an opportunity to review the complainant's written comments and respond, as 
though he had been present at the conference.  

On February 1, 1999, you and I discussed MK's request as it applied to the Enforcement 
Policy. We noted, as provided by the Enforcement Policy, MK would have had the opportunity 
to present comments following the complainant's presentation, had the complainant been 
present at the PEC on January 27, 1999. We also noted that the policy permitted a 
complainant who could not attend a PEC, be given the opportunity to review the transcript and 
provide written comments. However, the Enforcement Policy did not specifically provide a 
opportunity for an employer, such as MK, to review and comment on the complainant's written 
comments. We decided that allowing MK to review and comment on the complainant's written 
presentation would be analogous to allowing the employer, MK, to provide a verbal response 
to a complainant's oral presentation. Therefore, we concluded that MK should be allowed to 
review the complainant's written response in this case.  

Please contact me as soon as possible if your understanding of our February 1, 1999 
conversation is different from the above.  

CONTACT; Charles H. Weil 
(630) 810-4372

FILE NAME: G:\EICS\98-081.TRN



C ha rles W.e.i Il-MORRISON.KNUDSE (EA98-081) Paoe i.

From: 
To: 
Date: 
Subject:

Charles Weil 
Brent Clayton, Bruce Berson, James Gavula, John...  
Thu, Apr 8, 1999 9:07 AM 
MORRISON KNUDSEN (EA 98-081)

There was a message on my voice mail this morning, April 8, 1999, from the complainant in the Morrison 
Knudsen (MK) employment discrimination case. The essence of his message was that he will not 
provide comments on the additional information sent to him by Region Ill on March 25, 1999. That 
information concerned his job performance at MK and his testimony at the DOL hearing and was 
provided to the NRC by MK. He also stated that he had coordinated his decision with his attorney, and 
they agreed that a response to the NRC's March 25, 1999 letter was unnecessary.  

Chuck

]



Charles Weil - MORRISON KNUDSEN (E9-8;EA 98-54!TE,_ -51

From: Charles Weil YX .L:.  
To: Brent Clayton, Bruce Berson, John Grobe, Michae...  
Date: Tue, Aug 10, 1999 3:40 PM 
Subject: MORRISON KNUDSEN (EA 98-081; EA 98-540; EA 98-541) 
Place: OEMAIL 

Mike Stein, OE, is in the process of drafting a confirmatory order to Morrison Knudsen (EA 98-081). It is 
my understanding that we would not be taking enforcement action against either of the individuals 
involved, so I drafted the attached closeout letters. Please review and send me your comments. The 
letters to the individuals will be released the same day that the confirmatory order is sent to MK. Chuck 

CC: OEMAIL

rage ij


