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Docket No. 72-22-ISFSI

ASLBP No. 97-732-02-ISFSI

February 29, 2000

MEMORANDUM AND ORDER
(Ruling on Motions Relating

to Witness Deposition)

Pending before the Board are several pleadings

concerning the efforts of intervenor State of Utah (State)

to obtain the deposition of an additional NRC staff witness

regarding contention Utah H, Inadequate Thermal Design. See

[State] Motion to Compel Deposition of NRC Staff Witness

(Feb. 9, 2000) [hereinafter State Motion]; NRC Staff's

Motion for Protective Order, and Response to "[State] Motion

to Compel Deposition of NRC Staff Witness" (Feb. 16, 2000)

[hereinafter Staff Response]; [State] Response to NRC

Staff's Motion for Protective Order Regarding Utah

Contention H (Feb. 23, 2000) [hereinafter State Response).

For the reasons set forth below, we deny the State's request

that the staff be compelled to provide such a witness.
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From the pleadings, it appears that the dispute between

the parties is whether the staff must produce an additional

witness to testify about its review of the HI-STAR 100

storage cask system. The State asserts it is entitled to

depose a witness with knowledge about the staff's review

because of a reference to a staff evaluation of ANSYS

computer code results relating to the HI-STAR 100 system in

the preliminary Safety Evaluation Report (SER) for the

HI-STORM 100 cask system that is to be used at the proposed

Private Fuel Storage, L.L.C., (PFS) facility. Although, in

a January 10, 2000 response to State admission requests, the

staff apparently disavowed the use of this code as an

evaluative tool, the State asserts it nonetheless is

entitled to depose a staff witness with knowledge of the

HI-STAR 100 review "for the purpose of exploring

inconsistencies between representations made by the Staff in

the SERs for the HI-STORM AND HI-STAR storage cask systems,

and representations made by the Staff in response to

discovery on Contention H." State Motion at 7; see State

Response at 2-3.

The staff, on the other hand, declares that the State

motion to compel should be denied, and a protective order

entered in its favor relative to a State February 7, 2000

notice of deposition for an additional, albeit unnamed,

staff witness to testify regarding the staff's HI-STAR 100
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cask system SER. This result should obtain, the staff

argues, because, among other things, the witness it will

produce was responsible for (1) the staff's PFS facility

thermal analysis and is fully capable of answering any

questions on the extent to which the staff relies, or has

relied, on the HI-STAR SER in its PFS facility thermal

analysis; (2) presenting the preliminary HI-STORM 100 SER

statements that are of concern to the State, and so can

answer any questions about purported inconsistencies between

representations in the HI-STORM and HI-STAR SERs; and (3)

each of the staff's discovery answers, and so can respond to

any questions about purported inconsistencies between the

staff's SER statements and discovery representations. See

Staff Response at 4-5.

Assuming the staff's representations are accurate

regarding the knowledge of the witness it will produce

relative to the staff's HI-STORM and HI-STAR SERs, it is not

clear to the Board why this witness will not meet the

State's information needs as it has defined them in its

motion. In fact, in light of the staff's representations

about this witness' knowledge, there seems to be an

underlying assumption at work in the State's insistence that

another witness be provided, i.e., that the State does not

accept the answers provided by the staff in the admissions

requests quoted in its pleadings indicating that,
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notwithstanding the HI-STORM SER statement about the use of

the ANSYS code for the HI-STAR SER, that code in fact was

not part of the evaluative process relative to the HI-STAR

cask system. At this juncture, however, given the staff's

representations that the witness it will provide can respond

to any questions about the meaning of these discovery

responses, we see no basis for ordering the staff to make an

additional witness available.'

Accordingly, the State's February 9, 2000 motion to

compel deposition is denied and the staff's February 16,

2000 motion for a protective order is granted relative to

the State's February 7, 2000 notice of deposition of a staff

' In its admission responses, the staff indicated that
the employee who did utilize the ANSYS code, albeit as a
tool for better understanding the HI-STAR cask design and to
confirm the ANSYS calculations, is no longer with the staff
and apparently left no records concerning his use of the
code. Although the staff cannot be compelled to provide a
witness no longer in the agency's employ, the State could
have sought a subpoena to obtain this individual's
deposition testimony, a step it apparently decided not to
take.
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witness regarding the staff SER for the HI-STAR 100 cask

system.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD 2

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

This memorandum and order is issued pursuant to the
authority of the Chairman of the Atomic Safety and Licensing
Board designated for this proceeding.

Rockville, Maryland

February 29, 2000

2 Copies of this memorandum and order were sent this
date by Internet e-mail transmission to counsel for (1)
applicant PFS; (2) intervenors Skull Valley Band of Goshute
Indians, Ohngo Gaudadeh Devia, Confederated Tribes of the
Goshute Reservation, Southern Utah Wilderness Alliance, and
the State; and (3) the staff.
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