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UNI TED STATES OF AMERI CA
NUCLEAR REGULATORY COWMM SSI ON
* % *
PUBLI C MEETI NG TO DI SCUSS
| MPROVEMENTS TO THE 2. 206 PROCESS

Nucl ear Regul atory Comm ssi on
Room C8B4
One White Flint North
11555 Rockville Pike
Rockvill e, Maryl and
Wednesday, Decenber 15, 1999
The neeting comenced, pursuant to notice, at 1:10
p. m
PARTI Cl PANTS:
SUZANNE BLACK, NRC/ NRR/ DCPM
JACK GOLDBERG, NRC/ OCGC
HERB BERKOW NRC/ NRR
EDWARD BAKER, NRC/ AAA
ELLEN A NSBERG, NEI
JIMRICCIO Public Citizen
DAVI D LOCHBAUM Uni on of Concerned Scientists
ANDY KUGLER, NRC/ NRR
RAM SUBBARATNAM NRC/ NRR
NI CK HI LTON, NRC/ OG

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

PARTI CI PANTS: [ Conti nued]
VI CTOR DRI CKS, NRC/ OPA
PAUL GOLDBERG, NRC/ NMSS

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

PROCEEDI NGS
[1:10 p. m]

MR. KUGLER: Al right, let me introduce nyself
real quickly, and everybody. M name is Andy Kugler, and
I’mthe Project Manager for Ferm |1, and |’ve recently
become involved in the NRC efforts to inprove the 2.206
pr ocess.

This neeting is to provide an opportunity to M.
Lochbaum and ot hers to express your concerns about the 2.206
process, and provide recomendations for inprovenents. This
isinrelation to a letter you had sent to the Chairman and
her response.

W will be transcribing the nmeeting in order to
make sure we capture everything that’s said, that we don't
| ose anything. Since we don’t have anybody here by phone,
it will be alittle easier in terns of speaking.

W don’t have to worry about naking sure that they
can hear us which can be difficult at tines.

W have given nanes, but |I’mnot sure everybody
knows what everybody’s role is, so I'd like to just go
around quickly again to |let people know who is who in terns
of their roles here.

M5. BLACK: |'m Suzie Black, Deputy Director
Di vi sion of Licensing Project Managenent. |’ve also been

recently made the PRB Chair man.
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MR, JACK GOLDBERG Jack Col dberg fromthe Genera
Counsel s O fice.

MR. BERKOW Herb Berkow. |’mthe Project
Director for Region II.

MR. BAKER  Ed Baker, the Agency Allocation
Advi sor.

MR RICCOCO JimRccio, Staff Attorney for Public
Citizen’s Critical Mss Energy Project.

MR, LOCHBAUM  Dave Lochbaum Nucl ear Safety
Engi neer for the Union of Concerned Scientists.

MR. SUBBARATNAM My nane is Ram Subbaratnam [|’'m
an Agency Coordinator for 2.206 questions. |’malso Project
Manager for H.B. Robi nson nucl ear power plant.

MR HILTON: Nick Hlton, Ofice of Enforcenent.

MR. DRICKS: Victor Dricks, NRC Public Affairs.

MR, PAUL GOLDBERG. Paul Col dberg, NRC Ofice of
Nucl ear Material Safety and Safeguards. |1’ mthe Coordi nator
for the Ofice.

M5. G NSBERG Ellen G nsberg, NEI.

MR KUGLER: Ckay. As | indicated, this neeting
is primarily for you all to provide information to us. |
don’t know, but, Suzie, did you have anything el se you
wanted to say before we started?

M5. BLACK: No, | think that’s basically it.

W' re here to listen to your comrents and take note of them
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not to resolve everything today.

MR. KUGLER: Ckay, in that case, 1'd like to turn
it over to you, Dave.

MR. LOCHBAUM | appreciate that. | appreciate
the opportunity to talk about some of the issues before us.
W feel that the 2.206 process is an inportant avenue for
the public to bring issues to the NRC, and we think it’s
very inportant that it work adequately.

Because we feel it’s not working adequately is why
we’'re here today. W' ve had concerns in the past.

Rat her than just cone in here and whi ne about what
we don’t |ike about it, what we tried to do was to throw out
some of that, just for background and context, but to try to
limt that to sone extent, and mainly tal k about what the
key issues are, and what we think could be done to address
some of those key areas.

Agai n, we recognize that the resolution isn’t
today; we really just want to provide a good understandi ng
of what our concerns are. |If we achieve that, then we'll be
happy with the neeting.

Resol uti on down the road woul d be great, too, but
today we' Il just settle with understanding the issues.

Basi cal |y, just as background, on Novenber 4th,
1977, UCS submitted our first petition, 2.206 petition. It

may have been the first petition ever submtted under 2.206;
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| have researched that to be sure, but it was one of the
early ones, at any rate.

In ny prepared remarks, there’s a typo. | said we
subm tted our nost recent petition on Novenber 24, 1997, and
that actually is 1999, so we’'ve been at this for 22 years.
| don’t know how many we’ ve subnitted over that tinme, but
it’s nore than two.

Qur views on the 2.206 process were docunented
fairly clearly or as clearly as we could in a report we
issued in April of 1992, called The Public As Eneny: NRC
Assaults on Public Participation in the Regul ati on of
Qperating Nucl ear Plants.

It was authored by Diane Curran, whoa tt he tinme
was serving as our counsel on a nunber of issues, including
2.206 petitions, and sone Atomi c Safety and Licensing Board
i ntervention requests and ot hers.

That report concluded -- it’s a fairly |engthy
report, but sone of its key conclusions were, quote, "The
Conmi ssion’s denial of virtually all such requests in recent
years denonstrates arbitrary and caprici ous behavi or and
hostility to public participation.”

There was anot her conclusion that said, quote,
"Recent actions of the Comm ssion have seriously eroded the
opportunities for meaningful public participation in the NRC

l'i censing process,"” end quote.
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And the third key conclusion was, quote, "It is
very damaging to the credibility of both the nuclear
i ndustry and the NRC that the public | acks neani ngful
opportunities for participation in the regul ation of

operating plants,” end quote.

Since this report cane out in April of 1992, the
NRC has conducted a nunber of workshops, sonme of which Jim
partici pated, but nost of those were before ny tine with
UCS.

And nore recently, it has revised its managenent
directive for handling petitions. W feel that those
efforts were, at best, cosmetic. W could reissue this
report today, nerely by changing the date and adding a few
nore exanpl es of where we think the process broke down.

W' re not going to do that, but we coul d.

M5. BLACK: Do we have a copy of that report?

MR RICCIO  Yes.

MR, LOCHBAUM | believe so, because at the public
wor kshop | ast Decenber, | gave a copy to M. 2Zwolinski.

| think background begs the question of if we
think the process is fundanentally flawed, why have we
continued to i ssue so nmany petitions over the years?

It was a question | asked nyself when | read the
report and saw the petitions we kept doing.

The sad fact remains that there really is no other
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process, so even though it’s a very bunpy road that |eads to
a dead end, there’s no other avenue, so we -- it’s not our
favorite trip, but it’s the one we nust take if we want to
bring forward a safety issue.

So, the point | wanted to nake was that the fact
that we continue submtting 2.206 petitions is not an
endorsenent of the process; it's just that it’s a frustrated
attenpt to bring safety issues to the Agency.

W woul d nuch rather see the process fixed to
everybody’s benefit. So like | said earlier, our purpose in
here today is really not to whine, at |east whole |ot, but
t he past.

I nstead, we’d rather make a case about what we
feel is wong and what can be done to address sone of these
probl ens.

What does 2.206 say? Basically, |I'’msure
everybody here has read that any person -- Part A says any
person may file a request to institute a proceedi ng pursuant
to Section 2.202 to nodify, suspend, or revoke a license, or
for any other action as may be proper.

|’ ve added t he enphasis, because |I think the key
part that | want to talk about today is that the petition or
request is to initiate a proceeding. And what 1'd like to
show today is that we don’t think that that’s happening.

" mnot saying that every time a petition comes
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in, that that automatically neans that a proceedi ng should
occur, but | think there are tinmes when that threshold was
met and a proceeding was not initiated as the | aw says or
t he regul ati on says.

M5. BLACK: If | could clarify alittle bit, that
proceeding is what used to be called a proceeding. And the
managenent directive says now a public neeting, correct?

MR JACK GOLDBERG  No, no.

M5. BLACK: You can see how new | amto this.

MR JACK GOLDBERG It’s an enforcenent
proceedi ng.

BLACK: So it’s the actual proceeding.
JACK GOLDBERG. Right, right.

5 3

BLACK: \Where a |icensee --

MR, JACK GOLDBERG. This is the proceedi ng that
woul d result fromthe issuance of an order pursuant to 2.202
where the |icensee has rights to a hearing, and anyone with
standing could intervene in the proceedi ng.

M5. BLACK: But it has to be --

MR, PAUL GOLDBERG | just wanted to nention that
the regul ati ons says any person may file a request to
institute a proceeding. It does not say that a proceeding
will be institute every time a request is fil ed.

MR LOCHBAUM Right. 1’1l get to that alittle

bit later, but | understand that, that not every petition
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10
that cones in neets the threshold for doing that, and |
won't even hazard a guess to say whether it’s half of three
guarters or anything like that.

But that’s what the | aw says, that the petition is
to a proceeding, not so rmuch to revoke, suspend |icense.

M5. BLACK: But you wouldn’t get a proceeding
unl ess there is an order issued. That’'s ny understandi ng.

MR, JACK GOLDBERG That’'s the way the process
works. |If we issued an order in response to a 2.206
petition or otherwi se, that would give certain rights to
request a hearing by the licensee and perhaps ot hers.

MR RICCIO Has the NRC ever issued an order in
response to a 2.206 or .2027?

MR JACK GOLDBERG Well, all our orders are now
i ssued under 2.202. | don’t believe that we have issued an
order directly in response to a 2.206 petition.

MR, PAUL GOLDBERG It’s just a demand for
i nf or mati on.

MR. JACK GOLDBERG Well, we’ ve done that very
recently.

MR. LOCHBAUM The 2.206 has sonme words in it
about other actions, but the other actions aren’t explicitly
defined anywhere. | think as close to consensus on this
i ssue that’s ever been reached is that these are defined as

the NRC s enforcenent actions.
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M5. BLACK: Do you think there's still a
m scomuni cati on on that or m sunderstanding? O do you
agree that that means better enforcenent actions?

MR LOCHBAUM | agree. | think that in the past
we’ ve had sone OCC rulings that unless you were asking for
revoked, suspended, nodified, you didn't nmeet the threshold.

MR RICCIO That’'s been years ago.

MR, LOCHBAUM  Some of ny -- at |east one of mne
was deni ed because | didn't ask for one of those three magic
words. | asked for something el se under the other actions.

MR JACK GOLDBERG: Well, it has to be an
enforcenent type action that’s requested.

M5. BLACK: Right.

MR. JACK GOLDBERG. That’'s the only disagreenent
that there has been over the years, is whether the request
for other appropriate action is limted to enforcenent
action, and that was consistently the position of the Agency
fromthe very beginning of 2.206, that it had to be an
enf orcenment-type action.

And that was, | think, nade clear a few years ago
in response to one of the petitions that you filed that the
| G commented on, and the Conmi ssion, in turn, responded to
the 1 G and sent you a letter at the conclusion of that,
whi ch explained that it is limted to requests for

enf orcenent type actions.
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So, nodify, suspend or revoke, those are three
types of enforcenent actions, but there are others as your
sl i des show.

MR RICCO Right.

MR JACK GOLDBERG. |I'd like to go back on whet her
we’ ve issued an order in response to a 2.206 petition. |
said | didn't think so, as a direct result of a 2.206
petition.

There | believe there have been cases where there
have been issues pending, concurrently with 2.206 petitions
that raised the same or simlar issues where orders were
i ssued.

| wouldn’t say that it was in direct response to
2.206. | nean, you could debate that.

The 2.206 petition was pending at the tinme the
order was issued, but the issue raised by the 2.206 petition
al so was under consideration by the Conm ssion.

So it’s not clear whether it was a direct result
of the 2.206 petition or not.

MR. LOCHBAUM As far as enforcenent actions that
we think fall within the unbrella of other actions, we went
to the Enforcenment Policy and it |listed Notices of
Violations, Civil Penalties, Orders, and Notices of
Non- conf or mance, Notices of Deviation, Confirmatory Action

Letters, Letters of Reprimand, and Demands for |nformtion.
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W think that woul d basically cover nost of the
things that the nmenbers of the public would want and woul d
seek. And there are other things that have been asked for
in the past, but at |least the last three years with UCS
that would generally cover just about everything |I’ve seen
attenpted fromthe public side.

As far as the scope of the rule, I think we have a
good understanding or at |east a comopn agreenent on what it
is, what it covers and what it doesn’'t cover.

CGoing on to what el se 2.206 says, Paragraph B says
that within a reasonable tine -- I’mnot going to read the
whole thing -- basically it says the Director of the
appropriate office for the petition will either institute
the request to proceeding, or shall advise the person that
no proceeding will be instituted.

And | added the enphasis on those actions. Those
were what the regul ation says about how a petition will be
processed or what the outconmes are.

So as we read those regul ati ons, 2.206(b) gives
the NRC two choices: Institute a proceeding, or deny the
petition.

M5. BLACK: | think this is where | was confused,
t oo, because as | understand it, the former directive used
to tal k about proceeding. And nowit’s an informal hearing,

| think it is.
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MR. JACK GOLDBERG. An informal hearing, yes.

M5. BLACK: And that wasn't the proceedi ng?

MR, JACK GOLDBERG. No. That was basically a
neeting, and they’'re now calling it a meeting.

M5. BLACK: Ckay.

MR. KUGLER: Going back to A, what’s not entirely
clear to ne -- and, again, |I'mrelatively newin this area
as well -- but when it says institute a proceedi ng pursuant
to 2.202, are all of those enforcenment actions |isted under
2.2027
RICCI O  No.

KUBLER. O is it just orders?
RICClI O Just orders.

25 3%

KUGLER: So for the other enforcenent
activities, wold those be proceedings or not? Do you know
what |’ m sayi ng?

MR. LOCHBAUM Even the Big 3 before the other
actions, revoke, suspend, or nodify, those aren’t
specifically called out under 2.202.

MR. KUGLER: But those woul d be done by order

MR. LOCHBAUM But the order could issue a denand
for information, or conceivably could do any of the other
things as well.

The order, as | read 2.202, is really to get

information fromthe licensee or the applicant to either
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agree with the contentions that have been raised or the
al l egations that have been raised, or to provide sone
di sagreement with it.

So the order is just a way for the Agency to get
information fromthe |icensee or applicant to determ ne the
merit of the issues.

MR, KUGLER. kay, but what I'’mtrying to
understand is that when you say that it only gives us two
choi ces of proceeding or denial, when you get into the
"other" category, |I'’mnot sure those are proceedi ngs, and,
therefore, there may be a third option

MR. JACK GOLDBERG. That’s right.

MR. KUGLER: But the words seemto say one or the
other, so it’s not entirely clear and we may need to take a
| ook at that.

MR, BERKOW But in reality, though, there are
actions in between. For exanple, we can cause a |licensee
not to restart until they’ ve satisfied certain requirenents,
and we can issue a confirmatory action letter

| think there are things in between these two
extremes that we can do.

MR. KUGLER: But | think what he’'s saying is that
-- well, it depends on how you want to read it, | guess, but
| think what you' re saying, Dave, is what these words say is

that you really only have two choi ces.
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What you' re saying is this is how we’ve been
operating it, and I think your point is that that nay not be
what the regulation --

MR. BERKOW The words are that you either grant
it or you deny it; but actually you can partially grant it.

MR, LOCHBAUM it’'s being done. | just don't see
how it’s being done under the regulations. | think that's
our point. The NRC has created this new thing outside of
t he rul emaki ng space and outside of the procedure space, and
it’s just winging it.

And if the NRC wants to do that, that’s fine, but
there’s a rul emaki ng process that would allow themto bring
practice into match with regul ati ons.

MR, KUGLER: | think | understand your point.

MR. LOCHBAUM Since 2.206 is to initiate a 2.202
proceeding, or that’'s what the request is to do under 2.206,
we thought it was relevant to | ook at the wordi ng under
Section 2.202.

It says that a proceeding is initiated by the

i ssuance of an order outlining the issues. As | interpret
those words -- and I'mnot a | awer, so | put that
di sclainer up front, and Jimis. He plays one ont.v. -- is

that the issuance of a proceeding, or initiating a
proceedi ng doesn’t necessarily mean that the allegations or

t he i ssues have been shown to have nerit; it’'s just to
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initiate a proceeding into the relevance or the nerit of the
I ssue.

MR. JACK GOLDBERG. That’'s really not correct,
David. Before we would issue an order under 2.202, we have
to believe that there is a basis for the action that we're
requesti ng, because the staff has the burden of proof in
such a proceedi ng.

So, it would be irresponsible for a regulatory
agency to issue an order conpelling action or prohibiting
what’ s otherwi se permtted under a |icense, unless it
believed that it could prove by a preponderance of the
evi dence, the basis for the issuance of the order.

So, we have to believe that the nerits of the
concern or the issue or the violations or whatever they may
be, warrant the action requested.

It’s not sinply a discovery technique to find out
is there really a basis to require what the order provides?

What the 2.206 process provides the public is an
opportunity to request that we institute such a proceeding,
or issue such an order or request other enforcenent type
action by providing information to us that we m ght not
ot herwi se be aware of.

And we eval uate that and deci de whether there is a
basis to institute a proceedi ng, or take other action.

Soneti mes, even independent of a 2.206 petition,
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when there arguably is a basis to issue an order, we don’t
do that; we’'re not required to. And that’s not the only way
and not necessarily the best way to regul ate.

If alicensee is already taking corrective action
to address a safety issue or a violation, then there really
is little point in issuing an order to require that which is
al ready bei ng done.

So, many times in response to 2.206 petitions,
very frequently we already know a | ot of information about
the issues that are raised in the 2.206 petition

And we’ ve al ready considered, do we need to issue
an order to acconplish what needs to be acconplished to
address this issue, independent of a 2.206 petition.

That has occurred or is occurring when a 2.206
petition comes in raising the same issues, and naybe it
contributes sonme additional information or additional
i nsights or additional perspective.

But the process, typically is already underway,

i ncl udi ng consi deri ng whether an order is warranted.

Sonetimes orders are warranted, and they're
i ssued. Many tines they're not warranted because the
pur pose that we woul d seek to acconplish is already being
acconpl i shed by ot her neans.

So, it’s just --

MR RICCOO Should we like hold off on getting
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into specifics and |l et you get through this?

MR, LOCHBAUM  No.

MR RICCOO | just think about Cook. You were
going to allow that reactor to restart, a petition had been
filed. You didn’'t issue an order, didn’t issue anything
until you got on the tel ephone and stared maki ng press
calls.

Then all of a sudden, you know, 24 hours prior to
restart, NRC withdraws their ability to restart the reactor.
| didn’'t see any orders issued. | didn't see really --
under the scenario you just painted, you should have set up
a proceedi ng pursuant to his 2.206 petition, because you
obvi ously ended up taking the action, but his petition had
al ready been fil ed.

So it seens |like NRC picks and chooses which they
want to do, rather than follows any sort of I|ogical
procedure in order to do it.

Honestly, but for nedia attention would have been
started. But it’'s been shut down for two years now. |
don’t think NRC wants to try to argue that the two-year
shut down wasn’t because sonet hing wasn’t safe there.

But just -- | didn’t want to | ose the point in the
m ddl e of the transcript.

M5. BLACK: Ckay.

MR. LOCHBAUM The other point 1’'d like to raise
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is that one of the enforcenent actions is a demand for
i nformation, and that doesn’t necessarily nmean the NRC s
staff has reached a determ nation that there is or is not a
pr obl em

A demand for information is a -- | realize that
you just can’t do that frivolously. | don't nean to inply
that, but there is a |lower standard for the NRC to i ssue a
demand for information than there is a civil penalty.

So there is a range there, and the NRC doesn’t
have to have concl usive proof before it initiates a 2.202
proceedi ng.

MR, JACK GOLDBERG. And we just did that recently
in the Envirocare case. W had a petition in connection
with M. Semmani. | actually requested that we issue a show
cause order, which was a provision we used to have in our
regul ations.

But because we were primarily just seeking
information, it wasn’t necessary to have a whol e proceedi ng
about whether we were entitled to get information, which we
can conpel, if there’'s resistance in obtaining it, and so we
i ssued a demand for information in response to that
petition.

Again, that was an issue that was al ready under

consideration. |It’'s not |like we |earned about the

al | egations concerning M. Semani, through that petition.
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But while we were evaluating the matter, a
petition came in requesting that we i ssue a chose cause
order. Wat we concluded was appropriate to do in that case
was i ssue a demand for information which we deenmed to be the
equi val ent of a show cause order

And so that’s an exanpl e where we did do sonething
whi ch was equi val ent to what was requested, not a 2.202
proceedi ng, but a 2.204 demand for information.

M5. BLACK: So that doesn’t have any proceedi ng?

MR. JACK GOLDBERG. No hearing rights associ ated
with a demand for information; that’s right.

MR. LOCHBAUM  Continuing on to what 2.202 says,
is that the recipient of the order, normally a |licensee,
woul d have to be conpelled to file a formal, witten
response to the order under oath or affirmation within 20
days or whatever other tineframe is specified by the order.

In addition, 2.202 says that whoever receives the
order, again, normally the |licensee, has the opportunity to
demand a hearing into the order, into the issues covered
under the order

But getting back to your comments about proceeding
versus hearing relations, the hearing -- whether it is
formal, informal or not -- is really requested by whoever
received the order, not by the party or the petitioner who

subm tted the request that m ght have triggered the sequence
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of events that led to that.

M5. BLACK: Well, ny thinking was nore |ike a
| i cence amendment or other things like a |icense issuance
where the licensee could request a hearing or an interested
party with standing. That is what | was thinking.

MR. LOCHBAUM  But anyway, the conclusion was in
readi ng the regul ations that the 2.206 process appears
reasonabl e on paper. Anybody, any nmenber of the public, can
petition the NRC to institute a fornmal proceeding to take
any kind of enforcenent action.

M5. BLACK: Can | interrupt you?

MR, LOCHBAUM  Sure.

M5. BLACK: Because |I'd like to get back to that
t hought of who has the right to ask for a hearing.

Let’'s say there was a 2.206. W issue an order,
order the Licensee to do sonething, but the petitioner or
anot her menber of the public wasn’t happy with that. Even
if the Licensee didn’t request a hearing on that, could a
menber of the public?

MR, LOCHBAUM  No.

MR RICCOO No.

MR, JACK GOLDBERG. The petitioner, even if we
i ssued an order directly in response to a 2.206 petition,
something we weren’'t aware of, a safety issue we weren’t

aware of, we said, boy, this requires an order nodifying the
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i cense or suspending or revoking. W issue an order. The
Li censee has a right to request a hearing. The petitioner
does not have a right necessarily to participate in that
proceeding as a matter of |aw because the petitioner may not
have standing in connection with that. There are no
standi ng requi rements under 2.206. That is one of the nice
things about it. You can request action on a plant that you
don’t live near, that you never deal with that |icensee. You
just have a concern. You are a nenber of the public. You
have a right to bring that to our attention and request
action.

W evaluate that. If we decide to take action,
t he Li censee agai nst whom we issue an order has a right to a
hearing and nenbers of the public can petition to intervene
but there are standing requirenents before they woul d have a
right to participate in the proceeding. As a matter of
di scretion we could allow others to participate even if they
didn’t have standing.

MR, LOCHBAUM No proceeding to everybody’s
know edge has never been initiated. 1t’s never been
chal | enged before, one way or the other, whether standing is
or is not an issue.

MR, JACK GOLDBERG. Well, the law on standing is
very broad and it governs actions -- whether it was

responsive to a 2.206 petition or not is irrelevant to the
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i ssue of whether -- of who has standing. | nmean it wouldn’t
matter whether we issued an order in response to a 2.206
petition or not.

MR, LOCHBAUM | was tal king about the exercise of
di scretion, since no 2.206 has led to a proceeding.

MR. JACK GOLDBERG. W have not had a situation
where we have issued an order in response to a 2.206
petition. The petitioner -- the 2.206 petitioner did not
have standing but wi shed to intervene as a natter of
di scretion. W have not had that.
LOCHBAUM It has never come up?
JACK GOLDBERG. No. That’'s right.

5 3 3

BLACK: Ckay, sorry.
MR, LOCHBAUM So as we see the four mgjor

probl ens today with 2.206 and how it is inplenented, the

first -- and these aren’t in any particul ar order of
significance -- the fourth one was added at the bottom
because | didn’t want to reorder all the slides -- the first

is that we feel that the NRC is not even follow ng 2.206(b)
because it is not instituting 2.206 proceedi ngs when they
are called for and | don't nmean to inply that every 2.206
shoul d i nvoke a 2.202 proceedi ng.

The second problemwe feel is the NRC has no rea
nmeans to either revoke or suspend a license of an operating

power plant. Thus, 2.206 really collapses to only request
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to nodify a |icense or take other appropriate or proper
action.

The third problemis that the petitioners in a
2.206 do not have the sane rights as Licensees when
appeal i ng NRC deci sions on |icensing actions.

The fourth is that the NRC unfairly treats
petitioners in slow notion throughout the process, conpared
to ot her conparable actions.

MR. BERKOW It is not clear to ne why you say
that NRC has no neans to revoke or suspend a license.

MR LOCHBAUM A later slide will address that,
but we point to the exanple of deconm ssioning plants, where
it is known in advance that a plant is being shut down, and
every decomm ssioning is being handl ed under case-by-case
exenptions because they don’t even have, the NRC doesn’t
even have decomm ssioning rules to cover these things, so in
addition, say you did revoke or suspend a |icense tonorrow
for Plant XYZ. There's still safety threats that have to be
properly managed there, spent fuel and others.

Who woul d be responsi ble for nanagi ng or
nonitoring those activities? The Licensee is out of the
pi cture because they are revoked or suspended, so who
woul d - -

M5. BLACK: It would be suspending their right to

operate, not to possess or what ever.
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MR. BERKOW But we do have the neans to revoke or
suspend the licence.

MR PAUL GOLDBERG That doesn’t end their
responsibility for --

MR. LOCHBAUM |If they are no | onger the |license
hol der -- if they have revoked the operating license -- if |
amdriving and | get nmy driver’s |icense revoked --

MR KUGLER: That’'s a little different though

They can still possess. They can’t operate the plant
because --

MR. JACK GOLDBERG  You can still maintain the
pl ant .

MR. LOCHBAUM  You just can't drive if you --

MR. BERKOW You are not required to anynore
t hough under the |aw --

MR. JACK GOLDBERG. That is a gross
oversinplification and that is why we would never just in
totality revoke a |license when the entity has a continuing
public health and safety responsibility.

MR RICCOO Wll, then take the | anguage out of
t he 2. 206.

MR. JACK GOLDBERG. No, because that is not -- a
deconm ssioned plant is not the only tine when you m ght
want to revoke a license, and in fact we have revoked nany

| i censes, not reactor |icenses that are decom ssioning,
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but --

MR RICCO |Materials.

MR, JACK GOLDBERG. -- but revocation is a very
i mportant thing. |It’s provided directly in the Atom c
Energy Act. It is in our regulations, and we have used that
authority when warranted, but it is not warranted when the
entity continues to have public health and safety
responsibilities.

We woul d suspend certain authority under the
license, like to operate, but not revoke the license in its
entirety because it is to the public’s advantage that they
remain a |licensee and subject directly to NRC regul ati ons or
ot her applicable |license conditions or authority, and
i nspection authority and so forth.

MR, LOCHBAUM But the point | was trying to
make -- | didn’t make it very clear -- was not that the NRC
shoul d be out running around and revoki ng and suspendi ng
i censes for operating plants but in reality the only action
you really can take is nodifying the licensing, inposing a
i cense condition or sonme kind of condition to address the
safety issue.

It is not going to revoke or suspend a |icense for
any operating plant in the country. That is a given.

MR KUGLER: But | think the point he is making is

that 2.206 does not apply only to reactors so it --
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MR. LOCHBAUM R ght.

MR RICCOO W are biased in that direction.

MR. KUGLER: | understand. | amtoo.

MR. LOCHBAUM The reason | laid this foundation
whi ch seens now a weak one, but the reason | laid the

foundation was later | wanted to point out that when a
Li censee cones in for a |icense anmendnent, which is a
licensing action to nodify a |icense, they are afforded
plenty of rights and privileges that a petitioner who is
seeking to nodify a |icense does not have.

MR JACK GOLDBERG. As we said, we are not going
to debate the issues and resolve themtoday, but it follows
fromthe Atom c Energy Act -- | nean Section 189 tal ks about
license amendnment. It doesn’t tal k about 2.206 petitioners,
and there are certain hearing rights that we nust provide by
| aw i n connection with the Section 189 actions.

MR RICCOO | hope you keep that in mnd as we
nove towards Yucca and a few other things.

MR. LOCHBAUM Plus | amgoing to share that this
agency has gone far beyond what the Atom c Energy Act does
in giving Licensees plenty of rights and privil eges that are
far beyond the Atom c Energy Act, but they are not doing
that to the public -- for the public.

MR. DRICKS: Dave, may | ask you a question by way

of clarification?
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MR LOCHBAUM  Sure.

MR. DRICKS: Are you trying to nmake the point that
because as a matter of fact the agency has never revoked a
license, it is really a rather hollow provision in the
2.2067? It doesn't really have any reality behind it, is
t hat what you are saying?

MR, LOCHBAUM No. [|I’'mnot saying that, because
by that token because there’s never been a severe neltdown,
|’d say, well, we don’t need those regulations either, and I
woul dn’t -- you wouldn’t catch ne saying that.

| think the point | was trying to make was that
again the 2.206 -- you can petition to nodify, revoke or
suspend -- for operating power plants, really the only thing
a petitioner can do sensically in the real world is to
nodify a |license or some other enforcement action. They
can’'t really revoke or suspend one.

That is not a practical thing for a petitioner to
ask for, so really for an operating power plant only, and |
recogni ze there are other licensees that you nmight revoke or
suspend, but for a power plant really you are only going to
ask to nodify a license or take sone ot her enforcenent
action, and then later | amgoing to cone back and say, well
it’s simlar to, not exactly the sane, but it is simlar to
a |icense anmendnent process, and |look at all the rights and

privileges that the Licensees have that the public --
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MR. DRI CKS: But people do frequently ask that the
NRC revoke a license. W get petitions like that all the
time.

MR. LOCHBAUM That's true. In fact, some of our
earlier ones, ny earlier ones, said that, because | didn't
understand what the rule was, so | just hit -- | used al
t he words.

MR RICCO You used the nmagi c words.

MR, LOCHBAUM | used all three of them-- revoke,
nodi fy or suspend -- whatever one is the right one.
MR RICCO | think pretty much everyone just

throws the | anguage into the petition.

MR. LOCHBAUM | have outlined what | think are
four problens, and | would |ike to step through now each one
of those problens and find out our basis for saying that.
Again, it is not -- this won’'t be resolution here today, but
this is at |least what we think are these four areas of
probl ens.

The first was the contention -- the position that
the NRC is not follow ng 2.206(b), and we cite as evidence
W the People’'s petition on MIIlstone, which was filed in
August of 1995 and anended thereafter and our own petition
on D.C. Cook that was filed in October of 1997.

The NRC did everything W the People and UCS

requested with the exception -- W the People asked for a
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60- day suspension of the license as kind of a punitive
measure, but with the exception of that issue the NRC
basically did everything that both of those two petitions
asked for, but in both cases failed to institute or invoke
the 2.202 proceeding.

As Jimalluded to earlier, in the D.C. Cook case
we had asked for sone actions to be taken before the plant
restarted. The NRC staff petition nmanager called nme and
said that the plant was about to restart and the 2.206 woul d
be -- the Director’s decision would be given after the plant
restarted because there were so many things to be done, but
since the actions were only for things that could be done
before restart we didn’t see how a decision could be
rendered after restart.

So that’s when we hit the phone. As far as nore,
what we think is nore evidence, we would go the Ofice of
the I nspector General’s Report from 1995. It was conducted
during '94, so it has a '94 nunber but it was issued in ’'95.
They actually | ooked at 98 cases between January, 1990 and
June of 1994; 49 of those cases there was a Director’s
deci sion that had been reached or at |east a partial
Director’s decision. The other 49 cases | believe were still
pending at the time of the report.

In half of the cases where a Director’s decision

had been made, the O G indicated that in approxi mately 20

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

32
percent of those 49 petitions sone of the actions requested
by the petition had been taken.

In none of those cases was a 2.202 proceedi ng
i nitiated.

What we feel is the nost conpelling argunent or
evi dence that the NRCis not following or is not prepared to
follow 2.206(b) is the NRC s procedure for processing 2.206
petitions. Mnagenent Directive 8.11, which was revised
nost recently on July 1st, 1999, to the best of ny
under st andi ng, does not nention Section 2.202 once, even as
a reference in the procedure. It does not discuss
initiating a proceeding even in the section that tal ks about
a petition being fully granted. It seens pretty conpelling
evidence to us that it is really not an option.

Qur second problemthat we pointed out was that
the NRC has no real neans to revoke or suspend an operating
license, and | think I have kind of hit this slide
al ready -- the deconm ssioning, the NRC doesn’t even have
procedures at this point for decomm ssion plants and is
attenpting to devel op sone.

That is a planned activity. Plants have been
shutting down -- when they started up it was kind of known
that they would have to shut down some day and there’s no
procedures yet for doing that or regulations for doing that,

| et al one procedures, so revoking or suspending a |license
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adds to that existing problem

Again, the point is not that we think that it
shoul d be revoking or suspending a license but that that is
not a viable option.

MR. BERKOW But we do nodify licenses to make
t hem for possession only.

MR LOCHBAUM Right. | have seen that, yes.

MS. BLACK: Actually, | don’'t know that we need to
do that, because Part 50 -- once they make that filing
automatically they no | onger are authorized to operate. |
don’t think we actually need to issue anything.

MR RICCIO But aren’'t directives being torn
apart now under Part 50 rather than Part 72, so if you
renove their |license, how are you going to do that?

M5. BLACK: -- not going to take away their Part
50 license. | think he was just saying nodify the |license
to take the word "operation” out of it.

MR, BERKOW It’s a license for possession only.

M5. BLACK: Right, but it automatically becones
that with their filing. W don’t have to do anything to --
| don’t think --

MR RICCOO | amnot sure.

MR, LOCHBAUM So for operating plants only it is
not practical to really seek to revoke or suspend a license,

so really that part of the 2.206 collapses to essentially
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requesting a license nodification which under 50.90 or 50.91
is a license amendnent or sone ot her enforcenent action.

M5. BLACK: If we nodify a license, is that a
| i cense amendnent ?

MR, JACK GOLDBERG. If we are the noving party, if
a licensee doesn’'t submt an application for an anmendnent
requesting that we anmend their license, that is an anmendnent
proceeding. |If we believe the license needs to be anended
for whatever reason, the |icensee doesn’'t request it through
a license anmendnent, then we would issue an order nodifying
the |icense.

M5. BLACK: Right.

MR JACK GOLDBERG. That is where the Licensee has
aright to a hearing, because if there is a di sagreenent
bet ween the Licensee and the Staff they have a right to
chal l enge us formally by requesting a hearing.
BLACK:  Under 2.2027?
JACK GOLDBERG Ri ght.
RICCIO And has that ever happened?

2% 30

JACK GOLDBERG W have issued many orders --
MR RICCIO No, have they ever -- has the

Li censee ever initiated a proceedi ng under 2.2027?
MR JACK GOLDBERG  Sure.
MR, LOCHBAUM And al so we are not at any point

chal | engi ng the Licensee. The Licensee deserves that right.
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W are not challenging that part of it at all.

M5. BLACK: But | think the clarification was your
nodi fication. You are really asking us to nodify the
i cense and you are saying that that would be like a |icense
amendnment and have hearing rights?

MR LOCHBAUM Well -- it’s simlar.

MR JACK GOLDBERG It’'s simlar.

MR, LOCHBAUM  Whether it’s hearing or not --
hearing woul d be great but I’mnot going to go that far
t oday.

M5. BLACK: Ckay.

MR. LOCHBAUM So to conclude, since both the
menbers of the public can request a nodification for a
i cense for an operating power plant, as the Licensee can
and often does -- both parties do that quite frequently.

The difference is that the petitioner cannot
appeal an NRC decision to deny petition; 2.206, paragraph
(c)(2) says, quote, "No petition or other request for
Conmi ssion review of the Director’s decision under this
section will be entertained by the Comm ssion.”™ The |aw
says that very clear.

Therefore, the NRC has no place within the NRC to
appeal. If you read Managenent Directive 8.11, there is no
appeal process to the Comm ssion or any other entity.

MR RICCO Just alittle bit of infornmation,
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that there was sone di scussion years ago when we

chal I enged -- NRC had renoved our rights to a second hearing
post-licensing. There was discussion either in sone of
NRC s docunents. | think it was Steve Crockett who was
maki ng the point that there is a potential that under the
new process that 2.206 petitions could be reviewable if you
wer e goi ng through the new one-step |icensing process,

al t hough obvi ously that hasn’t ever been tested, and so
there is sone | anguage out there that at sone point those
may be judicially reviewable.

MR, LOCHBAUM On the public side, if you don’t
like the Director’s decision, that’s it. You have no
appeal. You have to live with it.

Wien the Licensee seeks to anend the |icense, we
took a | ook there just to see what -- how conparabl e that
process is, and there seens to be at least five |evels,
formal |evels of appeal that are available to a Licensee who
i s seeking an amendnment to the |icense.

The first is the NRC Branch Chief |evel, the
second is to the Division level, the Ofice level, the
Executive Director for Operations level, and finally to the
Conmi ssion directly. Here is, taken froman NRC docunent,
that flow chart -- it is not in the handout but the
reference is given in the Slide 16, so basically if you

don’t get here, you go on down and ultimtely you can end up
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at the Comm ssion

As far as the public petitioner, hearing five noes
versus one no, what is the advantage in that? Probably
none, but we would use our petitions in the failed fuel
case. W had two petitions, one on River Bend and one on
Perry, where we disagreed conpletely with the decision
reached by the NRC Staff and the Director’s decision. W
think it was flawed on technical grounds but we have
absolutely no appeal. W don’t get a chance to go in there
and contest the decision.

It’s not that we’'re saying that the NRC Staff is
i nconpetent or anything like that. W just disagree. W
think it is simlar to the Licensee, you know, the Licensee
getting these five levels of appeal. |It’s not that the
| owest or the Staff level, that first box, is the Licensees
don't agree that the Staff at that |level is conpetent.
There's a legitimte di sagreenent and the NRC process has
built in an appeal process to resolve, hopefully resolve
t hat di sagreenent and the petitioners do not have --

MR. JACK GOLDBERG. That -- before you read that
slide, that says "Stakeholder"” -- it does not say Licensee.

MR LOCHBAUM But it is in the |icense renewal
process. W are not stakeholders in that.

MR JACK GOLDBERG: Well, it is not clear that

that is limted to Licensees. | think you are reading it
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too narrowy.

MR LOCHBAUM Well, | asked Chris Ginmes that
guestion at the license renewal workshop and this is -- it’s
the Licensee. | got a clarification, because Chris Gines
put this together. [It’s Licensee.

MR JACK GOLDBERG. If you notice fromthis chart
of the five steps you are starting out at a nmuch |ower |eve
than essentially the starting process in the 2.206 process
where you m ght have a di sagreenent, and that is at the
third level, where we had a Director’s decision

If 2.206 petitions were responded to initially by
a nmenber of the Staff and, you know, there m ght be a basis
for an analogy that if you didn’t agree with that you could
go to his Branch Chief, and then if you didn't agree with
that, you'd go to the Division Director, and then if you
didn't go that, go to the Ofice Director, which is where
the Director’s decision in the 2.206 process conmes fromin
the first place, and then subsequently reviewed by the
Conmi ssi on.

M5. BLACK: You are mssing two | evel s.

MR, LOCHBAUM | appreciate that point, and | am
not advocating that we need five because they have five.
They have an appeal process. W do not have. This is the
Li censee’ s appeal process. That is our appeal process. So

[ Laught er. ]
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M5. BLACK: Wuld you include that slide in there?

[ Laught er. ]

MR RICCO It’'s the back of every slide there.

MR. LOCHBAUM | don’t need five, but there needs
to be sone appeal process, whether it is to the Executive
Director, which is above the Director’s decision, or not.
You know, all we are pointing out today is that there is not
an appeal process. The Licensees have one.

M5. BLACK: And what would be your -- | guess it

really wouldn’t matter to you, because it would take | onger

obviously if sonebody appealed it, but it wouldn't -- you
woul d still have your Director’s decision in the sane anount
of time. It’s just the end of the --

MR LOCHBAUM | will actually get to that and

wi Il actually describe where | think, where | am
reconmendi ng that the appeals should be provided.

M5. BLACK: Ckay.

MR LOCHBAUM  Again, not for resolution, just for
putting sonmething on the table or on the slide projector.

The last problem or the fourth problem we
identified or raised today was we feel that the NRC treats
petitions in -- unfairly treats themin a slow notion node.
The Managenment Directive 8.11 says that the tinefrane for
reaching a Director’s decision is 120 days. It actually

says that it’s 120 days fromthe date of the acknow edgenent
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| etter, and Managenent Directive 8.11 does not specify any
time at all for the acknow edgenent letter, so that could be
decades, | guess.

MR. BERKOW It is five weeks.

MR. LOCHBAUM I n the Managenent Directive?

MR, BERKOW It should be in the Managenent
Directive.

MR KUGLER: | think it is in there somewhere.

MR. BERKOW It used to be four weeks, but now
that we have a provision to allow petitioners to cone in and
neet with the PRB.

MR. JACK GOLDBERG  Your request, David, it
| engt hened the process to provide the additional opportunity
to address the PRB

MR LOCHBAUM | just want to note that | did not
review 8.11 before it was revised. | specifically declined
t hat .

MR. BERKOW You are reviewing it now because it
is out for public conment.

MR LOCHBAUM Actually not reviewng it, but it
is out for public corment. | amnot reviewing it, so it is
120 days fromthe five weeks then.

MR, BERKOW But | mght point out though that we
do make a nmuch qui cker decision on requests for inmmediate

action, you know, based upon the safety significance. By
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the time we get to this point there is no great sense of
urgency. W have already at | east determ ned in our own
m nds that there is no great safety issue here that needs to
be acted on i medi ately.

MR RICCOO Let’'s go back to Cook. |If there was
no great safety issue, you are going to have a real hard

time explaining to AEP why they have been shut down for two

years.
MR. BERKON Well, in principle that is why 120

days is deened to be enough. | can’t speak to the Cook

i ssue.

MR. JACK GOLDBERG. The 120 days governs the
i ssuance of a docunent, not a decision on the nmerits of the
i ssues that are raised in the petition. Those issues, even
if they didn’t come in through a 2.206 petition, even if
there were a letter submtted where there is no fornal
process regul ati ons or Managenment Directive that governs how
| ong we have to respond, if soneone raises a safety concern
it is evaluated pronptly and expeditiously.

The fact that it mght take 120 days or |onger to
wite up a decision doesn’t’ reflect the amount of attention
that that issue is given by the Staff.

M5. BLACK: It reflects the concurrence chain.

MR, KUGLER: | would al so nake the point that

there are other processes that we deal with, say with the
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Li censees, that are nuch | onger.

An exanpl e woul d be Iicense anmendnent, sinply.

Qur own processes have no upper limt on time, but we strive
to do nost within a year. The year is quite a bit |onger
than the Director’s decision, so | nean, you know, when you
say that we are going in slow notion | think you have got to
consi der one of the reasons probably for that tineframe in
here is a lot of times these are tough issues that take tine
to resol ve.

MR, LOCHBAUM That is a fair point, and | very
carefully didn't say "slowest notion" because | wasn’t
contending for any nonent that ours was the absolute slow --

MR. BERKOW |In fact, 2.206 petitions get a very
high priority in the agency.

MR, LOCHBAUM | don’t question that. It’s just
t hat when you conpare the anmpbunt of tine that is on the
tabl e for addressing 2.206, just to reach a Director’s
deci si on, conmpare that to how much tinme the Licensees have
to nake a decision on a Part 21 issue, or conpare that to
the anount of tinme that this agency gives nmenbers of the
public to review let’s say like a license renewal
appl i cati on.

You have 30 to 60 days to review an application
and deci de whether you are going to initiate an

intervention, which is half of the tine or a quarter of the
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time that the NRC Staff is going to take to reach a
Director’s decision on initiating a proceeding.

The inspectors thensel ves have 30 days after
conpl etion of an inspection period to issue a report on
t hat .

And the 2.206 order |anguage, there’s 20 days for
| i censees to respond, although that can be waived under the
terms of the order itself.

As far as the Petition Review Board under
Managenent Directive 8.11, the petitioner is given 30
m nutes or .0208 days to present his case on why sonet hing
shoul d be accepted or rejected at that point.

MR. BERKOW That’s been changed, by the way. The
procedures that we have, that would be the next revision to
8.11. W're allowing a reasonable tinme. It’s not limted
to 3 mnutes.

And it was never really intended to be, you know,
cut off at the end of 30 minutes; it was the tinefrane that
we were trying to portray.

MR, LOCHBAUM | was just pointing to them for
compari son. So the conclusions are basically the sane as
t he problem statenents, except | put Conclusions up there.

Qur conclusion were that those things are
probl ens.

MR. BERKOWN Can | ask a question?
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MR LOCHBAUM  Yes.

MR. BERKOWN If the inportant thing is that the
NRC consi der and/or grant what the petitioner is asking for,
why is it sone inportant -- and |’ m asking the question
because | don’'t understand -- why is it so inportant that we
institute a 2.202 proceedi ng?

MR, LOCHBAUM Because that’s what the regul ation
says. W generally give credit for follow ng the
regul ations.

MR, BERKOW But if we grant nost or sone or all
of what the petitioner asks for, isn't that really what
petitioners are | ooking for?

MR RICCIO Can we turn the question on you.

MR LOCHBAUM Let ne --

MR RICCO Go ahead.

MR. LOCHBAUM | worked in the industry for 17
years, and when the NRC cane in and did an audit and found
out that I had a plant that wasn't neeting regul ati ons,
well, I"mdoing the sanme thing, |I’mjust not doing exactly
what the tech-spec says, but |I’mcovering the same issue, so
go away. That didn’t work. That flat out didn't work.

The NRC wants the regulations followed. So nowto
turn around and say, well, we’'re not doing what the
regul ati on says, but we’'re covering all the bases, that

doesn’'t --
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MR. JACK GOLDBERG. W don’t agree with you, but

MR. LOCHBAUM That you have to follow
regul ations? Wich part of that?

[ Laughter.]

MR, LOCHBAUM | would be very interested in the
first part of that, that you don't.

MR, JACK GOLDBERG. W don’t agree with your
readi ng of 2.206.

MR. LOCHBAUM That’'s obvi ous.

MR, KUGLER: But | think what Herb is trying to
task is, is there something that would be gained if we were
doi ng 202, as opposed to not doing 202, if we're

MR RICCO Public confidence. W ask for a
proceeding to be initiated. You never initiate a
proceedi ng.

W follow the regulations, attenpt to follow the
regul ati ons; you don’t.

MS. BLACK: One of the things we’re thinking about
doing to fix 2.206 is to change the regulation. Wen we
change the regulation, if we took out proceeding, would that
make you happy? Then we’d be follow ng the regul ati on.

MR RICCICO W would like the proceeding.

M5. BLACK: Ckay. Wiy do you want a proceedi ng?

MR RICCO Basically the only reason we see
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we're doing 2.206 petitions at this point intine is to
enbarrass this Agency into doing its job. And the way we do
that is working through Victor when he was in the nedia.

M5. BLACK: And so the petition isn't as
enbarrassing as a proceeding? |s that what you' re saying?

MR RICCIO No, that’s not what |’ m saying at
all. The reason we participate in the proceeding is why
even file petitions any longer? |It’s not because we expect
you guys to do what we’'re asking, because we know you’re not
going to give us a proceeding.

MR. BAKER No, wait a mnute. There are two
different things there. One is Dave just said, in D.C
Cook, we did what they asked.

MR RICCOO Right, yes.

MR. BAKER W took care of the action.

MR RICCIO Eventually, Ed.

MR. BAKER |’mjust going by what Dave said.

Ckay, you may argue the issue.

MR RICCOO G anted.

MR. BAKER So if we’re doing what you ask froma
safety perspective, which is what he said, what’s the
benefit of the 2.202?

MR RICCIO You are showi ng that you are actually
responding to the public’s concerns, rather than doing this

behi nd a cl osed door where the public has no input, doesn’t
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have an appeal process, can’t even raise an issue. They
don’t even have standi ng.

MR. BAKER  They raise the issue in --

MR RICCOO If you guys are going to go behind
your closed doors, and you pull something out of the hat,
and say, well, look, we know what you’ ve asked.

MR. BAKER Inspection reports are public.

MR, BERKOW | wouldn't say we do it behind cl osed
doors.

MR. BAKER  Enforcenment actions are public.

MR RICOO If we --

MR. BERKOW The response to the decision is
public. That's not behind cl osed doors.

MR, PAUL GOLDBERG Any action we take is
certainly public. You may not follow our reasoning if we
deny sonething. | can understand that.

MR, LOCHBAUM W al ways understand there’s going
to be a denial. That’s not a question.

MR. PAUL GOLDBERG |’'m saying that we do take
action, even if the formal response to the petition --

MR RICCOO M question -- | was going to turn
the table on Herb. 1'Il turn it on you.

What are you afraid of? Wiy won't you institute a
proceeding? Are you afraid of -- you know, what is it? |Is

it hubris within the Agency? |Is it that you just can’t
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admt that someone outside this Agency m ght actually have
somet hing that would be a legitinmate concern?

MR. JACK GOLDBERG. | answered that before. |It’s
not necessary to institute a proceeding to acconplish a
resolution of a safety issue in many instances.

And if it’s no necessary, then there is a lot to
be I ost in expense and burden and diversion fromreal safety
i ssues to participate in a proceeding when the |licensee is
willing to address the issue anyway w thout a proceedi ng.

MR RICCO Were there real safety issues at
Cook I’mnot going to get an answer; that’'s fine.

MR. JACK GOLDBERG |'mnot going to answer to a
particul ar --

MS. BLACK: | guess ny problem ny question is, if
you have a public neeting, would that be the sane and
satisfy you, or does it have to be a | egal type of
proceedi ng?

MR. BERKOW | think they’'re | ooking for the |egal
proceedi ng.

M5. BLACK: And why?

MR RICCO |I’mnot even sure we're |ooking for a
| egal proceedi ng, necessarily.

M5. BLACK: You just want a nore open, public --

MR RICCIO At the sane time, what |’ m seeing, at

the sane tinme you' re tal king about we’'re splitting hairs
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over hearings and proceedings, and | see that basically
we’'re nmoving off fromformal to informal, and | have a
little bit of concern about what you're really going to give
us.

M5. BLACK: Well, the reason that | was confused
about the hearing versus the proceeding is because our
directive used to call the public neetings infornmal
heari ngs.

MR. BERKOW But that was a m snomer.

MS. BLACK: Yes.

MR. BERKOW W never should have referred to it
as an informal public hearing.

MR RICCIO Because it carried a | ot of baggage
that wasn’t ever intended, and inferred things to the public
that they never were going to get.

MR. BERKOW That's right.

MR RICCOO And we agreed with that change. |
mean, it’s much straight up and straightforward, you know.

MS. BLACK: | guess a proceeding, to nme, when it’s
hel d Ii ke sone of the old |licensing hearings used to be, is
so structured and so | don’t think you get as nuch of the
free, open exchange as you do at a neeting.

MR RICCO Yes, but you get a couple things. |If
by proceeding you also nmean it -- or whether proceeding

actually nmeans |ike informal hearing or hearing, but right
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now, we’ ve been debating back and forth with the Agency,
your attenpts to renobve our rights to cross exam nation and
di scovery by shifting us out of formal hearings into

i nformal heari ngs.

There is a lot to be lost in that regard. Now,
because we have never had a proceeding, we're not really
sure what we’'re actually going to get.

So | don’t want to say, yes, you can renove that,
because |I'd like -- ny hope is that we’d actually get sone
substantive rights that we could at least do a little
di scovery.

W find that if we do get discovery, oftentines
the licensee will either renove their |icense amendnent or
sonething like that, because it’s not worth going through
the public rigor.

M5. BLACK: Now, you' ve told ne sonething that a
proceedi ng gives you that a neeting doesn’'t, which is
di scovery.

MR RICCIO No, I'’'mnot sure a proceedi ng does.
VW’ ve never gotten a proceeding, and I don’'t know. |f by
proceedi ng, you nean a formal hearing, then that neans we
get discovery rights and cross exanination rights which you
all are nowtrying to renmove fromthe public’s rights.

MR. BERKOW Is there sone proceeding that wll

lead to all of that?
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MR JACK GOLDBERG No. | nean, that’s what we
were tal king about before. | mean, people are tal king about
proceedi ngs, and it depends on what kind of proceeding and
who is a party to the proceeding.

MR RICCO Right.

MR, JACK GOLDBERG Again, you mght be a
petitioner that is responsible for us issuing an order, and
not be a party to the proceeding, so you woul dn’t have any
di scovery. The parties to the proceedi ng woul d have
di scovery.

If it’s a proceedi ng under Subpart B, yes, and we
are consi dering changing the structure or our proceedi ngs,
but that’s something that’s an open issue, and considering
t he advant ages and di sadvant ages.

MR RICCOO If you want to give away sonethi ng
since we don’'t know what we’'re going to get --

M5. BLACK: If it were close to Christmas, and you
wanted to wite your Christmas |ist of what you d Iike, see,
if we rewote 2.206 and gave you --

MR. LOCHBAUM | have ny list later on

M5. BLACK: Ckay, let’s get to your list, and if
he doesn’t have everything that’s on your list, you can add
toit.

MR, LOCHBAUM | wanted to get back to one point
Ed asked about, the MIIstone and D.C. Cook cases. |It’'s
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true that there were petitions in both those cases, and true
that basically all the actions, with the exception of that
60-day thing, were granted in both, are done, granted.

But | think the key part that was m ssing that
l i nked back to what Jimwas saying, is that in both those
cases, it wasn't the petition directly, and the NRC s
response that led to that.

The petition led to the Time Magazi ne cover story.
That’ s what triggered Eric Pooley into doing that story.

The D.C. Cook petition, it wasn't the petition, it
was calling up every radio station, weekly newspaper,
editorial page witer in Mchigan that we had in the book,
and getting them-- and al so the Congressman, saying, | ook,
this is an outrage. And then all of a sudden we got a
nmeeting and the NRC sent a team out there.

So it wasn't the petition process that was
successful .

MR BERKOW Ckay.

MR. LOCHBAUM That's our view.

The recommendati ons we have, even though we have
four problens, we have a mi smatch here, but | think that’s
okay, at |east according to our rules.

W feel that the NRC nust conformto the wording
of 2.206, Paragraph B, again, not on every occasion to

institute a proceeding, but we feel there are sone that have
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crossed that threshold and a 2.202 shoul d have been
initiated.

Qur second reconmendation is that the NRC nust
give the petitioners the sane rights as |icensees when
appeal i ng NRC deci si ons.

Third, we feel that the NRC nmust treat petitions
with the sane dispatch -- and | put that in quotes because
there are things that take |onger than others -- as afforded
ot her conparable itens.

"1l go through each of those --

MR. BERKOW You do understand that if an appeal
process were built into this, it would delay it even beyond
what it is, delay the issuance of a Director’s decision by
necessity?

MR. LOCHBAUM | recognize that.

MR BERKOW Ckay.

MR, LOCHBAUM But waiting 120 days to get no or
getting into it right away would be a worthy tradeoff.

MR. PAUL GOLDBERG That’'s the response to the
formal petition. There may be actions take with respect to
the petition at sonme appropriate tine within that 120 days.
That’s not to say we don’t take any acti on.

MR, LOCHBAUM | don’t nmean that we’'re going to
appeal, at least UCS. |’'m speaking for UCS as the nonent

and not the whole task force.
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But it’s not our intention to appeal every denial.
W’ ve got an awmful lot. W’re kind of getting used to it.

There’s only one tine we’' ve ever appeal ed a
deci si on because we thought there was a technical error in
the staff’s analysis or a deficiency. QOhers, we' ve
di sagreed with, but we didn't have a grounds to even appeal
it.

So it’s not |ike every petition we’ve ever
subm tted and got a no on, we thought should be appeal ed,
just for pro fornma or whatever. There has only been one in
all the ones that | have submtted that | wanted to do that.

MR RICCQO You are tal king about Ri ver Bend and
Perry?

MR. LOCHBAUM We count that as one, because it
was the sanme issue at two different plants. That was the
only one where | did try to appeal it, and it was
unsuccessf ul

M5. BLACK: How did you try to appeal it?

MR LOCHBAUM | wote a letter to the Conmm ssion,
asking themto review it.

M5. BLACK: Right.

MR. JACK GOLDBERG And we foll owed our
regul ations.

M5. BLACK: But you didn’t send a second petition

on the sane issue with the new information? Was it
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different or with the new information?

MR. LOCHBAUM The staff took so | ong to decide
t hat one, that the broken fuel had been renoved from both
plants. It was a noot issue. | was not going to waste the
postage on that one.

If the fuel was still there, it m ght have been
different.

W t hought the 2.206(b) process should be that the
NRC should -- this is how we would recommend, this is part
of our Christmas |ist.

M5. BLACK: kay, good.

MR, LOCHBAUM W thought the NRC should screen a
petition that cones in. W think the existing criteria in
Managenent Directive 8.11 seens appropriate for when a 2. 206
neets the criteria or not. | forget the page nunmber, but it
seened to be the appropriate criteria.

If the screening criteria are not net, we felt
that the NRC staff should informthe petitioner and offer an
opportunity to appeal. |I’mnot going to say that should be
five layers, but there should be an appeal process.

MR. BERKOW You don’t call it an appeal, but
don’t you consider the opportunity to cone in and neet with
the PRB, that that at |east neets the intent of that to sone
degree?

MR, LOCHBAUM Not at all.
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MR. BERKOW That opportunity is offered before we
go through the screening criteria, and it offers an
opportunity to further expand, to explain, to answer
guesti ons.

So it’s not really an appeal, but | think -- |I'm
asking, don’t you think it goes to at |east partially neet
the intent of this particular appeal at this stage?

MR, LOCHBAUM Not at all.

MR. BERKOWN You don’'t?

MR, LOCHBAUM | don’t think you should even all ow
the petitioner or the affected party into the Petition
Revi ew Board process. What we think is what we ask for
here: |If we don't like the outconme of the Petition Review
Board, and the screening says that it’s not a petition and
we disagree with that, we think there should be an
opportunity to appeal.

To come in on the front end, doesn’'t do us
anyt hi ng, because if we disagree with the answer, we’'re not
anywhere. | nean, we’'re back to this appeal process.

MR KUGLER:. | think the one way to look at it is
-- and | think mybe where we’re comng from is assum ng
that the reason that we m ght screen something and say it
doesn’t neet it, is because maybe we don’t understand what
it is youre really getting at.

And coming into the PRB neeting and being given
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the opportunity to explain exactly where your concerns are,
and what the problemare, would avoid that problem at
| east .

MR RICCIO But there are instances where you
have a di sagreement with the technical position being taken
by the staff, which ends up getting your petition deni ed.

And there are tinmes where that position is
i ndefensible. 1’ve got things percolating now where |’ ve
got testinmony fromNRC s own staff saying the position is
i ndef ensi bl e.

So where are you left at that point?

MR. LOCHBAUM Plus, there is a classic case that
happened before ny tine, but in Jims tine, where a nunber
of people petitioned the Agency -- and | forget what the
i ssue was -- but under this consolidation plan, a coment
that had been subnitted by postcard --

MR RICCOO It was the containment on the GE Mark
Reactors, and they used a postcard filing.

MR LOCHBAUM That didn't even nention 2.206.

MR RICCOO It didn't nmention 2.206. It had been
gi nned up out of soneone trying to get the Agency’s
attention.

And instead of dealing with a legitimte petition,
t hey addressed the postcard.

MR, LOCHBAUM  And they dismssed all the others,
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saying that we’'re addressing this under this one. You know,
this is rolled into that one.

MR RICCOO So it was denied.

MR. LOCHBAUM So that kind of foolishness
happened, and we woul d say, |ook, that’s not -- our issues
are not covered under the scope of that sham

MR RICCIO That postcard.

MR, LOCHBAUM That’'s why we think an appeal is
nore inportant.

MR RICCO That was before ny tine.

M5. BLACK: If we deny or we say that your
petition did not nmeet the requirements, the Division
Director signs that out. Now, if you got that letter and
you said that you disagreed with that decision and you want
and appeal to that, that it’s not even being treated under
2.2067

MR. LOCHBAUM Right, that seens reasonable. |If
we disagree with that decision, there should be an appeal
process. |’mnot even going to specify to whom or how nmany
| evel s.

M5. BLACK: Ckay.

MR LOCHBAUM And | don’t think that's a
proceedi ng, necessarily. To ne, that since the |icensees
have an appeal, the public should as well.

If, on the other hand, the screening criteriais
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met, and sonetinmes 2.206 actually do exceed that threshold,
as we see it, there ought to be a 2.202 proceeding initiated
or instituted.

MR, BERKOW But woul dn’t that be premature
t hough? Al this means is that it neets the criteria to be
consi dered as a 2. 206.

The staff then has to do its review before
determ ni ng whether or not it has merit, you know.

MR, LOCHBAUM As | read the regul ation, you have
two choices: You deny it if it doesn’t nmeet it and it’s not
an issue.

MR. KUGLER: This goes back to the di sagreenent
over what, exactly, that regulation neans. Hs read on it
is that if you believe that the 2.206 nmeets the screening
criteria, our only options are either deny it or institute a
2.202 proceeding. That’s how they read it.

M5. BLACK: And if we deny it without --

MR. BERKOWN You mean prior to even doing the work
that’s required to prepare a Director’s decision?

It’s not clear to me how we can -- how we can
institute a 2.202 proceeding, just on the basis of the PRB
saying this nmeets our screening criteria for accepting this
as to review as a 2.206 petition.

MR. RICCIO Considering that none has ever been
i ssued, it’'s pretty clear.
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M5. BLACK: | think what they’'re saying is that
once you accept it as a 2.206, you should use the 2.202
proceeding to actually publicly have the petitioner conme in
and give their case, the staff would give their -- no?

MR. LOCHBAUM No. The petitioner nay not have
standi ng, so when a proceeding, if one’'s initiated, the
petitioner may or may not have standing, and, therefore, can
observe the proceeding, but may not be able to participate
init.

" mnot challenging that standing thing at all.

M5. BLACK: So that a 2.202 proceeding, there
woul d be actually the review process of a petition that
woul d be a public discussion between the staff and --

MR. LOCHBAUM There is also the response under
oath or affirmation. W kind of think that those oath or
affirmati on statenents are a little bit inmportant, and that
--so we would like to see an answer under that, rather than
the NRC staff working informally or with less rigor with the
petitioner or with the |icensee on sonme of these issues.

On Slide 20, | do need to nodify somethi ng because
M. CGoldberg is right, and this was prepared before that
input. That involved the petitioner in the proceeding, that
doesn’t mean separately fromthe standing. | nean, the
standi ng would still apply.

And whet her standing was net or not would be an
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i ssue of what that involvenent was, whether just as an
observer, or an actual party.

Once that proceedi ng reached an end, you shoul d
informthe petitioner or proceeding results, and extend the
opportunity to appeal.

The one thing, based on the discussion today, that
| would probably nodify is that the screening criteria that
| said could be taken right out of Managenent Directive
8.11, that m ght have to be revised.

| agree with M. Goldberg’s point that you don’t
just -- neeting that threshold isn’t necessarily enough to
initiate a proceeding. But whatever that threshold is, that
shoul d be the criteria for 2.206, because you either neet
the threshold for a proceeding or you don’t.

There shouldn’t be |ayers with us never, ever
getting the brass ring.

MR PAUL GOLDBERG Well, | think the idea is that
there is one threshold of safety significance to the
contention, to the information that’s provided.

That’s the first judgnent, and the second
judgenent is whether it’'s correct and whether it has nerit.
And at that point, we have to decide -- | nean, if it’s
significant and it has nerit, then we would presumnably
institute a 2.202, which, by the way, as we’'ve generally

treated it sonewhat separate proceeding to take enforcenent

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

62

action, we generally treat it as sonmewhat separate fromthe

2. 206.
The 2.206 kind of reports the results of that.
MR. LOCHBAUM | understand the procedure.
assunme that’s why it doesn’t even nention 2.202 at all, or

doesn’t even reference it. That seens a little odd since
that's the procedure for handling them

MR. BERKOWN It was not deliberate.

[ Laught er.]

MR RICCOO Wll, that gives us some confidence.

[ Laught er.]

MR. KUGLER: As | understand what you just said,
you said we might have to revise the criteria so that they
appropriately measure things that would lead to a 2.202 type
proceedi ng.

And what cones to mind i mediately is, well, if we
did that, then all the things that fell belowit, would just
-- where would they go? | guess that’s what |’ m wonderi ng.

There are a lot of things that we believe don’t
neet that |evel today. But we treat themunder 2.206, and
we still do the Director’s Deci sion.

And so what’'s not clear to ne is what happens to
those if we were to nodify the process in that way?

MR LOCHBAUM Well, | think if in the course of

processing a 2.206, there were things that the NRC felt
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needed to be done, but not through 2.202, then it doesn’t
preclude the NRC staff fromdoing that. | nean, we don’t
suggest that at all.

As | read the regulation, your petition is to the
proceeding. The NRC will either decide to do that, or
decide not to do that.

And to ne, that’s what the petitioner should get
back, a decision that that’s going to be done or a decision
that it’s not going to be done, not this we’'re not going to
do this, but here is this whole other thing that we did
anyway or in spite of it, or because of it or whatever.

MR. BERKOW Wul d that obviate the need for a
Director’s Deci sion?

MR LOCHBAUM Wl |, sonmebody has to reach a
deci sion on whether it neets the -- where a proceeding is
initiated. | don't know if that's the Director’s or --

MR. BERKON Really, if we did that, | think the
format of the Director’s Decision would become noot.

MR RICCCO O there would be fewer.

MR, BERKOW It would be Iike a decision by
heari ng board, as opposed to the Director’s Decision as we
know it today.

M5. BLACK: And it wouldn't be issued by an
of fice.

MR, BERKOW That's right.
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MR, LOCHBAUM To return to the point, it was a
good point, and I want to nmake sure |I'’mclear where we are
on that. It’s that in the existing criteria in 8.11, we
don’t think everything that neets that threshold should
start a 2.202 hearing, proceeding, whatever. There is a
range between those, so there needs to be a higher standard
or adifferent criteria or whatever, a different screening.

But there should only be one. | don’t think we
shoul d do this salnmon run where the petitioner has to junp
through all these fish screens to get there.

Do one screening and either do the proceedi ng or
not .

MR PAUL GOLDBERG. What we woul d do woul d be at
| east a two-part test, and that could be done all at one
time. Does it have potential safety significance and does
it have nerit?

MR LOCHBAUM As far as -- | don't pretend to
judge all the previous proceedi ngs or 2.206, whether they
had been or not, but | can -- but | find it very difficult
to believe that all the 300-plus 2.206"s that have been ever
filed over tine, there’s not a single one of them ever that
rai sed -- crossed that threshold of safety nerit that a
2.202 shoul d have been done.

If the staff can go through and prove or

denonstrate -- not prove -- denonstrate that that’s the
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MR RICCIO There was one, Pollard s intervention

on Yankee Rowe, | believe started with a 2.206 petition,

and

| believe that got a hearing, although that may have been a

political hearing and not necessarily a -- there was a

hear i ng.

MR. SUBBARATNAM  The July first revision of 8.11

is now open to the cormment period, and to January 31st.
That’ s an opportunity for you to conment on that.

MR. BERKOW The managenent directive was

published in the Federal Register seeking public coment on

it.
M5. BLACK: | guess the problem |’ mthinking of

is, what do we do in cases |like Indian Point, for exanple,

where the licensee -- the inspection staff -- where the
| i censee has come up with all the issues that need to be

addressed, and then we get a 2.206 which has the sane

information in it? Wuld that mean that any tinme there was

a problemat a plant, there would be hearing rights? |Is
t hat what you' re | ooking for?

MR. LOCHBAUM Are you tal king about ny --

MR RICCIO There are a couple out there.

MR LOCHBAUM | would disagree a little bit. If
we had an appeal -- | thought | was raising new issues. |
didn't -- | understand both the nmanagenent directive and the
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2.206, | can’t just junp onboard in an existing activity and
say, you know, this is a 2.202 proceeding.

What | was doi ng was sonething that the staff had
not asked for, and that was the expansion of scope, just
i ke D.C. Cook.

W t hought we had a better case in Indian Point II
than we did at D.C. Cook, but we didn’'t do the sane nedia
coverage thing.

But the answer to your question is, no, just
because the NRC staff is already doing sonething, any menber
of the public should be able to take that as an automatic
entry into the gane.

MR RICCOO You notice that | haven't filed a
2.206 petition in a very long tine.

MR. LOCHBAUM You didn’'t sign onto mne, either.

[ Laught er. ]

MR RICCOO | wanted to try something different.
But we’re not just sitting here trying to tie up NRC s tine
by havi ng you have mneani ngl ess heari ngs.

When the public is filing something, you know,
they legitimately believe that there’s a safety issue there
that’ s not being addressed.

And even if you just use the Petition Review Board
neeting to drag themin and explain to themthat this is

what we’re doing in response to -- although, you know, it
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may not be in response to your petition, but this is what
we're already doing. Again, it would at |east --

M5. BLACK: So an open PRB neeting woul d be
satisfactory?

MR RICCO It mght help.

MR, KUGLER. Wl |, the only downside to the PRB
nmeeting aspect is that there nmay be a |l ot of petitioners for
whom it would be difficult to come in to attend one. |
mean, for you guys, it wouldn't be that bad, but if you're
tal ki ng about sonebody on the West Coast who is just a
private individual --

MR. BERKOW They can attend by tel ephone.

MR. KUGLER: Yes, it can be done by phone.

MR, LOCHBAUM  To further answer that question,
|"msure you and | tal ked about Di abl o Canyon, the first
Di abl o Canyon petition we submtted a year ago, Novenber of
'98 where we asked for a safety culture survey, because we
t hought there was sone signs of trends.

The response was, the Conpany was al ready doi ng
one or had one underway and it was rel eased shortly
thereafter. | didn’t know that when submtting the
petition.

You know, we weren’t junping onboard, because I
didn’t know about it. Wen the answer cane back that

they’'re already doing it, that was fine.

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

68

MR, JACK GOLDBERG  Suppose they weren’t doing it?
And you submitted a petition saying they should do a safety
cul ture study, and we said, you know, that’s a great idea.
They’ ve had sone problens out there, and we think they ought
to be doing it.

And we call up the licensee and say, are you doing
it? And they say, no. And we say we think it would be a
good idea if you did it, and they say, sorry, we don’t think
it’s a good idea.

W believe that petition has nerit. W could
i ssue an order. Assuming that we agree there’s a basis,
there is a problemout there that warrants sone kind of
action, the licensee is not doing it, and we want to conpel
it.

The way we can do that is to issue an order
pursuant to 2.202.

So we could issue an order then requiring a safety
culture study, and | would take it that you would say that
is exactly how the 2.202 process ought to work in that a
petition was submitted. It raised an issue. W agreed it
had nerit. The Licensee wasn’'t already doing it and wasn’t
going to do it voluntarily, so we used the tools that we
have in our regul ati ons under the Atom c Energy Act and we
conpel l ed the Licensee to do it, and we can say petition

granted in its entirety.
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W institute a proceeding pursuant to 2.202 to
require themto do a safety culture.

So that is Exanple 1. You say fine, 2.206 process
serviced a useful purpose. | ask you now, what is the
di fference between that and the second example 1’|l give
you. You subnit a petition saying D ablo Canyon should do a
safety culture study. W say we think that is a good idea.
Not only is a good idea. There are problem out there which
provide the requisite legal basis for us to require themto
do it and we call up the Licensee and say we think you
shoul d do a safety culture study and we are about to issue
and order requiring you to do it, and they say we are going
to do it without an order. W don't need a proceeding. W
are not going to challenge you. W recognize the nerits --
or maybe we don’t even agree but we are not going to devote
the resources to fight it and we’'ll do it.

MR, LOCHBAUM They agree to do it.

MR. JACK GOLDBERG. So in both cases the safety
i ssue or the underlying issue that was of concern to the
petitioner is being addressed in the identical way. The
only difference is there is a proceeding in one case and not
a proceedi ng in anot her case.

M5. BLACK: Well, | have a question about that.
Is there a proceeding if you issue the order and the

Li censee says okay. Aren't they the only ones who can ask
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for the proceedi ng?

MR. LOCHBAUM The hearing --

MR JACK GOLDBERG  Yes.

M5. BLACK: In that case, so there would be no
proceedi ng --

MR, JACK GOLDBERG. No, | am assuming that they
didn't agree with this --

MR RICCIO Not that | care about your public
imge, | really don’t -- now you guys having an awful inage
makes ny job a hell of a lot easier.

MS. BLACK: \What?

MR RICCIO That being said, public confidence
woul d be enhanced by having a proceeding, even if you get
the sanme thing --

M5. BLACK: You nean by the order, not the

proceedi ng, because the proceeding is at the option of the

Li censee.
MR RICCIO R ght, sorry, but the hearing --
MR. BERKOW No, the proceeding is the order.
MR RICCO Right.
M5. BLACK: The proceeding is the order?
MR. BERKOWN The Licensee contests the order --
MR. LOCHBAUM And then they ask for a hearing.
MR RICCOO And | could care less. | really

don’t care, because if you don’'t do it | could beat you up
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about it, and if you do do it, well --

MR. BAKER Well, let ne ask you a question
t hough. You just said you don’'t want to waste taxpayer
dol | ars.

MR RICCOO This isn't taxpayer dollars, first of
all --

MR. BAKER  Yes, it is, ratepayer dollars.

MR RICCIO You are being funded by the industry.

MR. BAKER  Ratepayer dollars. So we are
acconplishing the action. The Licensee has agreed to do it.
They are going to take the action, so you would say rather
than just say go to do and we’ll share the results when it
is done, you would rather have a proceeding, tie up NRC
resources that could be spent on other safety issues --

MR RICCOO Onh, yes -- |I’mKkeeping you guys from
maki ng these reactors safe. Thank you.

My logic is basically you guys are one step above
Attila the Hun at this point in the public’'s perception.

[ Laught er. ]

MR LOCHBAUM  Two steps.

MR RICCO And the only way you' ||l get out of
that image is to have an open forum where you can actually
come out and show that -- you don’t have forums. You know,
| work with you guys. | understand --

M5. BLACK: But the only thing you are saying is
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we need to have an adversarial relationship.

MR RICCOO No, | don’t. | amnot saying that
you need an adversarial relationship. | think you need a
public forumso that you can explain to the public what it
i's you are doing.

M5. BLACK: Ckay. Now you are saying a public
forum and the proceeding and the order are what we were
tal ki ng about.

MR KUGLER Right.

M5. BLACK: The hearing is sonething different, so
we are naking the conversation.

MR. KUGLER: Because particularly in the case of
t he second case, let’'s say that the Licensee is going to do
it, all right? But what you are saying is we should have
t he proceedi ng anyway, as | understand it. |s that correct?

MR RICCOO | think it would enhance your i mage.

MR KUGLER: Well, now hang up. Let ne finish how
this goes. As | understand it, what the proceedi ng woul d be
woul d be us preparing and issuing an order. There is no
public involvement in that. There is no Licensee
i nvol verrent in that. Nobody is involved in that but us.

So we issue the order. Licensee says fine, | am
going to do it anyway.

MR RICCIO But you can wite up a real nice

press rel ease saying, hey, ook, we are doing this on the
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basis of the petitions, you know, the 2.206 petition.

MR. BAKER  But we can do that anyway.

MR, KUGLER: But in terms of the public view of
us, | nean --

MR, BAKER Jim the end result with the public is
what is the outcone. Does the environnent at the plant
i mprove or not? That is the outcome. That is the public
confi dence issue.

MR RICCOO No. There are issues that it
basically |l ooks |ike, okay, you re a nonolith --

M5. BLACK: This is being recorded.

THE REPORTER: W have two or three conversations

goi ng on.

MR RICCOO |I'msorry.

MR, KUGLER. | was going to say though that the
petition -- or the Director’s decision goes in the Federal

Register. So would the order. There is not nore or |ess
notice of that, so | guess | don't see that there would be a
great difference in terns of what the public would know
about what is going on.

MR, BERKOW Actually, the Director’s decision
does not go into the Federal Register. It is just a notice
in the Federal Register.

M5. BLACK: -- the summary --

MR. BERKOW It is just the notice of the
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Director’s decision that goes in the Federal Register.

MR. LOCHBAUM | kind of fell behind there --

[ Laught er. ]

MR. LOCHBAUM To M. Baker’s conment about there
is no difference, those issues are the same, it makes a big
difference to a public petitioner when they are constantly
denied. It is kind of a chilling effect, so --

MR. BAKER | grant you that, but what we are
tal ki ng about though is granting the action but not having
t he proceedi ng.

MR, LOCHBAUM The two options or the two exanpl es
you gave, as | read the enforcenment actions a confirmatory
action letter is an enforcenent action, so it doesn't only
apply when a Licensee disagrees with whatever is proposed,
whether it is safety culture survey or whatever. Even if
t hey agree, you could issue an order saying do this -- the
Li censee says they agree -- so therefore they waive | assune
their opportunity for a hearing.

The difference, to get back to M. Kugler’s
comments, was the Licensee has to respond under oath or
affirmation. |If they don’t -- if you don't go through the
proceedi ng part and you don’t do the order they can do a
culture survey. They don’t even have to issue that
publicly.

D abl o Canyon did. You know, we are talking a
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hypot heti cal exanple, but --

MR. BAKER  But ny point being in each of those
cases we had public neetings at the sites to discuss the
results. To me, that acconplishes nore than what you were
suggesti ng.

MR LOCHBAUM If | aman astute |icensee | would
agree to do it, try to not do public as nuch as possible. |
don’t want to air my dirty laundry in public, and whereas
the other one, it is not the airing the dirty laundry in
public is the endganme here, but it provides greater
confidence that a safety issue was brought, raised and put
to bed.

MR, KUGLER: So it woul d depend, | think, on what
the order said. Let’s say we took the order route. If it
said go ye and do this survey and didn't specifically ask
for themto send it back, they still wouldn’t have to send
it back, so either way we could tell themwe want to see the
results and if they send us the results it is going to be
publicly docketed information.

MR. LOCHBAUM That’s true.

MR, KUGLER: But admittedly if we take the route
of themjust agreeing to do it we can’'t demand the
information, but if they agree to send it, then, you know,
it would still be public.

If we wanted it and they didn't agree to send it,
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then we woul d have to take sone route other than a sinple
agreenent and that woul d probably be along the |lines of one
of the enforcenent actions.

MR. LOCHBAUM As far as the waste of resources,
and we have supported reducing for the Licensees’ sake, not
actively -- we don’t go overboard on that, but we do support
it on occasion.

MR. BAKER | was just using those two exanples --
| was trying to understand the difference.

MR. LOCHBAUM No, | understand, but | think the

five-layered appeal process does take up NRC resources.

Apparently the NRCis willing to proffer those resources, so
for this sake I don’t know. | haven’'t done a "benefit" so I
can’t say if it is nore or less resources. | can’'t inmagine

it is nore to wite an order than do five |ayers of hearings
or appeals.

But again it goes to public confidence. Al the
effort that this agency is spending on increasing public
confi dence coul d be gai ned by doing sonme of these --
followng the rules. It all goes back to that is what the
regul ation says -- if you follow the regulation. People
don’t really don’t understand crack growmh rates and sone of
these try technical issues again, but you see what the thing
says and you see the agency not doing it. That is automatic
"gime" that they lose credibility in this agency.
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M5. BLACK: You know, | amstill totally confused,
because if we institute the proceeding and the proceeding is
the order, that nmeans we have to already decided the nerits
of the case before we even do anyt hi ng.

MR. BERKOW That’'s what | said.

M5. BLACK: | know.

MR. BERKOW That’'s what | said.

MR RICCOO That's why there are problens wth
t he whol e procedure.

M5. BLACK: Right. So do you want a hearing or do
you want a proceedi ng?

MR, LOCHBAUM No, | -- at this point, an appeal
W asked for an appeal.

M5. BLACK: Ckay.

MR, LOCHBAUM  The appeal could be actually a
neeting and it doesn’t have to be a hearing, doesn’t have to
be anything el se. The appeal could be a neeting where the
petitioner cones in and says here is why we disagree with
t he deci sion.

M5. BLACK: Now one thing we could possible do
that would resolve this, we would have to stretch out the
schedule a little bit, but instead of issuing a final
Director’s decision --

MR. LOCHBAUM -- again the nmenbers of the public

only have 30 or 60 days to review a |icense anmendnent. Wy

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

78
isit --

M5. BLACK: | amnot going to defend a |license
renewal deci sion.

MR, LOCHBAUM  No, | just question why it is
assunmed that 120 days is sacrosanct and there can’'t be
ef ficiency and productivity, because one of the NRC s four
goals -- public confidence is one -- inproving efficiency is
one of the other ones.

M5. BLACK: Wiy it takes us so long probably is
because it goes to such a high level. 1f a Branch Chief
si gned one of these things out, it probably could get out in
60 days. | amnot saying that it takes our nanagenent 60
days to concur on things but --

[ Laught er.]

M5. BLACK: But one of the resolutions of this,
which | said we wouldn’t express resolutions, but to get
your thought on saying we were ready to i ssue a decision and
instead of issuing a final decision we issued "this is what
we are considering” and issued it to the petitioner and
said -- it is alnost Iike our TIA process -- if you don't
agree with it, you know, let’s talk about it first. Let’s
have a public neeting.

Now woul d that satisfy the --

MR. LOCHBAUM It would also have to be in the

context of some of these other things. That alone will not
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satisfy nme.

MR. BERKOW They would still want us to institute
a proceedi ng.

M5. BLACK: Yes. Now -- but the proceeding is the
order and if there is no nerit to it -- we would issue a
proceeding if we were going to deny it, you convinced us
that it was indeed sonething that we should grant. See, the
thing is the way you have defined -- the way "proceeding" is
defined, granting a 2.206 and accepting sonething as a 2.206
are the same thing. The beginning and the end are the sane.

Granting a proceeding --

MR, LOCHBAUM Yes, it basically is.

M5. BLACK: |Is granting the petition.

MR RICCIO Because all we are allowed to ask for
is for you to initiate a proceeding. |If we were allowed to
ask you --

MR. LOCHBAUM  Anything el se --

MR. BERKOW What Dave was suggesting, it is the
sane.

MS. BLACK: Yes.

MR. BERKOW |In other words, as soon as you accept
it, it passes the screening criteria for review as a
petition you i medi ate start a 2. 206.

MR. LOCHBAUM That is what the regul ation says.

MR, JACK GOLDBERG. That is not the only thing you
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can request. If you look at 2.206(a), you know, as we said
bef ore, although we have been doing it on occasion we are
not going to debate the nerits here, but 2.206(a) says any
person may file a request, one -- | amputting the nunbers
in now, so you can see how many things you can do.

Institute a proceeding pursuant to 2.202 to
nodi fy, suspend, or revoke a |license, okay? -- so if you
take that first phrase there, one of the things you can do
under 2.206 is request that we institute a proceedi ng by
i ssuing an order under 2.202 and that order could require a
nodi fi cati on, suspension or revocation of the |license.

The other thing you can request is any other
action as may be proper and in the context of 2.206 and
where it is in the regulations and the history of the
regul ations, as has been addressed by the Comm ssion in
response to the G s report, in response to one of the
petitions that you submtted requesting licensing action
where we said that was not within 2.206 because it wasn't a
request for enforcenent action, the other action that may be
proper is another enforcement type action, and Managenent
Directive 8.11 now nmakes that clear and it includes all the
things that you have listed in your slides.

So you can request something other than a
proceedi ng, and then you have to read 2.206(b) in

conjunction with 2.206(a), not in isolation.
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What 2.206 says when you read it as a whole is
that in response to a petition you will -- the petition wll
either be granted or it will be denied. |If it is granted,

it means that we are taking the action that was requested or

it may be granted -- and now this has devel oped through the
practice over the years -- all these words and details are
not in there -- but could be granted in part and denied in

part, because you may ask for a revocation but we may issue
an order nodifying instead of a revocation. W may issue a
demand for information or confirmatory action letter but --
on the issue that was raised, because there is nmerit to the
i ssues raised, and so we would call it granted in part.

If we don’t grant it inits entirety where
arguably there really isn't a need for a Director’s decision
because we woul d be issuing an order or taking other action
exactly as you requested and we could send you a copy of it
and say in response to your petition we have taken the
action that you have requested, and there would be nothing
to explain in a Director’s decision really.

But if we are not going to grant it inits
entirety, then a Director’s decision is required by the
regul ati ons and that provides the explanation as to the
basis for the denial, so when you focus on 2.206(b), what |
am suggesting is that you can criticize the | anguage in

there in saying that if you read 2.206(b) in isolation it
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suggests that all the NRC can do is institute a proceeding
or deny the petition in its entirety, you know what | am
saying? That is oversinplification and incorrect reading of
2.206(b) because you have to read it in the context of what
the petitioner is allowed to request under 2.206(a).

MR RICCIO But what you have to realize that our
under st andi ng of this has evol ved over the years as to how
you all have handl ed these petitions, and actually | wll
drag out -- the very first neeting I was in NRC stated we
have a hierarchy of regul ations.

When you ask for sonething that is way down the
regul atory fence you are not going to get what you asked for
in your petition, and we have this threshold that we go
t hrough, and |I’m sure that what it has turned into nowis
determ ning the potential safety significance or whether it
has nerit, but the reality is too I think the reason our
interpretation of 2.206 has been generated out of ten years
of doing these and getting thoroughly denied, and each tine
the reason for the denial changes.

It was very different under M. Stello and as each
of the different Director’s have conme on through here we
have gotten very different explanations as to why our
petitions are being denied.

| think that is why the interpretation has been --

MR. JACK GOLDBERG. The formal agency reasons why
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deci si ons, not what anybody says at any neeting or anyt hing.

The Director’s decisions are all published. They are a
matter of record and the Comm ssion, pursuant to the
regul ations, reviews those, so that is the Conm ssion’s
deci sion that explains the basis for the denial.

MR RICCOO It does conme around to -- even unti
this neeting it was ny understanding that we are still
asking for a proceeding to take a different action -- you
know, one of the enforcenent actions?

| still was thinking we were asking for a
proceedi ng, because that is what this -- that is what it
says.

MR, JACK GOLDBERG. That is not what it says.
That is not what 2.206(a) says. That is the first clause
2.206(a), it is not the second clause. The second cl ause

not tied to proceeding --

in

i's

MR RICCOO It was our understanding that we were

asking for a proceeding to take in, you know, any of the
range of different options within 2.206.
MS. BLACK: But you think proceeding, you are
usi ng proceedi ng as hearing as opposed to order, right?
MR, JACK GOLDBERG If you submtted a 2.206
petition and said we don’t want a proceedi ng, but we want

you to issue a confirmatory answering letter or demand for
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information or notice of violation, which is not in the
first clause either, we would say -- and you had a basis for
it -- we would say that is a legitinmate 2.206 because it
does the two fundanental things that 2.206 provides.

It is a request for enforcenent type action and it
is supported by a basis. W say that is within the scope of
2. 206.

Now i n Managenent Directive 8.11, there are other
criteria as to whether you go further in the process. If it
is an issue that we have al ready consi dered and resolved, if
you really are requesting a reopeni ng and enforcenent
decision -- | mean there are other reasons why we m ght not
take it further in the process, but those are the only two
requi rements for something to start out within the scope of
2.206. That has al ways been the case.

MR LOCHBAUM | guess | am having trouble
under st andi ng how t hose 20 percent of the O G cases, the 49
O Gthat | |ooked at where there was sone actions taken, why
those petitions weren't granted if there were other action
cat egori es.

MR, JACK GOLDBERG. Historically the Staff did not
give credit in the witten Director’s decision to valid
i ssues that were being raised by petitioners that did
warrant some action and characterizing, as it should have

been done, that the petition was granted in part.
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The Staff’s node for nmany years was to deny the
petition because we weren’'t doing everything the petitioner
requested or because it was already sonething that was being
considered by the Staff and it wasn’t a new issue, and it
really was a m scharacterization of the action that was
t aken, neasured agai nst what was requested by the
petitioner.

In recent years, there’s been a lot nore attention
paid to properly characterizing the conclusion of the
Director’s decision in terns of whether it grants in whole
or in part or denies, you know, so you're right, if you | ook
back in earlier years they were traditionally witten in
terms of denying the petition even though we may have done
some or many of the things that the petition requested.

MR, BERKOW The current Managenent Directives
specifically addresses that point and directs the Staff to
take credit for what was granted.

MR LOCHBAUM It was said at the onset that the
pur pose of this neeting was to gain a better understandi ng,
so | think I have achieved that, because it didn't say
"conpl et e" under st andi ng.

| agree with Jim Up until this norning or today
| thought the proceeding was to do all four of those things.
| didn't realize they were separate, so | appreciate that

di stinction now.
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MR RICCICO And | have to say it’s the first tinme
we have heard that. Even with the neetings we have had -- |
have been doing this for ten years al nost --

MR, JACK GOLDBERG. Well, if you look at 2.202 it
doesn’t enconpass confirmatory action letters, demands for
i nf ormati on.

Notices of violation is in another part of the
regulations. It is not in 2.202 -- 2.206 is now our only
ordering clause other than civil penalty, which you do
t hrough 2.205, but we used to have two ordering provisions,
2.202 and 2.204 -- 2.204 used to be called "order nodifying
a license".

What we said when we re-exam ned subpart (b) a
nunber of years ago in connection with the wongdoer rule is
that our authority to issue orders under the Atom c Energy
Act derives fromthe same provisions as Section 161 and they
don’ t distinguish between nodifying, suspending, revoking.

It is all the same phrase.

W don’t need to have two separate ordering
provi sions inplenenting that Atom c Energy Act authority --
|"msorry. | msspoke.

The ot her ordering provision we had was call ed
"order to show cause" -- that was an explicit provision in
the regulations 2.204. Wat we said is since the purpose of

that is to obtain information as to whether we ought to

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

87
require or prohibit sonmething and we have abundant Atom c
Energy Act authority to require information wi thout hearing
rights, w thout having a whole hearing as to whether we are
entitled to information to determ ne whether there is nmerit
to sone safety issue that we want to study, we will codify
the practice of issuing demands information, which is really
an i npl ementation of our Section 182 authority to require
i nformation from Li censees in connection with applications
or after the application has been submitted in connection
with your license and so we codify the demand for
information in 2.204 instead of having a provision or a show
cause.

Now we have one ordering provision in 2.202 and it
tal ks about nodifying, suspending or revoking, but we have
never had a separate ordering provision to deal with
confirmatory action letters, letters or reprimand, things
i ke that, because we don’'t need it and we don't need to
institute a proceeding to exercise those authorities and so
what | am suggesting is that this reading of 2.206, and
2.206 hasn’t changed in nmany, nany years in ternms of the
actual |anguage in the regulation, is consistent with the
rest of the regulatory schenme, and you don’t need a
proceedi ng for those other enforcenent type actions.

MR RICCOO And maybe Ellen can answer, isn’t NEl

sort of -- no offense, but aren’t you, after Chairnan
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Jackson issued a 50.54(f) letter, hasn’'t there been sone
effort by the industry to kind of put paraneters on what you
can actually do under 50.54(f) these days?

MR, JACK GOLDBERG. Well, 50.54(f) is another
regul ati on which inplenents our Section 182 authority. It
is a regulation which enables us to require Licensees to
submt information to us --

MR RICCO Right.

MR, JACK GOLDBERG. Wthin 50.54(f) is a provision
that requires that we justify the burden of supplying the
i nformati on based upon the safety issue and the regul atory
need.

It is sort of like a mini cost benefit analysis
and simlar in certain respects to what you have to do under
t he backfill rule when you want to nake a substantive
requi rement applicable to Part 50 |icensees.

So there has been recently nore attention on
maki ng sure that 50.54(f) letters are justified in ternms of
t he burden of conpiling and submtting the informati on and
that it addresses a regulatory need that satisfies the
standards in 50.54(f).

The industry has al so proposed that the
ci rcunst ances under which 50.54(f) be nore limted than they
have been in the past and, Al an, you can correct ne if | am

wong if you have anything to add, but |I would say that that
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is a position that the industry has that we should Iimt the
use 50.54(f) letters and there may or may not be nerit to
that but it is not a legal prohibition in issuing 50.54(f)
letters in circunstances broader than the industry woul d
like as long as we satisfy our own regul ation and nmake sure
that the request for information is justified.

M5. BLACK: | think the issue was that that is our
authority but we don't need to put that in letters when we
have no reason to think that the Licensee is not going to
gi ve you the information.

MR RICCOO Wll, you need to get themto sign an
oath or affirmation.

MS. BLACK: | see.

MR RICCOO And not that we will be able to hold
the industry accountable with that signature -- if you | ook
at what happened at Indian Point, | would suggest that the
| ndi an Poi nt probl em was design basis related and t hat
|l etter said, you know, you have -- under oath or affirmation
you have a programin place that has basically taken care of
your design basis problens, so | amnot saying it
necessarily worked but | like the ability of this agency to
get the industry under oath or affirmation, and I don’'t
t hi nk you should give that away too readily.

M5. BLACK: Nowis that the only tinme -- do we

ever ask for informati on under oath and affirmati on now?
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MR. JACK GOLDBERG. Sure. W can always ask for
it and get it.

M5. BLACK: In license anendnents, for exanple --

MR RICCO Right.

MR JACK GOLDBERG. And | agree with you. It
plays a very inportant role and it inpresses on anybody
submtting the information that this is significant
information. We intend to rely on this information. It is
very inportant that it be conplete and accurate in al
mat eri al respects.

Havi ng said that, however, you shouldn’t think
that if something is not required to be submtted under oath
or affirmation or if it is just submtted even voluntarily,
whatever, and it is not under oath or affirmation that it is
not a very serious matter if it is not conplete and
accurate, especially if it is deliberately inconplete or
i naccurate in sone material respect, because if it is
deliberately inaccurate and inconplete in a nmaterial respect
it would be a crimnal violation of 18 USC 1001.

MR RICCOO And | have to actually apol ogi ze
because a | ot of my experience cones up dealing with TVA and
| saw incidence after incidence after incidence where false
and m sl eading informati on was submtted tinme and tine
agai n.

| saw sonme of your regional admnistrators go
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across the table at TVA when they swore that things had been
fixed since '86 and they hadn’t been touched, so, you know,
ny perspective is a little bit jaded and cynical when it
cones to whether or not industry is going to forward over
accurate information, so | wll apologize for ny pointed --

MR. JACK GOLDBERG But what | amsaying is we
take very seriously the licensee’'s obligation to be conplete
and accurate in all material respects, whether it is under
oath or affirmation or not, and 50.9, for exanple, which
requires that the information be conplete and accurate in
all material respects does not have within it a requirenent
that the information be under oath or affirmation so that
regul ati on applies whether it is under oath or affirmation,
as does 18 USC 1001, so that is a significant matter

But I would agree that the oath and affirmation
does neverthel ess play an inportant rule in inpressing upon
anybody submtting it how significant the information is.

MR RICCIO And again when you guys issued that
50.54(f), that actually enhanced public confidence.

MR. BERKOW (Ckay, go ahead.

MR, LOCHBAUM W th that new understandi ng of what
2.206 -- whatever it was -- 2.206 does, sone of these
reconmendati ons are going to have to change because there is
a time where a proceeding would be initiated.

Most of the time when the public asks for
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something it is not for one of those three things --
actually one thing, according to our contention. It is the
second category, sone kind of other enforcenent action

MR, JACK GOLDBERG. Ri ght.
MR, LOCHBAUM | think, just shortcutting, | think
that sone of the reconmendations would still apply. There

needs to be an appeal process if the decision is not what

the petitioner asked for. | assune the petitioner is not
going to cone in and appeal when it is granted. It is only
when it is denied. Wth that, | will turn back to what we

think is the appeal process.

Ri ght now the current regulation is silent on the
petitioner appealing a screening decision or whether the
petitioner can or cannot appeal the screening deci sion.

| think -- I don’t know for a fact -- | assune it
i s because the regulations also is silent on even having a
screeni ng decision. That is sonething new.

That’ s outside the procedure. So it could not be
done by changi ng the regul ati on, because the screening
itself is done, not explicitly covered by the regul ation.

Thus we feel that the NRC procedures could be
revised to provide sonme formal appeal, as they currently
provide for the |license renewal applicants.

M5. BLACK: So that would be at the decision, or

you wanted it both?

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

MR BERKOW That would be at the front end?

M5. BLACK: But you' d also |ike a appeal proce

93

SS

at the back end. Did he ever get into ny idea of sending

you a draft, and then holding -- letting you coment on
or appeal it through that?

| think if we did it that way, we wouldn't nee
rule change, if we hadn't issued the final decision

MR. BERKON Right.

M5. BLACK: So if we could call it a draft
decision, issue it to you, and then have any appeal or
hearing -- well, the appeal rights the |licensees have ar
nmeet i ng.

MR. BERKOW That wouldn’t really be an appeal
It’s not an appeal because an appeal is that you're
appeal i ng to sonebody above the | evel of the person who
t he deci sion.

M5. BLACK: So that’s the other.

MR. BERKON And this would even still be the
Director’s Decision yet. [It’s just a draft.

M5. BLACK: W could issue the draft fromthe
Branch Chief level, and then fromthe Division Director
| evel .

MR, BERKOW It mght well serve the purpose
it really, strictly, speaking, is not an appeal.

M5. G NSBERG  Susie, would that include being

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034

it

d a

e a

made

but




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

94
sent to the licensee, also prior to the tine it’s final?

M5. BLACK: That’'s optional.

MR KUGLER: It would have to be publi shed.

M5. GNSBERG But that's a different question
If you' re allowi ng the individuals who submitted the
petition or the group to comment on it or to provide input,
just out of curiosity, | was wondering whether you woul d
provide for --

MR, JACK GOLDBERG. W are considering a nunber of
options, and that’s explicitly sonmething that’ s under
consideration, is the extent to which other than the
petitioner would have the opportunity to conment on or
appeal deci sions.

MR, LOCHBAUM | think it’s only fair that the --
if that were to pass, that the |icensees be given the sane
privileges and opportunities as the public has to be
i nvolved in the applicant’s appeal s through these five
st eps.

| think that’s only fair that they should be given
t he exact sane privileges and rights.

M5. G NSBERG In all seriousness, you're
affecting the licensee’s rights there, which is different
than the situation you ve got in front of you. And | think
that’s a very inportant difference.

You are potentially affecting the rights -- you
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are potentially affecting their rights.

You know, we’'ve said before, don’'t get into the
merits, but | would just like that to be noted, because |
think that is an inportant issue that needs to be consi dered
by the Agency in this context.

So goes ny |I'Il be quiet and sit back --

MR LOCHBAUM That's fine. | welcone that,
real |y do.

MR. BERKOW |If we went that way, |icensees would
have an opportunity to -- at |east that would be a proposa
for the licensee to have an opportunity to comrent on it
al so.

M5. BLACK: Well, it could be held like -- it
could be that the format and neeting could be the sane where
the neeting is between us and the petitioner and the
| i censee as an observer and may nmake comments at the end,
just like any neeting between the |licensee and the staff
where the public can conment.

MR, BERKOW Well, this wouldn’'t really be a
nmeeting, though. W would just send the draft. W' d put it
in the Public Docunent Room and we would solicit coments,
both fromthe petitioner and the -- and, of course, being in
the public’ s right, anybody el se can nake comments on it,

t 0o.

MR. SUBBARATNAM It would take 120 days through
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all of the proceedings.

MR, KUGLER: Yes. To get it out as a draft, it
woul d basically have to be at the same point it would be to
be issued, so that would -- | think what Ramis saying is
that we say it takes 120 days to get there, and it would
take us basically about that sane tinme to get to the draft
getting out.

And | think that’s what sonebody el se earlier was
saying, that it would extend it.

MR RICCIO You must have some way of expediting
the process. O you should have sone way to expedite the
process.

When a petitioner requests that you either take
action or decide whether or not even if the petition is
legitimate, prior to a restart, you know, if you do anot her
Cook, it’s unacceptable -- unacceptable.

MR. BERKOW Yes, we have a neans of expediting
t hose ki nds of decisions, but on the other hand, we don’t
have to docunent it as fully as we do in a Director’s
Decision, either at that point in tine.

It’s the docunentation and the approvals and the
concurrences that takes the tine.

M5. BLACK: Yes. | don’'t want you think we’'d take
120 days to nake deci sions on the action.

MR RICCOO No.
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M5. BLACK: It’s just like the other exanples you
had of 60 days for a Part 21 or 30 days for an inspection
report. |If there is something that was identified during
the inspection, you wouldn’t wait till after the report was
i ssued to do something about the safety situation that you
f ound.

MR. BERKOW Just for a point of reference, would
the process that we just described, would that go some way
towards satisfying your need for an appeal process?

MR, LOCHBAUM That is some part of an appea
process, because if the petitioner doesn't agree with the
i nformation or the decision or the basis for the proposed
resolution, there’'s an opportunity to engage the staff in
providing additional information on the conflicting nerits
of the issue.

As far as whether it’s a neeting or sonme other
mechani sm Jimand |, neetings were great for us, but as you
poi nted out earlier, there are quite a few petitioners where
that isn't the right format.

MR, KUGLER: It could be done by letter, or if you
woul d |i ke a neeting, we could neet.

MR RICCOO It could be a tel econference.

MR. BERKOW We woul d request witten coments,
and then if a nmeeting were appropriate to discuss those

comments, that could be done, either in person or by
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t el ephone.

In some cases, a neeting mght not even be
necessary.

MR, LOCHBAUM |If there are alternative ways |ike
nmeetings -- Paul Gunter and | were involved in one of the
first PRB nmeetings or kind of involved.

W decided not to participate because it was only
going to be limted. It wasn't going to be a public
nmeeting. W thought that wasn't fair to the |icensee, just
like it would be unfair for the staff to meet with the
|l icensee without the public, if they wanted to attend. So
we did not --

MR. BERKOW Well, that’s changed now, too

MR. LOCHBAUM Right, but | mean, those aspects of
it are very inportant. W don’t want to be given an unfair
advant age, any nore than we want the industry or anybody
el se to be given an unfair advantage.

So as those go through the process, they need to
be fair and public. | agree with Ellen’s comrent.

That’s not fair to anybody, for different reasons.

[ Laught er. ]

M5. G NSBERG Have you considered criteria for --
and I’mnot buying into the appeal idea yet, but | just
wonder ed about criteria, new and significant information,

new -- it sounds like you' re | ooking at sonething as of
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right, and | wondered if there ought not be at |east
consideration given to criteria, because otherwi se we're
just going around it.

Wl l, put that aside for a mnute. Isn't it a
fact that you' re just going around the tree twice or three
times with, | made this argunment, you didn’'t agree with ne,
l et me come back and make this argunent?

MR RICCIO No. Part of the problem though,
Ellen, is that what happens when you do get a second shot,
is often you're actually having to go to the person who
denied it in the first place, or the person who nade the
original decision is the person naking the decision on
whet her or not your petition is granted.

M5. G NSBERG Well, put that aside and let’s
assune that’s not the case.

MR RICCIO On, it’s very often the case.

M5. GNSBERG | think that’'s fair conplaint, and
|l i censees had a simlar conplaint in the enforcenent arena,
sayi ng, you know, we woul d disagree with an enforcenent case
and then we went back to precisely the same person who made
the decision in the first instance.

So, put aside for a nonent, that, and assune that
it is soneone el se. Wat about the criteria question?

MR, LOCHBAUM  Well, | don’t the exact wording of

the criteria, but in the past, when we’ve not felt
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confortable with an answer, we didn’t think that the staff’s
justification was conpl ete.

The facts that were in the justification, we're
not disputing. W were disputing that it didn't fully
address the issues of the petition, so it was, you know --
Juneau nay be the capital of Alaska, but that wasn't the
guestion that was asked.

So, they didn't answer the question, they didn't
resol ve the issue, so, therefore, we contend that the issue,
we’ d appeal and we’' d re-ask the question, because they
didn’t answer it.

MR, JACK GOLDBERG |If we were going to consider
buil ding in an appeal process to the Director’s Deci sion,
not to an initial step in the screening process or sonething
li ke that, there would have to be an amendnent to 2.206, and
so we woul d have to go through a rul emaki ng proceedi ng, and
everyone woul d have an opportunity to conment about whet her
we shoul d have an appeal process, and if so, whether there
shoul d be criteria for appeal and things like that.

M5. G NSBERG Don’t m sunderstand. | wasn’t
necessarily endorsing that idea.

MR JACK GOLDBERG | wunderstand.

M5. G NSBERG | was sinply asking some questions.

MR. BERKON [|’mnot sure we have to have a rule

to send a draft out.
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M5. G NSBERG And have it appealed to the
Division Director, or Ofice D rector.

MR. BERKOWN There’s no prohibition in the rule
right now, to our issuing a Director’s Decision in draft
form

M5. BLACK: M only question is, again, on that --
not only, but one of nmy questions is, do you send it out in
draft? As Andy said, you' re putting the sane QA into it at
that point, that you would have for verification or
managenent oversight, that you would have if it were a fina
decision. You're just not calling it a final decision.

You give, let’s assume, opportunities for both the
petitioner and the |icensee to corment on it, and you take
it back. I'mkind of wondering if that isn’'t, in and of
itself, a formof review. | think appeal is really the
wr ong wor d.

MR. BERKOW It’'s the wong word.

M5. G NSBERG That’'s right, review and coment.

MR. JACK GOLDBERG It’s another opportunity for
i nput by the petitioner, although we’ ve al so consi dered what
woul d be better termed a reconsideration.

The Director issues a decision, the petitioner is
not happy with it for whatever reason, it’s not conplete, it
m ssed an issue or sonething |ike that.

And they then submit a petition for
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reconsi deration of the Director’s Decision, so it goes back
to the Director again, because it’s not a superior tribuna
that can reverse them

M5. G NSBERG  Which woul d be nore accurate.

MR. JACK GOLDBERG. In response to a conment that
UCS has nade about the 2.206 process, we have been
di scussi ng vari ous ways to address the coments.

And just like in the 2.206 petition, it could be a
situation where it’s granted, in part, but --

[ Laughter.]

MR LOCHBAUM  Yes.

MR. JACK GOLDBERG. Are there opportunities for
interaction with the petitioner that woul d address the
nmerits of the concern, though not necessarily exactly what
you’' re aski ng.

So, yes, there are other opportunities for input,
maybe expanded opportunities for petitioner and |icensee and
public comment, maybe perhaps reconsideration, naybe an
actual appeal process.

| nmean, these are things that just informally we
have said are possibilities. That doesn’t suggest that we
wi Il necessarily do any of them but they’ re open issues.

MR RICCO That would be a good idea, and you
even raised it today. But generally when we tal k about

this, Dave tal ks about how when a |icensee submts a |license
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anendnent, and they don’t get it quite right, staff goes
back and works with themto get it right so they can
actually get their license anendnment the way they want it
and get through the process.

MR. BERKOW Also, the staff could at |east make
an informed decision on it.

MR RICCOO Right, and that is obviously not
afforded to the public when they petition. But it goes nore
to your informal conmunications between petitioner and --
it’s an attenpt to get sone |evel playing field here.

MR LOCHBAUM | would disagree. | don’t think
it’s a question of a level playing field. | don’'t even
think we’re in the stadiumat this point.

M5. BLACK: Are you finished?

MR, LOCHBAUM No. | still have a couple of
slides, not too many.

W kind of tal ked earlier about speeding up the
process, where we think it should be nmade shorter.

| guess | don’t see that 120 days is not by the
statute. The staff is saying that’'s the best they can do,
and there’s no concession at all.

That m ght be able to be inproved upon. Wen
license renewal was first set up, not the public side of it,
but the applicant’s side, it was going to take a long, |ong

tine to do the staff’s revi ew.
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Senat or Doneni ci managed to get that down to 18
nont hs now, sonmething really short. So sonehow the staff
was abl e to make sone efficiency gains.

M5. BLACK: Back when | was in projects before
this tinme, | think 2.206 used to take years. Didn't it take
years?

MR. BERKOWN Qur timng in performance is nuch
i mproved.

M5. BLACK: Right.

MR. LOCHBAUM  Paul Gunter couldn’t be here today.
W find out that his petition on Head of Necks was filed in
1996 is still open.

MR. BERKOW Yes, there are sone that are going to
be outliers. And it has to be referred el sewhere outside of
the NRC. That goes beyond our control, and that’s why
you' Il notice in the nanagenent -- we're only applying the
120 days to what’s under the staff’s control.

O herwi se, we really have -- there’s nothing we
can do about it.

MR RICCIO Again, that’'s noot.

MR, LOCHBAUM | don’t know why we have to assune
or anybody shoul d assume the 120 days can’t be inproved
upon. |I’mnot going to state that 70 days is the right
nunber. W suggested that it seens that it could be done

within 30 to 60 days.
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But 120 days is just --

MS. BLACK: Fromwhat tinme? Wen would you start?

MR. BERKOW That’'s what the 120 days refers to.

MR LOCHBAUM We'd be willing to stay with that.

M5. BLACK: It’s just that there is the Federal
Regi ster Notice and other things that take -- because it’s
such a nore formal process than just answering the letter,
that’s why you have to build in nore tine.

MR, LOCHBAUM  So 120 days is about the best you
can do?

M5. BLACK: Well, | don’t know. \Wat about if we
say we'll try to make it shorter?

MR, LOCHBAUM W just need the recomrendati on.
There’s no resolution today. The better understandi ngs, we
felt less time would be better. But less time in the appeal
process would really not be better.

M5. BLACK: Ckay, you really need it.

MR LOCHBAUM And the final -- | kind of hit this
once before, and | didn't realize that | had nmade slides
that already said this.

So this is a repeat observation: W had contended
today and many tines in the past that the 2.206 process is
fundanental |y flawed, which begs the question, why do you
keep using it if it’s fundanentally fl awed?

It wasn’t that we could one day win the lottery
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and get one to be granted, in whole, but it was mainly
because there is really no other avenue.

You know, it’s a very bunmpy road that leads to a
dead end. But it’s the only road you ve got, so we have to

use it whether we like it or not.

Again, as Jimsaid earlier, the main advantage
and it shouldn’t be used this way, but it turns out that way
-- isthat it gets -- it’'s great for public relations or
nmedia, it gets media attention. Sonebody sonmewhere is
petitioning the governnent on a safety issue.

M5. BLACK: Right.

MR LOCHBAUM That's a little bit nore of a nedia
trigger than Jimor | just sending a letter to the NRC, that
we’ ve corresponded with an Agency on a safety issue. It’s
much better to petition it.

So that has led to inprovenents, but we don’t
think it’s because of the process, it’s in spite of it. W
think it would be better to anend the process so that wasn’t
the way things were resolved. That’s not right for anybody,
but that’s the way it is today.

And we’ Il continue doing it, because, again, it’s
the only gane in town, but not that we endorse it.

MR RICCOO If you cone up with sone ot her
process where we can actually, you know, address -- it goes

back to the probl em where, you know, there are tinmes where
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we’ re not necessarily asking for you to anend, suspend, or
even revoke a license.

There are tinmes where we have issues with what's
going on in the Agency and the Agency not dealing with its
own procedur es.

And that may be an entirely different discussion
at some other point. But there should be an avenue there
for the public to basically weigh in.

The only place we have right to go right nowis
IG And if it’s arenotely technical issue, the IGis
basi cal |l y knocked out of the box, because they’ re inspectors
and they don’t get that type of respect fromthe Agency.

No, seriously.

MR. BERKOW | thought you were going sonepl ace
el se; that’s why | nade the face

MR RICCOO kay.

MR. BERKOW | thought you were going sonepl ace
el se with your presentation

M5. BLACK: | have a plain sheet of paper now, so
if we were going to --

MR RICCOO |Is that our appeal process?

M5. BLACK: Yes. |If we were going to nake you
guys happy today, and you’ ve got everything that you want,
now t hat you understand what a proceeding is and what a

proceeding isn’t, and howit applies to orders to nodify,
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revoke, or suspend --

MR RICCOO A different understanding that we

have now.
M5. BLACK: Right, versus the other things.
MR. BERKOWN This is the correct understanding.
MR RICCIO Today it is.

M5. BLACK: You know, at |east on our side of the
house, OGC is the only one that can interpret the
regul ations. W aren’t allowed to. That’'s actually in the
| aw book.

So, | know you want appeals. You want an appeal
of the PRB decision of whether it is or isn't -- doesn't
neet the threshol d.

MR, LOCHBAUM But anytine you have a deci sion
poi nt .

M5. BLACK: Right.

MR. LOCHBAUM If the petitioner gets informed
that it doesn’'t neet the threshold, that should be appeal ed.

M5. G NSBERG | was grinmacing at the nunber that
| was seeing of who -- was going back to ny other point, if
every deci sion point having an opportunity -- sorry, it was
a too noticeable grinace.

M5. BLACK: Ckay, there are two decisions, the
decision to either treat it as a 2.206 or not, which you'd

i ke an appeal to, and the decision, the Director’s Decision
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to either grant or deny. You'd |like an appeal of the
Director’s Deci sion.

You d like it to be a shorter or quicker process.

And what el se, anything?

MR. BERKON On the first part, rather than
appeal, it would be correct to say that you would |ike
i nput ?

An appeal is a very formal kind of thing.

MR RICCOO Yes, it has | egal baggage.

MR. LOCHBAUM If it has connotations then we
don’ t.

M5. BLACK: If you'd like to neet with us to
expl ain your side of it.

MR, LOCHBAUM | f we feel either the screening
decision or the final Director’s Decision was based on
i nconpl ete or what we feel is the wong information, we’'d
i ke the opportunity to discuss that.

MR, JACK GOLDBERG If we took the neeting
opportunity that we now provide at the front end of the
process to el aborate on your petition or answer questions
that we m ght have, suppose instead of doing that -- because
if we didn’t understand sonething, we could always call you
up or whatever

| think you suggested before that that was of

limted value, and I know fromthe couple that you ve
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submtted since we started this, one of them you had not hing
to add on Diabl o Canyon because it was a plain and sinple
and straightforward on its face; and on the other one, it
was just a few m nutes of discussion.

But if instead of doing that, we noved it to after
the PRB neeting, essentially, rather than before the PRB
neeting, where not only could we find out if we
m sunder st ood sonething in the petition, but we could inform
you of the decision that the PRB has nmade at this point,
either that it doesn’'t qualify as a 2.206 petition, or
although it’s within the scope of 2.206, it’s not going to
receive further formal 2.206 treatnent because we’ve already
resolved this issue or its reopening an enforcenent,
what ever is provided in Managenent 8.11, so that you were
i nformed of that and then had the opportunity either right
at that time or subsequently to react to it and conment on
it, and basically ask us to either reconsider or escalate it
to a higher level in the organization.

Wul d that address your first concern?

MR RICCIO Again, it leads nore to how you guys
deal with the industry when they submt it, an inaccurate
i cense amendnent, but |ike one that doesn’t neet all the
ri gor that NRC requires.

You don’t just kick it out and say you’'re denied.

MR, JACK GOLDBERG. That’'s a relatively mnor
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adj ustment of the process we have now, and so it seens to ne
that’s sonething that probably can be done pretty easily,
and it would address one of your concerns, and | don’t see
it as really much nore burdensonme on the part of the staff.

M5. BLACK: | guess the other question would be,
woul d you want to appeal it to the |level that nade that
deci sion, or would you want to escalate it?

That decision is signed out by the Division
Director at that point, if it’s decided not to be treated as
a 2.206. So would you like to have an opportunity to appeal
at that level, or would you want to bunp it up to the Ofice
Director inmediately?

MR, LOCHBAUM To tell you the truth, | don’t
really understand all your different levels. So that
doesn’t mean nuch to ne at all.

MR RICCIO  Yes.

MR. LOCHBAUM The difference between a Branch
Chief and EDO, | know there are different people, but
don’t know what the difference is.

MR RICCO It goes back to some of the things we
were tal king about with enforcement. You know, dependi ng on
who you send to the neeting, the public doesn’t know who
heck you’re sending to a neeti ng.

Ch, this one has to go to this sort of neeting,

and soneone a little lower can go to a | ess inportant
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nmeeting. That’s |ost.

M5. BLACK: So we should wear |ike crowns or
sonet hi ng.

[ Laught er.]

MR, BERKOW  Sure.

MR. SUBBARATNAM W shoul d | et the personnel
know, the initial neeting screening decision, let the
licensee or also listening to what we have to say, along
with the --

MR. BERKOW Sure, right now we do also. The
| i censee woul d have to be part of any such di scussion.

M5. BLACK: | think that should just be a neeting
with the PRB then. And then if -- but at that point, if we
say we’'re not going to consider it as a 2.206, we should
build in some other process where you coul d.

MR RICCOO And is there some way you could do
all of this without having to do it through a new
rul emaki ng?

MR. BERKOW This proceeding can be made to the
PRB just as a procedure. So what do you say, Suzie?

M5. BLACK: W keep it at the PRB | evel, they
could actually call in like the call we have now, but it
woul d be afterwards, and then we’d have nore of an open
di scussion of what our opinion was, and then the petitioner

could give us nore information.
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And then at that point, if we still deny it
through the Division Director |level, we could build in sone
ot her appeal rights where they could cone in and then the
Ofice Director could say, well, we disagree with the
Division Director, and we think this should be a 2.206.
Ckay?

MR. LOCHBAUM The one foruml’'d like to avoid,
and | don’t care if you call it a neeting or a hearing or
what ever, is what used to be the old informal public
heari ngs.

| went to a nunber of those, and | think I hold
the record for attending those.

MR. BERKOW That’'s sonething that’s held during

our consideration process, while we’'re preparing the

Director’s Decision. It’s not an up-front kind of thing.
MR, LOCHBAUM | so no value in those at all from
ny standpoint. | didn’t -- we even stopped attendi ng those.

MR. BERKON Do you see any val ue of what we' ve
substituted for it?

MR. LOCHBAUM  No, not at all.

MR. JACK GOLDBERG: But there would be value in
just nmoving the timng of it alittle bit, so that you were
i nf or ned.

MR. LOCHBAUM  The neeting we just discussed,

thought it was to determ ne what the screeni ng outcone was.
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The Director’s Decision is different.

The foruml’'d like to avoid is where the
petitioner comes in, presents his views, and it mght as
wel | be an enpty room because there is no discussion back
fromthe staff as to whether there are areas that seemto be
weak, or it’'s conplete.

It’s just like talking to an enpty room | don’t
mean any of fense, but there is no gauge what soever as to
what the NRC feels towards the petition. So it’s not an
appeal, it’s not a reconsideration, it’'s --

MR KUGLER: | think there are reasons for that.
W get -- we're in this funny spot where, you know, we’'re
not supposed to give out predecisional information. If we
start telling you, well, we really think this, that really
treads towards giving you predecisional information, and
that nmay be why you’ ve experienced that kind of response in
t hose neetings.

| nmean, it’s a difficult spot sonetines, that
we're in.

MR. BERKOW But the format that we have in mnd
now, and we haven’'t done any of these yet, would be a fornat
very simlar to a licensee/staff neeting. There would be
i nt er change.

| mean, | don’t think the fact that it’'s

pr edeci si onal because we haven't issued the Director’s
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Deci sion yet, would really hanper us.

MR, KUGLER: No, |’m speaking nore to the type of
situation --

MR. BERKOW That’'s why we dunped that format. It
was a terrible format.

MR, LOCHBAUM | don’t think anybody benefitted.

MR. BERKON We don’'t like it either.

M5. BLACK: Ckay, so we’'ll use the same type of
either neeting or tel ephone call for the second -- if the
Division -- if this Director’s Decision is going to deny in
any part, your petition, we'd issue it in draft and then
give an opportunity for a further public nmeeting or
t el ephone conversation

MR, LOCHBAUM The part that may not be covered by
that is the petitions that ask for i medi ate actions before
restart or something like that.

If the petitioner doesn’'t agree with the decision
that we know is going to be there, that there are no
i mredi ate actions needed to be taken, the petitioner ought
to be able to present differing views or provide input.

M5. BLACK: That would be probably the first PRB
deci si on.

MR, KUGLER: Isn’t that usually done at the first
PRB al so?

M5. BLACK: Right.
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MR. BERKOW It is, but very often there is very
little time. The licensee is scheduling to restart three
days fromnow, and the petition comes in, you know, a day or
two or three days before that schedul ed date, and we have to
satisfy ourselves that there is a good reason to deny that
licensee the ability to restart.

There isn’'t a lot of tine for meetings and
di scussi ons.

MR. BAKER  Certainly not notice.

MR. BERKOW Not notice, that's right.

MR, LOCHBAUM But the Managenment Directive all ows
you to set that, so that’s not a problem

M5. BLACK: And so | think we can build into it,
when possi ble, we have a tel ephone conference before the
i mredi ate acti on.

MR. BERKOW And we do; that’s required. They
must notify the petitioner they re denying the request for
i mredi ate acti on.

M5. BLACK: But that’s a notification, versus
giving them an opportunity to plead their case, which we
could also build into here without a rule change.

MR. LOCHBAUM The case | cite is an exanpl e,

t hough it may not be the best exanple. But I'Il cite it,
and it’s the River Bend and Perry petitions. W contended

that continued operation with failed fuel was a safety
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I ssue.
The staff determ ned that there was no i medi ate
action and didn't require shutdown, didn't require anything.
I f along the way throughout the discussion,
reconsi deration or whatever the right word i s, they

determ ned that that was, indeed, a safety issue, that’s too

late. | mean, the remedy is too |ate.

So there seens to be -- and | don’t think that
hopefully there will be that nmany where that imediacy is an
issue. | think that’s the exception and not the rule, but I

think it needs to be covered.

| don’t know that | have the best answer for it,
but what ever process comes up woul d need to address that.

M5. BLACK: Well, we will work on that one too,
okay? Now we have the appeal things resolved or proposals
that don’t require rul enaking that we are considering for
those two and the tineliness we are going to try to do our
best to shorten the process.

What el se? 1Is there anything el se on your
Christmas |ist?

MR. LOCHBAUM  Accepting a petition, just one.

MR, BERKOW Well, just so you understand our
process -- the public comrent period ends at the end of
January.

W are proposing to hold a public neeting February
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10th, which will be noticed in the Federal Register. It
wi Il be here.

So far we have not received any conments on the --

MR. LOCHBAUM We are not planning on conmenting.

MR. BERKOW Not hing from anyone el se either.

You are not planning on conmenting? Wll, the
pur pose of the nmeeting was to di scuss the coments received
and how we were proposing to handl e them or consider them
but in any event right now we are planning on holding such a
nmeet i ng.

If there is no reason to, then -- if we don't
recei ve any comments, we mght want to reconsider whether or
not we want to hold a neeting.

MR KUGLER. O we at mninmum my want to
reconsi der where. The auditoriumis rather |arge.

[ Laught er. ]

MR. BERKOW Right -- because we wanted to get,
you know, in addition to the conments you have given us
today we wanted to get all the conments together and
consi der them

MR RICCOO (Qite honestly | amso busy trying to
track how these guys are deregulating |I cannot touch and
there aren’t that many of us who can cover this stuff.
That's all there is to it.

MR. BERKOWN Right.

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

119

MR, JACK GOLDBERG. Well, this neeting though
serves the purpose of receiving and understandi ng your
comments on the 2.206 process.

MR. BERKOW Right, and there may not be any
others, but we are planning on waiting until that conment
period is over and then considering the totality of what we
have received. W may get comments fromthe industry too.

MS. G NSBERG  Yes.

MR RICCOO | wouldn't expect otherw se.

MR. BERKOWN \Which may not agree in all cases with
no recomendations -- and then we woul d consider all of the
comments received and those that we did not adopt we woul d
address and we probably would -- we will have anot her
nodi fication to the Managenent Directive sonetine in the
Year 2000.

MR RICCOO | will try to do sonething but
honestly | can’t prom se you anything. | can’t prom se you
any of the other organizations that cover this stuff are
going to be able to do it either.

MR KUGLER. Well, | mean beyond what we di scussed
today, we are obviously going to include what we have gotten
today in this, soreally it would only make any significant
difference if it was beyond what we have tal ked about.

MR. LOCHBAUM One of the reasons there hasn't

been a huge turnout fromthe task force for this nmeeting is
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we have gone through -- this started like 1992 or 1993 --
work on this process. A lot of people are just -- they
think it’s like the old hanmster on an exerci se wheel. It
doesn’t matter how fast or which direction you go, you are
not maki ng any progress, so there is not a great interest in
this because there is a general perception that it is not
goi ng to do anyt hi ng.

MR RICCO [I’'ll apologize in advance for ny
comments tonorrow -- because this neeting was nuch nore
productive than | had any belief it was going to be.

M5. BLACK: So you can’t nodify thenf?

MR. LOCHBAUM  Manicure it.

MR RICCOO | have already witten them They
are already printed. | amnot going back to ny office.

MR. JACK GOLDBERG You are not going to say
somet hi ng i naccurate to the Conmm ssion, are you?

[ Laughter.]

MR. BAKER  Dave, the second part of the topics
you wanted have something to do with the appeals for the
al l egation process. | noticed there wasn’t anything
prepared. | wondered if there was anything you wanted to
mention. That is the whole reason | was here.

MR, LOCHBAUM Oh -- really there’'s only two
processes for the NRC -- for nenbers of the public to bring

an issue. One is the 2.206 and the other is the
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al | egations, which is, you know, obviously different.
On that one there is not any formal allegation or

formal appeal process. W have on certain occasions kind of

devel oped one, and we have a de facto one working. It is
not the same and it is not consistent. In sone regions it
works very well. In some regions it doesn’'t work at all

MR. BAKER  Just quickly, in those that it is
working, is it because you are getting review at a different
l evel or is it just that they seriously reconsider the
i ssue?

MR, LOCHBAUM It’s hard to tell because usually
some of themare on Tel econ and they say so-and-so from DRS
or -- | don’t know what all those acronyns nean. | thought
they were "doctors" at first. So | don’'t know what the
| evel s are. Frankly, | don't even -- usually | wite down
the nane. | don’t even care, because | don’t understand it.

MR. BAKER Do you think there would be a benefit
then in describing an appeal process in the Managenent
Directive, formalizing what we have devel oped informally?

MR. LOCHBAUM What -- since | don’t know why it
wor ks, sonetinmes it doesn’t, you know, if you formalize it
to the one that isn’t working if it’s sonething wong
then -- so | don't know the right way to answer that
guestion because | don’t know why it works sonetinmes. It

may be that it’s the same process and the personnel are
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different is one place.

Unless | really know why there is a difference I
can’t tell you what the best answer is to address it. |
wish I could. | just don’t know.

MR BAKER  Okay.

M5. BLACK: Can you tell us which regions work an

whi ch ones don’'t?

MR. LOCHBAUM Region Ill works really well and IV
does not.

MR RICCO How about I17?

MR. LOCHBAUM Region | works mxed; Il | have
never had a problem In Region |, | have had sone probl ens,
but nore successes than problens. Regions Il and IV just

never wor ked.

MR BAKER  Okay.

MR, BERKOW |If you want to nodify any of your
reconmendations as a result of your --

MR, LOCHBAUM 1’1l do that.

MR. BERKOW -- inproved understanding of the
rul e, please --

MR LOCHBAUM | think | tried to as we went
through this. | nean | tried to address --

M5. BLACK: W have gotten down to the appea
process and the tinme, because | think the whol e proceedi ng

thing we ended up agreeing that that was just a
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m sunderstandi ng, and if we have the two appeal processes --
because | think the benefit to trying to fix themthis way
and not trying to go to the different levels is that you
don’t need a rul emaki ng and that you can do it much faster
and then if it doesn’t work you can still conme back and we
can do it the other way.

MR, LOCHBAUM  Exactly.

M5. BLACK: And the tine, we’'ll try to make it
qui cker .

MR, LOCHBAUM Look at it. W thought it could be
done qui cker.

M5. BLACK: Right. W are doing nore with |ess
everyday here, so --

MR. KUGLER: You know, one of the things we run
into, we run into this in other processes where we try and
set up a specific time, this much tinme, well, that may not
make sense. There may be sone that are going to take a | ot
| onger. There’'s sone that should be a | ot shorter.

M5. BLACK: Right.

MR KUGLER:. So it may be an approach nore on the
lines of getting an agreed-upon schedule that is discussed
with the petitioners so they understand what the schedule is
and why, rather than trying to set a tinme that everybody is
li ke --

MR RICCOO That actually nmakes a | ot of sense
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because it woul d address things |like petitions that are
filed prior to a restart. It makes it, you know -- and just
dealing with people rather than at armis length, |egal type
approach, this is a little bit nore human.

MR. KUGLER: Yes. Because of the sensitivity of
it, we still mght want to say if it is going to be nore
than this rmuch, we need this |evel in our managenent to say
okay, because | think that is sort of where we are right
now - -

M5. BLACK: Right.

MR KUGLER. -- but if we are going to go beyond a
certain point --

M5. BLACK: But the problemis when you say 120
days, everybody goes oh, good, | don’t have to do this for
120 days, right? -- for the easy ones.

MR. BERKOW But the problemis we don't always
know upfront what the conplications are going to be. You
get into sonething and you get nore involved in --

M5. BLACK: So then the PRB can revise the
schedule, talk with petitioner about it.

MR. KUGLER: Which we would do. | nean we are
basically doing that now.

MR. BERKOW The objective is and shoul d be as
soon, as quickly as possible.

MR. KUGLER: | think that needs to be enphasi zed.
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MR. LOCHBAUM One thing | just want to nmake sure
| understand, because when you say "agreed upon” you are
tal king about NRC internally agreed upon? Not with the --

M5. BLACK: The technical staff.

MR. BERKOW Wl |, he probably nmeant agreed with
t he petitioner.

MR. LOCHBAUM The petitioner really doesn’t know
the NRC s resources so we are not -- obviously we woul d want
it resolved --

MR. BERKOWN No, | understand but --

MR RICCOO It’s nore informational.

MR. BERKOW | under st and.

MR RICCIO Like when you submitted your petition
on Cook, you would get in touch and say, yes, we will try to
address this part, allowing themto restart. That way you
could at |east know that they were, you know --

MR KUGLER: | would rather just -- you tell nme a
schedul e --

MR. BERKOW Well, | understand but | think what I
amthinking along those lines is if | tell you the schedul e
and you know of some reason that that is a problem naybe
there is sonething that is going to happen in between now
and then, that this petition needs to be decided before
then, and | may not be aware of it and you are. 1In that

sort of a case you can tell me that and we may need to

ANN RI LEY & ASSOCI ATES, LTD.
Court Reporters
1025 Connecticut Avenue, NW Suite 1014
Washi ngton, D.C. 20036
(202) 842-0034




© 0 N oo o b~ w N ek

NN NN NN R R R R R R R R R R
a » W N RBP O © 0 N o o » W N kB O

revise it.
| guess | am not saying necessarily that we’d

consult with you to set the schedul e, but when we figure
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it

out how much tine it is going to take that we | et you know

that, and then you have sone opportunity to tell us wheth

that is going to cause sone probl em

er

MR LOCHBAUM | just didn’t -- | should have
gotten started earlier with the five appeals. | don’t want
to -- it wasn't a tradeoff.

MR. BERKON We do tell you in the acknow edgenent

letter, we say "and the petition manager is required to be

in contact with the petitioner at |east every 60 days and
notify the petitioner of any slip in the schedule or to
di scuss the reasons to the extent that we can, so there’'s
enough interaction that | think certainly the petitioner
shoul d know where things stand.

MR. LOCHBAUM | agree. | think that woul d be

better than just having a flat rate, because that allows

to

you

to plan your resources better, depending on what the issues

are, so that seens reasonabl e.

W appreciate the neeting.

MR, KUGLER: W certainly appreciate you guys
com ng in.

[ Wher eupon, at 3:39 p.m, the neeting was

concl uded. ]
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