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AlI.  

Secretary DOCKET NUMBER 
U.S. Nuclear Regulatory Commission PETITION RULE PR., 3,-6.  
Attn: Rulemakings and Adjudications Staff 
Washington, DC 20555-0001 T767 V Z18- ) 

Subject: Comments Concerning "Employee Protection Training; Receipt of 

Petition for Rulemaking" (64FR57785, dated October 27, 1999) 

Dear Sir/Madam: 

This letter is being submitted in response to the NRC's request for comments 
concerning "Employee Protection Training; Receipt of Petition for Rulemaking," 
which was published in the Federal Register (i.e., 64FR57785, dated October 27, 
1999). The NRC published for comment a notice of receipt of a petition for a 
rulemaking dated August 13, 1999, that was filed by the Union of Concerned 
Scientists. The petitioner requested that the NRC amend Its regulations concerning 
deliberate misconduct to require licensees to provide specific training to 
management (i.e., first line supervisors, managers, directors, and officers), on their 
obligations under the employee protection regulations. The petitioner believes that 
the amendment would prevent nuclear energy management from using "Ignorance 
of the law" as an excuse for a violation and allow the NRC to take enforcement 
actions against individuals who violate the employee protection regulations.  

PECO Energy appreciates the opportunity to comment on the petition for 
rulemaking involving uEmployee Protection Training." PECO Energy believes this 
regulation is not required, in that management and the industry are aware of 
employee protection regulations, and raising safety concerns is encouraged.  

If you have any questions, please do not hesitate to conrt s.  

Very truly yours, 

#A.Huttton, Jr.  
Director - Licensing



PE.CO ENERGY *** AZCTIN Pja• ***
SA/fA TYP : AT AIM 

REQST CM : SL 
Efl ! DATE: 10NMV99 
Rim BY: LIGMW T

PAW: 01 
A/R KEBER. : A1238186 
A/R STA•US : PUaNED 
STATUS 10NV99 
TAST UPDATE: 10NOV99 
PRINT DATE : 1055V99

A. Maintenance Unit Related Information.  
FEG: 
COMP ID: 
DESC: 
ETT/EDT: ETT/EDT#: 00000000 TAG LOCATION: 
MAIN CONTROL ROOM DEFICIENCY TAG LOCATION: 
TASK TYPE: _ MOD NUMBER: RW INPUT:l 
SCHED CODE/WINDOW: 
ALTERNATE: FACILITY: CB UNIT: SYSTEM: 
EQUIPMENT LOCATION: 

B. Detail Description and Review of the Problem.  
SUMMARY DESC: 10CFR30 - PETITION RULEMAKING: EMPLOYEE PROTECTION TRAINING 

FEDERAL REGISTER NOTICE 64FR57785o DATED OCTOBER 27,r 1999 TXL1 10NOV99 
ISSUED A PETITION FOR RULEMAKING WHICH WAS FILED BY TXLl 10NOV99 
THE UNION OF CONCERNED SCIENTIST DOCKET# PRH-30-62. THE TXL1 10NOV99 
PETITION REQUESTED THAT THE NRC AMEND ITS REGULATIONS TXLl 10NOV99 
CONCERNING DELIBERATE MISCONDUCT TO REQUIRE LICENSEES TO TXL1 10NOV99 
PROVIDE SPECIFIC TRAINING TO MANAGEMENTr I.E.r FIRST LINE TXL1 10NOV99 
SUPERVISORS, MANAGERS, DIRECTORS, AND OFFICERS, ON THEIR TXLI 10NOV99 
OBLIGATIONS UNDER THE EMPLOYEE PROTECTION REGULATIONS. TXLI 10NOV99 
THE PETITIONER BELIEVES THAT THE AMENDMENT WOULD PREVENT TXL1 10NOV99 
NUCLEAR ENERGY MANAGEMENT FROM USING "IGNORANCE OF THE TXL1 10NOV99 
LAW" AS AN EXCUSE FOR A VIOLATION AND ALLOW THE NRC TO TXL1 10NOV99 
TAKE ENFORCEMENT ACTIONS AGAINST INDIVIDUALS WHO VIOLATE TXLI 10NOV99 
THE EMPLOYEE PROTECTION REGULATIONS. TXLI 10NOV99 
0 .. TXLI 10NOV99 

THE NRC IS REQUESTING COMMENTS ON THIS PETITION FOR TXLI 10NOV99 
RULEMAKING BY JANUARY 10, 2000. THEREFORE, IN ORDER TO TXL1 10NOV99 
SUPPORT THIS REQUEST, PLEASE PROVIDE ANY COMMENTS TO THE TXL1 10NOV99 
LICENSING SECTION BY JANUARY 2F 2000. TXL1 10NOV99

m I



PECO ENERGY 
*** ATICN RM *** 

A/R TZPE AT AITL •OWG SL 
R[M DATE: 10NOV99 
RPGESTED BY: LIGMY T

PAME- 02 
A/R N(BER : A1238186 

A/A STATUS : PLED 
STATUS DATE: 10NDV99 
LAST UPDATE: 10NOV99 
PRINT DATE : 10NOV99

DATE REQUIRED: 
SUPERVISOR : HELKER DP 
A/R PACKAGE NBR : 
RECURRING TASK NBR: 
OTHER: 
EXIT DATE: 
SYSTEM/TOPIC: 

C. Failure Determination: E. 1 
MRULE/EPIX SCOPE: _ 

FUNC FAILURE: 
UPDATED BY: ( 

DATE: _ 

D. Quality Evaluation Checklist.  
QA CLASS .- C 
QE REQUIRED: N

A/R APPROVED BY: HELKER DP

RECOMMENDATION: A DATE: 1ONOV99 
COMMI5ENT NBR: 

REG DOC CODE: NRA 30 
ENTRANCE DATE: 

ISSUE DATE:

kCTION REQUEST PLAN INFORMATION 
REPEAT MAINT: __ PEP#: 
PECH SPEC : OPERABLE: 
)UTAGE REQD : POTENTIAL 
iSV NOTIFIED: NAME: 

DATE: TIMI 
ZEQUIRED IN MODES: - ---
AFE SHUT DOWN: 
LEARENCE REQD: 

DPHE DATE: 10NOV99

.6@

ASSIGNED ORG: SL ASSIGNED INV: LIGHTY T 
SUMMARY PLAN DESC: ASSIGN

A/R COMPLETED BY: 

FILM ID:- _BLIP NBR: BOX NBR:

DATE:

PRI/CTD:



A/R TWIE : AT AIT" 
REQUEST :_ SL 
REQUEST DATE: 10NM99 
REQUESTED BY: LIGHEY T

PECO ENERGY 
*** ACTION REQIEST *** PAGE: 07 

A/R - : A238186 
A/R. STATUS : PLUNED 
STATUS DATE: 10NOV99 
LAST UPDATE: 10NOV99 
PRINT DATE : 10NOV99

EVALUATION NBR: 05 
EVALUATING ORGz SLL 
EVAL ASIGND TO: LIGHTY T 
EVAL REQUEST ORG: SL 
EVAL REQUESTOR: LIGHTY T 
EVAL RETURNED BY:

ORIG DATE 
EVAL 
DATE

ASSIGNED: 
DUE DATE: 10JANOO 
ASSIGNED: 10NOV99

EVAL STATUS : ACCEPT

IMPORTANCE CODE: OEAP: SCHEDULE CODE: DATE FIXED: F

EVAL DESC: SUBMIT COMMENTS ON PROPOSED RULE ON DELIBERATE MISCONDUCT

OF ACTION REOUESTý- .................... =========

m



WAIS Document Retrieval IG3 | 3'(, Pagelof5 

(Federal Register: October 27, 1999 (Volume 64, Number 207)] 
[Proposed Rules) 
[Page 57795-57787] 
From the Federal Register Online via GPO Access (wais.access.gpo.gov] 
[DOCID:fr27oc99-9] 

Proposed Rules 
Federal Register 

This section of the FEDERAL REGISTER contains notices to the public of 
the proposed issuance of rules and regulations. The purpose of these 
notices is to give interested persons an opportunity to participate in 
the rule making prior to the adoption of the final rules.  

[(Page'57785]] 

--------------- == = 

NUCLEAR REGULATORY COMMISSION 

10 CFR Part 30 

[Docket No. PRM-30-62] 

Employee Protection Training; Receipt of Petition for Rulemaking 

AGENCY: *uclear Regulatory Commission.  

ACTION: Petition for rulemaking; notice of receipt.  

SUMMARY: The Nuclear Regulatory Commission (NRC) is publishing for 
public comment a notice of receipt of a petition for rulemaking dated 
August 13, 1999, that was filed with the Commission by the Union of 
Concerned Scientists. The petition was docketed by the NRC on August 
18, 1999, and has been assigned Docket No. PRM-30-62. The petitioner 
requests that the NRC amend its regulations concerning deliberate 
misconduct to require licensees to provide specific training to 
management, i.e., first line supervisors, managers, directors, and 
officers, on their obligations under the employee protection 
regulations. The petitioner believes that the amendment would prevent 
nuclear energy management from using "ignorance of the law'' as an 
excuse for a violation and allow the NRC to take enforcement actions 
against individuals who violate the employee protection regulations.  

DATES: Submit comments by January 10, 2000. Comments received after 
this date will be considered if it is practical to do so, but the 
Commission is able to assure consideration only for comments received 
on or before this date.  

ADDRESSES: Submit written comments to the Secretary of the Commission, 
U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, 

http://frwebgate4.access.gpo.gov/cgi-bin/waisgate.cgi?WAISdocID=898797725+0+0+0&WAISaHI&i9*trieve
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At-tention: Rulemakings and Adjudications Staff. Hand deliver comments 
to: 11555 Rockville Pike, Rockville, Maryland between 7:30 a.m. and 
4:15 p.m. Federal workdays.  

For a copy of the petition, write to David L. Meyer, Chief, Rules 
and Directives Branch, Division of Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory Commission, Washington, DC 
20555-0001.  

You may also provide comments via the NRC's interactive rulemaking 
website at http://ruleforum.llnl.gov. This site provides the capability 
to upload comments as files (any format), if your web browser supports 
that function. For information about the interactive rulemaking 
website, contact Ms. Carol Gallagher, (301) 415-5905 (e-mail: 
cag@nrc.gov).  

The Petition and copies of comments received may be inspected and 
copied for a fee at the NRC Public Document Room, 2120 L Street, NW.  
(Lower Level), Washington, DC.  

FOR FURTHER INFORMATION CONTACT: David L. Meyer, Chief, Rules and 
Directives Branch, Division of Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory Commission, Washington, DC 
20555-0001, Telephone: 301-415-7162 or Toll Free: 1-800-368-5642.  

SUPPLEMENTARY INFORMATION: 

Background 

The Petitioner 

The Union of Concerned Scientists (UCS) has had a nuclear safety 
program for over two decades and continue to work with nuclear 
workers--including employees of the Nuclear Regulatory Commission--who 
raise safety concerns. The UCS notes examples of anonymous concerns 
received by its organization that have led to significant improvements 
in safety levels, e.g., concerns that UCS forwarded to the State of 
Maine in December 1996 that led to the identification of faults in the 
safety analyses for the Maine Yankee plant. Other concerns received by 
UCS and presented to the NRC in January 1998 led to the discovery of 
serious defects in the ice condenser containment at the Donald C. Cook 
nuclear plant.  

Grounds for Interest 

The petitioner states that on May 14, 1996 (61 FR 24336) the NRC 
issued a policy statement that set forth its expectation that licensees 
and other employers subject to NRC authority will establish and 
maintain a safety-conscious environment in which employees feel free to 
raise safety concerns, both to their management and to the NRC, without 
fear of retaliation. The responsibility for maintaining such an 
environment rests with each NRC licensee, as well as with contractors, 
subcontractors and employees in the nuclear industry. This policy 
statement is applicable to NRC regulated activities of all NRC 
licensees and their contractors and subcontractors.  

The petitioner also notes that Title 10 of the Code of Federal 
Regulations contains regulations to protect such conscientious workers 
from discrimination. The petitioner asserts that these regulations are 
frequently violated, yet the individuals determined by the NRC staff as 
being responsible for these illegal activities are seldom held 
accountable.  

Fitness-for-Duty Rule 

The petitioner states that 10 CFR Part 26 that contains the 
"Fitness-For-Duty'' regulations requires nuclear workers to be free 
from impairment by drugs and alcohol. The petitioner states that of the 
111 individual enforcement actions listed in Attachment 1 to the 

http://fiwebgate4.access.gpo.gov/cgi-bin/waisgate.cgiWAISdocID=898797725+0+0+0&WAISat~iW99etrieve
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petition, 17 involved violation of the fitness-for-duty rule. The 
petitioner stated that the NRC did not take actions against the 
licensees for these cases, but limited its sanctions to those 
individuals responsible for the violations.  

To the contrary, the petitioner, states that NRC treats violations 
of employee protection regulations differently. As an example, in 
Attachment 2 to the petition, the petitioner states that when the NRC 
establishes that a violation of an employee protection regulation has 
occurred such as the May 20, 1999, enforcement action that the NRC 
imposed against FirstEnergy, the NRC seldom takes enforcement action 
against the individuals responsible for the violations, but limits its 
enforcement actions to the licensees.  

The petitioner believes that nuclear safety demands that workers 
not be impaired by drug and alcohol and that when any worker violates 
the fitness-for-duty rule, that individual should be held accountable.  
The petitioner believes it is equally important that nuclear workers 
feel free to raise safety issues without fear of discrimination and 
believes that when a nuclear worker violates the employee protection 

[[Page 5778663 

regulations, that individual should be held accountable.  
The petitioner offers that the NRC holds individuals who violate 

the fitness-for-duty rule accountable. However, the agency is not 
holding individuals who violate the employee protection regulations 
accountable. The petitioner is attempting to remedy this inequity by 
this petition for rulemaking. The petitioner believes that by requiring 
licensees to train management on their obligations under the employee 
protection regulations, the NRC staff would no longer be able to claim 
that individuals were unaware that their actions were illegal.  

Supporting Information 

The petitioner states that -10 CFR Parts 30, 32, 40, 50, 52, 60, 
61, 70, 71, 72, 110, and 150 each contain a regulation against 
deliberate misconduct by employees and/or contractors of NRC 
licensees.'" The petitioner specifically set out in the petition the 
text from 10 CFR 50.5 to reflect the scope and content of the 
deliberate misconduct regulations.  

The petitioner included three attachments to the petition that 
sunarize the enforcement actions that NRC imposed against individuals, 
nuclear power plant owners, and non-nuclear power plant licensees 
between March 1996 and August 5, 1999. The enforcement data contained 
in the attachments were obtained from the website of the NRC Office of 
Enforcement, http://nrc.gov.OE/.  

Sanctions Against Individuals 

Attachment 1 to the petition indicates that NRC took enforcement 
action against individuals 111 times between March 1996 and August 5, 
1999. The petitioner notes that only four cases involved enforcement 
actions, taken by the NRC because the individual discriminated against 
nuclear workers raising safety concerns. The petitioner states that 
Federal regulations protect nuclear workers from being discriminated 
against for raising safety concerns and cites as an example the text of 
10 CFR 50.7, Employee Protection, that applies to workers at nuclear 
power plants. The petitioner further states that 10 CFR contains 
equivalent regulations that apply to workers at non-power nuclear 
facilities.  

The petitioner specifies that the four cases listed in Attachment 1 
to the petition where NRC imposed enforcement action against 
individuals for their discriminatory actions against nuclear workers 
clearly demonstrate that the NRC can take such actions. However, 
according to the petitioner, the evidence is just as clear that the NRC 

httpJ/fiwebgate4.access.gpo.gov/cgi-bin/waisgate.cgiWAISdocID=898797725+0+0+0&WAISaLi&i9*trieve
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seldom imposes enforcement actions against individuals even when it 
concludes that individuals were responsible for illegal discriminatory 

- actions.  

Sanctions Against Nuclear and Non-Nuclear Licensees 

Attachment 2 to the petition lists eighteen enforcement actions 
imposed against nuclear power plant owners for discrimination against 
nuclear power plant workers. The petitioner states that in 12 of the 18 
enforcement actions against the owners, the NRC also imposed a civil 
penalty. The penalties ranged between $55,000 and $200,000 with the 
average being $104,417.  

Attachment 3 to the petition lists five enforcement actions imposed 
against non-nuclear power plant licensees for discrimination against 
workers. The petitioner states that in four of. the five enforcement 
actions against non-nuclear plant licensees, the NRC also imposed a 
civil penalty. The penalties ranged between $4,400 and $10,000 with the 
average being $7,800.  

The petitioner states that from March 1996 to August 5, 1999, the 
NRC took 23 enforcement actions against licensees for discriminating 
against nuclear workers. The petitioner notes that before taking the 
enforcement actions and imposing the fines, the NRC staff's 
investigations determined who did what to whom. According to the 
petitioner, the NRC concluded that the "'what'' violated the employee 
protection regulations of 10 CFR.  

The petitioner states that despite identifying -'who'' was 
responsible for violating Federal regulations in the 23 cases, the NRC 
staff only took enforcement action against individuals on four 
occasions. The petitioner further adds that the fact that the NRC took 
actions against four individuals demonstrates that it has the statutory 
authority to do so and in fact revised its regulations on January 13, 
1998 (63 FR 1890) to extend the Deliberate Misconduct Rule to six 
categories of persons. These categories included applicants for NRC 
licenses; applicants for, or holders of, certificates of compliance; 
applicants for, or holders of, early site permits, standard design 
certifications, or combined licenses for nuclear power plants; 
applicants for, or holders of, certificates of registration; applicants 
for, or holders of, quality assurance program approvals; and the 
employees, contractors, subcontractors and consultants of the above 
five categories of persons.  

10 CFR 2.206 Petition 

On May 25, 1999, the petitioner filed a petition with the NRC under 
10 CFR 2.206. The petition requested that the individual who was the 
Radiation Protection Manager at the Perry Nuclear Power Plant be banned 
by the NRC from participation in licensed activities at and for any 
nuclear power plant for a period of at least five years.  

An NRC News Announcement RIII-99-31 dated May 24, 1999, stated that 
an NRC investigation found that the Radiation Protection Manager at the 
Perry Nuclear Power Plant discriminated against a supervisor in 1997 
for testifying in a United States Department of Labor hearing involving 
possible discrimination against another plant worker. The Announcement 
stated that the NRC has banned individuals in the recent past for five 
years for retaliation.  

By letter dated June 23, 1999, the NRC denied the petition.  
According to the letter, the NRC stated that while consideration was 
given to taking enforcement action against the manager, it determined 
that the manager was not familiar with the requirements of 10 CFR 50.7.  
The NRC issued the manager a letter stating that the manager's actions 
contributed to the enforcement action against FirstEnergy.  
Additionally, the letter informed the manager that involvement in a 
future discrimination violation could result in enforcement action 
against the manager. The NRC proposed a $110,000 fine against 

http://frwebgate4.access.gpo.gov/cgi-bin/waisgate.giWAISdoclD=898797725+0++O&WAISattiSU99ddeve
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FirstEnergy Nuclear Operating Company, for violation of the employee 
protection requirements of 10 CFR 50.7.  

Conclusion 

The petitioner states NRC's decision regarding its 2.206 petition makes little sense. The petitioner asserts that NRC inaction endorses the view that ignorance of the law is an excuse--at least when it comes to violating regulations promulgated to protect nuclear workers from discrimination. The petitioner noted that when the NRC revised the 
Deliberate Misconduct rule in January, 1998, it stated-

The objective of the rule is to explicitly put those persons encompassed by this modification of the Deliberate Misconduct Rule on notice that enforcement action may be taken against them for deliberate misconduct or deliberate submission of incomplete or inaccurate information, in relation to NRC licensed activities.  
Under Section 234 of the Atomic Energy Act, the Commission may 
impose civil penalties on any person who violates any rule, 
regulation, or order issued under any one of the enumerated 
provisions of the Act, or who commits a violation for which a 
license may 

[[Page 57787]] 

be revoked. The enforcement actions that may be taken, including 
orders limiting activities of wrongdoers in the future and civil 
penalties, will serve as a deterrent to others throughout the 
industry. [emphasis added by Petitioner] 

The petitioner states that the NRC staff believes that people will be aware that the deliberate misconduct regulation was expanded to apply to them, but that these same people will be oblivious to all of the other regulations that define proper conduct.'Further, the petitioner believes that rather than debating whether the NRC staff can 
really excuse illegal activities of nuclear industry management based on their ignorance of Federal regulations, UCS, the petitioner, is opting for :his petition for rulemaking change to disallow the 
ignorance excuse.  

Dated at Rockville, Maryland, this 21st day of October, 1999.  

For the Nuclear Regulatory Commission.  
Annette L. Vietti-Cook, 
Secretary of the Commission.  
[FR Doc. 99-28050 Filed 10-26-99; 8:45 am] 

BILLING CODE 7590-01-P
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PECO ENERGY 
*** ACTION REQUEST ***

A/R TYPE : AT AITL 
REQUEST ORG : SL 
REQUEST DATE: 10NOV99 

EQSTE BY: LIGHTY T

PAGE: 06 
A/R NUMBER : A1238186 

A/R STATUS : PLNE 
STATUS DATE: 10NOV99 
LAST UPDATE: 03JANDO 
PRINT DATE : 07JANOO

EVALUATION NBR: 04 
EVALUATING ORG: PSE 
EVAL ASIGND TO: WINTERF A 
EVAL REQUEST ORG: SL 
EVAL REQUESTOR: LIGHTYT 
EVAL RETURNED BY:

ORIG DATE 
EVAL 
DATE

ASSIGNED: 
DUE DATE: 03JANOO 
ASSIGNED: 18NOV99

EVAL STATUS : ACCEPT

IMPORTANCE CODE: OEAP: SCHEDULE CODE: DATE FIXED: T

EVAL DESC: PROVIDE COMMENTS ON PROPOSED RULE ON DELIBERATE MISCONDUCT



PECO ENERGY 
*** ACTION REQUEST 

A/R TYPE : AT AITL 
REQUEST ORG : SL 
REQUEST DATE: 10NOV99 
REUETE BY: LIGHTY T

PAGE: 07 
A/R NUMBER : A1238186 
A/R STATUS : PLNNED 
STATUS DATE: 10NOV99 
LAST UPDATE: 03JAN•0 
PRINT DATE : 07JAN•0

EVALUATION NBR: 05 
EVALUATING ORG: SLL 
EVAL ASIGND TO: LIGHTY T 
EVAL REQUEST ORG: SL 
EVAL REQUESTOR: LIGHTY T 
EVAL RETURNED BY:

IMPORTANCE CODE: OEAP:

ORIG DATE 
EVAL 
DATE

ASSIGNED: 
DUE DATE: 10JANOO 
ASSIGNED: 10NOV99

EVAL STATUS : ACCEPT

SCHEDULE CODE: DATE FIXED: F

EVAL DESC: SUBMIT COMMENTS ON PROPOSED RULE ON DELIBERATE MISCONDUCT

OF ACTION REQUEST-------------------------==


