From: "Choiniere, Paul" <P. Chomlere@newlondonday com>

To: : "FOIA™ <FOIA@nrc.gov>
- Date: Tue, Mar 23, 1999 9:26 AM
Subject: RE: FOIA/PA 99-158

See below for information you requested

> —---0riginal Message-~---

> From: FOIA [SMTP: FOlA@nrc gov]

> Sent: Tuesday, March 23, 1999 8:56 AM

>To: - P.Choiniere@newlondonday.com

> Subject: FOIA/PA 99-158

> _ —

> Good moming, o

>

> Your e-mail to Mr. Wm. Beecher, requesting a specific ASLBP report

> relating to the NRC investigation of 1996 layoffs at Milistone, has been

> forwarded to the Freedom of Information Section for processing under the _
> FOIA. The above FOIA/PA number (FOIA/PA 99-158) has been assigned to your
> request All future communications should reference the above number.

>

> You wnll receive written confirmation of the receipt of your request along
> with pertinent processing information.  However, the following additional

~ > information is necessary for the NRC to process your request:
> ‘

> Full Name: Paul Choiniere .

> Organization: The Day Publishing Co.

> Street Address: 47 Eugene O'Neill Drive

> City, State: New London, Ct.

> Zip Code: 06320

> Telephone No.: 1-800-542-3354, Ext. 373

> Fax No: 1-860-442-5599

> E-mail: P.Choiniere@newlondonday.com

> .

>

>

>

[
¢




ATTACHMENT 2

| _ CASE NO. 1-86-002 o
[ALLEGATIONS OF | - | §e

B

. INTRODUCTION

In November 1993, an engineering reintegration, i.e., reorganization, of the nuclear
engineering functions occurred at NU. -The top management official involved in the |
reintegration was John Opeka, Executive Vice President, to whom Eric A. DeBarba, Vice
President Nuclear Engineering, reported. Over 100 empl_oy‘ees located at corporate offices in

Berlin, Connecticut, the three Mi_llstone plants, and the Connecticut Yankee (CY) plant were

affected by the action. Among them wereL lwho were not E\L]C’A

reselected as supervisors. Although neither suffered an immediate loss of pay as a result,

f ‘Jdemoted to a senior engineer| ldowngraded to a principal engineer.  E¥

o

In Part |l of this report, we distss i‘n detail the duties and respbnsibilities of the subject
‘ employees, their job performance and tvhe‘ protected activity they engaged in, NU's reintegration
. process in general, and its applicatioh to these employees specifically. .Pa'rt Hi confains our
aha!ysis of the facts, while in Part IV we set forth our conclusions.
On the basis of the Ol investigative report and other available materials, it appears both
L ' _:lhad raised and championed sbafety‘issues in the two years preceding the E\ﬂ(

reintegration. Review of the case file further supports the conclusion that Northeast Utilities

System (NU) discriminated againsl{ ’ | Tlin violation'of 10 CF.R EYT)E

Information"in this record was deleted

in accordance with the Freadom of information
Act, exemptions ., 1C-

FOIA- 11~
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§ 50.7 in that their involvement in prbtected activities preceding the reorganization was a

contributing factor in their demotions.

II. BACKGROUND

A. - Allegers’ Employment History and Activities

R S % S

1.
» a. Position and Performance. l lstérted as an engineer with NU i. was made - E\L L
ar, o ]and maintained his pesition through reorganizations in 1989 and 1991. EX y &5
L ' : _ _
- - 'S .

In 1993, he was a[ a group providing support to

Newm

the Millstone and Connecticut Yankee plants.l

-

leceived very good evaluations during the =~ EX 7

ey

- period 1990-1994, ranging from “Quality” (next to highest rating) to “Exceptional" (highest

rating) in 19 elements (Exh. 40). The accompanying narratives by Peter Austin, a managerl EXT
]c‘ompliment his technical expertise and ability to monitor work. -For the appraisal E\“L
dat‘ed& : \Wwas commendead for his efforts in convincing management to E.‘f'lL
B

1 An understanding of the relative position of| -fvis a vis other NU
management officials before-the 1233 reintegration breurred is imporfant to understanding this

case. Thus, for
a. | : l
b. - ‘ | : \

e. John Opeka, a fifth-level supérviso__r, \;/és DeBarba's superior and had the title of
Executive Vice President of Nuclear Operations.

SENSHHIVEALLEGATHON-HNEORMATON—DBO-NOT-DISCLEO SR
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b. Relevant Safety-Related Activities. For the two years just prior to the reintegration,

and (2) an - EK"Q.

L L
Jinvolvement in each of these EYe

)\igh-proﬁle safety issues: r
operability determination regarding the CU-29 valve.?

matters is outlined below,

i : | ‘jlnk | ] g’)l-_]L

brought the | 1 |
‘ibelieved that _J}was being done in e
,position Ex x_

a manner inconsistent with NU's license for Millstone Unit 1. supported

and seht‘ n‘to meetings in attempts to resolve the matter (Exh. 2, at 52-55). E)( 7(

At suggestion: contacted the NU Nuclear Licensing Department for an Ex‘ F

explanation of what,i' iperceived to be an inconsistency between NU's practice of EXC

| and its license (id.). Mike Wilsor‘x.asup'ervisorr ’ /\ S G

promised to provide a memorandum from the NRC supposedly approving NU’s method *

-

of, '} Wilson never did so (id.).

¢

_—_—
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of open and. closed issues (id. at 30, 33). DeBarba,, liothe‘rs met four to six times

—

beforeL ]stoppéd attending because “he got fed up” with “the company's continuing desire E\L‘(’

to circumvent the issue” (id. at 31).

Onf {informed DeBarba in writing that[ “iwas not satisfied £X J¢_

‘-’]might “take definitive action, possibly with E)‘ oy N

with NU's responses to his concerns and tha!

- _M]that the formation of an independent

lo - -

the NRC” (Exh. 53; Exh. 42, at 38-39).

| Review Team (IRT) to address the spent fuel issue might satisvfyi_- " DeBarba did not E\/."lL
respond to( N Onr ‘ ' Iwrote to DeBarba, in.forming him f—;\(.‘)C,
that his concerns “were not being’ ;ddressed"' by the task force and that he no longer j CEX e

j He stéted that he would pursue his issues “through other EX %
. thereafter communicated his concerns to NU's Nucleaf Safety E\/'-}L
Concerns Program (NSCP) and the NRC (Exhs. 88, 92, 95). |
ii. CU-29 Check Valve. The most contentious of the safety-related issues in
which, | involved, the CU-23 check valve issué at Millstone Unit 1,° was assigned to E¥ T
v'(see gen‘erally Exh. 2, at 38-46; Exh. 42, at 8-26; Exh. 47, EX -C
at 116-17, 112-27). Becéuse he was aliocated no money to test the check valve.g_ E)L'TC_

| re'viewved the available information and concluded that the vélve would not be leak tight after
operating for twenty-two years withcut maintenance. His concern raised the question of
continual operab}!ity of Unit 1 primary containment. Yet, ln/ | NN! E\C_?L

prepared an operability determination (OD) providing two options: “Case 1" and "Case 2.

Case 1, the more conservative approach, concluded that the plant should be shut down until

3 The CU-29 valv'e issue was associated with Reportability Evaluation Form
(REF) ‘ - - '
L | | X1
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| _ the valve was assessed based on techn'ical specifications-(Exh. 42, at 9-13; Exh. 47, at 18-23).

Case 2 relied Upon the precise wording of the ficense and concluded that the plant could run

untl the next refueling outage (Exh. 42, at 9-1 3.) _dmit’ted that he wae *passing the | E\lt_,
beck' in providing two scenarios to provide management with a way to avoid shutting down the

plant (id. at 13). When he presented his options to & scientist from the Nuclear Licensing

Department and a supervisor and a senior engineer from Millstone Unit 1, he was asked and

agreed to change the order of the Case 1/Case 2 scenarios to reflect that his first

" recommendation was to keep the plant operating (@_. at 14-15). Further, a member of the

"remove from the OD a statement about (A" &

Nuclear Licensing Department requested that

existing deficiencies in the license Qg,) o M complied in order to move the OD along (id. E)(')L
at 15). |

"Harry Haynes, Director of Milistone Unit 1 Nuciear Engineefing, nonetheless disagreed

With_‘entirely, stating thai "primary containment remains operable" (Exh. 47, at 53). E/Y 1

To support this conclusion Haynes reiied upon license information obtained from the Winston &

Strawn Jaw firm in March 1993 (id. at 15-18). [—eVIewed the legal a‘-ﬁ—

mformatnon at Haynes' request but concluded in May 1963 that it had no eh‘ect on‘ EYIL

technical determination as to operabiiity (id. at 16-17; Exh. 47, at 55).
In July 1883, the Nuclear ! ICE"SI"\Q Departmem drafted its own operablhty report,
“Addendum 2," concluding that primary containment was operable (Exh. 42, at 20-26; Exh. 47

at 59-60).° That report "catht_/}bysurpriée" because he viewed it as the second attempt E)( jc,

_ 4 The license information from Winston & Strawn is contained in Exh. 47, at 32-42.

* Thomas Silko, scientist, De_parime'nt of Nuclear Licensmg drafted Addendum 2 to the
January 18, 1993 operability determination. His department was directed by Richard Kacich.

E
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T T o o KA
to reverse his group's conclusion in the\ loperability determination (Exh. 42, 52
at 21). 'Moreover,r m!éaw no basis for the conclusions contained in the report. The EY L
-~ | P EXX

seventeen references listed in the report had been previously considered by

'\and, thus, did not sway him (id. at 22-23; 25-26), jmanager, not Ey)e

to sign.this report (Exh. 2, at 34). The issue was, thus, unresolved when, as a result of the

reintegrationY. the project (id. at 34-35). E\C—)C/
- A .

The issue was ultimately settled lr{ _ ' | ' j EY e

By this time, Kalsi Engineering (Kalsi) héd tested the valve and reporied that the [e\)el of its

reliability was unacceptable. Witﬁ his original determination validated by Kalsi,[ EY e
ithat primary containment was not opérabie. H.P. "Bud" Risley, Director of Nuclear EXC

Engineering, Millstone Unit 1. refused to accept this determination. bu.t decided to allow

Mfllstone Unit 1'Asupérvisors and technica: siaff to ssitls the operability issue, resulting in a vote

of 17-1, in favor of inoperabiiity (Exh. 47, at 116-17). Thus, after three years, the issue finally

‘ ‘| Ex e

had been'decided the way that|

P

One other post-reintegration event bearing on the ultimate issue of this case concerns

and the CU-29 valve. In the summer of 1895, Larry Chatfield, Director of NU's NSCP,

recommended to DeBarba' t'naq. Jbecause he EV 0
5 In 1995, Matt Kupinski, who had become| 0 E\OWQ

drafted a memorandum on “lessans learned” from the CU-29 issue (Exh. 47, at 107-09). Tn that

memorandum, which also addressed the 1992-93.period when' 'was involved in the OD on

the valve, Kupinski was critical of NU in a number of ways, inclidingTits reliance on legalistic
arguments to support operability instead of focusing on safety concerns. Kupinski stated that:

The issue resolution was not conducted in an open and honest fashion. There
was a reluctant acceptance of this issue by both management and subordinates

~at MP-1(Millstone Unit 1). A chiliing environment existed; personnel [are]
reluctant and afraid (Exh. 47, at 108 (emphasis added)).

SENSITFAHE-AHECATHONANFORMATHON-—DBO-NOT-BISCHO6R
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- . : e
had | CU-29 issue forward (Exh. 87, at 285-86). /)

Chatfield proposed thatf

ASRLS

Howevér, DeBarba never| | When questioned i.n 1996 abdutl
the[ De.Barba stated that he decided against it because he thqught
that‘ - would receive it "negatively”" (Exh. 28, at 15).

2. -

a. Position and Performance.

.

performance evaiuations from 1980 through 19253 contain all "Quality" and

[,

"Exceptional® ratings, with one exception (Exhs. 39, 61).% He was given the highest rating in

1 ) . ‘
ithe supervisory chain was as follows:

a. { _ was Supervisor in the Engineering

echanics group. -
b A .

d. - DeBarba, a fourh-level supeivisor, was, - _|superior, and had
the title of Vice President of Nuclear Engineering services. -
e. Opeka, a fifth-level supervisor, was DeBarba's superior and had the title of

Executive Vice President of Nuclear Operations.

® The record also contains( : (1989 performance evaluation. A different format E\n
was used then, rating the employée from orie to five, the highest. ' jwas rated a four, ¥ XL
“axceeds normal expectations” (Exh. 39, at 2-8). -

-
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-8- |
problem-solving and analyﬁcaf skills, and initiative and innovation consistently from 1990
~ through 1983 (Exh. 39, at 11, 15, 21; Exh. 61, at 2). He earned "Exceptional” ratings in
interpersonal relatiéns; "Quality" in customer orientation; and “QQality" in teamwork in 1991
through 1993 (Exhs. 3 9; 61). One criticism in 1992 wéé that he needed to “improve in work
moﬁitoring and control and commitment follow" ‘(Exh. 39, at 21). According to{ Jthat E¥7Q_
comment reflected the fact that he fell behind in adAminisAtrative paperwork beéause he was |
assigned about half of thé work althou.gh there werevthree other supérvisors in his section

(Exh. 72, at 4-6).

b. Relevant Safety-Related »Cx:tivities.(-r J’invo!ved in several high profile E\( -

safety issues during the 1991-1293 time frame, including: (1) motor-operated valve's (MOV's);

(2) turbine-building secondary ciosed ccoiing water (735CCW) heat exchangers; and (3)

i. MOV Program."\A ' .jwqued on the MOV-related program required by Y
NRC Generic Letter-89-10. When, = - he realized thatthe PN

program was behind the corrective scheduie NU had submitted to the NRC (Exh. 6, at 9). He
determined that there was a shoriags of money and resources to implement the program

properly at the three Millstone plants and Connecticut Yankee. He raised these issues with'

Ex e

Matt Kupinski,[
faiso spoke X

directly with DeBarba about his concerns while working on this matter in 1991 and 1932 (id.

at11).

‘1 | 'Kupinski's signature'\ ,outlining his concerns EYJQ

about the MOV program. DeBarba wa . Inhis r - called for  j=
prog rba w sserjtacopy fn his memorandurr . Ja ' L\(ﬁ(




r\

. 9 -
add|t|onal resources and outlined a plan of action for the MOV project (id. at 10; Exh. 78).
Within several days of.the Aprll 21, 1992 memoranda{ ]the MOV program Ek\c—

from. ' : F}No explanatlon was given to| o ']for this Eyt

change (id. at 10).

In October 1993T }received a reporf dn an audit of the MOV prograrﬁ. The audit E}’)Q
found about some twenty-five technical issues, or shortcomings, with the program. Austln s
section responded that they had addressed them or were about to-address them. : E\/k
doubted that this. group had completed any substantive work in the preceding year and on
September 1, 1993, stated so in a memorandum to DeBarba (Exh. 46). I'n a November 3, 1993

reply, DeBarba disclaimed any problems with the MOV Prog.am (Exh. 71).

ii. TBSCCW Heat Exchangars. The heat exchanger issue at Mlllstone Unit 1

arose in 199_0.[ was presemed with the problem that the )
However, raising €Y

+
those units were cperating at apprommately/

r’
concerns!

—_——

determine whether the system couid continue in the short term (id. at 14). To help answer that

at EYL

Jw;s askedto E¥

question, he brought in a consulting firm

-

some point in 1991 (id.).” Based on the results,| _ determined that the 5 o (-
heat exchangers should not operate more than a short period of time.
® Austin was the manager unde: Who as shortly. wull be seen, also recelved the E)(‘IQ

heat exchanger project after |t was taken away from J
428

* The record does not specify the date of the /]report.

SENSITHVEAEEECATIONNEORMATON-—DO-NOT-DIS6EOEE~
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The plant staff refused to fxyr

acknowledge that the failures in the heat exchangersl ‘ ‘ _ E\f ¢
| —](Exh. 30, at 9). Nothing was done until November 1991 when took the heat
exchanger issue away from| o | o '
Austin claimed lanalysis was flawed, but never identified, alleged i)ﬂﬁ
error. In _ lperformed a second analysis. , noticed a mistake in f_y.’)c_,

. report, which he corrected in an {memorandum. In that same time EY. ¢

frame"\" linformed management that he could not agree with its| Japproach EY

—~—

on the heat exchanger issue (Exh. 6, at 19; Exhs. 83. 64).

On September 15, 18 oz3 'v.as surprised to learn that Paul Blasioli, manager of BN

Millstone Unit 1 Technical Support, had written to Kupinski complalnmg about the lack of

accuracy mr onrk (Exh. 8, at 19-20). In part, Blasioli based his complamt onthe EYX I
mistake in Ho!tec s report, never acknowledgmg that I— had addressed itinhis Ey K
L’ /'memorandum. ' | _)a*so Iearned that Blasioli had filed a plant incident EX
report (PIR) regarding his all‘eged mistakes. strongly felt that filing a PIR was a EVjQ ,
serious undertaking and udcalted for in this situation, a concern echoed by Kupinski,i - EV‘)Q
mm his memorandum to Bud R|sley. Director of Millstone Unit 1 Design Engineering E)(rql
(id. at 23)."" According tol - ithis was the first tlmer /‘at NU thathis - Ey T
e _ :
T ' [recalled that Kupinski wrote to Risley between September 8, 1993, and
October 8, 1993, but[" /\drd not have a copy of that memorandum. ' ﬁ\(l

. .

t
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professional integrity had been questioned, which he attributed to management'’s desife to do
everythmg possibte to avoid making costly repairs to the heat exchangers (Exh. 6, at 23).

~ Upset with Blasioli's memorandum and the PIR questnonmg his accuracyT B ) ’& E}']Q_,
wrote to Kupinski ony _ - ,‘\ In hisL | /)memorandum{m /befended his EY C_
work product, expressed his views on the PIR and eriticized how the heet' exchangers issue had’
been handled,_copying DeBarba, Risley," and others (Exh. 6, Iat 20-22; Exh. 60, at 1-3). In his
‘memorandun'.t,\:_. o ‘stated thatthe PIR was "probably driven by mischief on someohe’s Ex,'n
part" and that it "appears to be an attempt to discredit the anailysis to divert the attention from |
one important question which still has not been answered. The question is ‘how could this or
any other equipment be operated ati" | | : _’E-W”ho“t any technical EKK

justification?™ (id. at 2).

Later that same day, whenf— ' jconﬁrmed to Risley that his memorandum bad, ExaC_
indeed, been sent out.\\L recalied Risley saying, "Why are we doing this?” Why are we E¥C
_ - . — o,
lobbing grenades at each other?" {(Exh. 72, at 8-9). , © stated that Risley leftin a huff E\[-'L
L

and a puff” (id. at 9).

Also on October 8, 1893. Kupinski met with Risley, who now supervised Kupinski‘s '

-

section.™ - In speaking with Ol, Kupinski asserted that Risley was upset because of. Ex1C

—

memorandum and that Risley‘ said o Kupinski', "| can make or break you" (Exh. 30, at 11712).‘

- Kupinski stated that he believed that the purpose of Risley"s comment was to inform him that

"2 At the time of this event and through December 1993, Risley was the Director,
Project Services Department. With the romtegratlon in 1993 he became the Director, Nuclear
Engineering, Millstone 1. -

S After| : \he no longer supervised Kupinski. £ ¥

Rlsley, Director of Project Services Department, became Kup|nsk| s first-line supervisor.
l | “of course, reported to Kupinski (Exh. 30, at 12) gyt
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"he could influence my employment and my position as well as others in my group, being in the

'\shomy I

—

position that he was" {Exh. 30, at 11). Kupinski-relayed this comment to}

v
‘e

" thereafter (Exh. 8, at 23-24).
Mario Bonaca, Director of Nuclear Engineering Services, stated that he observed

Risley’s anger with regard\ ._‘\memorandum. When Bonaca happened by Ex 1

Risley's office "shortly before the reorganization” while Risley was discussing the memorandum

- M
with. _Bonaca noted that Risley's feelings were "very intense" and that Risley was "hot’ Qﬁ&'

L. ey ?

“about the memorandum going to Milistone Unit 1 (Exn. 8, at 2). When interviewed by Ol in

1996, Risley denied making the "make or break you" statement to Kupinski (Exh. 26,

at 118-19).
iii. Reactor Coolant Pumps. The RCP issue arcse at Milistone Unit in the EY— 1¢

{(Exh. 6, at 25-35).i - o - ~

was assigned the probiem of determining which of the, -

J(Exh. 8, at 25).
Plant personnel discouraged
el

ffrom examin:ngf ‘ : :
| . il <. =t 26)
also resisted any suggestion to continue the investigation (id. at 27). Finaily{r‘

e

(id.). Ideally - 1
would have studied the probblem to determine the root cause and a corresponding permanent

fix. Due to time constraints, nowever, they decided that they could fix the and justify | E\Pjt
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continued operétion for a "one cycle fix," but not a perm.anent fix (id. at 28)." _( Ef_}‘
notmed DeBarba, Fhsley, and other NU officials of this recommendation on October1 1993 (id.
at 28-32; Exh. 75). Acc'ording to ‘: | ‘""]“management was not happy,".implying that they E_ij
would have preferred that he had determined that the ﬁ# was permanent (Exh. 6, at 28, 29, |
33). Until the effective date 61‘ the reinteg,ration(/ ' _ ' E)l 1C

\Jthe manufacturer of th; pumps, to make recommendations for a
permanent fix. When the reintegration was announced, however, DeBarba informec{: . )&, C
\id. at 30). . ' \:ﬂ&
Some months later in April 1984, rnad a memorandum from the NRC advising

licensees with pumps similar to those at Milistone Uniﬁ ‘of the problems encountered by NU Ex‘h

(id. at 31-35).;(_ believed that the NRC iétter was accurate except that it did not mention E)DQ

- that the recommended action was only ak ong-cycle fix (id. ét 33).E Jlater learned that ﬁ)(')c
Opeka had written to .the NRC orv‘—” | : : ‘—]probier‘ns,gy:t
but had failed to note that Milistone considered it a one-cycle fix. ( 'believed that the

-

NRC, in reliance upon Opeka's representations, sent out incomplete information'to other
licensees (id. af 32). |
B. fhe Deselections ofy | ,{l E}L’] C

1. Engineering Reintegration of 1993

“The 1 993 reorganization of NU's nuclear enginéering and related activities involved not
merely first~1evel'supervisory p"ositions but higher-level positioﬁs up to and including those held
by vice presrdents The process emp!oyed in determlnmg who would occupy a partlcular

posmon was not, however, the same in al! instances. To the contrary, there was a marked

* A one-cycle fix allows operation for one fuel cycle or until the next refueling outage.
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difference between the process utilized for first-level supervisory positions and the method that
governed the selection of vice presideri’ts, directors, and managers (Exh. 14).

NU retained an organization calied the Hay Group as part of an overall pérformance

' improve'ment program. The Hay Group was called upon to develop competency models for use

for the manager, director, and vice president levels and to play a role in the 1993 engineering

14

“reorganization. In this connection, it performed an “Executive 360 degree Managerial

Assessment and Development Guide" on each official. The assessment was designed to
provide Opeke, then NU Executive Vice President-fer Nuclear Operations, and the individual
official with feedback on the latter's impact on trhe organization. The i’n._qredie'nts of the

assessment included not only the indi\;idua!'s self-appraisal but information gatheked from a

number of other sources. Among those sources were the individual's superior and “direct

W
[y

reports” bearing on vperformanc

As part of the process, each £27son v."es given 2 “FIT" score.™ This numerical rating
was designed to establish how weli the individual's competency scores matched with the |
expected or supericr ratings isr the héId position. Ultimately, the FIT scores played' a partin

determining who would best fitinto cerain pesitions within the reorganized engineering

‘structure (id.).

‘Where seiections for first-leve! supervisory positions were involved, however, the Hay

jno role at all. Those seiections were made from a pooi' consisting of incumbent Ex t

Group played a much more limited role, or,.in the case of incumbent supervisors[

3
.
-

supervisors and employees who either had some experience as acting supervisors or no

supervisory experience at all. The Hay Group was asked to evaluate only the managerial -

1S The derivation of “FIT" is not part of the record, but we assume that it is an acronym
for the assessment of the non-supervisors interviewed by the Hay Group.
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potentiai of 4C to 50 employees not in supervisory positions. Based upon its assessment of that
potential in several different categories, the Hay Group placed the individuals into four quartile
ratings (id.). |

2. Engineering Division Supervisor Selection Meeting

The actual selection of first-level supervisors took place at a meeting held in November
1993 at a motel in Cromwell, Connecticut The meeting was presided over by DeBarba and
also attended by, among others, officials already tapped to hold director positions in the
reorganized engineering structure (Exh. 286, at>27-28). One of those officiais was Risley, who
wouidnbecome Director of Engineering ioi' Miiistone Unit 1 and reported to DeBarba (Exh. 26,
at 8, 10)." | |

Apart from the Hay Group quartile ratings for the potential supervisors, the officials in
attendance at the meeting had no written materal to assist them in making their selections.
- More specifically, none of the prior performance appraisals of the candidates was made
available to the selectors (Exh; 28, a1 70). Further, apparentiy not every person in the pool of
_ candidates was even discossed, let alone given serious consideration. Rather, it seems that, in
order to be considered at all, a cangidate had to be propiosed by one of the aitende_es (id.

at 59). According to DeBarta, the opjective of the selection process was to determine which

candidates would be the "best fit" in the positions that survived the reorganization (id. at 57)."7

®* The others in attendance at this meeting were: Steve Scace, Vice President, Nuclear
Operations Services; Ray Necci, Director of Nuclear Engineering, Millstone Unit 2; George
Pitman, Director of Millstone Unit 3; Jerry Laplatney, Director of Nuclear Engineering,
Connecticut Yankee; Lorraine Eckenroth, Market Learning Department; and Sam Modoono,
Vice President of the Hay Group (Exh. 28, at 24-25; Exh. 7, at 32).

.

"7 In this regard, Risley stressed his belief that the selection process was not a matter of

“going through and saying, well this guy's a dog or that guy doesn't do a good job. It was truly
(continued...)
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DeBarba did not recall_name bemg mentioned at all (id. at 58). With regard to E)l e
_Deaarba Stateq that he did not recall mame being proposed} fora \:)[ jt
supervisor position (Exh. 28, at 70-71). In any event, none of the interviewed participante '
pointed to any discussion of either individual. Opek‘a,v DeBa'rba,k and Risley also testified that
the issue of raising safety concerns was not dlSCUSSEd (Exh. 41, at 45; Exh. 28, at 38-39). |
Although Opeka was the nommal head of the supervisor selection group, he rel:ed heavily on
DeBarba and the directors for their personal knowledge of the candidates (Exh. 18, at 31)
DeBarba described his approach as, »who do we feel is a good candidate for that position? . . .
So it wasn't a matter of consideration of is there an incumbent because there really are no
incumbents for these jobs" (Exh. 28. at 53-54). DeBarba stated that everyone "was on an |
equal footing" and that the "group se'e ad the best candidates for the positions regardless pf
who or where they were previousty” (_c.j ).
Opeka s‘.ate’d that some d::ur*‘en;.s reflacting the supervispr selection process were
des*rpyed to preserve confidentiality ‘Exh. 18. at 83-84). The only records provided to Ol by
NU regardmg thlS process were limited to the quartile rankmgs of the non-supervisors (Exh. 79,

3

at 1-2). Documents refiecting the ZiT scores and re. ‘ative rankings of managers and directors,
however, were preserved (Exh. 79, at 2-31; Exh. 80, at 3-6.).

In sum. in contrast to the process invoked for the selection Of' higher-level managers, the
choice of first-level supervisors had no opjective elements. Whether a particular individual

remalned a supervisor or was pr omoted to a superv:so*y position hinged upon (1) the

willingness of a meeting pa":c' ant to put his name forward and (2) the ennrely subjective

7(...continued)
a selection process rather than a de-selection process’ (Exh 26, at 51).

W%WWW%
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judgment of the collected officials as to whet'h_er he was the best fit -- a judgment made without

resort to any documented appraisal of past performance in a supervisory role.

a—

f8-- NU Reasons and Aftermath CX e

3. Deselection of{ i
Nmeteen supervzsors were deselected as a result of the remtegratfon ;'8 sixteen

supervisory positions were also eliminated (Exh 80, at 15). mlearned of his deselectlon E)( t

from Mario Bonaca,~ in delivering the news o,_ EWQ
(_m\-Bonaca stated toihe could not tell why he was not reselected as a supervisor E,k X
- s [Bae - '

‘because Bonaca had not been privy to the process. When pressed further, he stated to Ol that

he was told that it was not a performance-based-decision. ‘Rather, the company had changed

Fxr

that his performance was not at issue (Exh. 2, at 14), He explained that there were others

better equipped to fill the supervisor positions, whicn were fewer in number in the new

organization. DeBarba also observed BB o xperience was narrow compared to others EXWC-
whose experience was more broad. When Bonaca asked DeBarba the reason that_was EV‘}L
“not reselected for a supervisor position, however, DeBarba replied that{fJJJJJj; was not good at Fiye

_ S '

closing issues™ (Exh. 8, at 1).

!‘apyarentlyflled no for 1a! hanenge to his deselection. E)L")L

8 There is a discrepancy in the record as to the number of supervisors who were
demoted.. A note by Opeka states that they numbered 21 (Exh. 80, at 14). The difference is -
not material to the analysis of this case. -
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4. Deselection oq—" NU Reasons and Aﬁermeth : EY T

L

'earned of his deselection from Hlsley who he asserts informed him of the  £X )¢
decision with a smite (Exh. 6, at 7). He recalled that he was surprised because he felt that\ E)(‘) L
jhad done "fantastic work" dunng the preceding year. Although he spoke with a number Jﬂ&_,

 of officials -- DeBarba, Risley, Harris, and ‘Kupinski - he maintained he was never prov:ded an

explanation for his“ﬁ . ad. ate). EN

Some months after the reintegration{ \filed a discrimination claim with NU's ENCIC

. . ~
NSCP alleging that he had been gemoted due to, among other things, his protected activity

(Exh. 41, at 1, 13-15). Inhis, report, Chatfield concluded that there had been no EY‘)L
discrimination against;mm' ' in vioiation of 10 C.F.R. § 50.7. Chatfield based his conclusion E\[, C_

-

on interviews with some management ofiicia.s who had taken part in the selection process and

Kupinski,\. . No intarviews of new supervisors or of other E\[-L
L : , ! .

. -
deselected supervisors were congucted. Chatiield asked all interviewees the same ten

questions based on- concerns as expressed in his’ meeting with 5

— - —

Chaffield, i.e., the criteria used in the selection, the manner in which candidates were assessed,

and whether his safety-reiated activity was a factor in his deselection. (Exh. 41, at 14-15,

38-39). DeBarba anc Kupinski siated that a negatlve factor for "'was being associated E\HL,

with ;who was not viewed as eHective by many NU directors and managers (Exh 41, EN
-

at 43, 53).  The report also indicated that ‘name was not mentioned with respectto a EXT

- supervisor position but only with regard to his plecement asa principal engineer (Exh. 41, at 7).

-

When asked about his personai knowledge 01‘ DeBarba expressed doubt that -

would be accepted in the operating environment of a plant since the new ‘organization f/\hc_
-

was focused on "working in and around a nuclear plant' (Exh. 41, at 51, 136; Exh. 45, at 34).

Al
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In his seven-page report, Chatfield provided his analysis of the discrimination issues in
one-half page (Exh. 41; at8.). He acknoWledged that matters were not handled well by
management but he found that "no translation of these shortfalls [was] apparent in the
| supervisory selection process" (id.). |
5. New Supervisors
The record also ‘reflect‘s that eighi new supervisors of the‘thirteen identified in the record
were interviewed by Ol (Exhs. 11, 13, 16, 17, 20, 22, 23, 24)." All but one of the-nevs;
supervisors were interviewed by the Hay Group. The eight new supervi;ors stated that they
had been interviewed for about one hour by representatives from the Hay Group on‘e week prior
to the announcement of the reintegration. None was informed of the pending reintegration at
the time of the intéwiew.
—

was not interviewed. He, in fact. was surprised when informed of his promotion (Exh. 20,

vas the only new supervisor who had some prior supervisory Ei\( e

‘experience at NU (id. at 3-10).
stated E’lt‘—

—

“that they had none (Exhs. 17, 11). ‘stated thatthey ~ EY X

had raised safety issues between 1337 and 1991 (Exh. 20, at 77-78; Exh. 186, at 14-20;

Exh, 23, at 17). According to Wl (they had been involved in

protected activity in 1993 (Exh. 13, at 36-39; Exh. 22, at 11-12). While il

'® Opeka stated that 13 new supervisors were selected but only 12 were mentioned by .
The eight new suoervisors interviewed by Ol were:[_. :

et

A
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- costly repairs. DeBarba, of course, was familiar witﬁi

.20 - !

that he had raised one safety concern, he did not b'ovide a date for that event (Exh. 24,

‘at 18-20.).

fIl. ANALYSIS

A. The Selection Process

i

The selection process for upperAIeveI management (from managers through officers)
was markedly different from that of'fhe supervisor selection process in that the latter allowed
significant room for subjectivity. Tne assessments of NU officials done by the Hay Group
provided objective information resulting in a score assigned to each.upper level official. In
contrast, objective criteria wer not utilized in assessing and selecting supervisors. DeBarba
acknowledged that the selection process for high ranking officials “was clearly used to avoid
favoritism" (Exh. 28, at 38). In conirast the subpervisory selection process that lacked objective
criteria cléa‘rly left consigerable rosm for "avoritism" to come into play. That NU would employ
an objective process for selections a* ali ievels but one, i.e., supervisors, is puzzling and raises
the inference that questionabie criteria might well have piayed a‘par‘( in the supervisor
selections.

in addition, the process for considering an ind.vidual candidate was sufficiently unusual

“fo raise suspicion as to its legitimacy. It essentially called for an NU official affirmatively to

propose a person for a povsition,‘ i.e.. a candidate required a "sponsor” to have his or her name
advanced. This procéss seemingly wouid not bode well for an employee who had significant

run-ins with management about safety concerns that might require closing a plant or making

.{safety-related E\l t

—

/

activities, as was Risley with regard to  - .

SENHHYEALLECATION-HNEORMATON-—BE-NOT-DISOHOBE
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Further, the recoro reflecte that selections for exist}ing supervisors were based on vague
terms such as "a good fit" and "customer-oriented" while information available to selecting
officials for non-supervisors was the more concrete assessments of the Hay Group. Havmg the
Hay Group interview only one group of candidates was somewhat irregular but would not have
been an unreasonable choice if objective information about the incumbent supervrsors, e.g.,
performance evaluations or personnel files, was made available to the selecting officials so as
to be part of the assessment process. Unforruhateiy_, such information was not provided.
Finally, it appears that NU did not even adhere 1o its own process as evidenced by the selection
of'( .f-a non-supervisor never interviewed by the Hay Group.m £y

| thimself stated that he was sorprised to learn of his promotion. E\‘ i

In addition to the;e questionable circumstances is the raot that some documents relating

to the supervisor selection process were destroyed by NU. Opeka’s claim that the documents

-

were destroyed for confidentiality purposes is not total!y _conyincing because the documents
demonstrating the ouarti!e rankings of non-supervisors were retained. These quartile rankings, -
showing the relative ranking of the more than forty non-supervisors interviewed by the Hay
-Group, would seem to warrant ce-ﬁ"}:‘ent'za}i.ty as well. Obviously. employees ranked at the top

¢ .
of the list would be castin a more oosmve light than tnose ranked at the bottom, making these
documents sensitive. The missing documents mrght have benn helpful in shedding light on the
selectlon process since the recoliections of NU officials interviewed more than two years after

the selectrons occurred were hazy. Thu s, it aopears that some documents were selectively

chosen to be destroyed, further supporting the overall impression that the process cannot

2 Although NU might assert tha{ Jwas not assessed by the Hay Group because E\éﬁ(
he had “supervisory” experience as an “acting*Supervisor for ten months, such a claim seems
to us to still emphasize further the subjective nature of the selection process. ‘ :

W%MW
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withstand close scrutiny. Standing alone, any one of these considerations might not raise a

suspicion about the process. In totality, however, they create the impression that the selection -

process was less than aboveboard.

8. [ '\ e

-

1. Protected Activity
\t -/\Nas involved in the high visiEiIity projects of the CU-29 valve and eylc
Jaf which gave rise to nuclear safety issueé. in connection With the CU-29 \;iv'e i_ssue.‘ E»SVK,
was significantly involved in an operability determination (OD) or. | . /} EYIC

EVIC

from 1991 through the reintegration. His technical opinion that the
actor of Millstone Unit 1, and Richard Kacich, Director of Nuclear

collided with that of Haynes, Dir

. - ’
Licensing, who based their opinicns on iegai interpretations of reguiations.. Also, was CYX
: ‘in Y

who accused NU of
o

1
—

~nis issue was an especially pressing one at the time of the

visibly supporting|

a manner that violated its iicense,.

reintegration because it was known tnat was dissatisfied with NU responses‘to his E\/«’}LJ ‘

e

concerns and was thought to be considering contacting the NRC about them. These activities fall

squarely in the area of protecied act rities.
2. Managemsant Awareness

The record contains substantia! testimonial and documentary evidence demonstrating

that management officials were fully aware of the protected activity and strong positions taken by

,and interfaced E¥C

- .
ts. DeBarba was aware

;that he BIC

[l [
\L communicated regularly with

regularly with managers and directors of ditferent departments and plan

of support of pecause, in
e o { B! i.

headed and which met regularly to deal with.L Jssues (Exh. 42, at 30-34)'. Also, just several . Eve
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/lwarned DeBarba of . J E)WQ

d his belief that

weeks before the announcement of the remtegratlcn{

dissatisfaction wnh NU's lack of responsnveness to his concerns and expresse

B _ rad the fortitude to go to the NRC (Exh. 53). B

" \the issues of the CU-29 valv{ FYE

During the course of thes{
J

/}Nere added to the matrix of issues that DeBarba L _ y The pyC

was discussed at af TN

- —_—

e jwrote to DeBarba EX1&

record shows that the CU-29 valve issue, associated W|th[

lmee’nng presumably with DeBarba in attendance (Exh. 50). Also,
e

°”Lh':. : d

subjects mcludmg his mtent to mee* with Millstone Unit 1 officials to

,lssue{‘ | | (Exh. 57). E\DL

I is possible that DeBarba was aware i in the CU-29 issue before E\ﬂﬂ_,

i —

;us* days hefore the reintegration was announced, updating him on three 6{“)(

discuss the CU-29 vaive

the task force formed because this issue reached the director level - LEY I
e X

Haynes, Director of Millstone Unit 1. and Kacich, Director of the Nuclear Licensing Department
were all involved -- and it was the type'of inter-departmental squabble that a director might bring
to DeBarba’s attention.

3. Adverse Aétion

was notified that he was not re‘selec;ed as a supervisor. As E[-'F—

. ;Pokora,anew e
-term,\—- Yo

On November 8, 1993]

a result, he was -
supervisor. He did not suffer a ioss in salary but his salary was capped and in the long

j(Exh. 2, at12-13). §£C
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4. Protected Activity/Adverse Action Cavsal! Nexus. |

a. Discussion of Nexus. Duriné the two years preceding the reintegration,: “Jhad E—\PQ
significant involvement in controversial safety matters such as the CU-29 and _ J‘, EXIc_
matters. He had been actively involved in the high-profile CU-29 issue as recently as the{{ | E¥ e

’]an issue which remained unresolved at the time of the November 1993 'integration‘. -\ ")C

——

Alsoj ' - | , ‘ '~ lin charging thaf EY L
| o at Millstone Unit 1 in a manner inconsistent with NU's license. P E\Lh
documented his position\‘m jgt:- DeBarba or[‘ : ,, and- - £¥ X
- stated his belief that:\;«;' lwould go to the NRC if NU aid not resolve the issue soon (Exh. 53). EXI'_
!ft [contacted the NRC with his concerns, DeBarba couid expect that: vwould be called Ey D'
upon to substantiaté&’_ﬂ ' Jclair_ns.' e
The CU-28 valve issuse, originating in 1922, appears o be e most contentious issue!j_ £y
Betwéeq 1292 and .1'993, . rejected the oD declaringr EY e

valve operadie that was orepared by Milistone Unit 1 Project Services EY e
Department, headed by Risley. ¥ . A .
These considerations suggés: ma;‘.' _ while a solid performer, was someone of whom EX U
management, including DeBarba, iike:y wouid not be particularly énamored because of his

positions on safety-related matters that cculd have had a significant impact on plant operations.

: 2 also questioned NU's interpretation of the ISAP while working on the CU-29  E¢ 1%
issue. In doing so. " “with Kacich, director of the Department of Nuclear Ex
Licensing,| ' _ These two directors, though they did

not participate in the supervisor selections, had regular access to DeBarba. While nothing in

the record establishes that they briefed DeBarba on' Jchallenges to their positions, it is ﬁ.\{-m

conceivable that they would have brought this 1o his attention.

N LTINS AL o~ A LA LI LE O AA s ikl ~ e AT DO O,
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The pivotal issue thus becomes whether NU's articulated reasons for its action are shown to be a

-

pretext for discrimination.

b. NU Management s Reasons Regardmg\ ln looking at management's reasons, E\él
we begin by noting that under the process used for selectmg supervnsors[ _ ]selection £\} 1'E

ultimately depended upon DeBarba to propose his name given that he was the only official in

[_ - _ | ]in attendance at the selection meeting and, therefore, was familiar with -EV_’C
his work. This subjective process gave DeBarba the opportuniry to remain silent as tof . . fBr
and thereby, deselect him, without a thought of reconciiing his decision wrth objective criteria.

DeBarba had good reason not to take the affirmative step ofnommatlng, ‘a person who EVT,

challenged management and supported- who did the same. E}é X

-

NU claimed that it deseiectedi'r as part of an overall reintegration of nuclear  EY
engineering personne! into the piants. t eontendecr that’ ) pwas not singled out but rather DL 7
was only one of nineteen supervésare who were desslected for a new organization that would
ﬁave fewer supervi-sors (Exn. 18, at 51. 55). DeBarba stated that he was |ooking' for someone
who was customer-orienied. somaone who had technical and imerpersonal skills (Exh. 28, at 31).

He was looking for the "best fit" and nwghz there were better people *r‘an » '_;to fit the new E)( j/
organization.

Although NU officiais testified that no one _diseussed whether any candidate or incumbent
supervisor raised safety concerns, DeBarba stated that neither he nor other management officials
discussed ‘L- ~ during the supervisor seleetion sessions. Yet, if, as stated by DeBarba, EX?Q

the criteria for supervisors was truly customer-orientation and possession of good people skills,

then{ Jshoul“ have been con sidered for a supervisor position. E\L“L
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-

‘ jeceived "Exceptional’ and "Quality” ratings in his last four performance evaluations EYJQ

in the elements: customer service orientation, teamwork and interpersonal skills. Having ‘

vy

Jprior'to 2.9 G

received "Exceptional" and "Quality" ratings in the teamwork element for the:t
s
his «

L.

ﬂ}would seem to have qualified| Jas a "team player," a characteristic that EXY
DeBarba asserted that-he sought in supervisvors. Certainly, there is no evidehce that NU ever |
apprised:_. Jthat he had shoﬁcomings in these areas. Thus, nothing.in thé record would lead E\; e
one to conclude that he would not "fit * with the new organization. One would think that an

employee who looked out for the best inierests of the cémpany by : /n EY— ¢

would at»least be discussed, if not reselected.

At the same time, if these attributes were so imporiant, then itis reasonable to expect that

they would be found in the new supervisors. However, the record does not show that| { E)ﬂL
' 4
E had the qualifications that NU beii'ev‘er:f ' Even ify BV
was never mentioned aloud, DeBarta and others must have made ay m"‘;of EYC

PR

. . DeBarba never offered any explanation as to EX R

—

why he thought[__ ' S ‘ /f E\t i

While DeBarba remarked that - | was not good at closing issues, he‘ prbvided n;)- E\/ e
elaboration on that score. That omission is significant given that Jperformance evaluations F¥ )
do not show that he w‘as deficient in this respect. To the contrary, received the highest E,VT(

rating in the elements, "Monitoring and Controlling Work Progress” and “Planning and

Organizing" for, consecutive years (Exh. 40). The clear implication was that DeBarba's £V ¢

g

22 |n his Ol interview, DeBarba did offer an explanation why hg _jwho he Ev
described as having outstanding technical skills and “good insights into design changes” as well _
" as “easv to work with” (Exh. 28, at 74-75). He never, however, indicated why] - kX
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“']persistence on the CU-29 issue whichl ~  Jina 'l
P ) - —

concern about closing issues refers to\l

sense, prolonged because-he, tyr

——

}This supports the inference that]. iprotected activitywasa fFyq¢

-

contributing factor in the decision not to retain him as a supervisor.

A thus, arenot  EYOL

—

Management reasons for its selection of someone other{

supported by the record, giving rise to the inference that an impermissible reason vplayed apartin

the decision.
It should be noted that the failure of DeBarba to ' ' 11y

the CU-29 issue adds further substance to the inference that protected £y X
activity was a contributing factor in his desslection. Even though the issue arose after _ '.5 Eyie_

{it is evidence of DeBarba’s unenthusiastic attitude toward a person who X

-

Cernainly, Chatfield must have been convinced that

stood up to management on a safety issus.
] ' !hot only was warranted out, would be well-received by~ or he would not have EX 7.

suggested it to DeBarba. DeBarba’s unilluminating statement that, would have received the EX ¢ .

rd

— ) _
| pegatively does not fuily explain his decision not 10 act on Chatfield's advice (Exh. 28, EXIC_
P _
at 11-15).
—
c. i e
1. Protected Activity

was involved in several safety-related projects between 1991 and 1993. Two of e

. _ : EX e

them, the MOV program and the heat exchange'rs,l‘_

L

-

During the course of these projects; that were contrary to those held XY

by Risiey and managers of the Milistone units involved. The record also shows that _‘ cxOC

SENSITINEALLEGATONHNECRMATHON—DO-NOT-DISCLOSE-
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proposed actions for the MOV program would have required the expenditure of significant

additional funds and resources to complete the program property. -

The heat exchanger issue was one in which,_

By

]]vrew that the heat exchangers were operable _ ' By

) Events relatiing to this issue E\Z’K

occurred just a few months before the'reintegrat'ien.

The RCP issue was another instance in which with management. Due ey

r"‘ ’ - —_

to some problems detected in the pumps, e d

, Management refused to accep! this oprnon that they were operable for only E¥’¥L_

one cycle and, in" view, misrepresented their operability to the NRC _,\LL

The above-described activities ¥ vare safety-raiated and fall within the area of protected

-1\4-’

activities.

2. Ma,.agemeﬁ Awarensss

The record shows that DeBaroa was aware of _the MOV program from EXY
conversations with _ and memoranda from | or Kuplnsku i gy 1
(Exh. 6, at 11; Exh. 28.'at 39: Exn. 45, at 7‘8). Unit directors were aware of/ | ;‘on E\DQ

-MOV’s because that program affected al! of the units and he copied them on relevant

correspondence. : .  had a series of ongoing disagreements with" AT
ithe MOV program and the RCP repairs Ex

/' : T .
‘Exh. 6, at 9-12; Exh. 78).

DeBarba stated that he was aware of" RCPs and the £X1C

TBSCCW heat exchangers (Exh. 28, ar 21, 39, 41-42). Risley, as a director at Millstone Unit 1,

-

was aware of’t with the heat exchangers at his plant. Of course, itwas in gy

e
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Risley and B!asioii, both directors, were directly aware of

.29.
the context of that issue that Risley allegedry made his "maké you or break you" comment. |

' " position on the heat N

-

exchangers because he interacted with them regularly on that issue at Millstone Unit 1. Risley

-
(4

also was familiar with ', activities because he| : » ENC
- -

pust several months prior to the reintegration.

-

3. Adverse Action |

Oni N '/i!earned that he had been!} : ”'!to A E\( v
principal enéineer. As wit-h : 'he suffered no immediate 10ss in pay} although'hisr— - E\L‘)L
| £Y I
4. Protected Activity/Adverse Action Causal Nexus

a. Discussion of Nexus. The temporal nexus between his activities and his deselection,

3 e

the fact that two safety-reiated proiects (MOV's and heat! exchangers) were

and Risley's threa! 1o his supervisor » connecion witn one of these projects, give rise to the
inference that his protected activity was a contributing factor in his demotion. As with A

however, the question remains whether NU's articulated reason for its action is sufficient.to

, overcome that inference.

b. NU Management’s Reason Regarding ; NU management's reason for EXC

N was the same as that given for. o ‘was one of many £¥‘(
who were demoted during a wide-rarwg%hg reorganization that cafled for fewer supervisors and
that NU was looking for customer-oriented people. Also, DeBarba stated " might notbe ¥Y 1

accepted into the operating (plant) environment (Exh. 41, at 51, 136).
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_héd very good performance evaluations in * He consistently earned By

: —

-the following ratings in relevant elements: "Quality” in customer-orientation, "Exceptional” in
ihterpersonal skills and "Quality" in teamwork (Exhs. 39, 61). These elements would appear to

match most closely with those that DeBarba stated as being sought in supervisors. Yet, the
. fan .
record reflects that name was never considered for retention in a supervisor position. B

o

This must be viewed in the context of the supervisor selection process that essenttally required a

-

“sponsor,” once again either DeBarba or Risley. As with if the criteria as stated by _,y ’L

-

DeBarba was actually the deciding factor as to whether a candidate was in the running for a

position, then: should have been seriously considered. By e
Nothing in the record suggests that © wouid fall short in these areas. Infact, EX X

is a prime example of a parson with the "technical and interpersonal skills" that DeBarba

claimed he sought. He wasan o received "Exceptional" and "Quality* Y “(

P
—

ratings in the areas of interpersonai sxi:s and izadership, respectively. The fact that ’ E)( .
was not seriously considered ior a éupewésor position when he possessed these desired
attributes supports the inferenze that some cther impermissibie factor was a significant
consfderation in the decision to Jeseiect him.

DeBarba's other stated reason for deseiection was that he might not fit in at the f?ft
plant. ‘However, there seems !5 be i sas s for that fear because spent many hours at E\[)L

. . ~
the plants carrying out assignments such as the RCP assignment at Millstone Unit - and was, E\L)L

thus, familiar with plant operations (Exh. 6, at 25). Also, _ Qt‘lé"
wes EY]C
Z Between , received “Quality” and “Exceptional” ratings in all
elements except one. In_ _|in monitoring and "/\l:\t

controlling work progress, which was raised to a "Quality” in 1993 (Exh. 61, at 2).

. . ’ . s
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commended for his teamwork and responsiveness to plant needs regarding; EI')L
_fExh.39,at9, 12, 14). A

¢. Analysis of Other Evidence. The inference can be drawn that the MOV issue was

taken away from;,: - Jbecavuse his suggested plan of action required more than the company BLC

wishedi'/ This attitude is consistent with the “shoot the messenger" attitude described in £¥3_
- A '
the Executive Summary, Milistone Employees Concern Assessment Team (MECAT) Report

—

(Exh. 90, at 3). The reason proffered byiL “ }for taking the MOV prograrrt oo - I B
: ~ ' M

1.e., that he was too busy, does not carry much weight. If that was the rea! reason, theri ERIC

would iikely have so informedi: at the time. Instead, gave no explanation EX 1l

- - —

contemporaneous with the event. It was oniy in 1832, when Ol's investigation was underway,

ExaC

thatl ‘presented this reason. Considering tha
L. — - , i
MOV program was VB
- [the reason does not seem credivle. With his deselection oceurring, o [
— . [

MOV program, it becomes ‘EY W
clear that a patiern of cause and effsct existed betwesn B

and a change in the conditions of his empioyment. Taking a project away from £y I
an employee who espoused a position unpopular with management is an example of what was

referred to in the NRC's October 19386 Order as NU's tendency “to punish” those raising safety

issues.

‘went beyond n5rmal bounds when he attacked E)é'ﬁ

—

" The record also indicates that

—

| ' with ragard to the heat exchanger issue. Though: 66*(

el

" without Feie

.. ' —

that the heat exchangers were not operable . Certainiy, rejecting the opinion of'_i
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providing contradictory support faises the question of jmotivation. The situation for E)('ﬁ,

( ) o - | | jcomplained to EXC_
Kupinski aboutI i Clearly, the. - was in bad faith and was EXTC
rﬁeant to' | ithat were coﬁtrary to corporate and plant management. B X
Finally, b In light of the above, it is reasonable to ExC
coﬁclﬁde thatL o the MOV and heat exchanger issues_f were retaliatory EXC_
actions by NU and add tc; tﬁ.e evidénce that NU discriminated against ' E,)L")Cf

Although Risley denied making the "make or break you" statement to Kupinski on

—

l

it is more likely than not thét he did. This foliows from the fact that: (1) Kupinski Ex‘}t

- H

related the account of Risley's threat to ~ thatsame day: and (2).Bonacé observed that. EXIC
Risley was "hot" over, going to Millstone Unit 1. Kupinski's sense that E)ﬂQ
the threat also was directed at . anpears to have been on target. Itis not unreasonable to E)QQ

-

infer that Risley followed through on his threat by not advancinc - name for a supervisor Ex

position only one month later becauss he was soO angered by action? X
It should be noted that the finging of no discrimination by the NSCP supports NU's

position that its reasons were legitimate. However, ihe investigation was shallow. Only high-level

managemen: officials invoived in the selection process were interviewed and all were asked the

~same questions even though their functions in the selection process were diverse and their

degree of familiarity with- +abilities varied. Chatfield, who headed the investigation, did PR

-

4

2¢ |t might be suggested that, since Risley made his threat directly to Kupinski, Kupinski

would have been subject to an adverse action during the reintegration as well. Although the

record is not developed on this issue, two possibilities explain his retention as a manager. First,

the objective assessments and ratings by the Hay Group of Kupinski may have made it harder
~to demote him, depending on his standing.” Also, Kupinski may have been assisted by DeBarba

because, according to Bonaca, Kupinski “was good friends with DeBarba going back to the

early years at NU" (Exh. 8, at 2). ‘ _

SENGAT I EAHECATHONINFORIMATONRO-NETHISELESE
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not review performance evaluations or personnel files to verify whether the supervisors chosen by
DeBarba and the directors fit DeBarba’s exp;fessed criteria. He conducted no comparison of new
supervisors or déselected supervisors for their levels of protected activity to determine whether
employees who raised safety issues were treated disparately. Moreover, the tone of the report is
not objective, but appears defensive of management. By merely repeating management's view

‘of the selection process, it cannot be considered a particularly objective 'ﬁhding.

'D.  Disparate Treatment
" n a.ny case in\(rolving a personnel action of some size, evidence of invidious disparate
treatment might prove useful in assessing whether pretextual manégement actions were involved.
In this instance, although eight new supervisors were interviewed about their history of raising
safety concerns at NU, it was impossible to gauge their isvel of participation in safety-related
activities based on theicursory exa_'“:"'a‘;o" of them that was contained in the record. Evenif one
a\,tlwty as protected activity of the same level only'@ﬁ e

considered all identified safety-reiate

AR

W | The only other notable activity was that °ﬂ % 22

whe was involved in a high-profile issue with well-known whistleblower:m This, X1
however, was somewhat remote in time -- five to six years -- to the reintegration. Notably,m ac‘)g

stated that no one involved with the Rosemount transmitters was mvolved in the selection

process.

In summarizing the value of thi_s information, the most that can be said is that a superﬁcial
review shows that only two of esgn' new supervisors engaged in recent (within tweive months of

‘ the reintegration) protected activity in 1993 That would lend some support {0 m,behef that E)HL

_new supervisors were chosen on the hass of their lack of protected activity. However, a more
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thorough, in-depth analysis of the protected activity, its visibility and significance would be needed

to justify such conclusion.?

IV. CONCLUSION

Lo EYC

e _
p

‘jfor his EY C

However, th_e

The record contains no direct evidence that NU discriminated against,vvi

protected activity by demoting him from a supervisor to a senior engineer.
circumstantia! evidence is sufiicient 1o support the conclusion that his participation in protected

activity was a contributing factor in his deselection as a supervisor in 1993 and, thus, that NU

discriminated against him in viciatior of 10 C.F.R. § 50.7.

/

L.

was involved in severa! safety-related activities; - I ] Ex
resistance to changing his stance that the CU-29 valve E}( | @
was inoperable and his active suppor of ' “‘ﬂwho believed that NU(:,:-“-J sl CyC

* were known by DeBarba, the lead NU  EX 1

official in the supervisor selection process.

Management's reason for not seiecting.‘w that he did not fitin -- appears pretextual &}7L

-

against the background of © parormance evaluations rating him very high for the same Y
gainst t 9 P 9 ry hi

25 A well-developed record of the protected activity of new supervisors and demoted

supervisors would have been helptul in analyzing this case on a disparate treatment theory.

- The protected activity of the members of these two groups could have been compared to that of
TasssmpennmemeneW 10 determine whether those not involved in protected activity were treated E£YXC

more favorably thar those who weré. To do this definitively, however, would be a major

undertaking, requiring the interviews of at least 35 individuals (13 Known new supervisors and

22 demoted supervisors). For our purposes, the lack of comparibility was not critical because

we find the record is sufficiently developed to come-to a conclusion regarding discriminatory

(i.e., retaliatory) intent toward the two individuals so as not to require a comparison of the

complaining employee to similarly situated employees. s

e
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attributes -- customer-orientation, interpersonal skills, and tearfiwork -- that NU claimed it sought
* in a supervisor. Also suppming a discrimination finding is the unusual and irregular selection
process. Nothing in the record justiﬁés a process in which an incumbent supervisor with a strong
| vrecord of eleveﬁ years was replaced by a new supervisor with only limited acting supervisory

experience and who, unlike all other new supervisors, had not been interviewed by the Hay

e i the EXC

Group. These factors, along with DeBarba's later failure to give|

scales in favor of a finding of pretext.” Against this backdrop, it is more likely than not that NU

discriminated againstr "\_for his protected activities. (59
I 2 |
The circjmstantial evidence in  case similarly supports an inference of EXIC
- discrimination. Between “ T ' (MOV's EXTIC
and heat exchangers) in which he had" X //\bout one kY -
month before the reintegration was angounced, Risley,. , ' : ;;WhO EX ¢
‘Was inteérally involved in sup»ervisor selections, had uttered the ‘ | .ji E\( T
| in connection with a safety-relat;d project in which R S E,\c}(

o DeBarba L e of the MOV EX AN
program shortly before he learned that | ' e These actions suggest a pattern: =
When took a position unpopu!ar'with rﬁanagement, management retaliated. The

#® Any lingering uncertainty as to NU's retaliatory motive can be resolved by considering

the existence of a “chilling” environment at NU during 1993. The Executive Summary of the

MECAT and the Executive Summary of the Report of the Fundamental Cause Assessment

Team (FECAT) both stated that management was not receptive to employees’ safety concerns ‘

(Exhs. 90, 91). The FECAT stated that NU's approach to employee allegations was, at times,

scritical or adversarial’ (Exh. 91, at 3). This environment would explain deselectionas £

supervisor as well as the inordinate amount of time that it took for NU to resolve the CU-28
valve matter. : : .

'GE'NS'ITT“”- At 1 " A TN ot ety R UV N Tr-V.. ¥ ASE‘
e ) e vy ey W R4 K SR LI AM LA TS A2 Skl PAYMAATA! | ==




R N

-36-

additional evidence of the subjective selection process and management's reasons for the

deselection not being borne o.utby performance evaluations lead to the conclusion E}CY'\

-

| that,: ""was-discriminated against due to his protected activities.”’ Ex |

e

27 Thé evidence of the chilling environment and NU's tendency to punish 'those who
raised safety issues during 1993 as reported by MECAT and referenced in NRC's October 1996

Order only confirm this conclusion.
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ATTACHMENT 3

| - CASE NUMBER 1-96-007
 [ALLEGATIONS OF - ] ExIC_

I. INTRODUCTION

OnJanuary11,1995,-'w o o o )vereterminated,' £xc

o vt St e o

along with ninety-nine other employees, as part of a workforce reduction process at Northeast

Utilities System (NU) At the time of their termmatlons r were employed as E)c 1Q

e S ars et e = e e - v mt——— e e . T J —— bbbt W
N
ot
Prior to their terminations, ) engaged in protected activities. E ¥ C_

Specn‘lcallyl Jhad been responsnble for working on two safety -related nssues mvolvmg _,K“C

been involved in the Rosemount transmitter issue at NU in the late 1980s and early 1990s, and

he raised a number of concems during the course of his workf U ExC_

Jthat he had some involvement in the Rosemount Ex
Transmitter matter and he too raised a number of safety concerns-during the course of his work
in the‘ : : . ~j|where he had worked previously, andinthe £y q0.
| Exc_
Within two mon'ths of the NU terminations, fﬁe NRC staﬁv chartered a task force to

review NU's workforce reduction process in response to its receipt of allegations from former

' As itis pertinent to thlS case, the supervisory chain for these allegers is descnbed
below (infra note 8 and accompanymg text).

information”in this record was deleted

in accordance wnth t §reedom of Informauon

Act, ew
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NU employees who alleged they were targeted for termination for engaging in protected

activities.” D o : 7 Ex1c

" The Millstone Task Force conducted transcribed interviews with NU management

officials about the workforce reduction process and with a number of individuals who were

D L L LI .

known to have been involved in pfotected activities at NU. [ o | whowere EX)C_

o

among this group of former employees, told Task Force members they were terminated for

engaging in protected activities.

s

SObsequently, the Office of Investigations (OI) initiated an investigation of the facts and

circumstances surrounding the terminations ofT | | - /t In addition to the €Y ‘)(
principals, Ol also interviewed line managers and senior NU executives, and developed a
. substantial evidentiary record.

In Part Il of this report. we discuss the duties and responsibilities of the subject
employees, their job performance and the protected activity they engaged in, NU’s workforce
reduction process in general, and its application to the Nuclear Engineering Department
speciﬁcally.' Part Hi contains our analysis of the facts, while in Part IV we set forth our
conclusions.

On the basis of the Task Force report and accompanying information, Ol's investigative
report and exhibits, and other pertinent materials,'wé are unable to conclude that there is a
reasonable expectation that it can be shown by a preponAderan‘ce of the evidence that in

terminatingT] .-,ENU discriminated against them for engaging in protected E¥7Q
L A :

—

activity.
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" 1l. BACKGROUND

A. Allfgers Employment History and A;’uwtqes | _ E y 7Q
1.
a. wzm_m. T an NU employee for approximatelyrw o at the E)( i
t?me of ﬁis termination in 1996, was a\ T o In this iiX')L
position, .jWas in contact with the . and vﬁfh staff at the various NU EXC
plants. During the course of-his empk-ayrhvént"wi.th NU,r worked on any number of projects Ek?‘\
relating to nuclear safety. r,b - o T T EKTIC
| - _work on this issue was discussed in his EX T
peﬁorrﬁénﬁe evaluation for that yeér (Exh. 18). Specifically, his work on a ' ' b EXC
that led the vendor to make ravisions to its design codes was highlighted (id. at 1). | EXIC
appraisal also noted, however, that nis” S - ; £
‘and that duning the n’e)-<t“y”e‘ar | _ would EX 7
‘ attémpt to address thesé communications problems by estabhshmg I " E'Y* C_

‘id. at 6).
“-'(.Exh. 8, at 8). He submitted a EL L
E\W

calculation file and’

{Exh. 34, at 3). He also provided his recommendations to Ex L

g 'rejecte_d\' . work because of an B

inadequate quality assurance (QA) review in changing the! ' : - Ex 1
- | o id. at4). Reactor ~EX 1T

and a desire not to bias__
Engineering also concluded that ‘ . : | - - BX
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j:erfofmance evaluation, though favorable (O for quality, the second highest EXTIC

ratmg in the NU system but at the “lower end of the Q range") addressed hIS failure to produce
0 . (Exh 19, K
- at1,5). EXT

performance eveluet‘ion. With respect to'__ ' o ‘hestateq: E,Z(')Q_

"1t should be noted that the calculations and work

[were] accurate and thorough, however, they were  _

not usable. ~ - needs to ensure that when EXTC
working to résolve a problem, that the methods and

approach to be used are concurred [in] by the

involved parties. The decision process and -
judgment on how to perform the' evaluations ~ EX I
resulted in work that was not as usable as it should

be, resulting in an NI [(Needs Improvement)] rating

for this task (id. at 5).

It was also noted in the evaluation write up that’ . had been provided written documentation EXC

indicating that 4(d.). Finally, under EXC_

the section of | . | | _jthe need to improve EXT

quantity of work anc-jI were identified as areas for improvement * EX
(id. at6) . | V-
Ec
| EXC

In‘response to his

(Exh.7,at41). His  BXTC

grievance was denied at the first siep (id.)., then filed an appeal to a committee of senior =¥ IC_

managers which included Eric A. DeBarba, Vice President, Nuclear Engineering Services (id.

at 42-43). — i,a'ppeak was again denied (id.; Exh. 23). E\L 7C/

v




Ol interviewed ;
fas meticulous but not someone who

produced a great quantity of work (Exh. 50, at 28). He also stated thatL- .1% . Ex

lwas perceived as a very hard worker (Exh. 51, at 16); Ex

He acknowledged a }as well, but said he did not personally have a problem £y 1C__

R e ek i B e

told Ol thatf o ;worked diligently, “but after a year you might 5 ol
ask yourself what he has been doing” (Exh. 52, at 27). He also stated that| ExT
gy Nl

—

b. Relevant Safety-Related Activities. As a-. » 3 AR - Ay &

performance of his regular day-to-day duties and responsibilities often involved Ext
him in séfety-related activities. TheL !probl'em, described in section lI.A.1.av Ex W
above, was one such issue tha‘r: - o Ex ¢
The, _ }»-wa's initially noted by a reactor engineer in 1994 (Exhs. 34, 35). BT
-’pen‘o'rmed an evaluation to i&entify the potential causer’_ : ‘ ’,(Exh. 34). Upon *EJC'C

completion of his evaluation in{" ‘he advised his supervisor of his conclusions By

\
relative to root cause (Exh. 8, at 3-10). His conclusions were not confirmed by a more detailed
J(Exh. 35, at 1). This resulted in a Plant Information Report (PIR) being written to EXC

initiate a root cause evaluation (id.). The root cause evaluation for the PIR was performed by

2[ also stated that‘f Jhad a very narrow view and that he was very opinionated: E_)C‘(

Once he formed an opinion, it was difficult -- Some people are

easy to talk about it and you change your opinion. ‘I do that all the

time. Other people, once they take a position they feel really

charged to stick with it forever. r ‘was more of that school of  EY 7L
thought (Exh. 52, at 47). -4

SENSI
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Reactor Engineering, Nuclear Fuels Engineering and the fuel vendor (Exh. 34, at 2). These
groups were unsuccessful in identifying a root cause and the PIR was closed with no

recommended corrective actions (i (_ ). Subsequent to cIosure of the Pm( jassigned E}( —L

another engmeer toconducta llhat estabhshed\ - Jconclusnons about the EY

) Ey

cause of the ~ere incorrect (Exh. 35, at 1).

An NRC Regaon | inspector performed an inspection to review the actions NU had taken -

in response to ther I i ‘__'J(Exh. 34).2 With respect to the!:_, T ORI

issue, the inspector acknowledged that the root cause had not been identified (Exh. 34, at 2).

He concluded however, that technical specification (TS) limits had not been exceeded and the
Iess than the [TS] limit” (id.). With EXK_
£ 1

plant's accident analysis was valid

respect to the'\ ' issue, the inspector found that NU'’s actions to improve the

calculation by tmprovmg\ pesngn codes was a technically sound approach for resolving the EY 1C_

issue (id. at 4). He also concluded that the basis for rejecting the recommended{ BT
'}:hanges, i.e.,Y o ) was appropriately documented and justified (id). E\A e
2. EX '
a. Position and Performance. At the time of his interview with the Office of
Investigations in March 1996,;— R had been employed by‘NU for more than' 'jlyears M
(Exh. 2, at 4). He started his career s an, | | jand BV |
subsequently was promoted to a supervisor lr. ‘(id ). During an NU | X1

tand he was removed from his superwsory posmon (Exh 3, EX )X

3 This inspector also reviewed d had expressed concerns about 10 D"K

fInresponse,| ’ rto resolve the issue, which he did to his EX
management s satisfaction (Exh. 35, at 4;

—
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at 10-11). He subsequently secured a position as al : - o up
- {ig. at 10).
Jperfcrmance, as documented in performan.ce evaluati.or}s"_f"c_arr - e{t’
were favorable (Q) (Exhs. 10, 11). In the[/ B -':‘evaluation however, | ]
in quality and quantity of work (Exh. 8,at5).. : P
I i~ﬁ|pen‘ormance appraieal, toIdIO'l that% 1failea”ie graspthathe Waet —

in a new discipline and to undertake to learn and do the things necessary to come up to speed

(Exh. 36, at 28-29). He also stated thatT ' | progress was exfremely slow which led him to £X 1

, = v
conclude that he was not committed to change (id. at 29). When asked ifL Jever failed to

complete assigned projects, . ‘stated that there were projects that were delayed, but@_['

not missed (id. at 32). He also said that he had to be with}_ on projects, i.e., handhold

him, a situation he described as burdensome (id. at 32). In terms of performance,; : _ \[\C_,
stated that he could not give‘-: the typical work he gavd Ta f/

| {'  |ad at33)

In a confidential memorandum prepared to support‘i_

-

_[selection for termination as ExX Y
part of the 1996 workforce reduction, Donald Dube, Manager of the Safety Analysis Section,

i ' o .
stated thaf| had received only one performance evaluation in the Safety Analysis \(:10

-

Section, the evaluation (Exn. 9, at 5). Dube further declared that _ .
| an AL

inflated pernormance evaluation for (id.).® Dube also pointed out as noteworthy the fact €1

* The 1993 evaluation covered the period when ' - B

5 In a February 15, 1996, letter to Wayne D. Lanning, NRC, on NU employee layoffs,

Ted Feigenbaum, Executive Vice President and Chief Nuclear Officer, NU, stated that
(continued...)
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~

that) " did not give out a single NI for a single attribute for 34 persons in the X

-~

section (id.). ' *also had indicated to Dube that(l:_._ appraisal would be FN Y

] o e
. ... The quantity and quality of work is very low. In
two years | can"count on one hand the number of contributions he
- has made, few if any that are significant compared to some[" " 4
e ""'_‘jwho number anywhere from 20 (about once per month) L\F\L,
to 200 (several per week) significant contributions. There are four
" in the branch with only 2 to 3 years of
~experience who perform 5 to 10 times the volume of work
produced by _is not committed to change. Efforts to EX1C
increase his productivity, including one-on-one training by the
supervisor have not been effective. ' - ESHC.
‘or several years and much of his energy is

pre-occupied with that endeavor. | should note that._ -
' effort in the branch, andwl
-~

low (id.). In éddressing{ \overal! performance, Dube stated: Xt

does display g-oc').d {eamwork (i_c_i_.).

. . g ' ‘
- Ol interviewed "’ :
.. | e
told Ol that| iand could
that he'was less productive than other individuals in the group (Exh. 38, at 36). He also stated
that| : | | | (id. at 44). During his
» : E}L—IL
interview with OI,‘_ , » took an unusually long time to

complete assignments and that there had been continued complaints about his performance

from people working on projects with him (Exh. 38, at 27-28). He-aiso told Ol that” EK_)Q

told Of he did not think tha” worked that hard to

catch up with the other people in the section and that he showed no interest in his work, but

5(...continued) ,
"throughout the NU system, less than 2 percent of all employees typically receive Nis (needs
improvement). Approximately 90 percent receive Qs (Exh. 27, encl. 1, at 5).

mmm@u—aéﬂm
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! | fExh. 40, at 2122, 27). He also tolg O thaf] e d
on the job “aimost every day” (id. at 44-45); _
b. Relevant Safety-Related Activities. Like! | : A:'f-.,regulazf duties and EXC

responsibilities involved the performance of 'safety-related activities. During his interview with

I

the Task Force, however.'

.;‘Exh. 2, at 13). These concerns involvedf

QDC_

d.

these concerns with y .Larry Chatfield, €x¢_

head of the NU Nuclear Safsty Concerns Program (NSCP), as well as his supervisor
—

-

m;state’d that the concerns he raised were addressed and that EXC_
he saw no changes in his re.lationships or performance evaluations for having raised these
issues (id. at 17, 23, 23, 32, 37; Exh. 3,'Iat 25; 29, 36, 39, 42).°
’Jalso stated that he had been involved ;*Jith the Rosemount Transmitter issue “to E—k-lL
some extent” (Exh. 2, at 10). In this regard, he s;ated that he was interviewed by Ol during its
investigation of NU's handiing of the ‘Rosemount Transmitter issue, and that he chose not to

have NU counsel represent him during his interview (id. at 10-11). ) further advised of EX ¢

® With respect to these five safety issues _ said he raised, Ol questioned whether
any of the five could be the basis for retaliation since they were satisfactorily resoived andhe _
received no negative feedback on any of them (Exh. 3, at 42). In response, | stated that t)( 7&
he was raising those issues as part of his job. Ol asked, “Is that why you raised thém? See,
I'm doing my job” (id. at 43). r‘ _Ireplied, “i raised them because what they would be called
would be protected activities. | don't know exactly why, you know, | was terminated” (id.).
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hearing that his name was used throughout Ot's investigative report, which he thought was

made known to NU management (id. at 13).
By way of background regarding ‘the Rosemount Transmitter matter, which also plays a

role in connection with al!eger[' a Rosemount Transmitter is a sensing element used to B 7C_
2

determine pressure or water level in a reactor's primary system. These transmitters became an

issue at Millstone in 1986 when five out of twelve transmitters in one reactor protection system

failed during cycle one operations at Millstone, Unit 3.
A technical evaluation was ‘prepared for the purpose of deterrﬁinihg whether the
Rosemount Transmitter failures e‘resented a significant safety hazard (SSH) requiring NRC
notification. The engineer who completed the evaluatxon ' - T eI
Th‘s engineer concluded that an SSH was presented The Section  E£XC_

Manager.\ Jidid not agree and directed revision of the Ex c_

evaluation to reflect his conclusion. The engineer refused, whereupon( @p’lc,
ltnat no SSH was presented and A

An NU Nuclear Review Board subsequently overturned the no SSH finding u&')L

and the matter was reporied to the NRC in March 1988. (Ol Case No. 1-90- 001 Report

(Aug. 31, 1992) at 23-24). After NRC notification, a number of activities and tasks were

~

T e

undertaken by NU to address the oroblem, and it was at this point in Novemnber 1988 that}
| requested and was granted permission by EX o

his management at NU to work on an ' A | \ E@

gt »

1 subsequentiy differed with Nb management over the manner of resolving the EXe

Rosemount Transm|tter issue. Thereafter, he ralsed concerns Wlth the NRC about NU’s

—SENGITIME-ALLEGATION-ANFORMATION—DO-NOT-HISELEOSE
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actions to address the issue. He also alleged that he had been harassed, intimidated, and
discriminated against because of his efforts to resolve these issues. An Ol investigation (Case

No. 1-90-001) was initiated in early 1890. Ol interviewed a number of NU employees including

. |
L |whose testimony concerned his actions to change the SSH evaluation to a non-SSH EXIC
finding. In concluding his interview| Jaiso told O he felt the problems| - T e

_experienced were the result of personality conflicts and he stated that he felt free to raise safety

concerns directly with NU (Ol‘Case No. 1-80-001, Exh. 11, at 7).

From the Ol report on the‘M investigation, it appears that none of the other EyYiC

termination decisions, including £y 1C

-

supervisbry personnel involved with the

DeBarba, see section I1.C below, was interviewed about the discrimination matter. EX T

DeBarba indicated during his Ol interview, however, that was in his group for a brief £¥ 1

. —

period of time in 1990 and 1331 a! the "very tail end” of the Rosemont Transmitter matter

" (Exh. 59, at 81).

3. £Y
~a. Position and Pen’orman-:e.‘.v | begah his employment with NU as a E\U’L
r 1(Exh. 5, at 4-5). He was later promoted to;'g

(id.). . performance evaluations for - EX
- " TRpe

.}vere both favorable (Q ratings) (Exhs.'15, 16). - The ] pérformance evaluation,

however, contained the following statements:
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is bright and capable, and with an adjustment in emphasns D[ 7C/

“canbe a strong performer in the[ jareas as
well. B

The| | “Thas a different role
than'in previous NU organizations. In the past there had been a '
role for al T

e

XExh 16 at1 6)

gy, !
ik r s e R SRR

When questioned by Ol,

ey

-

appraisals, stated that he had been trying o get

EYC

full time (id.).
in a memorandum prepared to sup,r.vorL!r 'selection for termination as part of the EMe_
1986 workforce reduction, Matthew Kuoinski Manage , Nuclear Engineering Support, stated:

Althought - rece ved an overall Q rating, his 1994

review noted that whiie. w L
. ‘ ' - _.was not

as good, leading to a weaker performance overall. His areas of

weakness were in the categories of Quality/Quantity, Customer

Service Orientation, Monitoring & Controlling, Planning &

Organizing, Initiative/Innovation as evidenced by Q [minus] ratings

in these competencies. He did, however, receive an E

[(Excellent)] rating in Problem Solving & Analytical Skills. The

review also notes, in particular, that although in the past there had

been a role fora person dndlcated almost exclusuve!y tof \/—Q

* this role
was no longer pessible to maintain (Exh. 14, at 2).

Ol interviewed )
| | B
Jabout his performance.. stated that

. _
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he did not believe that: carried an equal share of the workload, and he noted that

J

L .needed close supervision (Exh. 45, at 16). He also stated that/

e e s

By

~as was expected of those who worked in his group (id.).

EY
,flexlbmty and versat:llty were limited because most of his work

was o _lhad been trying to steer

, EL 7l
and to get him out into other areas, but

was not receptive to this (Exh. 47, at 23). He also stated thaty &
L ‘ ~ when he was told to do so (id).
b. Relevant Safety-Related Activities. told the Task Force that

, e

and that he had been *very involved” in
Rosemount transmitter issues with ’ testified during E)L'?L
the Rosemount transmitter investigation. In his testimony there, he was critical of NU, stating
he would not raise a safety concern witﬁin NU, but would contact the NRC instéad (Ol Case
" No. 1-90-001, Exh. 62, at 3). | "told OI that he also worked for
énd' that thiléi' was on a crusade, he and.

| iwere not (AE_xh. 48, at 25-28).

When questioned by the Task Force,-: ‘ jrecited- a list of safety issues he worked E\{. gy
on prior to his termination. These included l@ve! issues for PWRs and BWRs and some audits

he was assigned 1o pa%orm (Exh. 5, at 21-22). He aiso told the Task Force that he had raised

an issue with people in the NU NSCP just before his termination mvolwng

EX 1
‘that may have mvolved an unr°V|ewed safety problem (id. at 22).
During his later interview v.t Ol, however, ’ ' __was questioned about the nature of the EX 70
- - .

issue he raised with the NSCP staff before his termination. Ol inquired, “[yJou mentioned in

SENSIHVEALEECATIONINECRIMATION-~DO-NOT DISELOSE
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your pricr tesﬁmony that it was ironic that you happened to have -- you know, right before you
were terminated, the day before maybe or just before, that you had been talking with the

nuclear safety concerns people. Do you remember that comment?” (Exh. 6, at 11). In

r_,

response ’ ' stated, “Yes. ... | talked to them about some of the things that were going - [-YJ C
on real recently whlch was on that Vo _ ' \where there was what |
thought were irregularities in whether somethmg was a sngmflcant safety concern ornot, ...an

unanalyzed safety problem” (id. at 11-12}. When Ol requested the name of the person he had

spoken with in the NSCF?,-.; o stated he had forgotten, but that he could come up with it (id. 10
at 14). Ol asked. to think about it and provide the name so Ol could contact the

person (id. at 15). Whereupon,["_ | /stated he had not taiked specifically about the

potential unresolved saiety problem (id. at 15). Upon additional questioning by Ol - ' E_\.\//\C-’

admitted that he had not spoken to NSCP personnel about irregularities in the”

~—

L | at all, but instead about the manner in which the Plar_it Operations_Review E‘FL

Committee (PORC) meetings were conducted and QA qualification of TS software (id.

-~

at 16, 20-21). | " turther advised that both issues were satisfactorily resolved (id. F'\L‘]L
at 22-24).
B. The NU Workforce Reduction and Reengineering Processes

The Task Force and Ol provided'compr_ehensive information on NU‘svworkforce
reduction and reengineering initiatives. To summarize, in 1995 and 1996, NU developed and
~ subsequently initiated a workforce reduction program in an effort to achieve its business plan
objectives of operating efficiently and competitively in a deregulated market. (Exh. 57, |
at 21-22). Under the progrem, staff reductions were to be achieved by use of both voluntary

.

(early retirement) and involuntary (terminatiori) processes. Employees subject to involuntary
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reduction were to be evaluated and ranked, on a matrix, with their peers against fivefixed and
five supplemental huclear competencies (Exh. 27). The five fixed com'petehcies (Education,

| Experience, JOb Knowledge, Job Performance and Commitment to Change) were similar to the
elements and standards of the pe_n‘ormance evaluations used in the NU system. The
supplemental competencies (Leadership, Teamwork, Communication,
Planning/Organization/Decision-Making and Effectiveness) were developed by a task force NU
chartered to formulate the workforce reduction program and approved by senior NU
management (id. at 2). Managers, with input from their supervisors, were responvsible for
completing the matrices and were to base tﬁeir scores on an employee’s last two performance |
reviews and a prediction of how the employee was likely to perform in the future organization

(id.).
| An employee receiving the lowest seores on a matrix could be terﬁwinated. All NU
nuclear emp}royees were informed of the workforce reducuon in a July 31, 1995, letter from
John F. Opeka, then Execut ve Vice Presidant, Nuclear (NRC Task Force Report, "Independent
" Review of [NUY Workforce Reduction Pr rocess” (Oct. 2, 1298) Attachment 1 {hereinafter Task
| Force Report]). |
Managers wér‘e provided a detailed handout for their use in explaining the Workforce
Reductien F’rogfam to their supervisors and staffs (id. Attachment 7). in this Jvuly 27, 71 985
handout, the reasons for the workforce reduction aﬁd NU strategic business plan objectives
were addressed (id.). .This document also contained the staff reduetion target numbers that
had been identified by 17 functional area teams established for this purpose (id.). The target

numbers identified, 250 for the entire nuclear organization for the years 1996 and 1997 and 35

for Nuclear Engineering Services for the same two-yeer period, were described as best

WWW




-16-

estimates and NU’s early view of what wouid be required for it to reduce costs and be

Al

competitive (id ('_) '

| A key issue identified in the handout was the fact that NU would likely have to cutinto 'its
quality rated employees to “determine the best of quality” (id.) Subsequently. NU management
decided to impose the entire 250 person reductlon in one year, 1996. Nuclear Engineering
Services Vice President DeBarba, who was invoived in strategic business planning from the
star»i. indicated that the decision ‘tcv; combine the workforce reduction numbers for 1996 and
1097 was based on “humanistic” reasons and a desire for stability'(Exh. 58, at 23-24).
DeBarba also stated that senior management decided it would be more appropriate to do a
farger reduction'ear!y. and then wait ¢> see what came cut of reengineering and look at later
reductions then (id.). | |

All managers responsibie for completing matrices attended mandatory, workforce

reduction matrix training held between September 286 and October 5, 1995. As part of the
training, managers were specificaly instructed no;; to consider in any aspect of the workforce
reduction process an empioyse’'s sex. race, age. national origin, marital status, sexual
orientation, d: >abmy tamiy ieave siatus, or the fact that an employee may have previously

Pl

a: 181, Tne training materials distributed to managers

w)

o

enaagad in protacied activity (ExX0. 4
included a competency refe;enae guide for managers to use in rank'x_ng their employees. In this
‘guide, the term competency was defined interms of a bahavior that is observable, meaaurabie .
and trainable, and the character;s::cs or attributes associated with each competency were
described (id.). For exampieg, the characteristics associated with Tearmwork included

collaboration with peers, contribution at meetings, rapport building, .and team influence while the

attributes associated with Commitment to Change included ability to learn, adaptabili{y.

- S EGATION IN N
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flexibility, resilience, and managing change (seé generally Task Force Report,
Attachments 5, 8).

Completed matrices were t$ be reviewed and approved by functional directors and
officers, then forwafded to Human Resources (HR) for a consistenby review. HR reviewed all
matrix evaluations of employees identified for termination. HR also reviewed the last two
-performance‘ evaluations for these employees and the performance evaluations of the
employee(s) having the closest score to the employee identified for termination (Exh. 27).

Following HR's review, an additional, independent review was performed by the legal
staff. This review was to provide an “added ass‘urance"kthat “concerned” employees had not
been targeted specifically for reduction (id.) NU senior officers prepared a confidential
memorandum for use by legal counse: tha*; ldentifiea those employees slated for termination
who had raised concerns (Q.). A sancern was broadly defined to include (1) any nuclear or
industrial safety concern: (2) a gnevance. (3) a differing professional Opinion; or (4) any issue
réiséd by an empioyee that remotely couid be characterized as a safety concern or any
empidyee who testified before the NRC. é.ﬂ.c‘.uding'the Ol. as well as anyone whb had been
interviewed in connection .with or appeared as a witness in a Department of Labdr hearing
(Exh. 30). Empioyment counse: framm watin the company and c_ounsel from an outside law firm
then examinec the ™ icas and the st two performance evaluations for each concerned
employee (id.). Counsei a!sd_ reviewed the scores and performance evaluations of the

employee rated next lowest on the matrix to ensure that the concerned employee had not been

WGN—DQNW
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unfairly rated. In éddition,-counsel reviewed a andom sampling of additional matrices to
confirm that the process was being fairty appﬁed (id.).”

Upon completion of the added assurance review provided by Iegél counsel, the matrices
were forwarded to an Executive Rgview Committee for final approval (Exh. 27). Upon final
approval, the Executive Review Committee submitted the list of employees designated for
termination to the Manager, Equal Employment Diversity, to assure that there was no adverse
impact on any grbup 'proAtec:ted by law due to race, age, or sex (id.). The matrices identifying

employees to be terminated were not considered final until the review process was completed

(id.).

As stated in the handout provided to managers. the goal of the work force reduction
program was to achieve a properiy sized worKicree, co'r.c{r ised of employees with the right kind
of skili sets, so that NU couid corpete successfully in the year 2000 and the years beyond
(Millstone Task Force Report. Anachment 7). Atthe same time as the workforce reduction
program was being defined and oeveioped, NU also was exploring ways to operate its plants
efficiently, competitively, and sa‘sly (Exh. 59, at 15-18). This "reengineéring process”, as it Was

r.n iants in the country, and incorporating the industry's

B

Pt

called, involved locking at the best

(O

best practices into a naw 0rganizat.on (igd. at 13; Exh. 80, at 8). in looking at the best industry

practices and its current nuclear organization, NU identified functional areas that would not
require as many peopie in the future (Exh. 58, at 13.). Engineering. particularly the

engineering design crganization, was identified as one of the functional areas where improved

"According to information suppiied by NU to the NRC Office of inspector General in
connection with its 1288 inguiry into the NRC staff's handling of this case, the added assurance
review did not result in-the removal of any empioyee from the termmat‘on list. However, 19 of
the 43 employees on the list were not terminated. : ‘
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and revised work initiatives would enable NU to produce a better product at a lower cost and

with less people (Exh. 59, at 13-18).

Having concluded that its strategic business plan objectives couid be achieved by
adopting the best industry practices and having developed a workforce reduction process for
‘bringirig_about the downsizing which was based on theee best practices (Exh. 60, at 8), the
company now was ready to implement the Wofkforce reduction.

C. Nuclear Engineerfng Department Reduction Process

in 1996, the NU Nuclear Engineering Services Department was under the organizational
respoesibility of Vice President DeBarbe and consisted of five engineering divisions (Exh. 26,
at 2). Nuclear Engineering Services, the relevant division in this case, was under the
directorship of Mario Bonaca and in‘cluded Nuclear Fuel Engineering under Manager John ‘
Guerci, { Safvety Analysis under Manager Dube, . £Y e

\and Nuclear Engineering Support under Manager Kupinski, which was | B

(id. at 3).2 | | |
Prior to completing the workfarce reduction matrices for their respect_ive sections, the
L» ) e- Dube, Kupinski, and Guerci -- met to discuss the matrixing process in E'/%'IQ
order to assure t‘n;t they understood the rules before proceeding (Exh. 37, at 11-12; Exh. 43,
at 11-12; Exh. 49, at 18-20) . They also sought to develop a uniform and consistént approach
for rankihg employees (id.). Specifically, they agreed upon an a'verage (median) renk to be
assigned to emplgyees in their sections (id.). They gave this information to thqﬁ" R : W’L

L and instructed them to use it, along with the

® Additionally, as we have already seen, " E_\/L

3 |
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competency descriptions and guidance, in performing the matrix evaluaﬁons (Exh. 37,
at 13-14; Exh. 42, at 17).9 In describing the managers’ role in the process, Dube and Kupinski
stated that upon completion of the matrices by the supervisors, the managers were to review
the scores %or consistency and to normalize them as appropriate ( Exh. 37 at 13, Exh. 43
at 11-13). |

Upon receipt of the completed matrices from the supervisors, the managers met and, as
described by Kupinski and Guerci, compared matrix scores from their groups with other groups
for consistency (Exh. 43, at 12-13; Exh. 48, at 19-20). The matrices for Dube'’s, Kupinski's,
andAGu‘erci’s branches were completed as required, meaning employees had been evaluated,
scored, and ranked. Employees identified for termination were to have an “X” placed in a

column on the matrix next to their names. However, no employee from the f,}( gL

was “X'd." i.e., identified for termination. (Exh. 37, at 19; Exh. 43, EY 7¢_

-

at 15-16; Exh. 43, at 13).

The managers subsequently sent these matrices to the Direétors (Exh. 37, at 18;
Exh. 43, at 16). Bonaca reviewed ths matrices for his division énd discussed with his managers
the fact that all had the same median (Exh. 56, at 45). He also noted that none of his
managers had id_entified any employee in the division.for termination (id. at 49-50). inthis
connéction, during his Ol interview, Bonacavstéted that he did not believe further reductions

were necessary based on his view that his department had already reached its reduction target

® These managers' approach differed somewhat from the process described during the
workforce reduction matrix training in that the supervisors were to provide input to the
managers, who were responsible for completing the matrices (Exh. 27, at 2)..
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i

of seven through eight early retirements (@.l at 38). Consequently, he sent the matrices
forward to Jeb Deloach, Staff Assistant,'® who in turn submitted them to DeBarba (id. at 50).
Accﬁrding to Bonaca, DeBarba contacted him ébout the matrices for his d-ivision.11
Bonaca indicated that he was told that there could be more cuts beyond the target numbers for
the departments (id. at 58)‘. Bonaca also stated that DeBarba said he had looked at the
matrices for the branches and noted eight names that were at the bottom of the matribes, |
includinﬁg( “ o | (id. at 59-64).' DeBarba discussed cutting the department BY e
by those eight employees (id. at 65). In response, Bonaca tofd DeBarba that eight was far too
many to cut (id.). Bonaca stated that he told DeBarba he would need to consult with his

managers in order to get their perspective on the cuts DeBarba was suggesting (id. at 65-66).

0 Jeb Deloach, Executive Assistant to NU's Chief Nuclear Officer, was then senving ‘as
DeBarba’s Staff Assistant on reengineering initiatives for Nuclear Engineering.

" DeBarba actually contacted Sonaca twice about the department matrix scores. Inthe

first instance, DeBarba questioned the matrix score forf - _ awell-known NU- .
whistieblower. Bonaca admitted to DeBarba that the score had been revised upward athis
suggestion because of | ‘involvement in protected activities (Exh. 56, at 51, 87-89). After’ EYXC
DeBarba pointed out this was contrary to the direction they were given not to consider protected_ ey
activity in preparing matrix scores, Bonaca returned thel matrix toi K

for reassessment, and it subsequently was returned with the original, lower score (id. at 53-56,
90-92). 2 .

Uttimately, became one of the five individuals whose name was put forward by EY

the Nuclear Engineering Services managers for termination (Exh. 49, at 30). His name,
however, was later pulled from the list of those 10 be terminated, although there is some d!spute
over whether this was done at the benest of DeBarba or his superior, Executive Vice President
Opeka (Exh. 59, at 62-63).

2 During his Ol interview, DeBarba stated that he did not recall providing names to
Bonaca (Exh. 59, at 57). Based on Bonaca’s recollection Bonaca, who recalled DeBarba o
reading the names of the employees from the bottom of the matrices (Exh. 56, at 53, 78), itis
 fikely that DeBarba provided Bonaca with the names of employees to be considered for
termination from his division. -

H
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Thereafter, Bonaca contacted his managers (Exh. 56, at 71). In describing the
substance of his discussion with Bonaca concerning staff cuts, Kupinski stated Bonaca told him
to generate a list of employees for termination (Exh. 43, at 21-22). He aiso indicated Bonaca
mentionedih !as a candidate for termlnatlon based on hxs matrix score (id. at 22-23). Y
Guerci stated Bonaca called him and advised that DeBarba wanted to consider cuts in each
department (Exh. 49, at 26). He also said that Bonaca gave him the names of two employees
from his group who should be considered for fermination in that “{t]hey were the individuals with
the lowest [matrix] scores in the department” (id). N lwals one of thé names. Dube declare@ EXC
that Guerci, who was acting for Bonaca because he was splitting his time between his
directorship responsibilities and reengineering activities, contacted him and identified \@for B
termination (Exh. 37, at 19).‘ ~as the lowest ranked,' : ‘ J(ld L\é')Q/
at 19-21, Exh. 9).
In response to Bonaca's request, Kupinski went Eack to his four supervisors, including

jand advised them that they erre to recdmmend one or two individuals they felt were the  EY ¢
lowest rated individuals who “could ultimately be thrown into a pool for workforce reduction
con5|deratno'xs (Exh. 43, at 20) supervisors designated those employees, and accordmg
to Kupmskl he and the other three man iagers, who had similar lists from their divisions, met to
identify the dopartment employees who would be put forward for termination (id). Companng
the lowest rated individuals in their groups with the lowest rated individuals in the other groups,
Nuclear Engineering Services Department managers went around the table and dlSCUSSGd

each candidate and the impact of the candidate's loss on the organization (Exh. 42, at 46-47;
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Exh. 43, at 29-30). Based on those discussions, they identifiéd eight employees for termination

(Exh. 42, at 49)." | |
The list of the lowest ranked employees was then provided to DeBarba, who met with

his directors to diséuss the employees identified (Exh. 58, at 74-75). Bonaca, who was in

attendance at the meéting, described the process as fluid, with names beiﬁg discussed and

changed, including, at DeBarba’s insistence, the addition of Bonaca’'s and DeBarba’s

to the list of possible terminations (Exh. 56, at 75-76). BLIC

Following the meeting with the directors, Bonaca was contacted by DeBarba and told

thatl ‘ " DeBarba read to Bonaca the names of &% L
those employees from the bottom of the matrices who would be terminated. Among the
employees identified were | j(@. at 77-79). EX I
Il ANALYSIS
It is clear from the foregoing thatall - allegers engaged in protected activities; that GX 1~

-

management officials were aware of that féct; and that their terminations constituted adverse
action. We need not rehearse the avidence of those elements of our inquiry because we are
persuaded that the fourth required eiement for a discrimination determination has not been

- established. More particularly, we believe the Task Force and Ol records provide insﬁfficient
suppbrt for a finding that the protected activities of one or mcré of the allegers influenced the

termination decision. To the contrary, in our view, such a finding would rest on pure conjecture

“According to Guerci, of the eight names provided to DeBarba, five were the names of .
employees to be terminated, which included], and three were  ENTIC_
additional possibilities (Exh. 49, at 29-30).

—SENSIFEAEEGATIONANFORMATION—BO-NOT-BISSLASE-
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and, as such, would not survive the preponderance of the evidence test we consider applicable

in these cases."
A Protected Actfvity/Adverse Action Causal Nexus

As is typical in cases such as this, there is a total lack of direct evidence that might point
in one direction or the other on the questioh whether the inclusion of these allegers oh the list of
102 employees slated for termination had a discriminatory foundation. That being so, the
inquiry cdmes down to whether there is sufficient circumstantial evidence making it more
probable than not that their protected activitiés played at Ieasi some rolé in that inclusion.

in any reduction-in-force prompted by a perceived need to downsize the overall
employee complement, the employer may properly take into accqun-t the relative capabilities
and past performance of these individuals who might be considered for termination. In this
instan_be, as detailed in Part ! above, NU put into effect a comprehensive process for the
evaluation and ranking on a matrix of employees subject to involuntary reduction.

As matters turned out, the Task Fo?ce and Ol did not have a\}ailable to them, in the
course of their inquiries, the matrices Qf the empléyees who were not among the 102 who were
terminated. Thus. an inguiry into whether there was invidious disparate treatment of the |
individuals here involved was effectively foreclosed by NU'é destruction of these records.' But

the record does refiect that ali three of them faired poorly in the evaluation process; indeed,

they ranked at the bottom of their particular rating groups.

: "4 As will be seen, in reaching this conclusion we have considered the differing results
that were reached by the Task Force and an Ol investigator.

. S |t cannot be inferred on this record that an improper purpose undergirded the decision
not to retain the approximately 3000 matrices of employees not involuntarily separated. That
decision well could have been based on a belief that there was no cause 10 retain such a large
bulk of material that seemingly had no further useful purpose.
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'fhe record further negates any suggestion that those rankings may have had a
discriminatory underpinning. For one thing, no reason appears why the management 6fﬁcials -
the first and second level supervisors -- réspoﬁsible for completihg the matrices might have |
-desired to pfovide these allegers with unjusﬁﬁable low evaluations in retaliation for their |
engagement in protected activities.'s More importantly, peers of allL | Jmen confirmed the B¢ 3C_
existence of performance ‘shoncomiﬁgs that could easily justify the rankings‘that were giveh to
them. | | - ~ iand, additionally, there was some 2 &

doubt expressed as to the worth of his work product.

the length of time he took in completing'assig‘nments. X
For his part, : “was thought by peers to affect his ability to EX e

carry his share of the workioad.

Against this background, the guestion naturally arises: what evidence is there that might
nonetheless cast doubt upon the legitimacy of the inclusion of the three allegers in the group
ultimately selected for termination? Given that DeBarba apparently was the ultimate

decisionmaker in that regard, the focus is appropriately on him.""

'* Among the) gliegers, the only specific suggestion of a discriminatory mqtiye by a
 first or second level §upevisor wes lodged byl {who suggested that his{ '

Jhad expressed a dislike for - and might have discriminated against E/\I’L
secause he was a\ : £xh. 5, at 25). As we explain below, however, in

the context of this record we do not consider' ,cla}ms of discrimina'tio'n
~ based on their purported association with )sufficient to create an inference of retaliation.

Relative to the first and second level supérvisors. it is also worth noting that vy,hen f(heir
initial input into the matrixing process was completed and forwarded to Bonaca for his review,
no one was “X'd" for termination. '

7 As the third level supervisor involved in the Nuclear Engineeriqg erartment '
workforce reduction process, Bonaca also is a potential source of anv discriminatory action Y

against thel" pliegers. As is evidenced by his actions regarding’ Ysupra note 11),
N - (continued...)

. : _ ) )
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pa—

In the case Ofi '_DeBarba wés a member of the ;ommittee of senior NU managers Fi}é_ L
that ultimately rejecteq v ‘(:performance a_ppraisal. Standing
alone, that involvement scarcely allows an inference of a retaliatory motivation. And there is no
other evidence that might permit such an inference.™® .4

'R

’whose involvement in

-—

protected activities may well have had been regarded by NU management (including DeBarba)
as a substantial annoyance. But that fact, too, is not enough without more to support an

inference of retaliation. Further in this connection, it does not appear that the association of

t EXY I

n

these Jallegers with'w and his safety concerns was of such maghitude asto méké [
likely that DeBarba wouid have taken the association as a reason to get‘rid of them.

" Thatall  allegers ended up on the list of the forty-three employees who received EYIC
the so-called “added assurance” review also does not assist their ctaimé. Presence on that list '
assured neither termination nor retention.' According to information supplied by NU to the
Office of the Inspector General at the latier's request dgring its 1998 inquiry into the
investigative and enforcement processss followed in connection with this case, nineteen of the
forty-three individuais on the "adgdec assurance” Iistvwe}e eventually removed from the list of

persons to be terminated, althougn none as the result of that review.'*

*7(...continued) : '
however, his central-concern appeared to be avoiding, rather than precipitating, any protected
activity-related problems.

. '® Bonaca also indicated he was inQoIved in. . V,;which convinced him that E‘L\’Q
was not a good performer” (Exh. 56, at 96). ‘ -

-

'® Other information supplied by NU to the OIG revealed the following: Of the more fthan
90 employees who raised safety concerns with either the Employee Concerns Program or its

equivalent predecessor at Millstone irom January 1980 to January 1998, five were inciuded in
' ' (continued...)
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B. Millstone Task‘Forc_e/Ol Investigator Concerns |

What reméins for consideration are the concerns expressed by (1) the Task Force'in its
October 2, 1996 report; and (2) the OI investigator with principal responsibility for.this' case' in
his December 10,"1997 memorandum to the Office of Enforcement (OE) (Dec. 10, 1997
Memorandum from Daﬁ Gietl, O, to Mike Stein, OE [hereinafter Ol Investigator Memo]). On
analysis, those concerns do not aiter our abpraisal of the record before us.

1. Workforce Reduction Process |

The Task Force was critical of some aspects of the NU workforce reduction process
(Task Force Report at 23-29, 4.0) _ We need not dwell at length upon those criticisms. Suffice
it to say that, to the extent meritorious, none of them will further a condusion that these
allegers’ inclusion in the reduction-in-force was driven at least in part by their protected
activities. |

ftis, ‘of course, true that, as the Task Force emphasized, the subjective judgments were
involved in evaluating and ranking employees as an integral part of the workforce reduction- |
process. Such is inevitably the case where an appraisal of capabilities and performance is
_undertaken. There is. however, a total lack ot a record foundation for a conc!usioﬁ that the
supervisors who ranked them took advaniage of the subjective nature of the appraisal
components to downgrade unfairly the allegers’ value to the organization; Once again, that

these individuals turned up at the botiom of the ranking order could be attributed to

A shortcomidgs which not only the supervisors, but also peers, had noted.

¥(...continued) : , .
the 1996 layoffs. Of the five, three were among the individuals on the list for “added assurance
review. In addition, two employees whose names appeared on both the Employee Concerns
Program and “added assurance” lists were not laid off. '
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2. Backfilling/Downsing Safety Implications

‘In his December 10, 1897 memorandu-m to OE, the Ol investigator found that the scope
of the NU downsizing, which at one point included thé péssibility of‘backfilling vacated positions
with new employees, made the whole purpose suspect and open for abuse. ln.tr\is context, the
Ol lnvestlgator also stated that it did not appear NU addressed the question of how mahy
layoffs could be made before plant safety was impacted and descnbed this as an additional
indication of a desire by NU managemént to rid themselves of employees they did not want,
including empioye'es who had engaged in~.protected activity (Ol lnvestigator Memo at 1-3).
Similar concerns were expressed by the Task Force (Task Force Report at 32-33, 39-41).

Though there is evidence NU managément origina!lyhmay have intended to backﬁll
some positions vacated by empfoyees who had either‘ retired or were terminated, the backfilling
plans were abandoned when NU counsel advised that it would be inappropriate to backfill
pééitions reduced through‘ a downsizing (Exh. 61, art 16). NU supervisory officials, includingl
DeBarba, clearly were aware of this fact when final rerminatiorr selections were made (Exhz 59,
at 39-40). The possrbmtv of backﬂnmg thus was not a factor in those selections. Whét is left

‘then, is to determine how the aborted _DOSSlbtllty of backfilling provides evidence supporting 2
finding of discrimination relative tc thess - él\egers. This is a connection we are unable to E¥TQ
make. - |
By utilizing an evaluation procéss for individual employees trrat relied heavily (and quite
properly) on ;ob performance factors, it was inevitable that, if the process was carried out
appropnateiy, the poorer penormers-ww d be identified at the bottom of the matrix, thernby
making them subjecf to termination. NU managers themselves noted this, stating that the

purpose of its workforce reduction program was 1o terminate those employees who would be of
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Iime' value_ to the organization (Exh: 56, at 33; Exh. 57, at 42, 46, Exh. 58; at19, 46). a distinct

| possibility with an employee whp i5 a poor performer. None;thAeless, whether the original
suégestion to use backfilling was svidence of the improper use of a reduction} in force to

- achieve "fdr cause” termiﬁations, as the Ol investigétor (and the Task Force) seemed to
conclude,® it is not evidence that the employees involved weré being targeted for elim»i'nation

" because of protected activity, the harm about which the NRC is concerned.

So too, the Ol investigator's conclusion tHat discriminatory intent can be inferred from

_Vthe_a fact ihat it did not appear NU manégemgnt had addressed the question of how many layofts
could be made before plant safety was impac;téd is rhispiaced. This statement appears just |
after a discussi_on of the use of the workforce reduction to achieve more efficient, albeit safe,
facility operation, in which it was noted by the Ol investigator that “the safety factor was a .
consideration of all the individuals interviewed particularly OPEKA, [Robert]»BUSC.H,
tPrésident. NU Energy Resources Group}. and DEBARBA" (Ol Investigator Memo at 2).
Clearly, this latter statement was supported by these individuals’ testimony, in which they
described a process by which func;{:ona! areas wére identified so as to achieve improved
operations througﬁ implementation of best indUstry practices, theréby allowing more efﬂ;::ient
but safe operation (Exh. 80, at 8-9; Exh. 61, at 9; Exh. 58, at 1 1). This also is consistent wjth

the documentation NU prepared for briefing its managers and supervisors on the workforce

2% |n‘both the Ol investigator's memorandum and the Task Force report it was
suggested that NU's original intent to use packfilling and the fact that, once backfilling was
abandoned, some managers; including DeBarba, changed their termination lists was-evidence
that the entire process was not intended as a reduction in force, but rather an attempt to
eliminate unwanted employees without regard 10 critical personnel needs or safety

- considerations (Ol Investigator Memo at 2-3; Task Force Report at 25-29).
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reduction process which highlighted safety as a primary consideration (Task Force Report,
_Attachmeht 7). | |

In fact, although framed in terms of “safety,” the Ol investigator's ultimate concern
seemed to be what he found was DeBarba's failure to justify going beyond the original “target”
number of seven reductions, to mandate four terminations even in the face of sixteen poSitions-
vacated thrdugh vo!uhtary retirements and unfilled positions (OI Investigator Memo at 2). As
with backfilling, however, we are unable to perceive that this acfion. alone on; in concert with
other management activities, éuggests discriminatory intent. Assuming that the target number
was seven and it was exceeded as the investigator asserts,?' there is nothing that indicates
DeBarba's action in requiring terminations beyond this numbber was rooted in any
discriminatory intent. As the evidence indicates, with one exception (which we discuss in
section 111.B.4 below), he identified the_' individuals with the lowest matrix scores in eagh of
the four departments (Exh. 56,‘at 59). There is nothing to suggest that an improper factor
other than the facially neutral matrix scores was the impetus for his action.

Finally, to the degree safe operation was a concern, with respect to the final
‘determination regarding the four individuals who were slated for termination -- one from each of -
the four departments the managers of the departments were ésked to identify the lowest
rated individuals in their respective departments.  in determining who those individuals were,

the managers considered those employees they could best do without, i.e., which potential

21 |n addition to testimony from NU officials, including DeBarba, which suggested that,
~ within the broad goal of eliminating 250 employees, the target for any one group was flexible
(Exh. 48, at 9, Exh. 58, at 25, 45), there is also DeBarba’s testimony that he understood that

unfilled vacancies could not be used to meet target goals (Exh. 57, at 48-49). The latter
interpretation is borne out by the fact that by reason of the voluntary refirement process, 144
NU employees accepted early retirements, requiring 106 involuntary separations to reach the
goal of 250 (Exh. 27). As has been noted; 102 employees eventually were terminated.

SENSIFHYEAR-ECATION-INFORMATION.=2 DO NOT DISCLOSE
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terminations woutd-have the teast impact on performance in‘their department (Exh. 41,

at 11-12; Exh. 42, at 47, 48-50; Exh. 43, at 28; Exh. 48, at 19).2 The four managers, based on-

input from first-level supervisors, made g}ef_lecting this consideration EY

(Exh. 42, at 49; Exh. 49, at 27). o ' I | Jwere e
subse’quenﬂy made part of the final termination pool of 102.% Again, we are unable to diécern

" any evidence that supports an inference of section 50.7 discrimination.

3. { “ Association E—% e

—

We have already addreséed the issue of whether there is a record basis for a finding, as

|for termination By

-

the Ol investigator would have it, that DeBarba “singied” outi
r -t - . '
because off (O! Investigator Memo at 3). None of the EY e

factors to which the investigator points would raise such a finding above the level of rank

2 The Ol investigator suggests that a conflict in testimony between Bonaca and
DeBarba over whether Bonaca ever toid DeBarba he did not want cuts is another factor in
concluding there was discriminatory intent on the part of DeBarba (Ol Investigator Memo at 5).
We see no such connection. As Bonaca's testimony makes clear, he protested that the eight

_suggested layoffs were excessive and insisted that he be able to get feedback from his
managers on possible performancs impacts refative to each of the eight individuals suggested
by DeBarba (Exh. 56, at 63). As we note below, this was done, and the input was provided to -
DeBarba, who apparently considered it in arriving at the final termination figure of four (see
supra note 23 and accompanying text). ' :

2 The other person terminated| : " indicated when questioned by Ol that enc

L__ __wasnot involved in safety-related matters so that section 50.7 discrimination. could not have EYX

been the cause of, _termination (Exh. 55, at 41). As we have already indicated, the fifth

individual recommended,| . _was removed from consideration by NU management, ¢

apparently because of concerns related to involvement in safety-related matters (supra

note 11). Although the Ol investigator suggests that inconsistencies concerning DeBarba’s

testimony about the removal of = - _ om congideration for termination provide further EX

support for a finding of discrimination regarding ' (Ot Investigator EX ¢

Memo at 5-6), in the totality of the circumstances we are unable to reach such a conclusion.
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speculation.?* To repeat, it simply does not follow from the fact that DeBarba migﬁt have known

2V &

rﬂ Y . . :
both of[ protected activities and of these allegers’ association with him that DeBarba’s

_ termination decision.likely was influenced by that association.

4. Comparison o.flr A T EX
The Ol investigator also suggested that questions about DeBarba'’s intent arise when his

statements that he wanted to remove the lowest rated _empIOyeeé are contrasted with the fact

th'ét\ - I _ ~ Kupinski haﬁ lower scores than EY 7C—

_ 4Ol Investigator Memo at 4-5). In reaching this conclusion, the investigétor seemingly BNV

failed to take into account the fact that the ...  olved disciplines and - EX I

undertakings entirely different from those refevant to the other three grbupé:fi Ex1C_

=xh. 26, at 4). EX 1
As Kupinski observed, in deterfnining'which of the eight low-ranked empioyées in his
organization should be identified for terminaﬁoh, he looked beyond the matrix evaluétion. I-n
- addition, he inquired into the value of the -particular function and;effon of tﬁe group in which -the
individual was employed, as well as into the impact on the group of a loss of that individua\

(Exh. 42, at 54).

Clearly, his conclusion thaf termination would have minimal impact on the EXTC

“functioning of his : ' cannot be regarded as suspect given the £Y7C_

~ # The Ol investigator uses; termination to buttress his argument that DeBarba was EXT
intent on using the workforce reduction process to eliminate individuals he did not want, citing a
DeBarba comment that, based on his experience withl during the grievance process, | ExX X
was not the type of person that belonged at Millstone because{ (o
Investigator Memo at 7), a comment that could not be located in DeBarba’s transcript of
interview with Ol. Like the Task Force, however, he apparently did not reach the conclusion

that”™ A S
SENSITIVE ALLEGATION INFORMATION -- DO NOT DlSCLOSE
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assessmment of his performance by his first-level supervisor and peers alike. Noris there
anything in the Ol record that might counter Kupinski's apparent further conclusion that, while

their matrix scores might have been slightly fower than that off the value of thé_ By

- - —

’ .}employées to the discrete type of work that group performed made their

retention of greater importance to the overall organizaﬁon. in short, on the record at hand, all

that has significance in the context of this concern of the Ol investigator is that no individual in a

was retained notwithstanding a lower matrix score. N

discipline akin to that possesséd byf?A
[V. CONCLUSION

Based on all the foregoing, we find that we are unable to conclude that discrimination

5 |n'so concluding, EX

—

was a “contributing factor” in the terminations of 1

we necessarily also find that, under a preponderance of the evidence standard, the staff would '

not have enjoyed a reasonable expectation of proving discrimination in this case.

25 |t appears from the material furnished by NU to the OIG in November 1998 that'
g

respectively, and that o : :
While noting these racts for the sake of completeness, we do not believe they serve

eithgr to support or to refute an inference that their 1996 terminations were pretextual. That
termination was not for cause but, rather, was part of a reduction-in-force. Moreover, some 27 .

of the laid-off employees subsequently{ oo _ : B
and there is nothing before us that might indicate that the reasons that led to the inclusion of -
in the reduction-in-force would have precluded their satisfactory performance FX )

in the positions-+6 which they were assigned upon reemployment. On the other hand, the mere
fact of reemployment does not compel an inference that protected activity did not play any part

in their being included in the reduction-in-force.

SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE




ATTACHMENT 4

 CASENUMBERT-67:007 .
[ALLEGATIONS OF ¥ EXC

[. INTRODUCTION

By August 2, 1995 Iette'r*m ' ﬂwas informed that, as of that date, his E%'K'_,
emp!oymént with Northeast Utilities Systerﬁ (NU) was béing terminated “due to performance
deficiencies and poor supervlsory judgment” (Exh. 4)." At the time, o "} was employed by EY L

'NU in the capacity of Supervisor, Electrical Engmeermg in the Engme-e”rmg Services
Department {ESD) for Unit 2 of the Mlllstme nuclear power facility. The letter was signed by
F ) \ immediate supenor,L o Manage'-NJclear Doszgn Engineering for E)(‘)L
Unit 2. |
.. As authorized by NU internal personnel policy and procedures,g' "";}filed a grievance EXIC

ii which he asserted that his termination was “unwarranted and unjust." The grievance was

submitted to a committee.consisting of three NU vice-presidents. In an undated decision

“.SEXh_?) the commlttee\ ' _ o : o - _.,;,}E\“]L
) ) - ._ﬁb o -—-~.~ | The decision stated that the termination had been

founded on management's belisf t'nat.' _ “had exhibited performance deficiencies and poér 12 G

supervisory judgment” with regard e an untoward incident that hadf , o }(a EX1C

month before the termination) in cannection with Anticipated Transient Without Scram (ATWS)
testing. It also found tha—’- ' "A}wad not demonstrétéd “the supervisory skills necessary for his E\tjc_,

position as a Supervisor.” Nonetheless, the committee conciuded that his deficiencies as a

s

' On the same date ‘—..;‘ SR T termmatlon b ';‘ e ﬂl'm
without, according to him, ahy statemnnt of reasons being provided (Exh. 12, at 13 14)

e i !Exh 12, at 24-25). EX 7C_

informatiorin this record was deleted

in accordance with the Freedom of Information
- Act, exemptronr

Fon- =557
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supervisor had not been adequately communicated tobbeeause corporate and B0
_departmental guidel'ines had not been followed; in short, he had not been provided with an

opportunity to demonstrate that he could improve his performance. It was for this reason that

L - Ex e

A allegations before this Com_mission were the subject'of an extensive By
investigation by its Office of Investigations (Ol) that produced a record containing & total of 50
intefview transcripts and documentary exhibits. As presénted to Ol, those allegations are:

. That his ern,:ﬂoyrrenL tarmination on August 2, 1995 was occasioned by the raising of
safety concerns in connection with an Englnaernd Safeguarf‘s Actuation System (ESAS)
modification project to which r s eiecirical engineering group had been aSSIgned and, therefore
was in contravention of 10 C.F.R. § 5C.7.

2. Thai the statements in the grisvance committee decision reflecting adversély upon
his performance 2s a supervisor consttuied continuing retaliatory action on the part of the
licensee. |
In the ensuing sections Sf s eport, we deal first in Part Hl with the facts pertaining.tO.
each of the foregoing issues. Cn~al é:cre‘ we are satisfiec that the Ol record is éufficien:tly
comprehensive with the conseguence that no additional factual inquiry is required. In Paﬁ mn,
we turn to an analysis of the facts anbd. in Part IV, we reach a COHC‘L‘ISiOT‘I on each issue. In
sum, that conclusion ?s that:j—"nerminatiph was due, at least in part, to retaliation fora FY w0
protected activity in which he had been engaged but the same cannot be said regarding the

challenged content of the grievance commitiee decision.

WWW

g
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BACKGROUND

A. bNU Employment History and Activities E\{ T

1. ‘ Position and Performance

(/\L’\C,

Untl‘ his termination in 1285, he worked in

sssentially elsctrical engineering positions, rising 1 rough the rarks u bevom.nﬂaSJpewlsor

in the early 1980s.°
Over the vears that he worksd in 2 supernvisory szpaciy at Millstone, he reponed (o]

~

f Géiarant mananers i ns ~ the last two of

several Cifgrent managers ,"

(Exh. 124 jtwasin all respects favorable and, in several

: Mcre sp Hisaly, tre fxtizwing appears in the file compiled by the Ol investigator that

(In ihai regard, the file 9{'
—'»d in 1982 rather than as recalled in his 199_?_ or

mdlcates that thes
interview (Exh. 3,

[~

¢ 7Y 0N 1.983.) n\wm
. c;{'nat he occupiad at the time of his Vrminatnon.
1n his Ol intervi evi. ho\.ever Mwas somewhat criticai of ieffectiveness as B
asupe»—v-bm (EXh. :;9 a. 9-10. 12 £ might be noted that uniensise g fOr ONly fourf\é-)c
tl"S[’ Ll e s -.XM(ld at7). £y




| 'lwas
considerably less Iaudatory in that it included a needs improvement (“NI") rating in the category
of “monitoring & controlling work progress” (Exh. 18).° In addition, under a then newly-instituted

" Nuclear Incentive Performance Program (Nl-Pl)' employed to determine individual 1995 salary

increases based upon the quality of 1994 performance.| . Wwas ranked mf I EK-)C
the ' ‘ Ysupervisors in his rating group (Exh. 28, at 4 F\L X .
As previously Noted . . ) yemployment was terminaied on August 2, 1895 “due 1o

+ performance dgiiciencies and pocr supervi isory ju dyment“'

Y

2. Reievan: Sa‘sy,-Reates Activites - 108 Z3AS and ATWS Testing Projects .

...... ctivity rests upon his E\[ ¢

assertion tha' ne raised safely concensin e COUrse of a profect involving the Engineered

I»
[7)]
(7]
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.
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]
D
ba
M)
3,
[4)]
Q

s T > S

Safeguards Acty "t on System (ESAS:. Asas o noted in the Introduction, the grievance
commitiee decisicn reporied that the Jetermination 1o separate'! had rested, at least in C\L]Q
part, on the beiief of NU managemsni inai he “had exhibited periormance deficiencies and poor

supervisory judgment” in comec‘um with Anticipated Transient Without Scram (ATWS) test\ng

(

¢ It should be noted. however, that, in an April 22, 1994 memorandum to Unit 2 | .
managers and supervisors, Raymond P. Neccl, s ~ made clearhis £Y)C
belief that theé 1993 appraisals had not been stringent enough (ExN. 20).

 CENGITE-ATLET DO NOTDISCLOSE
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The underiying basis for ther ' lclaim and the ATWS event leading to the management E}( 7(/
asserted belief will be examined in turn.

a, ESAS. As explained bymthe Engineered Safeguards Actuation System is g e

used to detect pipe breaks; “in other words, a nuclear accident.” Upon sensing high

containment pressure, it starts the safety injection pumps in order to cool down the reactor

(Exh. 12, at 28). In short, the ESAS clearly has an important safety function.
In late 1993,]

EX1C
certain ESAS d'esign deficiencies that had been previousiy identified, as well as of effecting

dssired improvements in the system (Exh. 12, ai 29.30: Exh. 27, at 9). A year later, for reasons.
_ that are in some dispute, the projact apparently had not orogressad on schedule.®
According to‘

'on the ESAS projectitwas  EY 1C
known that a Unit 2 refueling outag

[$)
2
Y
Q1
O

sen scheduled for November 1894 (Exh. 12, at 34).

g prolect -- as. T q}vas being called upon EX )C_

the outage com™anged

to be substantially completed when ) EX 10

1id. a2 30-31:. The outage did iake piace on schedule, at which time, in

o

bview. most of the prooiems an3 fiaws had been ‘dentified (although more might be  EX
discovered) and construction couid be started (id. at 36-37).

-—

It was in this setting that, on November 18, 1994,\

“gthat the EXIC
prior day\\_ A

.;]ha’d come to his office and had issued a verbal E}( '7C, .
+ . ~Eiaat]
threat. Spev...c_..y,\

~aliegsdly had stated that*

would be fired I:)L e

Swhild ysupervisory deficiencies were a major cause;tE 15 Ny

' seemed any delay to havé been beyond their control (Exh. 12, at 28-36; Exh. 21

at 60-62; ExR. 27, at 19-20). :
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if they extended the refueling outage because of the implementatidn of the ESAS ‘project
(Exh. 12, at 26, 38-40; Exh. 21, at 54).
Later on November 16, \ | - | | %J E)‘ P&
Raymond P. Necci, then the Director of Engmeenng for Unit 2 (Exh 12, at 40-41). Althdugh

1”ecollechon is that Neco'i - - WW Necc insists that he F)L 76/

responded to aWby stating that directors, but not “working-level EX

people,” might be held accountable for ESAS-type problems (Exh. 12, at 41-42; Exh. 23, at 39).
" n ény event. apparently dissatisfied with the outcome of the meeting with Necci,D _E¥ A
wnext immediately contacted Larry A. Chatfield, then the Director of the Nuciear

Safety Concerns Program (Exh. 22, & 11-12). In that capaci:y. C'r.atfield was responsible for

P L

i

acting as an ombudsman with respeci © employee cONC erns that were brouahx to him (id.

&t 9-10). On the foliowing day. Novemosr 17, Chatieid ] nad a meeting wnn\ )

b
L e eI, at 12-17).
On behalt o the Crzrisid contacted Necci's immediate superior, Eric A. £y I
DeBarba, then NU Vice President for Notiear Technicai Services (id. at 18). Thereatter,

DeBarba SpoKe i mmunsensuanmituemensummiiii sl ncerstood DeBarba as EX I

providing assirance that ne woulZ nTi e "md “for a situation such as this” (Exh. 12, at 27,

-z

Exh. 31, at 20). This made_yee\ oretty good” (Exh 12,at28). EX L
DeB bz also met with Necoiand) MR The latter informed DeBarba that it had not C)( 'l(‘__

been his intent td‘\e . e PR V...-;»-.,_.;,_.‘with termination. Rather, his comment had B¢ ‘](‘/
been in the context of histbelief that the ESAS project was not proceeding satisfactorily and was
meant to reflect his concern that there mig‘nt be dire consequences for everyone associated

with the project. from Necci on down. if tnere were not improvement on that score (Exh. 27,
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at 30-34). “recalled being counseled by De3arbz respectihg the need to be careful in E)l W

his choice of words. It wasmmpression that DeBarba thought that he had chosen Ey Je_

“inappropriate” words in this instance (id. at 35). DeBarba confirmed that he had been of that '

view (Exh. 31, at 22).

TWS Testlng During the course of an Anticipated Transn Wlthout Scram testing

on July 4, 1995, errors on the part of the individuals conductmg the operation causedm‘iy %

in tun produced unnecessary work

for the Unit 2 reactor operators as well as the need to ‘urnish a reportto the NRC (Exh. 12, at

61-70: Exh. 16). Although the testing was theMélectrical engineering EY 7€
group.r e ' ' | :
| | o EI &

cuiminated in a report, issued on EY

Mlxn which the untoward eveni was atributed to @ number of shortcomings on the E¥'7L
~% 1nz igentified 'shortcomings was the E\L“)L,

e

atinn with the examination ot the

il

" This wili bz discus
ccountable for the incident. r)L 7Q_,

3‘ z¢ graater lengiin conng
reasons as:tgnef‘ by mana or

holclng

(U U’
()]
3
p=
_.,

—




The“alluded to hzsw’jnd purported to confirm the substance of a meeting with EY

him on that date durmg which there was dlscussed “the poor judgment he displayed that

WSpeeiﬁcaHy. hewasf =~ e o EY~—)C,

‘

el

Notwithstanding the critizism of his ATWS testing performance, immediately after[_.mﬁ AEY’\)Q

‘, .

Yosoeer

was terminated on August 2, 1283\ AT Sl L

- Q(Exh. 12, at 86; Exh. 27, a1 68.. Sub'sequem!y the group was spl:' into two parta and, as of

the time of, . _ " , £y )L
I, o (--c<" monins (Exn. 12, 21 86-67: Exh. 22,8t 7).

i”ﬂ"ermina!ion gy &
The August 2, 1985 istier a:us&ngrm_/{of his terminaton gid not refer to any spacific: Ey_\,t/

exampies of "parformancs sgliciencies and coms,,w;: y judgment” (Exh. 4). Aecording

WJW’S an underpinning of his X

termination until, some considerable ime iater, he encom\ered the nptation m the grisvance

committee

Q.

ecision 1o the effact inat the management hag acted on its belief that such
deficiencies and poor supervisory judgment Kad been exhibited in connection with that testing.

(Exh.12,at17). ' .




1. Decisional Process.

Given that‘ :
I < 2
- a substantial question :

arises as to th'e basis for the belief “thatL ‘ Before turning to ey 10

that question, some exploration of the decisional process is warrarited. Specifically, what role

TELIC

P

was played in that process by each of the three lévels of supervision !

- '\

-

According to he did not recommend that' be fired. His recollection was ey

’ . w
that DeBarba had first raised the issue off™ " fermination and that his response had been ENOL

that any decision shouid await e reramminsosnmmmmssrs (£ 27 . 21 58). Thereafter,  EX 7 C

.vF .‘. ° B . . . . - . . . PN R
T Nesci at home and advised him that DeBarba desired to terminate “*fg E\[ yl's

b= H

(6]
@)

g . fac o supner discussions with DeBarta on the subiect but it was his E){ 10

! .
R 3 QL

at

; . . - i Klmoam g . Amracd : .
impression szt De33roz ants i2sC. Were addressing it foowIngy

Ultimateiy, Necc: notified, fnats ~ad been decided (0 terminate, (id.). E\L']L/
. ' |
For his part,’ T % - informed DeBarba of =
S part, - € E“ —)Q.-
his decision 10 reMoVE femer mi5 SUDETVISOTY posiion aithough he had not yet decided EX 7C

where to place nim {Exr. 23. & 4%-30, He uynderstocd DeBarba's response to be to the effect

-

that NU was in thg p72Cess O 2 new accountability philosophy that called for the
dismissai of empi’oyees on the managament jeve! {(including Supervisors) whose performanceé
on that level was deficient (id. at 50-31). Necci took this new philosophy as provided 10 him by

DeBarba and characterized as one of “nc more failen angels,” as compeliing the termination of

Canmelight OF the perceived deficiencies of his performance 28 a SuUparvisor (Exh. 37, EK yld

SENSITIVE ALLEGATIONANFORMATION=—BO NOT-DISCLOGE-
L] A AT AR LA AT AR ey TN 1
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at 10-11). His srjbsequent actions towards effecting the termination were avpparentiy based ’
upon this understanding.
DeBarba conflrmed the existence of the new accountability ph:losophy in these terms:
“very senior levels of the organization had mdlcated that we were no longer going to place
people Who were not cutting it in supervisory jobs into staff positions or lower-level positions,
that if they could not perform adequately in their posmons then we would release them”
(Exh. 31, at 34). Pointing to the fact ~thatr ~ and Neccx had concluded thatr TEYIC
performance in his supervnsory pﬁsmon was unsatisfactory, DeBarba implicitly, if not explicitly, |
‘placed the termination of his empioyment at their doors\eps (|d at 33, 35).
2 . Ev e
R readily ackn}:v."iecged‘ "a\ | A - o _‘@a'nd. Y 1

sroC tive Of n=g=tve (_xh 27, at 39)

Rather, he att-iputed the inadvzme~ 3148 avertiowhal he characterized as "arrogant

behavior” on the part off - ' L L . - £ U
id.) That Sehavior, i - viaw as aiso reflected in the root cause Py e
investization repont, was exsmpt e oy taiiure to invoive the Plant Operations Review Ey --)cl

Commiitee (PORC) when ne ‘enzs_mie-2d 2 problem, a faiture atiributed by %udigalé}to abelief -EyC_
on‘:_“ ' pa"t that the PORC wouid not “iend any credibie revnew’ (rd) SV AT S

's5zazthatlhe had approved~decision‘_putting' oy B

~further acknow

. m'

had exhibited that kind of behavior Ey ¢

mwers o nenoe GESDIE e fact tha) =5

previous!y and ot‘nér kinds of behavior that were, perhaps what | would say is undesirable and

needed correstion by supenvision” (id. at 32, 41). A ’ B Ve T

Fmen ey R R -
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This was apparently so notwithstanding{ prior arrogant beﬁavior, which did not fnvolve, i
however, ihe deliberate withholding; of important information from key personnel (id. at 43).
In response to a question as to what , - )

- offered two words: “Quash it” (id.

at 44). He readily conceded that, although he had observed such behavior h|mse|f he had
done nothing to coach or to counselr " that function he seemingly deemed to be £X ’ld_/

appropriately performed by th | (id. at 44-45). EX [
y

Ina nutshell ) _ ' ‘responsisie for hivs people’s behavior and, thus, Ey;jc_

accountable for funacceptasle behavior in connection® o (i, at 48). EYTIC
orior mstance when  had B )L

This was s ever thougn ne Rad Not personaly oosen et &
ithk e ¢ ara = ~ - ~
withheid information from key cersonnel ans SiC notKnow wheingr any such conduct had f‘om‘=
—
to atennon g, ek 1l
-
vis ramaed - fm e SRR in of i bai C
In this recard imvawas tme concent of svey levelin g chain of commana being Ex 7

responsibie 107 what transoires o7 ine nextiower lavel (id. at 47} F Thus.M‘Lermination Ex1e_

for poor supervisory u'*"r:".: z2u t be attributed to the tact that he had the opportumty to
influencs overal *Re oesormancs of 7 3 270US 27T T2 ns1ddnNe 8T (id. at 48},

Nesois vew ¢ff S : V muikldld not differ E}(WC
mater_ial!y'from nat of ' o @S reflectinga £y 1
lack of ieadars=io, training, 272 8727C2&7C s8UNG o0 part {(Exh, 23, at 45-48). ,2(']L

® While he'had not been personally dxscmi ned iort h,\untowardi b '

i L (tXh _ 48). F_X_}

nth mvoived a demozion -- might, of ”9'-'se have baen

ran
mCOHS'S’.e‘n‘ w:*n t'\b ne ‘al,s ange's s 5h hilosophy if that philosophy were sti l‘ in effect at the

time.
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3. Other Considerations Assigned for | Termination eyl

Although the grievancs committee decision focused on the management's belief that

'had exhibited performance deficiencies and poor supervisvoryjudgment in connection Y 77¢_
with 5“ ’ iNecci expressed the opinion that his supérvisory Ex 10
shortcomings had been revealed in other contexts as well. Necci pointed to the previously

mentioned low ranking , ' , " :-‘;per‘formance in the newly- EY )¢_

instituted Nuclear Incentive Performance Program (NIPI) that determined 1995 salary increases

(Exh. 23, at 64-88). More generally, ‘he characterized " termination as the culmination of Eyal_
a number of years of deaiing witn him as a supervisor. in Necci's words, ““was looked at BNV 1

as someone who was finding it very difficult to be parn of the management team, and this goes

back as eariy as the firstpart of 1284 12 &t 2.
. :
in tnis comneciion. Necs mismussed the (tnTuz i imal oror it being terminated ' ! EX -
.
should have baen aiforged an soporunly (01MDrove h.s oericrmance as a supernvisor.
Although ﬂat dispating tnalite new ohnLCSIoNnY r23arcing managemseniac _m.a:mny wouid not
have precluded resort to that ostion, Necct had conziuded that placing: 71T on ai E¥
. : - .
oo n ot rayz mad afieratve tests (Exn. 37, At - 12). AsNecci Ly ¢
putit. a wouid havsieh im 2 supervisory rie and it was cigar thathe swas not  EY )&

quaiified td ka z sumen.s37 o™ 2 125nTCA. $1anaptint o :.5m z ;2adership siandpoint” (id.

'at 12). Necci added that, even though nat documented in the NU performance improvement

-prograrh, for over ‘avyear a “air amount of time" had been devoted to working with . onhis B¢
~ perceived daficiencizs and "we had gousn tca bo%nt where we just couldn't afiord him to be a

supervisor aﬁy'ﬂo g" (id. at 12-13).

SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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noted his dissatisfaction with[  jwhich Ey L
he attributed largely to the latter's weakness in the monitoring and control of work in progress
(as earlier noted, this was the category in whichi _pad (eceived a “needs improvement” EV1(,

C o . | {(Exh. 27, at 18-20). Tht deficiency, in =TT B

had not been confined to the ESAS project but was:a “common theme” (id. at 22). E¥T7L

D. Dlsparate Treatment

As seen, DeBarba’s decision to termmaté‘“ ‘lemployment was said to be based on EY L

a newly-formulated management philosophy calling for the removal, rather than simply the

demotion, of employees whose pericrmance in a sudben rsory capacity was found wantmg That

such a phiicsophy in fact was in p.ace was confirmed by Robert E. Busch, at the time the NU

Chief Financia! Oificer. Refsrring toitin terms of "no fallen ange!s.” he explained that it had
been instiiuted sometims in 1284 ang amouniad 1o s ‘¥ an empioyee in a management
position did not “perform up 10 expeciations,” ng 07 she ~wiil no fonger be permitied to step

down into a lower position” (Exn. 32, al 27-31).

Nonethelass. the Ol invastigation turned up ‘apparent departures from the “no fallen BIC

g - . 5 L 1l
angels” philosophy subseguant 1o its aooplion. et wore EX 1L

determined to be deficient in the sa~zsrmance of their supervisory functions and, yet, ‘-»,g:;were AN
‘allowed to assume a lower non-suparvisory position."a~ |
1. LR _
_ r\ S ’ orgamza’non headed by Vals
Necci. His immediate manager superior, however, was not, L éﬂ\ _,;L“)C/

 The Ol record does not disciose viether® of these employeas had voiced £X)¢__

safety concerns prior to their demotion in lieu of di s'*harge

'




: . ' -14 - .
(Exh. 40, at 7-10). | ’

In common wrth{ was regarded by both Necci and his immediate superior E)[- g

-

as not carrying out his supenvisory functions satisfactorily. According to Necci, the feedback

from plant management was to the effect that “some of the areas that ~was responsible B0
for were just not getting it done. Hewas more ofan! than he was a supervisor’ X ¢

(Exh. 23, at 53).: ’ , . A eally was not good at E\[.ﬂﬁ_,

delegating work, following up on work. He was more a hetter worker himself” (Exh. 40, at 10).

L

This evaluation was fully reflected inf" - b S 6 S i b ’Mﬂl 2%
a“d endorsed by Necci (Exh. £1). Th e appraisal contained three ‘needs
irnprox./ement" ratings (in contrast 1o ¥ epné such rating given 73* I o Mj‘E—\f 0
as welias s comment "As g suCEno ST was waax in deiegation, "10|Ol’\ people E\,L 10
coouniable. ans moaving (g E\[. 10 |

Aithe same time noted th atwv\.as van EY ¢
extremely valuable asselto mz coToany when rilized att the technical level” and that he had .
“recently decaed iC for Byl

2. iminsregard. 200k note of a numbér of perceived E\; ylds

e o

v ~2-7 wIring’l possessad "excelient operational knowledge™, Ew Il
worked “extremaely well witn othars™ was "customer r orientated”; and had a positive “can do”

attitude (id).

His Ol interview refiecs thazMwas vary anxious to retain (il in a non-supervisory EXC
pesition notwithstanding the new “ns fakien angels’ s rmanagement philosophy (Exh. 40,

-

at 10-11). In discussions witn Nacci, he communicated that desire (id. at 11). ltwas apparently
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a(‘ ) suggestion, with Necc_i's concurrence, that , :
| | (A4

. .-

'_i_ci. at 12-13: Exh. 23, at 53).' Necci would not specuiate as to whether, upon request,

lar opportunity to take a demotion in lieu of either termination

L. would have received a simi

ora (Exh 23, at54).2 YL

i -

2. E\UC/

e

{Exh. 42, at 11). e operating iicense for the Haddam

Neck fazility was held by the Connzotizat Yankee A smpany (CY) rather than by
. Northeast Utuwes Nonhaasl Nuciear ‘re-holaer of the M listone ooe'atlng
~nzclion between the two

oty 3 - on -
i there 5225

i
companias anz NU procesu-ss wers wsel 2t OV for IsTDunaTY action and performance
appraisaitype issuss {(Zxh. 42, a1 T+ 32-27,22
: B \~ated. on September 5, 1995, . . ..}ﬁ.ﬂ.;...jlvas relieved of X

-wos Was erminare

This action was

his supervisoryfunzticns B R szannical positicn (Exh. 43).
.+~ merfarmance deficiencies 'mw«:*«* éxhloned asa EyC

To

exprassly taken by Waig
oxzoution, VWaig has discussed By 1

FroriT s

-~

*y as tv\.n sther the “no fallen angels” philosophy was in
. » J(Exh. 23, at 54-55). But, EXC

—was inthe EY X_

effect at the tim SR _ "
Riley recalled that his cnsc-'ssuon wuh Necci regardmg hls desire 1o retain
This squares with Busch's rec sliecfion that the

contex! of that pht:osophy (Exn. 40, ain.
philosophy surfaced in 1234,

* Necci exoressed uncena

DeBarba was not involved in the decision to aliow .

% Insctar as the Ol record
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/ _
shortcomings as a supervisor, and the demotion, with his own supervisor. He also E¢ 1€

would be EX. 1C

contacted Millstone human resources pemsonnel to getermine whether the

consistent with company policy (Exh. 42, &t 32-33).

When asked why he had . . T him, Waig pointed out BLIC
that “outside of his éupervisory capabilities, _wa's a good eﬁﬁp!oyee" (id. at 34). He @¢ W |
went on to; note that considerable time and effort had been invested in training him, that he had
done very well as &' - L i -,wm»%««mm eL'\"

~y When asked about the "nc falien angeis” philosophy, Waig stated

that he had not been aware of it (id. at 40).

= - Arsuanas ;
E. The Grisvance Committee
The three members of the grisvance commilies that overturned “termination E\L 1
~ te /
vAararT Semeem 2 -~ Comm me N e o o e e mmem Aol p r ! 1
WSre! Franc.s oo KaonEy - SEN LT valE Srzgaent SoVETTTEN R AVESS John W, Noyes - Vice

,.,;m(sxﬁ. g). et
had been £+ 1

+ sverall, over time" (Exh. 47,

+ H + ] »d ~p o m i 2T - 3 B L oS
terminated "Oor DoTr SURETVISITy Ens. nstoronginzaen, o

at 11). Additionally, Kinney had no recollection of the aHe‘ged[mthreat being raised by EBY 7{_

the committee in the questioning of DeBarba and Necsi (id. at 12)."* Indeed, as Kinney saw it,

use of & scheduling contlict i dic not appear before the committee £y 10

— - - -
oo
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Ex &

there was little need to focus on the threat because had brought his concern to DeBarba

and apparently it was “reconciled” by DeBarba's assurance';_ A ‘would not be fired Y1

] | (g at'9). Evie

L
Noyes' recoliection coincided with that of Kmney in that he had been convinced that the
basis for the termination was Joveral! superwsory capabmtles ~ie.,hewasnot EXIC

“specifically fired for an event that occurred (Exh. 48, at 24). Insofar EY C

as the alleged threat was concerned, Noyeé thought that it had been handied whenﬁ o j E}L ¢
brought it to the attention of DeBarba, that it had then bacome a resolved issug; and that it had
not come back “to haunt™ - Jatar on” (id.) fy 1

According to Sabating, the management te€sumony put before the committee --

apparently presentec iargely by Necci -- disciosed "a patiern of poor superv: ision, and poor
SUpervisory [uagment on vinualy gveryining’ {Exm. LT oal 32-3317° As Sa.,a‘ no saw it. the

ven' was “scrt of the siraw nat broke tne camel's back” (id. at 33). Inthat regard, he

ATWS

(4]

cision had stated that its

(D

noted that, after alluding to that event. (€ commites’s
“investigation also reveaied that ; 4i% nct demonstrate the supervisory skills necessary ¢ i
for his pesition as supervisor” (id.. Exh.
F. The Conunuing Reaiaticn S.am

- |did not expect that whe membars of the grievance commitiee, who he EX
characterized as “good, honest man,” would putin writing that he had been retaliated against

for raising a safety concern (Exh. 12, at 87-88). Although he was persuaded that such

¥ Necci did not recali having referred in hns committee testimony specxflcany to a belief
thatxm‘_had been terminated oecause he had exhibited performance defncnencnes and poor BfIC

“supeérvisofy judgment - M(Exn 23, a1 60). ¥ [2 3y &
T T + demonstrated lack of supervusory .capability Ey—C_

—

(id. at 60-61).

—SENSITIVE ALLEGATION IRFORMATION==DO NI DISCLOSE
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retaliation had occurred, he could understand the reasons for their reluctance to expose their
employer to possible “future lawsuits and NRC prosecution and ali that” (id. at 88). Buthe was"
surpriséd-by the references in the committee decisioh to superviéory def'iciencies -- he had

thought that the decision would be kept “general and neutral” and he believed that those

references would serve to cloud his future (id. at 88-89, 93-94).

Specifically, although he BT

regarded the reference in the decision to supervisory performance deficiencies as a messageé

ey

) ' “*‘that he was ‘no  EVX 10

(when taken in conjunction with his[

longer capable of beingina supervisory pesition” (id. at 24), Observing "there’s a big

indrance were he ever to seek

difference there,” he opined that the reference would prove & n

N .
other empioyment (IC. 1.

irestor for the NU Energy

s commitiee decision el [y 3

e~ > a . . i . ~ it . i
Resourcas Group, when he melwiln D' 12 18Viaw the grievancs comm

)
n
[
[ @)
[{}]
1

J
»
!
L
‘
3

b

L

€

3

8]

he

Ny

]

wm

QO

4

p

(9]

[\

w

)

Ammmrrs ~rmt
Mo ia

{

“did.not comment negatively. or 0o'ect” 2inougn ne professed surprise at the mention of the

.

e ~azbasn an issue in his grisvance (Exh. 50, at 44, 48). ey IC

-2 15 have the communication  E¥ 3

2
4
[
e
W
5
0]
[O]
74}
[
(&)
[§]
(D
[4}]
3

. . o A, - . N s S g
adv:smg him 2of his resicralicn {20 s reterred 10 a8
PRI S

ST Yhatrad led to his By

B S ALTE DI

at 32-34).. Afler consuiation with the laga! office, Romer subsequently informed

termination (ig.

¢ could not ge into such an issue and that the grievance committee EX ¢__

decision was the document that refiected the outcome of the grievance process (id. at 34,

42-44), It was in that coniext tha! the'two men reviewed the decision (id. at 43-44).

— — | gy
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Hi. ANALYSIS

Agalnst the foregoing factual Dackground. we turn to an analysis of | g a\‘\c,

ﬂ \(1) that his termination was the result of his engaging in protected activity (i.e.,

raising a safety concern); and (2) that a portioh of the content of the grievance committee’s

ooyt o o . V--vm@MWMW“m"vmmw;W”; J The E,V‘ 1Q/

decision
* allegations will be considered seriatim.

A. “Termination } ¢

r.‘:az.-,,u;. e

=

In passing judgment o * first allegation in light of the settled principies Bl

governing this kind of inquiry, these questions are oesanted: (1) Gig™ ™ “engageina E{ 1

protected activity that was sufficiently proximate in time 10 his termination (the asserted

retaiiatory actiony (2) were the ma smen: 06,25 responsitie for the termination decision

aware o t"-e oret sa-unalion constitute adverse action: and (4) E.X W

~5a7 o the jegitimate business reasons assigned for it

R o having £y '}L

was the termination decision gntiraly ¢
in whole or in nz~. 27 a Durpose to retaliate aoalrﬁst: )

or. rather, cid i rest,

engaoea ina "rc!E”tE" acuvy.
1 Protected ACiviy
Becausaw avrinuiss nis CisMussai 10 his ation Iﬁjgo L _f.?'; , E\f ¢
ine gquestion of the existence of a protected activity comes down to whether [,s,le

that action so gualifies. The answer must bein the afnrmatwe

As

were in ef{ect being told: finish the ESAS project

before the scheduied conciusion © of tna Unit 2 refueling outage or be fired. Under this
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were impiicitly, if not explicitly, being invited -- inde

ed EXIC

interpretation{

strongly encouraged -- to cut corners in the modification of a system that beyond cavil had

safety implications.'®
It is of no present moment whether| Jcorrectly read the statement. Itis Bl
i . . ‘J
complete the project by a

enough that he had a good faith belief that he was being pressured to
r functioning of

certain time no matter what intended modifications in the interest of the prope

the ESAS might be left unaccomplished. On that-score, even if accepted, the explanati
a scarcely alters matters. For, according to VLI

onof -

“the perceived threat given by{ | 't'o DeBarb
- ~

that explanation, the intended thrust of the message was that the careers of gveryone
Necci on down 1o and including "~ might be B A

associated with the ESAS project -- from
in jeopardy if the project did not proceed more expediliously. Had nhe so interpreted tt,*"’" 175 e (09
the effest Loor his NU career should the need

still wouid have !

O
3
7]
[1¢]
>
M
»
2
-
B |
(84
m
w
I
[02]
U

Y tae So+ : ~ ;
‘o combieie sa‘::.y-re:ate: mIcT

nar

for resumption of Unit 2 operation.

ot o ; i« FyLC

3y
> VWD o
-HOF apoorenoce ol wOrds.

oring tne perceived threat to higher

authority,ﬂr" Tmay welh by personal, rather than safety, ENMIC

concerns.

W Goos not appear to have understood th M message as meaning simply Ex T
' M 24 to ensure that the entire ESAS project was EY—C

that. to avoid discharge, N——
satistactorily concludad by the stated deddline; i.e., that Wilighad to work more efficiently s0 £y 1¢_

_that, with all safety considerations taken into account, Unit 2 could return to operation on

schedule. Nor does the explanation of the asserted threat given by W to DeBarba Ex1C

suggest such an intended meaning.

wn
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understood it, the\ ' statement had definite safety implications. As such, in bringing it to Byt

Iight; _was engaging in a protected activity.® Fy it

2. Management Awareness
‘individuals -~ were instrumental in effecting E¥.1C
termination. All were fully aware of the protected activity. See supra A e

pp. 5-7, 9-10.

3. Adverse Action

—

There is nc question, of course, that the termination of 3 o o ployment constituted  EX I

an adverse action. . _

ight of 1ne foregoing, the pivolal issug Setomes s whether the decision to termmate

rav'ons o, rather, was influenced by By

rested entire’y uoon legitimatle TusNess TONSITETE
pro vy, For s car, - maintains nat the reponing of the perceived Ey
threat was at the root of the terminanon. Jnsurprisingly, the management officials deny that

claim and insist that, -.-ws POOr periormance as a supenvisor, taken in conjunction with NU ﬁL ¢

management’s rewiy-devaicped nc f2len e*;e?s" nLZSCT
sole underpinning of the tgrmirationr.
As is generaly the situalion in C3388 such as tnis, there is livie (if any) direct evidence to

assist in determining wners the ruth m.gnt lie. Thus. it is necessary to search for circumstantial

evidence that m I”'Y tend 1o pom‘ in one dire IOﬂ or the other.

" The period between the protecie activity andmte'miﬂatim was less than nine Ere
montns | ’ e Under any sfandard, that interval was  FX1C_

sufflv:lentry short to allow inquiry into whether there was a casual tink between the two events.

qmquwwge%




g

22- -

a. Supervisory Skills. If one-accepts the appraisal of'_ _

supervisory skills offered EV 1

b)‘/' “'_those skills were significantly deficient. Indeed, they were so Ly 1L

—
e

substandard that, in Necci's judgment, no useful purpose would have been served in according

' ”"".“the opportunity to remedy the shortcomings through resort to a e——

S )L%
s of course, the denial of that opportunity that subsequently led the grievance
committee to overturn,
t

"“termination and direct his restoration to NU employment.” e
penr

LT . . 6{‘"‘“""' it iR &
was not, however, a neophyte supervisor at the time he came’™ .y Ey gy
i

™ To the contrary, he had become &’ TS the electrical  EY T

% earlier. X 1

B . ey s
specting how

engineering area in 1983 or before’® -- at least ™

That bein

had survivedas a Ey 1{_

e failed miserably £y ¢

-3

g Azart from the fact that

il B 10
nas nigh imentary of& .
AL 'as nighly complimentary 'of: E¢C.

.
" theM

ured the opinion thai £ ELL

th

at. af%er‘wears of acceptanle  Fy 7T
.work in that capacity would suddenly deteriorate £y C

e available to management was to remove him from

See suora note 3.
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his position without provxdmg a formal ooportumry to rectify the perceived deficiencies. If,

however, there had been previous criticism of ,r A supervisory performance reflected in FY» 7('./
peﬁormanbe appraisals prepared by prior superiors, it is reasonable to assume that NU
management would have taken great pains to. place those appraiséls in the Of record as part of

its justification for his termination. That the record is ;totaHy barren of anything of that nature

supports, if it does not compel, the inference that. '“"“wpersonnel records contain nothing B IC

that might bring into question the acceptability of his supervisory performance betweeng% g1l

{Agshould be By

validity of the claim that, in [grersas=ssy

summarily removed from his position -- again, withou: being provided the opportunity to improve

recoiiection of the commitics memzsrs 22 somewhat &l 08ds regarding the role that the

untoward ATWS testing incigen: niayss - @iz mination. According to the decision, the €410

termination restea upon “performance asiiciencies ang poor supervisory judgment” exhxblted in
connection with thatincident, Tns oo olgze TemMDETS, 'r.cwever. did not recall that the in dent

played quite tha: dacisive a role a"nou3n they acknowiedged that it was one factor among

‘others and. in iné view of one ma~oz-, recresented "sont of the straw that broke that camel's

(SR

bazk."

Regardisss of whathar ths 12rms of the decision or the commnt‘ee membcrs memories

are cioser to the mark. it is cigar from the Ol interview Qf-that he relied heavily upon £¥77C

** In a telephone conversation on February 19; 19 29, the Ol Special Agent who \
conducted the investigation, Krisién L. Monroe, confirmed that her review of |§ eyt
disclosed that they were zall favorable. EY L

-SENSITIVE ALLEGATION INFORMATON = BO-NOTBDISCLOSE -
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the ATWS testing incident in seekiné\: removal as a supervisor. At the same time, the EX 1

reasons he assigned for that reliance are, at best. of extremely dubious substance.

. r : .o
Becausel nb
| | A

instead, as the root cause
investigation report confirmed, those errors were committed by the persons actually involved in
the testing. principan_y{ . , C e \l' N
e ‘ ) ‘ ‘ o e . .
Given nis tin the ATWS testing, how then could| BV
Sudigala with the failure to have fulfiied his supenisory responsibilities with recard to the

. untoward incident? Sudigala seized uporthe fact that, as the root cause investigation report
-

concluded. one ot o ¢ [/
) ' ' : . refiected
"arrogant behawic” for which _ B AV [
. . . i B
ndin words. “quashied; it

B

PS wlinie 17~ TLS . i

The ditiicaty with in's fing o rszsoning is readiy acoarent. To begin with, in order to

hold_ ’
_ el
Yet, despite
that knowledge, %
| ' gl
More important. not cniy had he never personally observed a failure oni  ‘partto EY y

. 4 not v ina et
%coglu not say thal . %ad ey

-

] Aol imE " ean a
provige Crucia: information 1o Key perseny
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i was endeavoring to iay at _doorstep a E)(, '

encountered such conduct. Thus,|
ght well have had no reason both to anticipate and to take EY

speciﬁc&f
preventive measures in advance of the testing.
s not an adequate, plausible explanation for the fact tha[: o 6\4‘ 2

Finally, there i

Bl

terminated and, more significantly, as of
e is at least a faciai inconsistency betwesen discharging

, Surely, there is at

Acomings and‘!hen,'; . -

N ‘ gL 1L
misiake

speaks £y 10

a supervisor for failing to correct a suborainaié s sho
‘himas 2

[F=ga)

Wheather or not tnat acllion Wwa

} = 40N b S - .
(Exh. 27, at £8}.<ng fact that .
! ly AR tRa aat ~ . ' ‘amgorsed b Ns,., e ™)
volumes on ine gquestlion of the iegitimacy oi {engorsed by Necdl E\l*‘—]:
ATWS *agiirg irndent 23 2 2288 “or Szzzme

o “Na Szis~ Anzsis” Phiiospshy. Thete aprearsie be no gugstion that. althe fime of
hare was im sfest 2 NU management phiicsophy that calleciortng ey 0

ance in that capacity was fcund E)( .

R =f sooeniisos whose periorm
unsatisfaciory. Thus. oncs e SN 25 2 E)L ¢
-
“supervisor dictated nis ceirg 12T o= é-nm -~z oosinzt DeZaroa’s aclon in 12rminatng nim
might weli have bee~ mancaiez. . :
The Of mvests"az on unoovarsd, Rowever, W””“ in which the “no fallen ange‘s" FY’ 7L__
Jo Ao 1 s .

;
HoweZ.

philosophy apparently was not foliow

senvation of: Mal%md P,( i

GT"‘”SD.’"\(O 1S o0

Thereisne .wor

Zgmes  concessicn thal, nOWINSIANaINg
arrogant behavior, he had done nothing 10 CoTr act it also is troubling. Evenif he normally left
first-izval supanvisor, ong wouid tth that ne wouid have at ieast
tantion. T record indication that he gidso. EXIC

such an undertaking o ths
NAD,, . . o 2

-

called the ohsm" tio

1

~n - —
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1 s Although not detailed in the Ol record, there is an obvious close
relationship between . S ' uflL
_Nonetheless, because it does not appear that any of those officials involved in
termination played a role in‘\. ‘ jand addmonailyr_ _ ' l £t e
professed a lack of awareness of the “no fallen ange's” philosophy, the demotion cannot be

taken as an example of invidious disparaie treatment.

The', o | S T o1
e — R .

who aiso reported to Necci, Aithough his was even more ¥ WC
unfavorablz than that of'. - E\é’l(’

some point shorty before that acora Y
Despite Nacor's professes untenanty in nal regars. ths cest gvigence s A& the “nc
falien angels” pﬁii:sophy was nglace aling ume and t":erefare.r seemingly received | EY L=
treztment difieren: from that. It is much less Fy 1
clear, howsvar, that this cons.deraton EWsTalolats claim that the reasons assigned for his EY A
termination were pretextual. Ths maoving force behind ine dacision o ahow . ‘ EY 1C
- aocears tralne Rac & high regard for Ex ¢

"and a reiustance to see him terminated. He thus successfully endeavored F¥
to convince Naccithat ' & Significantly, for Ev
whatever reason, the retention question seemingly did not reach DeBarba -- the official who

ordered _t—:jrminatisﬁ. in compliance with the “no falien e’\gele .J"lncsa:)hy --and, £¥ 7L_

—SENSITVE ALLEGATION rWéH__BQ_NgmGG&GSE
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consequently, there is no record basis for charging him with disparate treatment insofar as

L are concerned.” FyC
d. Termination Disclaimers. No great significance should attach to the fact that By
I SR B
_disclaimed any purpose to have terminated, as opposed to being ,
simply o . For one thing, it is reasonable to assume that EY C
they were aware of the “no talien angels” philosophy at tbe tnme they sought ‘ ' £y 2
In any event, any link existing between, protected activity and their desire EXIC
to\ ‘cannot be deemed permissi'ﬁ!e simply because they EI( 0

purportedly were no! pressing ior his termination as weail,

el

Performance Aporaisal. There is 2 final matter to be considered on this phase £Y X

of the inguiry. Wm!e standing atone " mignt ot nave iarge currency. tne tfact tnal = ey

repcnn

N 2o tmreat unocubtedly caused considerabie Z¥ 1L

({ 9]
)

-

embarrassment s1ouid not be wrciy dsctuniatin asssssing what ranspired thereafter.
This is not to say tha! the “nescs improvement” rating in one caiegory ony’ il £y 0
. - X L\-. e -

performance appraisai nglessariy was _Awarraned, Novis e carrentjudgmsnt possible

regarding the justification for ra~xm3 for the puooses of the Nuclear Incentive €Y
Performance Program (NIPP) as1s-mination of saiary increases based on the quality of il ££7C

L TP ICR PN

WP te p! aw: at i

i there is VY

21 |n the circumstances. i is not of present cruwa. importance that the O\ rﬁcord does
not refloc\ vmeth _ : : had of esenfec safety concerns in advance of AT
being §u i i ; w¥ That DeBarba was notinvolved in £y -

gither gemotion is the ""aD"" tive :c"‘.svoma ion msofar as tne disparate treatment issue is
concerned.

e . |
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no information in the Ol record respecting the other seven and i their re.auve leveis of

competence and performance.

LN

in the circumstances, the most that can be.observed respecting the performance E\ﬂL

-

' appralsat and the NIPP ranking is that both post- dated the reporting of the threat and, as such,
conceivably might have been influenced by the embarrassment it manifestly caused t E)["Q
(and possible Necci as well). Because any determination in that regard would have a high

element of conjecture, the ultimate conclusion respecting whetner termination had a EJ( 7L

pretextua! foundation is better groundec on a welghmg of the other factors d iscussed above. In

examining these factors. however. it is not amiss 10 bs2 r'in mingd that at least had E/)‘O—)Q

reason to look upont with d'sfavar quite asart from his aporaisal of the latter's abilities.® Ev DI

B. . Continued Retaliation
: second aliegancn. maline statemanis it ine grievance ¢ ommittea decision EY L&
L . : :

regarding NS SLDENVISINy DETCTTIANTE ~~~giitytes CONLNLNG retahation aga ainst him, is a shott

.ztinn unwarranted on procecural gr rounds, the

grievance comimities migne - 152 1o & orist Notaton respacing the reason that

had been 2ssigned oy Managemen ic 1aking that action. Inthe circumstances, no compelhng

necessity seemingiy xisies 1o raxe stesiic relerence let alone to E¥7L

—

provide its own conciusion thal a4 not demonstrated necessary supervisory skills. E‘)( 7(

Rather, given the result the commitize reached, it would have been enough to have stated,

-

22 For his part, Nscoi appear

4 15 believe that he was included in the DeBarba
admonishment (Exh. 23, at 2) t E’(‘-ﬂ

ionally, he expressed dispisasure respectm

g
Agdi
rather than snmp\y Dnnglng it to the Ey 1

attention of higher-ievei management (Exh. 24, at 4).

-

-

— e e 3 1
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without elabo’ration. that had been terminated because of the management's.perception e 1C
o

that his performance as a superwsor was inadequate.

But it scarcely follows that the committee was obliged to follow that course, let alone that

the choice that it made might have had & retaliatory foundation. insofar as the Ol record

reflects, neither DeBarba nor Necci was involved in the fashioning of the grievance committee

decision (which reached a result with which they likely were in sharp disagreement)'.23

. For their part, none of the gnovance committee members had apparent reason todo

Womeants s ) .
harm to " either stemming from‘ “““"““"'l‘protef‘ted activity or otherwise. indeed, the fact £X10_

that they ordered his restoration points in exactly the opposite direction. If so d'sposed they
likely would have encountered little difficulty in turning a biind eve to the internal guidance

respecting affording an opportunity for performance improvement. Spec ifically, they might have

V]
Q
-

endorsed the Necci positicn that ™ i o g received sufficient cOUNsSe ling on his supervnsory F)Lj(‘_/
rensmotsm troazm A geC

aiiation caaim ir the refusal 1o accede {o; -4 £y C

pad
O
-3
0
.
3
D
3
D
[3M]
Q
jos
J
| 9]
)
O
p]
-
P
.
[$V)
(l)

s _ - -uxei] |t appears from the £ IC
{ Romar, tne HamaT Sziations official to whom the request was .
presented, that such inclusion was Nt ~zrmissinie. N any evenu .
scarcefy be placed at the doorsiep &F 27y DETS » NU managemant who might have been

pperceived threat to higher I

bent on retaliating agains: =G

-

the gnevance FXIC

authority. Moreovef after the regues: denial, Romer reviewed W\tn.‘;“

"

committee decision as reflect:vo of the outcome of the grievance process and encountered no

objechon or negative comment.

23wdnd not even appea- be ofore the committee. See supra note 13. B Al

-—
—

— —
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In short, the second allegation must be rejected as totally without substance.
[v. CONCLUSION

A§ might be expected, there is no direct evidence in the Ol investigation record bearing
significantly Ljpoh whetheri \protected activity (the reportmg of the percetved o ’] E}L’)C_,
threat) was a contnbu'ung factor in the dec'smn to termmate his NU employment. Nonetheless,
there is persuasive circum;tant|a| evidence sqpportmg the existence of an :mpermlssxbie link

between thé two events and, therefore, a violation of 10 C.F.R. § 50.7.

That'  “pven attempted to esiablish the documented existence EX
of deficiencies in_ seriormance as a supervisor in the decade preceding 1994 materially EX_,-?C_
o o - . : £k
undercuts their claim that, in the his supervisory performance was so £C

poor that it wouis have been uravasng il A wiin an 2pDoniunity 1o Improve. “
Moreover, the assigned reason for notding : * EYne

iis demonstradly specious as i~ sizted. In addition, that reason flies in the teeth of

the fact that, after =~ "termihatis'n‘ the employee (Fox). who assertedly had demonstrated Ex¢ .

shortcomings that 1 shouid have endeavoreé to remedy was himseli = EL
The Ol investization record ccnians not hing t.'a might serve to counter, fet alone

outweigh, these considerations and thus gate the inference that his protected actlvny was

involved in the decision to terminéte It need be added only that, while that decision was EY ')Q_,

made by DeBarba, it was who brought it about and should be held  £X I

-

deficiencies, they manifestly were not so serious as 1o
2;5%as a supervisor. EXTC.

__SENSITVE ALLECAHONINESRMATION -- DO NOT DISGLOSE

2 Even had there been such
have occasioned the removal of%-‘
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accountable for it. It was their representatiomhéf‘ L stripped of his supervisory position e
: -

-- again without being accorded an opportunity to demonstrate improvement -- that led to his

dismissal in fulfillment of the “no fallen angels” philosophy adopted by se'nior NU management. o

DeBarba seemmgly did no more than give effect to that phl!osophy on the strength of the

\provnded by his first and second level super\nsors % Despite its vigorous f¥ &

appraisal ot
assertion, th _ ’ e e e i s ac
e wclalm that. | }N Ex e
inadequate was long on sweeping generalities but very short on concrete examples. As such, it
A Sy Tl AR S ] P o A,:,_,;g;
cannot carry the day any more than can their reliance on the untoward’ _ \ Ex o
=

as a basis for their insistence tha% .; 'was a grossly inadequate supervisor. EX

While the Ol record thus substantiates" first allegation, the same cannot be said EXIC_

for his claim that the grievance committee decision reflected continuing retaliation. That
decision reached a result in his favor. And, while the decision contained fanguage that he
would have preferred not be included, there is absolutely nothing in the record to suggest that it

was either in terms improper or motivated by animus on the part of the committee members -

none of whom seemingly had any involvement in his protected activity.

% This conciusion is warranted no*wﬁhstandmo! m jepresentatton that DeBarba EX

had broached the subject of‘ ;te.mmatlon in the wake of the_ EHC,

(Exh. 27, at 58). The Ol record as dwhole leaves little doubt that it was the . T
= supervisory performance that was at the foundation of the termmatlon Edoe

appraisal of e
Further, it was DeBarba who had taken ~-‘to task for his poor choice of words in  £¢.7¢_
communicating with ' FX - ' .

—SEN STV EAREECATHONANFORMATION DS NOT- DS CLO6E-




