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REPORT OF REVIEW OF ALLEGATIONS IN 
NRC OFFICE OF INVESTIGATIONS 

CASE NOS. 1-96-002, 1-96-007, 1-97-007.  
AND ASSOCIATED LESSONS LEARNED 

In accordance with Chairman Jackson's January 28, 1999 tasking memorandum and the 
Chairman's February 9, 1999 memorandum estabflishlng a charter for the Millstone 
Independent Review Team (MIRT), we have conducted a review of Office of 
Investigations (01) Case Nos. 1-96-002, 1-96-007, and 1-97-007, all of which were 
described or referenced In the Office of the Inspector General (OIG) Event Inquiry, Case 
No. 99-01S (Dec. 31, 1998) [hereinafter OIG Report]. Based on that review, we have 
concluded the following: 

1. With respect to Case No. 1-96-002, as described in Attachment 2, the available 
evidence Is sufficient to support the conclusion that the two allegers were the 
subjects of discrimination In violation of 10 C.F.R. § 50.7.  

2. With respect to Case No. 1-96-007. as described in Attachment 3, the available 
evidence Is Insufficient to support the conclusion that the three allegers were the 
subjects of discrimination in violation of section 50.7.  

3. With respect to Case No. 1-97-007, as is described in Attachment 4, the available 
evidence Is sufficient to support the conclusion that the alleger was the subject of 
discrimination In violation of section 50.7.  

Further, although we find there Is an adequate basis for a finding of discrimination in two 
Of these three cases, we recommend that no enforcement action be taken. Our 
conclusion In this regard Is based on-the utility's apparently successful response to the 
remedial requirements already imposed by the agency to correct discrimination at the 
Northeast Utilities System (NU) Millstone facility.  

In section II of this report, we summarize the results of our review of each of the three 
cases and, having concluded there is a sufficient evidentiary basis for proceeding in two 
of these cases, In seqtion III explain our recommendation regarding appropriate 
enforcement action.  

In addition, based on our review of the 01 Investigative materials for these cases and the 
Information provided In connection with background Interviews conducted by the MIRT 
with individuals from the Office of the General Counsel (OGC), the Office of Enforcement 
(OE), 01, and OIG, we have concluded there are certain "lessons learned" that can be 
drawn relative to the Investigative and enforcement processes that were utilized in these 
cases. These are set forth In section IV of this report. Moreover, as requested in the 
Chairman's January 28, 1999 memorandum, and as an introduction to our discussion 
regarding the merits of the Individual 01 cases, in section I of this report we provide a
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discussion of the 'standard of review" for initiating enforcement cases concerning 
violations of the provisions of 10 C.F.R. § 50.7 that afford individuals protection from 
discrimination based on their involvement in "protected activities." 

Gary K. Hamer, Supervisory Investigator with the United States Office of Special 
Counsel (OSC), acting as an expert advisor to the MIRT. participated in our background 
Interviews and discussions regarding the attached case studies, and reviewed the final 

case studies and this report. He agrees with the conclusions and recommendations 
made In this memorandum and the accompanying case studies.  

Also acting as an expert advisor to the MIRT was Alan S. Rosenthal, former Chairman of 

the NRC Atomic Safety and Ucensing Appeal Panel and the General Accounting Office 

Personnel Appeals Board. He likewise participated in our background Interviews and 
discussions regarding the attached case studies, and reviewed the final case studies and 
this report. His views concurring in the contents of this report and the attached case 
studies are Included as Attachment 5.1 

SThe Review Team would like to express Its appreciation to the administrative 

staff of the Atomic Safety and Ucenslng Board Panel, In particular Jack Whetstine, 
Sharon Perni, Allene Comiez, and James M. Cutchin, V, for their Invaluable assistance 
in the preparation of this report.



1. EVIDENTIARY STANDARD OF REVIEW

Before providing our analysis of the particular 01 cases, we outline the general standard 
of review we consider appropriate for reaching a decision about whether there Is an 
adequate evidentiary basis to proceed In connection with each of these cases. It should 
be noted, however, that this Is not the equivalent of a determination about whether to 
actually proceed with an enforcement action. Although a determination about whether 
there Is an adequate evidentiary basis to sustain a discrimination allegation may be a 
substantial factor in making a decision to proceed with an enforcement action, that 
enforcement decision also Involves consideration of the exercise of enforcement 
discretion, with all of Its policy and resource Implications.  

A. Four Elements for Review In Discrimination Cases 

We discussed with both OE and OGC the standard they currently use to determine when 
an enforcement case should be Instituted relative to claimed violations of section 50.7.  
We were provided with a copy of guidance recently prepared by OGC for use by the staff 
in determining whether discrimination occurred In violation of section 50.7. In that 
memorandum, a copy of which Is included as Attachment 1, OGC describes an analytical 
framework for determining whether discrimination occurred, pertinent parts of which we 
summarize below.  

As this guidance Is relevant to the three cases we were asked to review,2 four elements 
are of critical Importance: 

1. Did the employee engage in protected activity? 

To answer this question requires a determination about whether the employee took 
some action to raise or advance a nuclear safety concern. As the OGC memo notes, 
activities might Include institunGM an NRC or Department of Labor (DOL) proceeding, 
documenting safety concerns. oran Internal or external expression of safety concerns.  

2. Was the employer aware of the protected activity? 

This element necessitates a finding that the employer knew about the employee's 
nuclear safety concern or aciities to advance the concern. An employer would not be 
liable for violating section 50.7 If an employee failed to articulate a safety concern in a 
way that brought it to the employer's attention.  

I As the OGC memo notes, other elements, such as whether the Individual who is 
the subject of the claimed discrimination is an =employee," may be Involved; however, 
they are not at Issue In the 01 cases we reviewed.
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3. Was an adverse action taken against the employee? 

To satisfy this component, it is necessary to conclude that the employer visited some 
detrimental effect on the employee's terms, conditions, or privileges of employment. As 
OGC points out, this could Include a variety of actions ranging from actual termination to 
the threat to take some detrimental action.  

4. Was the adverse action taken because of the protected activity? 

This requires a finding that there Is a causal link between the adverse action and the 
protected activity. Thus, in considering an employer-articulated reason for taking an 
adverse action that invariably Is Interposed to demonstrate the action was not taken 
because of an employee's protected activity, it Is necessary to determine whether (1) the 
articulated reason Is a Drete_ Intended to conceal an action taken solely because of 
protected activity; or (2) the articulated reason Is part of. a dual motive for the action In 
that there was both a legitimate and an Improper, discrimination-based reason for the 
action, with the latter being a "contributing factor" to the action.3 

B. Standard for Determining Whether There Is A Sufficient Evidentiary Basis to 

Institute an Enforcement Action 

1. Nature of the Evidence inDiscrimination Cases 

Although all four of the items described above are necessary to make out a case of 
discrimination under section 50.7, the fourth Item Is the most problematic, both generally 
and In the cases we were asked to review. This is because It Is rare that this crucial 
element can be established by so-called "smoking gun" evidence, I.e., evidence that 
Irrefutably shows the adverse action was pretextual. (The clearest example of such 
evidence would be an admission by the official of the employer who was directly 
responsible for the adverse action that he or she took that action against the employee 
because the employee engaged in protected activity.) 

Instead, what usually Is available from an Investigation into a section 50.7 discrimination 
allegation Is testimony and documentary information, often conflicting, that provides 
circumstantial evidence of whether an adverse action was taken because an employee 
engaged In protected activity. Circumstantial evidence is "evidence that tends to prove a 
fact by proving other events or cirwrumstances which afford a basis for a reasonable 
Inference of the occurrence of thefact In Issue." Webster's New Collegiate 
Dictionary 203 (1975) [hereinafter Webster's Dictionary]. In the context of a 
discrimination case, relying on circumstantial evidence means that the requisite factual 

3 The question of the degree to which the protected activity must be a 
consideration In the employer's determination to take an adverse action so as to be a 
"contdbuting factorm Is discussed further In section I.C.2 below.



finding that adverse action was taken because of the protected activity would be the 
product of a reasonable inference drawn from other proven events or circumstances in 
the case.  

In so describing what is often the central supporting material in discrimination cases, It 

should not be supposed that because the Information is circumstantial, the cases are 

somehow rooted In weak or deficient evidence. All cases, including a criminal case that 

must be proven with the highest degree of certainty, I.e., beyond a reasonable doubt, 

legitimately can be based wholly on circumstantial evidence. Indeed, such evidence, 
often the result of a painstaking exePcse In drawing Inferences (or more specifically 
reasonable Inferences) based on the factual circumstances that are presented, can be 
as convincing as the "smoking gun." 

One other comment Is appropriate regarding the nature of circumstantial evidence.  
Based as it Is upon the ability to draw 'reasonable inferences," it Is a somewhat 
subjective notion. As Is often said, "reasonable people can differ.' -Thus, there Is room 

for judgments to diverge about the extent to which any given circumstance or set of 
circumstances Is sufficient to create an Inference about the fact in Issue, i.e., In 
section 50.7 discrimination cases, whether there Is a sufficient causal nexus between the 
protected activity and the adverse action.  

2. Evidentiary Basis for Enforcement Action 

With this background, the question remains about the basis on which a decision should 
be made whether there Is sufficient evidence to Institute an enforcement action In a 
section 50.7 discrimination case, particularly with regard to the problematic fourth 
element. This being said, there appear to be four possible "burden of proof" constructs 
within which to frame a decision about whether there Is sufficient evidence to conclude 
that a violation of section 50.7 occurred. In ascending order of difficulty these are: (1) 
the prima fade case; (2) preponderance of the evidence; (3) clear and convincing 
evidence; (4) beyond a reasonable doubt. And In the context of a discrimination case 
relative to the question of whether an adverse action was taken because of a protected 
activity, they might be summarized as follows: 

a. Prima facie case - Is there evidence that shows temporal proximity 
between the protected activity and the adverse action (as this standard is 
utilized In DOL discrimination cases, described further below, this is 
usually one year).  

b. Preponderance of the evidence - It Is more likely than not (more than a 
50-50 case) that the adverse action was pretextual or that protected 
activity was a acontributing factor in the adverse action.  

c. Clear and convincing evidence - is there evidence that shows with 
reasonable certainty or a high probability that the adverse action was
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pretextual or that the protected activity was a "contributing factor" in the 
adverse action.  

d. Beyond a reasonable doubt - Is there evidence that Is dear, precise. and 
Indubitable or that establishes to a moral certainty that the adverse action 
was pretextual or that the protected activity was a "contributing factor" in 
the adverse action.  

From tits group, the most obvious candidate Is the preponderance of the evidence 
standard. As the OGC memorandum correctly Indicates, this Is the standard to be 
applied If an administrative hearing is held on an agency enforcement case charging 
discrimination. In contrast, Invoking the clear and convincing evidence or beyond a 
reasonable doubt standards seems unnecessary. Either would put the agency to a 
higher standard of proof to lodge a charge than it would need to actually prove that 
charge If it is challenged. It is not apparent why Imposing this burden on the 
enforcement process might be warranted.  

So too, the lower standard used to establish a prima fade case seems inappropriate.  
That standard Is used In cases brought before DOL under section 211 of the Energy 
Reorganization Act of 1974,42 U.S.C. § 5851, both in making a decision to institute an 
agency investigation of an employee's discrimination complaint and in the Initial stages of 
the administrative hearing regarding the validity of the individual's challenge. In DOL 
hearings, the shifting allocation of burdens that begins with the complainant's need to 
establish a prima fade case recognizes the inherent difficulty gn Individualfaces In 
bringing a case that is likely to be based on circumstantial evidence about unspoken 
motivations. As similarly is true In the equal employment opportunity (EEO) arena, 
providing that only a prima facie case must be established to shift the burden back to the 
employer to show it did not act Improperly gis intended progressively to sharpen the 
Inquiry Into the elusive factual question of Intentional discrimination.7 Texas Department 
of Community Affairs v. Burdine, 450 U.S. 248,254 n.8 (1981). In DOL cases, the prima 
facie case generally Is established by utilizing a inference (or presumption) based on 
temporal proximity. Once established, the employer Is then required to show that the 
adverse action was motivated by legitimate, nondiscriminatory reasons. Ultimately.  
however, the burden rests on the complainant to show by a preponderance of the 
evidence that the employer's adverse action was taken because of the employee's 
protected activity.  

In the context of NRC discrimination cases, one of the significant justifications for the 
burden shifting that Is at the heart of the prima fade case seems to be lacking. With its 
resources and access to licensee employees and documentation by way of its 
Investigative processes, this agency should be able to look Into allegations-of 
discrimination In a way that allows development of a significantly more concrete 
evidentiary record than the average employee In a DOL hearing. Accordingly, it makes 
sense for the decision about whether there Is a sufficient evidentiary basis to proceed to 
be based on an assessment of how strong the case Is In relationship to the ultimate
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standard of proof - preponderance of the evidence. Compare U.S. Department of 

Justice, Principles of Federal Prosecution 5-6 (July 1980) (government attorney should 

commence or recommend federal prosecution 9f he or she believes that a person's 

conduct constitutes a federal offense and that admissible evidence will probably be 

sufficient to obtain a conviction).  

Accordingly. In assessing these and other discrimination cases, we believe the 

appropriate "evidentiary" standard should be: 

Whether, based on all the available evidence, there Is Information 
sufficient to provide a reasonable expectation that a violation of 
section 50.7 can be shown by a preponderance of the evidence.  

In the context of this standard, as the OGC memorandum suggests, Attachment 1, at 2 

n.1, we would consider the "available evidence" to Include all the Information accessible 

to those making the enforcement decision, regardless of whether it would be considered 

admissible In an adjudicatory hearing.4 Further, we note that, because this standard is 

based on a "reasonable expectation" of what can be shown, there Is room .for differing 
Informed judgments about when the requisiteexpectation has been fulfilled.  

C. Additional Considerations 

Having outlined this general standard, we think two additional, related points require 
some mention.  

I. Evidentiary Basis to Charge Company v. Individual Company Officials 

From the information gathered as part of the OIG Investigation, there seems to be some 

uncertainty about whether there Is a difference in the evidentiary standard when 
enforcement action is being considered against a company, as opposed to the company 
employees who are alleged to have been the actors in the adverse action. There Is a 
suggestion that. for the latter, there should be a somewhat higher standard, going more 
toward the dear and convincing side of the evidentiary spectrum. As far as we can 
ascertain, however, the applicable statutory or regulatory provisions regarding 
discrimination do not distinguish between the company and its employees In terms of 

4 As the OGC memorandum appears to recognize, see Attachment 1, at 3, 
making a decision based on "avaliableu rather than 'admissible evidence does not 
relieve those entrusted with making the decision on whether to go forward from candidly 
considering the strength of that evidence, which should Include possible admissibility 
problems. In the administrative context, however, "admissibilly" Is a more flexible 
concept that allows the use of evidence, such as hearsay, that would not be permitted in 
a judicial proceeding. See, pg..., Philadelphia Electric Co. (Umerick Generating Station, 
Units I and 2), ALAB-863, 25 NRC 273. 279 (1987).
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culpability or liability. Accordingly, in both instances, the evidentiary standard must be 

the same.  

What may lead to different treatment is the exercise of enforcement discretion. Even 

with a determination that there is an adequate evidentiary basis for finding a violation, as 

the Enforcement Policy Indicates, the agency has wide discretion in determining when to 

act against companies or Individuals that violate Its requirements. Relative to 

discrimination cases, any number of factors may be relevant to bringing charges against 

individuals, Including the seriousness of the violation, whether the Individual has 

committed previous violations, and the company's efforts to correct any violation both as 

to the company employee involved In the adverse action and the employee who was the 

subject of the action.  

Ultimately, it Is Important not to confuse the standard being utilized to determine whether 

a case has a sufficient evidentiary basis to go forward and the associated exercise of 

enforcement discretion to ensure that all applicable agency policy and resource 

considerations are given appropriate consideration.  

2. Protected Activity as a 'Contributing Factor' in Dual Motive Cases.  

As we have already noted, in "dual motive' cases the question that must be confronted 

is whether the protected activity was a gcontributing factor' in the adverse action. It might 

be asked, however, what is the meaning of acontribute" in terms of the quantitative or 

qualitative addition that the protected activity made to the decision to bring an adverse 
action? 

One suggestion we encountered was to apply a "but for" analysis, whereby one would 

find the protected activity to be a contributing factor if one could reasonably conclude 

that Obut for' the protected activity, the adverse action would not have been taken. This, 

however, seems to set the bar too high, because it essentially rbquires that the protected 

activity be a predominate reason for the adverse action. On the other hand, if the 

protected activity played a role In the adverse action that was the equivalent of adding 'a 

drop of water into the ocean," would that provide a sufficient evidentiary basis for going 

forward? Common sense suggests that it must be something more.  

"Contribute" is defined as 'to play a significant part in bringing about an end or result.' 

Webster's Dictionary at 247. And, in turn, 'significant' is defined as 'having or likely to 

have Influence or effect.' Id. at 1079. These definitions, in concert, arguably strike the 

proper balance. And consistent with their terms, knowledge that an employee has 

engaged in protected activity by the company official taking the adverse action, standing 

alone, would not be enough to establish that the protected activity was a "contributing 

factor.' Instead, there would need to be an adequate evidentiary basis, I.e., a 

preponderance of the evidence, for a reasonable Inference that the company official had 

some motivation or Impetus relating to the protected activity that, In some meaningful 

way, was an ingredient in the decision to take the adverse action.
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II. ANALYSIS OF CASES

A. Case Review Process 

In accordance with the directive in Chairman Jackson's January 28.1999 memorandum, 
the review team evaluated three 01 cases InvoMng discrimination allegations. Although 
all the team members and team advisors familiarized themselves with each of the cases, 
an Individualized, In-depth review of each of the cases was conducted by a single team 
member or advisor who provided a report on his or her conclusions.  

For these In-depth studies, the case reviewer had available the 01 case report; all 
supporting exhibits; the 01 Investigative file for the case, which Included correspondence 
and Investigator notes; and the OE file for the case. In addition, relative to Case 
Nos. 1-96-002 and 1-97-007, team personnel conducted Interviews with the 01 
Investigators with principal responsibility for those cases to clarify questions about the 
scope of the Investigation that was conducted. Further, relative to Case No. 1-96-007, 
the In-depth review Included consideration of the October 2, 1996 NRC Task Force 
Report and associated attachments; a December 10, 1997 01 Investigator 
memorandum; the Investigative report In another 01 case, No. 1-90-001, along with two 
Interview reports condUcted In connection with that case; and a February 4, 1999 letter to 
Chairman Jackson from one of the allegers. Also In connection with that case, the team 
reviewed additional comparative Information regarding the employees who were In the 
final pool considered for termination that OIG obtained from NU as part of the Inquiry that 
resulted In the OIG December 1998 report. Finally, also considered in Case No. 1-96
002 were SECY-98-292, Proposed Staff Action Regarding Alleged Discrimination 
Against Two Employees at Northeast Utilities (EA 98-325) (Dec. 21, 1998); 
Commissioner vote sheets concerning that SECY paper, and letters dated January 19.  
January 27, February 9, and February 23, 1999, from one of the allegers to OIG that 
were referred to the review team for its consideration.5 

Besides this case specific Information, team personnel also reviewed various =generic" 
documents in an attempt to acquire an understanding of the overall situation at Millstone 
during the relevant time period. These Included: Confirmatory Order Establishing 
Independent Corrective Action Verification Program (Effective Immediately) (Aug. 14, 
1996); NRC Office of Nuclear Reactor Regulation, Millstone Lessons Learned Task 
Group Report, Part 1: Review and Findings (Sept: -1996); Order Requiring Independent, 
Third-Party Oversight of Northeast Nuclear Energy Company's Implementation of 
Resolution of Millstone Station Employees' Safety Concerns (Oct. 24, 1996) [hereinafter 
October 1996 Order]; SECY-97-036, Millstone Lessons Learned Report, Part 2: Policy 
Issues (Feb. 12, 1997); SECY-98-090, Selected Issues Related to Recovery of Millstone 

Q OIG advised the team that the alleger was informed of the referral of the 
January 1999 letters.
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Nuclear Power Station Wit 3 (Apr. 24, 1998); SECY-98-119,,Remaining Issues Related 

to Recovery of Millstone Nuclear Power Station, Unit 3 (May 28, 1998); SECY-99-1 0, 
Closure of Order Requiring Independent, Third-Party Oversight of Northeast Nuclear 
Energy Company's Implementation of Resolution of the Millstone Station Employees' 
Safety Concerns (Jan. 12, 1999); Transcript of Meeting on Status of Third Party 
Oversight of Millstone Station's Employee Concerns Program and Safety Conscious 
Work Environment (Jan. 19, 1999).  

Each of the Individual case studies was subjected to critical analysis by all teafn 
personnel. The case studies have been adopted by all of the team members and, as Is 
noted above, each has been endorsed by the team's advisors.  

B. Discrimination at Northeast Utilities 

As is noted above, each of the three cases assigned for Independent review was 
evaluated in terms of its Individual merits as reflected by the documentary and 
testimonial evidence obtained In the course of the 01 Investigation. .Nonetheless, given 
the circumstantial nature of the body of that evidence, in reaching a conclusion 
respecting whether discriminatory action on the part of NU management occurred It was 
necessary In each case to draw inferences from the established facts.  

This function was undertaken against the background of an order Issued In late 1996 on 
behalf of the Commission by the Acting Director of the Office of Nuclear Reactor 
Regulation with regard to the operating licenses held by NU for the three Millstone units.  
As noted in its caption and further developed In its text, the order Imposed a requirement 
that there be Independent, third-party oversight of NU Implementation of a mandated 
"comprehensive plan for reviewing and dispositioning safety Issues raised by rits] 
employees and ensuring that employees who raise safety concerns are not subject to 
discrimination." October 1996 Order at 7.  

As Justification for Imposing the requirement, the order observed that it was addressing 
"past failures in management processes and procedures for handling safety Issues 
raised by employees, and In ensuring that the employees who raise safety concerns are 
not discriminated against." JI. at 2. The order went on to note the Commission's 
concern regarding the manner In which NU "has treated employees who brought safety 
and other concerns to the attention of [its] management. Ild.  

Still further, the order pointed to NU completion in January 1996 of its review of "the 
effectiveness of its Nuclear Safety Concerns Program (NSCP) In taking corrective 
actions related to employee concerns and ensuring that the employees who raise 
concerns are treated appropriately." Jd. at 3. According to the order, that review led to 
findings "similar to those of previous [NUI assessments, studies and audits performed 
since 1991." Id. at 4. Among those "common findings" was one to the effect that 
management "tended to punish rather than reward employees who raised safety 
concerns." Ad. Moreover, the review disclosed that many of the past problems it 
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identified still existed because prior recommendations had not been implemented *in a 
coordinated and effective manner." Ld.  

"The cases before us involve allegations of discriminatory action in 1993, 1995, and 1996, 
respectively. Thus, they called for an examination of events occurring In the period 
during which, according to the Commission order, there were significant deficiencies In 
the manner in which NU was treating employees who raised safety concerns.  

Standing alone, that consideration could not be deemed dispositive In assessing the 
merit of the allegations at hand. Stated otherwise, It does not necessarily follow from the 
fact there may have been numerous Instances of discriminatory action In the relevant 
time period that the individual allegers with whom we are concerned were among the 
victims.  

At the same time, however, the revelations contained In the Commission order manifestly 
could be taken Into account In circumstances where the 01 Investigation was found to 
have produced sufficient Independent evidence to support an Inference that a nexus 
existed between the alleger's dismissal or demotion and the protected activity In which 
he had previously engaged. More specifically, NU's unenviable track record in dealing 
with employees who had raised safety concerns could properly serve In such 
circumstances to buttress the Independently drawn Inference of Improper management 
conduct. Additionally, although seemingly not the situation In any of the cases at hand, 
had the 01 record allowed a choice between equally plausible opposing inferences 
respecting the likelihood that protected activity was an Influencing factor In the adverse 
personnel action, that track record might well have tipped the balance in favor of a 
finding of discrimination.  

Against this backdrop, we provide the following synopsis of our review and conclusions 
regarding each of the three cases.6 

C. Case No. 1-96-002 

01 Case No. 1-96-002 Involved two supervisors who were demoted in the course of a 
"Oreintegration, Le., reorganization, of NU's nuclear engineering functions in November 

1993. Both employees maintained that their demotions, to the positions of.senior and 
principal engineer, respectively, were prompted by the fact that they had raised and 
championed a variety of safety Issues in the two years preceding the reorganization.  
Indeed, just days before the announcementof the reorganization, both had raised 

In connection with the foregoing discussion, we note that the totality of the 
record before us does not support the conclusion that discriminatory circumstances at 
NU were so "pervasive and regular" with respect to the Individual allegers as to 
constitute a Ohostile work environment" as that concept Is outlined in the OGC guidance 
memorandum. See Attachment 1, at 2.
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controversial safety issues with the vice president who presided over the process that led 
to their demotions.  

me reorganization Involved not merely first-level supervisory positions such as those 
held by the employees here Involved but, as well, higher-level positions including those 
held by vice presidents. The process of determining with whom the various positions 
would be filled was, however, not the same In all Instances.  

In the case of managers, directors, and vice presidents, each candidate for such a 
position received a formal assessment based upon the consideration of a number of 
competency factors and a numerical rating that ultimately Influenced the placement 
decisions. In the case of the first-level supervisory positions, however, there was no 
equivalent evaluation of employees who were supervisors at the time. The selection for 
those positions was made from a pool consisting of Incumbent supervisors and 
employees who either had some experience as acting supervisors or no supervisory 
experience at all. The managerial potential of only the forty to fifty employees not In 
supervisory positions was assessed. Those employees were then ranked In four 
quartiles.  

The actual supervisory position selections were made at a meeting presided over by a 
vice president and attended by, among others, persons who had already been tapped for 
director positions In the reorganized engineering structures. Apart from the quartile 

Sratings for the potential supervisors, there was no written material - such as 
performance appraisals - available to the selecting officials. Moreover, It appears that, 
In order to receive any consideration, a candidate had to be proposed by one of those 
officials. According to the presiding vice president, the objective of the selection process 
was to determine which candidates would be the "best ft" In the positions that survived 
the reorganization.  

Whether or not the names of the two allegers were ever mentioned, the O record 
indicates that apparently neither received any consideration at all. In the totality of the 
circumstances disclosed by the 01 record, we concluded that it could and should be 
Inferred that this failure was Influenced by the employees' prior protected activity.  
Among other things, both Individuals had strong performance appraisals that reflected 
attributes that would appear to have been what was being sought In the quest for the 
"best fits." Beyond that, one of the allegers was replaced as a supervisor by an 
Individual (a prior mere acting supervisor) who was not shown to have possessed 
qualifications lacking In the alleger.  

All In all, the officials Involved in the selection process did not supply a credible 
explanation respecting why neither alleger was worthy even of consideration for retention 
in supervisory positions in which they had performed well In the past. Given the totally 
subjective nature of the selection process for supervisory positions, this shortcoming 
could be deemed pivotal on the question of whether their protected activity influenced 
their non-selection.
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Consequently, we have concluded with respect to this case that, based on all the 
available evidence, there is information sufficient to provide a reasonable expectation 
that a violation of section 50.7 can be shown by a preponderance of the evidence.  

D. Case No. 1-96-007 

01 Case No. 1-96-007 Involved three Individuals whose employment was terminated In 
January 1996, along with ninety-nine other employees, as part of a workforce reduction 
program. Each employee alleged that his Inclusion in the reduction was brought about 
by reason of his Involvement In protected activity.  

Employees under consideration for termination under-the workforce reduction program 
were evaluated and ranked, on a matrix, with their peers In a number of specific areas of 
competence. With Input from their supervisors, managers were responsible for 
completing the matrices and were to base their scores on the employee's last two 
performance reviews and a prediction of how the employee was likely to perform in the 
future organization. The review procedure in connection with the completed matrices 
Included an examination of those of certain employees who had raised safety concerns.  
The purpose was to ensure that they had not been targeted specifically for reduction.  
The three allegers were on this so-called "added assurance" review list.  

In the case of the division In which each of the allegers was employed, it was ultimately 
determined that a total of four employees were to be terminated. On the basis of their 
low relative rankings on the matrices, the allegers were Included in that group.  

Because the matrices of the employees not terminated were destroyed in the Interim, an 
Inquiry Into whether there was Invidious disparate treatment of the allegers has been 
foreclosed. The 01 record, however, not only confirmed that the allegers had faired 
poorly in the evaluation process, but also negated any suggestion that their low rankings 
might have had discriminatory underpinnings. The content of their matrices was 
furnished by first and second-level supervisors without any discernible reason to provide 
the allegers with unjustifiable low evaluations In retaliation for their protected activity.  
More important, peers of all three allegers confirmed the existence of performance 
shortcomings that readily justified the rankings that were given to them. There was 
some suggestion that the vice president In charge of the division In which-they worked 
may have acted against them because of his knowledge either of the past Involvement of 

• two of the allegers with a well known Millstone whistleblower or as a result of his service 
on a board that reviewed the other alleger's appeal of his 1994 performance evaluation.  
In the totality of circumstances, however, we could not discern a sufficient basis for a 
finding that the protected activities of one or more of the allegers was a factor Involved In 
their Inclusion In the workforce reduction.  

In this regard, we have considered the concerns expressed by the NRC Task Force and 
the 01 investigator with principal responsibility for this case. On analysis of these 
concerns, our assessment of the record before us remains unaltered.
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Consequently, we have concluded with respect to this case that, based on all the 
available evidence, there Is not Information sufficient to provide a reasonable expectation 
that a violation of section 50.7 can be shown by a preponderance of the evidence.  

E. Case No. 1-97-007 

01 Case No. 1-97-007 Involved an electrical engineering supervisor whose employment 
was terminated In August 1995. The assigned justification for that action was that his 
performance In that role was unsatisfactory and, under a newly-formulated accountability 
philosophy, in such circumstances dismissal rather than demotion was required. The 
employee Insisted, however, that his dismissal was In retaliation for his having 
Immediately reported tb higher-level management a threat he had allegedly received 
from his Immediate superior approximately nine months earlier. As he had Interpreted 
the threat, he was being told that, If modifications on a Millstone Unit 2 safety-related 
system extended a refueling outage then In effect, he and a subordinate engineer 
assigned to the project would be fired. Thus, he was-being at least-implicitly directed to 
• cut comers If necessary to ensure that the project did not hold up resumption of Unit 2 
operation.  

Our analysis of the record persuaded us that the reason assigned for the employee's 
termination was pretextual and that, In actuality, he was a victim of discriminatory action 
based upon his protected activity In reporting the threat. Two considerations principally 
undergird this conclusion.  

First, the management officials responsible for the termination decision maintained that, 
In the 1994-95 time period, his supervisory performance was so poor that resort to a 
performance Improvement plan would have served no good purpose. (Subsequently, a 
grievance committee ordered his reinstatement on the ground that company and 
departmental policy had required that he be given an opportunity to Improve his 
performance.) Yet, the employee had become a supervisor In the early 1980s and the 
01 investigation revealed that, up to 1994, his performance appraisals were 
unblemished.  

Second, the primary assigned example of assertedly poor supervisory performance 
involved an untoward Incident that occurred when the employee was on vacation. The 
explanation given by management for nonetheless holding him accountable for the 

-incident was specious. Moreover, the Individual found principally responsible for the 
Incident was later given supervisory responsibilities..  

Consequently, we have concluded with respect to this case that, based on all the 
available evidence, there Is Information sufficient to provide a reasonable expectation 
that a violation of section 50.7 can be shown by a preponderance of the evidence.
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Ill. ENFORCEMENT RECOMMENDATION

The question remains as to whether enforcement action should be taken In either or both 
of the two cases in which we have concluded that NU management. personnel 
discriminated against subordinates because they engaged In protected activities. If 
taken, that action could be directed against either or both the licensee and the 
discriminating managers.  

Manifestly, the question Is essentially one of the appropriate exercise of enforcement 
discretion and, as such, brings policy considerations Into play. Moreover, some of those 
considerations -for example, the best utilization of what are doubtless limited agency 
resources - dearly are beyond our ability to evaluate. We thus must confine ourselves 
to what can be said based upon our understanding of the philosophy undergirding the 
Commission's enforcement policy, as well as of significant developments occurring since 
the determined discriminatory actions took place in 1993 and 1995. respectively.  

A. Enforcement Policy Regarding Discrimination Cases 

A reading of the totality of the General Statement of Policy and Procedures for NRC 
Enforcement Actions, NUREG-1600, Rev. 1 (May 1998), 63 Fed. Reg. 26,630 (1998) 
[hereinafter NUREG-1600], confirms the remedial nature of such actions. In the context 
of discriminatory misconduct such as that found to have occurred In the two cases here, 
the foundation of the enforcement policy appears to be the recognition that retaliation 
against employees who have raised safety concerns poses a significant actual or 
potential threat to the public health and safety. Accordingly, it is Important where 
wrongdoing of that stripe hasbeen uncovered that measures be taken designed to 
ensure that there Is not a repetition on the part of the licensee and its managers.  
Further, it is equally important that the message be clearly conveyed to other NRC 
licensees and their managers that retaliatory adverse personnel actions are a very 
serious matter and cannot and will not be tolerated by this agency.  

B. Relevant Factors In Implementing Policy 

If this understanding Is correct, the pivotal Inquiry is Into whether, in the circumstances at 
hand, enforcement action against NU and/or its offending managers is warranted In the 
furtherance of the dual purposes at the root of the enforcement policy as it applies to 
discrimination cases. In approaching this question, we have taken note of three 
documents of seeming relevance: (1) the previously discussed October 24, 1996 
Commission order in which NU was directed to take certain specific steps designed to 
rectify prior misconduct in the treatment of employees who had voided safety concerns; 
(2) the transcript of an open Commission meeting held on January 19, 1999, regarding 
possible closure of that order, and (3) the March 9, 1999 staff requirements 
memorandum (SRM) approving the staff's recommendation to close out the October 
1996 order.
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1. October 1996 Order

As earlier'noted, the backdrop of the October 1996 order was a several year history of 
retaliation by NU managers against employees who engaged in protected activity; as 
stated in the order, one recurrent finding was to the effect that the management "tended 
to punish rather than reward employees who raised safety concerns." This state of 
affairs prompted the Commission to order NU to put in place an Independent, third-party 
oversight of its Implementation of a mandated "comprehensive plan for reviewing and 
dispositioning safety Issues raised by [its) employees and ensuring that employees who 
raise safety concerns are not subject to discrimination." See supra p. 10.  

2. January 1999 Commission Meeting 

The January 19 Commission meeting - conducted more than two years after the 
October 1996 order was Issued - addressed specifically the matter of the status of the 
third-party oversight of Millstone Station's Employee Concerns Program (ECP) and 
safety conscious work environment (SCWE). The participants In the meeting included, in 
addition to a number of NU officers assigned to the Millstone facility, officials of Uttle 
Harbor Consultants, Inc. (which conducted the Independent third-party oversight), 
members of the Millstone Ad-Hoc Employee Group, and senior members of the NRC 
staff.  

At the outset of the meeting, Chairman Jackson referred to the October 1996 
Commission order and to events In the wake of that order. Among other things, she 
noted that, with Commission approval, NU had selected Uttle Harbor Consultants to 
conduct the third party oversight. Since May 1997, approximately a dozen meetings had 
been held between NU, Little Harbor, and .the-NRC staff to discuss the status of the 
mandated NU comprehensive plan embracing the ECP and the SCWE. The purpose of 
the January 1999 briefing, she Indicated, was to collect information to assist the 
Commission in deciding "whether to close the October, 1996 order." Tr. at S-5 to 8-8.  

After entertaining the views of NU senior management who expressed the belief that the 
comprehensive plan was achieving the desired results, Tr. at S-8 to S-75, the 
Commission invited Little Harbor's appraisal. In response, John Beck, its president, first 
outlined the specific functions that Little Harbor had undertaken in carrying out the 
assigned mission. Tr. at S-76 to 8-78. He then stated categorically that he supported 
the raiting of the October 1996 order. Tr. at 8-78 to S-79. In his words: We genuinely 
feel that we are no longer needed on a full time basis to assure that Millstone 
management does the right thing when challenged by those events which occur in 
everyone's work place. We further believe that Millstone management is committed to 
keeping it that way in the future." Tr. at S-79.7 This assessment was essentially 

'The Commission was told that NU nonetheless planned to continue to avail itself 
(continued...)
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endorsed by Billie Garde, a Little Harbor consultant involved In the oversight activity.  
Tr. at 8-83.  

For its part, the NRC staff concurred in the Little Harbor judgment that the strictures of 
the October 1996 order wdre no longer required. Tr. at 8-89 to 6-120. And the three 
representatives of the Millstone Employees Ad-Hoc Group were generally positive 
respecting the effectiveness of the corrective measures taken In fulfillment of that order.  
Tr. at 8-128 to 8-147.! 

3. Closure of October 1996 Order 

Subsequently, in apparent agreement with the appraisals of NU, the staff, Little Harbor, 
and the Millstone Employees Ad-Hoc Group, in a March 9. 1999 SRM concerning 
SECY-99-10, the Commission approved the staff's recommendation to close the October 
1996 order. In doing so, the Commission directed the staff to be vigilant In monitoring 
NU's performance in the ECP and SCWE areas to ensure any performance decline is 
detected early on.  

C. Timing of Enforcement Action 

As is apparent from the foregoing, over two years before the determination of 
wrongdoing that we now make In Cases Nos. 1-96-002 and 1-97-007, the Commission 
took action against NU that, in its effect, applied directly to such wrongdoing. This was, 
of course, a very unusual sequence of events Insofar as concerns the customary 
Commission response to allegations of discrimination flowing from protected activity.  

Normally, the consideration of possible Commission enforcement action addressed to a 
particular alleged violation of the employee protection provisions of 10 C.F.R. § 50.7 
does, as it must, abide a finding that the allegation Is meritorious. Only upon such a 
finding can it be appropriately determined what, if any, sanction against the licensee 
andlor the offending managers should be Imposed in the fulfillment of the purposes 
underlying the enforcement policy as applied to section 50.7 violations.  

As seen, two factors turned the normal process on its head in this instance. First, by 
1996 it had become dear to the Commission that there had been for manyyears an 
unhealthy NU environment respecting the treatment of employees engaged in protected 

7(...continued) 

of Little Harbor's services on a part-time basis. Tr. at 8-21, S-80.  

6 Other witnesses, including representatives of the State of Connecticut Nuclear 

Energy Advisory Council and Friends of a Safe Millstone, expressed the view that it was 
desirable to continue Little Harbor oversight on an eon call" part-time basis. Tr. at 8-123.  
8-146.
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activities. As a consequence, corrective action In the form of the NU implementation of a 
broad-scale remedial plan under Independent third-party oversight was ordered in that 
year. Second. while the umbrella of the decreed corrective action extended to the 
allegations of 1993 and 1995 wrongdoing In Cases Nos. 1-96-002 and 1-97-007.  
respectively, It Is not until 1999 that those allegations are being upheld. As of this time, 
the corrective action has been In progress for over two years and, according to all those 
Involved In Its Implementation (NU), its oversight (Little Harbor), and its regulatory 
appraisal (NRC staff), has successfully accomplished Its Intended objective, an 
assessment with which the Commission seemingly agrees.  

D. Recommendation 

1. Completed NU Remedial Actions Make Enforcement Action Unnecessary 

In the final analysis, it appears that, with the Commission's apparent acceptance of the 
representations made at the January 19 meeting, as a result of agency action taken on 
the basis of a generic determination of wrongdoing the misconduct found In the two 
cases under consideration was adequately remedied before those findings surfaced.' In 
that extraordinary circumstance, there Is reason to question what worthwhile purpose 
might be served by taking further, formal enforcement action against either NU or Its 
managers responsible for the 1993 and 1995 discrimination. The October 1996 order 

-.conveyed a strong message to NU respecting the unacceptability of the conduct 
addressed In It and, among other things, put NU to the considerable expense of 
arranging for Independent third party oversight. That message seemingly has had Its 
desired result Insofar as regards NU and doubtless was not lost on other reactor 
licensees.10 That being so, any additional sanction Imposed at this time - such as the 
Imposition of a civil penalty - might be thought to be more punitive In character than 
remedial.  

2. Enforcement Action If Completed NU Remedial Actions Are Found to be 
Insufficient as Basis for Foregoing Enforcement Action 

Should the Commission nonetheless not be satisfied that the misconduct found In the 
two cases under consideration has already been totally remedied, as we explain below 

'In addition, it should be noted that, In CaseNo. 1-97-007, an NU grievance 
committee overturned the termination that we have found had a discriminatory 
foundation (albeit on other, purely procedural, grounds).  

'0 With what Is an apparently radical change In the NU environment since 1996 

with regard to the treatment of employees raising safety concerns, It Is a reasonable 
assumption that the offending managers In the cases we have reviewed who are still 
employed by NU have been given the word" that such conduct Is not acceptable and will 
not be tolerated.
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the violations we have Identified do appear to warrant escalated enforcement action 
against the licensee. Additionally, enforcement action against the utility officials involved 
In the discriminatory activities may be warranted as well.  

For Case No. 1-96-OOZ given our conclusions about the Involvement of two mid-level 

management officials (a director and a vice president, who were third and fourth-evel 

supervisors, respectively), a Severity Level II civi penalty Is potentially Involved. See 

NUREG-1600, at 23,63 Fed. Reg. at 26,652. Moreover, applylng the enforcement 
policy flow chart, Jd. at 9, 63 Fed. Reg. at 26,638; because NU has been the subject of 

escalated enforcement action within the past two years,.Eee SECY-98-119. at 13-14, 

and. In these circumstances, would receive no credit for Identification or corrective 

action," subject to the exercise of discretion," the civil penalty amount potentially would 

be the Severity Level II base amount ($88,000) plus 100 percent.  

For Case No. 1-97-007, because one of the NU officials involved was at the time a 

mid-level management official (a director. who was third-level supervisor),;a Severity 
Level I civil penalty also potentially Is Involved. Again, because NU has been the • 

subject of escalated action withirythe past two years and, in these circumstances, would 

be entitled to no credit for Identification or corrective action," subject to the exercise of 

discretion, the civil penalty amount potentially would be the Severity Level Ii base 
amount plus 100 percent.  

"The Identification credit appears Inappropriate In Case No. 1-96-002 because 

the agency, not NU, Is Identifying the violation. In connection with the corrective action 

credit, the enforcement policy statement Indicates that in discrimination cases it should 
normally be considered only if the licensee atakes prompt, comprehensive corrective 
action that (1) addresses the broader environment for raising safety concerns in the 
workplace, and (2) provides a remedy for the particular discrimination at Issue." 
NUREG-1600, at 11, 63 Fed. Reg. at 26,640. For Case No. 1-96-002, up to this point 

the licensee has not taken any action under the second element, and thus does not 
appear to qualify for this credit either.  

12 In both cases, there may be significant questions about the appropriate use of 

limited enforcement resources. As we have previously noted, this Is a matter about 
which we cannot make an Informed judgment.  

13 The Identification credit appears Inappropriate In Case No. 1-97-007 as well 
because the agency, not NU, is Identifying the violation. The corrective action credit also 
appears Inapplicable because under element two - provide a remedy for the particular 
discrimination - although the utility did take action to reinstate the terminated employee 
through an Internal grievance process, that was a's a result of a finding unrelated to 
discrimination. See sutra note 9.

-19-



With respect to the Individuals involved, the agency previously has taken enforcement 
* action against utility officials found to have been involved In discriminatory activities, by 

issuing either a notice of violation or an order banning the Individual from licensed 
activities for a specified period. 1 A review of significant enforcement actions between 
January 1990 and June 1998 reveals three Instances In which utility. supervisors, as 
Individuals, have been subjected to agency enforcement action for being involved In 
taking discriminatory actions In violation of section 50.7.15 

As the enforcement policy notes. however, when escalated enforcement action appears 
to be warranted, the agency may provide the opportunity for a predecisional enforcement 
conference to obtain further Information to assist It in making the appropriate 
enforcement decision. In this Instance, particularly with respect to the Individuals 
Involved,'6 such a conference should be convened to ensure that the agency can make a 
fully Informed enforcement decision.  

"14 Although the enforcement policy also indicates that a letter of reprimand may 
be Issued to an Individual to Identify significant deficiencies In his or her performance of 
licensed activities, It is our understanding that use of this administrative action Is In the 
process of being discontinued.  

1, In 1995 and 1996 cases - IA 95-042 and IA 96-015, respectively - notices of 
..violation for Severity Level II and Severity Level II violations were Issued to Individuals 

. after OIG or O and DOL findings of discrimination by their employer based on their 
actions, and, In one case, a federal criminal guilty plea to violating NRC requirements.  
*In both cases, the staff did not Issue an order removing the individuals from licensed 

r activities. In the one Instance, the staff Indicated this was based on the employer's:.  
* action removing the Individual from such activities, while In the other the staff recognized 

the significant penalties already Imposed, including loss of employment and a felony 
conviction, as well as the Individual's recognition he had acted improperly and 
understood the Importance of the requirements of section 50.7. In the third case, which 
was~brought In 1997 (IA 96-101), an enforcement order was Issued against a utility vice 
president for violating section 50.7 following 01 and DOL findings of:discrimination by his 
employer based on his actions. In the enforcement order, which placed a five-year 
prohibition on his Involvement In NRC-licensed activities, it was noted that during a 
predecisional enforcement conference the utility official continued to Insist that he had 
not taken any discriminatory action.  

16 With respect to the individuals Involved, based on the cases previously brought 
by the agency, a significant factor In making an enforcement decision appears to be the 
extent to which those Individuals are willing to acknowledge wrongdoing.
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IV. LESSONS LEARNED

A. Lessons Learned Review Process 

In seeking to draw lessons learned from the Investigative and enforcemeht processes 
used with respect to these cases, and principally Case No. 1-96-007 that was the focus 

of the December 1998 OIG report, In addition to review of the Individual case Information 
outlined In section IIA above, team personnel reviewed the January 27. 1999 
memorandum from the Executive Director for Operations (EDO) outlining staff responses 
to Chairman Jackson's January 7,. 1999 questions concerning the December 1998 OIG 
report, and conducted Interviews with senior officials from 01, OE, and OGC about the 

general conduct of the agency's Investigative and enforcement processes. Team 
personnel also had discussions with an OIG Investigator who was Involved in the 
preparation of the December 1998 report. In this regard, the team was given access to 

the transcribed Interviews of various agency employees taken during the OIG inquiry that 
led to the December 1998 report.  

Based on the Information gathered through this process, we provide the following 
suggestions and recommendations.  

B. Lessons Learned 

1. Utilization of Millstone Task Force 

From what we have been able to gather, the decision to assemble the special task force 
to begin a review of the 1996 Millstone reorganization apparently was a sound one.  
What is less dear, however, is whether there was a clear concept of the way In which 
that group's work was to be utilized and incorporated into the existing investigative and 
enforcement processes. The seemingly abrupt decision to halt their work, in 
combination with the belated direction, some five months later, toprepare a report on 
their conclusions, seems to reflect there was not, at Its conception, a plan for integrating 
the task force into the existing regulatory scheme. This Is also reflected by the apparent 
lack of any concerted effort to include appropriate task force members in all steps of the 
enforcement process, Including the June 1998 final conference on Case No. 1-96-007.  

A special task force like that established to review the 1996 NU downsizing effort can 
serve a valuable purpose by bringlng special expertise and Insight Into the investigative 
and enforcement processes. As the circumstances surrounding that task force illustrate, 
however, failure explicitly to define the group's role In the existing agency processes 
from the outset can effectively nullify its usefulness by creating unnecessary 
misunderstandings and misperceptions about the validity of any results derived from 
those processes.
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2. 01 Investigation

Although as to each of the three cases reviewed, we generally found the 01 Investigation 
to be thorough and comprehensive, we were struck by the lack of comment by the 
Investigators regarding their observations of witness behavior or demeanor that would be 
relevant In assessing the witness' credibility and veracity. Particularly in the context of 
these discrimination cases that depend on Inferences about motives, witness credibility 
can be a significant factor In assessing the strength or weakness of evidence upon which 
Inferences about discrimination will be based. In discussions with 01, It was suggested 
that they are reluctant to put such Information In reports, but are always willing to discuss 
such matters with OE or OGC personnel Involved In case review. To the degree there Is 
a need for closer coordination between OGC and 01 (and perhaps OE as well) regarding 
case development and analysis, see section IV.B.5 below, we would hope this type of 
Information will be conveyed and affirmatively utilized In making decisions about whether 
there Is an adequate evidentiary basis to proceed with particular discrimination cases.  

3. Department of Justice (DOJ) Interaction 

Another apparently unique aspect regarding the various discrimination cases relating to 
Millstone Is the request from the local United States Attorney's Office that 01 
Investigative reports relating to referred Millstone discrimination allegations not include a 
summary of conclusions. The apparent basis for this request was previous leaks of this 
Information coming from within the NRC that the federal prosecutors perceived was 
Interfering with their ability to conduct their prosecutorial assessments.  

While the decision not to forward 01 summaries for these reports was appropriate, the 
apparent decision not to even prepare those summaries Is questionable. The process of 
analyzing the mass of information generated In the course of investigations such as 
those at issue here In order to prepare a thorough, reasoned summary and supporting 
conclusions is a vital part of the process. Notwithstanding the problem of leaks, It does 
not seem that preparing such a summary, retaining it within 01 until DOJ has finished Its 
review of the report, and then attaching the summary (with any additional 
supplementation that might be necessary based on the DOJ review) as the report goes 
forward for consideration as part of the agency enforcement process Is likely to cause 
the problem Identified by DOJ relative to Millstone.17 

17 The January 27, 1999 EDO response to Chairman Jackson's January 7, 1999 
memorandum regarding the December 1998 OIG report Indicates that '01 will provide 
written conclusions and synopses after DOJ returns the case to NRC.' Jan. 27, 1999 
Memorandum from William D. Travers, EDO, to Chairman Jackson, attach. 1, at I 
(emphasis supplied). So that the analytical process is complete, we think it Is important 
the conclusions be drafted at the same time the report Is prepared, even If they are not 
"attached' until later.  
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Although acknowledged in the OIG report, it is worth mentioning again that the lack of 
any investigatory summary here apparently had another, albeit again unintended, 
detrimental Impact on the process. 01 has a policy In its manual that governs the 
resolution of disputes between investigators and 01 managers. _ee 01 Procedures 
Manual at 32-33 (Aug. 1996). Asthe OIG report indicates, however, that policy was not 
utilized to address the apparent conflict between the 01 investigator and the Field Office 
Director over the sufficiency of Case No. 1-96-007 because the report did not contain a 
written conclusion. See QIG Reportat 10. This Is unfortunate, since a more direct 
confrontation of the problems uiltis case at an earlier stage through this policy might 
have surfaced at a much eadierpoint the uncertainties that ultimately led to the position 
reversal that raised concerns about the overall integrity of the enforcement process.  

4. Enforcement Conference Process 

-As we have noted, because they Involve drawing inferences about the generally 
unexpressed motives of individuals, discrimlnation-cases are among the most difficult 
agency enforcement matters. Especially concerning the critical question of whether 
there is a sufficient *causal nexus betweenthe protected action and the adverse action, 
these cases require a careful analysis of the factual record - determining what the 
relevant facts are and how.they are to beweighted, compared, and contrasted - to 
reach a conclusion.  

Enforcement Guldance Memorandum (EGM) 99-001, whlch is Included as Attachment 2 
to the January 27, 1999 EDO response, provides guidance Intended to ensure that 
Enforcement Action (EA) Request and Enforcement Strategy Forms now used as status 
and briefing aids at staff enforcement conferencesLmore accurately reflect what occurs 
during, and the outcome of, these conferences.. This certainly addresses the 
recordkeeping concern Ideniffied by the OIG report.- There is, however, another, 
perhaps more substantive concern, that appears to remain regarding the enforcement 
conference decisional process as it relates to discrimination cases.  

From the most recent draft of Staff Requirements Memorandum (SRM) M9901 15, It 
appears the Commission Is considering requested that In future enforcement papers to 
the Commission, the staff clealy state (1) the criteria it used to determine whether a 
violation occurred and the faCts. and analysis relied on to reach that conclusion; and (2) 
in the event of differences between OE and 01, the basis for OE's ultimate 
recommendation, Including a supporting analysis. We think, however, that particularly 
for the concededly difficult discrimination cases, consideration should be given to starting 
this aarticulated analytical process" at the inception of the enforcement process, not just 
when these matters reach the Commission.  

What we contemplate for discrimination cases is a process, beginning at the 
enforcement panel stage, in which there Is some attempt by the major participants - e.g., 
01, OGC, and OE - to set out briefly in writing the analytical framework for their tentative 
conclusions regarding a particular discrimination allegation. The construct we have
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described in section I.A. above (supplemented to address other relevant factors) could 
provide a template for such an analysis, with the length being something along the lines 
of the case summaries that are set forth In section II.C.-E of this report.  

The 01 Investigation report (with conclusions) seemingly could constitute the articulated 
analysis for that office.18 OGC and OE likewise would be expected to pIovide some 
concise written explanation of theiraenarýis of the facts provided In the 01 report. These 
office products arguably would provide a more focused basis for the subsequent 
eforcenmet conference discussfons.  

.. - To be sure, there are personnel resource and timeliness Implications to this approach, to 
say nothing of the general antipathy to further Opapering" what In may Instances are 
already voluminous records. On the other hand, given the significance of discrimination 
cases In the overall Investigative caseload, see section IV.B.5 below, this additional "up 
front7 work might well provide the benefit of requiring less "dean up! labor later In the 
'enforcement process.  

.. OGCInvolvement 

On the basis of disclosures In the OIG Investigation, there may be room for reassessing 
the OGC role In determining whether to take enforcement action in a particular case of 
alleged discrimination." It appears that, at least In the time period relevant to our inquiry, 

• in many Instances OGC confined Itself to 6. -totation that it had "no legal objection" to the 
S•institution of a paricular•fe ction. That notation, as we have been led to 

• understand it, did not mean that the OGC- enforcement attorneys who hadreviewed the 
-case file had concluded that the case for enforcement was strong, Le., that, should it be 
litigated, the proposed penalty would likely be upheld.2° All that Ono legal Objection" 
appears to have meant was what was liteally stated: whether or not justified on the 

. -4established facts, no Illegality would be Involved In bringing an enforcement action.  

1I is our understanding that, at least in some of the regional offices, a separate 
written case analysis Is prepared by regio.al officials prior to an enforcement 
conference, which also could continue to be provided for the conference.  

"191n making this recommendation, #tshould be understood that we are not 
critiquing the way in which. OGC enforcement attorneys or supervisors have performed 
their duties in any Individual case, given the Institutional construct In which they were 
operating. Rather, what we suggest Is a concern about the nature of the framework 
within which they labor.  

= To the contrary, the attorneys might have concluded that the case was so weak 
that, in the words of one OGC lawyer Interviewed during the Office of Inspector General's 
Investigation, bringing an enforcement action would be "a dumb thing to do.'
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When so confined, as It may well have been in connection with the December 1997 
enforcement panel meeting In which It was decided to proceed with enforcement in Case 
No. 1-96-007, such OGC participation Is not as helpful as it might otherwise be. Given 
the fact that at least one OGC enforcement attorney has reviewed the entire case file, 
the role of that office might extend far beyond simply venturing an opinion on whether an 
enforcement action would or would not be legally precluded. Rather, we' know of no 
good reason why OGC should not provide OEwith Its considered judgment as to 
whether an enforcement action Is not onl legally permissible, but also warranted under 
whatever evidentiary standard the Comnfion has adopted as a basis for taking such 
action."1 

On the basis of oral briefings we received with regard to the role OGC attorneys play In 
giving advice to OE and 01 In cases Involving alleged violations of section 50.7, it 
appears that the situation Indicated by the OIG Investigation may now have changed.  
Specifically, we have been given reason to believe that, at present, OGC enforcement 
attorneys may be assuming a more proacive role In providing their views on the 
strengths and weaknesses of particular cases as illuminated by the record amassed In 
the course of the 01 Investigation. If so, the process .of-reaching an informed judgment 
on whether a section 50.7 violation worthy of enforcement has occurred will have been 
benefitted.  

We also note that, according to the Information we were given by 01, approximately forty 
percent of the office's total caseload Is discrimination cases; with those case types 
making up sbxty-five percent of the high-priority cases. Because discrimination cases are 
so "fact Intensive," i.e., they require a careful development and sifting of the facts to 
determine what reasonable Inferences can be drawn, earlier involvement on the part of 
OGC attorneys (and perhaps OE personnel) may well be useful, arguably from the 
Investigation's Inception. In one of our oz, briefings, OGC Indicated that In the context of 
a planned office reorganization, It Is considering assigning discrimination cases with the 
anticipation that the attorney who advises on the case during the 
Investigativelenforcement process willbe tab t•torney responsible for trying the matter 
should it go to an administrative hearing.5 This undoubtedly would help to ensure that 

21 OGC would not, of course, be called upon to pass upon such policy questions 

as whether it would be an appropriate exercise of prosecutorial discretion to forego an 
enforcement action In the circumstances of the particular case.  

"2 In this regard, we hope that the seeming need for enhanced Interaction 
between 01 and OGC enforcement attorneys, particularly at the outset of the 
Investigative process, would not fall victim to historical concerns about 01 Independence.  
The need to maintain 01 Independence Is clear;, however, more collaboration between 
OGC enforcement attorneys and 01 Investigators to develop the factual construct for 
enforcement cases, particularly discrimination cases, seems highly desirable.
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evidentiary problems are explored thoroughly before any decision to bring enforcement 
action is made.23 

6. Handling of Discrimination Cases Generally 

As we have already noted, several of those Interviewed suggested that the Millstone 
situation was somewhat unique. It nonetheless seems to us that, with the present state 
of the electric generation Industry In which competition and deregulation are hallmarks, 
massive downsizings like that which occurred in 1996 can be expected at other utilities in 
the future. It further seems likely that In such instances, as was the case with Millstone, 
a number of discrimination complaints can be anticipated. It thus may be a benefit to 
the agency to have In mind a more systematic approach to handling such events.  

As we have Indicated In our report on Case No. 1-96-007 relative to the 1996 NU 
-reorganization, the utilty's destruction of the matrix Information on everyone other than 
those selected for termination has rendered Impossible any attempt to analyze the 
circumstances based on disparate treatment Nonetheless, becauseevidence of 
disparate treatment may be significant In Identifying as-pretextualtdiscdmination actions 

. that otherwise might be discounted as Olegitimate business reasons," a principal agency 
concern should be that for a reasonable period of time the utility retains, and the agency 
has access to, all relevant information regarding those whose positions were implicated 
In-a reorganizationrdownsizing process. This would Include Information on all personnel 
whose positions were considered as part of the reorganization process, whether or not 
they.were (1) Involved in protected activity; or (2) actually subjected to an adverse action, 
such as termination or demotion.  

Along these same lines, the agency may wish to consider a more standardized approach 
relative to Identifying and Interviewing ecomparable individuals In connection with the 
disparate treatment aspects of an Investigation into a large reorganization. Admittedly, 
attempting to get a complete picture of what occurred for the purpose of making a 
disparate treatment analysis often will be very resource intensive. For instance, In Case 
No. 1-96-002, to get a complete view of disparae treatment would require interviews 
with perhaps thirty people, including those who were demoted in 1993, those who 
retained their supervisory positions, and those who were given supervisory positions for 
the first time. Nonetheless, without obtaining relevant Information on a significant 
number of these Individuals, it may be difficult to reach a concrete conclusion about the 

= In scrutinizing a claim that a federal executive branch *whistleblower" has been 
subjected to a prohibited personnel practice, an Office of Special Counsel Investigator 
and the OSC attorney responsible for seeking corrective and disciplinary action through 
litigation before the Merit Systems Protection Board work closely on the case almost 
from its Inception. Based on his 20 years of experience with the OSC, Supervisory 
Investigator Hamer has found this Interaction is integral to developing and prbsecuting 
such cases successfully.
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role of disparate treatment evidence in a particular Investigation. Further, although some 
Interviews designed to elicit comparative Information were done In Case No. 1-96-002, it 
does not seem there was a dear idea of exactly what acomparative3 Information was 
needed to provide the best analytical basis to reach a conclusion about disparate 
treatment. Given the similarity of this analysis to that which Is regularly used In the EEO 
context, continuing Interaction between those in the agency who handle EEO cases and 
01, OE, and OGC enforcement attorneys might provide those on the enforcement side 
with a better understanding of what is required.  

7. Other Matters 

The MIRT also received unsolicited suggestions for revisions/improvements to the 
Investigative and enforcement processes from an agency employee and a public Interest 
group with a stated Interest In Millstone. One commenter outlined a perceived problem 
with the job classification used for 01 Investigators, while the other suggested that 01 
should again be made a Commission-level office. These appear to be matters that fall 

S .- outside of the scope of the'review we were asked to undertake. Accordingly, absent 
some further Commission directive, we plan to offer.no-recommendations regarding 
either suggestion.
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V. CONCLUSION

In reviewing the allegations in 01 Case Nos. 1-96-002, 1-96-007, and 1-97-007 that NU 
management officials violated the prohibition In 10 C.F.R. § 50.7 on taking adverse 
action against an employee for participating in any protected activity, we have sought to 
determine whether, based on all the available evidence, there Is Information sufficient to 
provide a reasonable expectation that a violation of section 50.7 can be shown by a 
preponderance of the evidence. A case meeting this evidentiary standard of review is a 
legitimate candidate for enforcement action, subject to the exercise of discretion in 
accordance with the agency's enforcement policy.  

Further, based upon a review of the available evidence for these three cases, we have 
concluded with respect to 01 Case No. 1-96-007. that there is not Information sufficient to 
provide a reasonable expectation that a violation of section 50.7 can be shown by a 
preponderance of the evidence. On the other hand, with regard to 01 Case 
Nos. 1-96-002 and 1-97-007, we have determined there is Information sufficient to 
provide a reasonable expectation that a violationof section.50.Tcan be shown:by a 
preponderance of the evidence. We do not recommend that enforcement action be 
instituted in connection with those cases, however, because of the remedial actions 
already undertaken by NU to address previously identified failures in management 
processes and procedures for handling safety Issues raised by employees, thereby 
ensuring that employees who raise safety concerns are not discriminated againsL 

Finally, based on our review of the Investigative and enforcement processes utilized by 
the NRC staff with respect to these 01 cases, and in particular 01 Case No. 1-96-007, we 
make the following recommendations regarding those processes: 

1. At its inception, any "special" task force formed to investigate or otherwise 
review circumstances In which agency enforcement action is a possible 
outcome should have its role within the agency's existing 
investigativelenforcement processes clearly delineated.  

2. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, to the 
degree practical, 01 Investigator impressions regarding witness credibility 
and veracity garnered though observation of the witnesses should be 
communicated to those making the decision on whether there issufficient 
evidence to pursue enforcement action.  

3.. Notwithstanding a DOJ request not to transmit an 01 summary and 
conclusion for a case sent for prosecutorial review, the 01 summary and 
conclusion should be prepared at the time the 01 case report is 
assembled and, once the case is returned from DOJ, made a part of the 
01 report so as to be available as an aid in determining whether agency 
enforcement action Is appropriate.
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4. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, an 
"articulated analytical process should be incorporated into the 
enforcement conference process to the extent practicable.  

5. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, OGC 
enforcement attorneys should take a more proactive role in the • 
Investigative process from its Inception, with the expectation that, to the 
extent practicable, the attorney assigned to an 01 case would be 
responsible for handling the case if it Is adjudicated.  

6. Anticipating that electric Industry deregulation and enhanced competition 
will produce other large scale reorganizationrdownslzing efforts, the 
agency should endeavor to ensure that the utility retains all relevant 
documentary Information regarding all those whose positions are 
Implicated In the reorganlzation/downslzing.  

Respectfully Submitted by 
the Millstone Independent Review Team 

Original Signed by: 

G. Paul Boliwerk, IlI 
Acting Chief Administrative Judge.  
Atomic Safety and Ucenslng Board Panel 

Original Signed by: 

Carolyn F. Evans 
Regional Counsel 
NRC RegionllI 

Original Signed by: 

Sara McAndrew 
Attorney 
Office of the General Counsel 

March 12. 1999
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A4 

SEPARATE STATEMENT 
OF 

ALAN S. ROSENTHAL 

Advisor to the Millstone Independent Review Team [MIRI] 

My independent examination of the voluminous product of the 01 investigations, as well 

as of the other documentary materials made available to the review team, leaves me In total 

agreement with the conclusions reached In the three cases addressed in the team's report. As 

will be discussed in greater detail below, this Is not to say that I would have deemed a contrary.  

conclusion in one or more of the cases to have been beyond the bounds of reason. In each 

Instance, however, the team has provided an analysis of the relevant facts disclosed by the 01 

Investigation that, In my judgment, amply supports the Inferences drawn respecting the ultimate 

question presented: was the adverse personnel action taken against the particular alleger 

motivated, in whole or in part, byprotected activity in which'he had engaged? 

My agreement with the content of the report extends to the discussion of the evidentiary 

standard of review, as well as to the enforcement recommendation applicable to the two cases 

in which the review team has concluded that a violation of 10 C.F.R. § 50.7 had occurred. And it 

further seems to me that the review team has identified the principal lessons to be learned from 

what has transpired with regard to these cases.  

Notwithstanding my endorsement of the review team's report in Its entirety, I offer a few 

additional observations of my own. In the main, they serve simply to stress portions of the report 

that I feel warrant additional emphasis.  

1. In none of the three cases examined by the review team was it difficult to discern from 

the 01 investigation materials the presence of three of the four elements that, as the review team 

notes, must undergird a finding of a violation of the employee protection provisions



of 10 C.F.P

§ 50.7. Each alleger manifestly had engaged In protected activity;-, there was the requisite 

management awareness of that fact; and the alleger's termination or demotion was a classic 

example of adverse personnel action.  

Unsurprisingly, the difficult assessment concerned the fourth element whether the 

required nexus existed between the protected activity and the adverse action. In approaching 

that question In each case, there was a recognition of the obvious: the fruits of the 01 

Investigation would not Include any acknowledgment of licensee wrongdoing or, in all likelihood,.  

anything that might constitute direct evidence either In support or In refutation of the alleger's 

claims. Thus, the determination respecting whether the licensee's proffered explanation for the 

adverse action was genuine, or Instead In whole or In part pretextual, would necessarily hinge 

upon the drawing of Inferences from evidentiary disclosures that might well be In substantial 

conflict 

Such was the situation that confronted the review team as It embarked upon Its assigned.  

task. In carrying out that task, it had two marked advantages.  

The first, presumably enjoyed whenever the results of an 01 Investigation are In hand, 

stemmed from the completeness of the evidentiary record on which the Inferences had to be 

based. There doubtless Is no Investigation that could not be taken a step further If time and 

resources permitted. In the three cases before the review team, however, the Investigation was 

SI would think that employees called upon to perform safety-related functions (as were 
all the allegers In the cases at hand) Inevitably will find It necessary to raise safety Issues from 
time to time In the fulfillment of their responsibilities. Of course, the extent to which they might 
choose to pursue those Issues either Internally or with the NRC will vary and might well affect 
the solicitude of superiors regarding a particular protected activity.



conducted by one or more 01 Special Agents with considerable thought and consummate 

thoroughness. Without being overbearing in their probing, the Investigators Identified and 

pursued tenaciously the appropriate lines of Inqulry, had no hesitancy In codnfronting a witness 

with contradictory statements of another witness; and, in general, sought to develop a record 

that would enable an informed judgment by the ultimate decision maker on each Issue that had 

to be addressed. In almost 40 years of federal service In three separate agencies, I had 

occasion to consider and to act upon innumerable Investigation reports and their underlying 

documentation. None surpassed In quality what I encountered here.2 

Second, and this was an advantage not usually possessed In the assessment of the 

product-of 01 Investigations, the review team - consisting of three NRC lawyers - had available 

to it six full weeks to analyze these cases and to reach Its conclusions.3 As a consequence, its 

members and advisors were able to spend innumerable hours In examining the wealth of 

interview transcripts and documentary exhibits in the 01 file; In collegial discussion of the 

decisional Implications of that material; and In the drafting and peer review of the extensive case 

studies now put before the Commission. This luxury of time and resources Is likely not accorded 

to OE and OGC personnel who customarily must pass judgment on the merits of alleged Section 

50.7 violations.  

Despite these advantages, I think that the review team members would agree with me 

that in none of the cases did the answer to the nexus question become obvious from a casual 

examination of the 01 report of Investigation and Its documentary foundation. (Indeed, In the 

2 1 would hope that, either in their reports or in separate documentation, the 01 
Investigators would supplement the transcripts or summaries of witness interviews with any 
impressions as to a witness' credibility garnered through observation of his or her demeanor 
during the Interview. Such additional Information can be most helpful, particularly In 
circumstances where there Is a dear conflict In the evidence.  

3 This advisor also devoted his entire attention to the project during that period.



case In which I was asked to take an early particularly close look, my first Impression as to the 

likely appropriate response made an 180-degree turn as I gave the matter additional thought) 

And, even after all Involved in this enterprise had made full use of the time ivallable for study 

and reflection, there still was room In the Instance of at least some of the aliegers to be less than 

fully confident In the choice that had to be made between conflicting possible Inferences.  

I do not mean to suggest that the conclusions reached by the review team in Its case 

studies are suspect. Once again, I think them totally supported by a cogent analysis based on a 

-full consideration of the pertinent facts as disclosed by the 01 Investigation. Accordingly, had a 

Eke conclusion founded on a like analysis come before me In my time as an adjudicator In this 

agency and later In the General Accounting Office, I would have had no hesitancy In upholding 

It. All that I do mean to convey Is my belief that cases such as these do not lend themselves to 

certainty. Whenever the drawing of Inferences from Inconclusive facts Is the order of the day, 

reasonable minds can and often will differ.' Thus, for example, while it may be contrary to the 

outcome of the review team's analysis (with which I am In full agreement), it does not follow that 

the conclusion reached by the NRC Task Force in Case No. 1-96-007 Is perforce flawed.6 

2. In two of the three cases examined (Nos. 1-96-002 and 1-96-007), the adverse action 

taken against the allegers was part of a broad-based restructuring or reduction-in-force Involving 

a significant number of NU employees. Thus, for example, the three allegers In Case No.  

'This Is especially so where the required Inference relates to the state of mind of the 
management official(s) who took the adverse action alleged to have been discriminatory.  

' Of course, the Task Force may not have had at Its disposal the time and resources 
available to the review team.
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1-96-007 were among a total of over 100 Individuals (out of a pool of approximately 3,200) who 

were terminated as part of a 1996 downsizing effort.  

In such circumstances, the issue of disparate treatment would appekr on the surface to 

have been of potentially appreciable significance In determining whether their protected activity 

was a factor In the decision to Include the allegers In the group of employees ultimately selected 

for termination. Yet, as noted In the review team report (in Section IV. B. 6.), In the Instance of 

Case No. 1-96-007 that Issue could not be effectively explored. This was because NU had 

destroyed the matrix Information on all employees other than those terminated - i.e., there was 

not available the Information as to performance and capabilities that supposedly was central to 

the decision on which employees should be laid off.  

I agree with the review team's recommendation that utilities be required to retain, and 

make available fo the agency-as required, all relevant Information regarding those persons 

whose positions were Implicated In a reorganization/downsizlng process. At the same time, 

however, it should be recognized that, even had all of that Information been In hand, It might well 

not have proven particularly useful in reaching a disparate treatment conclusion in Case No.  

1-96-007.  

The data supplied by NU to the Office of the Inspector General at the latter's request 

revealed, among other things, that 19 of the 43 candidates for layoff who were on an Oadded 

assurancew review list were subsequently (albelt not by the reviewers of that list) removed from 

consideration for termination as part of the reduction-In-force. 6 It was also disclosed that, of the 

approximately 90 employees who were Identified by name as having raised safety concerns with 

6 That list was comprised of employees who, for one reason or other (such as prior 

protected activity) were deemed "sensitivew and, as such, merited special examination before 
being Included In the layoff.



either the NU Employee Concerns Program (ECP) or its equivalent predecessor group at 

Millstone from January 1990 to January 1996. five were Included In the "added assurance" 

review Est. Of those five, three were selected for termination. In addition, two employees who 

had raised safety concerns with the ECP were terminated even though they had not been on thet • 

added assurance' reviewlist.  

Presumably, all 19 of the employees on the "added assurance' review list who survived 

the workforce reduction were among the total of approximately 3,200 Individuals subject to 

evaluation bythe matrix process. Additionally, it may reasonably be assumed that, even If they 

did not turn up on that list, most of the retained persons who had brought safety concerns to the, 

ECP similarly had been assessed as candidates for possible layoff.  

The short of the matter thus Is that, If the matrices of the several thousand employees 

who were evaluated but not terminated had been available to the 01 investigator and then 

examined, the-results likely would not have justified the formidable time and effort that would 

have been Involved in the examination. The Investigator still would have been confronted with 

the fact that a vast majority of the employees who placed safety concerns before the ECP 

between 1990 and 1996 were not laid off and, in the more select group of employees receiving 

special "added assurance' review because of their perceived "sensitivity,' almost 50% kept their* 

jobs. This being so, it Is difficult to see how a comparison -of the matrices of the three allegers in 

Case No. 1-96-007 (all of whom were on the 'added assurance' review list) with those of some 

or all of the retained employees might have assisted an Informed determination on the likelihood 

that the allegers had been the victims of disparate treatment because of their protected activity.  

As It turned out, In Case No. 1-96-007, as well as In the other case Involving adverse 

action taken in the course of a large-scale program involving many employees (No. 1-96-002), it 

was possible to reach an ultimate conclusion on the Section 50.7 violation Issue on bases that 

did not require an Inquiry Into the possibility of disparate treatment. In 1-96-007, the low matrix
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ranking given to all three allegers, which in turn was supplied as the reason for their Inclusion In 

the reduction-in-force, was sufficlently supported by the appraisal of their peers. Beyond that, 

nothing uncovered by the 01 Investigation gave rise to a suspicion that, nonbtheless, more 

probable than not past protected ac•,ty was an Influendrng factor In their termination. Thus, the 

reifiew team reasonably concluded that any determination that the allegers' layoff was 

impermissibly motivated would have had a purely conjectural - and therefore unacceptable 

foundation.  

As the review team found, the situation disclosed by the 01 Investigation In 1-96-002 was 

markedly different and called for an opposite resultý There, the process used In determining 

ivho should receive positions as first4evel supervisors as part of the 1993 reorganization was 

both unusual and wide open to the making of choices on bases other than merit. In stark 

contrast to the matrix process utilized In carrying out the 1996 workforce reduction program, 

,Wich brought about the evaluation of all candidates for termination, In the 1993 reorganization 

existing supervisors were not formally appraised at all. Nor, apparently, were they given-any 

consideration for retention as a supervisor unless, at the meeting convened for the purpose of 

making the selections, one of the management officials In attendance put their names forward.  

In the case of the two supenrvsor allegers In 1-96-002, no official did so. As a 

consequence, without any discussin of their qualifications, both ended up demoted to line 

positions and, Indeed, one of them found himself subordinated to a newly-created supervisor.  

Given the fact that the allegers had solid prior performance appraisals In their supervisor roles 

appraisals that, however, were not made available at the selection meeting - this state of affairs 

manifestly placed a decided burden upon the management to demonstrate that the demotions 

had a totally non-discriminatory basis. This burden was not met.  

The third case examined by the review team (No. 1-97-007) did not Involve a 

broad-scale reorganization or workforce reduction but, Instead, a termination of a single
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individual - the afleger - for asserted lack of satisfactory supervisory performance. Although 

two Instances of different treatment accorded other employees surfaced in the course of the 01 

Investigation, the review team found them of no probative value. Rather, the conclusion that the 

allegerls termination was at least partially motivated by his prior protected activity was founded 

on the responsible management officials' failure to provide an acceptable basis for their claim 

that his supervisory capabilities and performance were poor beyond the possibility of remedy.  

Given the totality of the circumstances undermining the explanation offered, the review team 

found that explanation pretextual.  

As I see it. the analytic framework utilized in these three cases has generic value. In a 

nutshell;,whtle there well may be cases in which disparate treatment can be discerned and a 

Section 50.7 violation based thereon, I believe that. In most Instances, the more useful" .
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exploration will be In another area.' Specifically, it will be Into whether, taking Into account all 

attendant circumstances, the reasons assigned by the licensee's management as constituting 

the non-discriminatory basis for the adverse action appear totally credible on their face. If not, 

and the management Is not able to counter successfully the difficulties that Inhere In the 

assigned reasons, an Inference that tIh adverse action was impermissibly motivated (at least In 

part) both can and should be drawn.  

3. Finally, a solid foundation appears to undergird the review team's recommendations 

regarding enforcement action In the two cases In which it found 10 C.F.R. § 60.7 violations. At 

first blush, given the unusual step taken by the Commission In chartering an extensive,.  

independent Inquiry Into these three cases, a failure to pursue found violations might seem 

anomalous. The fact remains, however, that the Commission addressed In Its-October 1996 

order the hostility that this licensee had demonstrated over the course of years with regard to 

employees raislig safety concerns. If that order has served its Intended purpose, as the 

Commission apparently now believes based on the briefing that took place less than two months 

7 As noted above (fn. 1), employees engaged In safety-related activities can be expected 
to raise safety Issues In the course of the performance of their assigned functions. Any 
disparate treatment analysis would have to take this fact Into account, as well as the equally 
obvious fact that not all protected activity will be looked upon by licensee management In 
Identical fashion. For example, it might turn out that the employee suffering the adverse action 
had presented a claim to his superiors that the reactor was operating unsafely and, when it was 
rejected by the management, had renewed the claim before this Commission. In deciding 
whether that conduct had motivated the adverse action, it would be quite beside the point that 
similar action had not been taken against other employees who either had raised safety 
concerns of less Impact upon the licensee's pocketbook or had readily accepted the 
management's response to the expressed concerns.  

Thus, disparate treatment analyses may require a sophisticated determination respecting 
precisely which employees should be selected for comparison purposes. This Is another reason 
why I believe that, In many Instances, such an analysis might not prove fruitful.  

S See March 9, 1999 SRM regarding SECY-99-010.



agoe, it is difficult to quarrel with the review team's conclusion that further enforcement action 

would have a punitive, rather than a remedial, flavor.  

With the CommIssion's Indulgence, I dose this brief statement with a purely personal 

observation. I welcomed the opportunity to return. If but for a very short time, to the agency in 

which I had served for the better part of two decades. And it was a particular pleasure to have 

renewed my association with Judge Boliwerk, a member of the Atomic Safety and Ucensing 

Appeal Panel during my last years on that Panel, and to have become acquainted with the other 

members of the review team.

I See March 9, 1999 SRM regarding SECY-99-010.



ATTACHMENT 2

CASE NO. 1-96-002 
[ALLEGATIONS OFF j EYf1C-.  

1. INTRODUCTION 

In November 1993, an engineering reintegration, i.e., r'eorganization, of the nuclear 

engineering functions occurred at NU. The top management official involved in the 

reintegration was John Opeka, Executive Vice President, to whom Eric A. DeBarba, Vice 

President Nuclear Engineering, reported. Over 100 employees located at corporate offices in 

Berlin, Connecticut, the three Millstone plants, and the Connecticut Yankee (CY) plant were 

affected by the action. Among them wereL - - - . ... .who were not 

reselected as supervisors. Although neither suffered an immediate loss of pay as a result, 

j,~ jd ..•emoted to a senior engineer4_ Jdowngraded to a principal engineer. i.  

In Part II of this report, we discuss in detail the duties and responsibilities of the subject 

employees, their job performance and the protected activity they engaged in, NU's reintegration 

process in general, and its application to these employees specifically. Part III contains our 

analysis of the facts, while in Part IV we set forth our conclusions.  

On the basis of the 01 investigative report and other available materials, it appears both 

L ]had raised and championed safety issues in the two years preceding the •-

reintegration. Review of the case file further supports the conclusion that Northeast Utilities 

System (NU) discriminated againstf lin violation of 10 C.F.R £- ..  

• .-S1•-' E ALL CATIOGl 4,,F".ORMAT!0 - On bQ1 T n!YS'I Q-
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§ 50.7 in that their involvement in protected activities preceding the reorganization was a 

contributing factor in their demotions.  

I!. BACKGROUND 

A. Allegers' Employment History and Activities 

1. . . .  

a. Position and Performance4i. jstarted as an engineer with NU iL was made LU 

aL.--. and maintained his position through reorganizations in 1989 and 1991. T_

In 1993, he was a group providing support to Ey

the Millstone and Connecticut Yankee plants.1  }eceived very good evaluaiions during the E.k 7g..  

period 1990-1994, ranging from "Quality" (next to highest rating) to "Exceptional" (highest 

rating) in 19 elements (Exh. 40). The accompanying narratives by Peter Austin, a manager( 

' compliment his technical expertise and ability to monitor work. For the appraisal • 1 L 

date• W..vas commended for his efforts in convincing management to .  

An understanding of the relative position of ivis a vis other NU 

management officials before the 1993 reintegration bcurred is importfht to understanding this 
case. Thus, for.  

a.  

b.  

c.  

d.  

e. John Opeka, a fifth-level supervisor, was DeBarba's superior and had the title of" 

* Executive Vice President of Nuclear Operations.  

6614161*1VS ALL6,A.TIO!1 NPIORMATIGN DO OQT- DICOLOCE .
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b. Relevant Safety-Related Activities. For the two years just prior to the reintegration, 

-.... igh-profile safety issues: and (2) an 

operability determination regarding the CU-29 valve .2  jinvolvement in each of these 

matters is outlined below.  
, .. / i ...... ... .-3 ,m .

broughtt . .. .the ',.  

""Jibelieved that Jwas being done in CV.- .  Sr-•. 
. . -.. ý..

a manner inconsistent with NU's license for Millstone Unit 1. supported position •- 1 

and sent -'o meetings in attempts to resolve the matter (Exh. 2, at 52-55). Ey. "-C 

At. suggestion," contacted the NU Nuclear Licensing Department for an CgT

explanation of what iperceived to be an inconsistency between NU's practice of ,-M 

land its license (id.). Mike Wilson, a supervisor -. J F".  

promised to providet a memorandum from the NRC supposedly approving NU's method 

of Wilson never did so (id.).  

I
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of open and closed issues (id. at 30, 33). DeBarba,, jothers met four to six times 

bet or4 1stopped attending because "he got fed up" with "the company's continuing desire 

to circumvent the issue" Lid. at 31).  

On- jinformed DeBarba in writing thatL Iwas not satisfied F_) 

with NU's responses to his concerns and that- Imight "take def initive action, possibly withE

the NRC" (Exh. 53; Exh. 42, at 38-39). 1Ithat the formation of an Independent 

Review Team (I.R T) to address the spent fuel issue might satisfy[- DeBarba did not 

respond to ~ . 1On7 ]wrote to DeBarba, informing him £ 

.that his concerns "were not being addressed" by the task force and that he no longer L 

* ~~He stated that he would pursue his issues "through other L1 

t1hereafter communicated his concerns to NU's Nuclear Safety -37t 
Concerns Program (NSCP) and the NRC (Exhs. 88, 92, 95).  

ii. CU-29 Check Valve. The most contentious of the safety-related issues in 

which, involved, the CU-29 check valve issue at Millstone Unit 1 ,3 was assigned to Ez.ý 

ksee generally Exh. 2, at 38-46; Exh. 42, at 8-26; Exh. 47, ~ 

at 116-17, 119-27). Because he was allocated no money to test the check valvej. Y_7c 

reviewed the available information and concluded that the valve would not be leak tight after 

operating for twenty-two years without maintenance. His concern raised the question of 

continual operability of Unit 1 primary containment. Yet, in, Y_7 
p repared an operability determination (OD) providing two options: "Case 1" and wCase 2." 

Case 1, the more conservative approach, concluded that the plant should be shut down until

(R EF)L.

�k2

.3 The CU-29 valve issue was associated with Reportability Evaluation Form

s a 4 Ti * -A," i r eATIO8N fit.8fl~MAT-lQN DO3 NOT- D!SG6GSE'
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the valve was assessed based on technical specifications (Exh. 42, at 9-13; Exh. 47, at 18-23).  

Case 2 relied Upon the precise wording of the license and concluded that the plant could run 

untl the next refueling outage (Exh. 42, at 9-13.), r dmitted that he was "passing the Fry 

buckV in providing two scenarios to provide management with a way to avoid shutting down the 

plant (ji. at 13). When he presented his options to a scientist from the Nuclear Licensing 

Department and a supervisor and a senior engineer from Millstone Unit 1, he was asked and 

agreed to change the order of the Case 1/Case 2 scenarios to reflect that his first 

recommendation was to keep the plant operating (id. at 14-15). Further, a member of the 

Nuclear Licensing Department requested that remove from the OD a statement about EVY C 

existing deficiencies in the license (id.) bomplied in order to move the OD along (jd. 

at 15).  

.Harry Haynes, Director of Millstone Unit 1 Nuclear Engineering, nonetheless disagreed 

withntirely, stating that "primary containment remains operable" (Exh. 47, at 53). EY -1 

To support this conclusion, Haynes relied upon license information obtained from the Winston & 

Strawn law firm in March 1993 (id. at 15-18).' ieviewed the legal 

information at Haynes' request but concluded in May 1993 that it had no effect on E-._ 

technical determination as to operability (id. at 16-17; Exh. 47, at 55).  

in July 1993, the Nuclear Licensing Department drafted its own operability report, 

"Addendum 2," concluding that primary containment was operable (Exh. 42, at 20-26; Exh. 47, 

at 59-60).s That report "caught by surprise" because he viewed it as the second attempt E.,• 

' the license information from Winston & Strawn is contained in Exh. 47, at 32-42.  

5 Thomas Silko, scientist, Department of Nuclear Licensing, drafted Addendum 2 to the 

January 18,1993 operability determination. His department was directed by Richard Kacich.  

C~C~lE ALEATOIF9flMAATIOI O !O DIOE-
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to reverse his group's conclusion in theV loperabilityd 

at 21). Moreoverr. isaw no basis for the conclusions contained in the report. The-.  

seventeen references listed in the report had been previously considered by.  

..and, thus, did not sway him (id. at 22-23; 25-26). jmanager, not Eno

to sign this report (Exh. 2, at 34). The issue was, thus, unresolved when, as a result of the 

reintegrationV the project (id. at 34-35).  

The issue was ultimately settled if[ 

By this time, Kalsi Engineering (Kalsi) had tested the valve and reported that the level of its 

reliability was unacceptable. With his original determination validated by Kalsi,..  

that primary containment was not operable. H.P. *Bud" Risley, Director of Nuclear EY"C 

Engineering, Millstone Unit 1, refused to accept this determination, but decided to allow 

Millstone Unit I supervisors and technical staff to settle the operability issue, resulting in a vote 

of 17-1, in favor of inoperability (Exh. 47, at 116-17). Thus, after three years, the issue finally 

had been decided the way that. I J 

One other post-reintegration event bearing on the ultimate issue of this case concerns 

and the CU-29 valve. In the summer of 1995, Larry Chatfield, Director of NU's NSCP, 

recommended to DeBarba thai_ Jbecause he F* 1,,_ 

6 In 1995, Matt Kupinski, who had becomeF 1 
drafted a memorandum on "lessons learned" from the CU-29 issue (Exh. 47, at 107-09). ýi that 
memorandum, which also addressed the 1992-93 period when' iwas involved in the OD on 
the valve, Kupinski was critical of NU in a number of ways, incl~dingots reliance on legalistic 
arguments to support operability instead of focusing on safety concerns. Kupinski stated that: 

The issue resolution was not conducted in an open and honest fashion. There 
was a reluctant acceptance of this issue by both management and subordinates 
at MP-1 (Millstone Unit 1). A chillino environment existed; personnel [are] 
reluctant and af raid (Exh. 47, at 108 (emphasis. added)).  

SSGT V-Al I EfA:Fl#%N.lNF9R1A A-TIG%1P! 9II% NGT'f 916+
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Chatfield proposed thatF 

However, DeBarba neverf

the( 

that

-7

"CU-29 issue forward (Exh. 87, at 285-86). V

When questioned in 1996 aboutj

DeBarba stated that he decided against it because he thought 

would receive it "negatively" (Exh. 28, at 15).  

2.  

a. Position and Performance.

performance evaluations from 1990 through 1993 contain all "Quality" and 

"Exceptional" ratings, with one exception (Exhs. 39, 61).8 He was given the highest rating. in 

rthe supervisory chain was as follows: 
L I

a.  

b. ,Mechanics group.

was Supervisor in the Engineering

C.

d. DeBarba, a fourth-level supivis~or, wask jsuperior, and had 
the title of Vice President of Nuclear Engineering -ervices.  

e. Opeka, a fifth-level supervisor, was DeBarba's superior and had the title of 
Executive Vice President of Nuclear Operations.  

* The record also containslj " 989 performance evyjuation. A different format 

was used then, rating the employee from orie to five, the highest. .was rated a four, .  
".exceeds normal expectations" (Exh. 39, at 2-8).  

• .In SI;DE .A I .A9?4 it m n . qH~qei:9GE-

v
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problem-solving and analytical skills, and initiative end innovation consistently from 1990 

through 1993 (Exh. 39, at 11, 15, 21; Exh. 61, at 2). He earned "Exceptional" ratings in 

interpersonal relations; "Quality* in customer orientation; and "Quality" in teamwork in 1991 

through 1993 (Exhs. 39; 61). One criticism in 1992 was that he needed to "improve in work 

monitoring and control and commitment follow" (Exh. 39, at 21). According toy }that Ey-X_ 

comment reflected the fact that he fell behind in administrative paperwork because he was 

assigned about half of the work although there were three other supervisors in his section 

(Exh. 72, at 4-6).  

b. Relevant Safety-Related Activities. /7 jinvolved in several high profile E C.  

safety issues during the 1991-1993 time frame, including: (1) motor-operated valve's (MOV's); 

(2) turbine-building secondary closed cooling water (TBSCCW) heat exchangers; and (3) 

reactor cooling pumps (RCPs) (Exh. 6). His involvement in each is outlined below.  

i. MOV Proaram.i Jworked on the MOV-related program required by E-'1.  

NRC Generic Letter-89-10. Whent - .he realized that the 

program was behind the corrective schedule NU had submitted to the NRC (Exh. 6, at 9). He 

determined that there was a shortage of money and resources to implement the program 

properly at the three Millstone plants and Connecticut Yankee. He raised these issues with 

Matt Kupinski,[ 

jalso-spoke 

directly with DeBarba about his concerns while Working on this matter in 1991 and 1992 (id.  

at 11).  

L Kupinski's signature_ 1outlining his concerns 

about the MOV program. DeBarba was sent a copy. In his memoranduT- .. alled for

CE'STlV•-ALLE.CAT4Q;" ;4,ORMAT: O DP 041T DISCLOS'E
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additional resources and outlined a plan of action for the MOV project (id. at 10; Exh. 78).  

Within several days of the April 21, 1992 memoranda,[ jthe MOV program 

from No explanation was given to[ Jor this 

change (id. at 10).  

In October 1993 )received a report on an audit of tlie MOV program. The audit 

found about some twenty-five technical issues, or shortcomings, with the program. Austin's 

section responded that they had addressed them or were about to address them.......  

doubted that this group had completed any substantive work in the preceding year and on 

September 1, 1993, stated so in a memorandum to DeBarba (Exh. 46). In a November 3, 1993 

reply, DeBarba disclaimed any problems with the MOV Program (Exh. 71).  

ii. TBSCCW Heat Exchangers. The heat exchanger issue at Millstone Unit 1 

arose in 19901 was presented with the problem that the 

However, those units were operating at approximately jwraising as-kd

concerns" pwas asked to E_.,."• 

determine whether the system could continue in the short term (id. at 14). To help answer that 
ley-_

question, he brought in a consulting firm at / 

some point in 1991 (id.).'o Based on the results,( 1determined that the e-i."

heat exchangers should not operate more than a short period of time.  

9 Austin was the manager unde: _!vho, as shortly will be seen, also received the £)(1C 
heat exchanger project after it was taken away from ] .  

10 The record does not specify the date of the jreport.  

"iG lIT -"VE .I LI I, " l Flr ATIOII =G, OT D• "=-IC"
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The plant 

acknowledge that the failures in the heat exchangers.  

.(Exh. 30, at 9). Nothing was done until November 1991 when 

exchanger issue away from

staff refused to 

took the heat

Austin claimed . analysis was flawed, but never identified. alleged ey7),..  

error.- In jperformed a second. analysis. L. noticed a mistake in Q C 

jreport, which he corrected in an. memorandum. In that same time 

frame, Uinformed management that he could not agree with. its pproach E. L._ 

on the heat exchanger issue (Exh. 6, at 19; Exhs. 63, 64).  

On September 15, 1993,J " as surprised to learn that Paul Blasioli, manager of FLY "-1.  

Millstone Unit 1 Technical Support, had written to Kupinski complaining about the lack of 

accuracy inL. jwork (Exh. 6, at 19-20). In part, Blasioli based his complaint on the "_.)

mistake in Holtec's report, never acknowledging that - had addressed it in his E~ .  

!memorandum. ;also learned that Blasioli had filed a plant incident _,,7.  

report (PIR) regarding his alleged mistakes. 1 trongly felt that filing a PIR was a 

serious undertaking and uncalled for in this situation, a concern echoed by Kupinski,.  

UI!jii~in his memorandum to Bud Risley, Director of Millstone Unit 1 Design Engineering E_.-' 

(i~d. at 23)." According to[ Ithis was the first time[. lat NU that his 
_ -tim"

11 i-. recalled that Kupinski wrote.to Risley between September 8, 1993, and 

October 8, 1993, bu{" •did not have a copy of that memorandum. -Y 

SE -A 1,...,GATIOU 1TFOFIMATT
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professional integrity had been questioned, which he attributed to management's desire to do 

everything possible to avoid making costly repairs to the heat exchangers (Exh. 6, at 23).  

Upset with Blasioli's memorandum and the PIR questioning his accuracy,7. •" £92J 

wrote to Kupinski on_ . In hisL . Jmemorandum•_ i efended his T 

work product, expressed his views on the PIR and criticized how the heat exchangers issue had 

been handled, copying DeBarba, Risley,12 and others (Exh. 6, at 20-22; Exh. 60, at 1-3). in his 

memorandum, .. tated that the PIR was 'probably driven by mischief on someone's ,,..  

part" and that it "appears to be an attempt to discredit the analysis to divert the attention from 

one important question which still has not been answered. The question is 'how could this or 

any other equipment be operated at\ i.without any technical 
L..  

justification?' (id. at 2).  
I-.  

Later that same day, when )confirmed to Risley that his memorandum had, E"C.....  

indeed, been sent out,L . recalled Risley saying, "Why are we doing this? Why are we 

lobbing grenades at each other?" (Exh. 72, at 8-9). . . stated that Risley left in a "huff Z...  

and a puff" (id. at 9).  

Also on October 8, 1993, Kupinski met with Risley, who now supervised Kupinski's 

section.' 3 In speaking with 01, Kupinski asserted that Risley was upset because ofl "L' lcZ,.  

memorandum and that Risley said to Kupinski, "I can make or break you" (Exh. 30, at 11-12).  

Kupinski stated that he believed that the purpose of Risley's comment was to inform him that 

12 At the time of this event and through December 1993, Risley was the Director, 

Project Services Department. With the reintegration in 1993, he became the Director, Nuclear 
Engineering, Millstone 1.  

.3 After" -he no longer supervised Kupinski. S 
Risley, Director of Project Services Department, became Kupinski's first-line supervisor.  

of course, reported to Kupinski (Exh. 30, at 12). Y7Q.. -

CWkl~l, , -L-..I-- t4lt IIri MATII I •c -- D.Ze t4T e i..-CL.
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"he could influence my employment and my position as well as others in my group, being in the 

position that he was" (Exh. 30, at 11). Kupinski relayed this comment to- .shortly E."& 

thereafter (Exh. 6, at 23-24).  

Mario Bonaca, Director of Nuclear Engineering Services, stated that he observed 

Risley's anger with regard_ k memorandum. When Bonaca happened by £'?).  

Risley's office "shortly before the reorganization" while Risley was discussing the memorandum 

with, Bonaca noted that Risley's feelings were "very intense" and that Risley was "hot" E._•Oc.  

about the memorandum going to Millstone Unit 1 (Exh. 8, at 2). When interviewed by Ol in 

1996, Risley denied making the "make or break you" statement to Kupinski (Exh. 26, 

at 118-19).  
iii. Reactor Coolant Pumps. The RCP issue arose at Millstone Uni. in the £' iC

ý(Exh. 6, at 25-35).i 

tas assigned the problem of determining which of the, 

J.(Exh. 6, at 25).  

Plant personnel discouraged 

tfrom examinin_ 

S• j~id. at 26).  

also resisted any suggestion to continue the investigation (d. at 27). Finally' 

... l(id.). Ideallyk_

would have studied the problem to determine the root cause and a corresponding permanent 

fix. Due to time constraints, however, they decided that they could fix the: and justify 

ZGEr49!Tl'4'E ALLEGATH311 HIIErQRMIAT48111 B1- !48NT- D1ClqfE
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continued operation for a "one cycle fix," but not a permanent fix (id. at 28).'4 ] -'1C 

notified DeBarba, Risley, and other NU officials of this recommendation on October 1, 1993 (id.  

at 28-32; Exh. 75). According to -management was not happy,* implying that they f y-I L.  

would have preferred that he had determined that the fix was permanent (Exh. 6, at 28, 29, 

33). Until the effective date of the reintegration,.  

Jthe manufacturer of the pumps, to make recommendations for a 

permanent fix. When the reintegration was announced, however, DeBarba informe ..  

(id. at 30).  

Some months later in April 19 9 4 ,L. .ead a memorandum from the NRC advising 

licensees with pumps similar to those at Millstone Unit pf the problems encountered by NU FKaZ." 

(.d. at 31-35).L believed that the NRC letter was accurate except that it did not mention 

that the recommended action was only a one-cycle fix (id.at 33).J Iater learned that 

.Opeka had written to the NRC on[ jproblerhs, ..  

but had failed to note that Millstone considered it a one-cycle fix. L %believed that the 

NRC, in reliance upon Opeka's representations, sent out incomplete information to other 

licensees (id. at 32).  

B. The Deselections~oft J C...  

1. Engineering Reintegration of 1993 

The 1993 reorganization of NU's nuclear engineering and related activities involved not 

merely first-level supervisory positions but higher-level positions up to and including those held 

by vice presidents. The process employed in determining who would occupy a particular 

position was not, however, the same in all instances. To the contrary, there was a marked 

14 A one-cycle fix allows operation for one fuel cycle or until the next refueling outage.  

. • • T l . . .A 661.. , D.I• .
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difference between the process utilized for first-level supervisory positions and the method that 

governed the selection of vice presidents, directors, and managers (Exh. 14).  

NU retained an organization called the Hay Group as part of an overall performance 

'Improvement program. The Hay Group was called upon to develop competency models for use 

for the manager, director, and vice president levels and to play a role in the 1993 engineering 

reorganization. In this connection, it performed an "Executive 360 degree Managerial 

Assessment and Development Guide" on each official. The assessment was designed to 

provide Opeka, then NU Executive Vice President-for Nuclear Operations, and the individual 

official with feedback on the latter's impact on the organization. The ingredients of the 

assessment included not only the individual's self-appraisal but information gathered from a 

number of other sources. Among those sources were the individual's superior and "direct 

reports" bearing on performance Lid.).  

As part of the process, each person was given a "FIT" score.15 This numerical rating 

was designed to establish how well the individual's competency scores matched with the 

expected or superior ratings for the held position. Ultimately, the FIT scores played a part in 

determining who would best fit into certain positions within the reorganized engineering 

structure (id.).  

Where selections for first-level supervisory positions were involved, however, the Hay 

Group played a much more limited role, or, in the case of incumbent supervisors[-....  

....... jno role at all. Those selections were made from a pool consisting of incumbent £ 

supervisors and employees who either had some experience as acting supervisors or no 

supervisory experience at all. The Hay Group was asked to evaluate only the managerial 

's The derivation of "FIT" is not part of the record, but we assume that it is an acronym 

* for the. assessment of the non-supervisors interviewed by the Hay Group.  

&RSTIV.E-A6LEGATIN MFOR!ATION --94OT , .%eBEC
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potential of 4C to 50 employees not in supervisory positions. Based upon its assessment of that 

potential in several different categories, the Hay Group placed the individuals into four quartile 

ratings (C!.).  

2. Engineering Division Supervisor Selection Meeting 

The actual selection of first-level supervisors took place at a meeting held in November 

1993 at a motel in Cromwell, Connecticut. The meeting was presided over by DeBarba and 

also attended by, among others, officials already tapped to hold director positions in the 

reorganized engineering structure (EXh. 26, at 27-28). One of those officials was Risley, who 

would become Director of Engineering for Millstone Unit 1 and reported to DeBarba (Exh. 26, 

at 8, 10)." 

Apart from the Hay Group quartile ratings for the potential supervisors, the officials in 

attendance at the meeting had no written material to assist them in making their selections.  

More specifically, none of the prior performance appraisals of the candidates was made 

available to the selectors (Exh. 28, at 70). Further, apparently not every person in the pool of 

candidates was even discussed, let alone given serious consideration. Rather, it seems that, in 

order to be considered at all, a candidate had to be proposed by one of the attendees (id.  

at 59). According to DeBarba, the objective of the selection process was to determine which 

candidates would be the "best fit" in the positions that survived the reorganization (id. at 57).17 

16 The others in attendance at this meeting were: Steve Scace, Vice President, Nuclear 

Operations Services; Ray Necci, Director of Nuclear Engineering, Millstone Unit 2; George 

Pitman, Director of Millstone Unit 3; Jerry Laplatney, Director of Nuclear Engineering, 

Connecticut Yankee; Lorraine Eckenroth, Market Learning Department; and Sam Modoono, 

Vice President of the Hay Group (Exh. 28, at 24-25; Exh. 7, at 32).  

17 In this regard, Risley stressed his belief that the selection process was not a matter of 
"going through and saying, well this guy's a dog or that guy doesn't do a good job. It was truly 

_ (continued...)
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DeBarba did not recallS name being mentioned at all (id. at 58). With regard to 

DeBarba stated that he did not recall L _Jame being proposed for a C-IC._ 

supervisor position (Exh. 28, at 70-71). In any event, none of the interviewed participants 

pointed to any discussion of either individual. Opeka, DeBarba, and Risley also testified that 

the issue of raising safety concerns was not discussed (Exh. 41, at 45; Exh. 28, at 38-39).  

Although Opeka was the nominal head of the supervisor selection group, he relied heavily on 

DeBarba and the directors for their personal knowledge of the candidates (Exh. 18, at 31).  

DeBarba described his approach as, "who do we feel is a good candidate for that position?.  

So it wasn't a matter of consideration of is there an incumbent because there really are no 

incumbents for these jobs" (Exh. 28, at 53-54). DeBarba stated that everyone Owas on an 

equal footing" and that the "group selected the best candidates for the positions regardless of 

who or where they were previously' (id.).  

Opeka stated that some documents reflecting the supervisor selection process were 

destroyed to preserve confidentiality (Exh. 18, at 83-84). The only records provided to 01 by 

NU regarding this process were limited to the quartile rankings of the non-supervisors (Exh. 79, 

at 1-2). Documents reflecting the FIT scores and relative rankings of managers and directors, 

however, were preserved (Exh. 79, at 3-31; Exh. 80, at 3-6.).  

In sum, in contrast to the process invoked for the selection of higher-level managers, the 

choice of first-level supervisors had no objective elements. Whether a particular individual 

remained a supervisor or was promoted to a supervisory position hinged upon (1) the 

willingness of a meeting participant to put his name forward; and (2) the entirely subjective 

17(...continued) 

a selection process rather than a de-selection process" (Exh. 26, at 51).  
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judgment of the collected officials as to whether he was the best fit -- a judgment made without 

resort to any documented appraisal of past performance in a supervisory role.  

3. Deselection ofA - NU Reasons and Aftermath 

Nineteen supervisors were deselected as a result of the reintegration; 1'8 sixteen 

supervisory positions were also eliminated (Exh. 80, at 15). =-learned of his deselection •,) "• 

from Mado BonacalL In delivering the newsd*=. •Y .  

1i~~Bonaca stated t° he could not tell why he was not reselected as a supervisor .E'( "• 

because Bonaca had not been privy to the process. When pressed further, he stated to 01 that 

he was told that it was not a performance-based decision. Rather, the company had changed 

and as "no longer a good fit for a supervisory position" (Exh. 2, at 11-12). E1•L"C 

poke to DeBarba soon after he learned of the decision. DeBarba informed him 

that his performance was not at issue (Exh. 2, at 14). He explained that there were others 

better equipped to fill the supervisor positions, which were fewer in number in the new 

organization. DeBarba also observed ]= experience was narrow compared to others E.  

whose experience was more broad. When Bonaca asked DeBarba the reason that" was 

not reselected for a supervisor position, however, DeBarba replied thatli"was not good at 
2 

closing issues" (Exh. 8, at 1).  

• ••parently filed no formal challenge to his deselection.  

IS There is a discrepancy in the record as to the number of supervisors who were 

demoted.. A note by Opeka states that they numbered 21 (Exh. 80, at 14). The difference is 

not material to the analysis of this case.  
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4. Deselection o-- NU Reasons and Aftermath 

-earned of his deselection from Risley who he asserts informed him of the FA_., 

decision with a smile (Exh. 6, at 7). He recalled that he was surprised because he felt tha 

* .. had done "fantastic work" during the preceding year. Although he spoke with a number 

of officials - DeBarba, Risley, Harris, and Kupinski .- he maintained he was never provided an 

explanation for hisL-. id. at 8). L 

Some months after the reintegration. ýIiled a discrimination claim with NU's E_,t 

NSCP alleging that he had been demoted due to, among other things, his protected activity 

(Exh. 41, at 1, 13-15). In his f .eport, Chatfield concluded that there had been no 

discrimination against in violation of 10 C.F.R. § 50.7. Chatfield based his conclusion ELiC 

on interviews with some management officials who had taken part in the selection process and 

Kupinski, . .. No interviews of new supervisors or of other 

deselected supervisors were conducted. Chatfield asked all interviewees the same ten 

questions based on!% concerns as expressed in his meeting with •_..L 

L..-L.. -

Chatfield, i.e., the criteria used in the selection, the manner in which candidates were assessed, 

and whether his safety-related activity was a factor in his deselection. (Exh. 41, at 14-15, 

38-39). DeBarba and Kupinski stated that a negative factor for' was being associated E ..-.  

withL Mwho was not viewed as effective by many NU directors and managers (Exh. 41, 

at 43, 53). The report also indicated that: 'name was not mentioned with respect to a -'f 

supervisor position but only with regard to his placement as a principal engineer (Exh. 41, at 7).  

When asked about his personal knowledge of. peBarba expressed doubt that 

Would be accepted inthe operating environment of a plant since the new organization F.qC 
L 

was focused on "working in and around a nuclear plant" (Exh. 41, at 51,136; Exh. 45, at 34).

SP-141944VE A66EGT-18 N mE B!.....9H
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In his seven-page report, Chatfield provided his analysis of the discrimination issues in 

one-half page (Exh. 41, at 8.). He acknowledged that matters were not handled well by 

management but he found that "no translation of these shortfalls [was] apparent in the 

supervisory selection process" (:id.).  

5. New Supervisors 

The record also reflects that eight new supervisors of the thirteen identified in the record 

were interviewed by 01 (Exhs. 11, 13, 16, 17, 20, 22, 23. 24). 19 All but one of the new 

supervisors were interviewed by the Hay Group. The eight new supervisors stated that they 

had been interviewed for about one hour by representatives from the Hay Group one week prior 

to the announcement of the reintegration. None was informed of the pending reintegration at 

the time of the interview.  

who as a result of the 1993 reintegration became. -.  
was not interviewed. He, in fact, was surprised when informed of his promotion (Exh. 20, 

at 7, 10). Also was the only new supervisor who had some prior supervisory -. "....  

experience at NU (id. at 9-10).  

Regarding involvement in protected activity,'. . 1.- 54-r• a ý stated fY-".  

that they had none (Exhs. 17, 11). ,-:-:- " - -" Istated that they E Y 
had raised safety issues between 1987 and 1991 (Exh. 20, at 77-78; Exh. 16, at 14-20; 

Exh. 23, at 17). According to _hey had been involved in 

protected activity in 1993 (Exh. 13, at 36-39; Exh. 22, at 11-12). WhileM claimed iEZ

19 Opeka stated that 13 new supervisors were selected but only 12 were mentioned by 
name in the interviews. The eight new supervisors interviewed by 01 weref~-:,
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that he had raised one safety concern, he did not p-ovide a date for that event (Exh. 24, 

at 18-20.).  

Ill. ANALYSIS 

A. The Selection Process 

The selection process for upper level management (from managers through officers) 

was markedly different from that of the supervisor selection process in that the latter allowed 

significant room for subjectivity. The assessments of NU officials done by the Hay Group 

provided objective information resulting in a score assigned to each upper level official. In 

contrast, objective criteria were not utilized in assessing and selecting supervisors. DeBarba 

acknowledged that the selection process for high ranking officials "was clearly used to avoid 

favoritism" (Exh. 28, at 36). In contrast, the supervisory selection process that lacked objective 

criteria clearly left considerable room for "favoritism" to come into play. That NU would employ 

an objective process for selections at all levels but one, i.e., supervisors, is puzzling and raises 

the inference that questionable criteria might well have played a part in the supervisor 

selections.  

In addition, the process for considering an individual candidate was sufficiently unusual 

to raise suspicion as to its legitimacy. It essentially called for an NU official affirmatively to 

propose a person for a position, i.e., a candidate required a "sponsor" to have his or her name 

advanced. This process seemingly would not bode well for an employee who had significant 

run-ins with management about safety concerns that might require closing a plant or making 

costly repairs. DeBarba, of course, was familiar with[ jsafety-related EY .  

activities, as was Risley with regard to
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Further, the record reflects that selections for existing supervisors were based on vague 

terms such as "a good fit" and "customer-oriented" while information available to selecting 

officials for non-supervisors was the more concrete assessments of the Hay Group. Having the 

Hay Group interview only one group of candidates was somewhat irregular but would not have 

been an unreasonable choice if objective Information about the Incumbent supervisors, e.g., 

performance evaluations or personnel files, was made available to the selecting officials so as 

to be part of the assessment process. Unfortunately, such information was not provided.  

Finally, it appears that NU did not even adhere to its own process as evidenced by the selection 

la non-supervisor never interviewed by the Hay Group, •Y1&.  

"Ihimself stated that he was surprised to learn of his promotion.  

In addition to these questionable circumstances is the fact that some documents relating 

to the supervisor selection process were destroyed by NU. Opeka's claim that the documents 

were destroyed for confidentiality purposes is not totally convincing because the documents 

demonstrating the quartile rankings of non-supervisors were retained. These quartile rankings, 

showing the relative ranking of the more than forty non-supervisors interviewed by the Hay 

Group, would seem to warrant confidentiality as well. Obviously, employees ranked at the top 

of the list would be cast in a more positive light than those ranked at the bottom, making these 

documents sensitive. The missing documents might have been helpful in shedding light on the 

selection process since the recollections of NU officials interviewed more than two years after 

the selections occurred were hazy. Thus, it appears that some documents were selectively 

chosen to be destroyed, further supporting the overall impression that the process cannot 

20 Although NU-.might assert thae g as not assessed by the Hay Group because 

he had "supervisory" experience as an Actin g'- upervisor for ten months, such a claim seems 
to us to still emphasize further-the subjective nature of the selection process.  
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withstand close scrutiny. Standing alone, any one of these considerations might not raise a 

suspicion about the process. In totality, however, they create the impression that the selection 

process was less than aboveboard.  

B.f 

1. Protected Activity 

�1 �Was involved in the high visibility projects of the CU-29 valve and .vic 

- ,f which gave rise to nuclear safety issues. In connection with the CU-29 valve issueI r.x 

-was significantly involved in an operability determination (OD) or. JE),'L 

from 1991 through the reintegration. His technical opinion that th. EYiC-.  

collided with that of Haynes, Director of Millstone Unit 1, and Richard Kacich, Director of Nuclear 

Licensing, who based their opinions on legal interpretations of regulations. Also,{ was E-

visibly supportingL .ho accused NU of_ in 

a manner that violated its license. This issue was an especially pressing one at the time of the 

reintegration because it was known that was dissatisfied with NU responses to his 1C.,' 

concerns and was thought to be considering contacting the NRC about them. These activities fall 

squarely in the area of protected activities.  

2. Management Awareness 

The record contains substantial testimonial and documentary evidence demonstrating 

that management officials were fully aware of the protected activity and strong positions taken by 

"communicated regularly with' ,.and interfaced E.q4)( 

regularly with managers and directors of different departments.and plants. DeBarba was aware 

of Support of .ecause, in ýIhat he •-T•, 

headed andwhich met regularly to deal with ssues (Exh. 42, at 30-34.). Also, just several 
- ' jsue -
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weeks before the announcement of the reintegrationF[ _warned DeBarba of,.- J 
dissatisfaction with NU's lack of responsiveness to his concerns and expressed his belief that 

-• ).ad the fortitude to go to the NRC (Exh. 53).  

During the course of thes " .......... .. the issues of the CU-29 valviJ E • 

J. ere added to the matrix of issues that DeBarbaL The 

record shows that the CU-29 valve issue, associated with! -was discussed at aL 
..]meeting, presumably with DeBarba in attendance (Exh. 50). Also,F.. jwrote to DeBarba E•. 't' 

onL. ]just days before the reintegration was announced, updating him on three 6(-L 

subjects including his intent to meet with Millstone Unit 1 officials to discuss the CU-29 valve 

issuef )I(Exh. 57). 41.C 

It is possible that DeBarba was aware of.-in the CU-29 issue beforea 

the task force formed because this issue reached the director level-- J £41C 

Haynes, Director of Millstone Unit 1; and Kacich, Director of the Nuclear Licensing Department 

were all involved -- and it was the type of inter-departmental squabble that a director might bring 

to DeBarba's attention.  

3. Adverse Action 

On November 8, 1993j was notified that he was not reselected as a supervisor. As 

a result, he was Pokora, a.new 

supervisor. He did not suffer a loss in salary but his salary was capped and in the long-term, Ele-

•i. ..- IJ(Exh.' 2,1 at 12-13).6 -C
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4. Protected Activity/Adverse Action Causal Nexus 

a. Discussion of Nexus. During the two years preceding the reintegration, ].ad 

significant involvement in controversial safety matters such as the CU-29 and[ - I "c.  

matters. He had been actively involved in the high-profile CU-29 issue as recently as theL )L _ 

Jan issue which remained unresolved at the time of the November 1993 integration'. Yv (..  

Also0 -. in charging thaf( Y TL 

at Millstone Unit 1 in a manner inconsistent with NU's license. E 

documented his positioni . .. jto DeBarba or[ and 

stated his belief thatt 3would go to the NRC if NU did not resolve the issue soon (Exh. 53).  

If. (contacted the NRC with his concerns, De7Barba could expect thatl Iwould be called 

upon to substantiate_ Jclaims. •r.." C.

The CU-29 valve issue, originating in 1992, appears to be the most contentious issue[ •Y

Between 1992 and 1993,1 ýejected the OD declaring, V3 .  

ialve operable that was prepared by Millstone Unit 1 Project Services ]f4_..  

Department, headed by Risley. 21 

These considerations suggest that while a solid performer, was someone of whom LV]L 

management, including DeBarba, likely would not be particularly enamored because of his 

positions on safety-related matters that could have had a significant impact on plant operations.  

21 also questioned NU's interpretation of the ISAP while working on the CU-29 E).--r

issue. In doing so,! 'with Kacich, director of the Department of Nuclear 

Licensing,g - These two directors, though they did 

not participate in the supervisor selections, had regular access to DeB.arba. While nothing in 

the record establishes that they briefed DeBarba on! . .hallenges to their positions, it is 

conceivable that they would have brought this to his attention.  
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The pivotal issue thus becomes whether NU's articulated reasons for its action are shown to be a 

pretext for discrimination.  

b. NU Management's Reasons ReSardini In looking at management's reasons, cy'k" 

we begin by noting that under the process used for selecting supervisors( -selection ,I 

ultimately depended upon DeBarba to propose his name given that he was the only official in 

L )n attendance at the selection meeting and, therefore, was familiar with 

his work. This subjective process gave DeBarba the opportunity to remain silent as toj-. -, f 

and thereby, deselect him, without a thought of reconciling his decision with objective criteria.  

DeBarba had good reason not to take the affirmative step of nominating L j a person who El/-L 

challenged management and supportedI who did the same. £Y7-".  

NU claimed that it deselected, 1as part of an overall reintegration of nuclear E_.)C 

engineering personnel into the plants. It contended thatl las not singled out but, rather, E -C..  

was only one of nineteen supervisors who were deselected for a new organization that would 

have fewer supervisors (Exh. 18, at 51, 55). DeBarba stated that he was looking for someone 

who was customer-oriented, someone who had technical and interpersonal skills (Exh. 28, at 31).  

He was looking for the "best fit" and thought there were better people than:, tofitthenew 

organization.  

Although NU officials testified that no one discussed whether any candidate or incumbent 

supervisor raised safety concerns, DeBarba stated that neither he nor other management officials 

discussed during the supervisor selection sessions. Yet, if, as stated by DeBarba, 

the criteria for supervisors was truly customer-orientation and possession of good people skills, 

ther_ '.should have been considered for a supervisor position. F_/rY
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L . )eceived "Exceptional" and "Quality" ratings in his last four performance evaluations 

In the elements: customer service orientation, leamwork and interpersonal skills. Having 

received "Exceptional" and "Quality" ratings in the teamwork element for thei..riorto F.•"• 

his _ -would seem to have qualified. jas a *team player," a characteristic that 

DeBarba asserted that he sought in supervisors. Certainly, there is no evidence that NU ever 

apprised, Jthat he had shortcomings in these areas. Thus, nothing in the record would lead FV IQ 

one to conclude that he would not "fit with the new organization. One would think that an 

employee who looked out for the best interests of the company by, - ).  

would at least be discussed, if not reselected.  

At the same time, if these attributes were so important, then it is reasonable to expect that 

they would be found in the new supervisors. However, the record does not show that. J •Y"1C 

had the qualifications that NU believed4 - Even i E-X.-- "L.. -.  

was never mentioned aloud, DeBarba and others must have made a[ -of E1.  

. ' DeBarba never offered any explanation as to 

why he thoughtL J fY-Q.  

While DeBarba remarked that was not good at closing issues, he provided no 

elaboration on that score. That omission is significant given that .performance evaluations &)c2.  

do not show that he was deficient in this respect. To the contrary, received the highest E'/).  

rating in the elements, "Monitoring and Controlling Work Progress" and "Planning and 

Organizing" fori consecutive years (Exh. 40). The clear implication was that DeBarba's I 

2 In his 01 interview, DeBarba did offer an explanation why hq jwho he _.Y1, 
described as having outstanding technical skills and "good insights intodesign changes" as well 
as "easv to work with" (Exh. 28, at 74-75). He never, however, indicated whyL. ... Y " (.  
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concern about closing issues refers toy lessec on the CU-29 issue whichL. Jin a 

sense, prolonged because4ie.  

-"This supports the inference' thatt iprotected activity was a EyL 

contributing factor in the decision not to retain him as a supervisor.  

Management reasons for its selection of someone otherL thus, are not 1 

supported by the record, giving rise to the inference that an impermissible reason played a part in 

the decision.  

It should be noted that the failure of DeBarba to 

'the CU-29 issue adds further substance to the inference that -protected ax 

activity was a contributing factor in his deselection. Even though the issue arose after 

"-it is evidence of DeBarba's unenthusiastic attitude toward a person who £")L..  

stood up to management on a safety issue. Certainly, Chatfield must have been convinced that 

S....Jnot only was warranted but, would be well-received bXM or he would not have t.  

suggested it to DeBarba. DeBarba's unilluminating statement that .would have received the £1.  

""pegatively does not fully explain his decision not to act on Chatfield's advice (Exh. 28, y_.)'..  

at 11-15).  

C.( 

1. Protected Activity 

iwas involved in several safety-related projects between 1991 and 1993. Two of Li
L... -

them, the MOV program and the heat exchangers,.  

During the course of these projects,i that were contrary to those held _Y ( 

by Risley and managers of the Millstone units involved. The record also shows that I ,').
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proposed actions for the MOV program would have required the expenditure of significant 

additional funds and resources to complete the program properly.  

The heat exchanger issue was one in whichL EV-' 

' view that the heat exchangers were operable. Erg
L 

9.Events relating to this issue 1-'i 

occurred just a few months before the reintegration.  

The RCP issue was another instance in whichF .vith management. Due SflC"r

to some problems detected in the pump Y"C._ 

Management refused to accept this opinion that they were operable for only E)-I..  

one cycle and, Mirn _ iview, misrepresented their operability to the NRC. " X 

The above-described activities were safety-related and fall within the area of protected 

activities.  

2. Management Awareness 

The record shows that DeBarba was aware of - Jhe MOV program from 

conversations wit- . and memoranda from: or Kupinski1 yXr 

(Exh. 6, at 11; Exh. 28, at 39; Exh. 46, at 78). Unit directors were aware of' ?on g' 
MOV's because that program affected all of the units and he copied them on relevant 

correspondence. /.. had a series of ongoing disagreements with .I EVIL 

ithe MOV program and the RCP repairs )C..  

"Exh. 6, at 9-12; Exh. 78).  

DeBarba stated that he was aware of, IRCPs and the DiC 
TBSCCW heat exchangers (Exh. 28, at 21, 39, 41-42). Risley, as a director at Millstone Unit 1, 

was aware ofl. Nith the heat exchangers at his plant. Of course, it was in 
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the context of that issue that Risley allegedly made his "make you or break you" comment.  

Risley and Blasioli, both directors, were directly aware ol position on the heat LVZ 

exchangers because he interacted with them regularly on that issue at Millstone Unit 1. Risley 

also was familiar with ~ activities because he\ -_Y L.  

3ust several months prior to the reintegration.  

3. Adverse Action 

On' Jlearned that he had been~ t -~i 
principal engineer. As with !he suffered no immediate loss in pay, although his, Y 

4. Protected Activity/Adverse Action Causal Nexus 

a. Discussion of Nexus. The temporal nexus between his activities and his dleselection, 

the fact that two safety-related projects (MOV's and heat exchangers) werej,[x ) 
and Risley's threat to his supervisor in connection with one of those projects, give rise to the 

inference that his protected activity was a contributing factor in his demotion. As with. i 
however, the question remains whether NU's articulated reason for its action is sufficient to 

overcome that inference.  

b. NU Manaoement's Reason Recardina jNU managemnent's reason for S& 
L. p~as the same as that given fori Iwas one of many 

who were demoted during a wide-ranging reorganization that called for fewer supervisors and 

that NU was looking for customer-oriented people. Also, DeBarba stated'i !might not be £(C 

accepted into the operating (plant) environment (Exh. 41, at 51, 136).
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had very good performance evaluations in • He consistently earned y.V" 
the following ratings in relevant elements: "Quality" in customer-orientation, "Exceptional" in 

interpersonal skills and "Quality" in teamwork (Exhs. 39, 61). These elements would appear to 

match most closely with those that DeBarba stated as being sought in supervisors. Yet, the 

record reflects th ......... name was never considered for retention In a supervisor position. 4..  
This must be viewed in the context of the supervisor selection process that essentially required a 

"sponsor," once again either DeBarba or Risley. As with /if the criteria as stated by • "2> 

DeBarba was actually the deciding factor as to whether a candidate was in the running for a 

position, theriL •hould have been seriously considered. .  

Nothing in the recordsuggests that would fall short in these areas. In fact, X 
iis a prime example of a person with the "technical and interpersonal skills" that DeBarba 

claimed he sought. He was an received "Exceptional" and "Quality" * -- "Z 

ratings in the areas of interpersonal skills and leadership, respectively. The fact thai , Y 1L..
was not seriously considered for a supervisor position when he possessed these desired 

attributes supports the inference that some other impermissible factor was a significant 

consideration in the decision to deselect him.  

DeBarba's other stated reason for deselection was that he might not fit in at the r•.-?..  

plant. However, there seems to be little basis for that fear because, spent many hours at 

the plants carrying out assignments such as the RCP assignment at Millstone Unit 'nd was, 

thus, familiar with plant operations (Exh. 6, at 25). Also, 

,was 

2 BetweenL hreceived "Quality" and "Exceptional" ratings in all 
elements except one. In, ]in monitoring and 
controlling work progress, which was raised to a "Quality" in 1993 (Exh. 6-, at 2)..  
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commended for his teamwork and responsiveness to plant needs regarding. fly 

)j(Exh. 39, at 9, 12, 14).  

c. .Analysis of Other Evidence. The inference can be drawn that the MOV issue was 

taken away frou{ .because his suggested plan of action required more than the company EV JC.  
wished This attitude is consistent with the 'shoot the messenger" attitude described in E..IC 
the Executive Summary, Millstone Employees Concern Assessment Team (MECAT) Report 

(Exh. 90, at 3). The reason proffered by[ )or taking the MOV prograrrq._ i . ] .V'.  

i.e., that he was too busy, does not carry much weight. If that was the real reason, theY E' 

would likely have so informe tat the time. Instead, gave no explanation Eý-X 

contemporaneous with the event. It was only in 1996, when Ol's investigation was underway, 

that• Ipresented this reason. Considering tha 

MOV program was L=..  

Jthe reason does not seem credible. With his deselection occurring[ v

'MOV program, it becomes Ey Ti.  
clear that a pattern of cause and effect existed betweery 61C..-C 

and a change in the conditions of his employment. Taking a project away from E .  

an employee who espoused a position unpopular with management is an example of what was 

referred to in the NRC's October 1996 Order as NU's tendency "to punish" those raising safety 

issues.  

The record also indicates that /went beyond normal bounds when he attacked EY

- ...- 'with regard to the heat exchanger issue. Thoughi I 

that the heat exchangers were not operable. Certainly, rejecting the opinion of"! -,without 
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providing contradictory support raises the question of. Imotivation. The situation for F-.U1..  

.4complained to ,vx.  F.

Kupinski aboutj i Clearly, the' was in bad faith and was EXX 

meant to' 1that were contrary to corporate and plant management. 4 1 

Finally, J In light of the above, It is reasonable to ,'".  

conclude-that. the MOV and heat exchanger issuesl were retaliatory -- ".  

actions by NU and add to the evidence that NU discriminated againsý EL1 

Although Risley denied making the "make or break you* statement to Kupinski on 

_ jit is more likely than not that he did. This follows from the fact that: (1) Kupinski EW•"C 

related the account of Risley's threat to ?that same day; and (2) Bonaca observed that E C 

Risley was "hot" over .going to Millstone Unit 1. Kupinski's sense that 4-1c, 

the threat also was directed at/ appears to have been on target. It is not unreasonable to C 

infer that Risley followed through on his threat by not advancinc 1name for a supervisor 
r" 

position only one month later because he was so angered b% iction.2" E"YCL..  

It should be noted that the finding of no discrimination by the NSCP supports NU's 

position that its reasons were legitimate. However, the investigation was shallow. Only high-level 

management officials involved in the selection process were interviewed and all were asked the 

same questions even though their functions in the selection process were diverse and their 

degree of familiarity with, ;!abilities varied. Chatfield, who headed the investigation, did fYI".  

24 It might be suggested that, since Risley made his threat directly to Kupinski, Kupinski 

would have been subject to an adverse action during the reintegration as well. Although the 
record is not developed on this issue, two possibilities explain his retention as a manager. First, 
the objective assessments and ratings by the Hay Group of Kupinsk' may have made it harder 
to demote him, depending on his standing. Also, Kupinski may have been assisted by DeBarba 
be.cause, according to Bonaca, Kupinski "was good friends with DeBarba going back to the 
early years at NU" (Exh. 8,.at 2).
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not review performance evaluations or personnel files to verify whether the supervisors chosen by 

DeBarba and the directors fit DeBarba's expressed criteria. He conducted no comparison of new 

supervisors or deselected supervisors for their levels of protected activity to determine whether 

employees who raised safety issues wer'e treated disparately. Moreover, the tone of the report is 

not objective, but appears defensive of management. By merely repeating management's view 

of the selection process, it cannot be considered a particularly objective finding.  

D. Disparate Treatment 

In any case involving a personnel action of some size, evidence of invidious disparate 

treatment might prove useful in assessing whether pretextual management actions were involved.  

In this instance, although eight new supervisors were interviewed about their history of raising 

safety concerns at NU, it was impossible to gauge their level of participation in safety-related 

activities based on the cursory examination of them that was contained in the record. Even if one 

considered all identified safety-related activity as protected activity of the same level, only,%:r ... C. X 
L 

- .The only other notable activity was that o1 x 

who was involved in a high-profile issue with well-known whistleblower. This, 

however, was somewhat remote in time - five to six years -- to the reintegration. NotablyA 

stated that no one involved with the Rosemount transmitters was involved in the selection 

process.  

In summarizing the value of this information, the most that can be said is that a superficial 

review shows that only two of eight new supervisors engaged in recent (within twelve months of 

the reintegration) protected activity in 1993. That would lend some support to1 belief that -X1.  

new supervisors were chosen on the basis of their lack of protected activity. However, a more 
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thorough, in-depth analysis of the protected activity, its visibility and significance would be needed 

to justify such conclusion.s 

IV. CONCLUSION 

A.  

The record contains no direct evidence that NU discriminated against_, for his 

protected activity by demoting him from a supervisor to a senior engineer. However, the 

circumstantial evidence is sufficient to support the conclusion that his participation in protected 

activity was a contributing factor in his deselection as a supervisor in 1993 and, thus, that NU 

discriminated against him in violation of 10 C.F.R. § 50.7.  

"Was involved in several safety-related activities..

..... ........ . . .. resistance to changing his stance that the CU-29 valve £_ "C.  

was inoperable and his active support of, :.- .. 'ho believed that NULP. _ 

A-- *. z..were known by DeBarba, the lead NU exi 1C 

official in the supervisor selection process.  

ManagementIs reason for not selectinqA .- that he'did not fit in -- appears pretextual F4_.Y 

against the background of! .i.. ,performance evaluations rating him very high for the same 

2' A well-developed record of the protected activity of new superVisors and demoted 

supervisors would have been helpful in analyzing this case on a disparate treatment theory.  

The protected activity of the members of these two groups could have been compared to that of 
-0 ...... ........ .. o determine whether those not involved in protected activity were treated E"1 

more favorably thatl those who were. To do this definitively, however, would be a major 

undertaking, requiring the interviews of at least 35 individuals (13 known new supervisors and 

22 demoted supervisors). For our purposes, the lack of comparibility was not critical because 

we find the record is sufficiently developed to come-to a conclusion regarding discriminatory 

(i.e., retaliatory) intent toward the two individuals so as not to require a comparison of the 

complaining employee to similarly situated employees.
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attributes -- customer-orientation, interpersonal skills, and teamwork -- that NU claimed it sought 

in a supervisor. Also supponing a discrimination finding is the unusual and irregular selection 

process. Nothing in the reconi justifies a process in which an incumbent supervisor with a strong 

record of eleven years was replaced by a new supervisor with only limited acting supervisory 

experience and who, unlike all other new supervisors, had not been interviewed by the Hay 

Group. These factors, along with DeBarba's later failure to give[ . - . tip the E.......  

scales in favor of a finding of pretext.26 Against this backdrop, it is more likely than not that NU 

discriminated againstV--- --- for his protected activities. V-• "]c

B. 7 -l 

The circumstantial evidence in, case similarly supports an inference of E. K.  

discrimination. Between ....... 
](MOV 's 

and heat exchangers) in which he had' 4 About one E 

month before the reintegration was announced, Risley,j. , /who E." )C..  

was integrally involved in supervisor selections, had uttered the ... . E czz.  

in connection with a safety-related project in which,-. " .
- .-' 

...... t•" " oDeBarba'.. - . . the MOV E --IC._ 

program shortly before he learned that ... -- These actions suggest a pattern: Ein,, 

When .. took a position unpopular with management, management retaliated. The 

26 Any lingering uncertainty as to NU's retaliatory motive can be resolved by considering 

the existence of a "chilling" environment at NU during 1993. The Executive Summary of the 

MECAT and the Executive Summary of the Report of the Fundamental Cause Assessment 

Team (FECAT) both stated that management was not receptive to erniployees' safety concerns 

(Exhs. 90, 91). The FECAT stated that NU's approach to employee alle tions was, at times, 

".critical or adversarial" (E.xh. 9.1, at 3). This environment would explain deselection as 1 C._ 
supervisor as well as the inordinate amount of time that it took for NU to resohle the CU-29 

valve matter. -
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additional evidence of the subjective selection process and management's reasons for the 

deselection not being borne out by' performance evaluations lead to the conclusion EV-Z..r.  

that_ - 1was discriminated against due to his protected activities. 2" 

27 The evidence of the chilling environment and NU's tendency to punish those who 
raised safety issues during 1993 as reported by MECAT and referenced in NRC's October 1996 
Order only confirm this conclusion.  
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ATTACHMENT 3 

CASE NUMBER 1-96-007 

[ALLEGATIONS OF..  

"1. INTRODUCTION 

On January 11, 1996,. .. ere terminated, Ex). e 

along with ninety-nine other employees, as part of a workforce reduction process at Northeast 

Utilities System (NU). At the time of their terminations,[ were employed as Ly Ic.  
.................  

Prior to their terminations, i engaged in protected activities. LY )Z..  

Specifically- phad been responsible for working on two safety-related issues involving _--'T 

V *.. .. -had FcC 

been involved in the Rosemount transmitter issue at NU in the late 1980s and early 1990s, and 

he raised a number of concerns during the course of his workr.. . .  

Jthat he had some involvement in the Rosemount j 

Transmitter matter and he too raised a number of safety concerns during the course of his work 

in the' 2 �where he had worked previously, and in the 

Within two months of the NU terminations, the NRC staff chartered a task force to 

review NU's workforce reduction process in response to its receipt of allegations from former 

As it is pertinent to this case, the supervisory chain for these allegers is described 

below (infr note 8 and accompanying text).  

CEN!TVEALLEATIt41~pft~~T~ttDD Nt GCOS
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NU employees who alleged they were targeted for termination for engaging in protected 
activities.' _F C}_ 

The Millstone Task Force conducted transcribed interviews with NU management 

officials about the workforce reduction process and with a number of individuals who were 

known to have been involved in protected activities at NU. who were 

among this group of former employees, told Task Force members they were terminated for 

engaging in protected activities.  

Subsequently, the Office of Investigations (01) initiated an investigation of the facts and 

circumstances surrounding the terminationsof In addition to the f" 

principals, 01 also interviewed line managers and senior NU executives, and developed a 

substantial evidentiary record.  

In Part il of this report, we discuss the'duties and responsibilities of the subject 

employees, their job performance and the protected activity they engaged in, NU's workforce 

reduction process in general, and its application to the Nuclear Engineering Department 

specifically. Part III contains our analysis of the facts, while in Part IV we set forth our 

conclusions.  

On the basis of the Task Force report and accompanying information, Ol's investigative 

report and exhibits, and other pertinent materials, we are unable to conclude that there is a 

reasonable expectation that it can be shown by a preponderance of the evidence that in 

terminating~i .. NU discriminated against them for engaging in protected E-/'• 

activity.  

b FMSvLEAT1ý tF~AI?-O-4T~ZLO
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Il. BACKGROUND

A. Allegers' Employment History and Activities 

1.

a. Position and Performance. an NU employee for approximatelyF- at the iC.  

time of his termination in 1996, was a In this Et 

position,. Jwas in contact with the" ,and with staff at the various NU E0-zC.  

plants. During the course of his employment with NU,; worked on any number of projects EY"r 

relating to nuclear safety.. £, 

work on this issue was discussed in his E 

performance evaluation for that year (Exh. 18). Specifically, his work on a E.  

that led the vendor to make revisions to its design codes was highlighted (id. at 1). ) £y.' 

appraisal also noted, however, that hisr E Y. " 

and that during the next year .. would Ey47C1C 

attempt to address these communications problems by establishing, ". 7& 

'id. at 6).

(Exh. 8, at 8). He submitted a 

calculation file and 

(Exh. 34, at 3). He also provided his recommendations to 

. .rejectedl., work because of an 

inadequate quality assurance (QA) review in changing thel 

and a desire not to bias L Ld. at 4). Reactor 

.Engineering also concluded that.  

iFV LFO

e V 1C,

E -1C_
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,erformance evaluation, though favorable (Q for quality, the second highest A 
rating in the NU system, but at the "lower end of the Q range"), addressed his failure to produce 

at1, 5). Q 

performance evaluation. With respect to' he stated: 7.  
It should be noted that the calculations and work 
[were] accurate and thorough, however, they were 
not usable. needs to ensure that when 
working to risolve iproblem, that the methods and 
approach to be used are concurred [in) by the 
involved parties. The decision process and 
judgment on how to perform the evaluations F_.1"..  
resulted in work that was not as usable as it should 
be, resulting in an NI [(Needs Improvement)] rating 
for this task (id. at 5).  

It was also noted in the evaluation write up thati 'had been provided written documentation EX 

indicating that iJ (jd.). Finally, under eX1".  

the section of jthe need to improve F_-Y7"/.  

quantity of work and1  were identified as areas for improvement a-CKZ 

(id. at 6).  

In response to his" 

(Exh. 7, at 41). His 1 
grievance was denied at the first step (id.). L then filed an appeal to a committee of senior I_..  

managers which included Eric A. DeBarba, Vice President, Nuclear Engineering Services (id.  

at 42-43). ,appeal was again denied (id.; Exh. 23). i_..'Y"

•~ClTIX~~ A-L-• ..... ,IrFOATICN -- lO iOT £SCLCSE-
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01 interviewedi 

1as meticulous but not someone who 

produced a great quantity of work (Exh. 50, at 28). He also stated thae([ -C.  

p.as perceived as a very hard worker (Exh. 51, at 16). £v-c._ 

He acknowledged a jas well, but said he did not personally have a problem CV-'.  

told 01 thaef ',worked diligently, "but after a year. you might E• -ZC, 

ask yourself what he has been doing" (Exh. 52, at 27). He also stated thatF 

k..).2 .. LIC

b. Relevant Safety-Related Activities. As a E:

performance of his regular day-to-day duties and responsibilities often involved F-Y"._ 

him in safety-related activities. TheL 1problem, described in section II.A.1.a EK 1_.C 

above, was one such issue tha'r ... EK 7C.  

The . . . . . . . . . .  jwas initially noted by a reactor engineer in 1994 (Exhs. 34, 35). E.•"I_.  

-erformed an evaluation to identify the potential cause, (Exh. 34). Upon 

completion of his evaluation inF" he advised his supervisor of his conclusions _V- "Z..  

relative to root cause (Exh. 8, at 9-10). His conclusions were not confirmed by a more detailed 

jExh. 35, at 1). This resulted in a Plant Information Report (PIR) being written to E...L-C 

initiate a root cause evaluation (id.). The root cause evaluation for the PIR was performed by 

21 also stated thai. jhad a very narrow view and that he was very opinionated: E4-_ 

Once he formed an opinion, it was difficult -- Some people are 
easy to talk about it and you change your opinion. I do that all the 
time. Other people, once they take a position they feel really 
charged to stick with it forever. F _•was more of that school of Y.A c-.  
thought (Exh. 52, at 47).
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Reactor Engineering, Nuclear Fuels Engineering and the fuel vendor (Exh. 34, at 2). These 

groups were unsuccessful in identifying a root cause and the PIR was closed with no 

recommended corrective actions (Ld.). Subsequent to closure of the PIR,_. jassigned - -----.  

another engineer to conduct a . hat establishedi -]conclusions about the £ 

cause of the Nere incorrect (Exh. 35, at 1). EV C..  

An NRC Region I inspector performed an inspection to review the actions NU had taken 

in response to the-- ---- J(Exh. 34). With respect to th.............  

issue, the inspector acknowledged that the root cause had not been identified (Exh. 34, at 2).  

He concluded however, that technical specification (TS) limits had not been exceeded and the 

plant's accident analysis was valid ;less than the [TS) limit' id.). With..  

respect to the1  issue, the inspector found that NU's actions to improve the E.i 

calculation by improvin\._ 'design codes was a technically sound approach for resolving the EY 1C 

issue (jid. at 4). He also concluded that the basis for rejecting the recommendedF E•[ VZ 

-. .hanges, i.e. twas appropriately documented and justified (id). F -IC-

2.  

a. Position and Performance. At the time of his interview with the Office of 

Investigations in March 1996,F had been employed by NU for more than . " . . . . . . years EV1.C_ 

(Exh. 2, at 4). He started his career as an, ,and .Y- 1 C_ 

subsequently was promoted to a supervisor ir, '(id.). During an NU .. 1C.  

(and he was removed from his supervisory position (Exh.-3, E C 

-
3 This inspector also reviewed a ... . ..... "had expressed concerns about to 

to resolve teisue, which he did to his Cy- -ry 

management's satisfaction (Exh. 35, at

"SM~,SISTiVE 1 ALIATN iFORMao -- ON DOTle I .. t15E..
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at 10-11). He subsequently secured a position as a" 

jd. at 10).  

yerformance, as documented in performance evaluat-i-ns.fr r' 

were favorable (Q) (Exhs. 10, 11). In ther evaluation however,' 

In quality and quantity of work (Exh. 9, at 5). ..  

-pertormance appraisal, told 01 thattr failed to grasp that he was 

in a new discipline and to undertake to learn and do the things necessary to come up to speed 

(Exh. 36, at 28-29). He also stated thaV. progress was extremely slow which led him to L'1 

conclude that he was not committed to change (id. at 29). When asked if .jever failed to 

complete assigned projects, stated that there were projects that were delayed, but 

not missed (id. at 32). He a!so said that he had to be withL 3n projects, i.e., handhold 

him, a situation he described as burdensome (id. at 32). In terms of performance, .  

stated that he could not gives the typical work he gave[., a 

J(id. at 33).  

In a confidential memorandum prepared to support)-" .`!selection for termination as 4 ).  
-S 

part of the 1996 workforce reduction, Donald Dube, Manager of the Safety Analysis Section, 

stated thatf t had received only one performance evaluation in the Safety Analysis 

Section, the evaluation (Exh. 9, at 5). Dube further declared that 

an 

inflated pertormance evaluation for (d.).5 Dube also pointed out as noteworthy the faQt F_.'1C...  

4 The 1993 evaluation covered the period when . X__ 

s In a February 15, 1996, letter to Wayne D. Lanning, NRC, on NU employee layoffs, 
Ted Feigenbaum, Executive Vice President and Chief Nuclear Officer, NU, stated that 

(continued...) 

StNI"IIV-= ALLEAA I 1UN INt-UM vAIN DONOTDS)Lj
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thatr -did not give out a single NI for a single attribute for 34 persons in the £.-..  

section (id.). !also had indicated to Dube that, appraisal would be !/ Y 

low (id.). In addressing, *overall performance, Dube stated: EY -IL 

1 . ..... ....... I:v 'Y

T.he quantity and quality of work is very low. In 
two years I can count on one hand the number of contributions he 
has made, few if any that are significant compared to some[-'-

- . who number anywhere from 20 (about once per month) 
to 200 (several per week) significant contributions. There are four 

--- in the branch with only 2 to 3 years of 
experience who-oerform 5 to 10 times the volume of work 
produced by' -,is not committed to change. Efforts to EY "C 
increase his productivity, including one-on-one training by the 
supervisor have not been effective. 1 .. .  

Cor several years and-much of his energy is 
pre-occupied W'ith that endeavor. I should note that,. . ..  

.. . ...... ..... -ffort in the branch, and 
does display good teamwork (id.).  

01 interviewed

told 01 that( land could I 

that he was less productive than other individuals in the group (Exh. 38, at 36). He also stated 

that ('id. at 44). During his 

interview with 01, took an uniusually long time to 

complete assignments and that there had been continued complaints about his performance 

rr 
from people working on projects with him (Exh. 39, at 27-28). He also told 0I thatr 

,told 01 he did not think tha" worked that hard to 

catch up with the other people in the section and that he showed no interest in his work, but

(A/iC

5( ... continued) .... ..  

throughout the NU system, less than 2 percent of all employees typically receive NIs (needs 
improvemenit). Approximately 90 percent receive Qs (Exh. 27, encl. 1, at 5).  

S EINI I V ElLtLA54. I N1Ff R T DI tR MT G NhL DO
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.Exh. 40, at 21-22, 27). He also told 0i tha" 

on the job "almost every day" (j.. at 44-45).  

b. Relevant Safety-Related Activities. Liker .regular duties and E,-...  

responsibilities involved the performance of safety-related activities. During his interview with 

the Task Force, however,' 

(Exh. 2, at 13). These concerns involvedf 

f Oc 

these concerns with . Larry Chatfield, f.--.  

head of the NU Nuclear Safety Concerns Program (NSCP), as well as his supervisor 

"tated that the concerns he raised were addressed and that _.• ..  

he saw no changes in his relationships or performance evaluations for having raised these 

issues (id. at 17, 23, 29, 32, 37; Exh. 3, at 25, 29, 36, 39, 42),6 

jalso stated that he had been involved with the Rosemount Transmitter issue "to 

some extent" (Exh. 2, at 10). In this regard, he stated that he was interviewed by Ol during its 

investigation of NU's handling of the Rosemount Transmitter issue, and that he chose not to 

have NU counsel represent him during his interview (id. at 10-11). further advised of ! "IC__...  

s With respect to these five safety issues' =said he raised, 01 questioned whether 
any of the five could be the basis for retaliation since they were satisfactorily resolved and he 
received no negative feedback on any of them (Exh. 3, at 42). In response, r *... stated that p1" 
he was raising those issues as )art of his job. 01 asked, "Is that why you raised them? See, "1'
I'm doing my job" (id. at 43). F jireplied, "I raised them because what they would be called 
would be protected activities. I don't know exactly why, you know, I was terminated"- id.).  

-SENSiTffIE LllCTION IFOWO DONOT DIC LOgg
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hearing that his name was used throughout 0l's investigative report, which he thought was 

made known to NU management (id. at 13).  

By way of background regarding the Rosemount Transmitter matter, which also plays a 

role in connection with alleger[ a Rosemount Transmitter is a sensing element used to e/'C...  

determine pressure or water level in a reactor's primary system. These transmitters became an 

issue at Millstone in 1986 when five out of twelve transmitters in one reactor protection system 

failed during cycle one operations at Millstone, Unit 3.  

A technical evaluation was prepared for the purpose of determining whether the 

Rosemount Transmitter failures presented a significant safety hazard (SSH) requiring NRC 

notification. The engineer who completed the evaluationt... ",_.  

This engineer concluded that an SSH was presented. The Section Es,." 

Manager, L _)did not agree and directed revision of the E 7cL.  

evaluatiQn to reflect his conclusion. The engineer refused, whereupon[ 

lthat no SSH was presented and .....-

An NU Nuclear Review Board subsequently overturned the no SSH finding 2"K.  

and the matter was reported to the NRC in March 1988. (01 Case No. 1-90-001 Report 

(Aug. 31, 1992) at 23-24). After NRC notification, a number of activities-and tasks were 

undertaken by NU to -address the problem, and it was at this point in November 1988 thatL 

I requested and was granted permission by IEJ-k.

his management at NU to work on ar. ..... . .  

subsequently differed with NU management over the manner of resolving the -1J.0..  

Rosemount Transmitter issue. Thereafter, he raised concerns with the NRC about NU's 

SG 1rITI S I-E P EG-FATICT~2ION ATIGN PO NOT DI Z ,
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actions to address the issue. He also alleged that he had been harassed, intimidated, and 

discriminated against because of his efforts to resolve these issues. An 01 investigation (Case 

No. 1-90-001) was initiated in early 1990. 01 interviewed a number of NU employees including 

jwhose testimony concerned his actions to change the SSH evaluation to a non-SSH EaU" 

finding. In concluding his interview{ Jalso told 01 he felt the problemsE .. .. .._ 

experienced were the result of personality conflicts and he stated that he felt free to raise safety 

concerns directly with NU (01 Case No. 1-90-001, Exh. 11, at 7).  

From the 01 report on thef Investigation, it appears that none of the other E.y 1C 

supervisory personnel involved with the' 'termination decisions, including E_ "C.  

DeBarba, see section II.C below, was interviewed about the discrimination matter. E 

DeBarba indicated during his 01 interview, however, that was in his group for a brief e.V -Q._ 

period of time in 1990 and 1991 at the "very tail end" of the Rosemont Transmitter matter 

(Exh. 59, at 81).  

3."-

a: Position and Performance.j :began his employment with NU as a 

.(Exh. 5, at 4-5). He was later promoted to-" 

performance evaluations for .  
r .jvere both favorable (Q ratings) (Exhs. 15, 16). The' performance evaluation, 

however, contained the following statements:
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is bright and capable, and with an adjustment in emphasis 
"can be a strong performer in thel.' .areas as 
well.  

Thel .. has a different role 
than'rn previous NU organizations. In the past there had been a 
role for al -----

kExh. 16 at1,6). .  

When questioned by 01, 

• appraisals, stated that he had been trying to get 

full time (id.).  

In a memorandum prepared to supporf.. selection for termination as part of the EYI..  

1996 workforce reduction, Matthew Kupinski, Manage Nuclear Engineering Support, stated: 

Althoughl ,received an overall 0 rating, his 1994 
review noted that while ' an.o.erall...rating. h is 

,was not 
as good, leading to a weaker performance overall. His areas of 
weakness were in the categories of Quality/Quantity, Cust6mer 
Service Orientation, Monitoring & Controlling, Planning & 
Organizing, Initiative/Innovation as evidenced by 0 [minus) ratings 
in these competencies. He did, however, receive an E 
[(Excellent)] rating in Problem Solving & Analytical Skills. The 
review also notes, in particular, that although in the past there had 
been a role for a person dedicated almost exclusively tot 

this role 
was no longer possible to maintain (Exh. 14, at 2).  

01 interviewed" 

.about his performance. stated that 
-8EI!91TffAEýýA:FI9?4 4*1111forma.Gnce.61:ýS
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he did not believe that I carried an equal share of the workload, and he noted that 

needed close supervision (Exh. 45, at 16). He also stated that 

as was expected of those who worked in his group (id.).  

flexibility and versatility were limited because most of his work 

was W ad been trying to steer 

and to get him out into other areas, but 

was not receptive to this (Exh. 47, at 23). He also stated that, 

•,'!$ ... ' • when he was told to do so (id).  

b. Relevant Safe!y-Related Activities old the Task Force tha 

• • •- .• and that he had been "very involved" in 

Rosemount transtmi wtestified during F4C-7.  

the Rosemount transmitter investigation. In his testimony there, he was critical of NU, stating 

he would not raise a safety concern within NU, but would contact the NRC instead (0l Case 

No. 1-90-001, Exh. 62, at 3).' told 01 that he also worked for E..L 

hwas on a crusade, he and 

were not (Exh. 46, at 25-26).  

When questioned by the Task Force,1. /recited a list of safety issues he worked Cy.-.  

on prior to his termination. These included level issues for PWRs and BWRs and some audits 

he was assigned to perform (Exh. 5, at 21-22). He also told the Task Force that he had raised 

an issue with people in the NU NSCP just before his termination involvingli 

that may have involved an unreviewed safety problem (id. at 22).  

During his later interview with 01, however,1  Iwas questioned about the nature of the E) "•7.  

issue he raised with the NSCP staff before his termination. 01 inquired, "[y]ou mentioned in 

£ENPlTlVIE A6LEGATIGtN INF1flMATIO &-RO T D!SLC
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your prior testimony that it was ironic that you happened to have -- you know, right before you 

were terminated, the day before maybe or just before, that you had been talking with the 

nuclear safety concerns people. Do you remember that comment?" (Exh. 6, at 11). In 

response, stated, "Yes.... I talked to them about some of the things that were going 

on real recently which was on that 1 .where there was what I 

thought were irregularities in whether something was a significant safety concern or not, ... an 

unanalyzed safety problem" (id. at 11-12). When 01 requested the name of the person he had 

spoken with in the NSCP, • stated he had forgotten, but that he could come up with it 

.at 14). 01 asked, to think about it and provide the name so 0l could contact the 

person (id. at 15). Whereupon,[- stated he had not talked specifically about the 

potential unresolved safety problem (id. at 15). Upon additional questioning by 01 

admitted that he had not spoken to NSCP personnel about irregularities in the.  

L at all, but instead about the manner in which the Plant Operations Review 

Committee (PORC) meetings were conducted and QA qualification of TS software id.  

at 16, 20-21). L . further advised that both issues were satisfactorily resolved (id. •E".....  

at 22-24).  

B. The'NU Workforce Reduction and Reengineering Processes 

The Task Force and 01 provided comprehensive information on NU's workforce 

reduction and reengineering initiatives. To summarize, in 1995 and 1996, NU developed and 

subsequently initiated a workforce reduction prodram in an effort to achieve its business plan 

objectives of operating efficiently and competitively in a deregulated market. (Exh. 57, 

at 21-22). Under the program, staff reductions were to be achieved by use of both voluntary 

(early retirement) and involuntary (termination) processes. Employees subject to involuntary 

SENS!iVE ALL.C.TO.t r .. , ,,.,-., , -.,,,,TDI3CL0C
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reduction were to be evaluated and ranked, on a matrix, with their peers against five fixed and 

five supplemental nuclear competencles (Exh. 27). The five fixed competencies (Education, 

Experience, Job Knowledge, Job Performance and Commitment to Change) were similar to the 

elements and standards of the performance evaluations used in the NU system. The 

supplemental competencies (Leadership, Teamwork, Communication, 

Planning/Organization/Decision-Making and Effectiveness) were developed by a task force NU 

chartered to formulate the workforce reduction program and approved by senior NU 

management (id. at 2). Managers, with input from their supervisors, were responsible for 

completing the matrices and were to base their scores on an employee's last two performance 

reviews and a prediction of how the employee was likely to perform in the future organization 

id.).  

An employee receiving the lowest scores on a matrix could be terminated. All NU 

nuclear employees were informed of the workforce reduction in a July 31, 1995, letter from 

John F. Opeka, then Executive Vice President, Nuclear (NRC Task Force Report, "Independent 

Review of [NUI Workforce Reduction Process" (Oct. 2, 1996) Attachment 1 [hereinafter Task 

Force Report]).  

Managers were provided a detailed handout for their use in explaining the Workforce 

Reduction Program to their supervisors and staffs (id. Attachment 7). In this July 27, 1995 

handout, the reasons for the workforce reduction and NU strategic business plan objectives 

were addressed (id.). This document also contaihed the staff reduction target numbers that 

had been identified by 17 functional area teams established for this purpose (id.). The target 

numbers identified, 250 for the entire nuclear organization for the years 1996 and 1997 and 35 

for Nuclear Engineering Services for the same two-year period, were described as best

ZENS� I iv� MLL�A3ATI3N INFCJRMMTICN uur�w LJI�.-LU�..r

L• °~ I.. A



-16-

estimates and NU's early view of what would be required for it to reduce costs and be 

competitive (id.).  

A key issue identified in the handout was the fact that NU would likely have to cut into its 

quality rated employees to "determine the best of quality (•d.) Subsequently, NU management 

decided to impose the entire 250 person reduction in one year, 1996. Nuclear Engineering 

Services Vice President DeBarba, who was involved in strategic business planning from the 

start, indicated that the decision to combine the workforce reduction numbers for 1996 and 

1997 was based on "humanistic" reasons and a desire for stability (Exh. 58, at 23-24).  

DeBarba also stated that senior management decided it would be more appropriate to do a 

larger reduction early, and then wait to see what came out of reengineering and look at later 

reductions then (id.).  

All managers responsible for completing matrices attended mandatory, workforce 

reduction matrix training held between September 26 and October 5, 1995. As part of the 

training, managers were specifically instructed not to consider in any aspect of the workforce 

reduction process an employee's sex, race, age, national origin, marital status, sexual 

orientation, disability, family leave status, or the fact that an employee may have previously 

engaged in protected activity (Exh. 49, at 16). The training materials distributed to managers 

included a competency reference guide for managers to use in ranking their employees. In this 

guide, the termcompetency was defined in terms of a behavior that is observable, measurable 

and trainable, and the characteristics or attributes associated with each competency were 

described (id.). For example, the characteristics associated with Teafnwork included 

collaboration with peers, contribution at meetings, rapport building, and-team influence while the 

attributes associated with Commitment to Change included ability to learn, adaptability, 

i]vl ALLEGATION INFORMA] IU'N -- LD OT D,©T=l--°-LOS
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flexibility, resilience, and managing change (see generally Task Force Report, 

Attachments 5, 8).  

Completed matrices were to be reviewed and approved by functional directors and 

officers, then forwarded to Human Resources (HR) for a consistency review. HR reviewed all 

matrix evaluations of employees identified for termination. HR also reviewed the last two 

performance evaluations for these employees and the performance evaluations of the 

employee(s) having the closest score to the employee identified for termination (Exh. 27).  

Following HR's review, an additional, independent review was performed by the legal 

staff. This review was to provide an "added assurance" that "concerned" employees had. not 

been targeted specifically for reduction (id.) NU senior officers prepared a confidential 

memorandum for use by legal counsel that identified those employees slated for termination 

who had raised concerns (id.). A "concern" was broadly defined to include (1) any nuclear or 

industrial safety concern; (2) a grievance; (3) a differing professional opinion; or (4) any issue 

.raised by an employee that remotely could be characterized as a safety concern or any 

employee who testified before the NRC, including the 01, as well as anyone who had been 

interviewed in connection with or appeared as a witness in a Department of Labor hearing 

(Exh. 30). Employment counsel from within the company and counsel from an outside law firm 

then examined the matrices and the last two performance evaluations for each concerned 

employee (id.). Counsel also reviewed the scores and performance evaluations of the 

employee rated next lowest on the matrix to ensire that the concerned employee had not been
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unfairly rated. In addition, counsel reviewed a 'random sampling of additional matrices to 

confirm that the process was being fairly applied id.).7 

Upon completion of the added assurance review provided by legal counsel, the matrices 

were forwarded to an Executive Review Committee for final approval (Exh. 27). Upon final 

approval, the Executive Review Committee submitted the list of employees designated for 

termination to the Manager, Equal Employment Diversity, to assure that there was no adverse 

impact on any group protected by law due to race, age, or sex (id.). The matrices identifying 

employees to be terminated were not considered final until the review process was completed 

(id.).  

As stated in the handout provided to managers, the goal of the work force reduction 

program was to achieve a properly sized workforce, comprised of employees with the right kind 

of skill sets, so that NU could compete successfully in the year 2000 and the years beyond 

(Millstone Task Force Report, Attachment 7). At the same time as the workforce reduction 

program was being defined and developed, NU also was exploring ways to operate its plants 

efficiently, competitively, and safely (Exh. 59, at 15-18). This "reengineering process", as it was 

called, involved looking at the best run plants in the country, and incorporating the industry's 

best practices into a new organization ( id. at 15; Exh. 60, at 8). In looking at the best industry 

practices and its current nuclear organization, NU identified functional areas that would not 

require as many people in the future (Exh. 58, at 13.). Engineering, particularly the 

engineering design organization, was identified as one of the functional areas where improved 

7According to information supplied by NU to the NRC Office of Inspector General in 

connection with its 1998 inquiry into the NRC staff's handling of this case, the added assurance 

review did-not result.in the removal of any employee from the termination list. Howevef-, 19 of 
the 43 employees on the list were not teiminated.  
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and revised work initiatives would enable NU to produce a better product at a lower cost and 

with less people (Exh. 59, at 13-18).  

Having concluded that its strategic business plan objectives could be achieved by 

adopting the best industry practices and having developed a workforce reduction process for 

bringing about the downsizing which was based on these best practices (Exh. 60, at 8), the 

company now was ready to implement the workforce reduction.  

C. Nuclear Engineering Department Reduction Process 

In 1996, the NU Nuclear Engineering Services Department was under the organizational 

responsibility of Vice President DeBarba and consisted of five engineering divisions (Exh. 26, 

at 2). Nuclear Engineering Services, the relevant division in this case, was under the 

directorship of Mario Bonaca and included Nuclear Fuel Engineering under Manager John 

Guerci, i Safety Analysis under Manager Dube,. Y "C.  

land Nuclear Engineering Support under Manager Kupinski, which was f 

(id. at 3).8 

Prior to completing the workforce reduction matrices for their respective sections, the 

- I-- Dube, Kupinski, and Guerci -- met to discuss the matrixing process in CV..1C, 

order to assure that they understood the rules before proceeding (Exh. 37, at 11-12; Exh. 43, 

at 11-12; Exh. 49, at 19-20). They also sought to develop a uniform and consistent approach 

for ranking employees (id.). Specifically, they agreed upon an average (median) rank to be 

assigned to employees in their sections (Ld.). They gave this information to th....  

4- and instructed them to use it, -along with the 

Additionally, as we have already seen,' 
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competency descriptions and guidance, in performing the matrix evaluations (Exh.'37, 

at 13-14; Exh. 42, at 17).9 In describing the managers' role in the process, Dube and Kupinski 

stated that upon completion of the matrices by the supervisors, the managers were to review 

the scores forconsistency and to normalize them as appropriate ( Exh. 37 at 13, Exh. 43 

at 11-13).  

Upon receipt of the completed matrices from the supervisors, the managers met and, as 

described by Kupinski and Guerci, compared matrix scores from their groups with other groups 

for consistency (Exh. 43, at 12-13; Exh. 49, at 19-20). The matrices for Dube's, Kupinski's, 

and Guerci's branches were completed as required, meaning employees had been evaluated, 

scored, and ranked. Employees identified for termination were to have an "X" placed in a 

column on the matrix next to their names. However, no employee from the EY le-.

,was "X'd," i.e., identified for termination. (Exh. 37, at 19; Exh. 43, 1?9 

at 15-16; Exh. 49, at 19).  

The managers subsequently sent these matrices to the Directors (Exh. 37, at 19; 

Exh. 43, at 16). Bonaca reviewed the matrices for his division and discussed with his managers 

the fact that all had the same median (Exh. 56, at 45). He also noted that none of his 

managers had identified any employee in the division for termination (id. at 49-50). In this 

connection, during his 01 interview, Bonaca stated that he did not believe.further reductions 

were necessary based on his view that his department had already reached its reduction target 

'These managers' approach differed somewhat from the process described during the 
workforce reduction matrix training in that the supervisors were to provide input to the 
managers, who were responsible for completing the matrices (Exh. 27, at 2).  
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of seven through eight early retirements (id. at 38). Consequently, he sent the matrices 

forward to Jeb DeLoach, Staff Assistant,10 who in turn submitted them to DeBarba (id. at 50).  

According to Bonaca, DeBarba contacted him about the matrices for his division."1 

Bonaca indicated that he was told that there could be more cuts beyond the target numbers for 

the departments i(L. at 58). Bonaca also stated that DeBarba said he had looked at the 

matrices for the branches and noted eight names that were at the bottom of the matrices, 

including (id. at 59-64).12 DeBarba discussed cutting the department £• iC..  

by those eight employees (id. at 65). In response, Bonaca told DeBarba that eight was far too 

many to cut (id.). Bonaca stated that he told DeBarba he would need to consult with his 

managers in order to get their perspective on the cuts DeBarba was suggesting (id. at 65-66).  

10 Jeb DeLoach, Executive Assistant to NU's Chief Nuclear Officer, was then serving as 

DeBarba's Staff Assistant on reengineering initiatives for Nuclear Engineering.  

+' DeBarba actually contacted Bonaca twice about the department matrix scores. in the 

first instance, DeBarba questioned the matrix score forC . a well-known NU CY- ..  

whistleblower. Bonaca admitted to DeBarba that the score had beeni'evised upward at his 

suggestion because of 1t involvement in protected activities (Exh. 56, at 51, 87-89). After FY."_ 

DeBarba pointed out this- was contrary to the direction they were given not to consider protected, 
activity in preparing matrix scores, Bonaca returned thei" matrix to'Tl 
for reassessment, and it subsequently was returned with the oiginal, lovwer score (id. at 53-56, 
90-92).  

Ultimately, became one of the five individuals whose name was put forward by P- 

the Nuclear Engineering-Services managers for termination (Exh. 49, at 30). His name, 
however, was later pulled from the list of those to be terminated, although there is some dispute 

over whether this was done at the behest of DeBarba or his superior, Executive Vice President 
Opeka (Exh. 59, at 62-63).  

12 During his 01 interview, DeBarba stated that he did not recall providing names to 

Bonaca (Exh. 59, at 57). Based on Bonaca's recollection Bonaca, who recalled DeBarba 
reading the names of the employees from the bottom of the matrices (Exh. 56, at 59, 78), it is 

likely that DeBarba provided Bonaca with the names of employees to be considered for 
termination from his division.  
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Thereafter, Bonaca contacted his managers (Exh. 56, at 71). In describing the 

substance of his discussion with Bonaca concerning staff cuts, Kupinski stated Bonaca told him 

to generate a list of employees for termination (Exh. 43, at 21-22). He also indicated Bonaca 

mentionedF jas a candidate for termination based on his matrix score (id. at 22-23). XW KLQ 

Guerci stated Bonaca called him and advised that DeBarba wanted to consider cuts in each 

department (Exh. 49, at 26). He also said that Bonaca gave him the names of two employees 

from his group who should be considered for termination in that "[t]hey were the individuals with 

the lowest [matrix] scores in the department" (id). was one of the names. Dube declared E-V---

that Guerci, who was acting for Bonaca because he was splitting his time between his 

directorship responsibilities and reengineering activities, contacted him and identified Afor EM 

termination (Exh. 37, at 19). Nas the lowest ranked[ C.. E/L

at 19-21, Exh. 9).  

In response to Bonaca's request, Kupinski went back to his four supervisors, Including 

l and advised them that they were to recommend one or two individuals they felt were the i_.  

lowest rated individuals who "could ultimately be thrown into a pool for workforce reduction 

considerations" (Exh. 43, at 26). The supervisors designated those employees, and according 

to Kupinski, he and the other three managers, who had similar lists from their divisions, met to 

identify the department employees who would be put forward for termination (id). Comparing 

the lowest rated individuals in their groups with the lowest rated individuals in the other groups, 

Nuclear Engineering Services Department managers went around the table and discussed 

each candidate and the impact of the candidate's loss on the organization (Exh. 42, at 46-47;
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Exh. 43, at 29-30). Based on those discussions, they identified eight employees for termination 

(Exh. 42, at 49).13 

The list of the lowest ranked employees was then provided to DeBarba, who met with 

his directors to discuss the employees identified (Exh. 56, at 74-75). Bonaca, who was in 

attendance at the meeting, described the process as fluid, with names being discussed and 

changed, Including, at DeBarba's insistence, the addition of Bonaca's and DeBarba's 

; -•........to the list of possible terminations (Exh. 56, at 75-76). e 1L.

Following the meeting with the directors, Bonaca was contacted by DeBarba and told 

thatL DeBarba read to Bonaca the names of • 

those employees from the bottom of the matrices who would be terminated. Among the 

employees identified wer. J(id. at 77-79). 
L_.  

Ill. ANALYSIS 

It is clear from the foregoing that all- allegers engaged in protected activities; that G.-14

management officials were aware of that fact; and that their terminations constituted adverse 

action. We need not rehearse the evidence of those elements of our inquiry because we are 

persuaded that the fourth required element for a discrimination determination has not been 

established. More particularly, we believe the Task Force and 01 records provide insufficient 

support for a finding that the protected activities of one or more of the allegers influenced the 

termination decision. To the contrary, in our view, such a finding would rest on pure conjecture 

S3According to Guerci, of the eight names provided to DeBarba, five were the names of 
employees to be terminated, which includedV and three were L.  
additional possibilities (Exh. 49, at 29-30).  
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and, as such, would not survive the preponderance of the evidence test we consider applicable 

in these cases.14 

A. Protected Activity/Adverse Action Causal Nexus 

As is typical in cases such as this, there is a total lack of direct evidence that might point 

in one direction or the other on the question whether the inclusion of these allegers on the list of 

102 employees slated for termination had a discriminatory foundation. That being so, the 

inquiry comes down to whether there is sufficient circumstantial evidence making it more 

probable than not that their protected activities played at least some role in that inclusion.  

In any reduction-in-force prompted by a perceived need to downsize the overall 

employee complement, the employer may properly take into account the relative capabilities 

and past performance of those individuals who might be considered for termination. In this 

instan~ce, as detailed in Part II above, NU put into effect a comprehensive process for the 

evaluation and ranking on a matrix of employees subject to involuntary reduction.  

As matters turned out, the Task Force and 01 did not have available to them, in the 

course of their inquiries, the matrices of the employees who were not among the 102 who were 

terminated. Thus, an inquiry into whether there was invidious disparate treatment of the 

individuals here involved was effectively foreclosed by NU's destruction ef these records."5 But 

the record does reflect that all three of them faired poorly in the evaluation process; indeed, 

they ranked at the bottom of their particular rating groups.  

"14 As will be seen, in reaching this conclusion we have considered the differing results 

that were reached by the Task Force and an 01 investigator.  

15 It cannot be inferred on this record that an improper purpose undergirded the decision 

not to retain the approximately 3000 matrices of employees not involuntarily separated. That 

decision well could have been based on a belief that there was no cause to retain such a large 
bulk of material that seemingly had no further useful purpose.  
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The record further negates any suggestion that those rankings may have had a 

discriminatory underpinning. For one thing, no reason appears why the management officials 

the first and second level supervisors -- responsible for completing the matrices might have 

desired to provide these allegers with unjustifiable low evaluations in retaliation for their 

engagement in protected activities."6 More importantly, peers of allf jmen confirmed the Eý'/Z 

existence of performance shortcomings that could easily justify the rankings that were given to 

them. [ land, additionally, there was some 

doubt expressed as to the worth of his work product.  

the length of time he took in completing assignments. I6y.-.  

For his part,; was thought by peers to affect his ability to 

carry his share of the workload.  

Against this background, the question naturally arises: what evidence is there that might 

nonetheless cast doubt upon the legitimacy of the inclusion of the three allegers in the group 

ultimately selected for termination? Given that DeBarba apparently was the ultimate 

decisionmaker in that regard, the focus is appropriately on him.17 

16 Among the _Pllegers, the only s pecific suggestion of a discriminatory motive by a 

first or second level supervisor was lodged byl Jwho suggested that hisr 

)had expressed a dislike fo. pand might have discriminated against .x _ 

[ •ecause he was aL Exh. 5, at 25). As we explain below, however, in 

the context of this record we do not consider' ,claims of discrimination 

based on their purported association with Pufficient to create an inference of retaliation.  

Relative to the first and second level supervisors, it is also worth noting that when their 

initial input into the matrixing process was completed and forwarded to Bonaca for his review, 

no one was "X'd" for termination.  

t As the third level supervisor involved in the Nuclear Engineering Department 

workforce reduction process, Bonaca also is a potential source of anvidiscriminatory action 
againstc .Ia ..jsu_.ra note 11), •-Y Z~ 

against the[ Ilegers. As is evidenced by his actions regarding' (cote...  
- L-A(continuTed...) 

"0• .TE 1H .2 
19 Egg , '. r• 
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In the case oft DeBarba was a member of the committee of senior NU managers EY-"L 
EV W_ 

that ultimately rejecteo, jperformance appraisal. Standing 

alone, that involvement scarcely allows an inference of a retaliatory motivation. And there is no 

other evidence that might permit such an inference."8 

.whose involvement in 

protected activities may well have had been regarded by NU management (including DeBarba) 

as a substantial annoyance. But that fact, too, is not enough without more to support an 

inference of retaliation. Further in this connection, it does not appear that the association of 

these' jallegers with, and his safety concerns was of such magnitude as to make it C..•"P

* likely that DeBarba would have taken the association as a reason to get rid of them.  

That allI allegers ended up on the list of the forty-three employees who received WiK

the so-called "added assurance" review also does not assist their claims. Presence on that list 

assured neither termination nor retention. According to information supplied by NU to the 

Office of the Inspector General at the latter's request during its 1998 inquiry into the.  

investigative and enforcement processes followed in connection with this case, nineteen of the 

forty-three individuals on the "added assurance" list were eventually removed from the list of 

persons to be terminated, although none as the result of that review."9

¶7(...continued) 

however, his central concern appeared to be avoiding, rather than precipitating, any protected 

activity-related problems.  

1 Bonaca also indicated he was involved ini .1which convinced him that 

-was not a good performer" (Exh. 56, at 96).  

- Other information supplied by NU to the OIG revealed the fbllowing: Of the more than 

90 employees who raised safety concerns with either the Employee Concerns Program or its 

equivalent predecessor at Millstone from January 1990 to January 1996, five were included in 
(continued...) 
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B. Millstone Tasl(Tbrce/Ol Investigator Concerns 

What remains for consideration are the concerns expressed by (1) the Task Force in its 

October 2, 1996 report;, and (2) the 01 investigator with principal responsibility for this case in 

his December 10, 1997 memorandum to the Office of Enforcement (OE) (Dec. 10, 1997 

Memorandum from Dan Gietl, 01, to Mike Stein, OE [hereinafter 01 Investigator Memo]). On 

analysis, those concerns do not alter our appraisal of the 'ecord before us.  

1. Workforce Reduction Process 

The Task Force was critical of some aspects of the NU workforce reduction process 

(Task Force Report at 23-29, 40). We need not dwell at length upon those criticisms. Suffice 

it to say that, to the extent meritorious, none of them will further a conclusion that these 

allegers' inclusion in the reduction-in-force was driven at least in part by their protected 

activities.  

It is, of course, true that, as the Task Force emphasized, the subjective judgments were 

involved in evaluating and ranking employees as an integral part of the workforce reduction 

process. Such is inevitably the case where an appraisal of capabilities and performance is 

undertaken. There is, however, a total lack of a record foundation for a conclusion that the 

supervisors who ranked them took advantage of the subjective nature of the appraisal 

components to downgrade unfairly the allegers' value to the organization. Once again, that 

these individuals turned up at the bottom of the ranking order could be attributed to 

shortcomings which not only the supervisors, but also peers, had noted.  

19(...continued) 

the 1996 layoffs. Of'the five, three were among the individuals on the list for "added assurance" 

review. In addition, two employees whose names appeared on both the Employee Concerns 
Program and "added assurance" lists were not laid off.  
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2. Backfilling/Dow•s"ng Safety Implications 

In his December 10, 1997 memorandum to OE, the 01 investigator found that the scope 

of the NU downsizing, which at one point included the possibility of backfilling vacated positions 

with new employees, made the whole purpose suspect and open for abuse. In this context, the 

01 investigator also stated that it did not appear NU addressed the question of how many 

layoffs could be made before plant safety was impacted and described this as an additional 

indication of a desire by NU management to rid themselves of employees they did not want, 

Including employees who had engaged in protected activity (01 Investigator Memo at 1-3).  

Similar concerns were expressed by the Task Force (Task Force Report at 32-33, 39-41).  

Though there is evidence NU management originally may have intended to backfill 

some positions vacated by employees who had either retired or were terminated, the backfilling 

plans were abandoned when NU counsel advised that it would be inappropriate to backfill 

positions reduced through a downsizing (Exh. 61, at 16). NU supervisory officials, including 

DeBarba, clearly were aware of this fact when final termination selections were made (Exhe 59, 

at 39-40). The possibility of backfilling thus was not a factor in those selections. What is left 

then, is to determine how the aborted possibility of backfilling provides evidence supporting a 

finding of discrimination relative to these allegers. This is a connection we are unable to I 

make.  

By utilizing an evaluation process for individual employees that relied heavily (and quite 

properly) on job performance factors, it was inevitable that, if the process was carried out 

appropriately, the poorer performers would be identified at the bottom of the matrix, thereby 

making them subject to termination. NU managers themselves noted this, stating that the 

purpose of its workforce reduction program was to terminate those employees who would be of

L .........ALLEATI,,; t4FAMATONPO NeFt 13188. 9SE"
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little value to the organization (Exh. 56, at 33; Exh. 57, at 42, 46; Exh. 58, at 19, 46), a distinct 

possibility with an employee who is a poor performer. Nonetheless, whether the original 

suggestion to use backfilling was evidence of the improper use of a reduction in force to 

achieve "for cause" terminations, as the 01 investigator (and the Task Force) seemed to 

conclude,20 it is not evidence that the employees involved were being targeted for elimination 

because of protected activity, the harm about which the NRC is concerned.  

So too, the 01 investigator's conclusion that discriminatory intent can be inferred from 

the fact that it did not appear NU management had addressed the question of how many layoffs 

could be made before plant safety was impacted is misplaced. This statement appears just 

after a discussion of the use of the workforce reduction to achieve more efficient, albeit safe, 

facility operation, in which it was noted by the 01 investigator that "the safety factor was a 

consideration of all the individuals interviewed particularly OPEKA, [Robert] BUSCH, 

[President, NU Energy Resources Group], and DEBARBA" (01 Investigator Memo at 2).  

Clearly, this latter statement was supported by these individuals' testimony, in which they 

described a process by which functional areas were identified so as to achieve improved 

operations through implementation of best industry practices, thereby allowing more efficient 

but safe operation (Exh. 60, at 8-9; Exh. 61, at 9; Exh. 58, at 11). This also is consistent with 

the documentation NU prepared for briefing its managers and supervisors on the workforce 

20 In both the 01 investigator's memorandum and the Task Force report it was 

suggested that NU's original intent to use backfilling and the fact that, once backfilling was 

abandoned, some managers, including DeBarba, changed their termination lists was evidence 

that the entire process was not intended as a reduction in force, but rather an attempt to 

eliminate unwanted employees without regard to critical personnel needs or safety 

considerations (01 Irnvestigit6r Memo at 2-3; Task Force Report at 25-29).
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reduction process which highlighted safety as a primary consideration (Task Force Report, 

Attachment 7).  

In fact, although framed in terms of "safety," the 01 investigator's ultimate concern 

seemed to be what he found was DeBarba's failure to justify going beyond the original "target" 

number of seven reductions, to mandate four terminations even in the face of sixteen positions 

vacated through voluntary retirements and unfilled positions (01 Investigator Memo at 2). As 

with backfilling, however, we are unable to perceive that this action, alone or in concert with 

other management activities, suggests discriminatory intent. Assuming that the target number 

was seven and it was exceeded as the investigator asserts,2 1 there is nothing that indicates 

DeBarba's action in requiring terminations beyond this number was rooted in any 

discriminatory intent. As the evidence indicates, with one exception (which we discuss in 

section III.B.4 below), he identified the individuals with the lowest matrix scores in each of 

the four departments (Exh. 56, at 59). There is nothing to suggest that an improper factor 

other than the facially neutral matrix scores was the impetus for his action.  

Finally, to the degree safe operation was a concern, with respect to the final 

determination regarding the four individuals who were slated for termination -- one from each of 

the four departments -- the managers of the departments were asked to iaentify the lowest 

rated individuals in their respective departments. In determining who those individuals were, 

the managers considered those employees they could best do without, i.e., which potential 

21 In addition to testimony from NU officials, including DeBarba, which suggested that, 

within the broad goal of eliminating 250 employees, the target for any one group was flexible 
(Exh. 48, at 9, Exh. 58, at 25, 45), there is also DeBarba's testimony that he understood that 
unfilled vacancies could not be used to meet target goals (Exh. 57, at 48-49). The latter 
interpretation is borne out by the fact that by reason of the voluntary retirement process, 144 
NU employees accepted early retirements, requiring 106 involuntary separations to reach the 
goal of 250 (Exh. 27). As has been noted, 102 employees eventually were terminated.  
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terminations would have the St imrnpa~t tn performance in their department (Exh. 41, 

at 11-12; Exh. 42, at 47,49-50; Exh. 43, at 28; Exh. 48, at 19).22 The four managers, based on 

input from first-level supeivisors, made feflecting this consideration 

(Exh. 42. at 49; Exh. 49, at 27). ]were &_-'o 

subsequently made part of the final termination pool of 102.23 Again, we are unable to discern 

any evidence that supports an inference of section 50.7 discrimination.  

3. L Association 

We have already addressed the issue of whether there is a record basis for a finding, as 

the 01 investigator would have it, that DeBarba "singled" outi Ifor termination 

because oft (I Investigator Memo at 3). None of the Y ".  

factors to which the investigator points would raise such a finding above the level of rank 

2 The 01 investigator suggests that a conflict in testimony between Bonaca and 

DeBarba over whether Bonaca ever told DeBarba he did not want cuts is another factor in 

concluding there was discriminatory intent on the part of DeBarba (01 Investigator Memo at 5).  

We see no such connection. As Bonaca's testimony makes clear, he protested that the eight 

suggested layoffs were excessive and insisted that he be able to get feedback from his 

managers on possible performance impacts relative to each of the eight individuals suggested 

by DeBarba (Exh. 56, at 65). As we note below, this was done, and the input was provided to 

DeBarba, who apparently considered it in arriving at the final termination figure of four (see 

suPra note 23 and accompanying text).  

23 The other person terminatedr indicated when questioned by 01 that CY , 

L was not involved in safety-related matters so that section 50.7 discrimination could not have* EY T...  

been the cause ot. termination (Exh. 55, at 41). As we have already indicated, the fifth 

individual recommended,l 'was removed from consideration by NU management, £1...  
apparently because of concerns related to involvement in safety-related matters (su.ra 

note 11). Although the 01 investigator suggests that inconsistencies concerning DeBarba's 

testimony about the removal of'- - - ore consideration for termination provide further E.C-t..  
support for a finding of discrimination regarding I(OI Investigator .. .  
Memo at 5-6), in the totality of the circumstances we are unable to reach such a conclusion.
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speculation.2 ` To repeat, it simply does not follow from the fact that DeBarba might have known 

both of4 protected activities and of these allegers' association with him that DeBarba's 

termination decision likely was influenced by that association.  

4. Comparison of r 1c

The 01 Investigator also suggested that questions about DeBarba's intent arise when his 

statements that he wanted to remove the lowest rated employees are contrasted with the fact 

thati Kupinski had lower scores than L -c..

_ Ot Investigator Memo at 4-5). In reaching this conclusion, the investigator seemingly EYŽ 1C-.  

failed to take into account the fact that the,_ volved disciplines and 

undertakings entirely different from those relevant to the other three groups:[ f_.•"C.  

-xh. 26, at 4). E.1C._ 

As Kupinski observed, in determining which of the eight low-ranked employees in his 

organization should be identified for termination, he looked beyond the matrix evaluation. In 

addition, he inquired into the value of the particular function and effort of the group in which the 

individual was employed, as well as into the impact on the group of a loss of that individual 

(Exh. 42, at 54).  

Clearly, his conclusion that termination would have minimal impact on the E_"C...  

functioning of his cannot be regarded as suspect given the ,_...  

24 The 01 investigator usesi gtermination to buttress his argument that DeBarba was 

intent on using the workforce reduction process to eliminate individuals he did not want, citing a 
DeBarba comment that, based on his experience withl" during the grievance process,! j E'iZ..." 
was not the type of person that belonged at Millstone because( (01 
Investigator Memo at 7), a comment that could not be located in DeBarba's transcript of 
interview with 01. Like the Task Force, however, he apparently did not reach the conclusion 
that 

'SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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assessment of his performance by his first-level supervisor and peers alike. Nor is there 

anything in the 01 record that might counter Kupinski's apparent further conclusion that, while 

their matrix scores might have been slightly lower than that of! the value of the tEY T.1 

)employees to the discrete type of work that group performed made their 

retention of greater Importance to the overall organization. In short, on the record at hand, all 

that has significance in the context of this concern of the 01 investigator is that no individual in a y1 i_..-........  
discipline akin to that possessed b Was retained notwithstanding a lower matrix score. I.W"•.  

IV. CONCLUSION 

Based on all the foregoing, we find that we are unable to conclude that discrimination 

was a "contributing factor" in the terminations ofl .5 In so concluding, £•1T1 

we necessarily also find that, under a preponderance of the evidence standard, the staff would 

not have enjoyed a reasonable expectation of proving discrimination in this case.  

2 It appears from the material furnished by NU to the OIG in November 1998 that, 

respectively, and that 
While noting these Tacts for the sake of completeness, we do not believe they serve 

either to siupport or to refute an inference that their 1996 terminations were pretextual. That 
termination was not for cause but, rather, was part of a reduction-in-force. Moreover, some 27 
of the laid-off employees subsequently(L .1 
and there is nothing before us that might indicate that the reasons that led to the inclusion of 

in the reduction-in-force would have precluded their satisfactory performance ". 7-
in the positions-t6 which they were assigned upon reemployment. On the other hand, the mere 
fact of reemployment does not compel an inference that protected activity did not play any part 
in their being included in the reduction-in-force.  
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ATTACHMENT 4

CASE NUMBER 1.q7.007 

[ALLEGATIONS OF 

1. INTRODUCTION 

By August 2, 1995 letteri +}was informed that, as of that date, his 

employment with Northeast Utilities System (NU) was being terminated "due to performance 

deficiencies and poor supervisory judgment" (Exh. 4).1 At the time, 7 "lwas employed by EVT"L 

NU in the capacity of Supervisor, Electrical Engineering, in the Engineering Services 

Department (ESD) for Unit 2 of the Millstone nuclear power facility. The letter was signed by 

L -immediate superior,L ,Manager-Nuclear, Design Engineering for __ ..  

Unit 2.  4=- ~....  

As authorized by NU internal personnel policy and procedures,. filed a grievance •..U).  

in which he asserted that his termination was "unwarranted and unjust." The grievance was 

submitted to a committee consisting of three NU vice-presidents. In an undated decision 

(Exh. 9), the committeel .I 

IThe decision stated that the termination had been 

founded on management's belief thati "had exhibited performance deficiencies and poor EY.) L 

supervisory judgment" with regard to an. untoward incident that had . 1(a 6,1C...  

month before the termination) in connection with Anticipated Transient Without Scram (ATWS) 

testing. It a!so found tha- " iad not demonstrated "the supervisory skills necessary for his e.I" C .  

position as a Supervisor." Nonetheless, the committee concluded that his deficiencies as a 

On the same date''"" ' -- his termination . IA."C 

without, according to him, a'y statement of reasons t5eing provided (Exh. 12, at173-14).  

. . ... "'. ... .. *.Exh. 12, at 24-25). _ .  

CNIIEALGT•4IF7MT ? -D ~TU~LC
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supervisor had not been adequately communicated tooJtbecause cdrporate and 

departmental guidelines had not been followed; in short, he had not been provided with an 

opportunity to demonstrate that he could improve his performance. It was for this reason that 

allegations before this Commission were the subject of an extensive F_. -X_, 

investigation by its Office of Investigations (01) that produced a record containing a total of 50 

interview transcripts and documentary exhibits. As presented to 01, those allegations are: 

1. That his employment termination on August 2, 1995 was occasioned by the raising of 

safety concerns in connection with an Engineered Safeguards Actuation System (ESAS) 

modification project to which his electrical engineering group had been assigned and, therefore, 

was in contravention of 10 C.F.R. § 50.7.  

2. That the statements in the grievance committee decision reflecting adversely upon 

his performance as a supervisor constituted continuing retaliatory action on the part of the 

licensee.  

In the ensuing sections of this report, we deal first in Part II with the facts pertaining to 

each of the foregoing issues. On t'.at score, we are satisfiec that the 01 record is sufficiently 

comprehensive with the consequence that no additional factual inquiry is required. In Part Ill, 

we turn to an analysis of the facts and, in Part IV, we reach a conclusion on each issue. In 

sum, that conclusion is that§U -*termination was due, at least in part, to retaliation for a E IC 

protected activity in which he had been engaged but the same cannot be said regarding the 

challenged content of the grievance committee decision.  

*!I I I' LEAIW l~Fft'-T • ?1 -- fC -O- D , COS
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II. BACKGROUND 

A. 'NU Employment History and Activities (L

1. Position and Performance

!Until his termination in 1995, he worked in 

essentially electrical engineering positions, rising through the ranks until becoming a supervisor 

in the early 1980s.3 

Over the years that he worked in a supervisory capacity at Millstone, he reported to 

several different managers in the ) ithe last two of 

whom wereF 

(Exh. 19). It was in all respects favorable and, in several 

respects, highly complimentary.4 

3 More specifically, the following appears in the file compiled by the 01 investigator that 

was made available to us: Prior to: . . .  
-- ; - " - - - where he was in, - -

(in that regard, thefile 

indicates that those duties were assumed in. 1982 rather than, asl Yecalled in his 1997 01 

interview (Exh. 3, at 7), in 1983.) W 

. the occupied at the time of his termination.  

"in his 01 interview, however Jwas somewhat critical of left ectiveness as Lr.  

a supervior (Exh. 39. at 9-10. 12). If-might be noted that qu ... C.ufor only fourtý"Ie 

month (i;d.;;V atE•TO• 7)FO .•t fIND %OT2'CL

•j
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i was 

considerably less laudatory in that it included a needs improvement ("NI") rating in the category 

of "monitoring & controlling work progress" (Exh. 18).5 In addition, under a then newly-instituted 

Nuclear Incentive Performance Program (NIPi) employed to determine individual 1995 salary 

increases based upon the quality of 1994 performance,ij. -was ranked ini " £W)..  

the ýsupervisors in his rating group (Exh. 26, at 4).  

As previously noted,"e ,,,,- jemployment was terminated on August 2, 1995 "due to 

performance deficiencies and poor supervisory judgment"' 

2. Relevant Safety-Re~ated Activities -- the ESAS and ATWS Testing Projects 

As seen. Oendeavor to link his termination to protected activity rests upon his 

assertion that he raised safety concerns in the course of a project involving the Engineered 

Safeguards Activation System (ESAS). As also noted in the Introduction, the grievance 

committee decision reported that the determination to separatet Phad rested, at least in 

part, on the belief of NU management that he "had exhibited performance deficiencies and poor 

supervisory judgment" in connection with Anticipated Transient Without Scram (ATWS) testing.  

s It should be noted, however, that, in an._pril 22, 1994 memorandum to Unit 2 

managers and supervisors, Raymond P. Necci,j made clear his 

belief that the 1993 appraisals had not been strinigent enough (Exh..20),

0
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The underlying basis for theF zlaim and the ATWS event leading to the management F• _ 

asseTed belief will be examined in turn.  

a. ESAS. As explained byP M the Engineered Safeguards Actuation System is E 'it.  

used to detect pipe breaks; "in other words, a nuclear accident." Upon sensing high 

containment pressure, it starts the safety injection pumps in order to cool down the reactor 

(Exh. 12, at 28). In short, the ESAS clearly has an important safety function.  

In late 1993,1 

certain ESAS design deficiencies that had been previously identified, as well as of effecting 

desired improvements in the system (Exh. 12, at 29-30; Exh. 27, at 9). A year later, for reasons 

that are in some dispute, the project apparently had not progressed on schedule.6 

According to~l on the ESAS project it was _ ]L..  

known that a Unit 2 refueling outage had been scheduled for November 1994 (Exh. 12, at 34).  

Despite the fact that it was a big project -- as, as being called upon 

ýhe ESAS system" -- the work had to be substantially completed when -I C.  

the outage com.men:eo (id. at 30-31). The outage did take place on schedule, at which time, in 

P,,,view, most of the probiems and flaws had been identified (although more might be 

discovered) and construction could be started (Ld. at 36-37).  

It was in this setting that, on November 16, 1994 "ithat, the Cy .  

prior dayk. shad come to his office and had issued a verbal £ "L..  

threat. Specifically, 'allegedly had stated tha4 4,ould be fired 1 :L 

6 Whil43 ___ ,Jsupervisory deficiencies were a major cause;l• €•~f

6 edup any delay to have been beyond their control (Exh. 12, at 28-36;xh. 21, 

at 60-62; ExTi. 27, at 19-20).  

6Et',SlTlVE AU EG ̂ .T1ON IFCflMAT',C,4 -- DO NO•.T DIS~r' ~•L•
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if they extended the refueling outage because of the implementation of the ESAS project 

(Exh. 12, at 26, 39-40; Exh. 21, at 54).  

Later on November 16, . .. EPL ") 

Raymond P. Necci, then the Director of Engineering for Unit 2 (Exh. 12, at 40-41). Although 

.recollection is that Necoi. ....... . Necci insists that he EL j , 

responded to aj : ll JUiby stating that directors, but not "working-level 4 

people," might be held accountable for ESAS-type problems (Exh. 12, at 41-42; Exh. 23, at 39).  

In any event, apparently dissatisfied with the outcome of the meeting with Necci,1• Ey",.  

EUUE~next immediately contacted Larry A. Chatfield, then the Director of the Nuclear 

Safety Concerns Program' (Exh. 29, at 11-12). In that capacity, Chatfield was responsible for 

acting as an ombudsman with respect to employee concerns that were brought to him id.  

at 9-10). On the following day, November 17, Chatfield had a meeting withl.
S..... -.,.."-.:-.: ',:-•" •-• :id.:-.• - - at 12-17).  

On behalf of the. ,atield contacted Necci's immediate superior, Eric A. y 7L 

DeBarba, then NU Vice President for Nuclear Technical Services (4. at 18). Thereafter, 

DeBarba spoke . .. -- understood DeBarba as 

providing assurance that he would not be fired "for a situation such as this" (Exh. 12, at 27; 

Exh. 31, at 20). This madeowfeel "pretty good" (Exh. 12, at 28). 5.4 J'..  

DeBarba also met with Necc. andl . The latter informed DeBarba that it had not .. -I 

been his intent t" .. . . with termination. Rather, his comment had jFL j) 

been in the context of his belief that the ESAS project was not proceeding satisfactorily and was 

meant to reflect his concern that there might be dire consequences for everyone associated 

with the project, from Necci on down, if there were not improvement on that score (Exh. 27,

L ° I ,ORAT -o
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at 30-34). rrecalled being counseled by DeBarba respecting the need to be careful in EY .  

his choice of wds. It wa ion that DeBarba thought that he had chosen E'7. _.  

"inappropriate" words in this instance id. at 35). DeBarba confirmed that he had been of that 

view (Exh. 31, at 22).  

b. ATWS Testing. During the course of an Anticipated Transit Without Scram testing 

on July 4, 1995, errors on the part of the individuals conducting the operation causedftr 1, .  

in turn, produced unnecessary work 

for the Unit 2 reactor operators as well as the need to furnish a report to the NRC (Exh. 12, at 

61-70; Exh. 16). Although the testing was the electrical engineering •L 7 .  

groupF..; 

A root cause investigation : e[ý ulminated in a report., issued on .y -. L 

.'in which the untoward event was attributed to a number of shortcomings on the 

part ooi and certain other invo!ved employees. One of the identified shortcomings was the .  

wj.;ailure to bring management "into the issue at the appropriate time" (Exh. 16, at 2). , 

Even beore the issuance Vf t-e root cause report,1 

a, o 

...... £' 

.............  

(id.).  

This will be discussed at greater length in connection with the examination of the 

reasons assigned by management for holdingI r accountable for the incident.  

~EZIE LEP~ii~Ir~ft91W- ~ O DZLS
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The~~jalluded to hais .fnd purported to confirm the substance of a meeting with E 1 _ 

him on that date during which there was discussed "the poor judgment" he displayed that 

Specifically, he wasF . .. .  

Notwithstanding the criticism of his ATWS testing performance, immediately afte•-o Ey1l 

was terminated on August 2, 1995T.  

U!•(Exh. 12, at 86, Exh. 27, at 68). Subsequently, the group was split into two parts and, as of 

the time of his 01 interview in April 1997, 

l/ or thii.reen months (Exh. 12, at 86-87; Exh. 22, at 7).e 

C. Management Explanation oAljr ermination •.-1#.  

The August 2, 1995 letter advising @jOf his termination did not refer to any specific 

examples of "performance deficiencies" and "poor supe"visory judgment." (Exh. 4). According 

to u.]was an underpinning of his 6y1-, 

termination until, some considerable time later, he encountered the notation in the grievance 

committee decision to the effect that the management had acted on its belief that such 

deficiencies and poor supervisory judgment had been exhibited in connection with that testing.  

(Exh. 12, at 17).  

' =Thus, {" he 1+ had • beom a su;. •ervlis....o ^'~'k If3•
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1. Decisional Process.  

Given that¶I 
a substantial question 

arises as to the basis for the belief that Before turning to F_1 .  

that question, some exploration of the decisional process is warranted. Specifically, what role 

was played in that process by each of the three levels of supervision EVL" -1.  

According to he did not recommend thaf' be fired. His recollection was I[L * 

that DeBarba had first raised the issue ofr . jtermination and that his response had been 

that any decision should await .(Ex.....-i(Exh. 27. at 58). Thereafter, •

S.•.•" Necci at home and advised him that DeBarba desired to terminate, . i 1 -..  

at 59). •ad no further discussions with DeBarba on the subject but it was his E• " 1 

impression that DeBarba an- Nes:c were addressing it foliowingi 

Ultimately, Necci notified, ýhat it had been decided to terminate,. (id.). "1t 

For his part," 
he informed DeBarba of 

his decision to remove frorr. his supervisory position although he had not yet decided F. L.C

where to place him (Exh. 23, at 4:--50). He understood DeBarba's response to be to the effect 

that NU was in the process of adootig a new accountability philosophy that called for the 

dismissal of employees on the management level (including supervisors) whose performance 

on that level was deficient id. at 50-51). Necci took this new philosophy as provided to him by 

DeBarba and characterized as one of "no more fallen angels," as compelling the termination of 

,• .gh��ight o the perceived deficiencies of his performance as a supervisor (Exh. 37, 

CESTV I:~ ~O -~~lAlf DOJ flC .... L
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at 10-11). His subsequent actions towards effecting the termination were apparently based 

upon this understanding.  

DeBarba confirmed the existence of the new accountability philosophy in these terms: 

"very senior levels of the organization had indicated that we were no longer going to place 

people who were not cutting it in supervisory jobs into staff positions or lower-level positions, 

that if they could not perform adequately in their positions, then we would release them" 

(Exh. 31, at 34). Pointing to the fact thatr Tand Necci had concluded that.' "'' EY 'C.

performance in his supervisory position was unsatisfactory. DeBarba implicitly, if not explicitly, 

placed the termination of his employment at their doorsteps (id. at 33, 35).  

2. - EI 

readily acknowledged tha\ --and, .' "_...  

therefore, did not "have any effe-:- on the outcome, either positive or negative" (Exh. 27, at 39).  

Rather, he attributed the inadverten.t SIAS event to what he characterized as "arrogant 

behavior" on the part ofl IL.  

,id.) That behavior, in view as also reflected in the root cause E4 *J..  

investigation report, was exempiifieo by, failure to involve the Plant Operations Review Fy "J,..  

Committee (PORC) when he encountered a problem, a failure attributed by ,udigala~to a belief EY.." 

onl part that the PORC would not "lend any credible review" i(jd). EV_.  

further acknowledged that he had approved decision putting ... e Y_ 

. .... despite the fact tha"Whad exhibited that kind of behavior EF "L..  

previously and other kinds of behavior that were, perhaps what I would say is undesirable and 

nr needed correction by supervision" i~d.. at 39, 41). Asý .. ••I•-

W- 41
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-11 

This was apparently so notwithstanding• prior arrogant behavior, which did not involve, -.  

however, the deliberate withholding of important information from key personnel (id. at 43).  

In response to a question as to what EY•t-.  

Pffered two words: "Quash it" (id.  

at 44). He readily conceded that, although he had observed such behavior himself, he had 

done nothing to coach or to counsel\ that function he seemingly deemed to be Y- 1L

appropriately performed by th4e (id. at 44-45). EY "1L..

In a nutshell 'responsible for his people's behavior" and, thus, EY.--C 

accountable for1 -" Unacceptabie behavior in connection- . (l. at 46). E.y-"L, 

This was so even though he had not personally observed a prior instance when 'had 

withheld information from key personnel and did not know whether any such conduct had come 

tc .attention (id.). iEy.' t.  

In this regard,ý- invoked the concept of every levei in a chain of command being g- "L 

responsible for what transpires on tne next lower level (id. at 47).9 Thus,im""termination U. 1-.  

for poor supervisory judgment cou',d be attributed to the fact that he had the opportunity to 

influence overall the oerorm-ance h.:s group and done so (4d. at 49).  

Neccis view of - .did not differ E•"lL..C 

materially from that of Jas reflecting a E: "1...  

lack of leadership. training, and standard setting oni part (Exh. 23, at 45-48). E.4...  

'While he had not been personally disciplined for the untoward(.  

'' - - ' . . . ... (Exh. 27, at 48).  

This reassignment -- v•hich apparently involved a demotion -- might, of course, have been 

inconsistent with the "no fallen ange!s" philosophy if that philosophy were still in effect at the 

time.

3ENSITIVE ALLE6ATII RtFORMATIO D HOT DICCLCe
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3. Other Considerations Assigned for Termination 

Although the grievance committee decision focused on the managements belief that 

'had exhibited performance deficiencies and poor supervisory judgment in connection IL.' 

with! 'Necci expressed the opinion that his supervisory Ey. "IL.  

shortcomings had been revealed in other contexts as well. Necci pointed to the previously 

mentioned low ranking . ;performance in the newly- Ey L...  

instituted Nuclear Incentive Performance Program (NIPI) that determined 1995 salary increases 

(Exh. 23, at 64-66). More generally, he characterized!. 'fermination as the culmination of F2V(1L_ 

a number of years of dealing with him as.a supervisor. In Neccrs words, .. "was looked at 6 "L.  

as someone who was finding it very difficult to be part of the management team, and this goes 

back as early as the first part of 1994" (i. at 12).  

In this connection, Necci dismissed the t-,.ojou--: prior t: being terminated, I r 

should have been afforded an opportunity to improve his performance as a supervisor.  

Although not disputing that the new phiiosophy regarding management accountability would not 

have precluded resort to that option, Necci had concluded that placingi. %' on aj'• [

w:uld not have had affirmative results (Exh. 37, at 11-12). As Necci 

put it, a would have left in a supervisory role and it was clear that he "was not E,. 

qualified to be a supervisor from a technicai standpoint or from a ieadership standpoint" (id.  

at 12). Necci added that, even though not documented in the NU performance improvement 

program, for over a year a "fair amount of time" had been devoted to working with., . on his 

perceived deficiencies and "we had gotten to a point where we just couldn't afford him to be a 

supervisor anymore" (id. at 12-13).  

SENSITIVE ALLEGATION INFORMATION -. DONOT DISCLOSE
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noted his dissatisfaction with "which '.  

he attributed largely to the latter's weakness in the monitoring and control of work in progress 

(as earlier noted, this was the category in whichf had received a "needs improvement" EV IC, 

i(Exh. 27, at 18-20). That deficiency, inL' .  

had not been confined to the ESAS project but wasla "common theme" (id. at 22). •1L 

D. Disparate Treatment 

As seen, DeBarba's decision to terminate- 7 ]employment was said to be based on 5y )lL 

a newly-formulated management philosophy calling for the removal, rather than simply the 

demotion, of employees whose performance in a suPervisory capacity was found wanting. That 

such a philosophy in fact was in place was confirmed by Robert E. Busch, at the time the NU 

Chief Financia! Officer. Referring to it in terms of "no fallen angels," he explained that it had 

been instituted sometime in 1994 and amounted to this: if an employee in a management 

position did not "perform up to expectations," he or she ',vill no longer be permitted to step 

down into a lower position" (Exh. 32, at 27-31).  

Nonetheless, the 0l investigation turned up ýapparent departures from the "no fallen .E...

angels" philosophy subsequent to its adoption.... . " -ere C 

determined to be deficient in the performance of their supervisory functions and, yet, 5Were -)C.  

allowed to assume a lower non-supervisory position."

organization headed by EvC) L

Necci. His immediate manager superior, however, was not, 

, The 01 record does not disclose whetheru_MZ;j1of these employees had voiced 

safety concerns prior to their demotion in lieu of discharge.  

GENTI Al I ..GATIO!
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(Exh. 40, at 7-10).  

In common with- was regarded by both Necci and his immediate superior I.y-iL.  

as not carrying out his supervisory functions satisfactorily. According to Necci, the feedback 

from plant management was to the effect that "some of the areas thai" was responsible FX"1• 

for were just not getting it done. He was more of an' ithan he was a supervisor" Et J..  

(Exh. 23, at 53). *.'"really 
was not good at 

delegating work, following up on work. He was more a better worker himself" (Exh. 40, at 10).  

This evaluation was fully reflected in.- . . .'-.  

,and endorsed by Necci (Exh. 41). The appraisal contained three "needs 

improvement" ratings (in contrast to the one such rating given tolt . .  

as we!l as this comment: "As a sv:s~r. was weak in delegation, holding people EL "C.  

accountable, and moving (ido). C. " -.  

At the same time, noted that`*k was "an EYV iC-

extremely valuable asset to the c=;mpany when utilized at the technical level" and that he had 

"recently decided to[ g ICON for -IC

which he was "much better suited" (id;. In this regard, Took note of a number of perceived " 

attributes: ; as "extremey rnard working": possessed "excellent operational knowledge"; E-yic..  

worked "extremely well with others": was "customer orientated"; and had a positive "can do" 

attitude (id).  

His 01 interview reflects thattlowas very anxious to retairll, in a non-supervisory .  

position notwithstanding the new "no fallen angels" management philosophy (Exh. 40, 

at 10-11). In discussions with Necci, he communicated that desire (id. at 11). It was apparently

�ENSLTIVE ALLE�ATInN INF('RMATICN - DO �OT D1�CLOSE



- 15

atr. suggestion, with Necci's concurrence, that, 

id. at 12-13; Exh. 23, at 53).11 Necci would not speculate as to whether, upon request, 

L would have received a similar opportunity to take a demotion in lieu of either termination 

or a '(Exh. 23, at 54). 12 • .  

2.  

jI(Exh. 42, at 11). The operating license for the Haddam 

Neck facility was held by the Connecticut Yankee Atomic Power Company (CY) rather than by 

Northeast Utilities' Northeast Nuclear Energy Company (the holder of the Millstone operating 

licenses). Nonetheless, there seems to have been a very cl=se connection between the two 

companies and NU procedures were used a: CY for disci;!irnary action and performance 

appraisal type issues (Exh. 42, at 14: 3;,Z-40. 42).  

"-.... .: ,as terminated, on September 5, 1995,.- ' 2Z as relieved of EVL" 

his supervisory funotions and assigned t: a technical oosition (Exh. 43). This action was 

expressly taken by Waig as "a result of performance deficiencies ,,Wkawm xhibited as a EJ7 

. (io.). Prior to its execution, Waig had discussed Cy "IC_ 

• Necci expressed uncertainty as to whether the "no fallen angels" philosophy was in 

effect at the timelý.-ý. . ...... ... (. .. ,, Exh. 23, at 54-55). But, E -(1C, 

Riley recalled that his discussion with Necci regarding his desire to retainN was in the EY-7g .  

context of that philosophy (Exh. 40, at 11). This squares with Busch's recollection that the 

philosophy surfaced in 1994.  

-2 Insofar as the 01 record reflects, DeBarba was not involved in the decision to allow 

IBE.
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shortcomings as a supervisor, and the demotion, with his own supervisor. He also t "iC.  

contacted Millstone human resources pezonnel to determine whether the Would be E"IC-

consistent with company policy (Exh. 42, at 32-33).  

When asked why he had . jim, Waig pointed out I•C..  

that "outside of his supervisory capabilities, was a good employee" (id. at 34). He i, -L, 

went on to note that considerable time and effort had been invested in training him, that he had 

done very well as a" . ... ... . .  

When asked about the "no fallen angeis" philosophy, Waig stated 

that he had not been aware of it (id. at 40).  

E. The Grievance Committee 

The three members of the grievance committee that overturned *termination _ -.  

were: Francis L. Kinney - Senior Vice President Governmental Affairs; John W. Noyes - Vice 

President Business Strateov: and Frank P. Sabatino - Vice President Wholesale Marketing.  

Each was interviewed as ca. o' the 01 investication.  

As seen1 '-'.!ha 

attributed his termination to a manaerement belief that he had exhibited performance 

deficiencies and poor supervisory judgmen. - .. (Exh. 9). ..  

Nonetheless, according to Kinney. the committee had concluded that had been r', "i..  

terminated "for poor supevisori skll:s, nrot on one incident, but overall, over time" (Exh. 47.  

at 11). Additionally, Kinney had no recollection of the alleged pjII threat being raised by I-"L 

the committee in the questioning of DeBarba and Necci (id. at 12).2 Indeed, as Kinney saw it, 

3 Because of a scheduling contlic'J .... did not appear before the committee •"lL 

(Exh. 49, at 16-17).  

., IM•IT!E .. LLEGA.TION i "QMA...T,, O ,NOT A CLOCE
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there was little need to focus on the threat because' -had brought his concern to DeBarba ex IL" 

and apparently it was "reconciled" by DeBarba's assurance. would not be fired F_-Y -1C._, 

id. at 9).  

Noyes' recollection coincided with that of Kinney in that he had been convinced that the 

basis for the termination was .'overall supervisory capabilities" -- i.e., he was not Eý_].  

"specifically fired for an event that occurred .(Exh. 48, at 24). Insofar -) _ 

as the alleged threat was concerned, Noyes thought that it had been handled whenu° .. 3. E* L (I C

brought it to the attention of DeBarba; that it had then become a resolved issue; and that it had 

not come back "to haunt! ....... ater on" (id.) gy -1c..

According to Sabatino, the management testimony put before the committee -

apparently presented largely by Necci -- disclosed "a pattern of poor supervision, and poor 

supervisory judgment on virtually everything" (Exh. 4:9, at 32-33). As Sabatino saw it, the 

ATWS event was "sort of the straw that broke .tne camel's back" (id. at 33). In that regard, he 

noted that, after alluding to that event, the committee's decision had stated that its 

"investigation also revealed that did not demonstrate the supervisory skills necessary ).:L AQ...  

for his position as supervisor" (id.: Exh. 9).  

F. The Continuing Retaliation Caim 

.did not expect that the members of the grievance committee, who he E..  

characterized as "good, honest men," would put in writing that he had been retaliated against 

for raising a safety concern (Exh. 12, at 87-88). Although he was persuaded that such 

Id Necci did not recall having referred in his committee testimony specifically to a belief 

thats0 had been terminated because he had exhibited performance deficiencies and poor ýYx 

suoervisory judgmenj : - (Exh. 23, at 60).  
. demonstrated lack of supervisory capability F_4-'i" 

(Ld. at 60-61).  

SENSI] IVt ALLMCM1 iwJ ii'FORiv1ATIOCN -- DM i'q I iSOLGSE
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retaliation had occurred, he could understand the reasons for their reluctance to expose their 

employer to possible "future lawsuits and NRC prosecution and all that" (id. at 88). But he was 

surprised by the references in the committee decision to supervisory deficiencies -- he had 

thought that the decision would be kept "general and neutral" and he believed that those 

references would serve to cloud his future (L.. at 88-89, 93-94).  

Specifically, although .. he 

regarded the reference in the decision to supervisory performance deficiencies as a message 
(. ..wh.... .......... .. . . ".. ... e- ": that he was "no Ey "- - _.L, 

(when taken in conjunction with h.s * "h n , : - * L' 

longer capable of being in a supervisory position" (id. at 24). Observing "there's a big 

difference there," he opined that the reference would prove a hindrance were he ever to seek 

other employment (id.).  

Accordinc to Robert W. Romer, the Human Resources Director for the NU Energy 

Resources Group, when he met, wit-, him to review the grievance committee decisionA*W E0.'(j-...  

"did not comment negatively, or object" although he professed surprise at the mention of the 

. vhich he did not believe had been an issue in his grievance (Exh. 50, at 44, 46). *pt 1C_ 

Romer also addressed the matter c';:.. .. expressed desire to have the communication -LL 

advising him of his restoration (app.re~tty in NU parlance relerred to as 

.. hat had led to his 

termination (id. at 32-34). After consultation with the legal office, Romer subsequently informed 

cold not go into such an issue and that the grievance committee E.$ -7e 

decision was the document that reflected the outcome of the grievance process id. at 34, 

42-44). It was in that context that the two men reviewed the decision (id. at 43-44).  

CEIII . LLEATIO ..~l~A~ O . -.. NT 1CL
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I1•. ANALYSIS 

Against the foregoing factual background. we turn to an analysis ofi, 

\(1) that his termination was the result of his engaging in protected activity (i.e., 

raising a safety concern); a'nd (2) that a portion of the content of the grievance committee's 

d e c is io n . . .. .T h e E 

allegations will be considered seriatim.  

A. Termination 

In passing judgment of- first allegation in light of the settled principles ,,-L 

governing this kind of inquiry, these questions are presented: (1) did .]+'`'*engage in a E._ 

protected activity that was sufficiently proximate in time to his termination (the asserted 

retaliatory action); (2) were the management officia!s responsible for the termination decision 

aware of the protected activity; (3) did( termination constitute adverse action; and (4) F,4. )C 

was the termination decision entirely founded on the legitimate business reasons assigned for it 

or, rather, did it rest, in whole or in -art, on a purpose to retaliate against ..... for having .  

engaged in a protected activity.  

1. Protected Activity 
Becaus•4•I~~attributes his dismissal to his action inj,.. .  

ithe question of the existence of a protected activity comes down to whether ,7i.  

that action so qualifies. The answer must be in the affirmative.  

As 

. . . . . . . . . . . . . . . . . . . . . .+ . ...  

S~. ... . .. were in effect being told: finish the ESAS project 

before the scheduled conclusion of the Unit 2 refueling. outage or be fired. Under this.
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interpretationf , were implicitly, if not explicitly, being invited -- indeed E 7Y-")C.  

strongly encouraged -- to cut corners in the modification of a system that beyond cavil had 

safety implications."5 

It is of no present moment whetherr orrectly read the tatement. it is E'V-7C--, 

enough that he had a good faith belief that he was being pressured to complete the project by a 

certain time no matter what intended modifications in the interest of the proper functioning of 

the ESAS might be left unaccomplished. On that score, even if accepted, the explanation of 

the perceived threat given by.to DeBarba scarcely alters matters. For, according to -)LV.1L 

that explanation, the intended thrust of the message was that the careers of everyone 

associated with the ESAS project -- from Necci on down to and including .-- might be E-• -(

in jeopardy if the project did not proceed more expeditiously. Had he so interpreted it, 

still would have had reason to be troubled about the effect upon his NU career should the need 

to complete safety-related modifications extend the ESAS project beyond the scheduled date 

for resumption of Unit 2 operation. Ths seemingly was recognized by DeBarba in admonishing 
T-

1*1-•1"17-• ...or a poor choice of words.  

It should be deemed eq.qaly i;rrelevant that, in reporting the perceived threat to higher 

authority, .1may wel! have been motivated principally by personal, rather than safety, [-V-t 7 

concerns. Irrespective of what his purpose might have been, the fact remains that, as he 

1509,0does n9t appear to have understood th message as meaning simply Evt-C" 

that, to avoid dlscharge-. - -- ,.,ad to ensure that thefntire ESAS project was EV-1"...  

satisfactorily concluded by the stated deadline; i.e., that .Whad to work more efficiently so F_%j 1 

that, with all safety considerations taken into account, Unit 2 could return to operation on 

schedule. Nor does the explanation of the asserted threat given by""Wto DeBarba E.' %t.I 

suggest such an intended meaning.
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understood it, theA statement had definite safety implications. As such, in bringing it to E9 -1C_ 

lightl jwas engaging in a protected activity.'" V:4 -iC 

2. Management Awareness 

"individuals -J! were instrumental in effecting F,"C..  

itermination. AlU were fully aware of the protected activity. aee supra 

pp. 5-7, 9-10.  

3. Adverse Action 

There is no question, of course, that the termination of ,. employment constituted EiV-.  

an adverse action.  

4. Protected Activity/Adverse Action Causal Nexus 

In light of the foregoing, the pivotal issue becomes whether the decision to terminate 

": "rested entire!y upon legitimate bý.siness considerat.ons or, rather, was influenced by E4-1U 

1protected activity. For his pat. maintains that the reporting of the perceived EY.

threat was at the root of the termination. Unsurprisingly, the management officials deny that 

claim and insist thatr,,. poor performance as a supervisor, taken in conjunction with NU EW •C_ 

management's new'y-developed "no flaten ange!s" phiioso•hy invoked by DeBarba, was the 

sole underpinning of the termination.  

As is generally the situation in cases such as this, there is little (if any) direct evidence to 

assist in determining where the truth. might lie. Thus, it is necessary to search for circumstantial 

evidence that might tend to point in one direction or the other.  

"The period between the protected activity and,"IW termination was less than nine F
months ... Under any standard, that interval was FX '1C 

sufficieritty short to allow inquiry into whether there was a casual link between the two events.  

SF:N'TV- DA ;TG H QNFE- -
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a. Supervisory Skills. If one accepts the appraisal of supervisory skills offered FIV/ XI 

by those skills were significantly deficient. Indeed, they were so " iC,

substandard that, in Necci's judgment, no useful purpose would have been served in according 

... he opportunity to remedy the shortcomings through resort to aow' " .  

It was, of course, the denial of that opportunity that subsequently led the grievance 

committee to overturn1  termination and direct his restoration to NU employment."' V C." 

was not, however, a neophyte supervisor at the time he camer4 '.
I L. " 

To the contrary, he had become a, -7 in the electrical '" 

engineering area in 1983 or before'1 -- at least• r--4 •. earlier. Y- "

That being so, one might justifiably be curious respecting how;t . had survived as a E.y 1(.  

supervisor for over a decade if, as . .... asserted in 1994-95, he failed m;serably -E ,-IC 

in that role. The record at hand, however, provides no i!Iumination in that regard.  

The only ctherý, pe-:ormance appraisal at hand is that for 1993 which had been. £i iJe

prepared by I" . . Apart from the fact that 4 

M n the who, .. 1was highly complimentary offý

performance. It was not unti! his 01 interview that 'M ventured the opinion thai. j,," 

effectiveness as a supervisor was open to some criticism.  

On the face of it, it seems qjite improbable that, after.. ears of acceptable Fy-1 L 

performance in a supervisory position, ! work in that capacity would suddenly deteriorate " 

to the point that the only appropriate course available to management was to remove him from 

"¶ See sugra note 3.  

,-1N1 TIvE A.t!.. I'FOR...... " X' NE8T D',CL0CL
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his position without providing a formal opportunity to rectify the perceived deficiencies. If, 

however, there had been previous criticism of i 3upervisory performance reflected in f-V,• 

performance appraisals prepared by prior superiors, it is reasonable to assume that NU 

management would have taken great pains to place those appraisals in the 01 record as part of 

its justification for his termination. That the record is totally barren of anything of that nature 

supports, if it does not compel, the inference thatt - personnel records contain nothing F-4 "..I.  

that might bring into question the acceptability of his supervisory performance between v 4O- L' 

9 That inference, in turn, at least casts a considerable measure of doubt on the 

validity of the claim that, in -snoulo be Ey.ýJL 

summarily removed from his position -- again, without being provided the opportunity to improve 

that apparently was mandated by company and departmental policies.  

b. ATWS Testino Inciden:. As seen, the grievance committee decision and the 

recollection of the committee members are somewhat at odds regarding the role that the 

untoward ATWS testing inciden: piave in0111ermination. According to the decision, the EV. IC..  

termination rested upon "performance oeficiencies and poor supervisory judgment" exhibited in 

connection with that incident. The committee members, however, did not recall that the incident 

played quite that decisive a role although they acknowledged that it was one factor among 

others and, in the view of one member, represented "sort of the straw that broke that camel's 

back." 

Regardless of whether the terms of the decision or the committee members' memories 

are closer to the mark, it is clear from the 01 interview of W that he relied heavily upon 

19 In a telephone conversation on February 19, 1999, the 01 Special A~gent who 

conducted the investigation, Kristdn L. Monroe, confirmed that her review of [,I-L

_______________atlon,'disclosed that they were all favorable. ft 

•--SENSITIVE--AL-E-GATION.4NFOPMATIN -- DC N.T DI-"L-OSE-
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the ATWS testing incident in seeking I removal as a supervisor. At the same time, the E•( 

reasons he assigned for that reliance are, at best, of extremely dubious substance.  

Because[ 

Instead, as the root cause 

investigation report confirmed, those errors were committed by the persons actually involved in 

the test-ing, principally..  

Given his in the ATWS testing, how then couldlL ._ 

Sudigala with the failure to have fulfilled his supervisory responsibilities with regard to the 

untoward incident? Sudiga5 seized upon the fact that, as the root cause investigation report 

concluded, one of!; 

reflected 

"arrogant behavior" for whicl.  

and. in words, "quashled] it." 

The difficulty with this line of reas:ning is readily apparent. To begin with, in order to 
I-

hold 

Yet, despite 

that knowledge, , .... . '.,- ._ 

More important, not only had he never personally observed a failure oni& part to 'Eyi•._ 

provide crucial information to key personnel but also• • could not say thats . had

SEN.$� ivE ALLEr�ATIr�N IMFORMATIO�! D'� WOT D1�CLOCE
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encountered such conduct. Thus,k was endeavoring to lay at doorstep a "-V 

specifi might we have had no reason both to anticipate and to take ELy

preventive measures in advance ol the testing.2 ° 

Finally, there is not an adequate, plausible explanation for the fact tha-7 

terminated and, more significantly, as of L, .  

Surely, there is at least a facial inconsistency between discharging 

a supervisor for failing to correct a subordinate's shortcomings and then.  

Whether or not that action ,;,as !ater regarded by him as a mistake

(Exh. 27, at 68). the fact that SpeaKs L-+ ,.  

volumes on the question of the legitimacy of (endorsed by Necci)f. " V-L 

ATWS-testing inccdent -as a tas~s for Reca...s 

c: "N. Fa~te. Ance!s- Phiicso-ih\. T•ere appears to be no question that. at the time of 

.termination, there- was iý. N_ Nm management phiicsophy that ca!led for the E)- IL :terminatione tier thas cap.-" 

c, sipe.rvisors whose performance in that capacity was found • 

unsatisfactory. Thus. o"nce . . .. . as a 

supervisor dictated his being removec J '.-:m n:s position, De~aroas action in terminating him 

might well have been mandateo.  

The O investigation uncovered, h:weverA ý in which the "no fallen angels" E- -IC 

philosophy apparentfy was not followed. • ..... "" -y)t.  

2', .0WWP,, concession that, notwithstanding his previous. observation ofM alleged Ey K-

arrogant behavior, he had done nothing to correct it also is troubling. Even if he normally left 

such an undertaking to the. first-level supervisor, one would think that he would have at least 

called the observation to 1..._.. attention. There is no record indication that he did so. 'X I 

-"SEN,'S1Tl\/E eA' ECA.T',ON ',,FORtM^TION DO ,NOT DlSC n•
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Although not detailed in the 0I record, there is an obvious close 

relationship between 

Nonetheless, because it does not appear that any of those officials involved in 

termination played a role iW. "and additionally. .  

professed a lack of awareness of the "no fallen angels" philosophy, the demotion cannot be 

taken as an example of invidious disparate treatment.  

The, I.  

-,vho also reported to Necci. Although his Was even more 

unfavorable than that of* 

some point shortly before that appraisal was issued on February 6, 1995.  

Despite Neccis professed uncertainty in ta. regard, the best evidence is that the "no 

fallen angels" philosophy was in plaze at the time and, therefore,. seemingly received E. ..  

treatment different from that It is much less EiL

clear, however, that this consideration supports claim that the reasons assigned for his £'. "1 

termination were pretextual. The moving force behind tne decision to allow FY 1

It appears that he had a high regard for; . -c.  

and a reluctance to see him terminated. He thus successfully endeavored " 

to convince N"ezc, that Significantly, for EV- 

whatever reason, the retention question seemingly did not reach DeBarba -- the official who 

orderecr -termination in compliance with the "no fallen angels" philosophy -* and, "
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consequently, there is no record basis for charging him with disparate treatment insofar as 

ar concerned."1  _.Y1 -C 

d. Termination Disclaimers. No great significance should attach to the fact that V--L1 

-isclaimed any purpose to have terminated, as opposed to being 

simply For one thing, it is reasonable to assume that Ey X.  
r 

they were aware of the "no fallen angels" philosophy at the time they sought E_ -_ 

In any event, any link existing between;, protected activity and their desire £~,)Z 

ti cannot be deemed permissible simply because they Et-i_ 

purportedly were not pressing for his termination as well 

e.. Performance Aooraisal. There is a final matter to be considered on this phase Ey -XL 

of the inquiry. While standing alone it might not have large currency, the fact tha" . E. -C 

,reporting of the alieged threat undoubtedly caused. ponsiderable E.Yl] L..  

embarrassment should not be whoiy d~ssounted in assessing what transpired thereafter.  

This is not to say that the `needs improvement" rating in one category on . -.  

performance appraisal necessariy was unwarranted. Nor is a current judgment possible 

regarding the justification for ranking for the purposes of the Nuclear Incentive ( 

Performance Program (NIPP) determination of salary increases based on the quality of'a_ E'7-.  
"While placed at the bottom of the ' ' "-:. ,there is 

21 In the circumstances, it is not of present crucial importance that the 01 record does 

not reflect whether thad oresented safety concerns in advance of F-C._.  

being.',... .. ............ - . That DeBarba was not involved in Ey -•(, 
either demotion is the dispositive consideration insofar as the disparate treatment issue is 

concerned.

SENtITIVE ALLEGATIeN IN',FORM ATlO.i rDO O ,, ,--Er
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no information in the 01 record respecting the other seven and their relative levels of 

competence and performance.  

In the circumstances, the most that can be observed respecting the performance 6V") 

appraisal and the NIPP ranking is that both post-dated the reporting of the threat and, as such, 

conceivably might have been influenced by the embarrassment it manifestly causedr F _ 

(and possible Necci as well). Because any determination in that regard-would have a high 

element of conjecture, the ultimate conclusion respecting whether, termination had a L. "-t,..  

pretextual foundation is better grounded on a weighing of the other factors discussed above. In 

examining those factors, however, it is not amiss to bear in mind that at least' had E)OW.  

reason to look upor with d:sfavor quite apart from his appraisal of the latter's abilities. 22 .v ).  

B. Continued Retaliation 

L .isecond allegation, that :he statements in the grievance committee decision IY 

regarding his supervisory performance sonstituted continuing retaliation against him, is a short 

horse soon curried.  

Beyond doubt, having found the termination uniwarranted on procedural grounds, the 

grievance committee might have confined i"sel, to a brief notation respecting the reason that 

had been assigned by management for taking that action. In the circumstances, no compelling 

necessity seemingly existed to. make soecific reference let alone to U_.7..  

provide its own conclusion that had not demonstrated necessary supervisory skills. " 

Rather, given the result the committee reached, it would have been enough to have stated, 

SFor his part, Necci appeared to believe that he was included in the DeBaro -A 

admonishment (Exh. 23, at 42). Additionally, he expressed displeasure respecting! - 'I

rather than simply bringing it to the Pri 

attention of' higher-level management (Exh. 24, at 4).  

"-- ENCI•3TVE AL 1LECATCN .... •1~ lO DO. • NOT•" DISCLOS,"
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without elaboration, that had been terminated because of the management's perception U 1C_.  

that his performance as a supervisor was inadequate.  

But it scarcely follows that the committee was obliged to follow that course, let alone that 

the choice that it made might have had a retaliatory foundation. Insofar as the 01 record 

reflects, neither DeBarba nor Necci was involved in the fashioning of the grievance committee 

decision (which reached a result with which they likely were in sharp disagreement).2 3 

For their part, none of the grievance committee members had apparent reason to do 

"harm tcL either stemming fromr'_'j -. rotected activity or otherwise. Indeed, the fact e....  

that they ordered his restoration points in exactly the opposite direction. If so disposed, they 

likely would have encountered little difficulty in turning a blind eye to the internal guidance 

respecting affording an opportunity for performance improvement. Specifically, they might have 

endorsed the Necci position that"' .- had received sufficient counseling on his supervisory E7"C.  

deficiencies and was beyond possible redemption through a;. t C 

Nor is there a fouJndation for a retaliation claim in the refusal to accede to - . -iL 

request that the . It appears from the ' 

uncontroverted testimony of Romer, the Human Relations official to whom the request was 

presented, that such inclusion was no, oerm~ssible. In any event, the denial of the request can 

scarcely be placed at the doorstep of any person in NU management who might have been 

bent on retaliating against"8Bp"because he reportedAý1erceived threat to higher EY-7C.  

authority. Moreover, after the request denial, Romer reviewed with' the grievance Ep.1c" 

committee decision as reflective of the outcome of the grievance process and encountered no 

objection or negative comment.  

23 'Wrldid not even appear before the committee. See suora note 13.  

118"%, VEV I....NF..RMAT -
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In short, the second allegation must be rejected as totally without substance.  

IV. CONCLUSION 

As might be expected, there is no direct evidence in the 01 investigation record bearing 

significantly upon whether! kprotected activity (the reporting of the perceived& . PV -)C 

threat) was a contributing factor in the decision to terminate his NU employment. Nonetheless, 

there is persuasive circumstantial evidence supporting the existence of an impermissible link 

between the two events and, therefore, a violation of 10 C.F.R. § 50.7.  

That .. ven attempted to establish the documented existence -- -.  

of deficiencies in. oertormance as a supervisor in the decade preceding 1994 materially E.-7.  

undercuts their claim that, in the I his supervisory performance was so -rn._ 

poor that it would have been unavailing to provide him with an opportunity to improve.2 

Moreover, the assigned reason for holding, 

As demonstrably specious as formulated. In addition, that reason flies in the teeth of.  

the fact that, after -*termination, the employee (Fox) who assertedly had demonstrated EXc ")e 

shortcomings that i should have endeavored to remedy was himself EV I 

The 01 investigation record contains nothing that might serve to counter, let alone 

outweigh, these considerations and thus negate the inference that his protected activity was 

involved in the decision to terminate It need be added only that, while that decision was E 1Q....  

made by DeBarba, it was - who brought it about and should be held F_.Y- i.....  

24 Even had there been such deficiencies, they manifestly were not so serious as to 

have occasioned the removal oW "as a supervisor.  

. o'l " ^ I -,'2^'4.,.,cAIIDATION -- DO NOT GS
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accountable for it. It was their representation that! be stripped of his supervisory position f• JL.  

-- again without being accorded an opportunity to demonstrate improvement -- that led to his 

dismissal in fulfillment of the "no fallen angels" philosophy adopted by senior NU management.  

DeBarba seemingly did no more than give effect to that philosophy on the strength of the 

appraisal oi 1provided by his first and second level supervisors.25 Despite its vigorous f"i 

assertion, the claim that - as eV-) 

inadequate was long on sweeping generalities but very short on concrete examples. As such, it 

cannot carry the day any more than can their reliance on the untoward" 

as a basis for their insistence that was a grossly inadequate supervisor. EF_...  

While the 01 record thus substantiates' first allegation, the same cannot be said E4.'C, 

for his claim that the grievance committee decision reflected continuing retaliation. That 

decision reached a result in his favor. And, while the decision contained language that he 

would have preferred not be included, there is absolutely nothing in the record to suggest that it 

was either in terms improper or motivate:ý by an~mus on the part of the committee members

none of whom seemingly had any involvement in his protected activity.  

25 This conclusion is warranted notwithstandingI •l•'jepresentation that DeBarba C.r_.  
had broached the subject ofIL -. termination in the wake of the, m .. .  
(Exh. 27, at 5.). The 01 record as i-whole leaves little doubt that it was the " .t 
appraisal of * ,:-.::,supervisory pertorm-ance that was at the foundation of the termination'. F4_iL-•_ 
Further, it was beB4iba who had taken 'to task for his poor choice of words in P-'](..  
communicating with " F• 
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