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PREFACE 

This is the eighteenth volume of issuances (1 - 1482) of the Nuclear 
Regulatory Commission and its Atomic Safety and Licensing Appeal 
Boards, Atomic Safety and Licensing Boards, and Administrative Law 
Judge. It covers the period from July I, 1983 to December 31, 1983. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members 
conduct adjudicatory hearings on applications to construct and operate 
nuclear power plants and related facilities and issue initial decisions which, 
subject to internal review and appellate procedures, become the final 
Commission action with respect to those applications. Boards are drawn 
from the Atomic Safety and Licensing Board Panel, comprised of lawyers, 
nuclear physicists and engineers, environmentalists, chemists, and 
economists. The Atomic Energy Commission first established Licensing 
Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic 
Safety and Licensing Appeal Boards to exercise the authority and perform 
the review functions which would otherwise have been exercised and 
performed by the Commission in facility licensing proceedings. In 1972, that 
Commission created an Appeal Panel, from which are drawn the Appeal 
Boards assigned to each licensing proceeding. The functions performed by 
both Appeal Boards and Licensing Boards were transferred to the Nuclear 
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal 
Boards represent the final level in the administrative adjudicatory process to 
which parties may appeal. Parties, however, are permitted to seek discre
tionary Commission review of certain board" rulings. The Commission also 
may decide to review, on its own motion, various decisions or actions of 
Appeal Boards. 

The Commission also has an Administrative Law Judge appointed pur
suant to the Administrative Procedure Act, who presides over proceedings 
as directed by the Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances 
is a final compilation of the monthly issuances. It includes all of the legal 
precedents for the agency within a six-month period. Any opinions, deci
sions, denials, memoranda and orders of the Commission inadvertently 
omitted from the monthly softbounds and any corrections submitted by the 
NRC legal staff to the printed softbound issuances are contained in the 
hardbound edition. Cross references in the text and indexes are to the NRCI 
page numbers which are the same as the page numbers in this publication. 

Issuances are referred to as follows: Commission-CLI, Atomic Safety 
and Licensing Appeal Boards-ALAB, Atomic Safety and Licensing 
Boards-LBP, Administrative Law Judge-ALJ, Directors' Decisions-DO, 
and Denial of Petitions for Rulemaking-DPRM. 

The summaries and headnotes preceding the opinions reported herein are 
not to be deemed a part of those opinions or to have any independent legal 
significance. 
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Cite as 18 NRC 1 (1983) CLI-83-20 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 

GENERAL PUBLIC UTILITIES 
CORPORATION 

(Three Mile Island Nuclear 
Station, Units 1 and 2) 

Docket Nos. 50-289 
50-320 

(Civil Penalty) 

July 22, 1983 

The Commission authorizes the NRC staff to issue a Notice of Viola
tion and Proposed Imposition of Civil Penalties against the Licensee for 
its (1) material false statements concerning the qualifications of an indi
vidual operator and (2) failure to properly implement its operator re
training program. 

STATEMENT OF THE COMMISSION 

The Executive Director for Operations has recommended to us that 
civil penalties be proposed for imposition against the Licensee: first, in 
the amount of $40,000, for the Licensee's failure to properly implement 
its Operator Accelerated Retraining Program,and second, in the 
amount of $100,000, for material false statements associated with an 
August 3, 1979 letter to the Commission certifying a particular individu
al's satisfactory completion of an accelerated·requalification program and 
with a November 15, 1979 application by the individual for renewal of 
his Senior Operator License. The Commission has approved the recom-
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mendation and has authorized the staff to issue a Notice of Violation 
and Proposed Imposition of Civil Penalties. 

The dissenting views of Commissioner Roberts are attached. 

Dated at Washington, D.C., 
the 22nd day of July, 1983. 

For the Commission 

SAMUEL-J. CHILK 
Secretary of the Commission 

DISSENTING VIEW OF 
COMMISSIONER THOMAS M. ROBERTS 

.-

On Friday, July 15, the Commission authorized the Staff to propose 
imposition of a civil penalty in the amount of $140,000 on General 
Public Utilities (Licensee). This penalty is comprised of two parts: . 

(I) $40,000 for failure to implement properly the Licensee's Oper
ator Accelerated Retraining Program (OARP). This program 
was established by Licensee in response to the Commission's 
August 9, 1979 Order. 10 NRC 141, 144 (1979). 

(2) $100,000 for material false statements related to the certifica
tion by the Station Manager of Operator VV as having satisfac-
torily completed the requalification program. ' 

As I believe the underlying basis of each of these penalties is significant
ly flawed, I dissented from the Commission's action. 

I do not support the $40,000 penalty because I do not· believe the 
Commission has the legal authority to impose it. The program under
taken by Licensee was voluntary~ it was not required by any statute, 
regulation, order, or license condition. In effect,the Commission is 
penalizing Licensee for inadequate implementation of a voluntary 
commitment. Although I do not condone cheating, I believe imposition 
of a civil penalty for a voluntary commitment exceeds the Commission's 
authority. , 
, , With regard to the $100,000 penalty, while I agree that material false 
statements were made to the NRC in a 1979 application for a senior reac
tor operator license, I do not believe the Commission may use statutory 
authority not in' effect in 1979 to impose a higher penalty. 
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' ... The Commission justifies use of the statutory authority granted to 
the NRC in June 1980 by saying that willful material false statements 
are continuing violations. The Commission's theory is that in 1979 
Licensee and VV made willful material false statements ·in that they 
knew at the time the statements were made that they were incomplete. 
The Commission believes that, in light of this willfulness, the Licensee 
was under a duty every day after its submission of material false state
ments to correct these statements and that this duty continued in effect 
up to and after June 30, 1980 when Section 234 of the Atomic Energy 
Act was amended to permit the imposition of higher penalties. This con
clusion that a material false statement can be a "continuing violation" is 
viewed merely as an- extension of the rationale in Virginia Electric and 
Power Co. (North Anna Power Station, Units 1 and 2), CLl-76-22, 4 
NRC 480 (1976) (omissions may be material false statements). 

Other Federal agencies have . attempted to treat material false state
ments and reporting failures as continuing violations in order to increase 
the size of the penalty levied. These efforts have been rejected by the 
courts. Thus, I do not believe the Commission's theory is legally correct 
or proper. My' analysis of the flaws in these proposed penalties follows. 

FACTUAL BACKGROUND AND LEGAL ANALYSIS OF 
$40,000 PENALTY 

In the course of its evaluation of the accidenLat Three Mile Island 
Unit 2, the Commission identified concerns which led it to order that 
Unit 1 remain in a cold shutdown condition. The Commission decided 
that a hearing would be conducted prior to restart of this unit. In an 
August 9, 1979 Order which made that shutdown effective immediately, 
the Commission listed the subjects to be litigated in that hearing. It also 
stated that satisfactory completion of certain short-term actions and rea
sonable progress toward completion of certain long-term actions was re
quired prior to restart.· One of the short-term 'actions .involved the 
recommendation of the Director of Nuclear Reactor Regulation (NRR) 
that the Licensee augment the retraining of all Reactor Operators and 
Senior Reactor Operators assigned to the control room including training 
in the areas of natural circulation and small break loss of coolant 
accidents, that all operators receive training at the B&W simulator on 
the TMI-2 accident, and that the Licensee conduct a 100% reexamina
tion of all operators in these areas. 10 NRC 141, 144. The Commission's 
Order further explained that those short-term and long-term actions to 
be considered "required" were those determined by the Commission, 
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after review of the Licensing Board's decision, to be necessary and sulli
cient to provide adequate protection of the public health and safety. 10 
NRC 141, 146. Thus, it is quite clear that this Order did not impose any 
requirements but rather prescribed a .procedure whereby requirements 
for restart would be determined and imposed. 

On September 12, 1979, Licensee voluntarily committed to establish 
an Operator Accelerated Retraining Program (OARP) to accomplish the 
training outlined in the Commission's August 9 Order. During the hear
ing prescribed by the Commission, allegations were made that Licensee 
employees cheated on both Licensee- and NRC-administered exams. 
The Hearing Board appointed a Special Master to develop a factual 
record on these allegations. Both the Special Master's Report and the 
Board's decision concluded that G, H, 0, W, and GG cheated on 
Licensee-administered tests. In addition, both the Special Master and 
the Board criticized the Licensee's OARP and suggested that deficiencies 
in it created an atmosphere in which cheating could occur. It is these 
findings that have brought about the proposed $40,000 penalty. While I 
do not condone cheating, the cheating occurred on tests that Licensee 
volunteered to give. Only NRC-imposed requirements are enforceable 
by the NRC. Thus, I believe the Commission exceeded its authority 
when,it authorized imposition of a civil penalty for failure to implement 
a voluntary commitment. 

FACTUAL BACKGROUND REGARDING THE MATERIAL 
FALSE STATEMENT 

Section 55.33 of the Commission's rules requires that each licensed in
dividual demonstrate his continued competence every two years in order 
for his license to be renewed. Competence may be demonstrated by 
satisfactory completion of a requalilication program which has been 
reviewed and approved by the NRC. During the 1978-1979 requalifica
tion year, VV, a senior reactor operator, was found deficient in four 
areas of training and was enrolled in the Fundamentals and Systems 
Review (FSR) Program for retraining in these areas. On July 2, 1979, 
he turned in completed take-home tests for each of the four areas. Parts 
of two of the tests were submitted in someone else's handwriting. VV's 
scores on the section, and the handwriting found on each are as follows: 
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SECTION SCORE HANDWRITING 

A 89.1% VV and 0 
E 75.6 VV 
G 80.5 VV 
H 64.0 VV and 0 

(icensee's administrative procedures require that an individual be 
relieved of his licensed duties and enter an accelerated requalification 
program (ARP) if that individual receives a grade of less than 80C

\{, over
all or less than 70% on any section on the annual examination. Upon 
successfully passing a second written or oral examination arid certifica
.tion of satisillctory rating by the director of Three Mile Island Unit I, 
the individual will be returned to licensed duties. ,Thus, in accordance 
with this procedure, VV was enrolled full time in an ARP to be retrained 
and retested. 

, On August 3, 1979, the Station Manager certified to the NRC that VV 
ha'd received a satisfactory rating based upon his completion of an accel
erated requalification program in which he had achieved a score of 99.8. 
After citing the scores VV had received in the four areas of the FSR as 
shown above, the Station Manager further stated that the,specially tail
ored ARP was instituted because VV received two scores less than 80%. 
He did not mention the handwriting discrepancy, the fact that one of the 
sections for which VV received a score greater than 80% was completed 
at least in part in another person's handwriting, or the fact that he had 
directed that VV be retrained on this section. 

On November 15, 1979, VV submitted to the NRC an application for 
renewal of his senior operator license. That application included the 
statement that he had "satisfactorily completed the Metropolitan Edison 
Company.operator Requalification Program." 

ANALYSIS 

The statements that (I) VV had received scores of 89.1, 75.6, 80.5 
~nd 64.0 on the FSR, (2) that VV had received two scores less than 
80%, and (3) that VV had satisfactorily completed the operator requal
ification program were made in 1979. At that time, Section 234 of the 
AEA provided 'that the maximum civil penalty that could be imposed 
for a single violation was $5,000 per day and $25,000 for all violations 
occurring within a thirty day period. Errective June 30, 1980, however, 
Section 234 was amended to provide for much larger civil penalties, up 
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to $IOO,OOO.per violation per day. As noted earlier, the Staff has 
concluded, with Commission concurrence, that Licensee's provision of 
material false statements was willful and that this willfulness gives rise 
to a duty on the part of Licensee to correct the statements. I This duty to 
correct persists until Licensee corrects the statements or the NRC dis
covers their falsity. As the Licensee did not fulfill this duty to correct, a 
continuing violation has been committed and a larger penalty may be 
levied under the amended Section 234. 

There has been no interpretation of the phrase "continuing violation" 
under Section 234 of the AEA. The concept is not uncommon, 
however, and other government agenCies have attempted to uSe the con
cept to increase the size of civil penalties in cases similar to that at issue 
here. These elTorts have not met with success in the courts. A limited 
sampling of those cases follows. 

In a case under the Communications Act,2 the FCC attempted to 
exact a civil forfeiture for a licensee's "continued" failure to adhere to 
the FCC's "personal attack" rule. United States v. WIYN Radio Inc., 614 
F.2d 495 (5th Cir. 1980). In rejecting the FCC's interpretation, the 
court held: 

In a continuous violation, like those noted above, there exists a continuing or persis
tent legal duty that the violator steadily fails to fulfill. In the instant case, there was 
but a single, pointed duty, admitting of only a single dereliction. The broadcast of 
the arguable personal attack gave rise to a discreet duty under section 73.123(a), to 
transmit "within a reasonable time and in no event later than one week afler the 
attack" (J) notification of the attack, (2) a script or tape, and (3) an offer of oppor
tunity to respond over the licensee's facilities. When in such a situation the pres
cribed period passes without the broadcaster having made the required overtures, a 

, dereliction or this duty, and thererore a violation, occurs at that point. Though the 
e.l.fC'ct or this railure to act within the prescribed period persists, the violation itselr 
cannot be said to "occur" each day therearter within the meaning or section 
503 (b)( I). Conversely, even ir the broadcaster acts after the prescribed period to 
ameliorate the e.[lecls of his dereliction by transmitting what might earlier have been 
a satisfactory notification and offer or opportunity to respond, such an overture can 
have no effect on the ract orthe violation. 

614 F.2d at 497. 

, t,', 

I In this case the statements made by the Station Manager in his certification of VV were true. The viola· 
tion of having made material false statements arises from the failure of the Station Manager to provide 
additionat inrormation such as the ract that VV cheated on the FSR. The Fourth Circuit has held that 
the proscription in Section 186 against material raIse statements extends to omissions as well as to ar· 
firmative statements. It is also important to note that NRC reguldtions do not require that a Licensee 
inrorm the NRC on which areas an individual operator must be retested. All material statements In an 
application should. however, be true. 
247 U.S.C. SOJ(b)(J). 
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Similarly, in a prosecution under-18 U.S.C. 1001 (the law which 
imposes criminal penalties for material false statements made to the 
federal government), the prosecution charged a conspiracy to make 
false, fictitious, and .fraudulent stateme~1ts as to material facts in a 
matter within the jurisdiction of the Department of Labor. United States 
v. Davis, 533 F.2d 921 (5th Cir. 1976). The defendants made false state
ments in a contract proposal which was submitted on August 13, 1969 

- and was accepted by DOL on September 8, 1969. An indictment was re
turned on September 5, 1974. The government charged that overt acts 
in furtherance of the conspiracy had occurred within the five year period 
before the date of the indictment. On appeal the court found the prose-

-cution barred by the five-year statute of limitations: 

Although the contract itself was signed by representatives of [DOL) on September 
-8. 1969, any inducement of that action by the appellants occurred when the false 
statements and the representations were submilled to the Department on or prior 
to August 13. 1969. Indeed. the United States Allorney conceded that the appellants 
submilled the contract proposal to the Department prior to September 8, 1969 and 
that the government was unaware of any specific act by the appellants on September 
8, 1969.' The fact that the appel/all/s lIewr corrected the false statemell/S mll/ailled ill the 
mlllract proposal does IIOt make the ,-ollspiracy ,-harKed ill thi! illdietmellt a mll/illllim: olle. 
and thereby extend the statute of limitations. Neither was tlie limitation period ex
tended because [DOL) relied upon the falsific-dtions within five years prior to the _ 
return of the indictment. The conspiracy charged in this indictment had run its 
course with the submission of the false statements to the Department on August 
13. 1969, and the subsequent issuance of the contract by the Department in reliance 
on the falsifications was not for purposes of the statute of limitations an overt act in 
furtherance of the conspiracy. 

533 F.2d at 928 (emphasis added; footnotes and citations omitted). 
In yet another case interpreting the phrase "continuing violation," the 

Supreme Court held: 

The emphasis should not be placed on mere continuity [of impact from the act of 
discrimination); the critic-dl question is whether any present violatioll exists. 

United Airlines, Inc. v. Evans, 431 U.S. 553, 558 (977) (emphasis in 
original). 

The key element then of a continuing violation is a continuing or per
sistent legal duty. The cases stress that emphasis should not be placed 
on the mere continuity of the effect or impact of the violation but on 
whether, once a false statement has been made, a new duty arises to cor
rect that statement. In a criminal prosecution, the Fifth Circuit held 
squarely that '" [t1 he fact that the appellants never corrected the false 
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statement ... 'does not make the [violation) a continuing one." 533 
F.2d at 928. ' " 

'SOME OBSERVATIONS"'" 

In conchisio'n, i would like to comm'ent on some of the views ex
pressed by' my fellow Commissioners on Friday. Despite a detailed 
awareness of the significant legal weaknesses in this enforcement action, 
the view is widely held that Licensee will not challenge this penalty. In 

, other words, the Commission believes that it can get away with imposing 
a substantial civil penalty without ,sound 'legal basis because Licensee 
will not sue. Additionally, the Commission expressly decided that even 
if it were sued and even if it lost, a large civil penalty should be proposed 
so that the world will know how seriously the Commission regards this 
violation. Finally" the view was expressed that the question of whether 
the Commission could issue this penalty was a policy matter. This re
flects the apparent belief that when legal constraints limit the ability of 
the Commission to take a particular 'action, a viable way out of the 
dHemma is labelling the problem a policy question.) , 

When the Commission imposes large fines for the reasons described 
above, it is obviously bad public policy. Rarely mentioned, however, is 
how unfair such action is. Penalties~ directly or indirectly,' are paid by 
the consumers: It is extremely unfair to make consumers pay for sub
stantial civil penalties that don't have sound legal and factual 
foundations. It is similarly unfair to the customers of a particular utility 
to make them bear the cost of a penalty that the Commission has in
creased in size so that it will be a lesson to all other NRC licensees. I be
lieve that the Commission's decision in this case is improper and does 
not serve the public interest. 

) The Commission also appears to believe that VifKinia Electric and POWl'f C~, v, NRC. 571 F.2d 1289 
(4th Cir, 1978), provides a legal basis for its ever·expanding interpretations of the phrase "material false 
statement." The Commission's reliance on the Fourth Circuit decision to me seems misplaced, That de· 

, cision affirmed the Commission's determinations that SCienll'f is not a necessary element of the phrase 
"material false statement" and that an omission can be a material false statement. The court's brief deci
sion rested explicitly on the fact that the case involved false statements In a iicl'nsl' application and impli
citly on the fact that VEPCO's failure to inform the Commission of a possibly capable fault below the 
North Anna Units had a clear nexus to the Commission's abilily to protect the public health and safety, 
That decision does not support the theory that willful material false statements are continuing 
violations, Ibid, 
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Cite as 18 NRC 9 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-733 

, ATOMIC SAFETY AND LICENSING APPEAL BOARD 
" 

In the Matter of 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Thomas S. Moore 

DAIRYLAND POWER COOPERATIVE 
(La Crosse BOiling Water Reactor) 

Docket No. 50-409 

July 13, 1983 

, The Appeal Board in this consolidated proceeding (involving, inter 
alia; the conversion' of the long-standing La Crosse provisional license 
to a' full-term operating license) affirms, sua sponte, three Licensing 
Board decisions: LBP-81-7, 13 NRC 257 (I98I)~ LBP-82-58, 16 NRC 
512 (I982)~ and LBP-83-23, 17 NRC 655 (1983). 

DECISION 

This is a consolidated proceeding involving (1) the application of the 
Dairyland Power Cooperative for a full-term operating license for its La 
Crosse nuclear facility to replace a long-standing provisional Iicense~ and 
(2) a February 25, 1980 show cause order issued by the Director of the 
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Office of Nuclear Reactor Regulation and concerned with the liquefac
tion potential at the La Crosse site. I The extended history of the pro
ceeding is adequately summarized in LBP-82-58, 16 NRC 512 (1982), 
and requires no rehearsal here. Suffice it to say that, in an April 21, 
1983 initial decision, the Licensing Board determined the last issue re
maining before it. See LBP-83-23, 17 NRC 655. Becau~e no exceptions 
to that decision' have been filed, we are now called upon to review it 
on our initiative. Also at hand for like review are two earlier Licensing 
Board substantive opinions that similarly were not appealed -
LBP-82-58, supra, and LBP-81-7, 13 NRC 257 (1981). We deferred 
consideration of them to await the final outcome of the proceeding 
below. ' 

Our examination of the findings and rulings contained in the three 
opinions, and the record on which they are based, has disclosed no 
error warranting corrective action. Accordingly, each is affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

I More particularly, the show cause order - on which an evidentiary hearing was held - raised the 
question whether the licensee should be required to install a site dewatering system to prevent liquefac
tion (/.I' .• the now of soil under the site), were an earthquake to occur in the vicinity. In order to 
determine the liquefaction potential, and thus the need to take protective measures against it, the 
Licensing Board had to ascertain, intl'f alia. the ground vibratory motion (1.1' .• acceleration) that might 
be associated with the postulated earthquake. Sl't' ALAB-618, 12 NRC SSI (1980). 
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Cite as 18 NRC 11 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-734 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Howard A. Wilber 

In the Matter of Docket Nos. 50-443-0L, 
50-444~OL 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) July 19, 1983 

The Appeal Board denies an intervenor's petition for directed certifica
tion of a May 11, 1983 Licensing Board ruling granting summary disposi
tion against one of intervenor's contentions in this operating license 
proceeding. 

RULES OF PRACTICE: .INTERLOCUT~RY APPEALS 

Interlocutory appellate review of a licensing board's ruling will not be 
granted absent a showing that the ruling (1) is not only legally erroneous 
but, additionally, "alTect[s) the basic structure of the proceeding in a per
vasive or unusual manner," or (2) threatens the petitioner with 
"immediate and serious irreparable impact which, as a practical matter, 
could not be alleviated by a later appeal." Public Service Co. of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 
NRC 1190, 1192 (1977). 
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 
, 

An opposition to a directed certification petition should include at. 
least some discussion of the petitioner's claim of Licensing Board error. 
How comprehensive the discussion of the merits need be will depend 
upon the totality of the circumstances of the particular case. Where the 
Licensing Board has summarily disposed of a principal contention of a 
party on a subject having as much potential safety significance as does, 
quality assurance, the respondents to the petition should treat the merits 
in reasonable detail. ' 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

The mere fact that legal error may have occurred below does not justi
fy interlocutory appellate review in the teeth of the long-standing artic
ulated Commission policy generally disfavoring such review. See' 10 
C.F.R. 2.730(0. HOllston Lighting & Power Co. (Aliens Creek Nuclea'r 
Generating Station, Unit No. 1), ALAB-635, 13 NRC 309, 310-11 
(981). 

APPEARANCES 

Diane Curran, Washington, D.C. (with whom William S. Jordan, III, 
Washington, D.C., was on the brieO, for the intervenor, New 
England Coalition on Nuclear Pollution. 

R.K. Gad, III, Boston, Massachusetts (with whom Thomas G. Dignan, 
Jr., Boston, Massachusetts, was on the brieO, for the applicants, 
Public Service Company of New Hampshire, et 01. 

, ' 

Roy P. Lessy (with whom William F. Patterson, Jr., and Robert G. 
Perlis were on the brieO for the Nuclear Regulatory Commission 
stafT. 

MEMORANDUM AND ORDER 

The New England Coalition on Nuclear Pollution (Coalition), an in
tervenor in this operating license proceeding, has petitioned for directed 
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certification of so much of tM Licensing Board's May 11, 1983 memo
randum and order as granted summary disposition against it on Coalition 
Contention II.B.4. For the following reasons, the petition is denied. t . 

1. The quality assurance criteria for nuclear power plants are set forth 
in Appendix B to 10 C.F.R. Part 50. Pursuant to 10 C.F.R. 
50.34(b)(6)(ij), the Final Safety Analysis Report (FSAR) accompanying 
an application for an operating license must include "a discussion of 
how the applicable requirements of Appendix ,B will be satisfied." In 
Contention II.B.4, the Coalition asserted that the Seabrook FSAR failed 
to fulfill this mandate insofar as the applicants' operational quality assur
ance program for replacement parts and repair ,work is concerned.2 

In granting the motions of the applicants and the NRC staff for sum
mary disposition of the contention, the Board took note of the acknowl
edged absence of any genuine issue of material fact and concluded that, 
as a matter of law, the FSAR complied with the dictates of 10 C.F.R. 
50.34(b)(6)(jj). The conclusion rested on the following considerations: 

, , 
In [FSARI ~ 17.2.2.4 Applicants have committed to conrorm to the recommenda
tions or Regu!atory Guide 1.33. February 1978. "Quality Assurance Program. 
Requirement[sl (Operation)" .. ~. . . . " 

Applicants have committed to satisry ~ 5.2.13 [ora ~tandard orthe American Nation
al Standards Institute]. "Procurement Materials Control." which requires that pur
chased materials and components associated with sarety-related structures or sys
tems be purchased to specifications ,equivalent to those specified ror the original 
equipment. . . . " , 

Applicants have com milled to Ii program ihat requires that spare a~d replacement 
parts must be purchased 'to meet the technical and quality level equal to that or 
equipment originally purchased. that Inspection be made to assure proper installation 
or replacement parts and materials. that repaired or reworked items must be inspect
ed or tested to assure their acceptability. and that documentation or design changes 
will be acceptable to personnel. .•. 

I Another intervenor in the proceeding liIed an appeal from. and in the alternative sought directed cer
tification of. a discrete ruling contained in the same Licensing Board order. We dismissed the appeal and 
denied directed certification in ALAB-73I. 17 NRC 1073 (l983l. 
2 The full text of the contention is as follows: 

The Quality Assurdnce Program for operations as described in the FSAR does not demonstrate 
how the Applicant will assure that replacement materials and replacement parts incorporated 
into structures. systems. or components important to safety will be equivalent 10 the original 
equipment installed in accordance with proper procedures and requirements. and ~therwise ade
quate 10 proleclthe public heallh and safely. Similarly. Ihe Quality Assurance Program does not 
assure or demonstrale how repaired or reworked structures. systems. or components will be ade
quately inspecled and tested during and aOer the repair or rework and documented in "as built" 
drawings. 
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The NRC StaIT'indicated that at a later date the Applicants must submit a QA 
manual which will set forth the uctual procedures that are being developed. That 
manual will be inspected by Region I personnel prior to the Applicants' receipt of an 
operating license. . .. . 

At this point in time ... Applicants have sumciently outlined in the FSAR how they 
will meet the quality assurance requirements .. 

May 11, 1983 memorandum and order (unpublished) at 28~30. 
2. Before us, the Coalition argues that interlocutory appellate review 

is warranted because the ruling below on Contention II.B.4 is not only 
legally erroneous but, additionally, "affect[s] the basic structure of the 
proceeding in a pervasive or unusual manner" within the meaning of 
Public Service Co. of I"diana (Marble Hill Nuclear Generating Station, 
Units 1 and 2), ALAB-40S, 5 NRC 1190, 1192 (977).J In essence, the 
Coalition's position is that the acceptance by the Licensing Board of ap
plicants' "commitments" to meet the Appendix B quality assurance 
criteria cannot be squared with the Section SO.34(b) (6) (ij) directive that 
the FSAR describe holV those criteria will be satisfied. We are further 
told by the Coalition that the Board's ruling has . "critical implications 
... for the validity of the overall licensing decision." Petition at 9. 

For their part, both the applicants and the staff maintain that" whether 
correct or erroneous, the Licensing Board's ruling does not warrant our 
interlocutory review. In its written response to the petition, the staff 
went on to defend the ruling on the merits.4 According to the staff, the 
"commitment" to which the Licensing Board attached the greatest sig
nificance was the applicants' adoption in their FSAR of the detailed 
guidelines established in Regulatory Guide 1.33 (February 1978), which 
in turn incorporates standards promulgated by the American National 

J Marbl .. llilt estabtished two alternative criteria for the grant of directed certilication. There is no clai'm 
here that the other test is also satislied; I ..... the Coalition does not maintain that the challenged ruling 
threatens it with "immediate and serious irreparable impact which. as a practical matter, could not be al
leviated by a later appeal." 5 NRC at 1192. 
41n an unpublished June 20, 1983 memorandum and order scheduling the Coalition's petition for oral 
argument, we noted our disapproval of the applicants' failure to have treated the merits of the controver· 
sy In their written response. For the guidance of our Bar as a whole. we reiterate the concluding para· 
graph of our discussion on the point: 

[O)ur general e~pectation is that an opposition to a directed certilication petition will include at 
least some discussion of the petitioner's claim of Licensing Board error. (Indeed. more broadly, 
the response to oily motion (and a petition for directed certilication falls In that category) is In
complete if it totally ignores assertions advanced in support of the relief sought by the movant.) 
How comprehensive the discussion of the merits need be will depend. of course. upon the totali
ty of the circumstances of the particular case. Where. as here. the Board below has summarily 
disposed of a principal contention of a party on a subject having 8S much potential safety signili
cance 8S does quality assurance. the respondents to the petition should treat the merits in rea
sonable detail. 

June 20, 1983 memorandum and order at 4·5. 
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Standards Institute (ANSI). As the staff sees it, that adoption -
coupled with the FSAR description of the overall quality assurance pro
gram - sufficed to meet the applicants' Section SO.34(b) (6) (ij) 
obligation. Any further detail, so the argument proceeds, can await the 
issuance of the applicants' quality assurance manual in implementation' 
of the program outlined in the FSAR. Once the manual becomes publicly 
available, the Coalition will be free to submit a new contention if it 
deems the procedures set forth therein to be inadequate io insure 
compliance with the Appendix B criteria. See p. 16, infra. 

3. As seen, the Coalition's petition would have us decide at this inter
locutory stage whether the treatment in the FSAR of the applicants' 
quality assurance program for replacement parts and repair work -
which includes a commitment to comply with the relevant provisions of 
Regulatory Guide 1.33 and the ANSI standards incorporated therein -
is a sufficient "discussion of how the requirements of Appendix B will 
be satisfied" within the meaning of 10 C.F.R. SO.34(b)(6)(ii). Insofar as' 
we are aware, that portion of the regulation has not received prior adju
dicatory scrutiny. And it may be that the Coalition is' right that the 
phrase in question should be interpreted as calling for greater illumina
tion of the details of the quality assurance program than has been sup
plied in this FSAR. But it scarcely follows that the directed certification 
standard has been met. Contrary to the Coalition's claim" it does not 
appear to us that the Licensing Board's interpretation and application of 
Section SO.34(b) (6) (ij) - even if of doubtful validity - perforce will 
have a pervasive or unusual effect upon the basic structure of this 
proceeding. And, as we stressed in HOllston Lighting & Power Co. (Aliens 
Creek Nuclear Generating Station, Unit No. 1), ALAB-63S, 13 NRC, 
309,310-11 (1981), the fact that legal error may have occurred does not 
of itself justify interlocutory appellate review in the teeth of the long
standing articulated Commission policy generally disfavoring such 
review. See 10 C.F.R. 2.730(0. 

4. Notwithstanding the foregoing considerations, there was one 
aspect of the Licensing Board's ruling that became of concern to us early 
in our appraisal of the Coalition's petition. Although'deeming the de
scription of the operational quality assurance program in the FSAR to be 
sufficient compliance with 10 C.F.R. SO.34(b)(6)(ii), the Licensing 
Board took pains to point out that, prior to commencement of facility 
operation, the applicants must supplement that description with a quality 
assurance manual in which "the actual procedures that are being devel
oped" are set forth. See p. 14, sllpra.s The Board did not go on to ad-

S This obligation appears to have its roots in Section II or Appendix B to 10 C.F.R. Part SO. 
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dress explicitly the question whether, when the manual became publicly 
available, the Coalition might file a new contention directed to the ade
quacy of those procedures. But, as previously noted, the staff took a po
sition on that question in its response to the Coalition's petition. In the 
staffs view, the grant of summary disposition on Contention II.B.4 was 
"without prejudice ... to a later assertion by [the Coalition] in the form 
of a contention that the actual procedures, once they are submitted, are
deficient." Response at 11. In this connection, the staff pointed to our 
decision in Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), 
ALAB-687, 16 NRC 460, 469 (1982). We there held that "as a matter 
of law a 'contention cannot be rejected as untimely if it (1) is wholly 
dependent upon the content of a particular document; (2) could not 
therefore be advanced with any degree of specificity (if at all) in advance 
of the public availability of that document; and (3) is tendered with the" 
requisite degree of promptness once the document comes into existence 
and is accessible for public examination.'" 

In common with the staff, it seemed to us that the Coalition's oppor
tunity to challenge the adequacy of the applicants' quality assurance' 
procedures should not hinge upon whether the procedures were fully 
spelled out in the FSAR (as the Coalition has insisted they should -have 
been) or, rather, were reserved for a later-issued manual (as the Licens
ing Board implicitly concluded is permissible). What the staff response 
left unclear, however, was whether, as a practical matter, the Coalition 
would be able to avail itself of our Catawba holding. 

Although Appendix B requires the formulation of detailed quality' 
assurance procedures (see note 5, supra), neither it nor any other Com
mission regulation of which we are aware specifies how far in advance of 
reactor operation the procedures are to be submitted. For present 
purposes, all that was before us on that score was the applicants' repre
sentation in Section 17.2.2.1 of the FSAR that their- quality assurance 
program would be "implemented at least 90 days prior to fuel loading." 
By that time, of course, the evidentiary record in this proceeding well 
could be closed. 

In the circumstances, we decided to hear oral argument on the petition, 
and'to direct the parties to discuss at argument, inter alia, the question 
of the remedy that would be open to the Coalition were the detailed 
quality assurance procedures not to become publicly available until after 
the evidentiary record had closed. June 20, 1983 memorandum and 
order at 5-6. 

5. Between the issuance of our June 20 order and the date of argu
ment (July 13), there were two developments having a bearing on our, 
inquiry. First, on June 30, the Commission reversed in part our Catawba 
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decision. CLI-83-19, 17 NRC 1041. The Commission held that, even if 
it were to satisfy the three-part test we laid down in ALAB-687 (see. p. 
16, supra), a belated contention nonetheless is amenable to rejection on 
the strength of a balancing of all five of the late intervention factors set 
forth in 10 C.F.R. 2.714(a).b Second. in a July 5 letter, applicants' coun
sel advised us that a number of the detailed quality assurance procedures 
within the scope of Contention II.B.4 are now both formulated and 
available for inspection and that the balance would be so available no 
later than October 1, 1983.7 (Presumably, the totality of the procedures 
constitutes the manual to which the Licensing Board referred,) 

Given these developments, at oral argument we sought the views of 
counsel for the applicants and the statT respecting whether, in the event 
that the Coalition were 10 prevail on the good cause jaclor (i.e .• to satisfy 
each element of the three-part Catawba test), there might nonetheless 
be room for the Licensing Board to reject a new quality assurance con
tention on the basis of the other Section 2.714(a) factors - particularly, 
the fifth factor. 8 (As scarcely requires elaboration, the outcome of the 
balancing of the five factors in a specific case will turn upon the particu
lar circumstances of that case.) Both counsel responded in the negative 
- without, of course, conceding that, in fact, the Coalition will be able 
to make the requisite good cause showing. App. Tr. 41-42, 44, 52, SS. 
We agree with that assessment. This being so, we are now persuaded 
that, far from doing violence to the basic structure of the proceeding or 
to the Coalition's participational rights, the Licensing Board's interpreta
tion of Section SO.34(b)(6)(ij) is of relatively little true significance.9 

b Those nve factors are: 
(j) Good cause, if any. for failure to me on time. 

(ii) The availability of other means whereby the petitioner's interest will be protected. 
(iii) The extent to which the petitioner's participation may reasonably be expected to assist in de

veloping a sound record. 
(iv) The extent to which the petitioner's interest will be represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay the 

proceeding. 
The Commission did agree that our "three-part test constitutes a reasonable and useful test of the 

good cause factor as applied to late-med contentions based solely on information contained in institu
tionally unavailable licensing-related documents." ClI-83-19. 17 NRC at 1047. It held in effect. 
however. that. in a particular case. a Board might conclude that. although there was good cause for the 
late submission of the contention. the other four factors operated to outweigh that consideration. 
7 As we understand it. in no event will the evidentiary record in this proceeding close prior to this 
December. 
8 Patently, the acceptance of the contention would broaden the issues and might bring about some mea
sure of delay in concluding the proceeding <the nfth factor). 
9 One of the prongs of the Catawba good cause test is that the contention be "tendered with the requi
site degree of promptness once the document comes into existence and is accessible for public 
examination." S ..... p. 16, supra. Although portions of the quality assurance procedures may have been 
available for some time. counsel for the applicants acknowledged that. "through no fault" of its own. 

(CfJlIIIIIlHOtf) 
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To be sure; the Coalition would have preferred the FSAR to contain 
greater detail' regarding the implementation of the applicants' quality 
assurance program for replacement parts and repair work. And it is 
equally true th'at, had that detail been provided (as the Coalition main
tains was mandated by the regulation), the Coalition might not be faced 
with the possible future burden of justifying the filing of a late conten
tion from the standpoint of the good cause factor as delineated in 
Catawba. But that burden should not be a difficult one to fulfill if what" 
ever contention the Coalition were to advance following receipt of the 
complete quality assurance 'manual rests upon the disclosures in that 
manual, rather than upon information that was available to it from other 
sources at the time Contention II.B.4 was filed. 

The Coalition's petition for directed c~rti'fication' is denied. 
It is so ORDERED. ' 

, I 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

'" , 

., 

I' . 

Ihe Coalilion had nOI been previously aware or Ihe piecemeal release and Ihal, in any evenl, Ihe proce
dures are inlended 10 be made available ror review and inspcclion as a single uni!. App. Tr. 32·33. S,'" 
also App. Tr. 70. In Ihis case, Ihererore. Ihe clock will Slar! 10 run ror Ihe Coalilion on Ihe dale Ihal Ihe 
lasl qualily assurance procedure dealing wilh replacemenl paris and repair work becomes publicly. 
available. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-735 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Christine N. Kohl 

Dr. Reginald L. Gotchy 

In the Matter of Docket Nos. STN 50-454-0L' 
STN 50-455-0L 

COMMONWEALTH EDISON COMPANY 
(Byron Nuclear Power Station, 

Units 1 and 2) July 27,1983 

The Appeal Board dismisses the NRC staffs appeal from, and denies 
its alternative' motion for directed certification of, the Licensing Board's 
unpublished July. i, 1983 memorandum and order in which the Board, 
inter alia. directed the staff to present evidence that the staff asserts 
would require it to disclose information about confidential investigations 
that could result in their compromise. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

Almost without exception, an appeal board will undertake discretion
ary interlocutory review only where the ruling below either (1) threat
ened the party adversely affected by it with immediate and serious ir
reparable impact which,. as a practical matter, could not be alleviated by 
a later appeal or (2) affected the basic structure of the proceeding in a 
pervasive or unusual manner. Public Service Co. of Indiana (Marble Hill 
Nuclear Generating Station, Units I and 2), ALAB-405, 5 NRC II 90, 
1192 (977). 
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ADJUDICATORY HEARINGS: RESOLUTION OF FACTUAL' 
ISSUES (REPRESENTATIONS OF COUNSEL) 

Questions of fact are not susceptible of resolution on the basis of noth
ing more than the generalized representations of counsel who are un
equipped to attest on the basis of their own personal knowledge to the 
accuracy of the representations. See, e.g., Charles River Park "A" Inc. v. 
Department of Housing and Urban Development, 519 F.2d 935,939 (D.C. 
Cir. 1975). See a/so Cohen v. Massachusetts Bay Transportation Authority, 
647 F.2d 209,213-14, (Ist Cir. 1981); Stokes v. United States, 652 F.2d I 
(7th Cir. 1981). Cf, Fed. R. Civ. P. 56(e); 10 C.F.R. § 2.749(b). 

RULES OF PRACTICE: PROTECTIVE ORDERS 

In the absence of evidence to support a belief of a risk of breach, a 
licensing board may assume a protective order will be obeyed. Houston 
Lighting & Power Co. (Aliens Creek Nuclear Generating Station, Unit 
0, ALAB-535, 9 NRC 377, 400 (1979). ' 

FEDERAL COURTS: COLLATERAL ORDER DOCTRINE 

The "collateral order doctrine" in federal practice permits the immedi
ate appeal of orders that "finally determine claims of right separable 
from, and collateral to, rights asserted in the action, too important to be 
denied review and too independent of the cause itself to require that ap
pellate consideration be deferred until the whole case is adjudicated." 
Cohen v. BenefiCia/Industrial Loan Corp., 337 U.S. 541, 546 (1949). 

APPEARANCES 

Steven C. Goldberg and Mitzi A. Young for the Nuclear Regulatory 
Commission staff. 

Jane M. Whicher, Chicago, Illinois, for the intervenors, the Rockford 
League of Women Voters and DAARE/SAFE. 

Joseph Gallo, Robert G. Fitzgibbons, Jr., and Lisa C. Styles, 
Washington, D.C., for the applicant, Commonwealth Edison 
Company. 
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Thomas Devine, Billie Pirner Garde, and John Clewett, Washington, 
D.C., for the amicus curiae, Government Accountability Project, 
Institute for Policy Studies. 

·MEMORANDUM AND ORDER 

The NRC staff has appealed from, and in the alternative moved for 
directed certification of, an unpublished July I, 1983 memorandum and 
order of the Licensing Board in this operating license proceeding ("July 
1 order"). Responses to the motion for directed certification were filed 
by the applicant, the joint intervenors,! and the Government Accounta
bility Project of the Institute for Policy Studies as amicus curiae.2 On full 
consideration of the papers before us, and for the reasons set forth 
below, we deny directed certification. In addition, the staffs appeal is 
dismissed. 

1. It is not necessary to canvass in great detail here the background of 
the controversy. Suffice it to say that the July 1 order was preceded by a 
June 21, 1983 unpublished memorandum and order ("June 21 order") 
in which, on the motion of the joint intervenors, the Licensing Board 
reopened the record on quality assurance issues. That motion was found
ed upon the sworn statement of John Hughes, a quality assurance 
inspector formerly assigned to the Hatfield Electric Company (a con
struction subcontractor for the Byron facility). In that statement, Mr. 
Hughes asserted a number of specified irregularities in the execution of 
the quality assurance program pertaining to the work performed by 
Hatfield.3 

For its part, the July 1 order served principally to memorialize the sub
stance of conferences that the Licensing Board had held with the parties 
by telephone in the wake of the June 21 order. The Board first took note 
of·the directive in the June 21 order that the parties be prepared" 'to 
present a full evidentiary showing and explanation of the pertinent in
vestigations of Hatfield Electric's quality assurance program and the sub
sequent reinspections.' " July 1 order at.I. In this connection, the Board 

! The Rockford League of Women Voters and DAARE/SAFE. 
2 The Projecl's mOlioR for leave 10 file an amicus curioI' brief, which accompanied its response, is hereby 
granted. 
31n a companion order issued on Ihe same day, Ihe Licensing Board granled Ihe joinl inlervenors' fur· 
Iher request 10 allow the lestimony of Mr. Hughes. 
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alluded to the previously received direct testimony of NRC officials in 
Region III (which has territorial inspection jurisdiction over facilities 
located, as is Byron, in Illinois) that: 

Three additional persons have provided allegations related to work performed or 
being performed by the Hatfield Electric Company and these allegations are now 
under NRC investigation. These allegations are in the areas of records, QC lquality 
controll inspector qualification and certification, hardware, design and drawing 
control, corrective action, housekeeping, and inspector independence. Approximate
ly half of these allegations were previously identified by routine and nonroutine 
inspections, and will be resolved by routine inspector follow up. The remaining alle
gations are being evaluated jointly and severally by the Office of Investigations and 
Region III. The results of the inspections or investigations will be documented at 
some future time. 

Id. at 1-2. The Board went on to reiterate that, as it had explained in 
one of the telephone conferences, the ordered evidentiary presentation 
is· to cover "all aspects of the Hatfield QA/QC program referred to in the 
Region III testimony." Id. at 2. 

The Licensing Board then addressed the staffs insistence that it 
would not comply with the directive to present evidence elaborating on 
the Region III testimony because, " 'as a matter of policy, [it] will not 
disclose detailed information about allegations which are the subject of 
ongoing inspections and investigations (including those by the Office of 
Investigations) because such disclosure has the potential to compromise 
the inspection and investigation of the matters.' "·Ibid. On that score, 
the Board observed, inter alia, that the staff "has failed to explain or 
even discuss why traditional procedures such as in camera hearings and 
protective orders would not serve to protect the effectiveness of the in
vestigations and inspections. Nor does the Staff provide an explanation 
why it believes, if it does, the Board can proceed' to a decision on the 
factual issue without the evidence covered by the order." Id. at 3. 
Indeed, the staff had not provided "any advice to the Board whatever, 
other than to advise [it] to accept the premise that [it] cannot inquire 
into pending investigations." Ibid. Accordingly, as the Board saw it, it 
was "left with no choice but to direct the Staff to present evidence on 
the cited portion of the Region III testimony." Ibid. 

Finally, the Licensing Board addressed the question whether the staff 
should be required "to provide in advance of the hearing relevant infor
mation on the confidential investigations." Id. at 3-4. Observing that the 
staff opposed the imposition of such a requirement "on the basis of 10 
C.F.R. 2.790[(a)](7) which may exempt from disclosure investigatory 
records compiled for law enforcement purposes," the Board responded: 
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Here again the staff would no{. consider the possibility of protective orders as 
anticipated by 10 CFR 2.744(e) anti. of course. the Board has no way of knowing 
whether all of the information is covered by exemption (7) of Section 2.790 or 
whether an exception t.o exemption' (7) is in order. Accordingly. the Staff is directed 
to produce relevant documents in advance of the'reopened proceeding. This order 
does not prohibit the Staff from declining to produce documents exempt from 
production on other grounds. e.g •• privilege. or from seeking a protective order 
against improper disclosure by other parties. 

Id. at 4.4 
2. The standards for the grant of directed certification are well 

established: 

Almost without exception in recent times, we have undertaken discretionary inter
locutory review only where the ruling below either (J) threatened the party adverse
ly affected by it with immediate and serious irreparable impact which. as a practical 
matter. could not be alleviated by a later appeal or (2) affected the basic structure of 
the proceeding in a pervasive or unusual manner. 

Public Service Co. of Indiana (Marble Hill Nuclear Generating Station. 
Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (977). The staff does 
not maintain here that the second of these criteria is satisfied. Rather, 
its motion rests entirely upon the first criterion. We are told that "the 
disclosure of detailed information regarding allegations which the NRC 
has not yet inspected or investigated could seriously compromise the in
spection and investigations of the pending allegations and the Commis
sion's ability to pursue future investigations of safety-related matters, 
thereby injuring the Commission's ability ,to protect the public health 
and safety." Motion at 10-11. This same broad assertion is repeated 
throughout the motion, with respect to both the evidentiary presentation 
and the prehearing disclosure of documents that has been ordered by 
the Licensing Board, See, e.g., id. at 12, 15, 17. 

The difficulty with this line of argument is that it is advanced by staff 
counsel, entirely unsupported by the affidavit of any NRC official actual
ly responsible for the conduct of either inspections or investigations. 
Whether a particular NRC investigation or inspection might be compro
mised by disclosures of the type ordered by the Licensing Board here is 
a question of fact, not of law. A~ such, it is not susceptible of resolution 
in the staff's favor on the basis of nothing more than the generalized rep
resentations of counsel who are unequipped to attest on the basis of 

4 At the conclusion of the order. the Board announced that the reopened hearing would commence on 
August 9, 1983. It now appears, however, that the required staff evidentiary presentation in controversy 
here will not. in any event. be received at that time. See Licensing Board Memorandum and Order 
Denying Stay Application. lBP·83-40. 18 NRC 93.103 n.7 (1983). 
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their own personal knowledge to the accuracy of the representations. 
See, e.g., Charles Rh'er Park "A" Inc. v. Department of Housing and Urban 
Development, 519 F.2d 935, 939 (D.C. Cir. 1975). See also Cohen v. 
Massachusells Bdy Transportation Authority, 647 F.2d 209, 213-14 (Ist 
Cir. 1981); Stokes v. United States, 652 F.2d 1 (7th Cir. 1981). (r. Fed. 
R. Civ. P. 56(e);10 C.F.R. 2.749(b) (affidavits in support of a motion 
for summary judgment or disposition "shall set forth such facts as would 
be admissible in evidence and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein"). 

In its motion (at 2 n.2), the staff pointed out that the "inspection',' 
and "investigation" functions that it lumps together in its argument are 
performed by two separate entities within the Commission: 
"inspections are done by NRC Regional.personnel and investigations by 
the Office of Investigations (01)." The footnote goes on to stress that 
01 is not represented by the Office of the Executive Legal Director (i.e., 
the office that authored the motion and the assertions therein).5 
Nonetheless, we are told, "reference to investigations is appropriate be
cause the potential compromise of NRC. activities is equally important 
with respect' to both inspections conducted by the Staff and investiga
tions undertaken by 01." Ibid. (emphasis supplied). 

In these circumstances, crucial significance attaches to the failure of 
the staff to have buttressed its pivotal assertion with the affidavits of offi
cials of both Region III and 01 possessing firsthand knowledge of the 
possible impact of the Licensing Board's disclosure order on the carrying 
out of their respective responsibilities. Surely, if they in fact subscribed 
to staff counsel's sweepirig claim, it is reasonable to suppose that those 
officials would have been prepared not merely to go on record to that 
effect but, as well,' to provide under oath the requisite underlying detail. 
Be that as it may, absent any such undertaking, neither the Licensing 
Board nor we could justifiably accept the claim.6 

5 For organilational purposes. 01 is regarded as a "Commission starr' office: I.t' .• it reports directly to 
the Commission rather than (as do the Region III personnel concerned with reactor inspections) to the 
Executive Director for Operations. The Office of the Executive Legal Director is not charged with the 
responsibility of representing Commission starr offices in adjudicatory mailers or providing them with 
legal advice. Rather. as we understand it. such offices must look to the Office of the General Counsel 
for any desired representation and advice. 
6 On July 22. 1983 Ben B. Hayes. the 01 Director. responded to a leiter sent over a month earlier (on 
June 21) by Judge Ivan W. Smith, the Licensing Board Chairman, to Eugene T. Pawlik, the Director of 
the 01 field office located in Region III. (01 is headquartered in Bethesda, Maryland. but has field per-· 
sonnel stationed in each of the five NRC regions.) In his leiter. Judge Smith requested the voluntary 
cooperation of 01 in certain particular respects with regard to the further evidentiary hearing on the re
opened quality assurance issues. (01 is not a party to this proceeding.) Although staling his belief that 
compliance with some of Judge Smith's specific requests of 01 might compromise the ongoing 
investigation. Mr. Hayes did not address explicitly or implicitly the Licensing Board's July I order. 
Moreover. Mr. Hayes' leiter neither was before the Licensing Board nor properly can be treated as part 
of the record before us. 
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Even were we to overlook these considerations and to adopt uncritical
ly 'counsel's premise that public disclosure of the sought information 
might compromise inspections and investigations, the staffs request for 
our intercession at this juncture would still be lacking a sufficient 
foundation. We do not understand the Licensing Board to be insistent 
that the information supplied by the staff be made publicly available. See 
p. 22, supra. The staff appears to recognize as much but argues that, 
even if the information were disclosed to the parties in camera and 
under an appropriate protective order, there would remain the risk that, 
inadvertently or otherwise, the protective order would be violated and 
the information communicated to individuals who are the target of the 
investigation or inspection. Motion at 12. . 

But the same could ·be said of the disclosure of any information to the 
parties to an adjudicatory proceeding under the aegis of a protective 
order. Up to this point at least, licensing and appeal boards have acted 
on the assumption that protective orders will be obeyed. Houston Lighting 
& Power Co. (Aliens Creek Nuclear Generating Station, Unit 1), 
ALAB-535, 9 NRC 377, 400 (979). On that assumption, boards have 
permitted the disclosure to parties of a wide variety of sensitive informa
tion - including the details of plant security plans. See, e.g., Pacific Gas 
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
ALAB-592, 11 NRC 744, 746, and ALAB-600, 12 NRC 3 (980); Con
solidated Edison Co. (Indian Point Station, Unit No.2), ALAB-I77, 7 
AEC 153 (1974). But see Houston Lighting & Power Co. (South Texas 
Project, Units 1 and 2), ALAB-639, 13 NRC 469, 477 (majority), 
484-85 (dissent) (t 980. To our knowledge, there has never been a 
breach of an NRC protective order that seriously threatened the conti
denti~lity of the information revealed under that order. If, nevertheless, 
the staff has some basis for believing that there is an actual, as opposed 
to purely theoretical, risk of such a breach here, it had the obligation to 
document that basis. 

In sum, the staff has failed to buttress adequately on the record its 
claim that the ongoing inspections and investigations into the pertinent 
allegations might be seriously compromised. Thus, it has failed to satisfy 
the first of the two Marble Hill criteria (see p. 23, supra), and there is 
simply no cause for our stepping into the controversy. We therefore 
deny the staffs motion without prejudice to its seeking Licensing Board 
reconsideration of the July 1 order. 7 Any motion for such relief, 

7 For a like reason. we reject the applicant's suggestion that the Licensing Board's order warrants ulti
mate referral to the Commission to "reconcile conflicting policy considerations." Response 8t 29. 
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however, must be grounded upon a concrete showing, through appropri
ate affidavits rather than counsel's rhetoric, of potential harm to the in
spection and investigation functions relevant to this case. 

3. In light of the foregoing, there is also no justification for keeping 
the staff's appeal. from the July 1 order on our docket. That appeal is 
founded on the "collateral order doctrine" set out in Cohen v. Beneficial 
Industrial Loan Corp., 337 U.S. 541, 546 (1949).8 As the stafT acknowl
edges (Motion at 3 n.4), we have previously observed that "[w]hether a 
disclosure order of the kind in question" comes within that doctrine "is 
an issue about which the federal courts are themselves divided." South 
Texas, supra, 13 ,NRC at 472.9 We see no need here to endeavor to 
reconcile the conflicting judicial views respecting the reach of the 
doctrine. For, even were we to conclude that it lies, the appeal would be 
unsuccessful for essentially the same reason as the motion for directed 
certification has been denied, i.e., the failure of the'staff to establish that 
it, has a substantial claim of Licensing Board error. This being so, the 
appeal is dismissed. ,,' 

The staffs motion for d'irected certification and appeal are, 
respectively, denied and dismissed without prejudice ,to the filing of a 
motion 'with the Licensing Board for reconsideration of that Board's July 
1, 1983 order. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

( . 
. r' 

8 As described in. Cohen. the doctrine ~rmhs the imm~diate appeal of orders that "finally determine' 
claims of right separable from, and collateral 10, righls asserled in Ihe aClion, 100 imporlanl to be denied 
review and too independent of the cause itself to require that appellate consideration be deferred until 
the whole case is adjudicaled." 337 U.s. al 546. 
91n this regard, see In re Unitt!d Statt!s. 565 F.2d 19, 21 (2d Cir. 1977>, rtrl. dt!nied sub nom. Be/l v. 
SOCialist Workers Party. 436 U.S. 962 (1978), and Southern Methodist Un/v. Ass'n v. Wynne <I Jaffe. 599 
F.2d 707, 711·12 (5th Cir. 1979>, ciled in n.8 of the South Texas opinion. 
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The Licensing Board rules that although pipe supports expand when 
heated by environmental conditions that occur in the containment 
during a loss-of-coolant accident,the stresses that occur within those 
supports due to thermal stress are n.ot required either by the staff guid
ance or applicable code provisions to be considered in designing the 
supports. However, intervenors are not barred from introducing evi
dence that failure to consider thermal stress would lead to design insta
bilities that are unacceptable under the Commission's general design 
criteria. Although thermal stress need not be considered, the expansion 
of a pipe support under loss-of-coolant accident conditions will place 
stress on its end points. These stresses on anchors, concrete and pipes 
must be considered during the design of these systems. 
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LOSS-Of-COOLANT ACCIDENT: PIPE SUPPORTS 

Stress that would be placed on supports and pipes by the expansion of 
pipe supports under LOCA conditions must be considered in the design 
of those supports and pipes. However, under applicable staff guidance 
and industry codes, design consideration need not be given to thermal 
stress that occurs within the pipe supports because the expansion of the 
support is constrained. Intervenors may, however, introduce evidence 
that casts doubt on the stability of individual supports as a result of ther
mal stress not having been considered in the design of those supports. 

ASME CODE 

When the American Society of Mechanical Engineer's (ASME) Code 
is applicable to a nuclear plant pursuant to Commission regulations, the 
Board must interpret the Code to determine its applicability to the licens
ing proceeding. The general principle of the Code that only ASME may 
interpret its Code is not binding on licensing boards. 

REGULATORY GUIDES 

It is appropriate for a licensing board to interpret a Regulatory Guide 
that applies an ASME Code section. To the extent that the Guide applies 
a Code provision in a setting for which it was not origimilly intended, in
terpretation of the Guide does not constitute a Board interpretation of a 
Code provision. . 

TECHNICAL ISSUES CONSIDERED 

Thermal stress in pipe supports (under LOCA conditions) 
LOCA (thermal stress in pipe supports) 
Free-end displacement 
Expansion stresses 
Self-balancing stress 
Design conditions (meaning under the ASME Code) 
Repetitive loads 
Elastic action 
Shakedown into elastic action. 
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MEMORANDUM AND ORDER 
(Thermal Stress in Pipe Supports) 

Citizens Association for Sound Energy (CASE) has argued that the 
pipe supports attached to piping systems that must function during a 
loss-of-coolant accident (LOCA) must be analyzed to determine whether 
they would function properly under the elevated temperatures in the 
containment that would be expected to occur during a LOCA. 

There is no argument with CASE's basic proposition. Obviously, plant 
systems which are designed to mitigate a LOCA must be able to operate 
in the environmental conditions that would occur in the containment 
during a LOCA. 

There also is no basic disagreement with' the way in which a LOCA 
would affect the pipe supports. LOCA conditions would cause a tempera
ture rise in the containment of somewhere between 180°F and 210°F. 
The steel pipe supports would expand more and would heat far more 
rapidly than the concrete containment. Because the supports lie between 
anchors fixed in the concrete, or between concrete surfaces, or between 
a concrete surface and a pipe, this thermal expansion would be 
constrained. This constraint will generate forces on the surfaces to which 
the supports are affixed and it also will generate stress within the support 
itself. 

There is no argument among the parties about the need to analyze the 
effect of this thermal expansion on the· anchors, surfaces and pipes to 
which pipe supports are affixed. The Staff of the Nuclear Regulatory 
Commission (staff) and Texas Utilities Generating Company, et 01. 
(applicant) agree that these stresses due to the expansion of the supports 
must be analyzed. 

The difference among the parties is solely with respect to how thermal 
stresses, lying entirely within" the supports themselves, should be 
treated. CASE argues that these forces must be analyzed in combination 
with other forces acting on the supports in order to determine whether 
they would "fail" from these combined loads. Applicant and staff argue, 
on the" other hand, that there is no regulation, regulatory guide or provi
sion of the American Society of Mechanical Engineers (ASME) Boiler 
and Pressure Vessel Code (Code) that requires applicant to analyze ther
mal stresses in the design of pipe supports. They argue that these forces, 
which they consider to be "self-limiting" and of minimal engineering 
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importance, are easily accommodated within the design margins being 
used at Comanche Peak.! 

The purpose of this decision is to review the regulations, guidance 
and Code provisions and to determine what they require of the 
applicant. The scope of our inquiry is limited to these regulatory 
materials. Our conclusions concerning these materials do not preclude 
CASE from demonstrating - as they have attempted to do through evi
dence already presented to us - that particular supports fail to meet the 
Commission's general design criteria. Since CASE has come forward 
with some evidence on these matters, thus meeting the burden of going 
forward, the burden of proof rests with the applicant. 

I. BACKGROUND AND DEFINITIONS 

Interpretation of applicable regulatory materials to the proper treat
ment of thermal stress in pipe supports is a tangled web. As different 
Code provisions have been interpreted and oral argument has 
progressed, the positions of the parties on these Code provisions has not 
always remained constant. Indeed, the Board itself had at one point 
thought it understood these materials but then reconsidered, calling for 
more oral argument. The principal relevant oral arguments were heard 
on May 16, 1983 and again on June 13, 1983; these arguments are part 
of our transcript. 

Although we are convinced that we have now arrived at the correct in
terpretation of the applicable materials, we are concerned that the 
ASME Code may not be as useful a document as it should be. In 
particular, it is ASME's practice to promulgate Code provisions and 
amendments without any statement of purpose or of objectives. This is 
contrary to the practice of legislatures and regulatory agencies, which 
recognize that a discussion of the objectives for which words are drafted 
can be most helpful in efficiently interpreting and using those words. 
We believe that ASME could improve the usefulness of its Code if 
future amendments were accompanied by statements of purpose. 

In this instance, the interpretive problems posed by the Code revolve 
around developing a consistent interpretation for the terms "thermal 
stress," and "free-end displacement." Along the way, we also have had 
to learn the irrelevance of "expansion stresses," which are defined by 

! Applicant also argues, from a worst-case analysis, that its supports can accommodate thermal stresses 
adequately. Since CASE has presented evidence concerning the adequacy of these analyses for assuring 
the safety of the upper lateral restraint and the moment restraint, and since the parties have not yet filed 
Iindi!lS;s on this evidence, we refrain from addressing the validity of this evidentiary argument. 
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Code subsection NB-3213.20 to be limited only to "the piping system," 
rather than to pipe supports. 

The principal confusion affiicting our consideration has been between 
"free-end displacement" and "thermal stress." Code subsection 
NB-3213.19 defines free-end displacement as: 

... the relative motions that would occur between an allachment and connected 
structure ... if the two members were separated. Examples of such motions are 
those that would occur because of relative thermal expansion of piping, equipment, 
and equipment supports, or because of rotations imposed upon the equipment by 
sources other than the piping. 

For this definition to come into play, there must be concern for an at
tachment and connected structure and for some motion that would 
occur but for the connection between these two. However, the source of 
the motion is not specified. Thermal expansion of piping is one listed 
example. Applicant has suggested that differential building settlement or 
differential seismic displacements also are examples.2 

To understand thermal stress, defined in subsection NB-3213.13, we 
consider it helpful to analyze the first two sentences of the definition 
separately. The first sentence is: 

Thermal stress is a self-balancing stress produced by a nonuniform distribution of 
temperature or by differing thermal coemcients of expansion. 

It appeared to us that the most likely way for the stress we were con
cerned with to fall within this definition would be if it resulted from 
"differing thermal coefficients of expansion." Because we were not sure 
whether that aspect of the definition covers the phenomenon that we are 
concerned about, we asked the parties to comment on what would 
happen if a steel pipe were attached along a diameter of the inside of a 
steel cylinder (a steel diameter), of the same type of steel, and the two 
were uniformly heated. The parties agreed that the unit .would expand 
uniformly and that there would be no thermal stress. This clarifies for us 
that if the cylinder were made of concrete, which has a lower coefficient 
of expansion than the steel diameter, that a stress. generated when the 
unit is heated would be the result of differential coefficients of 
expansion. 

In addition, if uniformly heated air circulated around our hypothetical 
concrete cylinder, a portion of the stress would be due to differences of 

2 Tr. 7551. 
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heat transfer. The steel diameter would heat faster, causing a non
uniform distribution of temperature in the concrete-steel unit. This also 
would give rise to thermal stress. 

The most enigmatic part of the Code sentence that we are analyzing is 
the first clause, which calls thermal stress "self-balancing." After lengthy 
deliberation, we conclude that thermal stresses may be defined as 
"self-balancing" because the only portion of the stress from thermal ex
pansion that is being called "thermal stress" is the stress occurring 
within the heated component because it is confined and cannot expand. 
Hence, thermal stress is the stress resulting within a component itself in 
order to balance the stress created because the component cannot 
expand . 

. This interpretation of the first sentence of the definition is consistent 
with the second, somewhat clearer, sentence: 

Thermal stress is developed In Q solid body whenever a volume of material is pre
vented from assuming the size and shape that it normally should under a change in 
temperature. (Emphasis added.) 

This sentence makes it clear that thermal stress is generated because a 
solid body is prevented from expanding due to a change in temperature. 
Furthermore, the stress involved exists in the solid body itself. 

This explication clarifies for us the relationship between free-end dis
placement and thermal stress. When a solid body (say a pipe support) is 
affixed at its ends (possibly to two anchors set in concrete), heating that 
body will make it want to expand. Because the ends are prevented from 
moving outward by the anchors, there will be a constraint of free-end 
displacement, placing stress on the anchors. This also causes an equal 
and opposite reaction within the solid body itself. This "self-balancing" 
reaction in the solid body itself is called thermal stress. ' 

'II. ,CODE PROVISIONS FOR DESIGNING 
LINEAR TYPE SUPPORTS 

Code section NF-3230, "Design of Linear Type Supports. by 
Analysis," is the controlling section for the design of linear supports. 
The first subsection, which deals with "design, normal, and upset condi
tions" is controlling. 

The reason this first subsection controls is not apparent from the 
Code itself. LOCA conditions are not design conditions, as is apparent 
from Code section NA-2141, which states: 
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The temperatures, pressures, and mechanical loads to which components and sup
ports are subjected. in conseque~ce of plant or system operating conditions are 

. referred to in this Section as component or support Design or Service Loadings. 

This section does not apply either to emergency conditions or to faulted 
conditions, which are dealt with in the other subsections. 

The reason that subsection (a) is applicable is by operation of Regula
tory Guide 1.124, a staff guidance document to which applicant is 
committed. The purpose of this regulatory guide is to provide service 
limits arid loading combinations for class 1 linear-type component sup
ports because "failure of members designed to support safety-related 
components could jeopardize the ability of the supported component to 
perform its safety function." Regulatory positions 8 and 5 (a) of that 
guide permit stress limits in pipe supports to be increased beyond limits 
that are otherwise applicable, provided that the increase is made pur
suant to the provisions of NF-3231.1 (a). 

That key subsection states: 

The stress limits for Design, Normal, and Upset conditions are identical and are 
given in Appendix XVII. The allowable stress for the combined mechanical loads 
and effects which result from constraint of free-end displacements (NF-3213.IO), 
but not thermal or peak stresses, shall be limited to three times the stress limits of 
XVI\-2000. 

Now is the time that we reap the fruit of our careful consideration of the 
meaning of "free-end displacements" and "thermal stresses." With re
spect to pipe supports, loads on them from constraint of free-end dis
placements would be loads external to themselves, such as loads caused 
by the thermal expansion of pipes. However, the internal forces called 
thermal stresses are expressly excluded from consideration by this 
subsection.3 

CASE has argued, however, that this subsection was never intended 
to cover LOCA-type thermal stresses. We accept that argument because 
of our interpretation of "design ... conditions" to which this section 
applies. Consequently, we also accept CASE's argument that the thermal 
stresses excluded by this subsection were primarily hot spots on pipe 
supports caused by the heating of pipes to which they were attached. 

This analysis leads us to believe that, despite all parties' contrary 
beliefs, the question we are dealing with is not really a.question of Code 

3 Applicant and staff have urged that we consider a subsequent version of the Code as reinforcing our 
conclusions about thermal stresses. See Code. Winter 1982 Edition. Section NF-3121.11 (CASE Exhibit 
839. following Tr. 6242), We are urged to consider this revision merely explanatory and clarifying. 
However. we do not need to decide whether to reply on this revision because we are already convinced 
of the meaning of the ASME Code. 
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interpretation at all. What we must determine is the intent of the staff of 
the Commission in applying this subsection to a purpose for which it 
was not originally intended. 

It is our conclusion that the staffs reference to this subsection, for 
use in LOCA situations, has the effect of broadening the original intent 
of the .Code. Regulatory position 5(a) of the Regulatory Guide (applied 
to emergency and faulted conditions by Regulatory position 8) refer
ences' a Code section which included the language ··but not thermal 
... stresses." The meaning of that language, in light of the Code's defi
nition of thermal stresses, was to exclude all thermal stresses (internal 
to the solid body itselO. Although this was broader than the- original 
intent of this Code section, as we have construed it, the staff could have 
anticipated this problem and could easily have provided (had it thought 
it necessary) that some kinds of thermal stresses must be considered. By 
remaining silent on this point, the Regulatory Guide appears to adopt 
the Code's definition of thermal stresses. 

We are convinced that this interpretation is correct, in part because 
we are convinced that it is consistent with plant safety. The thermal 
stresses from a LOCA are expected to occur at most once within the life 
of the plant. Obviously, these stresses are not cyclical. So there is no 
reason to consider whether they exceed twice yield {or three times the 
stress limits, which are two-thirds of yield).4 Only repetitive loads that 
exceed twice yield will cause a support to break down into elastic action; 
shakedown into elastic action will not occur as the result of a single appli
cation of thermal stress.s Even for a thermal stress of about 200°F, a 
beam would expand only 0.001 inch per inch - a one-time stress that is 
well within the margin of safety applicable to pipe supports in nuclear 
plants.6 

III. THE BOARD'S ROLE 

At various times during the oral arguments concerning interpretation 
of the Code, the parties have expressed discomfort that the Board con
siders this a matter of legal interpretation of documents rather than of 
expert opinion. CASE has even argued that this Board cannot properly 
interpret the Code, which ~ies exclusively within the prerogative of 
ASME, which has procedures for obtaining Code interpretations. 

4 Testimony or Mr. Michael Vivirito. applicant's expert witness. at Tr. 5893·94. 
sid. at Tr. 5893·95. 
6 Id. at Tr. 5896. 
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Fortunately, our path through the legal materials led us to the conclu
sion that the key issue was the interpretation of a Regulatory Guide, in 
light of the Code. There could be no issue more clearly within the pre
rogatives of this Board. However, even were this a Code interpretation 
issue, we would still consider it our prerogative, in part because it is im
practical to delay licensing proceedings to await ASME action. Even 
more important is the responsibility of this Board to form its own inde
pendent conclusions about licensing issues. We do not believe that regu
lations that reference the ASME Code were ever intended to give over 
the Commission's full rulemaking authority to a private organization on 
an ongoing basis; nor do we think that a private organization was intend
ed to become the authority concerning criteria necessary to the issuance 
of a license. ' 

ORDER 

For "all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 6th day of July 1983, 

ORDERED 
That the legal interpretations contained in the accompanying memo

randum are the opinion of the Board and are ordinarily subject to a 
motion for reconsideration only if it is filed within ten days of service of 
this decision. The deadline for filing of motions for reconsideration may 
be exceeded only if a party demonstrates good caus'e. ' 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

, " 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan 
ADMINISTRATIVE JUDGE 

, ,'. 

Kenneth A. McCollom 
ADMINISTRATIVE JUDGE 
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The Licensing Board holds that a decision of the Secretary of Labor, 
concerning discharge of a whistleblower by a major contractor of the 
applicant, is binding on the applicant by operation of the doctrine of col
lateral estoppel. Accordingly, facts necessary to the Secretary's decision 
and relevant to the licensing action are binding on the Licensing Board. 

COLLATERAL ESTOPPEL 

'Fhere is sufficient identity of interest between applicant and a major 
contractor that an administrative decision by the Secretary of Labor 
against the contractor is binding against the applicant. 
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MEMORANDUM AND ORDER 
<Collateral Estoppel; Atchison Case) 

, On June 10, 1983, the Secretary of Labor '(Sec~etary) issued ~ De~i
sion and Final Order in Atchison v. Brown & Root, Inc. That decision 
determined that Charles A. Atchison had been, d;'scharged from his 
duties as aQuality Control Inspector on the Comanche Peak Steam Elec
tric Station project. The Secretary found that Atchison was, fired for 
engaging in a protected activity and that Brown & Root's alleged reasons 
for firing him were pretextual. l The protected activities 'for which 
Atchison was fired were the filing of non-conformance reports and the 
reporting of defects outside the area of his responsibility.2· 

We find that each of the facts we have just cited was necessary 'to the 
Secretary's opinion and that they' should be binding in ihis proceeditlg 
pursuant to the doctrine of collateral estoppel. The purpose of that doc
trine is to prevent unnecessary relitigation of matters that have' alrea<:IY 
been tried, consistent with concern for fairness to the parties involved. 

The key criterion for application of collateral estoppel in this instance 
is'the requirement that there be privity of parties in the two Iitiga'tions. 
Th'e'other criteria are more clearly met. I 

The uncertainty about privity is that the Secretary reached a decision 
concerning Brown & Root, Inc., which is a major contractor for the con
struction of piping at Comanche Peak but which is not the Texas Utilities 
Generating Company, et 01. (applicant' or TUG CO). 'So, strictly 
speaking, the defendant before the Labor Department was not applicant 
in this case. Nor was Brown & Root, Inc., defending as applicant's agent: 

Nevertheless, we accept the suggestion of the State of Texas that appli
cant and Brown & Root, Inc., are so intricately intertwined as to'make 
p'reclusicm proper in this case: The companies are cooperating on an im
portant aspect of a multi-billion dollar venture. The quality assurance ac
tivities of Brown & Root, Inc., are subject to audit by applicant and appli-
cant is responsible for those activities. ' , 

We also are impressed by Texas's argument that Mr. B'randt, a 
TUGCO employee, was directly involved in the process 'of firing Mr. 
Atchison, showing the extent to which the activities of these two compa
nies are interwoven. Furthermore, there is every reason to believe that 
Brown & Root was fully and competently represented in the Labor 
Department proceeding, giving applicant no incentive to participate 

I Atchison. slip op, at 15: su also 11-12, 16·17. 
2 [d, at 11-12. 15, 

37 



directly. On the other hand,. if. Brown & Root were incompetently 
represented, we believe that applicant's concern about its own reputation 
(because of its contractor's activities) would have led it to exert its in
fluence to see that the case would be more properly handled. 

Although we do not consider any of the precedents provided to us on 
the privity question to be directly applicable, we have found for our
selves the case of Telephone Workers Union of New Jersey, Local 827 v. 
New Jersey Bell Telephone Co .• 584 F.2d 31 (I 978), and we consider this 
case to be suggestive. In Telephone Workers. a worker won an arbitration 
award against the company~ which refused to honor the award. Its 
reason for 'refusing to comply was a consent agreement previously en
tered into by the union in a case that did not involve this worker. 
Nevertheless, the worker (who did not participate directly in the consent 
decree) was bound by the action of his union in the previous case . 

. Just as the worker was affected by the action of his union, so too do 
we think that the applicant should be affected by the action of a major 
contractor.J • 

In this case, the interest in applying collateral estoppel is heightened 
by the quality of the'labor department decision. The Secretary's opinion 
is carefully reasoned, explaining the interrelationships of facts in a com
plex factual record. It would be wasteful for us to begin over again. 

As the Staff of the Commission (stam has told us, the doctrine of col
lateral estoppel has been applied to administrative proceedings, such as 
the labor department proceeding. Alabama Power Co. (Joseph M. Farley 
Nuclear Plant, Units 1 and 2)~' ALAB-182, 7 AEC 210,212 (1974). Col
lateral estoppel applies if: (1) ttie issue for which preclusion is sought 
is the same as was involved in the prior action~ (2) the issue was actually 
litigated; (3) the issue was determined by a valid final judgment; and 
(4) the determination of the issue was essential to the prior judgment. 
Florida Power & Light Co. (St. Lucie Plant, Unit 2), LBP-81-58, 14 NRC 
1167 (I 98 1) discusses and provides authority for these criteria, and also 
discusses requirements concerning the burden of proof in the different 
proceedings. 

Since we are acc~pting only those findings of the Secretary that were 
both necessary to his decision and relevant to this case, criteria 1, 2 and 
4 are met. The Secretary's decision is conceded by all to be a final 
judgment. 

J See dictum in SoU/linn Cali/ornia Edison Co. (San Onofre Nuclear Generating Station, Units 1 and 2), 
AlAB·67J, IS NRC 688, 695·96 (1982): "The standard for determining whether persons or organiza
tions are so closely related in interest as to adequately represent one another. .• [is whether) legal ac
countability between the two groups or virtual representation of one group by the other lis shown)." 
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We agree with the applicant that the Secretary's decision does not es
tablish the existence of a safety problem at Comanche. However, it does 
establish that there was an instance in which Brown & Root took action 
against an employee for reporting a quality assurance deficiency. Al
though applicant asserts that this is an isolated instance, we do not con
sider our record to be sufficiently complete for us to derive that 
conclusion. In addition, we are influenced by the fact that the previous 
Board chairman called for the public interrogation of witnesses concern
ing quality assurance issues. As a result, a public hearing also is neces
sary in order to fulfill public expectations and enhance public confidence 
in the hearing process. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 6th day of July 1983, 

ORDERED 
That the findings made by the Secretary of the Department of Labor 

in Atchison v. Brown & Root, Inc., 82-ERA-9 (June 10, 1983) and dis
cussed in the accompanying memorandum are binding in this proceeding 
by application of the doctrine of collateral estoppel. 

This Board order ordinarily is subject to a motion for reconsideration 
only if it is filed within ten days of service of this decision. The deadline 
for filing of motions for reconsideration may be exceeded only if a party 
demonstrates good cause. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Waiter H. Jordan 
ADMINISTRATIVE JUDGE 

Kenneth A. McCollom 
AD MINISTRA TIVE JUDG E 
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I. 

The Licensing Board responds to a Commission request by stating 
that it will no longer pursue evidence concerning the identity of indi
viduals who cooperated with a staff investigation but that its record is in
complete concerning whether or not applicant has discouraged the filing 
of non-conformance or deficiency reports. The Board designates a partic
ipating party, the State of Texas, to play an important role in pursuing 
that issue. It also asks the Commission's Staff to playa role in investigat-
ing the problem. . 

RULES OF PRACTICE: INTERESTED STATE 

.Under circumstances where public doubt has been cast on the efficacy 
of an investigation conducted by the Staff of the Commission, it is ap
propriate to apPoint an interested State as lead intervenor for the purpose 
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of conducting discovery related to a portion of an admitted contention to 
which the questioned staff investigation was addressed. The interested 
state may also pursue questions concerning weave welding and downhill 
welding, questions within the knowledge of witnesses to which it will be 
speaking. 

MEMORANDUM 
(Response to Commission Order of June 30, 1983) 

On June 30, 1983, the Nuclear Regulatory Commission issued 
CLI-83-18, 17 NRC 1037, which contained some questions for this 
Board to answer within ten days. This Memorandum is our response. 

I. IDENTITY OF INTERVIEWEES 

, 'This Board will not pursue any questions concerning the identity of 
people interviewed for the preparation of Staff Exhibit 199 nr the nature 
of the participation of individuals in that Exhibit. 

II. TENT A TIVE SCHEDULE ON 
ATCHISON-RELATED MATTERS 

By separate order of today's date, this Board has determined that a 
recent decision of the Secretary of Labor concerning the dismissal of 
Charles A. Atchison is entitled to collateral estoppel effect in this 
proceeding. This establishes that one individual was discharged by appli-
cant for reporting quality control deficiencies. • 

We believe that pursuit of the implications of the Secretary of Labor's 
decision requires us to inquire further into whether or not there is a 
practice of discouraging quality assurance reports at the Comanche Peak 
Steam Electric Station. This further inquiry wilt occur during an evidenti-

. ary hearing scheduled for Augu~t 1-5, 1983, in Fort Worth, Texas. 
To date, the only indication other than the Atchison decision that 

there may be a practice of discouraging such reports is that Texas Utili
ties Generating Company, et al.'s (applicant's) employee, Mr. Tom 
Brandt, issued a memorandum (Case Exhibit 853) requiring that certain 
non-conforming conditions be reported on inspection reports rather 
than on non-conformance reports. See Tr. 8137-81. It is applicant's posi
tion that this practice had only one deficiency, which has been cured: 
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that inspection reports were not trended, -Ti. 8534-39. There also may 
have beeh a physical separation or tagging 'problem, but that is no longer 
considered important. Tr. 8555. ' 

We note that the parties have not yet filed their suggested findings on 
these subjects and that our discussion of the record is therefore tentative 
- for the purpose of assessing the current state of the record. However, 
the combined impact of the A tellison determination and the Brandt 
memorandum is that our record is not ,complete concerning whether 
there has been a practice of discouraging non-conformance reports. (See 
also the testimony of Mr. Vega, who is responsible for applicant's audit 
program, that he has not audited quality control personnel records to 
determine whether quality control inspectors are disciplined or dismissed 
for lack of conscientiousness in reporting quality assurance deficiencies. 
Tr. 6370-73.> . 

To this point, the Commission's staff (starn has never focused an in
vestigation on this precise point. The Atchison investigation focused on 
the firing of that one individual. The Construction Assessment Team 
focused on the paper records of non-conformances and never conducted 
any evidentiary, investigation of this point. J,' ., 

There are several ways to make our record m'ore complete. One would 
• ' • IIJ 

be to ask the staff to present more eVIdence. In one respect, we consIder 
this to be an appropriate way to proceed and have asked the staff to 
pursue this matter 'during yesterday's on:the-record telephone confer
ence among the parties.'We have suggested to the siaff that it conduct a 
limited number (about five) of confidential interviews with non
supervisor quality assurance inspectors or craft personnel in order to 
determine whether there has been a practice of discouraging non
conformance reports. Staff counsel has expressed a willingness to initiate 
such an inquiry; and staff will inform the Board by July 8 concerning 
whether this investigation will go forward.' 

With respect to witnesses previously interviewed by the staff,' we 
think that the inconclusive nature of the previous staff investigation re
quires us to ask that some other mechanism be used to complete our 
record. The adequacy and reliability' of this' particular investigation were 
questioned by this Board. See' Notice -of Resumed Evidentiary Hearing, 
March 4, 1983 at 4-6 (unpublished). Subsequently, this Board has not 
pursued this publicly raised question of staff performance. Although 'it 
does not' now seem to the Board necessary to inquire further into the 
performance of the investigative team, we do not think it appropriate to 
rely entirely on 'staff to present further evidence to us from witnesses it 
interviewed in this particular investigation. Staff may, of course, present 
whatever evidence it desires on this contention. 
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· One way around this dilemma would be for the Board to question the 
witnesses itself. However, we prefer not to adop,t so adversary a role if!t 
is avoidable .. ,Therefore, we have decided to rely on a participant for this 
purpose. There is a party and an interested state. The I party,. Citizens 
Association for Sound En~rgy~', is not represented by a lawyer: On· the 
other hand; the State of Texas is so ,represented. Consequently, we.ask 
the State of Texas to conduct discovery and be the lead participant for 
this portion of t~e contention. It has agreed to fulfill this role. It Jwill in
terview each of the witnesses listed on pp. 1-2, of our, March 4, 1983 
order plus Dale Ballard, who was mentioned on p. 2 of the Atchiso~ 
Statement (unpublished) of April 14, 1982, attached to the Order ,to 
Show Cause issued by this ,Board on August 4,,1982 (LBP-82-59, 1,6 
NRC 533). The purpose of the State's discovery and trial-preparation ,ac
tivities will be to gather evidence relevant to the Quality Assurance Con
tention admitted to this proceeding. More specifically, it will interview 
witnesses in order to present evidence concerning the possible existen~e' 
of a practice of discouraging the report of non-conforming conditions or 
deficiencies at Comanche Peak. 

Compulsory process available in support of discovery will be available 
to Texas, if needed. Additionally, Texas may pursue leads or questions 
that arise during its discovery process and is not limited to the individu
als we have named in order to obtain information. 

At applicarlt's suggestion, we have provided that Texas may, after 
pursuing its preliminary interviews (which one representative from each 
of the parties may attend), decide that there is no evidence for it 'to 
present. If so, it may file a statement seven days in advance of the sched
uled evidentiary hearing, stating that it has no evidence to present and 
attaching affidavits of the witnesses in support of its position. 

Although the applicant has objected to these procedures, staff, CASE 
and the State of Texas have not objected. 

III. ADDITIONAL MATTERS 

As part of our review of questions raised in this proceeding prior to 
the appointment of the new Board chairman, we have ascertained, as a 
preliminary conclusion, that there are two open matters having to do 
with welding. These matters include weave welding, which is not pro
hibited unless transverse oscillation exceeds code standards, and down
hill welding, which also is acceptable in some applications. With respect 
to weave welding, there is an allegation that it had occurred. Applicant's 
explanation appears to be incomplete because it rests on: (1) a state
ment that some transverse oscillation is permitted, and (2) a statement 
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that some weave welding has been reported on non-conformance 
reports. There apparently ,was no attempt to investigate further to ascer
tain whether there may be a real problem that has not come to manage
ment's attention. '(See Tr. 8635-39.) Similarly, applicant's response on 
downhill welding is that it is permitted in root-and-cover pass welds. 
Apparently, applicant assumes that'those are the only welds that the 
person making the allegation could have any knowledge of. But the 
record does not show the scope of the alleger's knowledge, nor does it 
show any follow-up investigation to ascertain whether there were im
proper downhill welds that were made. (See Tr. 8640-44') , 

We insist that allegations about defects in a nuclear plant be answered 
in a rigorous fashion. Consequently, we consider the record incomplete 
on these matters: Since the State of Texas 'will be interviewing some wit
nesses with possible knowledge of these matters, we have asked it to ex
plore these two open matters as well. 

Bethesda, Maryland 
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The Licensing Board denies motions by West Valley Agricultural Pro
tection Council, Inc. which ask the Board to rule that the NRC Staffs 
Final Environmental Statement (FES) does not meet the requirements 
of the National Environmental Policy Act (NEPA) and that the re
opened proceeding on Palo Verde Units 2 and 3 be continued until a 
supplemental environmental statement is published. 

NEPA: FINAL ENVIRONMENTAL STATEMENT 

Defects in an FES can be cured subsequent to its issuance by the re
ceipt of additional evidence. 

RULES OF PRACTICE: AMENDMENT OF FES 

A licensing board decision based on the evidentiary record before it 
shall be deemed to modify the FES. 
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NEPA: JURISDICTION 

West Valley's request that a supplement to the FES-OL be prepared is 
beyond the Board's jurisdiction. New England Power Co. (NEP, Units 1 
and 2), LBP-78-9, 7 NRC 271,279 (1978). 

RULES OF PRACTICE: AMENDMENT OF THE FES 

At the least, it must be determined that there is significant new infor
mation before the need for a supplemental environmental statement can 
arise. Warm Spring Task Force v. Gribble, 621 F.2d 1017, 1023-36 (9th 
Cir. 1981). A resolution of the significance of the allegedly missing infor
mation and its need to be circulated in a supplemental environmental 
statement must await the outcome of a hearing. 

MEMORANDUM AND ORDER 

I. WEST VALLEY'S NEPA ARGUMENT 

On May 6, 1983, West Valley Agricultural Protection Council, Inc. 
(West Valley) filed a "Supplemental Motion for Declaration That NEPA 
Analysis Is Inadequate and for Continuance of Proceeding." In its sup
plemental motion West Valley renews its arguments respecting the 
issues raised in its motion filed February 2, 1983, as to which the Board 
heretofore has not made a decision, namely, whether the NRC Staffs 
Final Environmental Statement (FES) meets the requirements of the 
National Environmental Policy Act (NEPA) ~ and, if not, whether a sup
plemental environmental statement must be issued before the reopened 
hearings on Palo Verde Units 2 and 3 may proceed. 

The basis asserted for filing the supplemental motion. is the alleged 
inability of Joint Applicants to supply sufficiently detailed information in 
their interrogatory responses concerning the salt deposition issue and 
the failure of the NRC Staff to come forward with additional data since 
West Valley's intervention. 

The earlier February 2, 1983 motion was responded to by Joint Appli
cants and Staff by answers filed February 14 and 17, 1983, respectively. 
Further, West Valley's request was the subject of considerable debate 
between the parties at the prehearing conference held on February 24, 
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1983 in Phoenix, Arizona" Both Staff and Joint Applicants urge' the 
Board to deny the motion. 

By letter dated May 23,.1983, counsel for Joint Applicants argue that 
West Valley's supplemental motion is 'impermissible under the estab
lished rules of practice, 10 C.F.R. § 2.730(c), which govern proceedings 
before the Board but, in the event the Board decides to consider the 
motion, request the opportunity to respond to such motion. No such reo, 
sponse by Joint Applicants is deemed necessary. In its answer filed May 
26, 1983, the Staff has submitted a lengthy response supporting its posi
tion that West Valley's request for a new environmental impact 'state
ment and a continuance of this proceeding should be denied. We agree. 

In its first motion West Valley requested that ,the Board rule formally 
that the environmental statements submitted by the NRClail to comply 
with NEPA and order that additional data be developed to be used in 
the preparation of a supplemental environmental statement. West Valley 
further asked that any discovery or hearings in connection with its con
tentions be continued pending "preparation by the NRC of an adequate 
environmental analysis." However, following oral argument during the 
February 24, 1983 preheaTing conference, all parties agreed that discov
ery would proceed immediately.2 

1. The Commission's licensing boards have had frequent occasion to 
address supplementation and recirculation of a final environmental state
ment ("FES") in instances where it is alleged that there are inadequacies 
in the FES or that changes to the FES are required. The Commission 
has adopted the procedure that defects in an FES can be cured by the re
ceipt of additional evidence subsequent to issuance of the FES. See Ecol
ogy Action v. AEC, 492 F.2d 998, 1000-02 (2nd Cir. 1974); Florida Power 
& Light Co. (Turkey Point Nuclear Generating Station, Units 3 and 4), 
ALAB-660, 14 NRC 987, 1013-14 (981); Philadelphia Electric Co. 
(Limerick Generating Station, Units 1 and 2), ALAB-262, 1 NRC 163, 
195-97 (I 975). The Commission's regulations explicitly provide that a 
licensing board decision based on the evidentiary record before it shall' 
be deemed to modify the FES: 

In ••. a proceeding [in which a hearing is held ror the issuance or a permit. license 
or order). an initial decision orthe'presiding omcer may include findings and conclu
sions which amrm or modiry the content or the final environmental impact state
ment prepared by the starr. To the extent that findings and conclusions dirrerent 
rrom those in the final environmental statement prepared by the starr are reached. 
the statement will be deemed modified to that extent and the initial decision will be 

I s~~ Tr. 2734-57. 2761-90. 2793-98, and 2800:52. 
2 s('~ Tr. 2891. 
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'distributed as provided in ~ 51.26(c). If the Commission or the Atomic Safety and 
Licensing Appeal Board in a final decision reaches conclusions different from the ,I 

presiding officer with respect to such mailers. the final environmental impact state
ment will be deemed modified to that extent and the decision will be similarly 
distributed: " ' " 

10 C.F.R.' ~ 51.52 (b) (3).' Three courts of appeal have approved of this 
rule. New Ellglalld Coalitioll v: NRC, 582 F.2d 87, 93-94 (1 st Cir. 1978); 
Citizens for Safe Power v. NRC, 524 F.2d 1291, 1294 & n.5 (D.C. Cir. 
1975); Ecology A Ctioll v. AEC, supra.' ' 
'The Appeal Board has noted that there may be insta'nces in which a 

deficiency in an FES may be so significant as to call for recirculatioll of 
the FES: In Turkey Point; supra, the Appeal Board considered an order 
of the Licensing Board authorizing the issuance of license amendments 
to effect steam generator repairs at Turkey Point. The Licensing' Board 
had found that the impact of 'a hurricane or tornado on low level waste 
to be stored at the plant during the repairs would not endanger the 
health and safety of the public. The' intervenor in that case argued that 
NEP A had been violated because the Turkey Point FES did not treat the, 
impact of severe storms on low level waste. The Appeal Board rejected 
that argument and also found no reason to require recirculation of the 
FES. ' 

[T)he Grotenhuis and Gould affidavits submilled by the staff and licensee showed 
. the consequences of a hurricane to be small. In sum, the FES did not disregard im

portant alternatives or broad areas of environmental impact, nor fail to apprise the 
public of the nature of the project or its expected consequences. In these circum
stances we hold that the omission of discussion from the FES of the impact of 
severe storms on low level waste was a minor failing which did not call for recircula-

, tion of the FES. It was cured by the evidentiary submissions to the Licensing Board 
and by the Board's decision. ' 

[d. at 1014. West Valley's request that a supplement to the FES-OL be 
prepared is presently beyond the Board's jurisdiction based on the 
regulatory scheme established by the Commission and discussed in New 
Ellglalld Power Co. (NEP, Units 1 and 2), LBP-78-9, 7 NRC 271 (I978): 

The Commission has established a carefully articulated regulatory scheme for the 
processing and adjudication of applications for the licensing of nuclear power plants. 
The Staff is responsible for an extensive and continuing review of massive amounts 
of data and plans related to the construction and operation of nuclear plants 
.. ' .. The Staff, among other documents, produces the Safety Evaluation Report 
(SER) and the Draft and Final Environmental Statements (DES and FES). The stud
ies and analyses which result In these reports are made independently by the Staff. and 
ticensing boards have no rule or allfhority in their preparation. The reports themselves 
are subject to review and amendment by the Board in an adjudicatory selling. in 

48 



which all parties with a demonstrated interest may participate in evidentiary 
hearings. Initial decisions on these matters are subject to appeal or sua sponte review 
by the Appeal Board. and by the Commission itself if it so elects. Accordingly. it is 
apparent that the Board does not have any supervisory authority oVl!r that part o/the appli. 
cation review process that has been entrusted to the Staff. 

[d. at 279 (emphasis added, footnotes omitted). See Offshore Power Sys
tems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 206-07 
(1978). Based on the NEP case, at this early stage of consideration of 
the salt deposition issue, this Board does not have the authority to order 
the StafT to prepare a new or supplemental environmental statement. 
After a hearing, the Board might deny a license or require further devel
opment of a record to support an application. However, at this time, 
there is no basis in the record for determining that the environmental 
reports prepared by the StafT are inadequate or that the conclusions 
therein are incorrect. 

2. In its supplemental motion West Valley claims that Joint Appli
cants' interrogatory responses establish that there is a significant lack of 
information regarding the salt deposition issue. From this it again argues 
that a new environmental statement needs to be circulated and this pro~ 
ceeding should be stayed until that is done.) The short answer ,to these 
criticisms in West Valley's supplemental motion is that, as the record 
now stands, it has not been established that material information is lack
ing in the previously prepared environmental statement or that such a 
lack would cause a need for preparation and circulation of a supplemental 
environmental statement. It must, at least, be determined that there is 
significant new information before the need for a supplemental environ
mental statement can arise. Warm Spring Task Force v. Gribble, 621 F.2d 
1017, 1023-36 (9th Cir. 1981). Secondly, even if there should be new 
information, a supplemental statement need not necessarily be prepared 

) West Valley alleges that this lack of information is purportedly revealed by Joint Applicants' interroga. 
tory responses that:. '. ' 

(I) Joint Applicants have no present plans to monitor salinity of spray ponds and evaporation 
ponds nor to monitor drift mass and drift droplet size distribution (Inter. No. 29 A); 

(2) Joint Applicants have not in the past nor at present considered water desalinization as 8 salt 
drift mitigation study (Inter. No. 33 & 35); 

(3) Joint Applicants have not in the past nor at present considered blowdown treatment or water 
recirculation as a salt drift mitigation strategy (Inter. No. 37 & 39); , 

(4) Joint Applicants have not as yet developed a maintenance program for the PVNGS cooling 
tower drift eliminators (Jnter. No. 51); , 

(5) Joint Applicants do not have in their possession documents concerning why the "FOG" 
model was chosen to describe salt deposition patterns from PVNGS (Inter. No. 22) and' 

(6) . Joint Applicants have failed to identify any individuals with the exception of the cooling tower 
vendor connected with the PVNGS project with knowledge of alternative cooling tower drift 
elimination systems (Jnter. No. 52>' 

(7) Joint Applicants have failed to conduct an area crop salt tolerance study before completion of 
its Environmental Statement (Inter. No. 52). 
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and circulated. California v. Watt. 683 F.2d 1253, 1268 (9th Cir. 1982); 
see 40 C.F.R. § 1502.9(c). The purportedly missing information (set out 
in note 3, supra) may not need to be included in an environmental state
ment and at this time cannot be said to be the basis for compelling the 
preparation and circulation of a supplemental environmental statement. 
A resolution of the significance of the allegedly missing information and 
its need to be circulated in a supplemental environmental statement 
must ,awa.it the outcome of a hearing. 

II. 'INTERVENOR PATRICIA LEE HOURIHAN'S 
MOTION FOR LEAVE TO FILE RESPONSE 

TO WEST; VALLEY'S MOTION 

Responses to West Valley's February 2, 1983 motion from all parties 
excepting the NRC Staff were due on February 14, 1983. On February 
23; 1983, Patricia Lee Hourihan submitted a response accompanied by a 
motion for leave to file the admittedly late response. The only excuse 
furnished by Ms. Hourihan for her tardiness in responding to West Val
ley's motion is that her attorney is located in Washington, D.C., and Dr., 
Robert H. Turner, whose supporting affidavit was believed to be 
necessary, is located in California. 

The Board has determined to dismiss Ms. Hourihan's response on the' 
grounds 'that it is a late, unauthorized filing and there has been no show
ing of good cause to justify its acceptance. Accordingly, Ms. Hourihan's 
motion of February 23, 1983 for leave to file a late response, is denied. ' 

On March 20, 1983, Ms. Hourihan filed a response to Joint Appli
cants' and StafT's Answers to the pleading filed by her on February 23, 
1983. Thereafter, on April 16, 1983, a "Supplemental Response" was 
filed by Ms. Hourihan. Both of these filings have been disregarded be
cause under the Commission's Rules of Practice, a reply to another 
party's answer is forbidden except when leave is granted under special 
circurnstances. 10 C.F.R. § 2.730(c). 

III. ORDER 

For the foregoing reasons and in consideration of the entire record in 
this matter, it is this 11th day of July 1983, 

ORDERED' 
West Valley's February 2, 1983 Motion for Ruling on Contentions, 

fcir Declaration That NEP A Analysis Is Inadequate and for Continuance 
of Proceeding;; is denied; 
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.West Valley's May 6, 1983 Supplemental Motion for Declaration That 
NEPA Analysis Is Inadequate and for Continuance of Proceedings is 
denied: 

Patricia Lee Hourihan's Motion of February 23, 1983 for Leave to 
File Response to West Valley's Motion is denied. 
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The Licensing Board denies a motion by an intervenor to add a new 
financial qualifications contention to the proceeding. The Board aiso de
clines to recommend to the Commission, pursuant to 10 C.F.R. § 2.758, 
that the regulation prohibiting consideration of the financial qualifica
tions of regulated utilities be waived for this proceeding. 

• • I' 

OPERATING LICENSES: CRITERIA (FINANCIAL 
QUALIFICATIONS) 

• I ! ' 

Financial qualifications to "construct" a facility is not - ,and was not 
prior to the 1982 amendment to the rule governing consideration of an 
applicant's qualifications - a subject open to consideration at the operat-
ing license stage of review. . 
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Given a proceeding that was initially noticed in 1978 and for which 
the Special Prehearing Conference was held early in 1979, any conten
tions filed in 1983 would perforce be untimely and could be admitted 
only upon a balancing of the factors listed in 10 C.F.R. § 2.714(a)(0. 

RULES OF ,PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

" Ability to contribute to the record is 'relevant to the admissibility of 
late~fiIed contentions (as distinguished 'from timely contentions, where 
the factors in 10 C.F.R. § 2.714(a) are not applicable). 

RULES OF PRACTICE: CHALLENGE TO COMMISSION 
REGULA'TIo'NS " 

, .', i ~ 

! The sole ground for obtaining an exception or waiver to a Commission 
regulation is that special circumstances with respect to the subject 
matter of the' particular proceeding are such that, application of the rule 
or regulation (or provision thereoO would not serve the purposes for 
which the rule or regulation was adopted. 10 C.F.R. § 2.758(b). Unusual 
and comp~lIing circumstances must be shown. '.' ' , 

TECHNICAL ISSUE DISCUSSED 

, FinanCial Qualifications. 

, ' I 

I' . 

MEMORANDUM AND ORDER 
(Denying Motion for New Contention) 

" • I, ! \ 

. On March 18, 1983, Citizens Concerned About N,uclear Power 
(CCANP), an intervenor in this operating license proceeding, filed a 
motion for admission of a new contention, dealing with the Applicants' 
financial qualifications to "complete and operate" the South Texas 
Nuclear Project (STNP). (On March ·29, 1983, CCANP submitted cer
tain corrections to its motion.) The Applicants and NRC Staff each 
oppose admission of the contention. As authorized by us in our Memo
randum and Order dated May 11, 1983 (unpublished), CCANP filed a 
reply to the substantive arguments of the Applicants and Staff on its 

53 



contention. For reasons hereinafter set forth, we decline to admit the 
contention or to certify CCANP's request to the Commission (pursuant 
to 10 C.F.R. § 2.758(d». 

1. CCANP seeks to add its new contention to the issues to be consid
ered in Phase II of the proceeding. I In its current form, the contention 
challenges the Applicants' 'financial qualifications to "complete and oper
ate" the STNP on two grounds: 

1. A December, 1982 Final Order of the Public Utility Commis. .. 
sion of Texas (PUC) which allegedly concludes that Houston 
Lighting & Power Co. (HL&P) has mismanaged ,the STNP 'and 
indicates that HL&P may not be allowed to recover all of its in-
vestment in STNP; and ". 

2. A suit filed againstHL&P in January, .1983 'by the City, of 
Austin, one of the participants in the STNP, seeking a refund: 
of all investment by Austin to date and assumption by HL&P: 
of Austin's STNP obligations. ' '! , 

Earlier, we had denied CCANP's motion to reopen the Phase I record to' 
include a contention raising similar factual questions. 'Memorandum and 
Order dated January 10, 1983 (unpublished).2 ' , ,I, 

The Applicants and Staff each oppose the ,present contention as 
untimely, and as encompassing an issue which is not litigable in an NRC 
licensing proceeding. They also claim that CCANP has not satisfied the 
substantive or procedural requirements of 10 C.F.R.' § 2.758 for obtain
ing a waiver of the general rule barring litigation of financial qualifica
tions issues in proceedings involving regulated public utilities,', !' ., I,. 

We note at the outset that our entire discussion will focus on the con
tention only insofar as it raises' questions concerning :the Applicants~ 
financial qualifications to "operate" the STNP. As the Applicants 
observe, financial qualifications to "construct"· a ,facility is not - and 
was not prior to the 1982 amendment to the rule governing considera
tion of an applicant's financial qualifications - a subject open to consid-. 
eration at the operating license stage. 10 C.F.R .. § 50.33(0 (1982); see 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units.1 &, 
2), LBP-81-24, 14 NRC 175, 192-95 (1981): The qualifications of these 
Applicants to cons'truct the STNP .were considered during the construc
tion permit review and found to be sufficient. Houston Lighting & Power 
Co. (South Texas Project, Units 1 and 2), LBP-75-71, 2 NRC 894, 

I" • 

I , 

I This proceeding has been divided into three separate phases. SI!/! Fourlh Prehearing Conference' 
Order. dated December 16. 1981 (unpublished). 
2 That contention sought to raise the mismanagement allegations as a "character and competence." 
rather than a financial qualifications, question. 
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914-16 (1975), affd. ALAB-306, 3 NRC 14 (1976). Nor was the Appli
cants' financial qualifications to complete construction of the STNP one 
of the construction-related matters which the Commission authorized us 
to ·litigate in CLI-80-32, 12 NRC 281 (1980). The proper avenue to 
reopen that matter and to factor in significant new developments (were 
they to exist) would be through a petition filed under 10 C.F.R. § 2.206.3 

2. Turning first to the timeliness question, the Applicants and Staff 
correctly claim that the contention was not timely filed. Indeed, given a 
proceeding that was initially noticed in 1978 and for which the Special 
P.rehearing Conference was held early in 1979, any currently filed con
tentions would perforce be, untimely. Consumers Power Co. (Midland 
Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 577 (1982). But we dis
agree ,with the 'Applicants and Staff as to whether, after balancing the fac
tors In' 10 C.F.R. § 2.714(a), the untimeliness should bar the admission 
of~this' 'contention. Since we ,believe that the contention should not be 
admitted for other reasons, we will treat the timeliness question only 
briefly:";;:' ' 
~J·We regard the 'PUC final decision (dated December 6, 1982) and the 

filing of Austin's suit (on January 6, 1983) to be critical elements in 
CCANP~s .proposed contention. CCANP's prior knowledge of the PUC 
hearing-examiner's report (as amended on November 16, 1982) would 
not have been ,sufficient to support a financial qualifications contention, 
since'it did not· constitute final PUC action. Nor would knowledge of 
tentative plans by:Austin to file suit against HL&P: as CCANP points 
out (reply dated June 2, 1983, at p. 9), "hiring a lawyer does not guaran
tee la stiitiwill be! filed.", Furthermore, the general' economic conditions 
to which'reference is made in the contention - which clearly were de
veloping -over an, extended' period of time - appear to be background 
for;,rather:than a constituent component of, the contention.4 CCANP's 
filing -of its present contention within two to three months after the 
events which (in CCANP's view) gave substance to the ·contention was 
reasonably prompt: We 'find that CCANP has demonstrated "good 
cause"; for its delay until March 18, 1983 in filing its contention, within 
the;ri1eaning of 10 C.F.R: § 2.714(a) (1)(j). 
, lAs for the other factors, all of them either dictate that the contention 

not be 'rejected, on' timeliness' grounds or are neutral in that regard. 
~ :. I 

3 Whether an adjudicatory proceeding should be instituted as the result of such a petition would not be 
acted upon by this Board. 10 C.F.R. ~~ 2.202 and 2.206. We note. however, that the current Commission 
policy on consideration of an applicant's financial qualifications, which we discuss later in this opinion, 
would be relevant to (and possibly dispositive 00 such a petition. 
4 As we earlier pointed out (p. 54. supra). CCANP also tried - unsuccessfully - to have certain aspects 
of the contention added to the Phase I record. 
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CCANP's interest could not be adequately protected by other means, 
including the Texas PUC. While the PUC could consider the Applicants' 
financial ability to meet safety requirements, the only relief it could 
grant would be to increase rates or require the reduction of other ,ex
penses to a point where the safety requirements could be funded; it 
could not deny a license (as could NRC) because of lack of financial 
capability. Although not, demonstrating any particular, financial 
expertise, CCANP could assist through cross-examination or possible 
expert witnesses in developing a sound record on this matter. (whic.h 
would not appear to require the same quantum of expertise as ·do many 
technical safety and environmental questions). S We regard this factor ·as 
neutral. No party disputes that CCANP's interest in the proposed cOQ~ 
tention will not be represented by existing parties. :And although:some 
broadening of the issues and delay in hearings might result from1admis; 
sion of the contention, no delay in this extended proceeding (wherf!,con~ 
struction on. either unit is not 'scheduled to be completed' prior; to 
December 1986) would likely result. We balance the. latter factor .. as 
neu tral. . . I • 1 • ,,' • • 1\ 

In sum, the final balance of the factors in 10 C.F.R. § 2.714(a)(l)dic; 
tates that the contention not be rejected on timeliness grounds.; '! / /. "I' ) 

: 3. The crucial question regarding ,the admissibility of.CCANP's: pro
posed contention is whether a financial qualifications ;question: of·the 
sort proposed ,by CCANP can or should be litigated in an operating 
license proceeding. Effective March 31, '1982, the Nuclear .Regulatory 
Commission amended its rules to eliminate the financial qualifications 
issue from both construction permit and operating license. proceedings. 
47 Fed. Reg. 13,750 (1982). All parties recognize.this development. 
Were it not for this rule change, we might likely have accepted at least 
certain aspects of CCANP's contention for litigation either in Phase:I1 
or Phase III of this proceeding.' As a result of the rule change, CCANP 
is seeking a waiver of the rule pursuant to 10 C.F.R. § 2.758, ;whicQ 
establishes a procedure for obtaining an exception or waiver on the: sole 
ground,that .. , " I~ I." '.'i~11 

.: i:ll 

i' . , ! .. ~ 1. ...-, ~ 

, '" ',f 

, "I 

S Contrary to CCANP's claim, ability to contribute to the record is relevant to the admissibility of late
filed contentions (as distinguished from timely contentions, where the factors in 10 C.F.R. § 2.714(a) 
are nol applicable) . 
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special circumstances with respect to the subject matter of the particular proceeding 
are such that application of the rule or regulation (or provision thereof) would not 
serve the purposes for which the rule or regulation was adopted. 

10 C.F.R. § 2.758(b).6 
. CCANP asserts that the rule barring consideration of financial qualifi

cations contentions was adopted on the premise that the previous finan
cial qualifications review did not help identify health and safety concerns 
regarding utility-operated nuclear power plants because prudently 
managed, regulated utilities are "almost guaranteed sufficient revenues 
to enable them to meet their needs" (June 2, 1983 reply, p. 2). CCANP 
contends that the Commission expected utilities facing financial difficul
ties to cancel or postpone plants, and that a utility that persisted in the 
construction of a nuclear plant even when the cancellation of the plant is 
called for by the economic conditions facing the utility would be acting 
outside the normal bounds the Commission expected to be observed by 
such utilities (June 2, 1983 reply, p. 3). In CCANP's opinion, HL&P is 
currently a utility of that type.7 

As part of its argument for waiver of the financial qualifications rule, 
CCANP also questions the efficacy of the Region IV inspection efforts. 
CCANP refers in particular to instances in 1979 where Region IV failed 
to uncover certain activities but where the special inspection organized 
at headquarters found violations with respect to those activities. 

In opposing the motion, the Applicants and Staff assert that the cir
cumstances pointed to by CCANP were contemplated by the Commis
sion when it adopted the new rule. They claim that CCANP has not 
made a prima facie' demonstration of the "unusual and compelling cir
cumstances" needed to warrant a waiver. See Northern States Power Co. 
(Monticello Nuclear Generating Plant, Unit 1), CLI-72-31, 5 AEC 25, 
26 (1972);. . , . 
: In general, we agree in substance with the views advanced by the Ap

plicants and Staff. But in our opinion, all parties have overlooked one 
significant aspe'ct of the background of the new financial qualifications 
rule which makes the outcome sought by the Applicants and Staff even 
more compelling. The Commission's opinion in the Seabrook proceed
ing - which was the genesis of the rule change barring consideration of 

6 As the Applicants and StafT each point out, CCANP has not satisfied the affidavit requirement of this 
rule. But as we noted in our May II, 1983 Memorandum and Order (unpublished), if we were to agree 
with CCANP as to the substantive viability of its contention, we might well permit CCANP to supple
ment its earlier filings to conform to the affidavit requirement. Given the conclusions we are reaching in 
this opinion, we need not devote further discussion to the absence of proper affidavits. 
7 Bill if. note 8, infra. 
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financial qualifications contentions in licensing proceedings - stressed, 
inter alia, the duty of State regulatory bodies to approve such rates as are 
necessary to enable a regulated utility to fulfill obligations imposed upon 
it by its nuclear facility licenses. Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC I, 14 (978),'quot
ing approvinglY from ALAB-422, 6 NRC 33, 77 (977). Indeed, in its 
opinion, the Appeal Board stressed the legal obligations of State age'ncies 
(as defined in Supreme Court decisions) to establish rates designed to 
cover costs engendered by nuclear facility licenses. ALAB-422;' supra, 6 
NRC at 77-78, citing Federal Power Commission v. Hope Natural Gas Co:; 
320 U.S. 591, 603 (1944). 

Although 'the Commission indicated thllt, under then-current regula
tions ,the Appeal Board may have over-emphasized the importance of 
the legal obligations governing State regulatory authorities (CLI-78-1; 
supra,7 NRC at 18,20), those obligations 'nevertheless persist today. In 
our opinion, they now assume greater significance, since they constitute 
the basis for the Commission's differentiation in its current regulations 
between utility and non-utility applicants. For that reason, they are perti; 
nent in determining whether a waiver of the current financial qualifica
tions rule is warranted. 

The general obligations to which State regulatory bodies must 'adhe're 
are particularly relevant to the most important reason assigned ,by 
CCANP for waiving the new regulations - the recent Final Order of the 
Texas PUC. That ruling (dated December 6,1982) granted in part and 
denied in part a nite increase 'request of HL&P. CCANP deems as impor
tant to its requested waiver the portions of that ruling which 0) discuss 
mismanagement by HL&P; (2) for that reason refuse to permit HL&P 
to include in its rate base some of the expenses of the cancelled 'Aliens 
Creek Nuclear Project; (3) comment that the STNP is also being 
mismanaged; and (4) warn HL&P that STNP costs attributable to mis
management will not be recoverable. Having reviewed the PUC· Order, 
together with the portions of the hearing examiner's report and PUC 
Commissioners' comments which CCANP provided us, we find no indi
cation that the Texas PUC is not taking into account HL&P's revenue 
requirements for successfully meeting the obligations of its NRC 
licenses. Nothing in the PUC decision would appear to derogate from 
the presumption which the NRC stated would underlie its then-proposed 
and now-effective rule - i.e., that "regulated electric utilities * * * will 
be able to meet the costs for safe construction and operation" of a nucle
ar facility. 46 Fed. Reg. 41,786, 41,788 (981). All that the PUC appears 
to be doing is penalizing (or threatening to penalize) HL&P for' 
mismanagement by setting rates designed to yield somewhat less. return 
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than' HL&P, would have been (or will be) allowed to earn absent such 
mismanagement. 

The situation we have described scarcely constitutes the type of 
unusual circumstance necessary to bring about a waiver of the current 
financial qualifications rule. Indeed, the Texas PUC seems to be filling 
the role envisaged by the NRC when amending its regulations and in 
effect, delegating the financial qualifications review to State regulatory 
bo'dies. When NRC changed its rules, it could not have contemplated 
that any utility covered thereby would never have financial difficulties 
or, that a State would never deny a utility some of the return it was 
seeking. In our view, decisions like the Texas PUC Order would logically 
have been anticipated by NRC when it amended its rules. 8 

The other circumstance relied on by CCANP presents even less of a 
case for waiver than does the Texas PUC decision. Austin's suit has 
been filed, not won; and even were Austin to succeed, we have not 
been shown that HL&P would be so adversely affected that it could not 
fulfill its NRC regulatory obligations. As for the generally deteriorating 
financial condition of the nuclear industry, to which CCANP refers as 
background to its motion, the NRC explicitly referenced that condition 
when it amended its rules, 

Finally, we are aware of NRC's intent to utilize its inspec
tionlinvestigation resources to help assure itself that utilities which have 
a need for operating funds will not skimp on complying with regulatory 
requirements. Seabrook, CLI-78-1, supra,7 NRC at 19; 47 Fed. Reg. at 
13,751. We are also aware that the inspection activities carried on by 
Region IV have not always been completely effective. Nonetheless, 
there has been significant reorganization and restructuring of NRC's in
spection functions in the recent past. Moreover, the asserted 1979 defi
ciency in Region IV activities to which CCANP has called our attention 
(June 2, 1983 reply, pp. 6-7) was well known to the Commission when 
it amended its financial qualifications rule. In addition, as is reflected by 
the special inspection conducted in this case, NRC's inspection 
resources are not limited to inspections conducted solely by field office 
personnel. In short, CCANP has not brought forth any circumstances 
concerning NRC's investigatory efforts which would cause us to dif
ferentiate this proceeding from the general run of proceedings and to 

8 We note that Hl&P's determination to cancel the Aliens Creek project is consistent with the expecta
tions expressed by the Commission when it amended its financial qualifications regulations. We also 
note that the Texas PUC does not appear to have raised any question about Hl&P's prudence in con
tinuing to construct the STNP. See Hearing Examiner's report, p. 28. 
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recommend a waiver of the bar to considering financial qualifications 
contentions. 

For the reasons stated, it is, this 14th day of July 1983, 
ORDERED 
That CCANP's motion for a new contention, including CCANP's re

quest that we recommend a waiver of the regulation barring the consid
eration of financial qualifications contentions, is denied. 
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Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 
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CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) July 12, 1983 

The Licensing Board holds that it would have jurisdiction to decide 
issues raised in an operating license proceeding that would control 
whether or not it was appropriate to issue a license to receive unirradiat
ed fuel at the reactor (a Special Nuclear Material License), but that inter
venors must first raise an admissible contention that calls into question 
applicant's 'ability to receive and care for spent fuel safely. It finds that 
no such issue has been raised, and the filing of an application for a spe
cial nuclear material license does not give intervenors a fresh opportuni
ty to raise questions that have been available to them since the Notice of 
Hearing in this case was issued. Consequently, the Board denies the ad
mission of a contention concerning the Special Nuclear Material License. 

',' . 

SPECIAL NUCLEAR MATERIAL LICENSE: JURISDICTION 
IN OPERATING LICENSE PROCEEDING 

A Board in, an operating license case has jurisdiction over properly 
raised contentions and may enter orders concerning a related special 
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nuclear material license application providing that the orders are related 
to the admitted contentions. However, the filing of an application for,a 
special nuclear material license does not create an opportunity to file 
fresh contentions about matters that have previously been part of the 
public record. . 

RULES OF PRACTICE:' JURISDICTION OVER SPECIAL 
NUCLEAR MATERIAL LICENSE IN OPERATING LICENSE 
PROCEEDING ' :( 

"j 

See SPECIAL NUCLEAR MATERIAL LICENSE. I t, J!,: cn 

RULES OF PRACTICE: NEW CONTENTION ON' SPECIAL;1! ';-: 
NUCLEAR MATERIAL 'LICENSE ,I "I I 

: - . :' , .. : ( 
A late-filed contention concerning issuance of a special nuclear .mate

rial license must meet all the criteria for a late-filed contention, including 
a showing of good cause for late filing. If the questions raised were"al
ready available in the record prior to the filing of the application' for a 
special nuclear material license, the filing of the application ,does .not .by 
itself create good cause for late filing. , " _.' ( 

I. ~': .'J 

: . : i ,'! RULES OF PRACTICE: ENVIRONMENTAL IMPACT' 
STATEMENT FOR SPECIAL NUCLEAR MATERIAL LICENSE 

I " ': .. 1'" 

It is sufficient that an environmental impact statement is prepared con
cerning the granting of an operating Iicense~ it is not necessary to prepare 
a separate statement concerning the receipt of unirradiated . fuel or IOf 
other plant components, on the assumption that receipt of the compo
nent will not 'be followed by completion of the plant. A single environ
mental impact statement covering the entire construction and operation 
of the plant includes within it the component steps involved, in' the 
project. "~' ,;::t.' 

.'. I: 1 .. )~' 

MEMORANDUM AND ORDER' ;'. I •• , 

(Late Contentions: Special Nuclear Material License Application) 

On May 10, 1983, Ohio Citizens for Responsible Energy ("OCRE" or 
"intervenor") sought to file late contentions that could block Cleveland 
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Electric l11uminating Company, et al. (applicant) from receiving unirra
diated -reactor fuel and associated materials. The occasion for the filing 
of these contentions was that aCRE had just learned that applicant had 
requested an application for a Special Nuclear Material (SNM) license 
on August 3D, 1982. aCRE became aware of this application early in 
April 1983 when it received correspondence in which. the Staff of the 
Nuclear Regulatory Commission (starn requested applicant to supply 
some additional information about the SNM application. 

We find that the factors controlling the admission of late-filed conten
tions l are not met in this case. Hence, these contentions may not be ad
mitted in this proceeding. 

Although aCRE claims to have been ignorant of the filing of the 
SNM application, we agree with staff that this ignorance is irrelevant. 2 

From the outset of this -proceeding, -in- which applicant requests an 
operating license, it has been apparent that it would have to receive unir
radiated fuel some time prior to low power testing. The Commission's 
procedural rules govern the way in which such an application is to be 
filed and the criteria governing that application. 

, -If aCRE had advanced an admissible contention that called into ques
tion the wisdom of granting an SNM license, we believe that we would 
have jurisdiction over that contention and over the related question of 
whether to stay the effectiveness of any license that might be issued. 
Whether or not -we could grant or deny the application before staff acted 
is merely a wording formality that would have had no substance were 
such a contention before us. See Pacific Gas and Electric Co. (Diablo 
Canyon Nuclear Power Plant, Units -I and 2), CLI-76-1, 3 NRC 73 
(I 976);, Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear 
Station),' LBP-79-24, 10 NRC 226 (I 979). 

J However, aCRE has, with one exception, failed to rely on any rele
vant -new material that was not available. from the onset of this 
proceeding. That one exception, related to staff guidance requiring appli
cant'to demonstrate that its unirradiated fuel will not become critical if 
immersed in a mist -environment, is now moot. Applicant has amended 
its application so that it is no longer attempting to show that its fuel 
casing will prevent the occurrence of a mist environment. So applicant 
will meet the letter of the staffs requirement, and aCRE has withdrawn 
this contention . . ' . 

'1 10 C.F.R. 2.714(a)(\). 
2 Slarr Answer (June 13, 1983) al 5-6: "None or Ihe five new conlenlions even arguably '3ppears to be 
based on new inrormation appearing in the application ror a separate materials license." 
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OCRE has also argued, citing a September 5, 1982 newspaper article~ 
that Perry has experienced a variety of vandalism incidents that could in
dicate sabotage. However, OCRE has not provided a sufficient logical 
link between this "new" information and a reason for us to question the 
adequacy of the applicant's program for safeguarding its fuel. The occur
rence of five instances of vandalism, each of which was important al
though only one was in a safety-related system, should be cause for ap
plicant to be concerned; but it is not reason for us to believe that there 
are important gaps in applicant's safeguards system that would jeopardize 
the safety of unirradiated fuel. 

We conclude, therefore, that there was no good cause for .Iate filing 
for these contentions and that the other factors governing late-filing do 
not overbalance this deficiency. There was another remedy: partictpa
tion in the SNM licensing proceeding; although OCRE did not learn of 
that proceeding, it could have. There has been no showing of how 
OCRE could participate in the development of a sound record about this 
particular contention. Although OCRE's members' safety could be af
fected if the special nuclear materials were first irradiated and then:dis
persed in an accident, there has been no showing of any plausible mecha
nism through which this could occur; hence, OCRE's interests do not 
weigh heavily in its favor on this issue. Additionally, admission of new 
contentions would broaden this proceeding and cause a risk of. delay; 
however, this factor is close to neutral because we do not believe delay 
is a serious problem in this case. 

On balance, these contentions are not admitted because they have 
failed to meet the late-filing criteria. . . 

As is our custom, we also have considered the possible safety signifi~ 
cance of the contentions. However, we find nothing that rises. to the 
status of an important safety issue. Most of the issues are economic. Not 
only are they expressly barred from consideration by the regulations but 
they do not' raise serious safety issues with respect to unirradiated fuel. , 

The principal argument - that the fuel will be stored longer than 
necessary, seems to be an argument of minimal economic importance. 
Applicant concedes that three months of storage might cost $300,000, 
but we think it concedes too much. It is obvious to us that the fuel must 
be delivered at some time before fuel loading. Delivery on the day of 
loading would cause certain economic risks. Various economic .factors 
related to arranging for a favorable purchase and appropriate transporta
tion would introduce uncertainties about how much lead time would be 
appropriate. We see no basis for believing that a three-month lead time 
for receipt of materials is inappropriate. (The argument that applicant's 
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economic condition is so shaky as to endanger its ability to care properly 
for unirradiated fuel lacks credibility,) 

aCRE also argues that applicant is not qualified by reason of training 
and experience to receive unirradiated fuel. It relies on a transcript of an 
ACRS meeting and also on contradictory arguments that: (a) applicant 
has never operated a nuclear plant, and (b) that its participation in the 
ope'ration of the Davis-Besse and Beaver Valley pllints does not inspire 
confidence in its ability. To (b), applicant responds'that it has no own
ership in Beaver VaHey and does not operate Davis-Besse. To (a), appli
cant responds that a license to receive nuclear materials is not a license 
to" operate and that there is no logical link between lack of operating ex
perience and inability to receive and protect unirradiated fuel. With this 
we entirely agree. (Since there is no admitted contention on training and 
experience to operate, this area of review of the application is the re
sponsibility of the staff and not of the Licensing Board. We have no 
reason to doubt staffs competence in pursuing this issue,) 

Intervenors also have argued that a separate environmental impact 
statement is required for an SNM license. Not only is this contrary to 
the regulations, but it is contrary to common sense. An environmental 
impact statement has been done for the operating license application, 
including the delivery of fuel. There is no need for each component to 
be analyzed separately, on the assumption that the plant may never be 
licensed to operate. ' 

Finally, aCRE argues that applicant must demonstrate that it will 
comply with local laws concerning the shipping of nuclear fuel. 
However, the granting to it of an SNM license will not excuse it from 
complying with all valid laws and regulations governing shipment of 
'fuel. If it cannot comply with those laws, its SNM license will be value
less to it. Consequently, there is no reason to believe that the granting 
of the SNM license should be deferred until after the appJicant shows its 
compliance with these laws. 

aCRE's brief also contains an argument that troubles us for its con
cept of public confidence in this proceeding. aCRE argues that the grant
i'ng of an SNM license will have the symbolic meaning to the public that 
an operating license must be granted and that the public will lose confi
dence in our proceeding if the SNM license is granted. This is entirely 
illogical; If aCRE had valid late-filed contentions, we would admit them 
to the proceeding. If its contentions are not valid, we will not admit 
them. aur ruling stands for nothing more or less than the application of 
the law to the facts presented to us. There is no relationship of this 
ruling to the grant or denial of an operating license. We believe that a 
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Licensing Board which acts thoughtfully and deliberately this time can 
be counted on to act thoughtfully and deliberately in the future. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 12th day of July 1983, 

O'RDERED 
None of the contentions filed by Ohio Citizens for Responsible 

Energy on May 10, 1983, is admitted as an issue in this proceeding. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman I 

ADMINISTRATIVE JUDGE 

, " 

Jerry R. Kline ' , .. I, 
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ADMINISTRATIVE JUDGE 
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PHILADELPHIA ELECTRIC COMPANY 
(Limerick Generating Station, 

Units 1 and 2) . July 26, 1983 

In a special prehearing conference order, the Licensing Board rules on 
the admissibility of pending safety contentions, admitting three conten
tions and excluding nineteen. Before addressing the admissibility of 
specific contentions, the Board concludes that safety contentions con
cerning the probabilistic risk assessment (PRA) done for Limerick 
would be admissible only if they alleged that the PRA identified a partic
ular design problem for Limerick. The Board leaves open the question 
of how PRA contentions should be litigated when they relate to the Na
tional Environmental Policy Act, 42 U.S.C. § 4332, review of plant 
operations. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTION 

Good cause for the untimely filing of a contention based on a newly 
available document may be lost by waiting to see what action another 
party will take in reaction to the document. 
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RULES OF PRACTICE: ADMISSIBILITY OF CONTENTION 

When a document becomes available, contentions based upon it must 
be filed promptly to preserve good cailse for an untimely contention al-
though the document may be incomplete. . 

PROBABILISTIC RISK ASSESSMENT (PRA) 

In the context of health and safety (as opposed to environmental) 
issues, litigation related to the choice of methodology used to develop 
the PRA would not be profitable. However, if the PRA indicates a partic
ular design problem with the plant, that may be litigated. 

REGULATIONS: INTERPRETATION (GENERAL DESIGN 
CRITERION 64) 

"Postulated accidents" as used in General Design Criterion 64 is a 
term of art meaning design basis accidents. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTION . . 
A contention which merely recites unrelated adverse findings in 

reports of quality assurance inspections and audits performed ·by the 
Staff and Applicant is not admissible. 

SECOND SPECIAL PREHEARING CONFERENCE 
ORDER 

The Board held a special prehearing conference in Philadelphia on 
May 9-11, 1983, to discuss proposed contentions and further scheduling 
of these proceedings. On May 16, 1983, we issued a "Memorandum and 
Order Confirming Schedules Established During Prehearing Confer
ence" (unpublished). Our order today provides further rulings on the 
basis of that special prehearing conference, including rulings on the ad
missibility of contentions and the provision of specific dates for 
schedules which were previously described only in terms of triggering 
events. 

In its filings prior to the special prehearing conference and at the con
ference itself, LEA (Limerick Ecology Action) indicated that a number 
of contentions were being dropped. These are Contentions 1-1; 1-2; 1-5; 
1-6; 1-13; 1-16(c)-G>; 1-17; 1-18; 1-19; 1-20; 1-21; 1-22; 1-24; 1-25; 1-27; 
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1-28; 1-29; 1-32; 1-33A, C, F, G, H, 1 & L; 1-34; 1-35; 1-36; 1-37; 1-39; 
1-43; 1-44; 1-46; I-55; I-56; I-59, and 1-61. In addition, LEA dropped 
Contention 1-3 in its May 31, 1983 "Response to Licensing Board's 
Order of May 16, 1983." 

In our May 16, 1983 Memorandum and Order, supra, Contentions 
1-33B, D, E & K and 1-45 were denied without prejudice. LEA was per
mitted to respecify them by June' IS, 1983. LEA's counsel, in' a letter to 
the Board dated June 10, 1983, indicated that LEA was no longer inter
ested in pursuing Contentions 1-33B & K and 1-45 because the conten
tions were satisfied. As to Contention 1-33E, LEA stated that it may 
submit new contentions when more information is available from the 
Applicant. According to LEA, the issue in Contention 1-330 is being 
pursued by the NRC Staff, and LEA may at some future time ·submit a 
contention on it if LEA is not satisfied with the Staff's resolution of the 
matter. 
, When information is not available, there will be good cause for filing 
a contention based on that information promptly after the information 
becomes available. See Duke Power Co. (Catawba Nuclear Station, Units 
1 and 2), ALAB-687, 16 NRC 460, 469-70 (1982). The Commission 
has recently ruled that the five statutory factors must be balanced in 
deter'mining whether to admit such a contention filed after the initial 
period for submitting contentions. Duke Power Co. (Catawba Nuclear 
Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1045 (1983). The 
Commission accep'ted the Appeal Board's standard for determining 
when the good cause factor is satisfied with regard to contentions based 
on newly available documents. Id. at 1045, 1047. The Commission 
recognized that it would be fruitless to raise as a contention the tempo
rary lack of a document which is "unequivocally licensing-related." Id. 
at 1045 n.4, 1049. It would seem to be a rare instance in which, balanc
ing the five factors, a contention truly arising from a completely new 
and necessary document would not be admitted. 

As this Board has previously indicated, LEA may file contentions 
based on information arising from new licensing-related documents. In 
doing so, it should, in the future, address the factors set forth in the 
Catawba 'decisions, and the contentions will be judged on that basis. 

In both the Appeal Board and Commission Catawba decisions as well 
as' in our previous orders, however, the finding of good cause for the 
late filing of contentions is related to the total previous unavailability of 
information. LEA is cautioned that a submitted document, while perhaps 
incomplete, may be enough to require contentions related to it to be 
filed promptly. Nor may LEA wait to see what action another party, 
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including the Staff, will take in reaction to a document before filing cori
tentions without losing the good cause associated with the filing of a 
new document. Cf, Duke Power Co. (Cherokee Nuclear Station; Units 1, 
2 and 3), ALAB-440, 6 NRC 642, 644-45 (977) (denying late interven
tion to petitioner who determined her interests were not being adequate
ly protected by other participants). We realize that in the past we have, 
with the concurrence of. the parties, in some cases encouraged LEA to 
drop without prejudice contentions for which' information has been 
unavailable. If a newly filed contention follows up on such a dropped 
contention; we will, of course, take these circumstances into account. In 
particular, schedules already established in our May 16, 1983, order 
remain in effect. ' \ 

In conclusion, Contentions I-33D and E are not presently! a part of 
this proceeding. If LEA later wishes to file contentions on, these 
matters, those contentions will be subject to the balancing test for late
filed contentions. Previous unavailability of documents will be:treated iin 
the manner set forth in the Catawba decisions discussed above. '. 

.;', ,I. J; 

PROBABILISTIC RISK ASSESSMENT (PRA) CONTENTIO'NS! . , 

In the June 1, 1982 Special Prehearing 'Conferenc~ "Order 
(LBP-82-43A, 15 NRC 1423), the Board ruled that the following general 
PRA contention was admissible, subjecqo specification: ' , : ' 

, •. ' ,1' 

The Applicant's Probabilistic Risk Assess~ent (PRA), insofar as it is io be used ... 
by the Nuclear Regulatory Commission in determining whether tlie operation of the " 
Limerick facility may constitute a disproporlionate ponion of the societal risk from' . 
nuclear power reactors, and thUS' constitutes an undue risk to the public due to its , 
siting in a heavily populated area and to ils proposed power levels, is inadequate and 
deficient. ;'.'. 

ld. at 1489. The Board did not rule on the 32 individual PRA contentions 
proposed at that time but indicated'that many of them supply the requi
site specification and would be admissible. /d.' I, ',. ' 

A 'major consideration of the Board in not ruiing on the i~dividu~l 
PRA contentions at that time was the question of. the scope and purpose 
of the NRC Staff's use of the Limerick PRA. At the firs(spe'cial prehe'ar:
ing conference in June 1982~ the Board was given the impression iliilt 
the Staff might compare the risk from operation of Um'erick directly:to 
the risk from operation found in ihe WASH-1400 amilysis of a ret'eredce 
boiling ,watef reactor located at a composite site. Id. at 1'492. In a 
"Statement of the NRC Staff's Use of PRA" dated April 13, 1983, sup
plemented by oral statements at the prehearing conference May 9-11, 
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1983, and by a statement of "The NRC Staffs Use of Limerick PRA" at
tached to the "NRC Staff Response to Licensing Board Order of May 
16, 1983" (May 24, 1983), the Staff has described its current plans for 
use of the Limerick PRA. The Staffs plans appear to be affected (as 
they should be) by Commission Policy Statements issued since the first 
special prehearing conference. In March 1983,. the Commission issued a 
Policy Statement on Safety Goals for the Operation of Nuclear Power 
Plants. 48 Fed. Reg. 10,772 (1983). In April 1983, the Commission 
:issued a Proposed Commission Policy Statement on Severe Accidents 
and 'Related Views on Nuclear Reactor Regulation. 48 Fed. Reg. 16,013 
(1983). ' 

In ruling on the extent to which PRA contentions would be admissible 
in this proceeding, the Board has considered these explanations by the 
Staff and these Policy Statements. In addition, the Board has considered 
arguments made by LEA and the Applicant on the record and in 
"Limerick Ecology Action Response to Licensing Board's Order of May 
16, 1983" (May 31, 1983) and "Applicant's Response to 'the NRC 
Staffs Use of Limerick PRA and Limerick Ecology Action Response to 
LJcensing Board's Order of May 16, 1983' " (June 10, 1983) . 
. -The Staff is no longer planning on directly comparing the risk of reac

tor operation found by the Limerick PRA to that in WASH-1400. Tr. 
4205-07. Rather, as regards Safety Considerations, the Staff has stated it 
'plans to use the PRA as part of its detailed safety review of the Limerick 
Application, giving particular attention to any identified dominant risk 
sequences " ... to check whether such sequences are attributable to 
structures, systems, components or procedures which fail to satisfy NRC 
regulatory requirements." Staffs April 13, 1983 Report on PRA, at 1. 
Any identified non-compliances must be corrected. In the event that a 
dominant risk sequence is identified which is not attributable to a non
conformance with Commission regulations, but, rather is attributable to 
a unique design aspect of Limerick, the Staff may recommend additional 
measures to compensate for the unique problem. ld. Any major potential 
probiem areas uncovered as a result of the PRA analyses and review 
would be (and should be) studied in greater detail to determine 
'whether, in fact, a significant problem exists and whether corrective 
action is required. Such 'a major potential problem would also be reported 
totitis Board and to the parties to this proceeding. Tr. 4214. Depending 
'upon the nature of any site-specific unique problem, both the Staff and 
LEA suggest that justification for requiring remedial or compensatory ac
tions may be found in various regulatory provisions. See, e.g., 10 C.F.R. 
§§'50.57(a)(3), 50.109(a), 100.10 and 10 C.F.R. Part 50, Appendix A, 
Introduction. 
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The Staff will compare the Limerick PRA to other PRAs as a check to 
determine the reasonableness of the data and assumptions resufting 
from the PRA. Staff's May 24, 1983 Report on PRA. Such a comparison 
may be made to determine why a particular dominant risk sequence is 
an outlier for Limerick. Tr. 4206-08. ' ,i -

With respect to Environmental Considerations the StafT will use the in-, 
formation obtained from its review of the PRA to assess the risks of acci
dents beyond the design bases, in accordance' with the Commission's 
Statement of Interim Policy Concerning Nuclear Power Plant Accident 
Consideration Under the National Environmental Policy Act of 1969, 45' 
Fed. Reg. 40,101 (1980). Staff's April 13, 1983 Report on PRA,,~t'! 1. 
This is commonly called the Staffs Class 9 environmental review or,the 
Environmental Report Chapter 7 analysis,' Because there is a large, 
population near Limerick, the thrust of the environmental, revie~ will, 
be conce'rned with' population dose considerations, under various 
accident conditions and will be, cast 'in terms of identify,irig 
disproportionate risk components. See, e.g., Tr. 4209., ,'I 

In order to make its environmental review, the StafT will review and 
evaluate the Applicant's Severe Accidents Risk Assessment (SARA): 
which will include modeling of external initiating events as well as updat7-
ing some of the internal events modeling and revising the consequence 
modeling. Tr. 4245. This; apparently partly derived from the, existing 
PRA, will be utilized to determine the overall population risk attrib'uta
ble to Limerick'(see Tr. 4201-03). As the Board ,understands it,then:,(t' 
will be in the environmental 'review that the overall risk figures emerging 
from the PRA and from SARA will be utilized by the StafT. If the' overall 
risk associated with Limerick is significantly greater than that attributabie' 
to other nuclear reactors, the Staff would consider recommending como' 
pensatory features. Staff's May 24, 1983 Report on PRA. ,", /~ 

In its April 13, 1983 report, the StafT also mentioned certain' othe~ 
additional uses of the Limerick PRA outside the licensing proceed'ing;~ 
including the general buildup of PRA knowledge and as a sour~e. O(i~-'I 
formation and guidance in severe accident rulemaking activities. The 
PRA may also be used as the basis for voluntary improvements in the 
facility and, in fact, the Applicant has made several changes as a result 
of PRA findings. 

The contentions which are presently proposed address the use of the 
PRA in regard to safety considerations. The Board has indicated contfm-' 
tions on SARA and the Environmental Report Chapter 7 analysis can be 

• 
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filed later. See "Memorandum and Order Confirming Schedules Estab
lished During Pre hearing Conference" (May 16, 1983), at 6-7.* 
Therefore" we consider these contentions only as they relate to the cur
rent PRA and the StafT's use of it in the safety analysis. 

From this perspective, we find that the consideration of safety uses of 
the PRA in this proceeding should be limited to allegations that there is 
a particular design problem with Limerick which is pointed out in the 
PRA. We do not believe that litigating the choice of methodology used 
in developing the PRA'would be profitable. Our concern in this hearing 
is not whether the PRA was done in the best possible way, but rather 
whether the plant is safe. ' 

We recognize that a change in the methodology could modify the 
numerical results or possibly bring to light potentially new safety 
problems. However, we do not believe it would be a profitable use of ad
judicatory time to litigate the methodology used on the chance that dif
ferent methodology would identify a new problem or substantially 
modify existing safety concerns. If it is known that a problem exists 
which would be illustrated by a change in PRA methodology, that prob
lem c~m be litigated directly; there is no need to modify the PRA to con-
sider it. , 

We recognize that changing the PRA methodology could have an 
effect on the overall risk figures produced. However, at this time, the 
technology is too new for there to be a correct or an incorrect way in 
which to do a PRA. Indeed, these uncertainties are a large part of the 
reason that the Commission has directed that its safety goals not be used 
in licensing. See Policy Statement on Safety Goals for the Operation of 
Nuclear Power Plants, 48 Fed. Reg. 10,772 (I 983). This Policy 
Statement may be viewed, as the Applicant argues, as directing that 
bottom-line risk figures from PRAs should not be used for making 
safety findings in licensing proceedings. In fact, the Statement directs 
that "The shiff shouid continue to use conformance to regulatory 
requirements as the exclusive licensing basis for plants." 48 Fed. Reg. 
10,775, col. 3. ' 

·Pursuant to the agreement reached by LEA. Applicant and the NRC Staff, as reported in LEA's 
~Motion for an Extension of Time" of July 21, 1983, we approve the proposed amended schedule for 
the filing of contentions on EROL Chapter 7 (SARA). LEA's contentions shall be received by Septem
ber I, 1983. The Applicant's and the Stairs responses shall be received by September 20 and 30,1983, 
respectively. As stated at the prehearing conference and elsewhere in this order, the Board is unsure of 
the scope, nature and practicalities of useful litigation of "bottom-line" risk contentions based on the 
Chapter 7 EROL analysis in the context of the total NEPA environmental analysis. We direct LEA, Ap
plicant and the Staff to discuss the scope and wording of proposed contentions before they are liIed with 
the goal of achieving mutual identification of the issues and of the proper course of the litigation of this 
subject. The September I, 1983 liIing of contentions shall include a report on behalf of all parties on the 
course, status and results of such discussions. 
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It should be noted that in its environmental review, the Staff apparent-:
Iy will be using the numbers it gets from its analyses of population risk~ 
In that context, it may be possible to litigate the accuracy or meaning of 
this bottom-line risk number in the context of the NEPA environmental 
analysis. Even so, the Board is ·concerned that it is not ~ertain at· this 
time how such litigation would proceed. That problem, however, is 
more properly addressed when the SARA contentions are filed. . , ' 

Applicant argues strenuously that any problems uncovered as a result 
of PRA analysis must be judged solely on the basis of conformance or 
non-conformance with Commission regulations. The' Staff does"not 
necessarily disagree with that position. Staff and Applicant 'apparentiy do 
depart in their views as to whether certain regulatory provisions might 
be invoked to require remedial action on any significant identified 
problems. The Board does'not have to face that issue at this time but adl 
vises the parties that on matters of health and safety, this Board is not iiil 
e1ined to take an unnecessarily restrictive view of the applicability: of 
regulatory provisions. " ! : 

Considering the extent and use of the Staff's review' of the Limerick 
PRA and applicable Commission Policy (including propo'sed policy): the 
Board will view each proposed contention not only in the light 'of the 
Staff's planned uses of the Limerick PRA, but also in light of the litiga
bility of the specific issues. In addition to being within the, scope of ad~ 
missible PRA contentions as discussed above, these contentions must 
satisfy the Commission's criteria for admissibility. ' " 

Of the original 32 individual PRA contentions,' the Board mui"t rule 
on only 13, the others having been dropped or withdrawn. The voluntarY 
withdrawal of certain contentions was based on LEA's perceptions' as to 
the Staffs planned use of the PRA consequence analysis. If future 
events show these perceptions to be in error; LEA may' peiition' for 
reconsideration of their withdrawal. That is it future matter. It 'should 'be 
mentioned, however, that LEA was not discouraged by the Board' from 
dropping contentions relating to bottom-line risk numbers on' the iI'fider
standing that SARA or the Staff Environmental Report'Chapter 7 'anaiy~ 
sis might supply new information' which could provide a basis for refiling 
them. Tr. 4420-21. LEA has also submitted five new contentions based 
on the Brookhaven National Laboratory (BNL) review of the Limerick 
PRA, which are discussed below. ";, 

Of the contentions remaining for consideration, only' two meet th'e 
requirements for admissibility. They are LEA Contentions 1-8 and 1-15. 
A brief discussion of the individual contentions follows. . ' '(', 
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Contention 1-4 

. In i~is' contention LEA asserts that the risk of pressure vessel failure 
is not considered in the Limerick PRA as it was in WASH-1400 and 
that, by that omission, Limerick achieves undeserved design credit. 
LEA admits that pressure vessel failure was not found to be a dominant 
accident sequence in WASH-1400 but argues that one cannot assume 
that it is not a dominant sequence at Limerick. LEA provides no basis 
for attaching high risk potential to pressure vessel failure at Limerick 
other, than a statement that it may be a dominant contributor to risk due 
to the severe 'consequences should such a failure occur. 
: 'Applicant and StafT argue that this contention lacks basis. The Board 
finds' that' this contention essentially concerns the methodology by 
which the' scope of the PRA was determined. As such, it is not withi~ 
tile scope of litigable PRA contentions. If the concern were vulnerability 
to pressure vessel failure per se, due to special circumstances regarding 
the Limerick pressure vessel, that could have been addressed directly in 
a contention 'with a properly specific basis. We note, in addition, that 
pressure vessel failure is being considered in SARA. Thus, the problem 
of allegedly ,undeserved design credit should not occur when a bottom
line risk comparison is made. Contention 1-4 is denied . 
. , , 

Contention 1-7 

This contention is a general allegation that because no sub-part 
common mode failures were considered in the Limerick PRA, the proba
bility of a core melt accident could be underestimated. Both Applicant 
and StafT argue tliat, this contention should be denied because it fails to 
address or identify any specific system or sub-component which should 
be' considered. The Staff further argues that 1-7 does not state a 
co~tention, but . merely ,makes a statement regarding th~ scope of the 
fault tree model. 

.This contention is another example of LEA disagreeing with the scope 
and, methodology used in preparing the PRA. LEA has not focused on 
any:systems or sub-components in which it believes such failures could 
fead to a core melt. The Board has been unable to conceive a reasonable 
scenariorinwhich such failures would, occur without being reflected ade
quately in the PRA as component failures. Therefore, the Board does 
not believe this to be an instance where the PRA highlights (or could 
highlight), particular safe'ty problems with any reasonably based potential 
for occurrence. The contention is denied. 
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Contention 1-8 

LEA Contention 1-8 asserts that estimates in the Limerick PRA of 
outage time in loss of offsite power (LOOP) events are low because the 
time estimates are based on an assumed gamma distribution instead of 
on log normally distributed variants. As we understand it, LEA is con
cerned that use of the gamma distribution leads to a monotonically de
creasing hazard function, whereas use of the log normal distribution 
would lead to steadily increasing or peaking hazard function values. The 
contention does focus on a specific potential problem. The Board is con
cerned that if outage times are underestimated, inadequate compensating 
measures may have been provided. Therefore, this contention is admit
ted for the purpose of litigating whether the plant is adequately designed 
to withstand LOOP. While the PRA may provide evidence on this latter 
issue, the litigation will not determine whether the PRA should be 
revised. ' 

Contention 1-10 

LEA alleges that the Limerick PRA is deficient in that it does not con
sider location-dependent common 'mode failures. No such failure is 
identified. Thus, the contention lacks specificity about any such failure. 
To the extent it addresses the scope and methodology of the PRA, it 
goes beyond the scope of what may be litigated in this proceeding. 

Contention 1-11 

LEA asserts that the assumption for the equipment failure rate due to 
aging used throughout the Limerick PRA does not apply to many 
classes of equipment and that a proper assessment of the effects of 
equipment aging or risk may reveal a larger effect on Limerick than at 
other plants. This comparison to other plants is not within the scope of 
the safety analysis based on the PRA and hence not the subject of an ad
missible contention now. Moreover, 'as a criticism of the methodology 
of the PRA, the contention not only exceeds what we have determined 
to be an acceptable scope for PRA contentions, it does not specify how 
equipment aging should be handled. This contention is denied. ' 

We note that aging of electrical equipment is considered under the 
Commission's new environmental qualification rule, 10 C.F.R. § 50.49, 
and that LEA on July 11, 1983 submitted a contention directly dealing 
with compliance of Limerick with that rule. That contention alleges cer
tain deficiencies in plant equipment related to environmental 
qualification, and will be ruled on after responses to it are filed. 
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Contention 1-12 

~,rEA' asserts that the Limerick PRA doe's not take into account inten
tional or accidental 'errors and that such errors, if included, could be 
revealed to be major contributors to risk. LEA states that licensee 
"penalty" reports might be used to assess the effect of construction 
errors but does not elaborate on how that should be done. 
" It does not appear that LEA is concerned with a particular vulnerabili
ty of.Limerick to such errors. Rather LEA appears to be concerned that 
the 'overall societal risk from Limerick will be understated. As we ex
plliined earlier in this order, the PRA per se is not being used to provide 
a, bottom-line risk number. Hence, this contention is not within the 
scope of what may be litigated with regard to the PRA. This contention 
is denied. ' , , 

J ' , 
" ' 

Contention 1-14 

In Contention 1-14, LEA alleges that, because testing of safety systems 
designed to function during a loss of coolant accident (LOCA) or antic
ipated transient without scram (ATWS) for full-sized reactors in accident 
conditions ihas not been done, more conservative assumptions of failure 
rates should be used in the Limerick PRA. LEA wishes the Applicant to 
Use smoothing or higher component failure rates. 

The Applicant argues that this is a challenge to the Commission's 
recently issued regulations on environmental qualification of electrical 
equipment. See 48 Fed. Reg. 2729 (1983) [COdified at 10 ,C.F.R. 
§ 50.49]. We do not understand LEA to be seeking further testing of 
equipment beyond that required by the rule. See Tr. 4380. However, 
the "rule does make the assumption that equipment which is properly 
ilualified will'perform during a design basis'accident. 
I, In addition to the problem that this contention appears to challenge 
the 'rule, however, there is the problem that the contention is directly a 
challenge to the methodology utilized in the PRA. It does not point to 
ally possible specific defect in Limerick's design. As we have explained 
above, we will not admit a contention which alleges that the methodolo
gy: used in developing the PRA is inadequate. 

Contention 1-14 is denied.' 

"f • 

Co~t~n'tion 1-15 
1i , l: ' 

·':)n ,this ;contention LEA alleges that there may be interfacing LOCA 
initiators which might' markedly contribute to overall risk. LEA points 
out that WASH-1400 identified the potential for a PWR LOCA/check 
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valve failure combination to contribute markedly to overall risk. LEA 
notes that no such similar case has been identified for Limerick and al
leges that this suggests the possibility of inadequate design review. The 
subsequent identification of a potential interfacing LOCA initiator, 
(involving leakage past closed main steam isolation valves) for Limerick 
by Brookhaven National Laboratory in its review of the Limerick PRA 
provides sufficient basis for LEA's allegation. 

The question to be resolved now is what to litigate. The Board has ex
plained why it does not believe that litigation of the methodology in
volved in the PRA would be profitable. However, in this instance, LEA' 
has identified a specific potential design problem. The Board accepts this, 
contention limited to the purpose of determining whether leakage past' 
closed main steam isolation valves is a problem for Limerick and~ if so,' 
what measures should be taken. 

Contention I-16a 

In Contention 1-16a, LEA alleges that it was improper for the Appli-' 
cant to use a 25-mile evacuation radius for the Limerick PRA when plan.' 
ning for evacuation around the Limerick site that extends only to~a' 
to-mile radius. LEA alleges that.this affects the consequence category of 
early fatalities. 
,The Board understands this contention not to address the desirable 

size for the evacuation radius, but the way that this is incorporated into' 
the PRA. In essence, LEA's concern is that the consequences of an acci-' 
dent will be understated. See Tr. 4411. Since it is the Board's 
impression, set forth above, that the PRA will not be used directly to 
evaluate consequences, this contention is not admissible. The, Board 
notes, however, that SARA, on which the Staff will base its' cons'e-
quences evaluation, takes care of this problem in LEA's mind. Id. ' 

Contention I-16b 
,1: , 

Contention 1-16b alleges that the Limerick PRA is deficient in that it 
does not consider site-specific data. This is a question of the methodolo! 
gy used in the PRA and the consequences shown by the PRA. SARA, 
has largely taken care of this concern for LEA. Tr. 4411. Since SARA 
will be used to analyze consequences, it is properly addressed there. 
LEA indicated that it might be interested in raising a contention con-, 
cerning the treatment of this issue in SARA. /d. LEA may, if it deSIres, 
submit a contention on this, which meets the requirements for 
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admissibility, including specificity and basis, at the scheduled time for 
contentions on SARA. This present contention is not admitted. 

Contention 1-23 

Contention 1-23 alleges that external initiators of accidents were im
properly excluded from the Limerick PRA. The concern in this conten
tion is the risk from the plant rather than the plant design. Tr. 4419-20. 
An evaluation of whether the risk from Limerick is acceptable will be 
made based on .the Environmental Report Chapter 7 and SARA as op
posed to being made on the basis of the PRA. Since this_contention ap
parently. alleges that the PRA is not suitable for a purpose for which it 
will not be used, the contention is not admitted. 

Contention 1-26 

LEA alleges in this contention that the Limerick PRA improperly as
sumed sheltering would occur between 10 and 25 miles from the plant 
in.the event of an emergency. LEA, apparently realizing that if the PRA 
were not. to be used for evaluation of the consequences of an accident at 
Limerick the contention would be without basis, expressed a willingness 
to drop this contention if that were the case. Tr. 4423. Since it is our un
derstanding that the PRA will not be used for that purpose (SARA 
wilO,. this contention is denied as lacking basis. If LEA disagrees with 
SARA's. treatment of this. matter, LEA can file a contention to that 
effect with its other SARA contentions. 

" " , 
Contention 1-30 

LEA alleges that the calc.ulation of risk of latent cancers attributable 
to Limerick is understated in the PRA because malignant thyrojd, 
nodules with fatal outcomes are not included. As with several earlier 
contentions, the matter is addressed in SARA. This contention addresses 
the· consequences of an accident at Limerick rather than alleging any 
design defect. SARA, rather than the PRA, is being used by the Appli
cant. to evaluate consequences. This contention, which pertains to the 
PRA, is therefore without basis and is denied. . 

Contention 1-31 

In this contention LEA alleges that justification is not provided in the 
PRA for the assumption that large-scale medical treatment will be avail-
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able to people exposed to radiation as a result of an accident· at 
Limerick. A major reason for this allegation was the agreement between 
the Pennsylvania Emergency Management Agency (PEMAj and the Ap
plicant that the City of Philadelphia would not be considered as a support 
county for emergency planning purposes. LEA does not address the 
facilities that will be used but implies their inadequacy because of the ab
sence of Philadelphia's capability. In that regard, this contention is lack
ing in both specificity and basis. 

If adequate medical treatment is not available, that could be addressed 
directly with a contention concerning emergency planning: In this 
regard, however, we note that the Commission recently addressed the 
question of arrangement for medical services. Southern California Edison 
Co. (San Onofre Nuclear Generating Station, Units 2 and' 3), 
CLI-83-IO, 17 NRC 528 (1983). In that decision the Commission decid
ed that it was unnecessary to plan treatment for large numbers of con
taminated or contaminated-injured individuals. The Commission rea
soned that only a few individuals might be injured and contaminated so 
as to require treatment and the planning for onsite personnel and 
emergency workers could accommodate them, 17 NRC at 535, while !lr~ 
rangements for those exposed to radiation ,(but not also injured) c<?ldd 
be made on an ad hoc basis. Id. . " 

NEW PROBABILISTIC RISK ASSESSMENT CONTENTIONS 

In its April 12, 1983 specification of conditionally admitted 
contentions, LEA filed five contentions which it identified as new proba
bilistic risk assessment contentions. Both the Applicant and the Staff 
note that LEA did not address the Commission's criteria for the adrltls-

I 

sion of late-filed contentions in submitting these contentions. A consid
erable discussion was held at the special prehearing conference on the 
issue of timeliness of these contentions. See Tr. 4435-42. 

LEA' argued that good cause existed for filing these contentions late 
because at the time contentions were originally filed LEA did not have 
access to'the fault trees, event trees, Brookhaven National Laboratory 
evaluation of the PRA, or other discovery materials. Tr. 4435. The Staff 
took the position that if the new contentions were sufficiently tied to in
formation newly available since contentions were originally, filed; they 
would not be untimely. Tr. 4442. The Applicant does not believe that 
the Intervenor should be permitted to rely completely for a new conten
tion on the Staffs review of material which the Intervenor previously 
had in its possession. Tr. 4439. 
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At the prehearingconference, the Licensing Board indicated that 
before the Licensing Board would rule against these contentions because 
they were untimely, LEA would be permitted to submit an affidavit sup
porting its position that the information was not available until the 
Brookhaven analysis was published (or otherwise not available until 
after the January 1982 first special prehearing conference). Tr. 4441-42. 
Particularly in light of the Commission's decision in Catawba, which we 
have discussed previously in this opinion, there may be room for argu
ment as to whether the ,Brookhaven analysis is a document sufficiently 
central to the licensing process that its issuance provides good cause for 
the filing of late contentions. LEA did, after all, have the PRA which 
formed the basis for the Brookhaven analysis. In view of our decisions 
00' the pa,rticular contentions, however, it is not necessary for us to 
decide whether issuance of the Brookhaven document could provide 
good ca~se for the late filing of these content,ions. 

Contention 1: ' 

'In this contention, LEA 'asserts that accident sequences were not 
realistically modeled in the Limerick PRA. LEA alleges that there are 
errors in sy'stems unavailability values and that some Lirnerick support 
systems were not considered. LEA has not'specified particular errors, or 
even indicated the systems for which it believes these errors were made. 
To the extent if alleges a deficient methodology in performing this par
ticular PRA, it is not admissible for the reasons stated in our general dis
cussion of PRA. Contention 1 is not admitted. 

,', 

C~ntentio~ 2 
'. ! ( 

In Contention 2, LEA alleges that the binning of accident sequences 
in" the Limerick PRA was improper and thqt smoothing should have 
been used as it was in WASH-1400. According,to LEA, the risk of both 
acute and latent fatalities is higher if smoothing is utilized. LEA has not 
provided a basis 'for why these higher risk ,figures would be more 
accurate. Nor has LEA pointed to anything which would indicate that 
the methodology used in the PRA was improper. 

LEA characterizes the issue as "a difference in opinions by experts." 
Tr.4448. We are not, however, given any details about the basis for the 
experts' conclusions. Therefore, we find the contention vague. 
,In addition, we note that this is a contention which challenges the 

methodology of the PRA. We do not believe it is our role to validate all 
the procedures utilized in the PRA. We view the PRA as a tool which is 
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useful in identifying particular potential safety problems. This contention 
does not point us to any particular safety problems with the plant. We do 
not, therefore, see that litigating it would be a beneficial use of adjudica· 
tory time. 

Contention 2 is not admitted. 

Contention 3 

Contention 3 alleges that the frequency for the loss of offsite power 
(LOOP) initiator is understated in the Limerick PRA because partial 
LOOP occurrences were excluded from the data base and nuclear and, 
non·nuclear LOOP experiences were combined in calculating LOOP, 
frequency. Contention 1·8 also related to LOOP. As we have described 
in discussing Contention 1·8, we will not admit a contention which al· 
leges that the methodology used for incorporating LOOP in the PRA is 
inadequate. On the other hand, we are concerned that Limerick's design 
be adequate to handle LOOP occurrences which may be anticipated. We 
are denying this contention as it is stated. However, this does not pre· 
elude the possible relevance of similar evidentiary support as part of the 
litigation of Contention 1·8 on the question of whether the design of the 
plant is adequate for coping with LOOP events which may be anticipated. 

Contention 4 

Contention 4 alleges that because an older model is used in the Lim· 
erick PRA for the decay heat curve, the evacuation warning time is over· 
stated and (radioactive) source terms may be understated. At one time 
LEA alleged that it led to an understatement of core melt probability 
due to overstating opportunity to quench core melt by safety systems; 
however, LEA has dropped that part of the contention. Tr. 4454·55. 

LEA's concern is stated to be the effect that use of this model will 
have on the consequence analysis in the PRA. [d. As discussed above, 
the PRA is not being utilized to develop an ultimate consequence (and 
hence risk) figure. Therefore, this contention is without basis. In 
addition, the contention concerns the methodology used in the PRA 
which, we have explained, is not in and of itself a proper subject for liti· 
gation in this proceeding. 

Contention 4 is not admitted. 
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Contention 5 

LEA contends that if deficiencies in the Limerick PRA are corrected, 
the PRA wifl show that Limerick represents an undue and disproportion
ate risk to the public due to its location. This is clearly a contention con
cerning the overall risk attributable to Limerick. As we understand it, 
the PRA is not being used to establish an overall risk figure for 
Limerick. Therefore, it is not important for the uses to which the PRA 
is being put whether the risk figure resulting from the PRA is accurate. 
(Establishing overall risk is much closer to what will be done in SARA'>, 

Furthermore, the contention as it is phrased is quite vague. It refers 
to "PRA deficiencies" without specifying them. Presumably, they have 
been specified in other, more precise contentions. ' 

Because it is vague and does not relate to the Staffs stated uses for 
the PRA, this contention is denied admission. 

NON-PRA HEALTH AND SAFETY CONTENTIONS 

I-33M - Modification of ADS Logic (LEA) 

This contention stems from NUREG-0737 "Clarification of TMI 
Action Plan Requirements," item II.K.3.18, which states that the au
tomatic depressurization system (ADS) logic should be modified to 
eliminate the need for manual actuation to assure adequate core cooling. 

The BWR owners' group feasibility and risk assessment study, re
sponding to item II.K.3.18 and satisfying the first part of the contention, 
has now been completed and approved by the Staff. See NRC Staff 
letter to Applicant of May 23,1983, and attached Staff generic evaluation 
(issued on or about April I, 1983), both of which are attached to "NRC 
Staff Response to Licensing Board's Order of May 16, 1983," dated May 
24, 1983. By responsive letter to the Staff, dated June 20, 1983, the Ap
plicant has committed to the Staff-approved option 4 of the owners' 
group evaluation. Option 4 involves adding a timer which would bypass 
the high drywell pressure permissive after a sustained period of low reac
tor water level, and adding an ADS manual inhibit switch. 

Accordingly, the only portion of LEA's contention still pertinent is 
that: 

[A]pplicant states that modifications resulting from the [ADS logic] review will be 
deferred until the first refueling outage. The risk of an accident is particularly high 
in the initial period of operation of a nuclear power plant. and the applicant should 
be required to justify a delay which could unnecessarily threaten the health and 
safety of the public. 
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As discussed at the second special prehearing conference (Tr. 
4471-81), LEA believes the.NUREG-0737 implementation date for this 
item requires that the now agreed upon modifications be made prior to 
fuel load of Unit 1 (estimated by Applicant as August 1984, at the 
earliest), since that will be later than six months after the now issued 
Staff approval of the option 4 modification. The Applicant asserted .~t 
the conference that the implementation date for this requirement for 
operating license applicants is established in NUREG-0737 as the first 
refueling outage. The NRC Staff report to us of May 24, 1983, unfortu
nately fails to analyze the implementation date, as we had requested, by 
discussing either the language and rationale of NUREG-0737 or whether 
there are any later clarifications of NUREG-0737 schedules. Rather, the 
Staff merely asserts in its report to us, and in its May 23, 1983 letter to 
the Applicant that, under the NUREG-0737 schedule, the modifications 
need not be made until the first refueling outage. 

The NRC Staff's letter to the Applicant does note that the modifica
tions do not appear to require a large-scale effort and that therefore the 
Applicant should consider the feasibility of making the changes prior to 
fuel load. The Applicant's response of June 20, 1983, states that it is 
unable to commit to making the change before loading fuel due to possi
bly requiring time for final analysis and subsequent equipme~t 
purchases. . . 

If we were required simply to interpret the four corners of the 
NUREG-0737 implementation schedule, given the absence of any expla
nation by the Staff, we would agree with LEA that the implementation 
schedule as stated in the text of item II.K.3.18 cannot, now that the 
Staff has approved the design options, be longer for new operating 
licenses than the sensible scheme set forth for operating reactors - the 
first refueling outage after six months from that Staff approval. Six 
months from the April 1, 1983 Staff approval (or arguendo the Staff's 
May 23, 1983 letter to the Applicant) (i.e., October 1 or November 23, 
1983) still leaves eight to ten months for the modification to be made 
before Applicant's most optimistic fuel load date estimate. 

This is also consistent with the modification schedule in Table 2 of 
NUREG-0737, although its understandably shorthand notation is not 
clear without reference to the text of item II.K.3.18. In other words, 
both the schedule in summary Table 2 for new OL applicants to make 
the item II.K.3.18 modification - "1 st refuel 6 mo. after Staff approval" 
- and the schedule implementation for operating reactors in the 
NUREG-0737 text of this item, instruct that utilities are expected to 
make this change after a six month grace period from Staff approval. 
However, if the reactor is operating at the end of that six month period, 
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it need not be shut down just to make this change. Rather, the change 
can be delayed until the first planned outage after that six month period, 
i.e., the first refueling outage. As noted, Limerick would not be operat
ing for at least eight to ten months after this six month period. 
Therefore, Applicant must establish before us that this NUREG-0737 
item II.K.3.18 position is not necessary if it wishes to depart from it 
until some' time after fuel load. The posture of Limerick is, of course, 
different from other BWRs which were ready to load fuel before even 
the Staff approval (or before six months from that date has elapsed). 
For such reactors, unlike Limerick, the first planned outage after the six 
month post-approval of design grace period would be the first refueling 
outage. 

If our reading of the modification schedule is at odds with the Staff's, 
again we' note the Staff has failed to explain its apparent rote application 
to Limerick of the schedule applicable to the post-NUREG-0737 BWRs 
which have been or will be granted operating licenses prior to or within 
six montns of the Staff's approval of a modification plan responsive to 
item'II.K.3.18. Based on our discussion above, we see no logic to the 
Staff's application of the schedule to Limerick. Regardless, LEA would 
be permitted to litigate whether such an extended NUREG-0737 imple
mentation schedule would be sufficient as applied to the schedule cir
cumstances of Limerick. See Statement of Policy: Further Commission 
Guidance for Power Reactor Operating Licenses, CLI-80-42, 12 NRC 654 
(980). 'Ourabove discussion shows the bases exist for such a 
contention. Therefore, the technical merits of the contention are litigable 
in any event. We admit the contention as quoted above. 

1-38 - Post-Accident Radiation Monitoring (LEA) 

, It is not completely clear upon reading Contention 1-38 exactly what 
LEA's concern is. At the prehearing conference, h·owever, it appeared 
that LEA's concern is with post-accident monitoring both inside and out
side of the containment (Tr. 4487), but not off site. Tr. 4488. LEA's con
cern is that the Design Basis Accident-Loss of Coolant Accident 
(DBA-LOCA) was being utilized to establish monitoring capabilities. 
LEA asserts that General Design Criterion (GDC) 64 would require 
monitoring capabilities beyond those needed to monitor radiation levels 
during a DBA-LOCA. Tr. 4490, 4493. LEA wishes to address the ability 
of the' monitoring equipment to withstand an environment more severe 
than DBA-LOCA and to measure radiation levels in such conditions. Tr. 
4494. . 
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Although LEA has cited in its basis for this contention item 1I.B.3 
from NUREG-0737, LEA is not contending that the Applicant will,not 
satisfy that requirement. Tr. 4494. Rather LEA cites item II.B.3 because 
it requires sampling. Id. Item II.B.3 refers primarily to sampling of the 
reactor coolant and containment atmosphere under accident conditions. 
Thus, it may not cover the entire spectrum of monitoring, i.e., outside 
containment, with which LEA is concerned. For the sampling which ,it 
does require, item II.B.3 requires that, for a boiling water reactor such 
as Limerick, the fission product release described in Regulatory Guide 
1.3 for DBA-LOCA be assumed. LEA, citing GDC 64, would require 
the Applicant to go beyond item II.B.3 to require sampling capabilities 
for "postulated accidents" beyond design basis. 

The Commission has said that an intervenor may litigate whether mea
sures beyond those required by NUREG-0737 should be imposed if an 
otherwise admissible contention addresses the problem to which, a 
NUREG-0737 item is directed. Pacific Gas and Electric Co. (Diablo 
Canyon, Units 1 and 2), CLI-81-5, 13 NRC 361,363 (1981). At least in
sofar as LEA is concerned with reactor coolant and containment at
mosphere sampling, LEA is, in fact, addressing a problem to which item 
II.B.3 is directed and arguing that further measures should be required. 
See Tr. 4486. 

The problem with LEA's basis, however, is that it requires that 
"postulated accidents" as it is used in GDC 64, be interpreted to include 
accidents beyond design basis. The Board finds that "postulated acci
dents" is a term of art which refers to design basis accidents. There does 
not appear to be any written definition of "postulated accidents.':, See 
Tr. 4490-92. We are, however, reinforced in our interpretation that 
GDC 64 is intended to require monitoring only for design basis accident 
conditions by the recently enacted rule requiring Environmental Qualifi
cation of Electric Equipment Important to Safety for Nuclear Power 
Plants. 48 Fed. Reg. 2729 (January 21, 1983). This rule requires that 
electrical equipment important to safety, including "certain post-accident 
monitoring equipment" be qualified to perform under design basis acci
dent conditions. 10 C.F.R. § 50.49 (b)(3) and (d)(l). It would not be rea
sonable for the Commission to have limited the qualification of monitor
ing equipment to design basis accidents if the general guidance of the 
Commission's GDC 64 were interpreted by the Commission to require 
that this very monitoring equipment be able to perform in more severe 
conditions. 

Insofar as this contention seeks to require monitoring or sampling not 
covered by item II.B.3, LEA has not identified a NUREG-0737 or a 
NUREG-0694 item directed to LEA's concern. Under Diablo Canyon, 
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supra, if the concern is not addressed in a NUREG-0737 or a 
NUREG-0694 item (and it is not litigable under some other regulatory 
requirement) it is a challenge to the regulations and may be raised only 
by a 'petition under 10 C.F.R. § 2.758. Thus, in addition to the fact that 
we do not interpret GOC 64 to require m'bnitoring capability beyond 
design basis accident conditions, LEA has not shown why the contention 
would :not, to this extent, be a challenge to NRC regulations. 
,! For the above reasons, Contention 1-38 is not admitted. 

I-60"'~ Engineering Safeguards to Compensate for Class 9 
"jll , I • 

, . Accident Release of Airborne Radiation (LEA) 

· LEA contends that due to high population density and the dependency 
of Philadelphia on surface water sources for drinking water, additional 
compensating design features are necessary to prevent and mitigate the 
post-accident release of airborne radioactivity. As examples of the addi
tional design features which should be required, LEA advocates the use 
of in-core thermocouples for detecting inadequate core cooling (which 
LEA labels preventive) and a filtered vented containment (which LEA 
labels, a mitigative feature). As appears from the thrust of the 
contention, and as confirmed at the prehearing conference (Tr. 
4517-18),:.the contention is premised on the occurrence of an accident 
greater than design basis; i.e., a Class 9 accident. 
"The .Commission recently issued its "Proposed Commission Policy 

Statement on Severe Accidents and Related Views on Nuclear Reactor 
Regulation," 48 Fed. Reg. 16,014 (I9M3). In it, the Commission 
discussed its bases for belief that, pending the resolution of large generic 
programs presently underway, existing design basis requirements 
provide reasonable assurance that the risk of degraded core accidents is 
acceptable. 48 Fed. Reg. 16,018, cols. 1-2. The statement continues: 

,I Accordingly, individual licensing proceedings are not appropriate forums for a broad 
examination of the Commission's regulatory requirements relating to control and 

· , 'rititigaiion of accidents more severe than the design basis. Similarly, notwithstanding 
" the Class 9 accidents review requirements for environmental hearings of the Com

o mission's Statement of Interim Policy on "Nuclear Power Plant Accident Considera
',' tions Under the National Environmental [P)olicy Act of 1969" (45 FR 40101, June 
'J.I3, 1980), the capability of current desi~ns or procedures (or alternatives thereto) 

to control or mitigate severe accidents should not be addressed in case-related 
~ : safety hearings. 

!d. at 16,018, col. 2. 
· We recognize that this policy statement at present is proposed, not 

adopted. However, it is prudent for us to accept it now as disclosing the 
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Commission's present' intent to impose the very clear quoted 'mandate 
not to litigate a contention such as 1-60. If ,the policy statement,' as 
adopted, changes this mandate materially, we will of course consider any 
such change. .' . ; II \ 

If the proposed policy statement is not adop'ted at all, or remains pend
ing at the conclusion of the Limerick proceeding, Contention 1-60 would 
still not be admissible, since it would also not have been admissible 
prior to this proposed policy statement. The Commission's proposal is 
expressly intended to supersede, infer alia, the Commission's advance 
notice of proposed rulemaking, "Consideration of Degraded or Melted 
Cores in Safety Regulation," 45 Fed. Reg. 65,474 (980). See 48 Fed. 
Reg. 16,014, col. 3. The Commission has previously pointed to that ear
lier proposed rule making proceeding as the proper place for considera
tion of the question of possible additional safety factors to·deal.with 
degraded core conditions, rather than an individual proceeding. See Me
tropolitan Edison Co. (Three Mile Island Nuclear Station, Unit -0, 
CLI-80-16, 11 NRC 674, 675 (980) (involving hydrogen generation :fol
lowing a degraded core accident). In fact, one of LEA's examples of a fil
tered vented containment was one of the express issues being 'considered 
in the degraded core rule making, as question 6. 45 Fed.' Reg. 651476 
(1980).' ".,."" 

Prior to the April 1983 proposed policy statement, it might have been 
open to LEA to allege, with basis and particularity, a credible degraded 
core accident scenario for which additional'design measures should be 
considered to control airborne radiation releases. Cf Three Mile Island, 
supra, at 675. However, LEA's contention does not do so. It is simply a 
broad concern that 'an unspecified accident beyond those presently de
signed for is credible, and that unbounded (except for two' examples) 
additional design measures should be required. Accordingly, the conten:' 
tion does not provide adequate bases or specificity, and is rejectable also 
for this reason. : J ,'" ,', 

- .'. 

" i ' I -orr'! 
VI-l - Pattern of Improper Quality Assurance/Quality Control ' 

(AWPP) . ' 
OJ ,,: L 

The contention alleges a 'pattern of faulty workmanship, inspection 
and supervision by the Applicant. The written contention, and the ·Air 
and Water Pollution Patrol's (A WPP) remarks at the prehearing 
conference, highlight an allegation that Applicant's corrective action was 
insufficient in response to an NRC Staff inspection, report (76-06, 
November 10, 1976). This inspection report cited improper welds and 
welding procedures, and the fact that the welds had been approved by 
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Applicant's inspector. A WPP's basis for this particular allegation is Ap
plicant's December 15, 1976 response to the NRC StafT inspection 
report. This response stated that, in addition to repair of the particular 
welds and preventive actions, a reinspection of all other work inspected 
by' that same Applicant's inspector "has been accomplished, where 
accessible." A WPP argues that· all such welds, even if not accessible, 
should have been reinspected. 

In addition, the contention lists ten other NRC Staff inspection 
reports and summarizes problems reported on in those reports which al
legedly indicate a pattern of inadequate QA/QC . 
. . The Board could perceive no particular pattern from the allegattons or 
summaries of reports in the contention. In recognition of the fact that 
A WPP is not represented by counsel, and of the importance of the sub
ject of QA/QC, we spent considerable time at the prehearing conference 
in an attempt to elicit from A WPP just what the alleged pattern is, and 
what specific bases exist to support the allegation of a pattern. Tr. 
4134-52; 4172-96. Based on this discussion, we conclude there is no par
ticular pattern being alleged by A WPP. Rather, A WPP is merely relying 
on the fact that there are many deviations and non-compliances in NRC 
Staff and Applicant inspection reports over the many years of 
construction, and that this shows inability of the Applicant to carry out a 
proper QA program. (A WPP is not alleging that any particular defect 
still 'exists. Indeed, the contention asserts that later correction of the 
items found is irrelevant to the fact that a pattern exists.) 
.. We agree in general with the Applicant and StafT that the mere recita

tion of unrelated adverse findings in reports of inspections and audits 
performed by the StafT and Applicant does not supply information on 
what specifically would be litigated. It suggests a broad, unfocused, item 
by item cross-examination of the very StafT and Applicant inspectors 
who reported the problems and approved their resolution. This is to be 
contrasted with proceedings where particular allegations of specific pat
terns of QA/QC problems, often based on inspection reports, have been 
litigated. It is also in sharp contrast with supported allegations of particu
lar existing construction defects. 

The Board initially was concerned that the highlighted example sum
marized above might be a well-based instance of a failure by the -Appli
cant to take sufficient corrective action. The Applicant, in response to 
the contention, asserted that all welds inspected by the inspector in ques
tion were in fact reinspected, not just accessible ones, and that docu
ments supplied to A WPP show this. Pursuant to our order of May 13, 
1983, Applicant supplied these documents under cover of counsel's 
letter of May 20, 1983. Included as attachments 8 and 9 are Applicant's 
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(actually its agent, Bechtel's) inspection reports,of April and July 1977. 
According to counsel's letter, these reports show further follow-up 
through reinspection of all of the inspector's welds which were inaccessi
ble for temporary reasons at the time of Applicant's initial December 
1976 response, as well, as the inspection to the extent possible o~ such 
welds embedded in concrete. Counsel's letter further asserts that the Ap
plicant performed structural analyses which assumed that embedded 
welds or portions thereof which were not accessible for reinspection 
were nonexistent. A WPP is correct that Applicant's original response to 
the inspection report implied that only accessible welds were 
reinspected. Given Applicant's asserted follow-up, however, it may ,be 
that Applicant's letter of December 15, 1976, only intended to report on 
reinspections performed by that time. If so, it would certainly have been 
useful for Applicant to have indicated in that response that further in-
spections and analyses would be performed. , 

The Bechtel inspection reports do not by themselves make, clear that 
the welds listed are those which had been inspected by the same inspec
tor cited in NRC Staff inspection report 76-06, or that the other state
ments in counsel's letter are accurate descriptions of the reports 
(attachments 4-9). In addition, we have no sworn affidavit attesting t() 
the fact that the structural analyses, showing the assumed absence of the 
embedded welds as acceptable, were performed. (The details of. these 
structural analyses are beyond the scope of the contention that QA/QC 
follow-up action to this Staff inspection report was improperly limited to 
reinspection of accessible welds.) However, it presently appears from 
counsel's representations of facts that there is no basis to admit even 
this part of A WPP's contention. We will not do so, subject to Applicant 
providing, as soon as practicable, appropriate affidavits of knowledgeable 
persons verifying the accuracy of the statements in its counsel's letter of 
May 20, 1983. 
- Nothing in A WPP's letter to the Board of May 25, 1983, responding 
to Applicant's counsel's letter of May 20, 1983, remedies the fatal ab
sence of bases for believing that Applicant limited its follow-up action to 
accessible welds. 

Awpp seeks to conduct further discovery to better specify the 
contention. We have already permitted A WPP about a year to examine 
QA/QC documents and it has been unable to frame an admissible 
contention. Further discovery is unwarranted given A WPP's failure to 
specify with any reasonable particularity what it would seek to litigate 
within the broad area of QA/QC. The fact that A WPp,' has not received 
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detaiis~of everything it might need to actually litigate a case at an evi
dentiary hearing does not excuse its failure now to state an admissible 
contention with reasonable specificity and basis. 
, For the reasons stated, this contention which had been conditionally 
admitted in an earlier form, subject to A WPP providing better specificity 
and basis, is rejected, subject to our acceptance of the affidavits to be 
filed by Applicant. 

DISCOVERY 

Discovery may begin immediately on contentions admitted by the 
Board in this order. All discovery requests must be served by October 
14, 1983. Discovery is subject to the directions and time limits set forth 
in our Order. of May 16, 1983. 

ORDER 

1) Contentions .1-8, 1-15 and I-33M are admitted for litigation. The 
litigation is to be within the scope described in this memorandum and 
order . 
. 2) Contentions 1-4, 1-7, 1-10, 1-11, 1-12, 1-14, 1-16a, 1-16b, 1-23, 1-26, 

1-30, 1-31, 1-38, 1-60, VI-l (provided appropriate confirmatory affidavits 
are filed by Applicant), and the five new probabilistic risk assessment 
contentions are denied. 

3) Discovery on the admitted contentions may start immediately and 
will follow our instructions set forth in this memorandum and order and 
our "Memorandum and, Order Confirming Schedules Established 
During Pre hearing Conference" (May 16, 1983). 

4) Pursuant to 10 C.F.R. § 2.7S1a(d), parties normally may file objec
tions (requests for reconsideration) to this Order with the Licensing 
Board within five days after service (ten days in the case of the Stam of 
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the Order. Parties may not file replies to the objections unless the Board 
so directs. 

IT IS SO ORDERED. 

Bethesda, Maryland 
July 26, 1983 
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The Licensing Board denies the NRC Staffs application for a stay 
pending appeal from a part of a Board order directing the parties to pre
sent a full evidentiary showing and explanation of certain investigations 
and subsequent reinspections related to the quality assurance program of 
one of Applicant's contractors. 

RULES OF PRACTICE: STAY PENDING APPEAL 

The criteria for determining whether to grant a stay pending appeal 
have been codified in § 2.788(e) of the Commission's Rules of Practice 
(10 C.F.R;,§ 2.788(e». 

RULES OF PRACTICE: STAY PENDING APPEAL 

It is appropriate for a party seeking a stay pending appeal of a licensing 
board order to petition the licensing board first. Florida Power and Light 
Co. (St. Lucie Nuclear Power Plant, Unit 2), ALAB-404, 5 NRC 1185, 
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1186 n.2 (1977). However, it is also appropriate for a licensing board' to 
place relatively little weight on the first criteria for determining a stay 
pending appeal, i.e., whether the moving party has a strong showing that 
it is likely to prevail on the merits of the appeal. ' 

" 

RULES OF PRACTICE: PRODUCTION OF NRC RECORDS 
AND DOCUMENTS 

In considering whether the NRC StafT will be irreparably injured by an 
order to produce relevant documents even though germane to a pending 
inspection or investigation, the licensing board cannot determine the ap
plicability of the "investigatory record" exemption to the NRC codifica
tion of the Freedom ofInformation Act, 10 C.F.R. § 2.790(a)(7), with
out at least a discussion of the various protections afTorded by § 2.744 of 
the Commission's Rules of Practice (10 C.F.R. § 2.744). ' 

I \', 

RULES OF PRACTICE: PRODUCTION OF NRC RECORDS", 
AND DOCUMENTS 

The Staff may not unilaterally and summarily declare that the 
"investigatory records" exemption (10 t.F.R. 2.790(a) (7». applies to,in
formation in its possession. Pursuant to 10 C.F.R. 2.744(c) this determi
nation must be made by the presiding officer after examination' :of the 
information. - -

RULES OF PRACTICE: PRODUCTION OF NRC RECORDS, 
AND DOCUMENTS 

Although § 2.744 by its terms refers only to the production of NRC 
documents, it also sets the framework for providing protection'for NRC 
StafT testimony where disclosure would have the potential to threaten 
the public health and safety. 

; I 

RULES OF PRACTICE: DISCLOSURE OF NRC RECORDS, ,f, 

AND DOCUMENTS 

With respect to safeguards information, the Commission has declined 
to permit any presumption that'a party who has demonstrated standing 
in a proceeding cannot be trusted with sensitive information. 
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RULES OF PRACTICE: PRODUCTION OF NRC RECORDS 
AND DOCUMENTS 

If there are persons who might be privy to sensitive information who 
are not trustworthy, that fact can be made known exclusively for the 
licensing board's consideration in fashioning suitable protection under 
the various means available to the board. The fact that persons employed 
by Applicant or its contractors cannot be trusted to receive information 
on a quality assurance issue is itself relevant to the issue and must be 
provided to the board. 
,;" " ' 

RULES OF PRACTICE: STAY PENDING APPEAL 

Where the NRC· Staff has failed to show that the provisions of 10 
C.F.R. § 2.744(c) do not provide sufficient protection for the informa
tion ordered to be disclosed by the board, it has failed to demonstrate 
the potential for irreparable injury that would justify the granting of its 
application for a stay of the board:s order pending appeal. 

'LICENSING BOARDS: RESPONSIBILITIES . 

If, with respect to an uncompleted inspection and investigation, an 
explanation of the nature of the allegation and a description of the evi
dence so far gathered can put a matter to rest or indicate·a need for fur
ther inquiry, the licensing board has the responsibility to inquire timely 
into the significance and relevance of the pending inquiries to the issues 
in the proceeding. . 

MEMORANDUM AND ORDER DENYING 
STAY APPLICATION 

The NRC Staff applies for a stay pending appea)l from a part of this 
Board's July I, 1983 Memorandum and Order directing the parties to 
"present a full evidentiary showing and explanation of the pertinent 
[Region III and Office of Investigation] investigations of Hatfield Elec
tric's quality assurance program and subsequent reinspections." That 

I NRC StafT Application for Stay of the Licensing Board's July I, 1983 Memorandum and Order, July 
II, 1983. Subsequently, on July 21 during a conference call, the StafT supplemented the application to 
extend the requested stay through any Commission review. . 
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same order required the Staff to provide relevant documents in advance 
of the reopened hearing set for August 9, 1983. 

The Staff agrees to present evidence and provide documents on 
'completed inspections and investigations but has appealed from and 
seeks a stay of that aspect of the order which would require evidence 'on 
pending inspections and investigations. 

The background of the Board's directive is set out in two memoranda 
and orders of June 21, 1983 respectively accepting portions of John 
Hughes' testimony and reopening the evidentiary hearing.2 Also, the 
parties have very thoroughly briefed the factual circumstances to the 
Appeal Board. The matters we inquire into are, by the Staff's admission, 
" ... potentially serious problems affecting the public health and safety." 
E.g., Stay Application at 5. Moreover, the Staff does not assert that the 
results of its inspections are not suitable for litigation if otherwise' rele
vant to the issues. Motion for Directed Certification at 8. . 

Before we address the merits of the stay application, we wish to clarify 
our July 1 order which may be confusing out of context. Our order of 
June 21 reopening the evidentiary record and the July 1 order are direct
ed to the Office of Inspection and Enforcement and other staff compo
nents who are represented by the Office of Executive Legal Director and 
who report to the Executive Director for Operations. The Board has 
made a separate request to the Office of Investigations (01), which is 
not a staff office, for voluntary cooperation in the reopened proceeding:3 

Our references (some by incorporation) to 01 in the reopening orders 
were intended to include all information in the possession of the staff of
fices even though that information is the subject of pending 01 
in vestigations. 

I. DISCUSSION 

The familiar criteria set out in Virginia Petroleum Jobbers Association v. 
Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir. 1958), have 
long governed the determinations of whether to grant stays pending 
appeal in NRC proceedings. In 1977, the criteria were codified in 10 
C.F.R.2.788(e): 

2 Memorandum and Order Ruling on Intervenors' Motion 10 Admit Testimony of John Hughes, and 
Memorandum and Order Reopening Evidentiary Record (unpublished). 
3 Letter June 21. 1983 from Board 10 Pawlik. 
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_., (e) In determining whether to grant or deny an application for a stay, the 
Commission, Atomic Safety and Licensing Appeal Board, or presiding omcer w!1I 
consider: 

(I) Whether the moving party has made a strong showing that it is likely to pre-
vail on the merits; 

(2) Whether the party will be irreparably injured unless a stay is granted; 
(3) Whether the granting ofa stay would harm other parties; and 
(4). Where the public interest lies. 

(1) Likelihood of Prevailing on the Merits 

It is an inherently difficult task for a party seeking a stay pending 
appeal of a licensing board order to attempt to persuade that board that 
its own order will be thrown out on its merits. The Staff has correctly 
brought the stay application to the Licensing Board, however. E.g., Flori
da Power and Light Co. (St. Lucie Nuclear Power Plant, Unit 2), 
ALAB-404, 5 NRC 1185, 1186 n.2 (1977). We do not believe that the 
Staff will prevail on the merits - but we also believe that this criterion 
is the least important of all four. If the Staff prevails on the other three 
criteria, we would be inclined to accept relatively slim chances of prevail
ing on appeal in satisfaction of the "merits" criterion. This weighting of 
the four factors is particularly appropriate when the stay application is 
directed to the presiding officer whose order is the subject of the appeal. 

However the Staff is entitled to fu11 consideration of its merits 
argument. It states that our order threatens a long-standing practice of 
providing testimony and documents only after the respective investiga
tion is complete. We are aware of no such tradition or practice and the 
Staff has not provided any support for its claim. Nor are we aware of any 
legal authority for the practice no matter how long standing it may be. 

Lest there be doubt, our directive to the Stall" did not attempt to 
direct the Staff in the timing of its investigations or the timing of its 
final reports. Nor did we direct the Staff in any other way except to re
quire it to present otherwise appropriate information in the hearing.4 

StaWs assertion that sooner or later all of the relevant information will 
be presented in the adjudication was made for the first time in its appeal 

4 See Offshore Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 199-208 (1978) 
(boards and StatT must coordinate as if partners in the public interest). 
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and stated to us for the first time in its stay application.s This is an entire
ly distinct consideration which we address in the second part of this 
order. As we understand it, the Staffs position is only indirectly related 
to timing. Its position seems to be that the pendency or uncomplete'ness 
of an inspection or investigation, with nothing more, is sufficient to pro
tect the respective information from being produced in litigation. This is 
true even where the information, a corporate record say, would other
wise be subject to a production order. It is not clear, but it may be that 
there is a second aspect to the Staff position, I.e., the pendency of the in
quiry protects the information only when the Staff declares that its pro
duction will compromise the uncomplete investigation. In that case, the 
Staff may unilaterally and summarily make such a declaration. If we 
have characterized the Staff position accurately, we see little chance of it 
prevailing on appeal under present Commission precedent and policy 
and on any grounds presented to this Board or the Appeal Board. It has 
advanced nothing in support of that position. The Applicant has briefed 
that point thoroughly. Response to Motion for Directed Certification at 
15-24. 

The Staff also asserts 'that congressional attention, by the Committee 
on Interior and Insular Affairs, Subcommittee on Oversight 'and 
Investigation, will somehow affect favorably its chances of prevailing on 
the merits. We need not judge the probability of that effect. Even assum
ing that the Staff is correct, and assuming that the issue now 'before us, 
and the generic issue it represents, will predictably result in a change in 
Commission policy and regulation, we are not empowered to disregard 
present case law and regulations in the conduct of this proceeding. 

The only material possibility that the Staff will prevail on the merits 
depends on its claim that it will suffer irreparable injury if it does not. ' 

(2) Irreparable Injury 

The Staff asserts that it will be irreparably injured if required to 
comply with the Board's order because premature release of uninves
tigated allegations might compromise the respective inspections and in
vestigations and that the " ... potentially significant public health and 
safety problems may remain undiscovered and uncorrected." 

5 We recognize that the testimony of the Region III officials underlying the present inquiry stated that 
"the results of its inspections or investigations will be documented at some future time." Region III 
testimony, ff. Tr. 3586, at 6. There has been no prior suggestion, however, that the Staff intended to 
bring those results into the adjudication. The Staff acquiesced in the closing of the record and opposed 
reopening it to receive the Hughes testimony. 
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Remarkably, the Staff in its earlier discussions with us, in its two plead
ings on appeal and its stay application not once cited 10 C.F.R. 2.744. We 
are told simply that in camera treatment and protective orders would 
only somewhat reduce the risk of premature disclosure. The subjects of 
the investigations and inspections "by inadvertence or otherwise" might 
become aware of the allegations. Stay Application at S. 

In arguing to this Board against the issuance of the order directing the 
Staff to produce relevant documents even though germane to a pending 
inspection or investigation, the Staff pointed to the "investigatory 
records" exemption to the NRC codification of the Freedom of Informa
tion Act, 10 C.F.R. 2.790(a)(7). We ruled in our July 1 order that, with
out at least a discussion of the various protections afforcfed by Section 
2.744, we could not give' the Staffs argument the consideration it 
required. We are in no better position today. Even the Applicant and In
tervenors had to postulate how the Staff might avail itself of the protec
tions afforded by NRC regulations in attempting to present a complete 
picture to the Appeal Board. 

Although Section 2.744 by its terms refers only to the production of 
NRC documents, it also sets the framework for providing protection for 
NRC Staff testimony where disclosure would have the potential to 
threaten the public health and safety. The Commission's approach to 
protecting nuclear plant security information and safeguards information 
in general is analogous and instructive. The Atomic Energy Act was 
amended with new Section 147 in 1980 to provide for the minimum re
strictions needed on the release of safeguards information to protect the 
public health and safety. In conforming Parts 2 and 73 to Section 147 of 
the Act, the Commission discussed at length the balance between mea
sures used by Boards to protect sensitive information and the rights of 
parties in adjudicatory hearings. Statement of Considerations, Protection 
ofSafegmirds Information, 46 Fed. Reg. 51,718 (73-SC-26) (1981). The 
Commission noted: 

The minimum protection required for Safeguards Information is stated in proposed 
, § 73.21. The requirements there apply to intervenors and their counsel as well as to 

the applicant or licensee. Section 2.744(e) allows a Board to go further, if, in itsjudg
ment after hearing all relevant arguments, the circumstances warrant it. This Com
mission needless to say, has confidence in the ability of its Boards to exercise sound 
judgment in the exercise of their discretion under § 2.744(e), and therefore at this 
time declines to write any special rules for the guidance of the Boards as to the extra 
measures they may require for the protection of Safeguards Information in adjudica
tory hearings. 

Id. at 73-SC-28. 
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The Commission also stated that: 

[d. 

At this time the Commission believes that its opinion [Diablo Canyon, CLI·80·24,: 
in/raj and those of the Boards provide adequate guidance. See, Pacific Gas and Elec· 
tric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI·80·24, 11 NRC 
775 (1980), ALAB·41O, 5 NRC 1398 (1977); ALAB·580, 11 NRC 227 (1980); 
ALAB·592, 11 NRC 744 (980); and ALAB·600, 12 NRC 3 (\980). 

Of particular importance to this proceeding is that the Commission, 
with respect to safeguards information, declined to permit any presump
tion that a party (discussing intervenors), who has demonstrated stand
ing in a proceeding cannot be trusted with sensitive information. [d.; see 
a/so Diab/o Canyon, CLI-80-24, supra. We 'cannot assume that the em
ployees of Applicant, selected to be privy to information under a protec
tive order, as a class of persons, cannot be relied upon to protect sensi
tive information under Board order and a suitable nondisclosure 
agreement. Moreover if, as suggested by the StafT, there are persons em
ployed by Applicant or its contractors who might be privy to sensitive in
formation and who are not trustworthy, that fact could be made known 
exclusively for the Board's consideration in fashioning suitable protec
tion under the various means available to us. Further, if the StafT has 
knowledge that persons employed by Applicant or its contractors cannot 
be trusted to'receive information on the QA/QC issue, that information 
in itself is relevant to the issue and must be provided to the Board. 

Given the protective methods available to the StafT, we find that the 
Staff will not be injured by providing otherwise appropriate information 
in the reopened proceeding. In addition, the StafT may avail itself of the 
provisions of Section 2.744(c) by submitting information in camera ex
clusively to the Board to determine whether the information is relevant 
and necessary to the proceeding, and whether the "investigatory 
records" exemption should apply. In other words, if th& StafT complies 
with the protective scheme anticipated by the regulations, not only will 
it not be injured, but it might succeed in not producing the information. 
In that respect the StafT's appeal and stay application is premature be
cause the StafT has not yet put forth any claim of exemption under Sec
tion 2:790(a) (7) to a test. 

(3) Harm to Other Parties 

The Applicant would be injured by any stay because of delay and says 
so. The Staffs pleadings have been inconsistent with respect to any 
delay in the proceeding. We are told that the timing of the initial decision 
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would not be affected because we have already caused a delay by reopen
ing the evidentiary record. Stay Application at 7-8. We simply do not un
derstand that point. 

The Staff_also reports to this Board that the recent postponement of 
the fuel load date from August to December 1983 may accommodate 
any delay. Id. at 8. But the Appeal Board has been informed that the 
Staff cannot predict when the inspections and investigations will be 
completed but that many if not all of the underlying allegations would re
quire resolution before fuel load. Motion for DireCted Certification at 15 
n.21. Because the Staff has so far failed to present any. plan for the pre
sentation of evidence on yet-to-be-completed investigations, it seems 
clear that the Staff's unwillingness to share with the Board the nature of 
the health and safety concerns underlying the allegations has the tenden
cy to prolong the proceeding. We cannot find, nor need we find, that the 
actual initial decision will be delayed to or beyond the projected fuel-load 
date. The parties, especially the Applicant, are entitled to a reasonably 
prompt decision regardless of fuel loading . 

.Intervenors also state that they will be harmed if the stay is granted be
cause the Quality Assurance litigation will be further segmented and the 
proceeding will become even more unwieldy. This potential effect is 
nothing more than an inconvenience and does not weigh heavily against 
granting the stay. But delay in presenting Staff evidence might take the 
results. of the investigations out of the adjudication. The Staff suggests 
that this is one of the options available to the Board. Motion for Directed 
Certification at 15.6 That course would deny full participation by Interve
nors or place very heavy burdens upon them. 

(4) The Public Interest 

The public interest lies in providing for an undelayed hearing pursuant 
to Section 189a of the Atomic Energy Act, an undelayed initial decision 
based upon a complete and reliable evidentiary record, and in protecting 
sensitive information so that inspections and investigations important to 
public health and safety will not be compromised. With suitable protec
tive measures in place for the reopened hearing, the public interest lies 
in denying the application for a stay pending appeal. 

6 The Stairs position on closing the record Is ambiguous. In the Motion for Directed Certification cited 
In the body. the Starr refers to the option of retaining jurisdiction following the close of the record to re
ceive information of the eventual Inspection result. But in the Stay Application the Starr asserts that the 
application "seeks a stay of the ruling directing the provision of testimony and doc:uments only for the 
period of time necessary to complete the investigation into these allegations." The Board will inquire 
funher into the Stairs intent as we discuss below. 
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II.' THE REOPENED PROCEEDING .: , 'I" 

As noted above, the Staff has not previously explained to' the Board 
its plans for presenting the results of its yet-to-be-completed investiga
tions and inspections. 'In its Motion for Directed Certification the Staff 
adds still another new dimension to the issue. The Staff stated that our 
direction to' present evidence on uncompleted investigations may be 
premature and may p'roduce information of little value. [d. at 13-14, 16: 
Our order of July 1, directing an evidentiary showing, and the telephone 
conference preceding it did not address that problem - perhaps the 
Staff believed that it was obvious. 

Moreover the Staff has informed the Appeal Board that our order 
tends to "strain already limited agency resources because, instead of 
providing' evidence at the end of inspections which are documented in 
reports, a premature hearing would cause delays in inspector efforts to 
resolve allegations." /d. at 14. Similarly the alleged waste of inspector 
resources was never raised as a consideration. If the Staff's position 
about the potentially poor quality of evidence and inspector inefficiency 
in a ,premature hearing is an important concern, it is a matter worthy of 
very careful consideration. But it was not a consideration within the 
ambit of our July 1 order and properly should not be the subject of the 
stay application - or the appeal for that matter. We have not been 
provided an opportunity to explore the bases for Staff's concern and we 
recognize that it is our responsibility to do so. Floating Nuclear Power 
Plants, supra, 8 NRC at 203. 

Our problem with the Staffs position, as we see it explained to the 
Appeal Board, is that all investigations and inspections seem to fit pre
cisely into one of two categories - completed or uncompleted. If noth
ing of value can be learned from any uncompleted 'inspection and 
investigation, so be it. We will listen to that explanation. But, if an expla
nation of the nature of the allegation and a description of the evidence 
so far gathered 'can put a matter to rest, or indicate a need for further 
inquiry, the Board has the responsibility to inquire timely into the sig
nificance and relevance of the pending inquiries to the issues in our 
proceeding. 

Accordingly the Board denies the Staff's application for a stay pending 
appeal. The Board will take up the issue of whether ongoing investiga
tions and inspections are ripe for hearing at the opening session of re-
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opened hearing on August 9, 1983.7 We shall also consider any protec
tive measures which may be necessary. The Staff is directed to be pre
pared for the discussion. This phase of the reopened hearing may be in 
camera. 

Bethesda, Maryland 
July 26, 1983 

.\' 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Ivan W. Smith, Chairman 
ADMINISTRATIVE LAW JUDGE 

7 In a telephone conference call on July 21. 1983 the parties agreed that the time allocated for the reo 
opened hearing. August 9·12. would be sufficient to hear evidence from the Applicant and from the 
Staff on completed inspections and investigations. The Board has not been able to schedule a hearing to 
receive evidence on inspections and investigations not yet completed. 
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Cite as 18 NRC ,104 (1983) , , .' LBP-83~41 i 

'( 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Dixon Callihan 
Dr. Richard F. Cole 

In the Matter of Docket Nos. STN 50-454-0L 
STN 50-455-0L 

(ASLBP No. 79-411-04-PE) 

COMMONWEALTH EDISON COMPANY 
(Byron Nuclear Power Station, 

Units 1 and 2) 

The Licensing Board denies Intervenors' motion to reopen the record 
for the purpose of receiving certain inspection reports. . 

RULES OF PRACTICE: REOPENING THE RECORD 
• , • I 

A motion to reopen the record must be timely, must demonstrate that I 
significant new evidence of a safety question exists and that the new evi:. j 

dence might materially affect the outcome of the proceeding. 

RULES OF PRACTICE: REOPENING THE RECORD 
, !- ~ 

.' +i 

Where Intervenors do not seek a general reopening of the evidentiary
record, but only to supplement the record with certain inspection 
reports, it is readily possible to settle the matter by considering the factu
al responses of the Applicant and Staff to determine if the significant 
safety problem actually existed and, if so, whether it has been resolved., 
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RULES OF PRACTICE: REOPENING THE RECORD 

Because each motion to reopen the record must be evaluated on its 
merits, and because the Applicant's burden of proof and the Staffs over
sight responsibilities give strong leverage to Intervenors, the board will 
examine carefully the Intervenors' pleadings for detail of factual analysis 
as one of the factors in determining how seriously the matter is viewed 
by Intervenors. 

TECHNICAL ISSUE DISCUSSED 

Integrated Hot Functional Testing. 

MEMORANDUM AND ORDER 
DENYING INTERVENORS' MOTION TO SUPPLEMENT THE 

QA/QC RECORD 

The Intervenors, Rockford League of Women Voters and 
DAARE/SAFE, by their June 29, 1983 motion, seek to have the 
evidentiary record supplemented with respect to the Quality 
Assurance/Quality Control Contention IA. The motion is founded on 
three Region III inspection reports regarding preoperational testing at 
Byron.1 The motion urges the Board to reopen the record to receive the 
inspection reports but requests no other evidentiary proceeding. 

During the period March 1 to May 4, 1983, Region III inspectors 
conducted two routine inspections of the Byron "Integrated Hot 
Functional" testing (Exhibits B and C) which resulted in an 
enforcement conference .among cognizant Region III officers and 
Commonwealth Edison personnel (Exhibit A). The first inspection by 
the NRC resident inspectors resulted in a Level IV Notice of Violation 
because the inspectors perceived departures from 10 C.F.R. SO, 
Appendix B, Criterion XI which requires, among other things, a testing 
program in accordance with written criteria. Noteworthy in the resulting 
Notice of Violation was the view by Region III that all channels of the 
loose parts monitoring system were in a high alarm state and that the 
operators reacted inadequately; that, although the reactor coolant 

I Inspection Report No. 50-454/83-23 (DE) (Exhibit A); Inspection Report Nos. 50-454/83-18 
(DPRP), 455183-15 (DPRP) (Exhibil B); and Inspection Report Nos. 50-454/83-17 (DE), 
50-455183-14 (DE) (Exhibit C). The exhibits were altached to the motion. Exhibit A and Exhibit B 
were transposed. 
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system pressure and temperature were' not maintained within' expected 
ranges, testing continued; and that operators had not been adequately 
briefed before the test concerning the reactor coolan't temperature and 
pressure control bands. Exhibit B. ' ;' 

The second inspection, by a test program specialist, also produced 
Region III criticism of the Integrated Hot Functional' testing and another 
Level IV Notice of Violation because, in the words of the notice: ' , 

,,' 

[Contrary to Appendix B and the Byron Startup ManuaJ], the applicant approved 
and issued for performance Test Procedure 2.63.10, "Integrated Hot Functional," 
without performing an adequate review of the procedure as evidenced by 
incomplete or missing acceptance criteria, data not designated as acceptance criteria" 
misleading typographical errors, incomplete testing provisions, and incomplete 
objectives. ' . 

Exhibit C. . " 

The Intervenors, however, do not analyze or even discuss' the 
particular items of alleged violations, but fo'cus instead on the strong 
reaction by Region III, especially Engineering Director R.L. Spessard, to 
the findings of the inspectors. In the special enforcement conference, 
Mr. Spessard informed high-level Commonwealth Edison officials that 
the NRC views inadequate preparation of preoperational test procedures 
and inadequate preoperational testing at Byron as serious problems and 
that the observed problems are not indicative of a quality test program. 
He warned that the problem cannot continue. Exhibit A at 2 of details. 
As pertinent, Region III summarized the enforcement conference as 
follows: . 

The NRC cautioned against an overemphasis 'on schedule'and production which, ; 
may have contributed to inadequate procedures and an operations staff which was' 
ill-prepared for the increased involvement of IHF. The licensee acknowledged the": 
difficulties encountered in the IHF, but took exception to the opinion that, 
overemphasis on a schedule may have influenced the events. The NRC pointed out ,., 
that the problems noted were primarily associated with personnel attitude arid 
preparation as opposed to equipment. The NRC stressed that, although the licensee ' 
corrective actions appear to be reacting to specific NRC observations, a more I' 
aggressive attitude is needed to discern potential problems and prevent their _ 
occurrence. The licensee responded by stating that potential problems are pursued ' 
in this way with many successful results but that these successful efforts go ,', 
unnoticed by the NRC. 

The enforcement conference concluded with the NRC stressing the importance of 
quality test program performance and the licensee stating the intent to correct the 
problems and perform a complete and quality test program. 

Exhibit A at 4. 
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, The Applicant answered, Intervenors' motion in part by providing 
ie'ite'rs' containing the corrective actions already undertaken and 
proposed. Alth'ough there is no expert evidence, and there is insufficient 
contextual evidence, upon which this Board can judge whether the 
responses are technically sufficient, the responses to and explanations of 
the, perceived problems appear to be sensible and founded on rational 
engineering judgments. More important, it is clear that a dialogue 
between Region III and Commonwealth Edison exists and that 
corrective action was initiated promptly. 
, The NRC Staff answered the motion in part by a factual response in 
the form of the affidavit of Mr. Forney who is now Region Ill's Chief of . . ~ , . 
Special Cases and was the senior resident inspector, at Byron. He 
conducted one of the inspections at issue and participated in the 
enforcement conference. Mr. Forney provided the only testimony 
concerning preoperational testing during the hearing. ' 
".He makes several statements relevant to the motion. The strong 
language in the inspection reports was intended to convey the potential 
seriousness of the deficiencies. Level IV violations are "of more than 
minor concern but are not a significant safety issue." If uncorrected they 
couid lead to a more serious concern. The concern of Region III was the 
need for Applicant to initiate immediate and effective resolution of the 
deficiencies so that they do not become a significant safety issue 
according to Mr. Forney. . 
'" Mr. Forney stated further that the inspection reports are not, as stated 
by Intervenors, an admission by NRC Staff that the Applicant is 
conducting a substandard preoperational testing program at Byron. 
Preoperational testing is extremely complex and Integrated Hot 
Functional testing is even more complex and normally takes 30-40 days 
to complete. Due to this complexity and scope and the large number of 
inspector hours (Exhibits B and C) ..... the identification of many 
items of noncompliance is not unexpected." 

Mr: Forney also recognizes that the Applicant has implemented 
corrective actio'n and has restarted Hot Functional Testing which the 
Staff has closely monitored and will continue to monitor. He does not 
expect that the identified deficiencies will go uncorrected, and, in any 
event the Staff would not permit them to go uncorrected. He also asserts 
that the Staff's position on the QA/QC contention remains unchanged 
as a result of these inspection findings. 
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We have recently reviewed prevailing Commission law on the 
standards for reopening evidentiary hearings.2 In Wolf Creek, where the 
motion to reopen was filed after the initial decision, the standard applied 
by the Appeal Board was that the motion must establish that a different 
result would have been reached had the respective information 'been 
considered initially. 7 NRC at 338. In Black Fox, the record had been 
closed but the motion was filed before the initial decision. There the 
Appeal Board employed as a standard whether the outcome of the 
proceeding might be affected. 10 NRC at 804. 
. Recently the Appeal Board in Pacific Gas and Electric Co. (Diablo 
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 
800 n.66 (I983) commented on the various ways in which standards 
for reopening have been stated, but announced that 'the traditional 
standard requires that the motion be timely, that it demonstrate that 
significant new evidence of a safety question exists and that the new 
evidence " ... might materially affect the outcome" of the proceeding. 
This standard seems to fit comfortably the circumstances of the present 
case. 

Intervenors' motion is timely. Although inspection reports, Exhibits 
Band C, were issued in late May, it is the later report of the 
enforcement conference, Exhibit A, which has raised the Intervenors' 
concerns,' That report was available only about one week before the 
motion was filed. We refer to this circumstance in slightly different 
context below. 

Both the Applicant and the Staff state that the inspection reports do 
not raise significant safety issues; that Severity Level IV violations do 
not meet the standard for reopening. As we noted above, the Staffs 
affidavit asserts that Severity Level IV violations " ... are violations 
which are of more than minor concern but are not a significant safety 
issue .... " Forney Affidavit at 2. However, the Commission's General 
Policy and Procedures for NRC Enforcement Actions (10 C.F.R. Part 2, 
Appendix C) with respect to both reactor operations (Supplement I) and 
reactor construction (Supplement II) define, as pertinent, Level IV 
violations as failures to meet regulatory requirements "that have more 
than minor safety or environmental significance." But whether it is 

2 Memorandum and Order Setting Special Deposition Session. May 12, 1983, at 3-5, citing Pacific Gas 
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), Cll-81-S, 13 NRC 361, 362 
(1980; PubitcServicl! Co. a/Oklahoma (Black Fox Station, Units I and 2), AlAB-S73, 10 NRC 775, 
804 (1979); Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 0, AlAB-462, 7 NRC 
320,338 (1978); Public Service Co. 0/ New Hampshire (Seabrook Station, Units I and 2), AlAB-422, 6 
NRC 33, 64 n.34 (1977); Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power 
Station), AlAB-138, 6 AEC 520, 523 (1973). 
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appropriate to apply the policy's definition of "safety significance" to the 
standard for reopening an evidentiary record will be left for another day 
because, ,in the case before us, the issue will not turn on the label placed 
on, the problem by Region III. The particular question presented by the 
pleadings before us, especially the Staffs answer, is whether the 
prospective ,nature of the safety 'concern removes the issue from 
consideration. The Board recognizes that the problems found during the 
:non-nuclear hot functional testing at Byron did not and could not 
directly endanger the health and safety' of the public. The description of 
,the alleged items of violation does not, standing alone, establish that the 
,matter ,was serious. 
, On the other hand Region III's response to the violations was very 
,strong. ,In addition, Mr. Forney's affidavit makes it clear that the 
problems observed at Byron could become serious if uncorrected. We 
see no reason in law or in logic which would remove a safety concern 
from' consideration because the portended risk to the public has not yet 
,arrived., , 
, As was the case when' the Board provided' for further inq'uiry into 

John Hughes' allegations,) we find useful guidance in Vermont Yankee, 
supra. There the Appeal Board ruled that' 

" "Thus. even though a matter is timely raised and involves significant safety 
, considerations. no reopening of the evidentiary hearing will be required if the 
; (, affidavits submitted in response to the motion demonstrate that there is no genuine 

unresolved issue of fact. I,e,. if the undisputed facts establish that the' apparently 
,'I significant safety issue does not exist. has been resolved. or for some other reason 
,,' will have no effect upon the outcome of the licensing proceeding, , 

6AEC at 523. 
/ : The Vermont Yankee reasoning is even more appropriate in this case 
because, unlike ,the movant ,there, Intervenors here do not seek a 
general reopening of the evidentiary record on the issue. They seek only 
to supplement the record with,the three inspection reports. Therefore it 
is" readily possible to settle the matter by considering the factual 
responses of the Applicant and StafT to determine if a significant safety 
problem' actually existed, and if so, whether it has been resolved. Thus 
we have a paradox. The matter became significant in part because of the 
StafT's strong response which is relied upon by Intervenors as evidence 
of a, significant safety problem:' Because of that strong response, ,the 
,matter in part loses its significance. The corrective actions produced by 

) May 12. 1983 Memorandum and Order. note 2. supra. 
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the ,Staffs enforcement conference, the additional explanatory 
information provided by the Applicant, and the Staffs monitoring 
commitment provide reasonable assurance that the matter has been, or 
will be timely resolved. 

Moreover, since Intervenors seek nothing more than to supplement 
the record with the three inspection reports, and since reopening the 
record would also require receiving into evidence the factual responses 
of the Staff and Applicant, and considering the fact that there is little' 
other litigation on this subissue,4 reopening the record would not likely 
materially affect the: outcome of the proceeding on this contention. 
Accordingly, based upon our conclusion that if a significant safety 
concern existed, it has been resolved, and that receiving the information 
into the record would not likely materially affect the outcome of the 
proceeding, Intervenors' motion cannot prevail. 

However, the Board prefers not to leave the matter solely on the 
narrow grounds that a dispute between the parties has been decided. We 
noted Mr. Forney's rather brief comment that because of the complexity 
of the Hot Functional Testing program and the increased number of 
inspection hours required for preoperational testing, identifying many 
items of noncompliance is not unexpected. Affidavit at 3. This 
conclusion seems logical to us. Presumably preoperational testing is' 
intended to test not only the machines and their operators, but the' 
quality assurance program as well. Intervenors' major approach to the 
quality assurance contention was that the Applicant and its contractors 
were institutionally incapable of complyi'ng with Appendix B to 10 
C.F.R. Part 50. Although actual quality assurance failures may be 
indicative of any institutional incapacity, the events reported in the 
inspection reports did not seem to rise to that level. 

Finally, we: address Applicant's request that the Board provide some 
guidance to the parties so that repeated filings such as the instant 
motion may be inhibited. As Applicant recognizes, each motion must-be 
evaluated on its merits. There is little relief that the Board can afford. 

However we were struck with the apparent ease with which 
Intervenors were able to send the Applicant and the Staff scurrying for 
factual responses to the motion and to create the need to carefully 
prepare answering legal arguments. The Board also devoted a substantial 
effort in considering the matter, and in preparing this order. We do not 
suggest that counsel for Intervenors had those purposes in mind. She is 

4 Mr. Forney referred briefly to preoperational testing in his written direct testimony. Testimony of 
Region III on League Contention IA. rr. Tr. 3586. at 9-10. In fact he summarized much of the 
preoperation inspection activity at issue in the Intervenors' motion during cross-examination but no 
party or the Board pursued the matter. Tr. 3809-12. 
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also very, busy in this proceeding and states that the inspection reports 
were carefully selected because of the significance of the matters raised. 
In any event, we do not believe she would abuse the process. Strong 
leverage is available to intervenors because of applicants' burden of 
proof and the Staffs oversight responsibilities. This is a normal 
phenomenon of NRC licensing adjudications. Even so, if occasions for 
similar motions arise in the future, the Board will examine carefully the 
Intervenors' pleadings for detail of factual analysis, somewhat lacking in 
the present motion, as one of the factors in determining how seriously 
the matter is viewed by Intervenors: ' 

, Intervenors' motion is denied. 

Bethesda, Maryland 
July 28, '1983 

, • If 

,I) " ' 

-: 

FOR THE ATOMIC SAFETY AND 
, LICENSING BOARD 

Ivan W. Smith, Chairman 
ADMINISTRATIVE LAW JUDGE 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges.: 

James A. Laurenson, Chairman 
Dr. Jerry R. Kline. 

Dr. M. Stanley Livingston 

LBP·83·42 

In the Matter of Docket No. 50·322·0L·3 
(Emergency Planning Proceeding) 

LqNG ISLAND LIGHTING COMPANY 
(Shoreham Nuclear Power Station, 

Unit 1) July 28, 1983 

The Licensing Board denies a petition to intervene in the separate 
emergency planning hearing in this proceeding by a petitioner supporting 
Applicant's offsite emergency plan and favoring issuance of an operating 
license to Applicant. The Board finds that the petition was nontimely, 
and that a balancing of factors pursuant to 10 C.F.R. § 2.714(a)(1) re
quires that it be denied. 

OPERATING LICENSE PROCEEDINGS: ESTABLISHMENT 
OF SECOND LICENSING BOARD 

When a new licensing board is established to conduct a separate hear
ing in an ongoing operating license proceeding, the establishment of 
such a new Board does not constitute a new Notice of Hearing; the 
timeliness of petitions to intervene will be evaluated in light of the initial 
notice of hearing. 
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RULES OF PRACTICE: NONTIMELY PETITION TO 
INTERVENE 

Where a Iicensing,board finds that a nontimely petition to intervene is 
inexcusably late, that it would significantly delay the proceeding if 
admitted, that the petitioner has made no showing of its ability to make 
a substantial contribution to the record, and that the petitioner's interest 
is adequately represented by another party to the proceeding, the petition 
will be denied notwithstanding the fact that there are no other means 
available to protect petitioner's interest. 10 C.F.R § 2.714(a)(l). . 

MEMORANDUM AND ORDER 
DENYING PETITION TO INTERVENE OF CITIZENS FOR AN 

ORDERLY ENERGY POLICY, INC. 

I. PROCEDURAL HISTORY 

On March 18, 1976, the Nuclear Regulatory Commission published a 
notice in the Federal Register regarding receipt of an application for an 
operating license and an opportunity for hearing. 41 Fed. Reg. 11 ,367 
(1976). Various petitions to intervene were submitted and allowed and 
an operating license proceeding commenced. Over the course of that 
proceeding, there have been numerous changes in personnel among the 
members of the licensing board. On August 24, 1982, a separate 
licensing board was appointed to preside over security planning issues of 
the Shoreham operating license proceeding. On May 11, 1983, the 
instant board was appointed to preside over emergency planning issues 
in the Shoreham operating license proceeding. 

On June 14, 1983, the Citizens for an Orderly Energy Policy, Inc. 
(hereinafter "Citizens") filed a petition to intervene in the emergency 
planning aspect of Shoreham's operating license proceeding. Citizens, 
on behalf of its members, supports the offsite emergency plan submitted 
by Applicant, Long Island Lighting Company (hereinafter "LILCO"). 
Citizens also favors issuance of an operating license to LILCO. Citizens 
asserts that most of its members live within a 20 mile radius of 
Shoreham. It asserts that it is entitled to intervene "as of right" or, in 
the alternative, it requests admission to the proceeding under the 
Board's discretionary authority. Finally, Citizens asserts that its petition 
is timely but, in the alternative, it alleges that the petition should be 
allowed because it meets the requirements for late filings. Citizens 
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submitted affidavits from several of its members along with five 
contentions. 

LILCO supports Citizens' petition. Suffolk County, an Intervenor 
herein, does not oppose the petition. NRC Staff and the Town of South
ampton (hereinafter "Southampton") oppose the petition .• None of the 
other parties submitted a written response to the petition. NRC Staff op~ 
poses the petition to intervene for the following reasons: Citizens has 
not demonstrated standing to intervene as of right; Citizens cannot 
make a strong showing for discretionary intervention; Citize'ns' petition 
is late-filed and no good cause is established for such late filing; the late
filed petition does not meet the test of 10 C.F.R. § 2.714(a) fpr late-filed 
petitions; and Citizens' contentions are not required and should be 
disregarded. Southampton asserts the same arguments as NRC Staff. 

At the prehearing conference of July 13, 1983 to consider this petition 
to intervene, counsel for Citizens presented an oral argument. Counsel 
stated that Citizens intended to present witnesses to testify in support of 
its five proposed contentions. It also expected to participate in 
cross-examination (Transcript p. 34, hereinafter T. 34). Citizens based 
its right to intervene on the Atomic Energy Act (T. 35) and its good 
cause for late filing, if any, upon the assertion that in 1976, when the 
original Notice of Opportunity for Hearing was published in the Federal 
Register, . 

SufTolk County was cooperating in the emergency planning process. Citizens had no 
need at that point to try to enter this proceeding. It is only very recently that these 
events have come about and it is only very recently that Citizens believed its 
participation is necessary. 

(T.36-37). 

II. ISSUES 

Is 'the petition timely and, if nontimely, should it be entertained? 

III. APPLICABLE LAW 

As pertinent here, § 189(a) of the Atomic Energy Act of 1954, as 
amended, 42 U.S.C. § 2239(a), provides that in a proceeding under the 
Act for the granting of any license, "The Commission shall grant a 
hearing upon the request of any person whose interest may be affected 
by the proceeding." 
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The NRC regulations at 10 C.F.R. § 2.714(a)(O provide in pertinent 
part that 

Ia} ny person whose interest may be affected by a proceeding and who desires to 
participate as a party shall file a written petition for leave to intervene .... The 
petition and/or request shall be filed not later than the time specified in the notice of 
hearing •..• Nontimely filings will not be entertained absent a determination 
•.. that the petition and/or request should be granted based upon a balancing of the 
following factors in addition to those set out in paragraph (d) of this section: 
(j) Good cause, ifany, for failure to file on time. 

(ii) The availability of other means whereby the petitioner's interest will be 
protected. 

(iii) The extent to which the petitioner's participation may reasonably be expected 
to assist in developing a sound record. 

(iv) The extent to which the petitioner's interest will be represented by existing 
parties. . 

(v) The extent to which the petitioner's participation will broaden the issues or 
delay the proceeding. 

The most recent Commission decision regarding the criteria for 
accepting late-filed contentions based on information contained in 
documents filed after commencement of a licensing hearing was Duke 
Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 
NRC 1041 (1983). In Catawba, supra, the Commission modified a 
decision of the Appeal Board as follows: 

For the reasons discussed below, the Commission believes that the Appeal Board 
erred in holding that Section 189a. of the Atomic Energy Act requires a Licensing 
Board to treat the good cause factor as controlling in ruling on the admissibility of a 
contention that is filed late because it is based solely on information in 
institutionally unavailable licensing-related documents. Rather, the Commission 
finds that all of the factors in 10 C.F.R. 2.714(a)(1) should be applied by the 
Licensing Board, including the Appeal Board's three-part test for good cause. The 
Commission believes that the five factors, together, are permitted by Section 189a. 
of the Act and are reasonable procedural requirements for determining whether to 
admit contentions that are filed late b'ecause they rely 'solely on information 
contained in licensing-related documents that were not required to be prepared or 
submitted early ~nough to provide a basis for the timely formulation of contentions. 
These procedural requirements are consistent with a petitioner's obligation to 
examine the publicly available documentary material pertaining to the facility in 
question with sufficient care to enable it to uncover any information that could 
serve as the foundation for a specific contention. Accordingly, the institutional 
unavailability of a licensing-related document does not establish good cause for 
filing a contention late if information was publicly available early enough to provide 
the basis for the timely filing of that contention. ' 

Id. at 1045. 
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IV. ANALYSIS 

A. Nontimely Filing of Petition to Intervene 

We first turn to the issue of the nontimely filing of the petition and 
the factors to be balanced in deciding whether to entertain this petition. 
We do so because we find these issues dispositive of the petition. 

Although L1LCO supports Citizens' petition to intervene and Suffolk 
County does not oppose it" both of them agree with NRC Staff and 
Southampton that the petition is nontimely. Citizens' does not dispute 
the fact that the only notice, of opportunity for hearing that is pertinent 
here was published in the Federal Register on March 18, 1976. Rather, 
Citizens argues "that because this special proceeding was established 'so 
recently, it could not have acted in a more expeditious fashion." 
(Citizens Reply at 5.) Citizens further argues that "[t]he need to litigate 
this particular issue did not arise until late April 1983." Ibid. Citizens 
implies that the establishment of this Board constitutes a "special 
proceeding" which will somehow justify the intervention of new parties. 
In fact, the establishment of this Board was no more than the exercise of 
a procedural device sanctioned in 10 C.F.R. Part 2, Appendix A, 
Hc) 0). That section permits the separation of one or more issues from 
a construction permit or operating license proceeding and assignment' of 
such issue(s) to a different board. Citizens is in error when it asserts 
that the establishment of this Board constituted a "special proceeding" 
where new parties could file timely requests to intervene. 

We find that the Notice of Opportunity for Hearing was published, in 
the Federal Register on March 18, 1976. 41 Fed. Reg. 11,367. NRC 
regulation, 10 C.F.R. § 2.714(a), provides that a petition to intervene 
must be filed within the time specified in the notice of hearing. Citizens' 
petition to intervene was filed more than seven years after the 
expiration of the time specified in the notice. Pursuant to 10 C.F.R. 
§ 2.714(a) we find Citizens' petition to intervene to be nontimely. 

B. Analysis of Late-Filing Factors 

Tne provisions of 10 C.F.R. § 2.714(a) (1) and the recent Commission 
decision in Catawba, supra, require that all five factors enumerated in 
the above regulation should be applied to late-filed contentions even 
where the licensing-related document, upon which the contentions are 
predicated, was not available within the time prescribed for filing timely 
contentions. The Commission in Catawba, supra, went on to state that a 
petitioner has an "obligation to examine the publicly available 
documentary material pertaining to the facility in question with 
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sufficient care to enable it to uncover any information that could serve 
as the foundation for a specific .contention." Catawba, supra, at 1 045'> 
Thus, the unavailability of a licensing-related document does not 
establish good cause for filing a late contention if information was 
publicly available previously to provide for a timely filing of that 
contention. 

Although NRC case .Iaw speaks in terms of nontimely filing of 
contentions, the specific language of 10 C.F.R. § 2.714(a)(l) provides 
that "[n]ontimely filings witt not be entertained absent a determination 
by the ... presiding officer ... that the petition ... should be granted 
based upon a balancing of the following factors ... :" (emphasis 
supplied). Hence, the decisions of the Commission and Appeal Board 
concerning the test for admission of nontimely contentions have equal 
application to non timely petitions to intervene. 

The above analysis is pertinent to the instant petition because Citizens 
asserts that it was unaware of any need to litigate the instant matter until 
late April 1983, apparently because of the Board Order of April 20, 
1983, LBP-83~22, 17 NRC 608, denying Suffolk County's motion to 
terminate the proceeding. We witt proceed to an analysis of the five 
fa'ctors to be considered in determining whether to grant the late-filed 
petition. 

1. Good causefor failure to/ile on time 

. In· Catawba, supra, at 1047, the Commission specifically endorsed 
"the Appeal Board three-part test" for determining the good cause 
factor of a late-filed contention which 

1. is wholly dependent upon the content of a particular document; 
2. could not therefore be advanced wilh any degree of specificity (if at all) in ad-

0: vance of the public availability of that document; and 
3. is tendered with the requisite degree of promptness once the document comes 

into existence and is accessible for public examination. 

[d. at 1043-44. 
At the outset, we must determine whether the instant petition is 

predicated on any such previously unavailable, licensing-related 
document. NRC Staff states that other intervenors have asserted a 
desire to litigate emergency planning since January 1980 and that in 
March 1982, Suffolk County repudiated the County-l:.ILCO offsite 
emergencyplan.-On February 23, 1983, Suffolk County announced that 
it· would not adopt or implement any offsite emergency plan for 
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Shoreham. On May 26, 1983, LILCO filed its emergency plans. Citizens 
asserts that the LILCO plans filed on May 26, 1983 constituted the 
previously unavailable, licensing-related documents that establish good 
cause for the late filing of this petition and contentions. 

As stated in its Petition to Intervene, p. 4, most members of Citizens 
"live within 20 miles of the Shoreham Nuclear Power Station." The 
longstanding emergency planning dispute between LILCO and Suffolk 
County has been the subject of extensive media coverage within Suffolk 
County. We find that even with regard to the County's intention not to 
participate in emergency planning, all of the documentary material has 
been available to interested persons since at least February 1983. Thus, 
Citizens failed to pass the three-part Catawba test for determining 
"good cause" for late-filed contentions. We find that Citizens', petition 

,and contentions are not wholly dependent upon the LILCO offsite 
emergency plan. Moreover, the information cited by Citizens to justify 
its late filing was publicly available for almost four months prior to the 
filing of the instant petition. The licensing board decision of April 20, 
1983 is irrelevant to the "good cause" issue here. In conclusion, we find 
that Citizens failed to establish "good cause" for its late filing. 

2. Availability of other means to protect petitioner's interest 

Citizens asserts that "no other means exist, at the present time, for 
Citizens to protect its interests." (Petition at 11 J NRC Staff asserts that 
Citizens "can argue its position on Shoreham offsite emergency planning 
directly to Suffolk County government." (NRC Staff Response at 10,) 
In any event, Staff asserts that this factor "counts for very little when 
weighed against the fact that the petition is seven years late." Ibid. In 
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, 
Unit 0, ALAB-642, 13 NRC 881 (1980, the Appeal Board reversed a 
licensing board's allowance of an untimely intervention petition. The 
Appeal Board found that although there were no other available means 
to protect the petitioner's interests, that factor and the factor of the 
extent to which other parties would protect that interest were entitled to 
less weight than the other three factors enumerated in 
§ 2.714(a). While it is true that any citizen may petition ,the 
government, we find that pursuant to 10 C.F.R. § 2.714(a) (1), the 
factor of "the availability of other means whereby the petitioner's inter
est will be protected," should be resolved in Citizens' favor. However,' 
in accord with Summer, supra, we conclude that this factor, is enti
tled to less weight than other factors enumerated in 10 C.F.R. 
§ 2.714(a)(0. 
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3., "Development of a sound record 

, Citizens asserts that most of its members "are recognized authorities 
in the field of nuclear power" and that some of its members "work 
professionally in radiological emergency planning." Ih Mississippi Power 
& Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 
16 NRC 1725 (1982), the Appeal Board set forth a petitioner's burden., 
in demonstrating special expertise on the subject it seeks to raise as 
follows: , 

. When a petitioner addresses this criterion it should set 011t with as much 
particularity as possible the precise issues it plans to cover, Identify Its prospective 
'witnesses, and summarize their proposed testimony. [Citation omitted.) Vague 

',assertions regarding petitioner's ability or resources, as we have here, are 
" insumcient. 

[d. at 1730 (emphasis supplied). 
,Citizens makes no attempt to identify its prospective experts or 

summarize the proposed testimony or other evidence it expects to offer 
on the record. Citizens' statements concerning its ability to "make a 
valuable contribution to the proceeding" are vague and insufficient. 
Suffice it to say that Citizens failed to establish that its intervention in 
this proceeding could be expected to assist in developing a sound record. 

4.. . Representation of interest by existing parties 
"," " ' 

Citizens asserts that, "[w]hile LILCO and Citizens both favor 
operation of the facility, the utility does not have the same interest or 
perspective as does Citizens." (Petition at 1 0,) Citizens does not specify 
in what way its interest will not be represented by LILCO. Citizens 
seeks to intervene in this proceeding "in support of the emergency plan 
submitted by. Applicant." [d. at 1. It is not readily apparent to us, and 
Citizens has not established, why LILCO would not represent the 
interest of Citizens .. Accordingly, the factor of representation of interest 
by, existing parties is resolved against Citizens. 

5: : 'Delay and broadening of issues 
~, I , \, 

,At,the pre hearing conference, counsel for Citizens commented on the 
role it envisioned for itself as follows: 

.,,[1 "' 

, We,intend to present witnesses on the contentions that we did flle. We would also 
participate in the cross-examination of not all witnesses but those witnesses that we 
believed, or on those issues that we believed we could present old In developing the record. 
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The members of Citizens do have a strong background not only in nuclear energy .. 11 
but also in emergency planning. A major portion of Suffolk County's contentions 
deal with accident assessment. They allege that accident assessment is not adequate 
or that it can't be done. 

Members of Citizens could be able to address that in a lot of detail. and I think that is 
an important point that we would be able to address. I 

I'. 

(T. 34-35 emphasis supplied.) , 1 

While it is true that this aspect of emergency planning is just 
beginning, the Board has informed the parties that it will order an ex
pedited schedule for discovery, prehearing motions, and hearing. (T. 86, 
97, 103 and lOS') LlLCO has already filed a motion for a low-power 
operating license with an indication that construction of Shoreham will 
be complete in August 1983. 

The general principle concerning delay was stated by the Appeal 
Board as follows: "Manifestly, the later the petition, the greater the 
potential that the petitioner's participation will drag out the proceeding." 
Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), 
ALAB-476, 7 NRC 759, 762 (1978). ' . 

Considering the lateness of the instant petition and the role Citizens 
envisions for itself in this proceeding, we find that Citizeris' 
participation herein would delay the proceeding and broaden the issues~' 
In light of the statements of Citizens' counsel at theprehearing, we 
conclude that an allowance. of the instant petition would significantly 
delay this proceeding. Accordingly, this factor is also resolved against' 
Citizens. 

C. The Balancing Test 

Based upon our analysis and evaluation of the five factors enumerated 
in 10 C.F.R. § 2.714(a)(t); we find that four of those factors weigh 
against allowing intervention: Citizens is inexcusably late, otTers 'no 
showing of its ability to make a substantial contribution to the record, is 
adequately represented in interest by LlLCO; and will significantly delay 
the proceeding if admitted herein. Weighing in favor of allowing 
intervention is the unavailability of. other means, to protect Citizens' 
interests. As noted above, this latter factor is entitled to less weight in 
the balancing process. The issue is not difficult to resolve. Pursuant to 
10 C.F.R. § 2.714(a)(t), we find that Citizens failed to establish that its 
petition should be granted and we deny Citizens' petition to intervene. 
Accordingly, we do not reach the issues of Citizens' s~anding, 
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discretionary intervention, or the propriety of Citizens' contentions in 
support of LILCO's offsite emergency plan. 

ORDER 

WHEREFORE, IT IS ORDERED that the "Petition of the Citizens for 
an Orderly Energy Policy, Inc. to Intervene in the Emergency Planning 
Hearing" is DENIED. 

July 28, 1983 
Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

James A. Laurenson, Chairman 
AD MINISTRA TIVE JUDG E 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Dr. M. Stanley Livingston concurs in this Memorandum and Order but 
was unavailable to sign it. 
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Cite as 18 NRC 122 (1983) LBP.83;-43 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

" 

In the Matter of Docket Nos. 50·445·0L 
50·446·0L 

(ASLBP No. 79·430·060) 

TEXAS UTILITIES GENERATING 
COMPANY, et .,. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) July 29, 1963 

RULES OF PRACTICE: DEFAULT FOR NOT FILING 
REQUIRED FINDINGS 

'I, • 

" 

A party that does not file required findings is in default on the related 
issues. The Board may examine those issues to determine whether they 
should be raised by it sua sponte,· otherwise, the issues are excluded 
from the case. 

RULES OF PRACTICE: PROPOSED INITIAL DECISION 

Rather than issuing an initial decision in its finished form, a Board 
may choose to obtain comments from parties on a "propo~ed" decision 
before it makes its final choice. This is particularly appropriate when two 
of the Board's members were recently appointed and the record was 
complex. 
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TECHNICAL ISSUES' DISCUSSED 

Quali ty 'assurance 
Quality assurance, nu'mber of inspectors' 
Quality assurance, operational 
Non-conformance reports, number of 

:' Emergency planning , 
Rock overbreak 

... Dental concrete , 
Limestone (susceptibility to fracture during blasting) 
Settlement crack, concrete 
Concrete settlement crack " 
Morale, low 
Water stops, improper tacking 
Polar crane, gaps in rails 
Discouragement of non-conformance reports '. 

"t Harassment, quality assurance inspectors 
I' Surface preparation, near white blast 
, Maximum roughness, steel substrate 
Paint, force-curing with smoking heaters 

,Welding 
Welding, heat numbers only on structural members 
Welding, weave-beading 

::. Welding, downhill 
; 'Welding; heating of weld rods 

Welding, plug welding, inspection 
. Welding, control of welding rods 

Torque Seal 
Quality assurance, interpretation of Torque Seal by inspectors 
Traceability of materials 
Torque values, procedures , 
Quenching welds 
Flange bolt-up joints, inspection delayed 
Piping, wall thickness 
Piping, cold springing . 
Hydrogen control 
Recombiners, electrical 
ATWS, Salem Unit 1 analogy 
Boron injection tank, deletion of 
Departure from nucleate boiling ratio (DNBR) 
Boron crystals. 
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PROPOSED INITIAL DECISION 
(Concerning aspects of construction quality control, emergency 

planning and Board questions) 

This is the first initial decision in this operating license proceeding. 
The issues we decide today relate to particular allegations of failure of 
Texas Utilities Generating Company, et ol.'s (applicant's) quality assur
ance program I during construction of Comanche Peak and to allegations 
concerning the adequacy of emergency planning. Hearings on these par
ticular allegations were completed on September 17, 1982 and proposed 
findings of fact were received from the parties on February 25,1983.2 

In this decision we have declared CASE to be in default on each alle
gation on which it has not filed findings of fact. However, we also have 
examined each important allegation that is in default in order to deter
mine whether to raise any of these defaulted issues by ourselves (sua 
sponte). See 10 C.F.R. § 2.760a. In a few instances, we requir.e some 
additional evidence before determining whether or not to declare a sua 
sponte issue. 

Two of the three members of this Board were added to it after the 
hearings on the matters we address. Consequently, we have adopted·the 
unusual procedure of issuing a proposed decision. The consequence of 
calling this a proposed decision is that the Board recognizes that its 
record is complex and that it is wiser, under the circumstances, to invite 
comments on our tentative conclusions before we become committed to 
them. We expect the parties to object to any aspect of this decision 
which they believe to be in error. Objections must clearly and logically 
explain what the suspected error is and the legal and factual arguments 
on which the objection is based.3 Failure to comply with any aspect· of 
this required format may result in a default on the objections. ' 

The Board had posed certain questions and taken some limited 
evidence, to determine whether there is a serious question that the 

I Although "quality assurance" and "quality control" somelimes are used in a specialized way. we 
generally will use these words interchangeably in our opinion.' . 

2 The State of Texas did not file proposed findings. Citizens Association for Sound Energy (CASE or 
intervenor) filed proposed findings on some of the allegations discussed in this decision. CASE indicated 
that it wished an extension of time to file proposed findings on additional issues. However. the panics 
had been granted a six·week extension for filing of proposed findings. Reconsideralion of December 7. 
1982 Order at 1·2 (December 21. 1982). Under the circumstances. good cause has not been shown for 
granting CASE more time in which to file its proposed findings. 

3 We received Applicants' Summary of the Record Regarding Weave and Downhill Welding (July IS. 
1983) during the preparation of this decision. Since other parties have not had an opponunity to com
ment on this filing, we have not considered it. However, the filing is a model of the kind of specificity 
we expect in objections to this decision. It includes footnotes to the record. It also uses an affidavit. 
which parlies may file in support of their objections if they consider it helpful. 
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Board should raise by itself. See 10 C.F.R. § 2.760a. The Board con
cludes that it is not now raising any of the questions sua sponte. 
" 

I. CONTENTION 5 AND THE APPLICABLE LAW 

I ,Contention 5 states: 

(." ,The Applicants' failure to adhere to the quality assurance/quality control provisions 
, required by the construction permits for Comanche Peak, Units 1 and 2, and the re

~ "'Quirements of Appendix B of 10 C.F.R. Part 50, and the construction practices 
.. , employed, specifically in regard to concrete work, mortar blocks, steel, fracture 

toughness testing, expansion joints; placement of the reactor vessel for Unit 2, 
," r welding, inspection and testing, materials used~ craft labor qualifications and work-
'" ing conditions (as they may affect QA/QC), and training and organization of 
,_, ,QA/QC personnel, have raised substantial questions as to the adequacy of the con-
•• struction of the facility. As a result, the Commission cannot make the findings re

:. "quired by 10 C.F.R. § 50.57{a) necessary for issuance of an operating license for 
:-;:'Comanche Peak. 

Order Subsequent to the Pre hearing Conference of April 30, 1980, slip 
op: at'l1 '(June 16, 1980) (unpublished). As the Board has previously 
indicated,· this is a broad contention calling into question the applicant's 
'entire quality assurance program. 
'':The' Atomic Energy Act of 1956, as amended, § 103,42 U.S.C. § 2133 

. (1976), authorizes the Nuclear Regulatory Commission to issue licenses 
for' nuclear power plants to applicants "who agree to observe such safety 
standards to protect health and to minimize danger to life or property as 
the Commission may by rule . establish .... " The Commission has, by 
rule;; required that .. [shructures, systems, and components important to 
safety shall be designed, fabricated, erected, and tested :to quality stan
dards commensurate with the importance of the safety functions to be 
performed." Criterion I, Appendix A - General Design Criteria for 
Nuclear Power Plants, 10 C.F.R. Part 50. A quality assurance program is 
required to ensure that the safety functions will be properly performed. 
Id. Criteria for the quality assurance program are set forth in Appendix 
B to 10 C.F.R. Part 50 and must be discussed in the Preliminary Safety 
Analysis Report (PSAR) for construction permit applications and in the 
Final Safety Analysis Report (FSAR) for operating license applications. 
10 C.F.R. § 50.34. 

The chief concern of the quality assurance program is to identify and 
correct problems that arise during plant construction or operation. 

4Tr.714. 
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Indeed, a quality assurance program that failed to 'find problems would 
undoubtedly be ineffective. ' '" I \ ' 

A problem identified by the quality assurance program may cause con
cern for the public safety if it cannot be satisfactorily resolved. A' pro
gram may also cause concern if it identifies an extraordinarily large 
number of deficiencies, casting doubt on the plant's design and construc
tion processes. Additionally, if a quality assurance program identifies ex
traordinarily few deficiencies or if we were to find that substantial num
bers of deficiencies have been overlooked, that may raise questions 
about the adequacy of the quality assurance program. At this stage,. :we 
are not evaluating the overall efficacy of the quality assurance program, 
but, rather, whether any of the alleged deficiencies are sufficiently seri
ous and uncorrectable that the plant, due to those deficiencies,' cannot 
operate with the requisite degree of safety. I , 

In other words, we have considered each allegation· independently, 
without regard to whether it may represent a pattern related to the ade
quacy of the quality assurance program. In addition, there are particular 
allegations which have been or will be the subject of hearings held after 
September 17, 1983. These qu~stions are not resolved by this decision: ~ 

, " 

A. Rock Overbreak 

One of the specific allegations encompassed within Contention:5 was 
that during construction blasting, rock which was supposed to remain 
intact was displaced and cracked. The foundation for Comanche Peak is 
set on a rock structure known as the Glen Rose limestone. This is a 
marine formation of the Cretaceous age.s The Glen Rose limestone is 
"soft" or "weak" rock6 and is not homogeneous.' Both of these factors 
make it difficult to predict and control the effects of blasting in this:par-
ticular rock. , . " ; I 

The· applicant's geotechnical consultants, Mason-Johnston and 
Associates, Inc., recommended that all safety-related structures be 
placed against intact rock.8 It was planned that once the site had been 
leveled off at plant grade (i.e., the mountain top had been removed 
down to a specified leve19) excavation for the reactor buildings would 
assure that their bases would be forty feet below plant grade. lo Explosives 

s Tr, 803. 
6 Tr, 835, 946. 
'Tr. 957-58, 1210. 
8 Tr. 809. 
9 Tr. 806-07. 

IOTr.808. 
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were used for: the purpose of creating a crack in the rock around the 
perimeter of the hole for each containment building. Further blasting 
was contemplated to break up the rock within that perimeter crack" I 

Unexpectedly, the blasting' to create the hole for the Unit 1 contain
ment caused approximately the top ten feet of the rock wall around the 
planned hole to be displaced and to suffer both horizontal and vertical 
cracking. 12 Although changes were made to the blasting procedures 
when the hole for the Unit 2 containment was blasted, a similar over
break pattern emerged. 1J Overbreak also occurred in excavating for 
other safety-related buildings. 14 Indeed, the overbreak was so extensive 
that there was no point in associating particular fractured rock with the 
~xcavation of a particular building. IS Applicant reported the overbreak to 
the NRC pursuant to 10 C.F.R. § 50.55(e).16 

The extent of the overbreak was determined by digging trenches at in
creasing distances from the excavation wall and examining them for 

. cracks. When a trench was dug for which any cracks on the side closest 
to the excavation were found not to have been propagated to the far side 
of the trench, that was determined to be the edge of the overbreak. 17 

Overbreak was detected up. to approximately thirty feet from the 
excavation. IS While some overbreak is common during construction, the 
amount of overbreak at Comanche Peak was unexpectedly large. 19 

To "repair" the overbreak, all rock within the area of the overbreak 
was removed utilizing techniques which did not require blasting. 20 Once 
this rock had been removed, some cracks were found in the newly creat
ed walls. 21 These cracks did not· appear to be associated with displaced 
rock and were grouted.22 The original shape of the excavation was re
stored by filling with concrete the area from which fractured rock had 
been removed. 23 . 

This "dental" concrete was less strong than that used in constructing 
the reactor buildings; nevertheless, it was stronger than the fractured 

II Tr. 809.14. 
12 Tr. 815-16. 
IJ Tr. 829. 
14 Tr. 831, 1208-09, 1269·72. 
IS Tr. 1270. 
16 Tr. 845-46, 1270. Section SS(e) requires that serious breakdowns be reported to the NRC. 
17 Tr. 819.21. 
18 Tr. 820. 
19Tr. 835,1115,1209.12. 
20 Tr. 817, 821·22. 
21 Tr. 823.24. 
22 Tr. 832.33, 1272. 
2JTr.817. 
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rock had been.24 There was uncontroverted testimony from the appli
cant's panel that, once these repairs had been effected,: the foundation 
was actually improved from what it would have been if the overbreak 
had not occurred. 25 The applicant's witnesses also testified, without 
contradiction, that the seismic capacity of the site was not impaired by 
the repair. 26 

The NRC cited the applicant for failing to have and to utilize quality 
control procedures for excavation for these safety-related structures.27 

Applicant subsequently developed such procedures.28 It is apparent, 
however, that, even without quality assurance procedures, for ·this 
excavation, the applicant detected and took action to remedy the 
overbreak. Moreover, the soundness of all areas excavated .before the 
quality control procedures were instituted was verified by an engineering 
geologist who was present during all phases of the excavation. The engi
neering geologist verified the soundness of all the materials on which 
concrete was to be placed. In making this judgment, he relied on profes
sional knowledge and confirming photographs.29 The repair work, ,in 
addition, was subject to quality assurance procedures.3o , '. 

While it was a quality control deficiency to have done the excavation 
without quality control procedures, we find that this has not led to a last
ing deficiency. This potential problem has been negated by the detection 
and satisfactory repair of the excavation defects which should have been 
detected by the quality control program. The possible implications of 
management's failure to implement quality assurance procedures for the 
excavation activities is not being considered in this decision. .' , 

B. Cracks in Concrete 

Allegations were raised that cracks were present in the basemat for 
the containment. CASE presented no witnesses who addressed the 
allegations. However, CASE did introduce as exhibits a non
conformance report (NCR) and a revision to it which refer to cracks 
"on 812' Base Mat Containment #1."31 

24 Tr. 827. 955-56. 
25 Tr. 835. 838. 
26 Tr. 957-58. 
27 Tr. 1051. 1273. 1279; CASE Ex. IS. 
28 Tr. lOSS. 
29 Tr. 1047-48. 
30Tr.843. 
31 CASE Exs. 8 and 9. 
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'Using the pour numbers given in that same NCR and revision,32 wit
nesses for the applicant and the staff determined that the cracks in ques
tion were not in the basemat33 but were in the reactor shield wall. This is 
part of the internal concrete which is, in fact, separated from the twelve 
foot thick concrete basemat by a steel Iiner.34 The concrete pours in 
which the cracking occurred surround th~ reactor vessel.3S The wall of 
which ·these pours are a part is steel reinforced.36 Its main function is the 
provision of radiation shielding.J7 
, The witnesses uniformly concluded that these were shrinkage cracks, 

caused by the shrinkage of concrete as it cools.38 These are essentially 
hairline cracks into which something as small as a pencil lead would not 
fit. 39 Cracks of this type are not unusual or troublesome when found.in 
large concrete pours.40 

The staff witnesses believed that the cracks were about two inches 
deep.41 The applicant's witnesses believed that the cracks went through 
the entire depth of the pour.42 In determining the structural adequacy of 
the shield wall, the assumption was made that the cracks went entirely 
through the pour. 43 In addition, expert testimony was given by the 
architect-engineering firm responsible for the design that a construction 
joint could have been placed at approximately the location of the shrink
age crack, since the concrete pour was so large. The formation of the 
shrinkage crack is said to serve much the same purpose as a construction 
joint at this location might have served.44 

Unrebutted testimony was presented that these cracks in the concrete 
did not impair the wall's capacity to perform its intended functions. 4s Ra
d.iation shielding would not be affected.46 Nor would the wall's ability to 

32 Tr. 1363. 
33 Tr. 1011-13, 1363. 
34 Tr. 850-54,1181. 

. 3S Tr. 856, 859-66; App. Exs. 21 and 22. 
36Tr.855. 
37Tr.865. 
38 Tr. 867, 870-71,1384. 
39 Tr. 867, 1198. 
40Tr.869. 
41 Tr. 1374-75. 
42 Tr. 960. 
43 Tr. 1398. 
44 Tr. 882-83. 
4S Tr. 885, 1295. 
46 Tr. 885-86, 1301. 
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transfer verticalloads,41 The reinforcing steel (rebar) in the wall is relied 
on to take tension loads.48 

A potential problem that was examined is whether the crack would 
admit water that would rust the rebar. However, there is unlikely to be 
any problem with water reaching the reinforcing steel through the 
cracks, causing rust and weakening the steel's load bearing capacity.49 

After a short time, the exposed surfaces of the cracks were grouted to 
present a smooth face for painting. so The grout excludes water. 

These cracks were identified through the quality assurance system, 
which illustrates that, at least in this regard, the system was functioning 
at Comanche Peak. They have been analyzed and minor repairs made. 
Based oil the record before us, we conclude that the repair was adequate 
and there is no safety problem associated with the cracks. 

C. Other Specific Allegations Raised in the Context of 
Contention'S 

CASE presented several witnesses who made allegations, about con
struction deficiencies and deficiencies in the quality control system at 
Comanche Peak. However, CASE did not include these matters in its 
proposed findings even though the proposed findings were mandatory. 
See Order (Proposed Findings of Fact; CASE Exhibits) at 3-4 
(December 7, 1982) (unpublished). Because' this Board is consequently 
left to speculate about what CASE currently contends about these 
issues, its failure to file proposed findings constitutes abandonment of 
this portion of its case. See Southern California Edison Co. (San Onofre 
Nuclear Generating Station, Units 2 and 3), ALAB-717, 17 NRC 346, 
371-72 (1983); Detroit Edison Co. (Enrico Fermi Atomic Power Plant, 
Unit 2), ALAB-709, 17 NRC 17 (1983); 10 C.F.R. § 2.754(b). 

We therefore find that CASE has abandoned the allegations on which 
it has not filed findings. We have, however, considered whether these 
allegations raise such serious questions of public health and safety that 
we should raise them as sua sponte issues. We discuss briefly why, based 
on the record, we either have decided not to raise these matters sua 

47 Tr. 869. 1300. 
48 Tr. 866, 885. 
49 Tr. 897-98, 1022, 1028. 
SO Tr. 1205, 1313. 
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sponte or have indicated that further information is required before we 
can reach that determination.51 

1. A~legations by John Junior Gates 

CASE witness John Junior Gates was a carpenter who worked on the 
Comanche Peak site from November 1976 to March 1979.52 Much of his 
concern related to the fact that work was done and, due to design 
changes, had to be ripped out and redone. He related this to increased 
cost and low worker morale. As Mr. Gates himself testified, rework and 
low worker morale do not affect the quality of the plant if ultimately the 
work will only be approved when it is done correctly.53 Mr. Gates testi
fied that he did not know whether in the end the work was done 
correctly.54 The fact that rework was required, however, suggests that ap
proval was not forthcoming unless the work met the specifications.' The 
Board finds that this allegation does not by itself raise a serious health or 
safety issue. 

Mr. Gates also alleged that at one point work on the steel liner for the 
Unit 1 containment was halted because the steel liner was four inches 
out of plumb.55 The applicant agreed that the liner had been out of 
alignment, but applicant's witnesses testified that this had been corrected 
to within specified tolerances.56 Construction was stopped and stiffeners 
were added to the inside of the liner, bringing it back in line before con
tinuing construction.57 This matter does not raise an issue which the 
Board finds it should pursue sua sponte. 

According to Mr. Gates certain water stops were improperly 
installed.58 He mentioned that nails were put in the water stops, tacking 
them to the forms. A water stop is a neoprene strip half of which is em
bedded in concrete on each' side of a joint in a wall. Since the nails are 
located at a distance away from the actual joint, applicant assured the 
Board that there is no problem of leakage from this normal procedure.59 

5f Some of the allegations could relate to the question of the extent of management's commitment to 
quality control. That issue. of course. we have specifically left open in this decision. In addition. matters 
which relate to allegations made by CASE witnesses Mark Walsh and Jack Doyle or to issues raised by 
the stall's Construction Appraisal Team report also remain open. 
52 Testimony of John Junior Gates. CASE Ex. 651. at 5. 
53 Tr. 2795. 2820-21. 
54 Gates Testimony. CASE Ex. 651. at 21. 
55 Gates Teslimony. CASE Ex. 651. a137. 
56 Tr. 2988. 2992. 
57 Tr. 2992-93. 2995-3000. 
58 Gates Testimony. CASE Ex. 651. at 37. 
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The forms are removed, together with the nails after the concrete is 
poured. The applicant also testified that, as of the time of the hearing, 
no water seepage was occurring through the outside walls of any safety
related building.60 For these reasons, we see no need to pursue these 
questions further. 

Mr. Gates also alleged that the concrete work at Comanche Peak was 
"sloppy." He mentioned observing honeycombing, watery concrete, and 
materials left in the concrete. 61 His knowledge, however, did not seem 
to extend to whether possible problems have been corrected.62 To illus
trate the problems with the concrete work, Mr. Gates pointed to a photo
graph of the containment buildings. 63 He stated, however, that the 
defects which he believed were shown by the photographs would not 
have any structural significance.64 This lack of structural significance was 
confirmed by Ralph McGrane, a professional engineer who appeared as 
a witness for the applicant.65 The Board finds that Mr. Gates' allegations 
about concrete work do not contain any specific information which 
causes the Board to be concerned with the structural integrity of safety
related concrete at Comanche Peak. Hence, the Board will not raise this 
issue sua sponte. 

2. Allegations by Stanley G. Miles 

CASE witness Stanley G. Miles was employed at Comanche Peak 
from March 1977 to May 1982.66 Like Mr. Gates, he was concerned 
about low worker morale,61 Low morale alone, assuming that it could be 
adequately defined and measured, does not raise health and safety 
concerns. Only if low morale causes defective work to be accepted as the 
final product would this cause us to question the safety of the plant. We 
have no reason to believe that defective work was accepted. If a specific 
instance is brought to our attention, we. can, of course, address that 
specific instance. As a general matter, however, we have no reason to 
raise a question about the possibility that low morale has, by itself, led 
to an unsafe plant. 

59 Tr. 2989·90. 
60 Tr. 2993. 
61 Gates Testimony, CASE Ex. 651, 8t24·26. 36. 
62 See, e.g., Tr. 2842; Gates Testimony, CASE Ex. 651, at 26. 
63 Gates Testimony, CASE Ex. 651, at 24; Board Ex. 4. 
64Tr.2883. 
65 Tr. 2990.92. 
66 Testimony orStanley G. Miles, CASE Ex. 655, at I. 
67 Id. at 49. 
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, Mr. Miles also alleged that in one instance he was instructed to do 
work for which he had not been provided a blueprint.68 He alleged that 
he had welded boom struts on rigs manufactured by Manitowoc, in viola
tion of the conditions of Manitowoc's warranty.69 He alleged that a panel 
was made to appear to have been 'anchored with Hilti bolts when it had 
not been.70 

None of these allegations would have safety significance for the plant. 
Neither Mr. Miles' work without a blueprint nor the false Hilti bolts, ap
parently anchoring the panel, occurred in a safety-related area.71 The 
Manitowoc'rigs apparently are no longer even used on the Comanche 
Peak site.72 

Mr., Miles also alleged that there were problems with the polar crane. 
He alleged that there were 3/8 inch gaps between each longitudinal sec
tion of the rails on which the polar crane ran. As the crane was operated, 
the rails could move, accumulating some of the gaps so that as much as 
five inches could be found in a single gap. When the polar crane wheel 
dropped into this gap, it would stop.n However, Mr. Miles also testified 
that the problem had been corrected by the clips that he personally had 
installed. These, clips were made of a weld-on piece, a bolt-on piece and 
the bolt itself.74 So there is no defect remaining that the Board might de
clare to 'be a sua sponte issue. 

Also, in connection with the polar crane, Mr. Miles alleged that, con
trary to the design documents, "fingers" were cut off of several shims to 
make them fit in their designated places. 75 It appears that this did occur. 
However, the Board does not believe that it is a matter which the Board 
should pursue sua sponte because it appears that the staff and the appli
'cant are addressing it. The staff issued a Notice of Violation in connec
'tion with the failure to inspect these shims.76 The applicant has stated 
that all the shims in the polar crane girder support bracket assemblies 
will be removed and inspected. Shims which have clipped "fingers" will 
'be evaluated by an engineer to determine whether they are acceptable.77 

68 Miles Testimony. CASE Ex, 655. at 31. 
69 Supplementary Testimony of Stanley G. Miles. CASE Ex. 657. at4. 
70 Miles Testimony. CASE Ex. 655. at 26·27. 
71/d.at31.27. 
72 Miles Supplementary Testimony. CASE Ex. 657. at 5·6. 
7J Tr. 2932. 
74 Tr. 2978.79. 
75 Miles Testimony. CASE Ex. 655. at 17. 
76 Staff Ex. 148B. 
77 Testimony of John T. Merrill. Jr. Regarding Placement of Shims in Polar Crane Glider Support 

Bracket Assemblies, App. Ex. 127. 8t6. 
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3. Allegations by Cordelia Marie Hamilton and Robert L. Hamilton 

Mr. Robert L. and Mrs. Cordelia Marie Hamilton appeared as a panel; 
both raised concerns about the quality ass'urance program for protective 
coatings. Mrs. Hamilton worked as a documentation clerk for the protec
tive coating quality assurance program.78 Mr. Hamilton was a quality 
assurance supervisor for the protective coatings.79 Certain allegations in 
this area were made by Mr. Hamilton, certain allegations were made by 
Mrs. Hamilton, and certain allegations were made by both. ' 

Mrs. Hamilton alleged that there were deficiencies in documentation 
for protective coating quality assurance. Specifically Mrs. Hamilton al
leged that some paperwork required a large number of revisions or was 
ne'ver corrected and that approximately, fifteen quality assurance inspec
tion reports were lost. 80 Mrs. Hamilton testified, however, that the prob
lems were identified through an audit and all necessary corrections were 
made. 8! Reinspection was required because documentation was missing. 
Although Mrs. Hamilton did not believe the required reinspection took 
place, because the material was out in, the 'field and had been cut Up,82 
she indicated that the lost documentation had not indicated any 
'deficiencies. 83 Therefore, it appears that the documentation problems 
identified by Mrs. Hamilton either have been corrected or had no safety 
significance. In addition, it appears that the procedures governing paper
work for protective coating quality assurance were changed' in July 
1981.84 Thus it would seem that the source of the alleged problems also 
has been addressed. The Board finds nothing to raise as a sua sponte 
issue arising from this allegation. , 'I " : 

Mrs. Hamilton was also concerned about the specified method for 
determining "tack-free time'.' for paint, but she admitted that she' did 
not know that the method being used was incorrect.8s She further alleged 
that there were problems with the calibration of instruments used in 
paint inspections.86 Thes'e two allegations, made by a lay witness in very 
general terms, a're insufficient to indicate a deficiency or to serve as' a 
basis for a sua sponte question by the Board. They appear to be in the 

78 Testimony of Cordelia Marie Hamilton, witness for CASE, CASE Ex. 652, at 1·2. 
79 Testimony of Robert L. Hamilton. witness for CASE, CASE Ex. 653, at 1. 
80C. Hamilton Testimony. CASE Ex. 652, at 5, 9·10. 
81 [d. at 8, 9, 14. II is not clear from Mrs. Hamilton's testimony whether there was an audit by the ap

plicant or an inspection by the NRC. However, an NRC inspection report did note denciencies in the 
program in 1981. See App. Ex. 44B. . 
82 C. Hamilton Testimony, CASE Ex. 652, at 15, 18. 
83 [d. at 18. 
84 [d. at 13. 
8S [d. at 18-19. 
86 [d. at 21-22. 
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nature of general questions rather than the identification of specific prob
lems which might require a serious inquiry. 

Mrs. Hamilton alleged that for a year quality control inspectors were 
directed not to write NCRs on work done by the paint departmentY Mr. 
Hamilton testified that he was directed to stop writing if not any, at least 
so many, NCRs.88 Neither the staff nor the applicant addressed these 
allegations directly. These allegations are, however, closely related to 
the issue of manage'ment's commitment to the quality control program. 
As such, they remain· open. 

In addit!on, Mr. Hamilton's allegation that craft personnel harassed 
quality control inspectors89 is related to management's attitude towards 
the quality assurance program. If management permitted or failed to dis
courage harassment of inspectors, that would, of course, reflect adverse
lyon that attitude. The question of whether this has occurred remains 
open. 

Mr. Hamilton alleged that he and two other inspectors were fired for 
trying to do their inspection job.9O The given reason for his firing was 
that he refused to make an inspection under what he believed were 
unsafe working conditions. However, he alleged that other individuals 
who refused to make the same inspection under the same conditions 
were not fired. 91 This allegation is relevant to the applicant's attitude to
wards the quality control program and will be dealt with in a subsequent 
decision. 

Mr. Hamilton also alleged that his quality assurance supervision was 
not qualified.92 While this could also reflect on management's commit
ment to quality assurance, we note that Mr. Hamilton's concerns in this 
regard apparently related to his opinion that he was more knowledgeable 
than his supervisors in the area of procedures for quality assurance in
spection of paint.93 He disagreed with changes in procedures and objected 
to supervisors overruling quality control inspectors on specific inspection 
findings. 94 We do not believe that an employee's disagreement with a de
. cision made by his supervisor raises sufficient questions about the super
visor's qualifications that the Board should raise supervisor qualifications 
as a sua sponte issue. However, there appears to be a gap in the record 
because neither the applicant nor the staff has testified about whether 

87 Id. a119. 
88 R. Hamillon Testimony. CASE Ex. 653. at 22, 43. 53·54. 
89 Id. al 36·38. 
90 Id. a126. 
91/d. 
92 Id. a114. 16. 
911d. al 16,39.43, 
941d. at 15,16.18·19.38. 
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the procedures which Mr. Hamilton criticized were, in fact, acceptable'. 
(Specifically Mr. Hamilton has questioned the lack of standa'rds for 
determining near white blast for surface preparation, the'iack of a maxiL 

mum roughness for steel substrate surface, and procedural changes 
which allegedly reduced all painting inspection to adhesion testingJ'If 
evidence introduced on this open item led us to conclude that there 
were significant faults in these inspection procedures, that could lead us 
to question the qualifications of the supervisors who approved them tis 
well as the adequacy of the inspections performed following them.' We 
note, however,' that this does not indicate any present conclusion byth'e 
Board that problems exist in this regard.-~J !11J. 

It also appears that Mr. Hamilton disagreed with dispositions'of 
NCRs. He disagreed with the repair method for minor defects iri 
painting.9s He questioned the disposition of an NCR which addresseCt 
contamination of a painted surface which was force-cured using· Kel1~ 
heaters which smoked.96 Once again, these specific allegations were 'not 
addressed in the hearing by either the applicant or the staff. Since tlie 
implications of a failure to provide adequate disposition of NCRs cO\il(1 
be serious, we consider this an open item. In particular, we need to 'be 
able to evaluate the disposition of the' NCR related to smoking 'Kelly 
heaters and the procedures for repair of minor defects, as specified 'by 
Mr,' Hamilton. 

There is one other allegation made by Mr. Hamilton which the Board 
is currently unable to evaluate. Mr. Hamilton alleged that a paint applied 
by Westinghouse and not tested by the applicant's quality control pro
gram could not pass an adhesion test.97 We need to determinewhedi~r 
this use of paint is safety-related and, if so, whether the paint will p'ei~ 
form satisfactorily.' :. ~ 

Mr. Hamilton alleged that an audit of Carboline, a paint vendor, was lil 
"white-wash. "98 This audit followed two audits which had found unsatis'.l 
factory conditions at the Carboline plant. Mr. Hamilton was not present 
for the audit which he felt was a white-wash and based his charges on a 
"gut feeling. "99 He admitted that the sequence of events concerning Car2 

.'" 

95 Id. at 15. 
961d. at 21.22. He also questioned the disposition of an NCR on which he had documented what he be· 

lieved was grease in paint. Id. at 21. However, it was shown that the paint was ultimately returned to the 
vendor. Tr. 3502; App. Ex. 139. While Mr. Hamilton believed some of the paint had been used, he had 
applied hold tags to the containers, the amount of paint missing was small (Jess than two containers), 
and some of the paint would have been used in an attempt to strain it and remove the foreign matter. 
Tr. 3503·05. The Board is satisfied that this NCR was properly dispositioned and does not raise any ques· 
tion of the safe operation of the plant. 
97 R. Hamilton Testimony, CASE Ell. 653, at 55. 
98 Id. at 24-25. 
99 Id. at 47-48; Tr. 3522. 
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boline would appear to illustrate the satisfactory performance of the qual
ity assurance program in resolving unsatisfactory conditions. loo There is 
no evidence that the audits of Carboline demonstrate anything other 
than appropriate functioning of the quality control program. Mr. Hamil
ton's gut feeling is not sufficient to induce us to inquire further. 

Another of Mr. Hamilton's allegations addressed undocumented 
removal of cable trays for which quality assurance documentation had 
been completed. lol Documentation problems have been noted by the 
NRC Construction Appraisal Team (CAT) and were addressed in a hear
ing subsequent to the parties' filing of proposed findings of fact. This 
allegation will be considered at the time the CAT findings are addressed . 

. Other allegations made by Mr. Hamilton do not require that the Board 
raise sua sponte issues because they have not been sufficiently related to 
deficiencies in the quality assurance program~ consequently, the Board 
does not believe that, if true, they would raise serious health or safety 
issues. These include allegations that the only quality control vault ceil
ing is' not fireproof, \02 that it takes some time to retrieve records from 
the quality assurance vault,103 that quality control inspectors did not ob
serve paint being applied to buildings outside the containment,104 and 
that he' was never jnstructed to take greater care because the project was 
a nuclear plant. los . 

4. Allegations by Darlene K. Stiner and Henry A. Stiner 
I . 

Darlene K. Stiner and Henry A. Stiner appeared as a panel providing 
direct testimony for CASE. Mr. Stiner had worked at Comanche Peak as 
a welder from November 1979 to December 1980 and from June to July 
1981. 106 Mrs. Stiner began working at Comanche Peak in August 1977 
and was employed there at the time she testified. 107 She had been em
ployed as a welder and was a quality assurance inspector at the time she 
testified. lOS 

. In his direct testimony Mr. Stiner indicated that he had a criminal 
record. 109 The applicant's counsel brought out on cross-examination that 
he had multiple convictions and had not revealed all of them on his 

100 R. Hamillon Teslimony. CASE Ex. 653. a154. 
101 Id. al 55. 
1021d. 
1031d. 
104 Id. at 59. 
lOS Id. at 65. 
106 CASE Ex. 666A. 
107 Testimony of Darlene K. Stiner. Witness for Intervenor CASE. CASE Ex. 667. at 3 (Tr.4127). 
lOS Id. at 3.5 (Tr. 4127. 4129). 
109 Teslimony of Henry A. Sliner. Witness for Intervenor CASE. CASE Ex. 666. at 47-48 (Tr.4249-50). 
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second application for employment at Comanche Peak.llo He had not in~ 
dicated any criminal record on his first application for employment.1II . 

The Board has considered this information in determining the weight 
it gives Mr. Stiner's testimony. The Board notes that, almost without 
exception, Mr. Stiner's allegations are duplicated by other witnesses. 
Also, the Board is not aware of any motive that Mr. Stiner would h'ave 
to make allegations in this proceeding which he did not believe were 
true. If,anything, the fact that Mr. Stiner's wife was employed at 
Comanche Peak at the time he testified would seem to provide him with 
a motive not to make allegations against the applicant. " 

The one allegation which was made by Mr. Stiner and by no one else 
was that he was terminated because he showed a quality' assurance 
inspector a gouge in a pipe. 1I2 This allegation was not elaborated on'to 
any significant extent by any of the parties. However, it is related to· the 
question of management's commitment to quality 'control and, as'such, 
it will be considered in a later decision. ' 

Another concern raised ~y Mr. Stiner was that a hole was created in 
concrete in the Safeguards Building when he removed a partially installed 
Hilti bolt.1IJ Mrs,'Stiner also observed the hole}14 Mr. Stiner alleged that 
repair of the hole was 'not subject to proper quality assurance control. lis 

The stafT has investigated this allegation and reported its findings in In
vestigation Report 81-12,116 The investigation concluded that this allega
tion did not raise any safety questions}17 Because we have no reason to 
doubt the staffs evaluation of the significance of a hole in the wall of 
the Safeguards Building, we will not declare this a sua sponte issue. lls , 

Mr. Stiner also alleged that he was not told that greater care should be 
taken because the facility was a nuclear plant.1I9 This allegation relates to 
the overall adequacy of the quality assurance program, but it 'is not by 
itself it cause for concern about the safety of the plant.· . "', . 

An allegation that was made by both Mr. and Mrs. Stiner was that 
pieces of scrap iron were added to hangers or supports in the field. 12o Ai 

110 Tr. 4488·89; App. Ex. 146. 
III Tr. 4484, App. Ex. 145. 
112 H. Stiner Testimony, CASE Ex. 666, al 34, 40 (Tr. 4236, 4242). 
113 Id. al 25 (Tr.4227), 
114 D, Stiner Teslimony, CASE Ex. 667, al40 (Tr, 4161). 
liS H. SlinerTeslimony, CASE Ex. 666, al25 (Tr.4227). 
116 Slaff Ex. 178. 
117 Id. a19. 
118 We are concerned thai the slaff did not provide a reasoned explanation for its conclusion, but we do 
nol see any reason 10 inquire furlher aboullhis parlicular defect. 
119 H. Stiner Testimony, CASE Ex. 666, at 32 (Tr. at 4234). 
120 /d. at 41-42 (Tr. 4242-43); D. Stiner Testimony, CASE Ex. 667, at 47-48 (Tr. 4171-72). 
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least one of these allegations would appear to relate to Class 5 ("V") 
hangers,12I some of which may not be subject to the quality assurance 
system.122 

As to a Class III hanger mentioned by Mr. Stiner, he said that the 
heat number was added to a shim that had been made out of a scrap 
metal. \2J According to rebuttal testimony by the applicant, use of new 
material is not required and traceability through heat numbers is only re
quired for structural members used in component supports. 124 The shim 
is not a structural member. As far as Mrs. Stiner's allegation that she 
was directed to weld a piece of angle iron onto a small Class III support, 
she admitted that she does not know what happened to the support once 
it was taken from her. She did not know whether it was installed or 
scrapped. 125 
. None of these specific instances appears to be a problem. Therefore, 
the Board does not believe the Stiners' allegations in this regard raise 
serious health and safety questions about the plant which require the 
Board to raise this as a sua sponte issue . 
. The Stiners made numerous allegations about welding practices at 
Comanche Peak. They alleged that weave beading occurred although it 
was prohibited on site. 126 Weave beading involves welding using trans
verse oscillations of the electrode. 127 They further alleged that if weave 
beading welding violations occurred, the weld was improperly repaired. 
Specifically, they alleged that repair of weave-beaded welds requires the 
grinding out and rewelding of the entire weld,128 but that the practice of 
welders was to grind the surface of the weld which showed transverse os
cillations and make only a surface welding pass.\29 

The applicant presented rebuttal testimony that established that only 
welding which involved significant transverse oscillation was prohibited 
as weave beading. Brown & Root, the firm performing construction at 
Comanche Peak, defines this to mean oscillations greater than four 
times the diameter of the weld rod used. \30 Because some transverse os
cillation is permitted at Comanche Peak as being acceptable under Sec-

121 H. Sliner Teslimony, CASE Ex. 666, at42 (Tr.4244). 
122 Tr. 4082, 4565. 
\2J H. Sliner Testimony, CASE Ex. 666, a141-42 (Tr.4242-43). 
124 Applicanl cited ASME Section III or ANSI B-31.1 as the applicable code sections. Su Tr.4628-29 . 

. 125 D. SlinerTestimony, CASE Ex. 667, a147-48 (Tr.4171-72). 
1261d. at 23-24, 28 (Tr. 4147-48, 4152). 
127 Tr. 4086. 
128 D. Sliner Testimony, CASE Ex. 667, al26 (Tr. 4150). 
129 Id. at 25 (Tr. 4149); H. Sliner Teslimony, CASE Ex. 666, al 9-10 (Tr. 4211-12); Tr. 4357. 
130 Rebuttal Testimony of C. Thomas Brandl, Ronald G. Tolson, Gordon R. Purdy, Raymond J. 
Vurpillat and Randall D. Smilh Regarding QualilY Assurance/Quality Control, App. Ex. 141, at30 (Tr. 
4685); Tr. 4412, 4420, 4635-36. 
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tion IX of the code of the American Society of Mechanical Engineers 
(ASME), some of the welds which concerned the Stiners may have 
been acceptable. 

The NRC did an investigation of the allegations of weave beading. A 
visual inspection of an area in which this weave beading had allegedly oc
curred did not disclose weave welds.13I However, it would not have done 
so if the welds had been reworked as described by the Stiners.1J2 Conver
sations by the investigator with five welders revealed that three had seen 
weave welds but that those welds had been corrected. III 

. The applicant presented testimony that the repair method described 
by the Stiners did not violate any procedures. 134 The witness testified 
that by the time the weld has been ground down, it no longer exceeds 
the allowable diameter. 13s However, we are unable to accept this explana
tion because we fail to understand the engineering principles involved 
here. In particular, we do not understand the configuration of the joints 
in which weave beading occurred, where the grinding takes place or how 
the grinding cures the underlying weakness in the joint due to excess 
transverse oscillation during welding. Hence, we consider this to be an 
open item. 

The Stiners alleged that "plug welds" were used to fill improperly 
placed bolt holes and that this was not a permissible procedure. 136 The 
applicant's witnesses testified that this procedure was permitted for fill· 
ing misdrilled holes at Comanche ·Peak and that this work requires'a 
final visual inspection by quality assurance.137 An NRC investigation of 
this allegation found that plug welding occurred and that quality control 
inspectors were aware that they were required to inspect it. 138 Mr. Stiner, 
however, specifically stated that these welds are being made without 
quality assurance inspecting them.139 Neither the applicant nor the stafT 
appears to have addressed the question of whether such welds are being 
made and not being inspected. Nor have we been able to find the ASME 
code provisions that may allow this practice. Hence, the allegation is an 
open item. 

131 Staff Ex. 178 at 5. 
132 Tr. 4599. 
III Staff Ex. 178 at 5. 
134 Tr. 4650-51. 
tJS [d. 
136 D. Stiner Testimony, CASE Ex. 667, at 30 (Tr. 4134); H. Stiner Testimony, CASE Ex. 666, at 
43-44 (Tr. 4219-20>. 
137 Applicant's Rebuttal Panel Testimony, App. Ex. 141, at 36 (Tr. 469\). 
138 Staff Ex. 178 at 6. 
139 H. Stiner Testimony, CASE Ex. 666, at 19 (Tr. 422\). 
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"~ Mr. Stiner alleged that downhill welding sometimes occurred, in viola
tion, of site procedures. 14o The applicant's rebuttal panel testified that al
though Brown & Root procedures may have prohibited downhill welding 
at Comanche Peak, it is allowed by ASME Section 9 for root and cover 
pass and is allowed by the American Welding Society (A WS) to repair 
undercut. 141 The record does not specify whether the Stiner allegations 
were limited to root and cover pass welds. Consequently, the record 
explanation of the allegation is incomplete and this is an open item. 

Both of the Stiners alleged that there were problems with the control 
of welding rods. Mrs. Stiner. stated that, while these rods were suppos
edly controlled and accounted for through the use of stubs that assigned 
rods to a particular welder for a particular job, she had discovered rods 
which had been abandoned or thrown out without the control system 
having identified the problem. 142 She also stated that there were in
stances ,when welders claimed to have used more welding rods than 
would be needed for a particular job. IO Thus, welders could have 
claimed to have,used rods, kept them, and later used them on a weld for 
~hich they had not been issued and might be inappropriate. Mr. Stiner 
testified that he had performed welding using rods which had been 
issued to other welders. 144 

'J .The applicant, in rebuttal to the Stiners' allegation, presented testimo
ny that weld rods were controlled to assure that safety-related weld rods 
of a proper type were used for a specific application. 145 The panel stated 
that some NCRs had been written when these procedures were not 
followed. 146 (Mrs. Stiner herself identified one such NCR that she had 
written.) 147 

I I This testimony is not sufficient to resolve the issue. The fact that 
·N.CRs have been written on uncontrolled weld rods does not refute a 
charge that .the control system for these rods, while present, is less than 
perfect. Neither the staff nor the applicant has presented evidence that 
the .system is so effective that we may conclude that almost all (or al\) of 
the breaches are corrected by the quality control system. This is an open 
item. There appears to be no way to clarify the scope of this problem 
without a field investigation. 

140 Id. al44-45 (Tr.4246-47). 
141 Tr. 4601-02. 
142 D. Sliner Testimony, CASE Ex. 667, at 41 (Tr.4165). 
1431d. 

144 H. SlinerT~stimony. CASE Ex. 666, at 19 (Tr.4221). 
145 Applicanl's Rebuttal Panel Testimony, App. Ex. 141, al34 (Tr. 4689). 
146 Id. al 35 (Tr. 4690). 
147 CASE Ex. 667S. 
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It was also alleged that it ~.as a common practice for welders to leave 
unplugged for prolonged period's the containers which were intended to 
keep weld rods heated. 148 The purpose of keeping the rods heated is to 
prevent the welding rods from absorbing moisture. 149 If the rods do 
absorb moisture, the moisture will escape as steam during the welding. 
This wi11 cause surface porosity. ISO (Porosity is holes or voids made in a 
weld by escaping steam.) 151 Porosity is a visual inspection criterion for 
welds under the American Welding Society code.1S2 If unheated rods 
cause welds with porosity, the weld must be inspected and repaired. IS) 

This will solve the problem caused by the unheated rod. Thus, this alle- . 
gation involves construction practices' rather than quality assurance and 
it involves practices which would not affect the safe operation of the 
facility. . ... 

The Board asked the applicant how welding in safety-related buildings 
would be verified prior to operation of the nuclear plant. In describing 
the welding verification process, the applicant stated that all Class I, 11,' 
III and V supports in safety-related areas will be examined on a case
by-case basis prior to turnover to the operations group.1S4 The process in
cludes looking for evidence in the inspection record that there was a i 

final visual inspection and other inspections that were required to be per-·· 
formed on all pipe and equipment supports. ISS The Board concludes that 
this voluntary action of the applicant is important to assure the integrity 
of these supports. 

The Stiners also alleged that adequate quality control was not maine' 
tained over torquing of Hilti bolts. The quality assurance inspector is 
supposed to observe the torquing of Hilti bolts and to apply a material 
known as Torque Seal after the proper torquing has occurred. 
(Inspection is not required for 100% of Hilti bolt torquing, but that is 
the goal of the program.) . 

The Stiners alleged that quality control inspectors performing a Hilti 
bolt inspection would not always stand where they could observe the 

148 D. Stiner Testimony, CASE Ex. 667, at 39 (Tr.4163). 
149 Tr. 4597. 
ISO Tr. 4302, 4597. 
151 Tr. 4631. 
152 Tr. 4632. Porosity is not a criterion for inspeclions performed 10 the ASM E code. [d. 
tS3 Applicant's Rebuttal Panel Testimony, App. Ex. 141, at 35 (Tr. 4690); Tr. 4597. 
I S4 Tr. 4646.48. 
ISS /d. 
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actual torquing; 156 that Torque Seal, whose handling was supposed to be 
controlled, was improperly in the hands of craft workers; 157 and that 
Torque Seal had been found on Hilti bolts that had not been properly 
torqued. ISS The applicant's response in this area was that it was not 
necessary for the inspector to observe the actual torquing of a Hilti bolt 
if the inspector checks the torque wrench for a proper setting, hears the 
click. indicating that the bolt has -been torqued, sees the craft person 
doing the torquing, and has no room to be in position to see the torquing 
indicator on the wrench. 159 The applicant's panel admitted that it was 
likely that the possession of Torque Seal was not entirely limited to qual
ity assurance personnel, in spite of,attempts to control it.l 60 The applicant 
argued that this was not a cause for concern, however, because final 
verification of Hilti bolt torquing is dependent on a review of quality 
assurance inspection records. 161 

The Board finds that there is no problem with the nature of the quality 
assurance inspections performed on Hilti bolts.l 62 The Board is 
concerned, however, that Mrs. Stiner understood her instructions to be 
that she should assume that all Torque Seal had been applied by quality 
assurance and that she should sign her inspections on that· basis.l 63 If 
quality'control inspectors signed inspections because they found Hilti 
bolts covered with Torque Seal, the paper review of inspections would 
not reveal the fact that quality assurance had not actually checked wheth
er the Hilti bolt had been torqued .. Consequently. this is an open item. 
There needs to be further evidence, based on field investigation, con
cerning whether quality control, inspectors considered the presence of 
Torque Seal to be so definitive that they did not check quality assurance 
records further. 

Mrs. Stiner alleged that an NCR which she had written on a burned 
bus box adjacent to the polar crane rail. and resulting in gouges in the 
polar crane rail was unfairly voided.l 64 The disposition of the NCR was 
that it was voided because its subject was not an item covered by the 
quality assurance program. 16S There is no evidence that the bus box in 

156 D. Stiner Testimony. CASE Ex. 667. at 34 (Tr. 4158); II. Stiner Testimony. CASE Ex. 666. at 23 
(Tr. 4225); Tr. 4299-4300. 
157 D. Stiner Testimony. CASE Ex. 667. al31 (Tr.4155)' 
IS8Id. at 36 (Tr. 4160); CASE Ex. 667R. 
159 Applicant's Rebuttal Panel Testimony. App. Ex. 141. at 32-33 (Tr. 4687-88); Tr. 4537-39. 
160 Tr. 4534. 4536. 
t6t Applicant's Rebuttal Panel Testimony. App. Ex. 141. at 33 (Tr. 4688); Tr. 4541-42. 4544. 
t62 See also StatT Ex. 178 at 7-8. 
163 Tr. 4085. 
164 D. Stiner Testimony. CASE Ex. 667. at 53 (Tr. 4177); Tr. 4073. 4102. 
t65 Id. at 54 (Tr. 4178>' 
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question is safety-related, so there is no reason for us to declare a sua 
sponte issue. 

Mrs. Stiner made several other allegations to which the staff and appli
cant have not responded. Some of them are reasonably specific and are 
open questions. These include her allegations that Hanger #SW-l
l02-106-Y33Kis in a safety-related area and is severely misptatched;166 

-that 'a craft person was involved in performing quality assurance liquid 
penetrant inspections on the fuel pool liner; 167 and that ineffective action 
was taken when she identified numerous.problems on a hanger previous~' 
ly approved by quality assurance.168 

Two allegations made by Mrs. Stiner may simply be dismissed without' 
further consideration. She alleged that there is no traceability.of mate
rials until quality assurance becomes involved. 169 Applicant argues that 
traceability is only required jor the quality assurance program and that it· 
need not be applied to materials that are not covered by that program. In 
this posture, there is some ambiguity in the record, but we conclude 
that there is only one logical explanation for' that ambiguity. 
Theoretically, it is possible that items that had not previously been 
traced could be added to the quality assurance system, where they woul~ 
then become traceable. However, we exclude this inference because tes
timony that items in the program are traceable means that their entire 
pedigree must be known. Those items could not previously have been 
untraceable. On this basis, we accept applicant's explanation. 170 

The second allegation is that material from a scrap bin could be uti
lized on the site and would lack traceability.171 Since there is no allega
tion this has happened, it raises no 'issue about the quality of actual con~ 
struction at Comanche Peak. 

Mrs. Stiner alleged that she was unqualified for a quality assurance po
sition which she held. J72 The CAT report discusses inspector qualification 
and this allegation will be considered in connection with our decision on 
matters in the CAT report. 

Mrs. Stiner alleged that management at Comanche Peak had harassed 
her because she would be testifying for the intervenors in this 
proceeding. 17J This is related to a matter considered in the CAT report 

166 [d. at 45 (Tr.4169). 
167 [d. at 49 (Tr.4173). 
t6& [d. at 56·57 (Tr. 4180·81). 
t69 [d. at 46 (Tr. 4170). 
170 A party with information that our resolution of Ihis issue is factually in error would have an obliga· 
tion 10 correcllhe record. even if our finding were favorable to its interests. 
111 [d. at 57 (Tr.418t). 
172 [d. at 8 (Tr. 4132). 
I7J /d. at 63.72 (Tr.4187·96). 

144 



and reflects on management's commitment to its quality assurance 
program. It will be evaluated in a subsequent decision. 

5. Allegations by Charles A. Atchison 

Charles A. Atchison was employed by Brown & Root to work on the 
Comanche Peak site from February 27, 1979 to April 12, 1982}74 He 
testified in these proceedings on behalf of CASE. Among his many 
allegations, Mr. Atchison claimed that he was improperly fired for per
forming inspections. 17S This allegation has been covered by a previous 
Memorandum and Order of this Board. J7~ That decision found that Mr. 
Atchison was improperly fired. 

The allegations not covered in either of our decisions include the 
following: (1) problems with welding on Chicago Bridge and Iron pipe 
whip restraints and moment restraints; 177 (2) problems with welding on 
NPSI pipe whip restraints; 178 (3) uncertified employees performed liquid 
penetrant testing; 179 (4) unstated management direction to overlook 
problems; 180 (5) and pressure to approve an audit of Tennessee Wall, 
Tube and Metal. 181 These appear to be open issues. Issue number 4 is 
the subject of two ongoing investigations, which may also cover num
ber 5. 

Other Atchison allegations are vague, unrelated to the quality assur
ance program, or are speculative. These allegations, which are not treat
ed in detail in this opinion, are that (I) the quality control vault may not 
be fireproof; 182 (2) there is low morale among workers; 183 (3) he was not 
instructed to use special care because he was working on a nuclear 
facility; 184 (4) Japanese steel was being used on site; 18S (5) pictures he 
had found in a desk on site showed a void at an unspecified location in 

174 Testimony of Charles A. Atchison. Witness for Intervenor CASE, Case Ex. 650, at 5-7. 
tH . 

S~~, ~.g., Id. at 53-54. 
176 LBP-83-34, 18 NRC 36 (1983). 
177 Atchison Testimony, Case Ex. 650, at 23-24, 40-41; Supplementary Testimony of Charles A. 
Atchison. Witness for Intervenor CASE, CASE Ex. 656, at 2-3. 5·6. 
178 Atchison Testimony, CASE Ex. 650, at 33. 
179 Id. at 51. 
180 Id. at 58. 
181 Atchison Supp. Testimony, CASE Ex. 656. at 2. 
182 Atchison Testimony, CASE Ex. 650. at 34. 
183 Id. at 49,-64. 
184 Id. at 67. 
185 Atchison Supp. Testimony, CASE Ex. 656, at 1-2. 
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Reactor Building 1; 186 (6) an individual, employed as a contractor's qual
ity assurance manager, ordered for Brown & Root;187 and (7) engineering 
permitted a type of welding by NPSI not authorized by procedures. 188 

Among Mr. Atchison's more substantial concerns is the allegation 
that there were problems with getting component modification cards to 
the document control center and incorporating them into appropriate 
document revisions. 189 This allegation is related to matters discussed in 
the CAT report and will be discussed later in that context. 

Mr. Atchison alleged that A490 bolts were being broken and that after 
tests were run to establish torque values for the bolts, the new torque 
values were not incorporated into site procedures. 190 Neither the appli
cant nor the staff has responded to the allegation. It is an open item. 

Another allegation made by Mr. Atchison was that he had observed a 
welder "quenching" a weld directly, in violation of site procedures. 191 It 
appears from Mr. Atchison's testimony that he wrote an NCR on this 
matter and that the project engineer determined that, while the quench
ing violated site procedures, it did not affect the quality of the weld. 192 

However, we have no understanding of the reason for prohibiting the 
quenching of welds or why this particular weld was found to be 
acceptable. 

Mr. Atchison alleged that a flammable lubricant was used to assist in 
pulling cable through electrical conduit. 193 The lubricant was tested' in a 
laboratory and found to be satisfactory; Without having been present for 
the laboratory test, Mr. Atchison questioned whether it reasonably ap
proximated conditions in the field. 194 In essence, Mr. Atchison gave, no 
reason for questioning the accuracy of the results of the laboratory tests. 
We find nothing in this allegation which we should pursue sua sponte. 

Mr. Atchison also alleged that there were too few quality control 
inspectors to perform the quality assurance work at Comanche Peak.19S 
Applicant provided rebuttal testimony indicating that during the time 
Mr. Atchison was employed at Comanche Peak, the ratio of quality con
trol inspectors to craft personnel was within the average for the 

186 rd. at 7. 
187 rd. at 9. 
188 rd. at 8. 
189 Atchison Testimony. CASE Ex. 650. at 35·36. 
190 rd, at 29·31. 
191 rd. at 50·51. 
192 /d. at 50. 
193 rd. at 55. 
194 rd. at 55·56. 
19S rd. at 57. 
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industry.l96 In addition, the applicant's witnesses testified that if the 
ratio had been less favorable it could have influenced how rapidly re
quired inspections were performed, but would not have affected whether 
they were performed. 197 Accepting the applicant's testimony that the in
spections will be performed regardless of the number of inspectors, Mr. 
Atchison's allegation does not by itself raise an important issue about 
the number of inspectors. We do not decide whether the parallel issue 
raised by the CAT inspectors is meritorious. 

Mr. Atchison alleged that hundreds of flange bolt-up joints had not 
been submitted to quality assurance for final inspection. Thus, he alleged 
the start-up group would repeatedly disassemble and reassemble the 
joints. 198 Certainly, if the units are to be disassembled, this should be 
done before the final quality assurance approval. It does not appear that 
Mr. Atchison is alleging that these joints will never be submitted for 
final quality assurance approval. They appear to be just one additional 
item left for inspection during the final walk-down at the end of the 
project. 

Mr. Atchison alleged that he had observed the "cold springing" of 
two lines from reactor coolant pump compartment number three. 199 In 
rebuttal, the applicant indicated that the cold sprung pipe was part of the 
component cooling water system, that an NCR had been written on it, 
and that repair work had been required.2°O Mr. Atchison was reasonably 
specific about the lines he alleged had been cold sprung. The applicant 
did not indicate how they determined that the lines to which he referred 
were not part of the reactor cooling system. They may well be correct in 
their conclusion~ however, there is an important gap in our record that 
needs to be filled. 

Mr. Atchison's final allegation was that minimum wall thickness viola
tions had occurred in piping. 201 He testified that an NCR had been writ
ten on this matter and had led to two backfit programs.202 As far as he 
knew the NCR had not been closed.2OJ Since an NCR had been written 
on the problem and there are controls requiring that there be an ap
propriate disposition, we find that this allegation demonstrates the COf-

196 Applicant's Rebullal Panel Testimony, App. Ex. 141, at 38·39 (Tr. 4693·94). 
1971d. 

198 Atchison Testimony, CASE Ex. 650, at 62. 
t99 Id. at 63. 
200 Applicant's Rebullal Panel Testimony at 36·37 (Tr. 4691·92). 
201 Atchison Testimony, CASE Ex. 650, at 63. 
202 Id. at 63-64. 
203 Id. at 64. 
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rect working of the quality assurance program and does not present an 
allegation that we should pursue sua sponte. 

6. Misce/laneous A /legations 

a) Lobbin Report 

Mr. B.R. Clements, Vice President, Nuclear of TUG CO commissioned 
a management study by Mr. Frederick B. Lobbin, to review the effective
ness of management controls within the quality assurance 
organization. 204 This review was entirely voluntary on TUGCO's part.20S 

It was a quick-and-dirty effort to identify problems that Mr. Clements 
might follow up if he thought additional effort was warranted. Clements 
at 3-5. 

Mr. Lobbin testified that he sometimes overstated his conclusions in 
order to assure that they would be attended to.206 Despite this method of 
exaggeration, each of his findings was evaluated by applicant in a re
sponse document. 207 

We conclude that as a result of the nature of Mr. Lobbin's study, his 
individual findings are entitled to little weight in this proceeding. This 
conclusion does not prejudice the right of a party to use his findings as 
cumulative evidence, together with other direct evidence, of positive or 
negative findings concerning the quality assurance program. 

b) The Number of NCRs 

CASE introduced a large number of documents that demonstrated the 
existence of construction deficiencies at Comanche Peak.20s However, 
there were no witnesses that testified that the number of deficiencies 
was abnormal. Indeed, the stafT's resident inspector, Mr. Taylor, testified 
without contradiction that the number of NCRs indicates only that the 
quality assurance program is working. 209 In addition,' the staff examined 
a sample of NCRs to detect trends indicative of problems, and they have 

204 See App. Ex. 48; Testimony of B.R. Clements Regarding Reviews of Management Control Program 
and Activities of Texas Utilities Company Quality Assurance Organization. App. Ex. 118. at 2·3; Tes· 
timony of Frederick B. Lobbin Regarding Review of Management Control Program and Activities of 
Texas Utilities Generating Company QA Organization. App. Ex. 119. at 2; Clements. Tr. 2156; Lobbin 
Tr.2163·64. 
205 B.R. Clements Testimony. App. Ex. 118. at 3; F. Lobbin Testimony App. Ex. 119. at 2. See also 10 
C.F.R. Part 50. Appendix B which does not require any such management study. 
206 Lobbin. Tr. 2170. 
207 App. Ex. 49. 
20S See. e.g .• CASE Ex. 305·570. 
209 Taylor. Tr. 1712. 1730·31. 
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concluded that there are no serious problems revealed by the logs of 
NCRs.210 Staff examination of corrective actions taken pursuant to 
NCRs also resulted in a positive evaluation.211 

We find no evidence that the number of NCRs and of other deficiency 
reports was in any way excessive for a project of this size. To the 
contrary, the existence of these reports is consistent with the Commis
sion's quality assurance requirements. 

II. CONTENTION 22 

Contention 22 states: 

Applicants have failed io comply with 10 C.F.R. Part SO, Appendix E, regarding 
emergency planning for the following reasons: 
(a) The FSAR does not identify state or regional authorities responsible for 

emergency planning or who have special qualifications for dealing with 
emergencies. 

(b) No agreements have been reached with local and state officials and agencies 
for the early warning and evacuation of the public, including the identification 
of the principal officials by titles and agencies. 

(c) There is no description of the arrangements for services of physicians and 
other medical personnel qualified to handle radiation emergencies and arrange
ments for the transportation of injured or contaminated individuals beyond the 
site boundary. ' . 

(d) There are no adequate plans for testing by periodic drills of emergency plans 
and provisions for participation in the drills by persons whose assistance may 
be needed, other than employees of the Applicant. 

(e) There is no provision for medical facilities in the immediate vicinity of the site, 
which includes Glen Rose. 

<0 There is no provision for emergency planning for Glen Rose or the Dallas/Fort 
" Worth metroplex.212 ' 

CASE did not address this contention at all in its proposed findings of 
fact. In recent hearings CASE has had very few questions for witnesses 
on emergency planning.2Jl CASE's failure to file proposed findings on 
the emergency planning contention when directed to do so constitutes 
abandonment of the contention.214 CASE subsequently has failed to 
pursue the contention vigorously, confirming the wisdom of declaring 
this to be an abandonment. 

210 Stewarl, Tr. 1282. 1285; Crossman, Tr. 3021. 
211 Crossman, Tr. 3022. 
212 Order Subsequent to the Prehearing Conrerence or April 30, 1980, slip op. at 11 (June 16, 1980) 
(unpublished). 
2Jl Tr, 7286. 7480-81. 
214 10 C.F.R. § 2.754(b). 
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The development of emergency plans is an evolutionary process.· In' 
May 1983, the staff introduced into the record an interim finding by the 
Federal Emergency Management Agency (FEMA) that,there is reasona-' 
ble assurance that the offsite protection of public health and safetY'is 
adequate. 215 The documentation attached to this interim finding makes it 
apparent, however, that the state and county emergency plans do have 
deficiencies. ' ' " , 

The interim finding is based upon a review of the paper plans.216 The 
finding is in the nature of a progress report. 217 It indicates that if all the 
commitments made in the emergency plans are carried out, there is rea
sonable assurance that the plans will provide adequate protection for the 
public. 218 

At this stage, it is too early to determine whether all those commit
ments will be fulfilled. The Board is not satisfied that the plans as pre
sently constituted are adequate. It remains concerned about these 
promises. Since the evolutionary process is not yet complete (there. 
must, for example, be a drill or exercise), 219 the Board does n6t'bel'iev{ 
it should raise any issues sua sponte at this time. However, the Board 
will continue to observe the development of the emergency plans and 
may raise issues slla sponte later if the commitments are not met or the 
deficiencies are not rectified. Our Order of June 27, 1983 (LBP-83-32, 
17 NRC 1164), elaborates further about the extent of our concern about 
this issue. . 

III. BOARD QUESTIONS 

In addition to the contentions, the Board had posed four questions. 
These questions were posed for the purpose of obtaining information so 
that the Board could determine whether a serious health or safety issue 
existed which the Board should raise slla sponte. This decision resolves 
those aspects of these Board questions that were raised during hearings 
occurring prior to March 1983. 

A. Board Question 1 

In Board Question 1 the applicant and staff were asked to .. [d] escribe j 
in detail the planned method for handling any hydrogen gas in the 

215 Memorandum from Lee M. Thomas to William Dircks (September 29.1982). ff. Tr. 7414. 
216Tr.7417-18. . .• • .. 

217Tr.7456. 
218 Tr. 7452-54. 
219Tr. 7416-17. 7441-4J. 7481. 
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CPSES containment structure. "220 The potential source of hydrogen gas 
in r the containment structure would be a Loss-of-Coolant Accident 
(LOCA). Combustible gases, principally hydrogen, would be generated 
inside the containment during a LOCA by: a zirconium-water reaction, 
release of free hydrogen from ·the primary coolant system, radiolysis of 
water, . or corrosion of susceptible construction materials in 
containment. 221 As it has previously indicated on the record,m the 
Board is satisfied that any hydrogen generated within the containment 
strilcture can be satisfactorily handled. The Board relies on the large con
tainment structure at Comanche Peak, the redundancy of electrical 
recombiners provided, and the requirement by the staff that the recom
mendations for operator training found in the TMI-2 Short Term 
Lessons Learned report will be implemented prior to issuance of the 
operating Iicenses.223 

I,· 

B .. , B~ard .Question 2 

, Board Question 2 states: 
t, ,." 

Applicant and staff should describe in detail the operating quality assurance program 
,for CPSES. A description of the provisions for conduct of quality control audits 
should be provided, including a description of how reactor operations and reactor 

:' 'ope~ator training will be audited.224 ' 

The applicant and the staff provided the Board with extensive informa
tion on the structure and purpo'se of the quality assurance program for 
operations at Comanche Peak.22S The Board is convinced that if the 
operational quality control program is instituted 'as described, it will func
tion adequately. The Board notes that while specific implementing proce
dures were not provided to the Board, the staff will review them before 
it wilLissue the Iicenses. 226 The staff will also audit implementation of 

", .r: 

220 Order Subsequent to the Prehearing Conference of April 30, 1980. slip op. at 4 (June 16, 1980) 
(unpublished). 
22t Final Safety Analysis Report (FSAR) §§ 6.2.S and 6.2.SA. 
222,Tr. 693, 731. 
223 S~~ Board Ex: I; Tr. 730-31. 
224 Order Subsequent to the Prehearing Conference of April 30, 1980, slip op. at 5 (unpublished). 
22S Testimony of B.R. Clements Regarding Management Commitment to Quality Assurance. App. Ex. 
8; Testimony of David N. Chapman Regarding the Operating Quality Assurance Program for Comanche 
Peak, App. Ex. 9; Testimony of R.A. Jones Regarding Commitment of On-Site Management to Quality 
Assurance, App. Ex. 10; Testimony of Antonio Vega Regarding Provisions for Conduct of QA Audits 
and Reactor.operator Training, App. Ex. 12; staff Testimony of John G. Spraul Regarding Operating 
Quality Assurance (Board Question No.2), Staff Ex. 5; App. Ex. II; Tr. S06-662. 
226 Tr. 657·58, 662. 
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the operational quality assurance program.227 In light of the commit
ments made by the applicant and the staff, the Board is satisfied at this 
time that the Board need not pursue this matter further by raising it as a 
separate, sua sponte, issue.228 "~i) , t' 

C. Board Question 3 

Board Question 3 asked the applicant and the staff to describe ,the 
stat'us of the resolution of Safety Issue T AP-9 (Anticipated Transient 
Without Scram or A TWS) as it relates to Comanche Peak. The staff an-, 
swered the Board question with three amdavits.229 The, staff noted that 
the Commission has issued a notice of rule maKing on ATWS.230 Prior to 
operation of Comanche Peak, the applicant ,will be required to'develop 
emergency procedures and to train its operators to recognize and cope 
with an A TWS event. The staff indicated that the scram systems were 
redundant and highly reliable and that in view of favorable operating 
experience, Comanche Peak could be operated without undue risk 
during the period pending the final A TWS rule. I, 

With respect to the favorable experience, Mr. Pyatt stated that, 
"There have been roughly one thousand reactor years of experience ac
cumulated in foreign and domestic commercial light-water-cooled' reac
tors without an A TWS accident." He chose his words carefully to avoid 
having to mention that there had been at least one ATWS event. " I ,'I 

Although the Board had considered the staff's response on A TWS to 
be satisfactory,2lI we note that on' February 25, 1983, a poteritially seri
ous A TWS event occurred at Salem U riit 1· as a result of a failure' of 
redundant reactor trip breakers.212 After that event, we asked whether 
the reactor trip breakers at Comanche Peak were similar to the Salem 
breakers and whether there would be any new requirements' prior' to 
operation. The staff has informed us that a task force has been formed 
to look into the generic implications of the Salem event and that finill ac
tions in response to the event are still under consideration. 

227 Tr. 656. '. 
228 This conclusion would not prevent us from renewing our concern about operations quality assurance 
should we ascertain that there have been substantial deficiencies in aspects of the construction quality 
assurance program that also arc present during operations. 
229 Affidavits by David W. Pyatt, James W. Clifford and Marvin W. Hodges, dated May 5, 1982 (Bd. 
Ex. 3). 
23046 Fed. Reg. 57,521 (1981). 
231 Tr. 693. , 
212 Memorandum from Darrell O. Eisenhut to Chairman Palladino, rt at (March 3, 1983) (B~ard ' 
Notification 83·26 - Failure of Reactor Trip Breakers to Open in Trip Signa)). 
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Consequently, we are not yet satisfied concerning the need to declare 
A TWS to be a slIa sponte issue. 

D. Boron Injection Tank 

When the Emergency Core Cooling System at Comanche Peak is 
activated, high-head pumps233 take borated water from the refueling 
water storage tank and inject that water into the reactor cooling system. 
The original design .called for the insertion of a Boron Injection Tank 
(BIT) between the high-head pumps and the reactor cooling system. 
The applicant proposes to omit the BIT.234 The Board inquired into the 
appropriateness of the deletion.23S 

.The concentration of boron in the refueling water storage tank is 
0.2%; the concentration of boron in the BIT would have been 12%. Such 
a high concentration of boron would require that the tank and all lines 
and valves of the BIT be kept at high temperature to prevent the precipi
tation of boron crystals in the BIT and the consequent plugging of valves 
and lines which connect the high pressure injection system (HPIS) to 
the primary coolant system, a potential hazard to the operation of the 
ECCS system during a transient. 

Representatives from Westinghouse have informed .the staff that the 
BIT was included in the original design for the sole purpose of mitigating 
the' consequences of a steam-line break accident. They have made an 
analysis of a worst case scenario, a large steam-line break when the reac
tor is just critical, at zero power and at operating temperature. In this 
scenario, the secondary system would rapidly depressurize causing rapid 
cooling of the primary system, an increase in reactivity above critical 
(due to more optimal moderation at the reduced temperature) and a 
return to power production in the core. The reduction in primary coolant 
temperature and pressure would trip the safety injection signal and initi
ate the pumping of borated water into the core. If there is a BIT, the 
power would peak236 at about 15% of full power and then gradually de
crease as the boron reduces the reactivity. Without the BIT the power 
would peak at about 20% of full power and persist somewhat 10nger.237 

233 Pumps designed to inject into the primary cooling system when it is fully pressurized. 
234 The description of the BIT system and its effectiveness in reducing the transient following a steam
line break is taken chieny from the affidavit of staff witness Sammy Diab (following Tr. 78 J) and the at
tached "Summary of Meeting on Comanche Peak Design Change and Responses to RSB Questions." 
235 Order of April 2. 1982 at 2-3. 
236 The main steam-line break incident is analyzed using a conservative assumption that the control 
rods for the most reactive section of the core do not insert. Most of the power that is generated comes 
from this one section. 
237 Figures 3-4 and 3-5 in Attachment I to the Testimony ofS. Diab. following Tr. 781. 
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Applicant, with support from the staff, has argued that this increase in 
power without the BIT is not significant. It relies on Westinghouse calcu
lations that show that the DNBR (departure from nucleate boiling ratio) 
would remain above 2.5, indicating a wide margin of safety before the 
coolant would reach a "film" condition which would interfere with the 
safe removal of heat from the core. ' " ' 

Although,applicant and staff support deletionof,the BIT in order,to 
reduce the risk that boron crystals might interfere with ECCS operation, 
neither identified an instance where the ECCS had been compromised 
due to precipitation of boron.m The witnesses stated, generally, .that 
there' have been operational problems with the BIT.2J9 However, the 
Board is independently aware that there have been boron-crystallization 
events of sufficient seriousness to be 'called precursors to potentially 
severe core damage accidents.240 
, We agree with applicant and staff that on balance the Comanche Peak 

Station apparently would be safe without the BIT. However, we are con
cerned'that the NRC staff has relied entirely on the· Westinghouse 
analyses.241 We recognize that the matter also has been brought to the at
tention of the Advisory, Committee· on Reactor Safeguards (ACRS); 
however, the staffs reliance on the Westinghouse analyses was not 
brought out242 and is a matter of concern to us. We request the staff to 
bring this matter to the attention of the ACRS once again, clearly in
dicating that the staff relies entirely on Westinghouse analyses of DNBR. 

, " 

ORDER' 
, . . .. ,,, -

For all the f~regoingreasons 'and based on consideration ,of the entire 
record in this'rnatter, it is this 29th day of July'1983, ' . 

ORDERED ' 
, 1. This is a proposed decision. 

2. Pursuant to the Board's authority to require the filing of Findings 
of Fact, objections' to this decision are waived unless they are filed in 

238 Tr. 746; Tr. 783. 
239 Tr. 778 and 782, stafT; Tr. 746, applicant. 
240 Science Applications Incorporated and Oak Ridge National Laboratory, NUREG CR-2497, Precursors 
to Pot£'ntial Severe Core Damage Accidents: 1969-1979 (A Status Report) (June 1982) at Appendix C, pp. 
C-9 toC-IO. 
241 Tr. 782. 
242 Advisory Committee on Reactor Safeguards, 2S9th Annual Meeting (November 13, 1981), Tr. 
360-61, 369. Stt also stafT presentations of November II and 13 (198)), appended to the ACRS 
transcript. 
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compliance with the format requirements prescribed near the beginning 
of the Proposed Initial Decision. 

3. Objections to this decision must be received within 22 days of is
suance of this Order. 
, 4. Replies to objections must meet the same specificity requirements 

applicable to the objections themselves. In particular, they must clearly 
state what they are replying to and provide a reasoned, documented dis
cussion that responds directly. 
',: 5. :Replies must be filed within ten days of receipt of the objection 
being replied to . 
. ·:1 

., I,' 

1 I, 

:: 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan 
ADMINISTRATIVE JUDGE 

Kenneth A. McCollom 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 157 (1983) CLI-83-21 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Gillnsky 

Thomas M. Roberts 
James K. Asselstlne 

MAINE YANKEE ATOMIC POWER 
COMPANY 

(Maine Yankee Atomic Power' 
Station) 

Docket No. 50-309 
(10 C.F.R. § 2.206) 

August 2, 1983 

The Commission affirms the Director's denial of a petition seeking an 
order to show cause why the licensee should not be ordered to discon
tinue operation of the Maine Yankee facility for alleged financial incapa
bility to operate the plant safely and dispose of spent fuel stored and to 
be generated there. The Commission also decides as a matter of discre
tion to direct the staff to review whether there are any safety problems 
at the plant which might stem from financial difficulties. 

FINANCIAL QUALIFICATIONS: PUBLIC HEALTH AND 
SAFETY CONCERNS 

The Commission's concern with financial problems of a licensee is 
iimited to ,the relation which these prob!ems may have to the protection 
of public health and safety. See Pacific Gas & Electric Co. v. State Energy 
Resources COlls£'I'l'Otioll alld Developmelll Commissioll. 000 U.S. 000, 75 
L. Ed. 2d 752, 767 (i983). 
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FINANCIAL QUALIFICATIONS: PUBLIC HEALTH AND 
SAFETY CONCERNS 

A showing that a licensee is undergoing financial difficulties does not 
by itself require that the Commission halt operations of the Iicensee,'s 
plant. Allegations, however, that defects in safety practices have in fact 
occurred or are imminent would form a basis for enforcement action, 
whether or not the root cause of the fault was financial. ' " 

I, 

RULES OF PRACTICE: GENERIC RULEMAKING (EFFECT, 
ON INDIVIDUAL PROCEEDING) 

Proceedings will not generally be instituted in response to a 10 C.F.R. 
§ 2.206 petition to consider an issue the Commission is treating generi-
cally through rulemaking. ' 

.'.l', i 

1; ,_ 

ATOMIC ENERGY ACT: WASTE DISPOSAL 

There is reasonable assurance that, until the availability of, geologic 
repositories for safe, permanent disposal, spent fuel can be stored safely 
in storage basins at reactor sites for up to thirty years beyond the expira
tion date of operating licenses. See 48 Fed. Reg. 22,730 (I 983)., . ',' 

',1 :!' 

NUCLEAR WASTE POLICY ACT: WASTE DISPOSAL ' 1 

(CONTRACTS FOR SERVICES WITH DOE) ,. 

Under the Nuclear Waste Policy Act, utilities are required to contract 
with the Department of Energy (DOE) and provide prepayment .for 
waste disposal services they will ultimately require. [d. :.: ,', 

I,: l: 

MEMORANDUM AND ORDER 
, , 

The Commission has considered and affirms the Director's Decision, 
00-83-3, 17 NRC 327, issued February 14, 1983 under 10 C.F.R. 
§ 2.206. 1 The Decision denied the October 20, 1982 petition of Safe 
Power for Maine, Emil G. Garrett, John B. Green and John Jerabek 
(collectively "Safe Power") for action pursuant to 10 C.F.R. § 2.206. 
Safe Power sought an order to show cause why Maine Yankee Atomic 

I By successive orders of the Secretary pursuant to 10 C.F.R. § 2.772, the time in which the 
Commission may take review of the Director's Decision was extended to July 29,1983. 
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Power Company ("Maine Yankee~' or "licensee") should not be ordered 
to discontinue operation of its nuclear power plant at Wiscasset, Maine, 
in light of Safe Power's allegations of Maine Yankee's financial incapabil
ity to operate the Wiscasset facility safely and dispose of spent fuel now 
stored there and to be generated during the remainder of the licensing 
period. The Commission has concluded that denial of this petition lay 
within the Director's discretion but notes that subsequent developments 
provide additional justification for the Director's Decision. Accordingly, 
rather than simply declining to review the Director's Decision the Com
mission is issuing this memorandum and order to enlarge the discussion 
of the issues raised by the petition. 

In its petition for a show cause order Safe Power alleged a number of 
circumstances indicating "poor financial condition of Maine Yankee."2 
Safe Power requested that. the Commission halt operation of Maine 
Yankee until the licensee "has demonstrated that it has adequate finan
cial backing and adequate financial support ... to raise capital require
ment to continue operation, to make any changes or capital investments 
required by the NRC, and to provide for the funding of.its shutdown 
'and disposal of spent fuel at the end of its licensed term." Safe Power 
'also asked that the Commission determine what amounts Maine Yankee 
should collect to provide for decommissioning and disposal of spent fuel 
and order the creation of a trust fund in which these monies would accu
mulate until needed. 

In denying Safe Power's petition the Director correctly observed that 
the Commission's concern with financial problems of a licensee is limit
ed to the relation which those problems may have to the protection of 
public health and safety.3 Allegations about financial difficulties at an 
operating facility are not by themselves a sufficient basis for action to re
strict operations. In the Commission rulemaking, cited by the Director, 
which eliminated the financial qualifications review for electric utilities, 

2 These asserted circumstances include: (I) use of funds obtained through pledge of the company's 
stock of nuclear fuel for purposes other than purchase; remanufacturing and handling of nuclear fuel; 
(2) need to ask for early payment from Central Maine Power Company to meet Maine Yankee's daily 
cash requirement because its unsecured borrowing limit has been reached; (3) exhaustion of all of 
Maine Yankee's established sources of capital with the exception of infusion of additional common 
equity contributions by its sponsors; and (4) need for "sponsor guarantees" to continue the fuel 
financing. 
3 Recently in an opinion issued subsequent to the Director's Decision the Supreme Court took note of 

this limitation on the Commission's concern with economics: 
The Nuclear Regulatory Commission (NRC> .•• does not purport to exercise its authority based 
on economic considerations, 10 C.F.R. 8.4, and haS'recently repealed its regulations concerning 
the financial qualifications and capabilities of a utility proposing to construct and operate a nucle
ar power plant. 47 Fed. Reg. 13751. In its notice of rule repeal, the NRC stated that utility finan
cial qualifications are only of concern to the NRC if related to the public health and safety. 

Pacific Gas cl Electric Co. v. State Energy Resources Conservation and Dev. Comm'n, 461 U.S. 190, 75 L. 
Ed. 2d 752, 767 (\983). 
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47 Fed. Reg. 13,750 (1982), the Commission noted the absence ofevi
dence that financial problems are inevitably linked with corner-cutting 
on safety." Thus, even had the Commission retained its financial qualifi
cations review requirements, a showing that Maine Yankee was undergo
ing financial difficulties would not by itself require that the Commission 
halt operations at that plant.s On the other hand, allegations that defects 
in safety practices have in fact occurred or are imminent would of course 
form a possible basis for enforcement action, whether or not the ,root 
cause of the fault was financial. In the case at issue Safe Power has of
fered no evidence nor made any claim of actual hazards at Maine 
Yankee. Indeed, Safe Power's petition supports a view that Maine 
Yankee has continued to seek and receive from its "prime sponsors" or 
otherwis'e the funding which it needs to conduct its operations in a safe 
fashion. The Director did not abuse his discretion in refusing to take en
forcement action based on mere speculation that financial pressures 
might in some unspecified way undermine the safety of Maine Yankee's 
operation. 

Safe Power's concerns about decommissioning of the plant and dispos
al of spent fuel address matters which are presently the subject of 
rulemaking. The Director correctly advised Safe Power that proceedings 
will not generally be instituted in response to a petition under'10 C.F.R. 
§ 2.206 to consider an issue the Commission is treating generically 
through rulemaking. The Commission currently expects to issue early in 
1984 a proposed rule dealing with decommissioning of nuclear power 
plants and addressing, among other questions, how to assure the' ade
quate financing of decommissioning by the licensee. In the absence of 
any evidence of need for early decommissioning at Maine Yankee, Safe 
Power's concerns about financing for decommissioning afford no safety
related reason to take individual enforcement action against Maine 
Yankee, pending completion of the Commission's generic treatment of 
the issue.6 . 

Similarly, Safe Power's concern about adequate financing 'for spent 
fuel storage and ctisposal presents no need for safety-related enforcement 
action. The Commission has determined in its decision in the so-called 

4 The Commission's rule is currently under review in the D.C. Circuit in New Enxland Coalilion on 
Nuclear Pol/lIIion v. NRC. No. 82·1581 (liled May 24,1982). 
S Under Section 186 or the Atomic Energy Act the Commission may revoke a license when a condition 

exists that would have permilled the Commission to deny the license in the (irst instance, but it is not 
required to do so, especially where means short or license suspension are available to provide continued 
assurance or public health and sarety. 
61n the event or an accident that might require premature decommissioning, increased property 

insurance levels now available ror accident decontamination and required by NRC provide substantial 
assurance that funding will be available. See 47 Fed. Reg. 13,750 (( 982). . 
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"Waste Confidence" Rulemaking, 44 Fed. Reg. 61,372 (1979), that 
there is reasonable assurance that spent fuel can be stored safely in stor
age basins at reactor sites for an extended period of time (i.e., up to 
thirty years beyond expiration of reactor operating licenses) until the 
availability of geologic repositories for safe, permanent disposal. See 48 
Fed. Reg. 22,730 (1983). Thus the issue raised by Safe Power's petition 
is not a matter of safety but rather a question of the assurance that 
Maine Yankee will be able to pay the costs of storage and disposal of 
spent fuel produced by the facility. That assurance is enhanced by two 
developments subsequent to the Director's Decision denying the 
petition. 

With regard to financing of spent fuel disposition, the Commission 
has proposed for public comment an amendment to 10 C.F.R. Part 50 
whereby reactor licensees must submit for Commission approval no 
later than five years before expiration of the operating license written 
notification of the program by which the licensee intends to manage and 
provide funding for management of spent fuel at the facility upon expira
tion of the operating license until ultimate disposal in a repository. 48 
Fed. Reg. 22,730, 22,732 (1983). 

The Commission noted that Itlhe procedures established by this amendment are in
tended to confirm that there will be adequate lead time for whatever actions may be 
needed at individual sites to assure that the 111anagement of spent fuel following the 
expiration of the reactor operating license will be accomplished in a safe and envi
ronmentally acceptable manner. 

42 Fed. Reg. 22,731 (1977). 
As the Director' noted, establishment of a fund for ultimate disposal 

of spent fuel was provided by Congress in the Nuclear Waste Policy Act 
of 1982, 42 U.S.C. § 10,101. That provision is part of a comprehensive 
framework for disposing of spent nuclear fuel and high-level radioactive 
waste, of domestic origin, generated by civilian nuclear power reactors. 
48 Fed. Reg. 16,590 (1983). 

Subsequent to the Director's Decision in the instant matter, the 
Department of Energy (DOE), acting pursuant to the Nuclear Waste 
Policy Act, issued first a proposed rule for comment' and then a revised 
final rule requiring utilities, including Maine Yankee, to contract with 
DOE for waste disposal services that they will ultimately require.B While 
the contracts have separate fee structures for spent fuel in place on April 

, 48 Fed. Reg. 5458 (1983). 
a 48 Fed. Reg. 16,590 (1983). 
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4, 19839 and spent fuel to be generated after that date, to they provide in 
essence for total prepayment for the waste program. 

On June 14, 1983 DOE received from Maine Yankee an executed 
contract, which when accepted by DOE will impose on Maine Yankee 
an obligation to begin monthly payments to DOE to cover disposal costs 
for spent fuel being generated. Within a maximum of two years Maine 
Yankee must elect how to pay for disposal of spent fuel now on site and 
begin to pay for that disposal, which must be paid for in full by the end 
of ten years. These provisions are in addition to Commission require
ments for insurance and for decommissioning with which Maine Yankee 
will be obliged to comply. 

In summary, Safe Power's petition demonstrated no safety-related 
concerns which might require immediate enforcement action, and there 
are procedures proposed or already in place to deal in a timely manner 
with the financial concerns raised by Safe Power's allegations. The Com
mission therefore affirms the Director's Decision that the relief request
ed by Safe Power should be denied. 

Although the Commission has concluded that it may legally deny Safe 
Power's petition and has affirmed the Director's Decision, the Commis
sion has decided as a matter of discretion to direct the staff to look into 
the situation at Maine Yankee to determine whether there are any safety 
problems which might stem from financial difficulties. 

Commissioner Roberts believes that financial qualifications reviews 
do little to enhance the protection of the public's health and safety. 
Thus, as a policy matter, he would spend staff resources on safety-related 
issues. 

9 Three options are available: payment in a lump sum within two years without interest; payment in a 
lump sum within ten years with interest and payment in four installments per year over ten years with 
Interest. 
10 There is a pay-as·you-go charge of I mil per kilowall hour to be paid monthly to cover disposal of 
spent fuel being generated. 
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· . Commission.er Gilinsky dissents from this decision. His separate 
views are attached. 

It is so ORDERED. 

Dated at Washington, D.C., 
this 2nd day of August 1983. 

For the Commission· 

SAMUEL J. CHILK 
Secretary of the Commission 

- . 
SEPARATE VIEWS OF COMMISSIONER GILINSKY 

MAINE YANKEE ATOMIC POWER COMPANY 

.I am not prepared to join in· the Commission's overblown and highly 
legalistic rejection of Safe Power for Maine's petition under Section 
2.206 of our regulations. The petition alleges the Maine Yankee Atomic 
Power Company is suffering from financial difficulties and that the 
Company has inadequate resources to continue to operate the reactor 
safely and to dispose of the spent fuel and decommission the plant at the 
expiration of its license. The Commission argues that since it no longer 
examines the financial qualifications of utilities for the purposes of 
licensing, and because the petitioners did not identify specific safety 
problems, the NRC is not obligated to look any further. 

Whatever the merits of the petition, it should have been handled 
differently. Section 2.206 is intended to serve as an informal way for 
members of the public to raise concerns which they would like the NRC 
to address. The NRC's objective in responding should not be solely to 
determine whether the specific action requested should be granted or 
denied, but to make a reasonable evaluation of the concern raised and to 
do what is sensible. 

The Commission has repeatedly professed that it wants to get away 
from legalistic formalities and to find more commonsense ways of 

·Commissioner Gilinsky was nor presenl when Ihis Order was approved bul had previously indicated his 
disapproval. 
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dealing with safety concerns.· Here, instead, it has run a relatively 
straightforward petition through a series of legal buzz saws. 

The NRC's response quotes statutes, rules and court· decisions, yet 
there is no record that at any point anyone looked into whether there 
are, in fact, any safety problems at Maine Yankee which might stem 
from financial difficulties. It would have been more helpful in dealing 
with this petition if, instead of peppering. us with legal citations, the 
Director of Nuclear Reactor Regulation had told us that he had called 
the Region-I Administrator to check if there have been any such 
problems. 

When the Commission dropped its licensing review of a utility's 
financial qualifications - because these reviews had never been useful 
in determining an applicant's qualifications to· build and operate a 
nuclear power plant - it was I)ot intended that absolutely no notice ever 
be taken of a utility's financial difficulties. These may well be a reason to 
double-check that a company is complying with NRC's safety 
requirements. While I am 'pleased that the Commission has agreed with 
my suggestion that the staff undertake such a check at Maine Yankee, I 
would not act on the petition until we have a response. 

As a final matter, this petition should serve as a reminder to "the 
Commission that it must face up to setting a standard·: for 
decommissioning. Instead of saying that it "currently expects to issue in 
early 1984" the long promised - and long delayed - decommissioning 
rule, the Commission should set a firm deadline of no later than 
December 31, 1983, for the NRC staff to submit a proposed rule. 

I, 
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Cite as18 NRC 165 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-736 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Christine .1. Kohl, Chairman 
Dr. John H. Buck 

Gary J. Edles 

In the Matter of Docket Nos. 50-440-0L 
50-441-0L 

CLEVELAND ELECTRIC ILLUMINATING 
" COMPANY, et al. 

(Perry Nuclear Power Plant, 
" Units 1 and 2) August 24, 1983 

The Appeal Board dismisses, as an impermissible interlocutory 
appeal, the intervenor's exceptions to the Licensing Board's grant of an 
NRC. stafT motion for summary disposition on one of a number of con
tentions in the proceeding. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

Appeals from licensing board orders that do not eliminate a party to a 
proceeding or dispose of a major segment of the case - such as a grant 
of summary disposition - are interlocutory and must await the issuance 
of the initial decision (or partial initial decision). Cincinnati Gas &: Electric 
Co. (William H. Zimmer Station), ALAB-633, 13 NRC 94(981); Hous
ton Lighting &: Power Co. (Aliens Creek Nuclear Generating Station, 
Unit No. 1), ALAB-629, 13 NRC 75, 77 n.2 (981); Toledo Edison Co. 
(Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758 
(975). 
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RULES 'OF PRACTICE: INTERLOCUTORY APPEALS ; I, 

The only procedural vehicle by which a party may seek review of inter
locutory matters is a request for directed certification. The exercis~ of 
the appeal board's discretionary authority to grant directed certification, 
however, is reserved for those important licensing board rulings that, 
absent immediate appellate review, threaten a party with serious irre
parable harm or pervasively affect the basic structure of the proceeding. 
See. e.g .• Ciel'eland Electric JIIl/minating Co. (Perry Nuclear Power Plant, 
Units I and 2). ALAB-706, 16 NRC 1754,' 1756 (1982). 

APPEARANCE 

Susan L. Hiatt, Mentor. Ohio. for intervenor Ohio Citizens for Re
sponsible Energy. 

MEMORANDUM AND ORDER 

1 ntervenor Ohio Citizens for Responsible Energy (aCRE) has filed 
exceptions to ,the Licensing Board's grant of the NRC staIT's motion for 
summary disposition on Issue 13. concerning turbine missiles. See 
LBP-83-46, 18 NRC 218 (J 983). Because the Board's order does not 
eliminate aCRE as a party to the proceeding or dispose of a major seg
ment of the case, it is interlocutory. Appeals from such,'orders must 
await the issu'ance of the Licensing Board's initial decision (or partial ini
tial decision): Cincinnati Gas & Electric Co. (William H. Zimmer 
Station), ALAB-633. 13 NRC 94 (l98\); HOl/ston Lighting & Power Co. 
(Aliens Creek Nuclear Generating Station. Unit No. 0, ALAB-629, 13 
NRC 75. 77 n.2 (J 981); Toledo Edison Co. (Davis-Besse Nuclear Power 
Station), ALAB-300. 2 NRC 752, 758 (1975).' 

, Lml/l/III/11 1',/1,'(', (/lIef Li.~'" Cr>, (Walerrord Sleam' EleClrk Generaling Slalion. Unil 3). ALAB-220. 8 
AEC 93 (1974), relied upon by OCRE. is nollO Ihe conlrary, Thai decision simply siands ror Ihe propo· 
silion Ih.1! un order declining 10 granl a molion ror summary disposilion is inlerloculOry and thererore 
nOI amenable 10 appeal. II 'was nol inlended (0 imply Ihe converse - I,e .. that a granl of summary dispo· 
,ilion is a Iin.,I. uppeul.,ble order" . , ' 

. The only procedural vehicle by whkh a parly may seek review or inlerloculOry mailers is a requesl for 
direCled cerlilication, The exercise or our discrelionary aUlhorily to grant directed certification. 
however. is reserved ror those impOrlanl Ikensing board rulings thai. absenl immediale appellale 
review. Ihrealen a pMly with serious irrepurable harm or pervasively affect the basic structure of the 
proceeding, SI'I'. I',g .. ClI"'1'1c1l1ef Dl'l'Iric /IIUlI1il1C11il1g Co, (Perry Nuclear Power Plant. Units I and 2) 
ALAU-706. 16 NRC 1754. 1756 ((982), 
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OCRE's exceptions are dismissed. 2 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

2 This dismissal is, of course, without prejudice and renects no judgment on the merits of the Licensing 
Board's ruling. 
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Cite as 18 NRC 168 (1983) , 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·737 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 
I 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Howard A. Wilber 

In the Matter of Docket Nos. 50·443·0L 
50·444·0L 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) August 26, 1963 

The Appeal Board denies petitions for directed certification of a 
Licensing Board order (LBP-82-32A, 17 NRC 1170 (1983» granting 
partial summary disposition in applicant's favor on two contentions deal
ing with evacuation time estimates. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

Under 10 C.F.R. § 2.7180) and § 2.785(b), appeal boards have the 
power to direct the certification of legal issues raised in proceedings 
pending before licensing boards. Exceptional circumstances must be 
demonstrated, however, before they will exercise that authority. Public 
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), 
ALAB-271, 1 NRC 478, 483 (1975). 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

An appeal board will undertake interlocutory review, in its discretion, 
where the ruling below either (1) threatens the party adversely affected 
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by it with immediate and serious irreparable impact which, as a practical 
matter, could not be alleviated by a later appeal or (2) affects the basic 
structure' of the proceeding in a pervasive or unusual manner. Public 
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I 
and 2), ALAB-405, 5 NRC 1190, 1192 (1977). 

, , , 

RULES OF PRACTICE: TIME LIMIT FOR FILING 
CONTENTIONS 

Commission's regulations direct that contentions be filed in advance 
ofa prehearing conference. 10 C.F.R. § 2.714(b). 

RULES OF PRACTICE: TIME LIMIT FOR FILING 
CONTENTIONS 

Under 10 C.F.R. § 2.714(il), good cause may exist for a late-filed con
tention if it (1) is wholly dependent upon the content of a particular 
document; (2) could not therefore be advanced with any degree of speci
ficity in advance of the public availability, of that document; and (3) is 
tendered with the requisite degree of promptness once that document 
comes into existence and' is accessible for public examination. The 
contention, however, is amenable to rejection on the strength of a bal
ancing of all fiv"e of the late intervention factors set forth in that section. 
CLI-83-19, 17 NRC 1041, 10.4~ (1983). 

OPERATING LICENSES: CRITERIA (EMERGENCY 
PREPAREDNESS) 

No operating license may be issued unless a firiding is made that there 
is reasonable assurance that adequate protective measures can and will 
be taken in the event of a radiological emergency. 10 C.F.R. 
§ 50.47 (a) (1). ' 

. , 

EMERGENCY PLANNING: EVACUATION TIME ESTIMATES 

, Both notification time and preparation time are now considered to be 
components of evacuation time estimates under Rev. I' of NUREG-
0654/FEMA REP-I, "Criteria for Preparation and Evaluation of Ra
diological Emergency Response Plans and Preparedness in Support of 
Nuclear Power Plants" (January 1980), at Appendix 4, Table 2; Section 
IV.B; and Figure 2; and NUREG/CR-2S04,. "CLEAR (~alculates 10gi
cal !;:vacuation bnd Besponse): A Generic Transportation Network 
Model for the Calculation of Evacuation Time Estimates" (March 1982). 
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RULES OF PRACTICE: INTERLOCUTORY APPEALS '! 

'An argument that future litigation may be required does not satisfy 
the test for directed certification. See Pennsylvania Power & Light Co. 
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-641, 13 
NRC 550 (981); Houston Lighting & Power Co. (Aliens Creek Nuclear 
Generating Station, Unit No. 1), ALAB-635, 13 NRC 309, 310 (981). 

, " 

APPEARANCES 
, " 

Diane Curran and William S. Jordan, III, Washington, D.C.~ for the 
intervenor, j·tew England Coalition on Nuclear Pollution. ' 'I' 

Robert A. Backus, Manchester, New Hampshire, for the intervenor, 
Seacoast Anti-Pollution League. 

Jo Ann Shotwell, Boston, Massachusetts, for Attorney General Francis 
X. Bellotti, Commonwealth of Massachusetts. 

Thomas 'G. Dignan, Jr., and R.K. Gad, III, Boston, Massachusetts, for 
the applicants, Public Service Company of New Hampshire, .et al. , 

Roy P. Lessy, Jr., and Robert G. Perils for the Nuclear Regulatory 
Commission staff. 

, d 1 

MEMORANDUM AND ORDER 

Introduction 

At hand are two petitions for directed certification in this operating 
license proceeding now pending before the Licensing Board.' One was 
filed by the New England Coalition on Nuclear Pollution (Coalition). 
The other was filed by the Attorney General of the Commonwealth of 
Massachusetts.2 Both petitions seek immediate interlocutory review of 

, We recenlly denied two earlier petitions in ALAB·731. 17 NRC 1073 (983) and ALAB·734. 18 
NRC II (1983). 
2The Seacoast Anti·Pollution League (SAPL). an intervenor in the proceeding. has liIed a pleading 

joining the Allorney General's petition for directed certification. 
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the same Licensing Board order, which granted partial summary disposi
tion in the applicants' favor on two Coalition contentions dealing with 
evacuation time estimates. LBP-83-32A, 17 NRC 1170 (J 983),.1 The ap
plicants and the NRC starr oppose the petitions. 

Under the provisions-or 10 C.F.R. § 2.7180> and § 2.785(b), appeal 
boards have the power to direct the certilication of legal issues raised in 
proceedings still pending before licensing boards. Exceptional circum
stances must be demonstrated, however, before we will exercise that 
authority. Public Service Co. of New Hampshire (Seabrook Station, Units 
I and 2), ALAB-271, I NRC 478, 483 (J 975). As we indicated in Public 
Service Co. of Illdialla (Marble Hill Nuclear Generating Station, Units I 
and 2), ALAB-405, 5 NRC 1190, 1192 (1977), we undertake 
discretionary, interlocutory review 

only where Ihe ruling below either (J) Ihreutenls) the parly adversely aITected by it 
with immediate and serious irreparable impaci which. as a practical mailer. could 
not be ulleviuted by a later uppcal or (2) aITectls) the busic structure or the proceed
ing in II pcrvusive or unusual manner. 

Because we lind that they meet neither of the Marble Hill criteria, we 
deny both petitions. 

Discussion 

: I. The applicants moved the Licensing Board for summary disposition 
of the Coalition's contentions dealing 'with evacuation time estimates. 
The Coalition opposed the motion, claiming, in part, that the estimates 
were inaccurate because they were not based on the actual evacuation 
routes to be incorporated in the linal emergency plans. Such routes are 
to be chosen in due course by the local governmental bodies. The 

.1 The conlenlions read as follows: 

111.1] 
" The evacuation time estimates provided by the,Applicants in Appendix C of the Radiological 

Emergenl'Y Response Plan are inal"Curale in Ihal Ihey provide unreasonably optimistic estimates 
"of the lime required for evacuation. In addition. the estimales provided in the radiological 
, emergenl'Y plan arc useless 10 emergency planning because Ihey fail 10 include bounds of error. 
,10 indie-dle the basis for codes or assumptions used for the time estimates. to indicate whether 
the model used is static or dynamic. to provide a sensitivity analysis for the estimates or to 
reveal the underlying assumptions. 

III./J 
The preliminary evacuation time estimates submilled by the Applicanls assume favorable weath
er conditions and Ihus fail 10 accounl for Ihe worsl case situation of adverse weather condilions 
developing on a busy summer weekend anernoon. Nor do Ihey take into account evacuee direc
tional bias. evacuation shadow. or reasonably expected vehicle mix. As a resull. Ihe estimales 
nrc unduly optimistic and useless to future planning. 

171 



Licensing Board recognized that the plans were incomplete in that 
respect. 'Nevertheless, it granted summary disposition, holding that the 
Coalition's assertion "simply presents no litigable issue, nor can any ad
verse legal conclusion be drawn from the present incompleteness of the 
estimates." See LBP-83-32A, supra,;17 NRC at 1180. 

The staff argues that the Board dismissed this portion of the Coali
tion's contention without prejudice to resubmittal once the actual routes 
are designated. In the staffs view, the Board properly found that there 
was no litigable issue before it at this time. NRC Staff Response to Peti
tions for Directed Certification (August 11, 1983) at 14. The Coalition 
contends, however, that there can be no certainty that its grievance 
regarding evacuation times can be redressed in a timely fashion. It 
claims that there is no assurance that it will ever have an opportunity to 
litigate the adequacy or completeness of the evacuation estimates be
cause the applicants' ability to submit revised estimates depends entirely 
on the completion of the offsite emergency plans by the local 
governments. The Coalition asserts that, at a minimum, it will be :re
quired to satisfy the heightened threshold imposed by the Commission's 
recent Catawba decision if it attempts to file new contentions to litigate 
the merits of any revised evacuation estimates.4 We conclude that the 
Licensing Board's decision does not improperly foreclose litigation of 
contentions directed toward the evacuation estimates or necessarily im
pinge upon the Coalition's ability t6 file additional contentions at a later 
date .. 

The Commission's regulations mandate that no operating . license be 
issued unless a finding is made that there is reasonable assurance that ad
equate protective measures can and will be taken in the event. of a radi
ological emergency. 10 C.F.R. § S0.47(a)(I). Evacuation is one of the 
measures routinely considered. It may turn out;, as the Coalition 

4 The Commission's regulations direct that contentions be liIed in advance of a prehearing conference. 
10 C.F.R. § 2.714(b). On occasion, an intervenor will tender a contention at a later date. In the Catawba 
case, we held that 

as a mailer of law [such) a contention cannot be rejected as untimely if it (I) is wholly dependent 
upon the content of a particular document: (2) could not therefore be advanced with any degree 
of specificity (if at all) in advance of the public availability of that document: and (3) is tendered 
with the requisite degree of promptness once the document comes into existence and is accessi-
ble for public examination. . 

DuAl' POWl'f Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 460,469 (\982). On its 
review of that determination, the Commission agreed that this "three·part test constitutes a reasonable 
and useful test of the good cause factor as applied to late·liled contentions based solely on information 
contained in institutionally unavailable licensing·related documents." CLI·83·19, 17 NRC 1041, 1047 
(\ 983). But it went on to hold that a belated contention is nonetheless amenable to rejection on the 
strength of a balancing of all five of the late intervention factors set forth in 10 C.F.R. ~ 2.714(a). Id. at 
1045. Only one of those factors relates to good cause for the late filing: one of the others is "!t)he 
extent to which the petitioner's participation will broaden the issues or delay the proceeding." 
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suggests, that there can be no basis for a finding that the Seabrook area 
can,be evacuated ,within the times predicted by the applicants in the ab
sence of information on the actual routes chosen. See NECNP Petition 
for Directed Certification (July 21,1983) at 7. It may also be that the se
lection of the actual routes will necessitate a material alteration in the 
estimates . .Those issues, however, are not amenable to resolution now, 
and thus do not warrant our involvement in the proceeding at this stage. 
We can review in due course ,any decision the Licensing Board may 
eventually reach regarding the actual routes chosen or, in the event the 
routes are not known before the Board issues its initial decision on the 
merits, the adequacy or completeness of the existing evacuation time 
estimates. For ,the present, we hold only that the Licensing Board did 
not abuse, its discretion in disposing of matters currently before it, pro
ceeding to hearing, and leaving, ultimate resolution of the question of 
the adequacy of the existing evacuation time estimates for future 
disposition. S 

,It is true that, applying the Commission's Catawba decision, the 
Licensing Board might reject a new contention on the basis of its balanc
ing of all of the Section 2.714(a) lateness factors,6 even though the Coa
lition had no earlier opportunity to formulate sufficiently specific conten
tions relating to the final evacuation plans. But that consideration does 
not have any bearing upon whether the Licensing Board correctly dis
posed of the Coalition's current contentions summarily on prematurity 
grounds.7 

Moreover, we are unprepared to assume for present purposes that 
there is a high probability that the Licensing Board would reject as un
timely a further contention put forth by, the Coalition once actual evacu
ation routes have been selected and announced., In adopting its Catawba 
rationale, the Commission expressly relied on the traditional willingness 
of licensing boards to apply the lateness criteria generously to admit late
filed safety contentions on a showing of good cause.B And the Licensing 

S For similar reasons, we do not agree with the Coalition that the effect of the Licensing Board's deci
sion is to accept the applicants' commitment to comply with Commission regulations as a substitute for 
a demonstration of compliance. In the final analysis, before the plant may be licensed, the applicants 
must demonstrate that there is reasonable assurance that the public will be adequately protected In the 
event of an emergency. ' 
6 See note 5, supra. , 
7 We note, in passing, that we also need not rule here upon the Coalition's claim that, had it moved for 

such relief, it would itself have been entitled to summary disposition on those contentions because the 
failure to include information on the actual evacuation routes in the time estimates already supplied ren
dered those estimates Incomplete as a matter of law. NECNP Petition, supra. at 9. That claim was not 
presented to the Licensing Board and thus cannot be pressed before us. 
B CLI-83-19, supra. 17 NRC at 1046. 
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Board appears to understand its responsibilities in this regard. In passing 
on the petitions to intervene and admission of contentions, for example,· 
the Board explicitly declared its willingness to accept new emergency 
planning contentions "when the additional plans and reports are issued, 
provided contentions are filed shortly after issuance of the plans or' 
reports." See LBP-82-76, 16 NRC 1029, 1078 (1982). And later, in 
acting on the motion for summary disposition, the Board noted that the 
applicants had committed themselves to revise their estimates once the . 
evacuation routes have been chosen. Although the Board's rulings were 
made before issuance of the Commission's Catawba opinion, the Coali-" 
tion has given 'us no cause to believe that the Board will not properly 
evaluate whether the exclusion of the actual evacuation routes from the 
estimates rende'rs them, incomplete or inadequate, or that it will foreclose 
litigation of properly submitted new contentions.9 

We have reviewed the other allegations of error raised (explicitly or ' 
by adoption) by the Coalition and SAPL. In our judgment, none justifies, 
our interlocutory appellate intercession in the face of the long standing 
articulated Commission policy generally disfavoring such review. See 10 ' 
C.F.R. § 2.730(0. One matter does warrant comment, however. 

The Coalition argued below that the evacuation estimates should'in
clude a computation for notification and preparation time. The applicants 
indicated that estimates for notification, evacuation of special facilities 
and persons with special needs, and for confirmation that an evacuation 
has been completed, "will be developed in detail as the arrangements' 
for Seabrook Station are established .... "10 The Licensing Board deter
mined that, as a matter of law, the applicants' evacuation time estimates 
were not deficient in omitting notification and preparation times. This 
matter would not merit comment at this stage had the Licensing Board 
simply deferred ultimate consideration until the applicants' later, 

", 

9 The applicanls Slale Ihal Ihe seleClion of Ihe evacualion roules will have Ihe sole eITecl of renning Ihe' 
evacualion lime eslimales 10 reneci savings Ihal may accrue as a resull of local Iramc conlrol measures. 
They asserl, Iherefore, Ihal Ihe Board has already concluded Ihal only Ihe inilial lime eSlimales consli
IUle licensing hems subjeci 10 liligalion. SC'C' Applicanls' Answer 10 Pelitions for DireCled Certincation 
(August 8, 1983) at 27 n.I9. As noted above, we interprelthe Board's order simply to have 'dismisSed 
Ihe Coalilion's contenlion as premalure. Nothing in that order suggests Ihat the Board deems conten
tions directed to the eITecl of the selection of routes on the evacuation time estimates to be automatical· 
Iy outside the scope of litigable issues. Indeed, specinc routes and road conditions have been the subject' 
of litigation in some cases. SeC'. C'.K .. DC'lrnil Edi.soll Cn. (Enrico Fermi Atomic Power Plant, Unit 2), 
LBP·82·96, 16 NRC 1408, 1422 (\982), alfd. ALAB-730, 17 NRC 1057 (\983), Whether the existing 
evacuation plan is sumcient to demonstrate reasonable assurance that adequate protective measures can 
and will be taken in the event of an emergency, if the actual routes have not been selected, must be left 
for the licen~ing Board's determination in the nrst instance. 
til SeC' Allachment A to the amdavh of James A. McDonald, accompanying the Applicants' Twenty
First Motion for Summary Disposition (Contention NECNP 111.12 and .13) (February 14, 1983), Pre
liminary Evacuation Clear Time Estimates for Areas Near Seabrook Station (August 4, 1980) at II. 
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submission. But the Board's decision relies in part on NUREG-06541 
FEMA REP-l (Rev. 0), '~Criteria for Preparation and Evaluation ·of 
Radiological Emergency Response Plans and Preparedness in Support of 
Nuclear Power .Plants" (January 1980). That document explicitly states 
that "[t]he requested estimates for time required for evacuations relate 
primarily to the time to implement an evacuation as opposed to the time 
required for notification." Id. at 4-1. The Board recognized that the cur
rent version of NUREG-0654, i.e., Rev. 1, omits that:explanatory 
phrase, but could find "no indication that the NRC purposely intended 
to change the requirement." LBP-83-32A, supra, 17 NRC 1178. In 
short, the Board may well have discouraged the formulation and submis
sion of estimates that include notification and preparation times. . 

We believe the Board may wish to reconsider its conclusion in this 
regard. In Section 13.3 of the Seabrook Safety Evaluation Report (SER), 
Supplement No.1 (April 1983) at 13-15, the staff utilizes NUREG-0654, 
Rev.·.l, as the criterion against which to measure the applicants' 
emergency plan. It is plain that the Board also recognized that Rev. 1 is 
the relevant regulatory document. While there is no clear specification 
in the text of Rev. 1 . regarding the makeup of the overall evacuation 
time estimate, we believe the omission of the explanatory phrase includ
ed in the earlier version was quite intentional. In this connection, there 
are statements in the greatly expanded Appendix 4 of Rev. 1 that estab
lish that evacuation time is made up of several components, and that 
both. notification and preparation times are now to be included among 
those components. See Appendix 4, Table 2; Section IV.B; and Figure 
2.' They are, in fact, included among the components listed in 
NUREG/CR-2504, "CLEAR (~alculates !,.ogical ,gvacuation b.nd 
Besponse): A Generic Transportation Network Model for the Calcula
tion of Evacuation Time Estimates" (March 1982). In our judgment, . 
the change from Rev. 0 to Rev. 1 was deliberate, and NUREG-0654, 
Rev. 1, now contemplates that the makeup of the estimated evacuation 
time include time estimates for notification and preparation. \I 

2. Turning to the Attorney General's petition, the record discloses 
that he did not oppose the applicants' request for summary disposition 
below. Such lack of interest certainly undermines the justification for his 
request that we step into the proceeding at this interlocutory stage. 
While a lack of participation below may not absolutely foreclose grant of 

II The applicants argue that, in any event, the Coalition errs in suggesting that mobilization and prepara· 
tion times were ignored in its estimates. See Applicants' Answer to Petitions for Directed Certification, 
(August 8, 1983) at 31 n.22. A review of the underlying referenced document (see note 10, supra), 
however, reveals that preparation and notification, although not, strictly speaking. "ignored," were 
plainly and intentionally excluded from the calculation at this time. 
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a request for directed certification in all circumstances, it does increase 
the movant's already heavy burden of demonstrating that our interces
sion is necessary. The Attorney General offers no explanation for his 
sudden manifestation of interest and, apart from his argument that the 
Board has ruled incorrectly, claims only in the most conclusory manner 
that the Licensing Board's decision will result in unusual litigation ex
pense and delay and impede the development of a sound record for 
decision. Such general assertions are insufficient to warrant directed 
certification. 12 

The petitions for directed certification are denied. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board . 

. . .. : ',' 

. , ~ 

12 An argument that future litication may be required does not satisfy the test for directed certification. 
S~(' P~lIIlsylvQnla Pow('r & Ltg"t Co. (Susquehanna Steam Electric Station. Units I and 2). ALAB-64I. 
13 NRC SSO (1981); Houston L/s:1IIIng & PO",Y.'r Co. (Aliens Creek Nuclear Generating Station. Unit No. 
I). ALAB-63S. 13 NRC 309. 310(981). 
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. Cite as 18 NRC 177 (1983) ALAB-738 

. UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

.,' 

In the Matter of 

Administrative Judges: 

Gary J. Edles, Chairman 
Dr. John H. Buck 
Christine N. Kohl 

METROPOLITAN EDISON COMPANY, 
etal." 

(Three Mile Island Nuclear 
Station, Unit No.1) 

Docket No. 50-289-SP 
(Management Phase) 

August 31,1983 

Upon consideration of the motions of several intervenors to reopen 
the record in the management phase of this proceeding, the Appeal 
Board grants the motions in part (insofar as they deal with certain allega
tions concerning leak rate data) and remands the matter to the Licensing 
Board for further hearing. 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A motion to reopen a record must satisfy a tripartite test: (1) Is the 
motion timely? (2) Does it address significant safety or environmental 
issues? (3) Might a different result have been reached had the newly 

·On August 13, 1981, the Commission authorized the issuance or an amendment transrerring the 
license to operate TMI·l rrom Metropolitan Edison Company to GPU Nuclear Corporation. Su 
CLI·81·17, 14 NRC 299. Because no one hai asked ror a substitution or parties, we will continue to 
show Metropolitan Edison in the caption, consistent with a\l prior decisions and orders in this 
proceeding. 
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proffered material been considered initially? Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 
NRC 876, 879 (980). See Kansas Gas and Electric Co. (Wolf Creek 
Generating Station, Unit No. 1), ALAB-462,,7 NRC 320, 338 (1978); 
Vermont Yankee Nue/ear Power Corp. (Vermont Yankee Nuclear Power 
Station), ALAB-138, 6 AEC 520, 523 (1973). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

The proponent of a motion to reopen a record bears a heavy burden. 
WolfCreek, supra, 7 NRC at 338. 

NRC: AUTHORITY TO INVESTIGATE 

The pendency of a criminal investigation by the Department of Justice 
does not necessarily preclude other types of inquiry into the same 
matter by the NRC. See SEC v. Dresser Industries, Inc., 628 F.2d 1368 
(D.C. Cir; 1980) (en bane), cert. denied, 449 U.S. 993 (980); Metropoli
tan Edison Co. (Three Mile Island Nuclear Station; Unit No.2), 
CLI-80-22, 11 NRC 724, 729-30 (980). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A matter may be of such gravity that a motion to reopen may be grant
ed notwithstanding that it might have been presented earlier. Vermont 
Yankee, supra, 6 AEC at 523. 

NRC: ADJUDICATORY AND INVESTIGATORY 
RESPONSIBILITIES 

Commission policy recognizes that ongoing NRC investigations and 
adjudicatory proceedings that involve the same subject matter can ~ro
ceed simultaneously, subject to specified procedures to deal with con
flicts concerning public disclosure of investigatory information. 48 Fed. 
Reg. 36,358 (983). 

RULES OF PRACTICE: EX PARTE COMMUNICATIONS 

The staffs communication of the results of its reviews, through public 
filings served on all parties and the adjudicatory boards, does not consti
tute an ex parte communication. 
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

All parties, including the staff, are obliged to bring any significant new 
information to the boards' attention. Tennessee Valley Authority (Browns 
Ferry Nuclear Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1394 
(1982). . 

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT 

The untimely provision of significant information is an important mea
sure of a licensee's character, particularly if it is found to constitute a 
material false statement. See Virginia Electric and Power Co. (North 
Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 488-93 
(1976). . 

APPEARANCES 

Marjorie M. Aamodt and Norman o. Aamodt, Coatesville, 
Pennsylvania, intervenors pro se. 

I 

Louise Bradford and Joanne DorosholV, Harrisburg, Pennsylvania, for 
intervenor Three Mile Island Alert. 

Ellyn R. Weiss, Washington, D.C., for intervenor Union of Concerned 
Scientists. 

Douglas R. Blazey and Robert W. Adler, Harrisburg, Pennsylvania, for 
the Commonwealth of Pennsylvania. 

Ernest L. Blake, Jr., and George F. Trowbridge, Washington, D.C., for 
licensee Metropolitan Edison Company, et 01. 

Jack R. Goldberg and Mary E. Wagner for the Nuclear Regulatory 
Commission staff. 

MEMORANDUM AND ORDER 

Intervenors Marjorie M. Aamodt and Norman O. Aamodt and Three 
Mile Island Alert (TMIA) collectively have filed three motions to 
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reopen the record in the management phase of this proceeding. They 
base their motions on various reports and other information that assert
edly have come to light recently and bear upon the Licensing Board's 
partial initial decisions concerning management competence and 
integrity, which are now before us on appeal. See LBP-81-32, 14 NRC 
381 (1981), and LBP-82-56, 16 NRC 281 (1982). Intervenor Union of 
Concerned Scientists and the Commonwealth of Pennsylvania, respond
ing to our request for additional comments on certain matters ostensibly 
relating to the motions, generally support reopening. Licensee opposes 
each of the motions. The NRC staff opposes some of the relief requested 
but asks us to defer ruling on other issues and to await the completion 
of several ongoing staff inquiries. 

For the reasons set forth below, we grant the motions insofar as they 
seek reopening for further hearing on the so-called Hartman allegations 
of falsification of leak rate data. In all other respects, the motions are 
denied. 

I. 

The criteria that a motion to reopen must satisfy have evolved over 
the last decade into a well-defined tripartite test. 

(t) Is the motion timely? (2) Does it address significant safety (or environmental) 
issues? (3) Might a different result have been reached had the newly proffered 
material been considered initially? 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 
1 and 2), ALAB-598, 11 NRC 876, 879 (1980). See Kansas Gas and 
Electric Co. (Wolf Creek Generating Station, Unit No. 1), ALAB-462, 7 
NRC 320, 338 (1978); Vermont Yankee Nuclear Power Corp. (Vermont 
Yankee Nuclear Power Station), ALAB-D8, 6 AEC 520, 523 (1973). 
Although the basic standard is settled, applying it to a particular motion 
to reopen often proves a disproportionately greater task. Thus, we have 
characterized the burden of such a motion's proponent as a "heavy" 
one. WolfCreek, supra, 7 NRC at 338. 
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, II. 

The Aamodts' first motion to reopen concerns information revealed 
in Board Notification BN-82-84 (August 17, 1982).' Attached to the 
Board Notification was an inspection report that discussed the discovery 
in May 1982 by licensee's Radiological Assessor of several unattended 
radiation worker examinations and their answer keys. Although this ap
parently occurred on two occasions over a three-day period, the NRC 
starr inspector concluded that licensee's corrective actions were adequate 
and that it appeared to be an isolated incident. Inspection Report No. 
50-289/82~07 (July 1, 1982) at 17. The Aamodts suggest, however, that 
this matter raises questions about licensee's training program, warranting 
further hearing. They also assert that the "withholding" of information 
about this incident for over three months casts doubt on the integrity of 
both licensee's management and the NRC starr. 

In their second motion to reopen, the Aamodts list five categories of 
assertedly new and significant evidence. This information came to light, 
according to the Aamodts, in the now-settled civil lawsuit brought as a 
result of the accident at TMI-2 by licensee's parent corporation against 
the manufacturer of the TMI reactors, Babcock & Wilcox (B&W). See 
General Public Utilities Corp. v. Babcock & Wilcox Co., No. 80-CIV-1683 
(S.D.N.Y; filed March 25,1980) {hereinafter "B&W trial").2 

The first such information is the testimony at the B& W trial of 
Harold W. Hartman, Jr., a former TMI-2 control room operator. Hart
man testified that the technical specification for unidentified leak rates 
at that facility, one gallon per minute (gpm), was exceeded and the cor
responding data were falsified for a period of several months before the 
accident. The Aamodts contend that it is not unlikely that licensee's 
management (specifically Robert Arnold, now president ofGPU Nuclear 
Corporation, the new entity responsible for TMI) knew of this matter. 
In'their view, the Hartman testimony shows a lack of management in
tegrity and thus could have provided the Licensing Board with the evi
dence necessary to find management involvement in the instances of 
cheating on operator license examinations already explored at hearing. 
See LBP-82-56, supra, 16 NRC at 292·93. 

I The Aumodts filed this motion with the Licensing Board. In ALAB·699, 16 NRC 1324 (1982), we 
agreed with Ihat Board that it lacked jurisdiction over the motion and that it should be rererred to us. 
2 The Aamodts' motion 10 reopen is contained within Iheir commenls 10 the Commission on Ihe ade

quacy or the starr review or the B& W trial record. The Commission rererred the motion to reopen to us 
for disposition by Order of May S, 1983 (unpublished), at 3-4. Accordingly. we address here only those 
arguments directed 10 Ihe motion 10 reopen ror further hearing on the five categories or inrormation 
specified. 
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The second piece of new information, by the Aamodts' account, is a 
1978 in-house audit of TMI management. Among the deficiencies noted 
was training, an area contributing to the accident and explored at the re
start hearing. Third is the B& W trial court's "[c]hastisement of Robert 
Arnold for [m]isleading [t]estimony." Aamodt ... Motions to Reopen 
(April 16, 1983) at 9. The Aamodts contend that Arnold displayed a 
similar lack of forthrightness at the hearing on the cheating incidents 
and that the Licensing Board erred in not giving it greater weight. In 
their opinion, the new evidence - i.e., the B& W trial court's perception 
of Arnold's candor - supports their position on management involve
ment in cheating. 

The Aamodts' fourth category of new and significant information con
cerns evidence presented at the B& W trial showing B&W's superior 
technical resources. In short, this "new evidence" assertedly supports 
the Aamodts' apparent belief that B&W, rather than licensee·andtthe 
NRC, should be principally responsible for training and administering 
operator examinations, respectively. Finally, according to the Aamodts, 
new evidence gleaned from the B& W trial transcript casts doubt on the 
Licensing Board's findings concerning operator ability to respond in an 
emergency. See, e.g., LBP-81-32, supra, 14 NRC at 474-75. The Aamodts 
urge the creation of a backup decision center, staffed by B&W experts 
and equipped with the capability to tap into all significant control room 
instrumentation. 

TMIA's motion to reopen is based primarily on the staff's recent 
action to "revalidate" its position on licensee's management integrity. 
See pp. 184-85, infra. As part of that effort, the staff prepared Inspection 
Report No. 50-289/83-10 (May 17, 1983), which covers a number of 
areas at issue in the management phase of this proceeding. Included is a 
discussion of the Hartman allegations, based on a review of job titles 
(not personal interviews) to determine if any individuals who might 
have been involved in falsification of TMI-2 leak rate data are now in
volved in TMI-I management. In a May 19, 1983, memorandum to the 
Commission, the NRC's Executive Director for Operations, William J. 
Dircks, identified the following five matters that the revalidation effort 
and Inspection Report did not address and thus are still considered 
"open issues": (1) the veracity of the Hartman allegations; (2) state
ments in the B& W trial transcript; (3) allegations by two men employed 
in the TMI-2 cleanup operation (Richard Parks and Lawrence King) 
about retaliation against "whistle blowers"; (4) concerns raised by two 
1983 management audits by outside consultants (the BETA and RHR 
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Reports);J and (5) the timeliness of licensee's submission of the BETA 
and RHR Reports and other documents to the Commission and this 
Board, and its implications for management integrity. TMIA seeks 
reopening to explore each of these five issues.4 

, TMIA also specifies several more areas warranting examination: the 
credibility of Inspection Report No. 50-289/83-10, especially its treat
ment of the Hartman allegations and the BET A and RHR Reports; the 
credibility of an earlier statT review of the B& W trial record, headed by 
Victor Stello~ and allegations by other whistle blowers besides Parks and 
King, and the significance of a Department of Labor finding of manage
ment retaliation against Parks.s Clearly though, TMIA's chief concern is 
that ,the BETA and RHR reports have seriously undermined earlier tes
timony on a number of areas reIated to overall management competence 
and integrity (such as maintenance, training, and operator attitudes). 

The Hartman allegations of falsified leak rate data, raised by both 
TMIA and the Aamodts, unquestionably constitute the most disturbing 
basis on which the requests to reopen are premised. We turn to this 
matter first. ' 

A. 
", : 

:'" i.: A brief chronology of the events surrounding the Hartman allega
tions themselves is in order. Allegations of falsification of leak rate data 
first came to the NRC's attention during a May 22, 1979, interview with 
Hartman conducted by statT from the Office of Inspection and Enforce
m'ent who were investigating the TMI-2 accident ("I&E Interview"). In 
a deposit'ion taken on October 29, 1979,'by Harold L. Ornstein on behalf 
of the Rogovin Special Inquiry Group, Hartman reiterated his claims 
('~Ornstein Deposition"). In March 1980 a New York City television sta
tion 'aired a story including portions of its own similar interview with 
Hartman. At about the same time, I&E interviewed Hartman again and 
examined existing documentation in an etTort to verify the charges. See 

,,' 

J See Basic Energy Technology Associates, Inc., "A Review of Current and Projected Expenditures 
and Manpower Utilization for GPU Nuclear Corporation" (February 28, 1983) ("BETA Report"); P. 
0' Arcy & J. Sauer, "Priority Concerns of Licensed Nuclear Operators at TMI and Oyster Creek and 
Suggested Action Steps" (March 15,1983) ("RHR Report"). 
4 TMIA also supports the Aamodts' second motion to reopen. 
STMIA' also mentions Board Notification BN·83·71 (May 18,1983) concerning alleged falsification of 

operator training records in 1977. In supplementary comments, the Aamodts as well refer to this maUer. 
Aamodt Response to Appeal Board Order of June 16, 1983 (July 2,1983) at 12·13. The NRC's Office of 
Investigations recently concluded its inquiry into the maUer, finding no support for the allegations. See 
Board Notification BN·83·71A (June 27, 1983). Neither TMIA nor the Aamodts specifically seek 
reopening on this point or provide additional material information beyond that revealed in BN·83·71A. 
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Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 
2), CLI-80-22, 11 NRC 724, 728 (980). On April 2, 1980, the matter 
was referred to the U.S. Department of Justice (DOJ) for criminal in'
vestigation and the NRC halted its own investigation. Ibid. Two weeks 
later licensee hired a Minneapolis law firm to conduct an inquiry. The 
latter submitted its report to licensee in September 1980 ("Faegre & 
Benson Report").6 

As part of its evidentiary presentation before the Licensing Board, the 
staff prepared a Safety Evaluation Report (SER). Two supplements to 
the SER, issued in November 1980 and March 1981, each made a pass
ing reference to the allegations of falsified leak rate data, noting the 
pending DOJ investigation and suspension of any further NRC inquiry. 
No other evidence on the matter was adduced at the hearing. 
Consequently, in LBP'-S1-32 the Licensing Board noted its limited infor
mation and made an overall finding of no deficiencies' in corporate 
management, subject to the DOJ investigation. 14 NRC at 557-58. In 
the meantime, the Justice Department had convened two successive 
federal Grand Juries to investigate the Hartman allegations. The second 
such investigation is still pending. 

Aware of the then-ongoing B& W trial (see p. 181, supra), NRC 
Chairman Palladino in December 1982 requested the staff to review that 
trial record for information that could affect the Commission's restart 
decision. On January 24, 1983, before all of the evidence for both sides 
had been presented, the parties to that action reached a settlement. The 
staff, however, completed its review of the nonetheless substantial trial 
transcript and exhibits and submitted a report to the Commission on 
March 28, 1983 ("Stello Report">' The report concluded that the B& W 
trial record did not add substantially, to the information already known 
about the Hartman allegations. Stello Report at 17-18.7 But in subse
quent comments ,to the Commission, the staff indicated it was 
"revalidating" its position on the management integrity issue -:-, having 
previously found no deficiencies in that regard - at least in part because 
of the Hartman allegations. NRC Staffs Comments on the Analysis of 
GPU v. B&W Transcript (April 18, 1983) at 4. On May 4, 1983, at the 
request of staff counsel, licensee submitted the 1980 Faegre & Benson 
Report to us and the other parties in this proceeding. In the meantime, 
as part of the revalidation process, the staff completed Inspection Report 

6 Also known as the "Rockwell Report." 
7 Basically. the part or the B& IV trial transcript dealing with the Hartman allegations here at issue con.' 

sisls or portions ora deposition or HarIman taken on July 16.1982. and entered into the B&IV record at 
Tr. 7008·95. ' 
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No. 50-289/83-10, but listed the veracity of the Hartman allegations 
among the "open issues" in the May 19 Dircks memorandum. See p. 
182, supra. At a May 24, 1983, Commission briefing on the staff 
revalidation, Tim Martin, Director, Division of Engineering and Techni
cal Programs, NRC Region I (and a former NRC inspector who inter
viewed Hartman in March 1980), stated: 

: I can tell you for a fact that the records were falsified, that much we knew. What 
caused those records to be falsified. what was the motivation for those records to be 
falsified. that I can't tell you because I was not allowed to get far enough into it to 

,find oul. 

C.Tr.14.8 
It is apparent from this chronology that the entire Hartman matter es

sentially lay dormant, for purposes of this proceeding, from April 1980, 
when it was referred to the Justice Department, until relatively recently, 
when examination of the B& w: trial record led to renewed interest. 

2. The allegations themselves can be summarized fairly briefly.9 The 
technical specifications for TMI-2 establish a maximum rate of one gpm 
for unidentified leakage from the reactor coolant system. Tests to mea
sure leakage are to be taken every n hours. If the specified rate is ex
ceeded and cannot be limited within four hours, the plant must be 
placed in "Hot Standby" in the next six hours and "Cold Shutdown" in 
the following 30 hours. For several months before the March 1979 
TMI-2 accident, Hartman states that it was difficult to get a "good" (i.e., 
less than one gpm) leak rate at the facility. to This coincided with leaking 
safety valves on the pressurizer, as w~U,as substantial oscillations in vari
ous plant parameters. Hartman claims that, pursuant to directions from 
a shift supervisor and a shift foreman, he and at least one other identi
fied control room operator on several occasions redid leakage tests until 
they obtained a good rate. This involved the addition of hydrogen or 
water to the system, in small increments and without recording this 

8 "C.Tr." is used to denote the transcript of the Commission's May 24 meeting. 
9 The source of this summary is the Hartman deposition as read into the B& W trial record at Tr. 

7008·95. See note 7, supro. This is the principal evidence concerning falsification of leak rate data upon 
which both TMIA and the Aamodts rely in support of their motions to reopen. Other documents provid· 
ed by the staff and licensee, however, are consistent with this account of the circumstances surrounding 
the charges. See, e.g., I&E Interview; Ornstein Deposition; Faegre & Benson Report, Vols. One and 
Four. 
to We note that in a leiter and Notice of Violation issued October 25, 1979, the staff concluded that 
from March 22·28, 1979, unidentified leakage at TMI·2 remained above one gpm and the plant was not 
placed in "Cold Shutdown." Notice of Violation at 10. The fine for this technical specification violation 
was included in a total fine of $155,000 for numerous other violations relating to the TMI·2 accident. 
Licensee did not challenge the leak rate finding. 
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action in the control room logs. Hartman says he assumed other un
named operators and supervisors took similar action because they had 
talked to him about it. He and others threw out bad test results, with the 
knowledge of supervisory personnel. Hartman asserts further that he dis
cussed the problem of bad leak rate data with at least one supervisor, 
who advised him that people were working on it, including modifying 
the computer program used for the data calculations. Consequently, 
Hartman assumed that personnel on other shifts and management were 
aware of his concerns. 

3. In addressing the three-prong Diablo Canyon standard for reopen
ing (see p. 180, supra), licensee argues only that the Aamodts' 
motion is not timely}' Licensee states that Hartman's allegations are not 
new, having been broadcast on a New York television station in March 
1980 and publicized in Harrisburg newspapers at about the same time. 
Licensee also notes that, in December 1981 at the reopened hearing on 
cheating, Mrs. Aamodt said that she had read the I&E interview with 
Hartman. See Tr. 26,346-47. Further, licensee argues that the staffs 
SER, Supplement No. I (November (980), "certainly provided suffi
cient information to allow the Aamodts to pursue the matter at that 
time." Licensee's Reply to Aamodts' Motion (May 9, 1983) at ( 
Consequently, in licensee's view, "[t]he Aamodts are inexcusably late 
in seeking to reopen the record on the basis of the Hartman allegations 
and have provided no new information not available throughout the 
course of the restart proceeding." [d. at 6. Licensee is silent as to wheth
er the Hartman allegations address a significant safety issue and whether 
the Licensing Board might have reached a different result had this 
matte'r been considered initially. 

The staffs position is somewhat curious. First it argues, as does 
licensee, that the Hartman allegations are not new and thus the 
Aamodts' motion is not timely. NRC Staffs Answer to Aamodt's 
Motion (May 13, 1983) at 4, 7. The staff also contends that this is not a 
significant issue because changes in personnel at TMI-l are such that 
the leak rate problems alleged to have occurred at TMI-2 are unlikely to 
occur at TMI-l. [d. at 7. See Inspection Report No. 50-289/83-10 at 
10-6. Then the staff states that, 

although the Hartman allegations themselves provide no basis for changing any 
aspect of any previously-stated Starr position on management issues, further devel-

" Licensee did not respond to TMIA's motion to reopen insorar as it concerns the Hartman allegations. 
Licensee contends that TMIA's motion actually discusses only the BETA and RHR reports and. hence. 
licensee has limited its response accordingly. Licensee's Response to TMIA Motion to Reopen the 
Record (June 7. 1983) at 3. 
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opment of the open issues identified in the Revalidation Memorandum [(one of 
which is the veracity of the Hartman allegations)] is required before the Staff can 
conclude whether or not one or more of those matters will provide a basis for a 
change in the Staff's position on any of the management-related issues in this 
proceeding. 

NRC Staff's Answer to TMIA Motion to Reopen (June 13, 1983) at 6. 
The staff continues: "[the Hartman allegations] could affect the resolu
tion of the management issues involving the technical and character 
qualifications of Licensee's management, operations and technical 
staff." [d. at 7. But instead of reopening the record now to achieve that 
resohitlon, the staff urges us to defer ruling on TMIA's motion "until 
further development of the open issues permits a sound determination 
of their significance." [d. at 11. 

a'. We' reject licensee's and the staff's arguments that the motions to 
r'eopen on the Hartman allegations could have been filed earlier and 
tlius are untimely. It is true that the allegations, first made in the May 
1979 I&E Interview, are not "new." But even assuming that intervenors 
had knowledge of Hartman's claims then or at any time before the 
Licensing Board issued LBP-81-32,12 the staff, in rather cryptic com
ments in its November 1980 and March 1981 supplements to the SER, 
c1eariy discouraged any other party from pursuing this at the hearing 
below. Supplement No. 1 stated that the NRC's initial inquiry into the 
m'atter of improper collection of leak rate data was "suspended" so as 
not to interfere with pending Justice Department and Grand Jury 
proceedings. As a result, the staff could "draw no conclusions on this 
item" until the DOJ investigation was completed. SER, Supp. No.1 
(Staff Exhibit 4), at 37. Supplement No.' 2 stated that the DOJ inquiry 
was still ongoing and that involved NRC personnel had "been requested 
by DOJ not to discuss the details of the matter." SER, Supp. No. 2 
(Staff Exhibit 13), at 9. The staff also noted, however, that it would 
"resume its investigation" when the Justice Department concluded, and 
that in any event it believed, on the basis of a preliminary review of the 
allegations, that any management deficiencies have been corrected and 
that "the identified concerns appear to be only of historical 

12 The basis for such an assumption is not evident. Licensee points to a March 1980 television broadcast 
in New York City and unspecified Harrisburg newspaper accounts of the Hartman allegations. We are 
unwilling to find on either basis that intervenors or any other member of the community surrounding 
TMI was put on notice of the allegations. 

We also note that neither the I&E Interview nor any other pertinent document was provided to the 
Licensing Board and, in fact, did not come to our attention until licensee submitted the Faegre & 
Benson Report to us several months ago. 
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significance." [d. at.9, 10.13 The message was manifest: the Hartman 
allegations would not be investigated further because the Justice Depart
ment was conducting its own inquiry.14 Furtherm'ore, the clear implica
tion was that the NRC's investigation would resume later and could be 
pursued then at hearing, if necessary. See also C. Tr. 16-17. 

It is thus understandable that neither the other parties nor the Licens
ing Board pursued the matter at the hearing below. See LBP-81':'32, 
supra, 14 NRC at 557-58. 15 The first time that it became apparent to in
tervenors that Hartman's allegations were not "off limits" and could be 
pursued at hearing was upon examination of the B&:. W trial record. That 
proceeding demonstrated that the pendency of the DOJ investigation 
does not necessarily preclude other types of inquiries into the same 
matter.16 In these circumstances, it would be fundamentally urifair to 
find that intervenors could and should have raised the Hartman allega
tions earlier. Had they tried to do so, we have no doubt that the staff 
and licensee would have interposed forceful objections on the basis of 
the Grand Jury proceedingY 

b. Whether the Hartman allegations raise significant safety issues 
need not detain us long. Alleged violation of technical specifications, 
noncompliance with proper operating procedures, and destruction and 
falsification of records at Unit 2 before the accident - all assertedly 
under the auspices of at least first level management - obviously have 
serious implications for the.proposed restart of Unit 1. The facts that the 
NRC staff referred this matter to the Justice Department for criminal in
vestigation and that the Department has presenied it to two Grand 
Juries underscore its significance. 

Moreover, among the matters the Commission directed the Licensing 
Board to examine in this phase of the proceeding was Issue 10 -

13 The focus of both SER supplements was on alleged failures to adhere to procedures. There WIS no 
suggestion that would have alerted the parties - save a reference to "management philosophy" in Sup· 
plement No.1 - to possible management involvement in the alleged wrongdoing. 
14 Although the SER suggests otherwise. there was no legal bar to the NRC's continued, parallel investi· 
gation of the Hartman allegations. See SEC v. Dresser Indus., Inc., 628 F.2d 1368 (D.C. Cir. 1980) (en 
bane), em. denfed, 449 U.S. 993 (1980); TMI·2, CLI·gO·22, supra, II NRC at 729·30. 
15 At the December 1981 reopened hearing on cheating, Mrs. Aamodt noted difficulty in reaching Hart· 
man and his inability to "speak with anyone in this hearing because of his involvement In !the Grand 
Jury) investigation." Tr. 26,347. 

Licensee, as well, did nothing to prompt the full airing of Hartman's charges. Although it had com· 
missioned an outside study of the maller, it did not disclose the resulting 1980 Faegre &. Benson Report 
to the starr, the other parties, or any adjudicatory board until the spring of 1983. See note 38, lrifra. 
16 In addition to the Hartman deposition read into the B& W trial record, the deposition of another 
former TMI·2 control room operator, Theodore F. IIljes, was taken, also addressing the leak rate data 
problem. ' 
17 In any event, we have long recognized that "a mailer may be of such gravity that the motion to 
reopen should be granted notwithstanding that it might have been presented earlier." Vermont Yankee, 
supra,6 AEC at 523. As demonstrated below, this is such a case. 
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- ,whether the actions of Metropolitan Edison's corporate or plant management (or 
any part or individual member thereoO in connection with the accident at Unit 2 
reveal deficiencies in the' corporate or plant management that must be corrected 
before Unit 1 can be operated safely!.] , 

CLI-80-5, 11 NRC 408, 409 (1980). The staff early on viewed the Hart
man allegations as within the scope of this issue; and no one now claims 
otherwise. IS In its first supplement to the SER, the staff stated: "The 
allegations raised concerns regarding the principles of compliance with 
operating procedures and management philosophy' and actions." SER, 
Supp. No.1 (Staff Exhibit 4), at 37. Nothing in the information that has 
been revealed so far - though certainly not dispositive of any issue -
has alleviated those concerns. 19 In fact, the Faegre & Benson Report, 
Ornstein Interview, and IIljes 'deposition (see note 16, supra) are gener
ally consistent with Hartman's I&E Interview. Plainly, they demonstrate 
the need for additional inquiry. ' 

c. Determining if there might have been a different outcome below, 
had the newly proffered evidence 'been considered, is generally the most 
difficult of the three reopening criteria to decide. That task' arises here in 
a somewhat different context than is ordinarily the case and is less 
troublesome.2o 

The Hartman allegations highlight a gap in the record that the Licens
ing Board explicitly acknowledged through its conditional finding of no 
uiuemedied deficiencies in licensee's management. The Board stated: 

, . 

:: In overall summary of eLl·80·S issue (to), we haye noted our lack of knowledge 
about the Department of J,ustice investigation. Slibject to this malter, ' ••• we find no 
deficiencies in the corporate or plant management, arising from our inquiry into 
management's response to the accident, that have not been corrected and which 
must be corrected before there is reasonable assurance that Unit 1 can be operated 
d~ , 

LBP-81-32, supra, 14 NRC at 557 (emphasis added).21 Thus, in effect, 
the record on this point has never 'closed. The Board's decision to qualify 

\8 Issue 13 - "such other specific issues as the Board deems relevant to the resolution of the issues set 
fonh In this order" - also provides a basis for including the Hanman allegations within the scope of the 
proceeding. CLI.80·S, supra, 11 NRC at 409. 
191n SER Supplement No.2, the staff described the Hanman allegations as having only "historical 
significance." SER, Supp. No.2 (Staff Exhibit 13), at 10. The staff has recently recanted on this point 
and now says only that licensee's actions In response to the allegations were adequate. NRC Starrs Com· 
ments on the Analysis of the GPU v. B&W Transcript, supra. at 3 n.S. 
20 Neither licensee nor the staff argues that Inten'enors have failed to meet their burden on this point 
21 At the same time. the Board also stated that Its limited Information about the allegations provided 
"no basis to conclude that restart [(a decision entrusted to the Commission itsclO) should not be per· 
mitted until the DOJ investigation is complete." LBP·81.3~, supra, 14 NRC at 557 (emphasis added). 
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its finding of management competence and integrity, because of the 
ongoing investigation, is tantamount to a determination that considera
tion of the Hartman allegations might well have made a difference in the 
outcome.22 We would agree. 

Moreover, we cannot make any final judgment on appeal as to licen
see's management competence and integrity without an adequate 
record. The Hartman allegations fall wi~hin the scope of the issues the 
Commission has directed be resolved through the hearing process. See 
pp. 188-89, supra. The absence of a materially complete record precludes 
us from reaching any conclusion on those issues, one way or the other.23 

"The Commission's 'primary commitment ... to a fair and thorough 
hearing and decision" in this case requires no less than an exploration of 
Hartman's charges at hearing. CLI-79~8, 10 NRC 141, 147 (1979).24 

4. The staffs request that we defer ruling, pending the outcome of it's 
overall management revalidation review and a separate inquiry by the 
Office of Investigations (On specifically into the Hartman allegations, 
does not present a satisfactory alternative. By the staffs own admission, 
completion of the revalidation review is .. 'many months away.' " NRC 
Staffs Memorandum ori the Status of Its TMI-l Restart Review (July 
21, 1983) at 2. The 01 investigation of the Hartman allegations is' es
timated to be complete by December 1983 but, in the staffs.view,'il 
may nevertheless be constrained by the pending Grand Jury proceeding. 
Id. at 2-3. It is already more than four years since Hartman first made 
his allegations of falsification of ieak rate data to NRC inspectors, and 
three years since this agency halted its investigation and referred the 
matter to DOJ. One Grand Jury has expired without action, and another 
is still sitting, with no prospect of imminent decision. 2s In short, by next 
year we may be exactly where we are today - "square one." Further 
deferral of inquiry into a matter clearly within the scope of this adjudica
tory proceeding - to await the outcome of an investigation that should 
have been undertaken and completed at least three years ago - would 
be unconscionable, as w'ell as contrary to the Commission's expressed 
desire that this proceeding be conducted expeditiously. See CLI-79-8, 
supra, 10 NRC at 147. 

22 For example, additional license conditions might have been imposed. . 
23 Similarly, in another part of this same proceeding, we reopened the record for supplementation on 
the issue of decay heat removal. See ALAB·708, 16 NRC 1770 (1982). . 
24 We note that the Commission directed the licensing Board to "exercise its authority to seek to 
ensure that it receives all information necessary to a thorough investigation and resolution of the ques· 
tions before il." ClI·79·8, supra. 10 NRC at 147. '. 
2S Apparently the Grand Jury has until spring 1984, when the statute of lim:tations on the possible 
crimes involved expires, to hand down an indictment. See leller from J. Scinto (Deputy Director, Hear· 
ing Division, NRC Office of Executive Legal Director) to Appeal Board (August 4, 1983) at 1. 
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· Moreover, recent statT action pursuant to its revalidation etTort pro
vides no meaningful substantive basis for abiding the outcome of the 
various ongoing investigations. In ·Inspection Report No. 50-289/83-10, 
the statT discusses the alleged falsification of leak rate data, but notes 
that it restricted its inquiry into the matter to a review of present and 
former job titles. No individuals in the TMI-l organization were inter
viewed and no job descriptions or other company records were 
examined. Consequently, the report includes "findings" based wholly 
on the statT's speculation and are thus highly suspect.26 

In other circumstances, we are reluctant to interfere with statT reviews 
and investigations. But here, too much valuable time has been wasted. 
Evidence and witnesses' memories are getting stale. See Dresser, note 
14, supra, 628 F.2d at 1377. It simply is time to move forward on the 
Hartman allegations, as our independent responsibility to protect the 
public health and safety under the Atomic Energy Act requires. See id. 
at 1375, 1377, 1380~ TMI-2, CLI-80-22, supra, 11 NRC at 730. 

We believe the most fruitful way to achieve this is within the adjudica
tory setting and with the active participation of all parties.27 We also be
lieve that the Licensing Board in this case is better equipped than we to 
preside over a reopened hearing on the Hartman allegations. We there
fore remand the case to that Board for further hearing on a schedule that 
permits this matter to be explored and resolved fully and as expeditious
ly as possible. (In the meantime, we will continue our consideration of 
the appeals of other aspects of the management phase of the proceeding. 
An order scheduling oral argument will be issued soon.) 

We entrust the mechanics of the reopened hearing to the Licensing 
Board's expertise. However, our review of the material recently submit
ted to us in connection with the Hartman allegations - which the 
Licensing Board has not yet had an opportunity to scrutinize - prompts 
us to note several areas that should be pursued at the hearing. 

26As only one example, the report notes that the present Manager of Plant Operatio~s at TMI·l may 
have been aware of TMI·2 leak rate testing difficulties because he held a dual license to operate both 
units. It also notes that he could have been involved in such testing if he had ever filled in at TMI-2 as a 
shift supervisor. Without ever interviewing that individual (or others in a position to know) or examin
ing personnel records, the inspectors simply concluded that it was "unlikely" that he had any "direct" 
connection with TMI-2 leak rate testing irregularities. Inspection Report No. 50-289/83-\0, supra, at 
10-5, 10-6. Such conclusory statements create a lack of confidence in the staff review and certainly pro
vide no reliable basis on which a decision of any nature can be based. 
27 As we have pointed out at note 14, supra, the, pendency of tlte Grand Jury proceeding does not legally 
bar parallel administrative action. There is also apparently no reason to continue deferring to the Justice 
Department on the basis of comity. See C.Tr. 26. Moreover, the Commission has recently adopted a 
policy statement addressing the relationship of ongoing NRC investigations and adjudicatory proceedings 
that involve the same subject matter. The policy recognizes that both can proceed simultaneously and es
tablishes procedures to deal with conflicts that may arise concerning the public disclosure of investiga
tory information. 48 Fed. Reg. 36,358 (t 983). 
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a. The focus on the Hartman allegations thus far has been on whet~er 
new operating procedures are adequate to prevent a recurrence of the 
problems described by Hartman. See, e.g., SER, Supp. No.2 (Staff Ex
hibit 13), at 10; C.Tr. 52. The individuals implicated by Hartman's 
charges, however, should not be overlooked, particularly if they are now 
employed in connection with TMI-l. Even if they no longer work . for 
licensee or have no duties at TMI-l, these persons are still in a position 
to shed light on the matter.28 

b. The Faegre & Benson Report includes a fairly comprehensive 
technical analysis of the leak rate problem, and we assume it will be of
fered into evidence.29 The report seems to show that oscillations and 
lack of control of plant parameters existed for approximately a year and 
may have been a significant cause of the operators' alleged inability to 
obtain consistent leak rate data. See generally Faegre & Benson Report, 
Vol. Two, at 93-107.30 Because of its limited scope, however, the report 
does not contain any meaningful information about management efforts 
to identify and correct the oscillation problem.31 We believe it would be 
useful to obtain such information, because the ability to operate a plant 
without substantial oscillations in vital plant parameters bears on 
management competence.32 Thus, Hartman's allegations raise questions 
about not only management integrity, but also management willingness 
and ability to resolve important operational deficiencies. . ' .. ". 

'. : 

28 Among the specific questions to ask are: Did the Incidents described by Hartman in fact occut? If 
so, who knew about them? Who authorized them? Who looked the other way? Did the operators and 
any other Individuals involved assume their actions were acceptable operating procedures? On the other 
hand, did they assume otherwise and hope they would not get caught or be reprimanded? .. 
29 Because a number of key plant personnel declined requests for interviews, the report does not include 
an analysis of possible management involvement in the falsification of leak rate data. Faegre & Benson 
Report, Vol. One, at 13. 
30 Another factor that seems to account for the asserted difficulty in gelling a "good" leak rilte at TMI·2 
is the one gpm unidentified leakage technical specification limit Itself. Because the leakage pathways at 
the two units are classified dilTerenlly, the TMI·2 limit is more stringent than that for TMI-I and cu
riously does not allow for evaporative losses. See /d., Vol. Two, at 14-16. 
31 Several of Hartman's statements include references to a supervisor's general comment that people 
were "working on" the leak rate data problems of concern to Hartman. See, e.g., B&. W trial Tr. 7056, 
7058. 
32 The Faegre & Benson Report, Vol. One, at 57 reaches the same conclusion. 

We recognize that licensee "has Instituted major organizational and staffing changes in order to pro
vide additional safety review and operational advice regarding TMI-I," LBP-81-32, supra, 14 NRC at 
519. See generally Id. at 519-28, 558-63. Presumably, the new procedures are designed to detect and 
remedy problems such as substantial oscillations in plant parameters. Our review of the pending appeals 
will consider the adequacy of these changes. But in order to achieve a complete hearing on the Hartman 
allegations, we believe it is also necessary to reopen to examine management's specific response to all 
aspects of the leak rate data problem raised by Hartman. 
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B. 

The Aamodts' earlier motion to reopen concerns the May 1982 discov
ery of unattended radiation worker examinations and answer keys, 
revealed in Board Notification BN-82-84 and Inspection Report No. 
50-289/82-07. See p. 181, supra. The motion itself is timely, as both the 
staff and licensee concede. We agree with them, however, that this new 
information is neither significant nor likely to have affected the Licens
ing Board's decision. We therefore deny the motion. 

The motion contains rather generalized complaints about management 
integrity. It refers to portions of the Special Master's report and the 
Licensing Board's subsequent partial initial decision in the reopened 
hearing on cheating. The referenced material concerns the Aamodts' ear
lier allegations of cheating on raOialion worker permit tests. The 
Aamodts' only witness in support of these allegations was found by both 
the Special Master and the Licensing Board to be not credible, and thus 
the allegations, not proven. LBP-82-34B, 15 NRC 918, 988-89 (1982); 
LBP-82-56, supra. 16 NRC at 333. Our attention has been directed to 
nothing that casts doubt on these judgments. 

In supplemental comments submitted after oral argument on the 
motion, the Aamodts refer to a March 17, 1982, Notice of Violation con
cerning unauthorized entry to a high radiation area at TMI-l. Even if 
this information had been provided in a timely manner, the Aamodts 
have failed to establish a specific nexus between the subject of that 
notice and the unattended examinations and .answer keys discussed in 
BN-82-84.33 

The inspection report itself also provides no basis for granting the 
motion. Although there were two instances .in three days of examina
tions being left unattended, the report concludes that this was apparently 
"an isolated incident attributable to a single individual's practices." 
Several corrective measures were undertaken, including use of new 
examinations, storage of copies in locked containers when not in use, 
and reprimand of the involved supervisor.34 These actions 'were de
scribed in an internal TMI memorandum within about two weeks of the 

33 Although the notice was made public in April 1982, before the incidents on which the Aamodts base 
their request to reopen, the information was thus also available well before the Aamodts filed this 
motion to reopen. 

We also note that a May 4,1982, letter from H. Hukill (Director, TMI-I) to R. Haynes (NRC Region 
I Administrator) described the various corrective actions taken by licensee in response to the notice. 
34 Licensee elaborates on the corrective action and informs us that this individual later resigned. Licen
see Answer to Aamodt Motion (September 20, 1982) at 3-4,8-9. We remind licensee that information 
of this nature is more properly provided in affidavit form. 
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initial incident. Based on a review of all these measures, the NRC 
inspector determined that no further action (including a formal Notice 
of Violation) was necessary. Inspection Report No. 50-289/82~07, supra, 
at 17. We have no reason to conclude otherwise. 

We reject the Aamodts' claim that these incidents show licensee's in
ability to prevent a compromise of its training and testing program. On 
the contrary, we believe that the series of events described in Inspection 
Report No. 50-289/82-07 is evidence that the system is working. Irregu~ 
larities were discovered by licensee itself and promptly corrected. This is 
fully consistent with the evidence presented to the Special Master by Dr. 
Robert L. Long, now Vice President of Nuclear Assurance for licensee. 
His testimony was that "specific methods ... for ensuring that exams 
are secured" would be provided; his staff would "take measures to pro
tect the efficacy of the exams [they] administer"; cheating and' similar 
misconduct is to be reported promptly and will result in appropriate'dis
ciplinary action by responsible management; and GPU Nuclear requires 
"strict compliance" with these policies. Long, fo1. Tr. 24,925, at 25-28. 
Licensee did not promise that problems of this nature would never 
occur, nor could it. Where there is human involvement, it is not possible 
to speak in absolutes. 

As for the Aamodts' charge'that both the staff and licensee unduly 
withheld information concerning this matter, we disagree. The incidents 
themselves and licensee's corrective action were disclosed within days 
by licensee to the staff during a routine inspection conducted May 
ll-June 8, 1982. The inspection report is dated July 1 and was placed in 
the public docket rooms (including Harrisburg) on July 22. The Board 
Notification was issued to us and the parties on August 17. Although we 
frequently remind the staff of its obligation to issue board notifications 
as promptly as possible, we do not regard the time lapses set out above 
as unreasonable, given inherent bureaucratic delays and the nature' of 
the matter involved.JS 

c. 

The Aamodts' second motion seeks reopening for hearing on four 
matters in addition to the Hartman allegations already discussed above. 
We deny the motion on all four counts. 

JS Our judgment on this motion should not be perceived as renecting our views on licensee's overall 
training program or on the cheating inquiry. Those matters will be taken up in our consideration of the 
merits of the pending appeals. 
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'I. The Aamodts contend that a 1978 in-house management audit at 
TMI, an exhibit at the B& W trial, constitutes "new and exceedingly ger
mane" evidence. Aamodt ... Motions to Reopen; supra, at 8. Of particu
lar relevance, in intervenors' view, is the audit's discussion of training 
deficiencies. Both the staff and licensee point out that this audit was 
made available to all 'parties during pre hearing discovery in March 1980. 
NRC StaWs Answer to Aamodt's Motion, supra, at 8; Licensee's Reply 
to Aamodts' Motion, supra, at 7. It therefore does not constitute new 
evidence and the Aamodts are unjustifiably late in seeking reopening on 
this basis. Moreover, the significance of the audit to this proceeding is 
not apparent., Its findings do suggest much room for improvement in 
TMI management in 1978. But as a result of the accident at Unit 2 and 
the extensive' hearings below, licensee's present management and train
ing program are substantially different from that in 1978. See 
LBP-81-32, supra, 14 NRC at 403-79.36 The Aamodts fail to explain how 
consideration now of this report - critical of a management organization 
that no longer exists - might affect the outcome of this proceeding. 

2. The Aamodts suggest that certain comments made by the judge 
presiding at the B& W trial are new evidence, casting what they consider 
to be further doubt on the credibility of Robert 'Arnold, president of 
GPU Nuclear. Aamodt ... Motions to Reopen, supra, at 9, 10. We 
reject the notion, however, that these comments - even if accurately 
stated by the Aamodts - might have some bearing on the resolution of 
this case.37 Arnold testified extensively before the Special Master and 
Licensing Board, and thus both had the opportunity to observe his 
demeanor and weigh the credibility of his testimony given in this very 
proceeding. The Licensing Board's ultimate judgment on this score is a 
matter to be taken up when we consider the intervenors' pending 
appeals. In this circumstance, we believe that it would be inappropriate 
to give weight to the comments of a judge during trial in a different 
proceeding, involving different parties and issues, particularly when that 
litigation ended in a stlpulated settlement before the judge heard all the 
evidence and issued a formal opinion. 

3. The B& W trial record, in the Aamodts' view, establishes the supe
rior technical resources of B&W. Although it is unclear exactly what the 

36 In affidavits a!lached to the starrs reply to the motion, three stafT witnesses aver that they have 
reviewed the 1978 audit and that it would not alter their previous testimony on present TMI 
manage men!. Affidavits of Lawrence P. Crocker (May 5, 1983), Frederick R. Allenspach (May 4, 
1983), and Richard R. Keimig (May 5, 1983), attached to NRC ,StafT's Answer to Aamodt's Motion, 
supra. 
37 We have reviewed the B& W trial transcript pages cited by the Aamodts (Tr. ISSS, 1690-99, 1741) 
and do not fully agree with their characterization of the judge's remarks. 
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new and significant evidence undergirding their motion is, the Aamodts 
assert that it could lead to a more adequate resolution of the deficiencies 
in training explored at the hearing below. Their apparent view is that 
B&W, rather than licensee and the NRC, should bear principal responsi-
bility for training and testing at TMI. " 

We agree with licensee and the staff that the Aamodts have provided 
no basis for reopening the record on this point. In the first place, licensee 
concedes that B&W's expertise in certain areas is superior to its own and 
notes that extensive testimony was adduced below concerning B&W's 
participation in various aspects of licensee's training program. Licensee's 
Reply to Aamodts' Motion, supra. at 10. The staff emphasizes that, 
while the NRC encourages the use of vendor personnel in training, it is 
not required, inasmuch as the nuclear steam supply system vendor typi
cally cannot provide all necessary information on plant components sup
plied by other manufacturers. Ultimately, the utility, as the holder of an 
NRC license, must beHr principal responsibility for operation and thus 
training. Further, the NRC cannot legally delegate its operator licensing 
authority to a private company like B&W. See Affidavit" of Bruce A. 
Boger (May 12, 1983), allached to NRC Stairs Answer to Aamodt's 
Motion, supra. The information on B&W's superior resources that the 
Aamodts seek to admit into the record would not alter any of these 
factors. 

4. According to the Aamodts, the B& IV trial record "calls into ques
tion the Board's decision that the operators were able to handle emer
gencies with no undue risk to the public." Aamodt ... Motion to 
Reopen Record, supra, ut 13. They claim that comments by GPU counsel 
at the /1& W trial show that various stresses in the control room will 
reduce the operators' ability to cope during an emergency, contrary to 
the Licensing Board's findings. See LBP-81-32, supra, 14 NRC at 
474-75. The Aamodts urge the establishment or an olTsite decision 
center with remote readout cupability from the control room as a" means 
o\" ameliorating this situation. 

The comments of counsel upon which the Aumodts rely constitute no 
new or significant information concerning operator ability to act in an 
emergency. That an emergency will create a certain amount of stress in 
the control room is neither a revelation nor a mailer that can be elim
inated entirely. The Licensing Board fully considered it and concluded 
that licensee has "consciously factored [this] into its program lor prepa
ration of operators" and has undertaken sufficient meusures "to alleviate 
or mini mile the potential for stress in operators under critical 
situations." lei. at 475. The cited portions of the B& IV trial transcript 
rrr. 33, 65, 79, 80) do not undermine this finding. As for the Aamodts' 
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suggestion of a fully equipped onsite decision center, the staff expects 
licensee's onsite Technical Support Center and offsite Emergency Opera
tions Facility to have computer, terminals displaying all critical plant 
parumeters following the nrst refueling outage after restart ,(if 
authorized). Affidavit of Falk Kantor (May 12, 1983) at 3, attached to 
NRC StalT's Answer to Aamodt's Motion, supra. Whether this should 
be a prerequisite to restart is a matter for the Commission to decide in 
the course or its "immediate en'ectiveness" review. 

D. 

As, discussed earlier (see pp. 182-83, sl;pra), TMIA's motion seeks 
reopening on, in addition to the Hartman allegations, the following four 
~'open" items in the stan"s revalidation en'ort: statements in the B& W 
trial record~ the Parks and King allegations of retaliation against whis
tleblowers at the TMI-2 cleanup operation~ concerns raised by the recent 
BETA and RHR management audits~ and the timeliness of licensee's 
submission of the BETA and RHR Reports and other documents.38 We 
agree with the staff that it is premature to reopen the record at this point 
for,further hearing on any of these four items. As explained in greater 
detail below, TMJA has failed to call to our attention anything so far 
that might have made a difference in the Licensing Board's decision. 
Moreover, the staff review in each instance (including that of 01) is still 
under way and may yet disclose other related information that does war
rant further hearing.J9 If that proves to be the case, intervenors may 
then seek again to satisfy the Diablo Canyon criteria for reopening . 

• 18 We assume' Ihal among 'Ihe "olher documenls" Ihal Ihe slulT is considering in Ihis regard is Ihe 
Faegre & Benson Repon. daled Seplember 1'180 bUI nOI submilled 10 Ihe slalT. parlies. or any adjudica. 
lory board unlil spring 1983. 
39 Sc'c'. C'.I! .. Board NOlilicalion BN·83·117 (Augusl 4. 1983). where Ihe slalT advises us Ihal cenain 
documenls uncovered during ils review of Ihe 8& W record relate 10 presenl managemenl's role in reo 
sponding 10 Ihe TMI·2 accidenl and Ihus may be relevanllo Ihe resolulion ortssue (10). The mailer is 
being referred 10 01 for investigation. 

In Ihis conneclion. we distinguish Ihe stan-s slill ongoing review of Ihe Hanman allegalions. As ex· 
plained ubove. deferral of our ruling on Ihe motion and of furl her hearing is nol salisfaclory. given Ihe 
already prolraCled delays in Ihal invesligalion. The four ilems discussed here are of considerably more 
reL'enl vinwge and we are Ihu~ more amenable 10 lelling Ihe slalT L"Omplele ils review. 

TMIA mislakenly believes Ihat permilling Ihe slalT 10 advise us of ils evalualion of Ihese open issues 
conslilules an improper ex pane communicalion. TMIA Molion 10 Reopen the Record (May 23. 1983) 
al 6. In Ihe lirsl place. Ihe resulls of such MalT reviews are communicaled 10 Ihe adjudicalory boards 
Ihrough public liIings. served on all panics. Any pany is free 10 seek reopening (or olher approprlale 
relieO on Ihe basis of Ihe newly disclosed informalion. There is nOlhing ex parle or olherwise violalive 
of a parly's hearing righls aboul that. Moreover. all panics. including Ihe slalT. are oblil!C'c/ 10 bring any 
signilieanl new information 10 Ihe boards' alieni ion. Tc'////c'uC'C' VOI/C:I' Alllhorit,V (Browns Ferry Nuclear 
Planl. Unils 1.2 and 31. ALAB·677. IS NRC 1387. 1394 (1982), 
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This is not to say that the four matters on which TMIA bases its 
motion to reopen are unimportant. For example, reprisals against 
whistleblower-employees - if they are proven and if 'a nexus to TMI-l 
management is suggested - certainly reflect negatively on management 
integrity and would provide a basis for further exploration. See Board 
Notification BN-83-46 (April 11, 1983).40 The untimely provision of sig:' 
nificant information is also an important> measure of a licensee's 
character, particularly if it is found to constitute a "material false 
statement." See Virginia Electric and Power Co. (North Anna Power 
Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 488-93 (1976). 

As for the BETA and RHR Reports, we agree with TMIA that some 
portions of each are critical of TMI management. But other selective ex
cerpts reflect favorably upon licensee. Significantly, the specific focus of 
the BETA Report is on ways to cut costs and improve the efficiency of 
operations, not on safety matters. BETA Report at 1. A follow-up letter 
from the principal author of the BET A Report, William Wegner 
(provided to the parties and us at the same time as the report), stresses 
this fact and explains the relationship of , the report to testimony he gave 
before the Licensing Board in 1981. ' ' 

IT] he latest BETA review did not address the same issues [as the 1980 review] even 
though many of the sa'me functional areas were reviewed. The predictive nature of 
my 1981 testimony was in almost all cases fully substantiated by the 1982 review. 

'Where expectations fell short it was in the area of efficiency rather than matters 
relating to safety or compete~ce. 

Letter from W. Wegner to R. Arnold ,(May 13, 1983) at 4 .. See generally 
Wegner, fol. Tr. 13,284. A co-author of the RHR Report on operator 
attitudes states that his work represents only the initial stage of a much 
larger consulting activity and is "one-sided." The survey and resulting 
data, which'combined TMI and another licensee facility (Oyster Creek), 
w~[e not designed to address management integrity directly, and he ac
knowledges that some questions and their responses may have been 
confusing. Letter from P. D'Arcy to R. Arnold (May 13, 1983). Given 
the limitations in both reports and - more important -:.. the fact that 
the ground covered therein (including the criticisms) was well traversed 
at the hearing below, we are unable to conclude that any of the matter 

40 We note that one of the alleged whistleblowers. Parks. is actually an employee of Bechtel <the princi· 
pal contractor for the TMI·2 cleanup operation) and recently reached a settlement of his complaint. St!t! 

Preliminary Notification of Event PNO·TMI·83·06 (July 27, 1983). One of TMIA's other bases for 
reopening is an earlier Department of Labor finding in favor of Parks. Presumably this is a matter that 
the pending 01 investigation will take into account, along with Labor's disposition of the King 
complaint. We understand that the latter was initially denied and is now on appeal within that agency. 

198 



called to our attention might have made a difference in the Licensing 
Board's decision. Further, we would not want to discourage any licensee 
from undertaking such reviews of its management and operations (and 
disclosing their results) for fear of reopening a closed record. Our perusal 
of the BETA Report, in particular, shows it to be an extremely useful 
document, upon which licensee can rely to improve its operation overall. 

The other three bases on which TMIA's motion rests also fail to sup
port reopening of the record. First, we are inclined to agree with TMIA 
that Inspection Report No. 50-289/83-10 is not a very credible 
document. See p. 191, supra. But so far that document is not in evidence 
and thus its credibility is not in issue. If the document is introduced into 
evidence at the reopened hearing, TMIA is, of course, free to challenge 
and discredit it at that time. Similarly, the credibility of the Stello Report 
on the B& W'trial (see p. 184, supra) is also not at issue here. 
Moreover, the Commission itself has requested the more thorough 
review of the B& W record now under way, essentially mooting the ade
quacy of the Stello Report as an issue. Finally, TMIA's references to 
allegations by whistle blowers other than Parks and King are completely 
undocumented. 

In conclusion, the motions of the Aamodts and TMIA are grallfed in
sofar as they seek reopening of the record for further hearing on the 
Hartman allegations. We remand this matter to the Licensing Board for 
hearing consistent with the views expressed in this opinion. Otherwise, 
the motions to reopen are denied. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

199 





Cite as 18 NRC 201 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY,COMMISSION 

LBP-83-44 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Oscar H. Paris 

Mr. Frederick J. Shon 

In the Matter of Docket No. 50-'55 
(Spent Fuel Pool Amendment) 

CONSUMERS POWER COMPANY 
(Big Rock Point Plant) August', , 983 

The Licensing Board determines that applicant has complied with the 
Board's earlier initiill decision (LBP-82-77, 16 NRC 1096 (1982» con
cerning emergency planning. The Board also decides that it is not neces
sary to conduct a hearing before making this determination. 

EMERGENCY. PLANNING 

AI~plicunt s.itisfied the Board that it had demonstrated sullicient 
compliance with the upplicable emergency planning requirements of the 
Commission for the purpose of a proceeding concerning a license 
amendment 10 expand a spenl fuel pool. 

RULES OF PRACTICE: HEARING ON COMPLIANCE WITH 
BOARD ORDER 

A heuring is not required to determine whether applicant has complied 
with u Board order if the writlen submissions fail to raise 'any serious 
deficiencies that the Board might remedy. Considering the 
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circumstances, a hearing is very unlikely to be productive and need not 
be held. 

TECHNICAL ISSUES DISCUSSED 

Radiological training . 
Transportation of people without access to personal vehicles 
Evacuation for schoolchildren 
Compilation of a list of invalids. ' 

SUPPLEMENTARY INITIAL DECISION 
(Compliance with Emergency Planning Initial Decision) , 

On September 14, 1982, the Atomic Safety and Licensing Board 
issued an initial'decision l sustaining several emergency planning subcon
teritions of Christa-Maria, el al. (Christa-Maria) and finding that 
Consumers Power Company (applicant) had not complied with certain 
aspects of the Commission's rules governing 'emergency planning. 

In filings of December 3 and 17, 1982, and of January 7 and 21, 1983, 
applicant has attempted to demonstrate its compliance with our decision. 
Its filings include nine affidavits and a report prepared by Stone & Web
ster, Engineering Corporation (Stone & Webster). 

The Federal Emergency Management Agency (FEMA) has found 
that applicant has complied with our decision;2 however, Christa-Maria 
and John O'Nei11 challenge that conclusion and seek an evidentiary hear
ing concerning compliance. 

We have concluded that there are no serious deficiencies in applicant's 
efforts to comply with our decision. Compliance has been in good faith 
and the plan is greatly improved over its former state. Consequently, al
.though FEMA continues to be responsible for assuring complian~e ,with 
the emergency planning requirements, we can no longer justify our con
tinued assertion of jurisdiction.J 

I LBP.82.77. 16 NRC 1096 (1982) at 1097·1104. IIOS, 
2 The complete FEMA liIing is 8118ched to a staITliling or July IS. 1983. 
J Our initial assertion or jurisdiction rested on a finding or "the possibility or occurrence or improbable 

incidents" irthe license amendment were granted. LBP·82·32. IS NRC 874 (1982) at 881. Allhough ap
plicant's response may have satisfied the standard applicable in an operating license proceeding, we have 
not applied that standard. Our authority relates to the pending amendment application. Our concern is 
that applicant demonstrate sufficient compliance with the emergency planning regulations so that the 
granting or the license amendment will not adversely aITect public sarety. 
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In this decision, we review each of the deficiencies found in our previ
ous -initial decision and the responses of the parties. The deficiencies, 
which we will discuss, are that applicant had not demonstrated: '(a) 
the adequacy of radiological training of local and school officials, includ
ing school bus drivers, (b) that evacuation plans provide adequately for 
the transportation of people who do not have access to private vehicles, 
(c) the adequacy of evacuation means for schoolchildren, and (d) the ad
equacy of the list of invalids that officials have compiled so that they can 
provide evacuation assistance. 

I. RADIOLOGICAL TRAINING 

Our finding was that applicant had failed to determine the extent of 
the need for radiological training of local officials or school officials or to 
show that the need is being met in a satisfactory fashion by the combined 
efforts of applicant and state and local governments. Applicant's re
sponse included affidavits from Lt. James M. Tyler, Commanding Offi
cer of the Pre-Disaster Services Section of the Emergency Management 
Division 'of the Michigan State Police, and from Mr. Earl MUrala, 
Emergency Services Director/Coordinator for Charlevoix County, 
Michigan. 
, Mr. Tyler's Affidavit demonstrates that "the Pre-Disaster Services 

Section has developed a comprehensive training program for all support 
groups who will have responsibilities during a radiological 
emergency .... "4 It also documents an Jmpressive list of activities that 
have help~d to train the people who would have primary responsibilities 
during an emergency.s This training even includes an annual briefing 
session for the press.6 There is no reason to question the contents of the 
training.' . 

Mr. Muma's Affidavit demonstrates that there has been a successful 
training session for school bus drivers.8 It also establishes that as of 
December I,' 1982 there were plans to train the other local emergency 
response personnel thought to require radiological training.9 

Subsequently, as we learned in an untimely filing by Christa-Maria, 
Mr. Muma has changed his mind about the financing available to permit 

4 Tyler Affidavit at 12. Exhibit C to that affidavit lists support groups identified as needing training. 
Tyler Affidavit at 14. 
Sid. at 7·11. 
6 Id. at II. 
7 The contents are set forth in Tyler Affidavit at 12·14. 
8 Muma Affidavit at 5·8. 
9 Id. at 8·9. 
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him to fulfill his responsibilities. lo Since this subsequent affidavit repre
sents a clarification of previous testimony, we will consider it even 
though it is untimely. However, we do not consider this deficiency suffi
ciently serious for us to retain jurisdiction in this license amendment 
case. Now that there is a plan calling for training and for other local 
action, officials are aware of what would be required to meet the needs 
identified in the plans. A substantial portion of those needs have already 
been met. Although it is hard for local governments to find the money 
to meet the additional needs, it may well be that this shortage of funds 
will prove to be temporary. If not, it is FEMA's continuing responsibility 
to see that the emergency planning responsibilities are adequately 
implemented. 

Admittedly, FEMA's conduct in this case has not inspired complete 
public confidence. Previous to the Board's findings that there were 
several offsite emergency planning deficiencies, FEMA had not identi
fied any serious deficiencies. Then, in analyzing applicant's response to 
our Order, in which we found several serious deficiencies, FEMA 
completed a reasoned analysis. However, FEMA did not address interve
nors' filings until it was requested to do so. Even afterFEMA was 
requested to review the comments of intervenors, whose knowledge of 
local circumstances might have assisted FEMA, its written explanation 
of its review was conclusory, not bothering to provide reasons for sum
marily rejecting each of the comments of the intervenors. II 
. We are hopeful that FEMA will fulfill its responsibilities for assuring 
the adequacy of offsite emergency planning after we have renounced 
jurisdiction. In particular, we trust that FEMA will realize the importance 
of providing reasoned responses to the concerns of informed people. 
The process of providing reasons often proves useful in clarifying the 
mind and improving decisions. It also helps to fulfill people's expectation 
that their government hears their problems and responds to them in a 
reasoned fashion. 

10 Muma Amdavit. attached to Christa-Maria letter of July 3,1983, at 1-2. 
t I Mr. Dan Bement's letter of May 19, 1983, for FEMA, does not appear to address any of the interve
nor's comments directly, merely stating the conclusion that "the intervenors {sid reply ... (has) been 
reviewed" and that FEMA reaffirms its earlier conclusions, favorable to the emergency plan. Mr. 
Bement does not address or provide reasons for disregarding such specific comments as "numerous 
licensed day care facilities have not been included in the plans and have evacuation needs," that the 
plan for loading school buses to 120% of capacity leaves too little nexibility, that drivers from surround
ing school districts are not trained and that no money is available to train them, that Charlevoix County 
has run out of money for training, that plans for evacuation of hospital patients are inadequate, that tran
sients are inadequately provided for, that the Charlevoix County Hospital cannot be used because it is 
within the emergency planning lone, and that certain evacuation routes are improper. 
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II. ASSISTING PERSONS WITHOUT VEHICLES 

We found that applicant failed to determine the extent of the need for 
transportation of persons who lack personal vehicles or to demonstrate 
that the need is being met in a satisfactory fashion by the combined ef
forts of applicant and state and local governments. 

Applicant has persuaded us that it is now doing an excellent job on 
this aspect of its emergency planning responsibilities. -There has been 
substantial advertising to obtain names of invalids,12 an appeal for names 
of invalids was made in the emergency planning booklet, IJ and knowl
edgeable citizens have cooperated in compiling these lists. I. Local insti
tutions that care for those unable to provide their own transportation 
have been consulted. IS Plans have been made to evacuate Charlevoix 
Hospital.16 The Director of Personal Health Services for District Health 
Department No.3, which runs a Home Health Program that includes 
hospital post-care, has developed a reasonable procedure for identifying 
people who are temporarily incapacitated. 11 The Charlevoix Ministerial 
Association has been requested to help in identifying people in need of 
transportation, and its cooperation is expected to- be obtained. IS 

We also are convinced that the rather unusual, jitney-type transporta
tion system provided by the Charlevoix County Public Transportation 
System places that system in an excellent position to transport invalids, 
who are already an important part of their constituency.19 This system is 
equipped to handle wheelchairs and regularly provides on-demand serv
ice to people who call to request transportation.2~ 

Although plans for the evacuation of schoolchildren require intensive 
use of all available transportation, we consider the provisions to be 
adequate. It makes sense to us that school buses be utilized at 120% or 
more of rated capacity during an emergency;21 otherwise, the public 

12 Affidavit of George Thomas Lasater (attached to applicant's December 3, 1982 filing) at 3, S. 
IJ Id. at 4. 
14 Id. at 3. District Health Department No.3 and Art Saworski, who is Director of the Charlevoix 
County Commission on Aging, have been consulted. Further Affidavit of George Thomas Lasater 
(attached to applicant's filing of December 17, 1982) at 7·8. 
IS Further Affidavit of George Thomas Lasater (attached to applicant's filing of December 17, 1982) at 
2·7. County jail inmates can be moved in an emergency. Stone 6r. Webster Engineering Corp.', reporl, 
Ident(flCfJtion and AnalYsis o/the Transportatlon·/N~ndent Population Within the Flve·Mlle Plume Exposurt 
Pathway Emergency Planning Zone 0/ the Big Rock Point Nuc/t'ar Plant (January 7, 1983 submission). 
16 Affidavit of Roger W. Sinderman (attached to applicanl's January 21, 1981filing) all. 
17 Affidavil of Frances Hooper (altached to applicant's December 17. 1982 filing) at 2·5. 
J8 Further Affidavit of George Thomas Lasater at 8·9. 
19 Affidavit of Art Saworski (attached to applicant's December l, 1982 filing) posslm. 
20ld. 
21 Affidavit of Vincent R. Olach (attached to applicant's December 18, 1982 filing) at 2·8. 
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school system would need to divert precious school funds to purchase 
20% more bus capacity in order to prepare for an event that is highly un
likely ever to occur. Even if the school absenteeism rate were 3% (a con
servative assumption used in applicant's estimate) the students would 
be accommodated with less overcrowding than adults generally experi
ence when commuting on metropolitan-area bus systems throughout 
the nation. 
, We are impressed by the quality of the Stone & Webster Engineering 

Corp. 's report, Identificatioll alld A lIalysis of the Trallsportatioll-Depelldellt 
Population With ill the Five-Mile Plume Exposure Pathway EmerKel/(Y Plan
ning Zone of the BiK Rock Poilll Nuclear Plant (January 7, 1983 
submission). That report helped to identify some emergency planning 
deficiencies and to suggest ways of remedying thdse deficiencies. Appli
cant has demonstrated that these deficiencies are being addressed rea
sonably and efficiently, by joint enorts of the applicant and responsible 
local agencies. 22 

Although we agree with Christa-Maria and John O'Neill about the in
adequacy of a newsletter notilication to parents about plans to evacuate 
their children in an emergency, we do not consider this to be a serious 
deficiency. Given the remoteness of the need for an evacuation; any £'iff
rent notice to parents is likely to be overlooked or forgotten. The time 
to inform parents is during the emergency itself, should one occur. We 
are confident that appropriate messages will be broadcast at the time of 
the event so that parents will know where to meet their children.n 

Applicant has demonstrated its compliance with regulatory provisions 
concerning transportation of persons who lack personal vehicles. 

III. AVAILABILITY OF SCHOOL BUS DRIVERS 

We held that applicant had failed to show that there is a satisfactory 
method for alerting school bus drivers who are not on duty or that such 
bus drivers have agreed to perform emergency transportation duties 
when they are not on duty. 

22 Amdavil of Roger W. Simlerman (allached 10 llPl'licanl's hnuary 21,1983 liIingl 1''''';111. We do noi 
agree wilh John O'Neill's charuclerilalion of applicanl', I'rogmm, Ihal "10 depcml upon I'oor l'eol'le 10 

idenlify Ihemsclves is nOI enough .... " (Repllicemeni filing for lelefax, March 14, 1983.1 Local govern· 
menls arc using many means 10 find people Ihal do not rely on Iheir idenlifying Ihemselves. We consider 
Ihese means 10 be reasonable. 
23 The rCL"Ord docs nOI uppcar 10 ,how Ihal such u mes'iuge b planneu, bUI we are confidenl Ihal if plans 
have not already been maue that Ihe need for such a message is so obviou'i and Ih:1I approl'riale plans 
will be made. 
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It is FEMA's conclusion that the fan-out system of notification of ofT
duty bus drivers is not wholly satisf~Ictory because it does not make pro
vision for an alternate call if a person in the network does not answer.H 
However, we expect that the respo,,!sible ol1icials will remedy this prob
lem now that it has been pointed out~ therefore, we do not consider this 
to be a serious deficiency. 

We also have some concern about the plans to notify bus drivers who 
are' ,en route during the declaration of an emergency. We agree with 
FEMA that rilei-ely telling the drivers to report to the bus garage with a 
partial load is not adequate. During the morning rush hour, this could 
leave some school age children at home without their parents. 
Consequently, more complete directions should be given to the drivers. 
We suggest that, unless time is extremely short (as is unlikely), they 
should complete their routes, picking up children who do not have other 
means of transportation. In the afternoon, consideration should also be 
given to having them complete their routes, dropping ofT those children 
for whom ildulis with transportation are available. We are confident that 
the governments, with aid from FEMA, will find a satisfactory resolution 
of these questions, which we therefore do not consider serious. 

We also are satisfied that bus drivers generally will be available, ror 
reasons given to us by Mr. OIach, who'al1irmed that he knows each of 
the bus drivers personally and has confidence that they place a very high 
value on seeing to the safety of the children.2; Because we can ,imagine 
an accident so severe that it would tax the mettle of our most courageous 
citizens,. we understand intervenors' concerns that these bus drivers 
could not be counted on in an emergency. However, the rapidly unfold
ing worst-case scenario feared by' intervenors is a kind of emergency that 
is highly unlikely to occur and is not the kind or event.in which an 
emergency plan could ever be expected to work well. Emergency plan
ning is a last-resort measure, prepared ,for the purpose of protecting 
people if all the other safety precautions have f~iled. , ' 

We think the plan for busing children is well conceived. It is likely ,to 
perform its function best in the kind of slowly unfolding scenario that is 
most likely to occur~ but it is also reasonably well suited to a worst-case 
scenario, where it would help the surrounding communities to do their 
best in a time of adversity: The plans for assuring the availability or 
school bus drivers are adequate. 

2401ach Amdavit al 8-9; FEMA Memorandum or March 3, 1983 (a\lached 10 slarr Iiling or July IS, 
1983) al Deliciency "C." (We would appreciate having all PJges numbered in liIings wilh this Board.l 
2; Olach Amdavit al 11-12, 
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IV.' TRANSPORTATION FOR SCHOOLCHILDREN 

Our . order questioned the adequacy of transportation for 
schoolchildren. Since people are particularly concerned about 
schoolchildren, we thought it appropriate to single but this deficiency. 
However, transportation for schoolchildren is only one aspect of trans
portation for people who lack their own vehicles~ consequently, we have 
already discussed this subject under the portion of our decision dealing 
with the more encompassing deficiency. Applicants have satisfied :us 
about provisions made to transport schoolchildren. . 

I • 

V. ADEQUATE LIST OF INVALIDS 

This subject has been discussed in the portion of our decision dealing 
with transportation for people who lack their own vehicles .. Applicants 
have satisfied us that measures being taken to compile this list are 
adequate. 

VI. USE OF EMERGENCY BUS ROUTES 

We found that there was insufficient evidence for us to be satisfied by 
the method by which emergency bus routes would be established 'or 
about how bus drivers would be able to drive routes they never have 
seen before. However, applicant has demonstrated that the jitney-type 
public transportation is used to providing on-demand service, so its driv
ers have demonstrated that they.do not need pre-established routes.26 

: The Boyne Falls school system has olTered back-up support in the 
case of an emergency. Although plans have been made to train these 
drivers, including orientation in emergency routes, the apparent shortage 
of local funds makes the availability of this training uncertain.27 AI
though we do not consider this a serious safety issue, we are hopeful 
that ways will be found to train these reserve bus drivers properly .. 

. VII. HEARING RIGHTS 

In a letter of May 4, 1983, Christa-Maria maintained that it was en
titled to a hearing on the adequacy of applicant's response to the Board's 

26 Affidavit of Art Saworski (attached to applicant's December 3, 1982 filing) passim. 
27 Christa.Maria filing of March 14, 1983 at 3. 
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September- 14, 1982 Order. After considering the record before us, we 
conclude that there are no genuine issues for hearing, that no construc
tive purpose would be served by having a hearing, and that no hearing 
should be convened. Consequently, we grant applicant's May 3, 1983 
motion to resolve the matters pending based on the pleadings. 

Paragraph (3) of our September 14 Order28 established the procedure 
for resolving matters raised by that Order. It gave the intervenors an op
portunity to come forward with reasons why a hearing is needed . 
. We find that intervenors have come forward with some substantial 
criticisms of applicant's response. However, we also have concluded that 
none of those criticisms amounts to a serious deficiency that would re
quire further correction under the jurisdiction of this Board. We note 
that the issues are rather straightforward. Intervenors are not contending 
that applicant's expert witnesses could be shown to lack credibility 
under the pressure of cross-examination; the matters they have testified 
to are largely matters of fact that can be addressed without the need for 
cross-examination. Nor do intervenors seek to call witnesses of their 
own. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this first day of August 1983, 

ORDERED 
. 1. Christa-Maria, et ol.'s Contentions 9(2) (insofar as it concerns 

training), 9(4) and 9(5) are dismissed. 
2. Consumers Power Company is found to have complied with this 

Board's Order of September 14, 1982. 

28 16 NRC at 1105. 
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3. This decision is an initial decision that shall not be appealable until 
we declare that we are issuing our final initial decision in this case. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND, 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Dr. Oscar H. Paris 
ADMINISTRATIVE JUDGE 

Mr. Frederick J. Shon 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 211 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-83-44A 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Oscar H. Paris 

Mr. Frederick J. Shon 

Docket No. 50-155 
(Spent Fuel Pool Amendment) 

CONSUMERS POWER COMPANY 
(Big Rock Point Plant) August 15, 1983 

MEMORANDUM 
(Addendum to Supplementary Initial Decision) 

On August 9, 1983 Consumers Power Company (applicant) filed a 
motion stating that our Supplementary Initial Decision of August 1, 
1983 (LBP-83-44, 18 NRC 201), apparently had not considered facts 
supplied by applicant in its filing of April 19, 1983. 

Applicant's inference is correct. Applicant also is correct that the 
effect of our oversight is that we did not consider additional material 
which buttresses our decision that a hearing is not required for 
Contentions 9(2) (insofar as it concerns training), 9(4) and 9(5). In 
particular, we did not consider affidavits showing that applicant's 
compliance with our previous decisiQn on emergency planning was more 
complete than we belitwed The additional material related primarily to 
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applicant's follow-up activities with respect to its Stone & Webster 
Report, which we discussed in our August 1 decision. I 

There is no need for us to change the Order we issued at the end of 
our Supplemental Initial Decision of August I, 1983. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

I This new material does nOI affect our comment with respecl 10 Ihe need 10 inrorm parents. during an 
emergency. or where they may meet their children. By ciling Ihis new malerial wilh general approval we 
do nOI necessarily agree wilh each or ils conclusions. 
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· Cite as 18 NRC 213 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP·83·45 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies, Chairman 
Ernest E. Hili 

Dr. Paul W. Purdom 

In the Matter of Docket No. 50·410·0L 
(ASLBP No. 83.484·03·0L) 

NIAGARA MOHAWK POWER 
CORPORATION, et sl. 

(Nine Mile Point Nuclear 
Station, Unit 2) August 4, 1983 

The Licensing Board rules that no hearing is required in this operating 
license proceeding. 

RULES OF PRACTICE: INTERESTED STATES 

The mere filing by a state of a petition to participate in an operating 
license application pursuant to 10 C.F.R. § 2.71 5 (c) as an interested 
state is not cause for ordering a hearing. The application can receive a 
thorough agency review, outside of the hearing process, absent indica· 
tions of significant controverted matters or serious safety or environ
mental issues. 

RULES OF PRACTICE: DISMISSAL OF PROCEEDINGS 

No hearing is required on an operating license application without a re
quest for a hearing made in accordance with section 189a of the Atomic 
Energy Act of 1954, as amended, and 10 C.F.R. § 2.714. 
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MEMORANDUM AND ORDER 
(Ruling on Need for a Hearing) 

PROCEEDING DEVELOPMENTS 

The Nuclear Regulatory Commission had published in the Federal 
Register of May 13, 1983, a notice that it received an application from 
the Niagara Power Corporation (Niagara) to operate a boiling water 
nuclear reactor, located on the southeast shore of Lake Ontario, in the 
town of Scriba, Oswego County, New York. It directed that requests for 
a hearing and petitions for leave to intervene in the proceeding be filed 
by June 13, 1983. 

By order of the Atomic Safety and Licensing Board Panel, this Licens
ing Board was established to rule on petition~ for leave to intervene and 
requests for hearing in the captioned matter and to conduct the proceed
ing in the event a hearing is ordered. 

On June 7, 1983, the New York State Energy Office filed, pursuant to 
10 C.F.R. § 2.71S(c), a petition on behalf of the State of New York and 
its interested agencies to participate in the proceeding as an interested 
State. Niagara and Nuclear Regulatory Commission Staff (Stam respond
ed on June 22 and June 23, 1983, respectively, and offered no objection 
to the request. 

On June 10, 1983, Multiple Intervenors, an unincorporated associa
tion of industrial consumers of electrical energy submitted a petition for 
leave to. intervene indicating support of the project By response of June 
23, 1983, Staff contended Multiple Intervenors Iiad not made the requi
site showing of interest and standing nor had it identified specific aspects 
of the subject proceeding as to which it seeks intervention. Staff recom
mended that the petition to intervene be denied unless Petitioner filed 
an amended petition to cure the alleged defects~ 

In a response of June 23, 1983, Applicant advised it was of the belief 
Multiple Intervenors would withdraw its petition to eliminate a hearing 
inasmuch as it favors prompt issuance of the operating license. 

On August 1, 1983, Multiple Intervenors applied "for permission to 
withdraw its petition for leave to intervene subject to the condition that 
it be allowed to apply for late intervention if late intervention is granted 
to any other intervenors which properly make application for intervenor 
status." No further elaboration of the request was provided. 

What Petitioner in effect wants is that the granting of the petition to 
withdraw not be with prejudice. It recognizes that any refiling it would 
undertake must meet the stringent requirements for acceptance of a late
filed petition, as provided for in 10 C.F.R. § 2.714(a)(I). 
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Petitioner does not seek anything it is not entitled to under the Com
mission's Rules of Practice. The changed conditions it contemplates 
would permit it to again file a petition for leave to intervene. Whether 
the petition will be accepted would depend upon the ability of Multiple 
Intervenors to meet the requirements of the regulation. We grant Peti
tioner's request for permission to withdraw, without prejudice. 

This action will in no way prejudice the interests of Applicant or Staff. 
It will permit the disposing of the application without a hearing which 
benefits Applicant. Staff already has opposed Multiple Intervenors' 
participation. Its withdrawal will not be inconsistent with Staff's position . 

. THE NEED FOR A HEARING 

. The Atomic Energy Act of 1954, as amended, does not prescribe al 
mandatory hearing for obtaining the operating license which Applicant' 
seeks. Section 189a of the Act provides, "the Commission shall grant a 
hearing upon the request of any person whose .interest may be affected 
by the proceeding, and shall admit any such person or a party to the 
proceeding." Section 2.714 of the Code of Federal Regulations sets forth 
the. manner in which a petitioner is to establish before the agency the 
interest that may be affected. The Commission has held that contempo
raneous judicial concepts should be used to determine whether a peti
tioner has standing to intervene. Portland General Electric Co. (Pebble 
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976). A 
petitioner must allege an "injury in fact" which must be within the 
"zone of interests" protected by the Atomic Energy Act or the National 
Environmental Policy Act of 1969. 

With the withdrawal of the Multiple Intervenors' petition, there is but 
a, single pending petition in the proceeding, that of the New York State 
Energy Office. It was filed pursuant to 10 C.F.R. § 2.715(c) which 
provides, inter alia, that a presiding officer will afford representatives of 
an interested State, county, municipality, and/or agencies thereof, a rea
sonable opportunity to participate and to introduce evidence, interrogate 
witnesses, and advise the Commission without requiring the representa
tive to take a position with respect to the issue. 

The reason given for the filing of the petition was, "The State of New 
York has an interest in assuring that all matters pertaining to the safety 
of this plant and to the energy, environmental and economic impacts of 
the issuance of an operating license for this plant are thoroughly 
considered. " 

The New York State Energy Office did not request a hearing in its 
petition. In the Staff response of June 23, 1983 to the petition, it was 
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stated StafT counsel was authorized to report "New York State is not 
seeking a hearing but seeks to participate in this proceeding only in the 
event a hearing will be held." 

No basis in fact or law has been provided for holding a hearing in the 
captioned matter. Nobody has requested a hearing, which is a requisite 
under section 189a of the Act, for one to be held. The filing of the New 
York State petition under 10 C.F.R. § 2.715 (c) does not ipso jacto trigger 
the holding of a hearing. See Northern States Power Co. (Tyrone Energy 
Park, Unit 1), CLI-SO-36, 12 NRC 523, 527 (1980). Furthermore, the 
state expressly does not seek a hearing. Its interest, that the application 
will be thoroughly considered, is a standard procedure of the agency. 
There is no requirement that it be accomplished through the hearing 
process, absent as here, significant controverted matters. Nothing was 
presented indicating that serious safety or environmental matters are 
present. . 

In view of the fact that no request or need has been established for a 
hearing, it would not be in the public interest to hold one in this uncon
tested proceeding. To do otherwise would work to defeat the regulatory 
process. 

ORDER 

Upon consideration of all of the foregoing, with all judges concurring: 
It is hereby ORDERED: 
1. Multiple Intervenors' petition to intervene is withdrawn, without 

prejudice. 
2. That no hearing be held in this operating license application 

proceeding; and 
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3. That necessary findings under applicable statutes and regulations 
be made by the Staff. 

Dated at Bethesda, Maryland, ' 
this 4th day of August 1983. . 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Morton B. Margulies, Chairman 
ADMINISTRATIVE LAW JUDGE 

This order is appealable under the provisions of 10 C.F.R. § 2.714a to 
the Atomic Safety and Licensing Appeal Board within ten (10) days 
after service of the Order. See 10 C.F.R. § 2.710. 
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Cite as 18 NRC 218 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. Bright 

LBP·83·48 

I , 

In the Matter of Docket Nos. 50·440·0L 
50·441·0L 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et a/. 

(Perry Nuclear Power Plant, 
Units 1 & 2) August 9, 1983 

The Licensing Board holds that intervenors did not raise any genuine 
issue of fact concerning the adequacy of the interim program, adopted 
by the applicant and required by the staff, for inspecting and maintaining 
turbines to prevent the generation of missiles. Consequently, summary 
disposition of the turbine missile lssue is granted. The fact that General 
Electric Company is conducting a study that could alter this conclusion 
is not grounds for granting a continuance. 

RULES OF PRACTICE: SUMMARY DISPOSITION 

Summary disposition must be granted unless a party demonstrates the 
existence of a genuine issue of fact by setting forth "specific facts such 
as would be admissible in evidence." Since an article, not accompanied 
by a supporting affidavit, would not be admissible in evidence, the article 
cannot be the ground for establishing the existence of a genuine issue of 
fact. 
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RULES OF PRACTICE: SUMMARY DISPOSITION 

Summary disposition may not be denied on speculation that anongo
ing study might produce results helpful to the party opposing summary 
disposition. Nor can a continuance be granted when, after-, a sufficient 
period of discovery, a piuty seeks additional time to obtai~ an expert 
witness. 

TECHNICAL ISSUES DISCUSSED 

Turbine missiles (inspection and maintenance) 
Ultrasonic tests, ,turbines ' 
Turbine missiles, risks 
Overspeed protection system, turbines 
General Electric nuclear turbines. ' 

J, 

1,'- MEMORANDUM AND ORDER 
(Summary Disposition of Turbine Missile Issue) 

The Staff of the Nuclear Regulatory Commission (starn has requested 
summary disposition oflssue #13, concerning the risk to safe plant oper
ation from the generation of low trajectory turbine missiles, which could 
strike safety-related targets at Perry Nuclear Ppwer Plant (Perry) because 
of the unfavorable orientation of the turbines. 

It is the staff's view that the probability of generation of turbine mis
siles l at Perry may be reduced sufficiently by adequate maintenance and 
inspection of the turbine. The program approved by the staff includes 
separate provisions for maintaining and inspecting the turbine overspeed 
protection systems and 'for detecting stress corrosion cracks.2 Neither of 
the intervenors, Ohio Citizen's for Responsible Energy (OCRE) nor Sun
flower Alliance, Inc. (Sunflower), challenge the overspeed protection 

1 Previous litigation has defined a missile as "a high-velocity fragm~nt produced by the breakup of an 
objecl, ••• " Virginia Electric and PowtT Co. (North Anna Nuclear Power Station, Uriits 1 and 2), 
ALAB-676, IS NRC 1117,1118 n.2 (1982) (hereinafter "North Anna"). A turbine missile was found 
In that case generally to be caused either by (1) a fracture associated with stress caused by an overspeed-
108 of the turbine due to loss of electric load or by (2) intergranular stress corrosion, which can cause 8 
disc failure al norrnallurbine operating speeds, as well as under startup stress. Id. at 1119-20, 1130. 
2 NRC StafT's Motion for Summary Disposition of Issue No. 13, May 31, 1983 (Motion) 8t Statement 

of Material Facts (Facts), 2 (' 6), 3 (n 8-9, 12); SSER 3 at 3-S to 3-9 (April 1983); Applicant's 
Answer In Support of NRC StalT Motion for Summary Disposition of Issue No. 13, June 24, 1983 
(Applicant's Answer) at Affidavit of D.P. Timo and L.". Johnson (Applicant's Affidavitl. 8-10,11·18. 
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program, which consequently is not at issue. Their challenge is limited 
to the program for detecting cracks. 

We find that the motion for' summary disposition should be granted. 
Staff's program for inspection and maintenance consists of two parts. 
The first, an interim program, contains detailed requirements for period
ic visual, surface and volumetric (ultrasonic) examinations of the turbine 
disks.3 The staff reqIJires that "Shafts and disks with crack depths near 
or greater than one-half the critical crack depth are to be repaired or 
replaced. "4 

The second part of the program, which is longer term, anticipates 
possible revision of the interim program in light of studies that the 
manufacturer (General Electric) is expected to perform concerning mis
sile generation probabilities. 

It is our conclusion that neither of the intervenors has given us any 
reason to question the adequacy of the interim maintenance and exami
nation program required by the staff. Since .th~t program will be in effect 
until applicant demonstrates to the staff that its studies permit it to 
adopt its own program, there is no genuine issue of fact concerning the 
safety of Perry during the time that furthef analysis is being performed 
by General Electric. There is no genuine issue of material fact for us to 
set for hearing. 

Although intervenors' filings have not demonstrated the existence of 
a genuine issue of material fact, we also have inquired in somewhat 
greater depth in order to fulfill our obligation concerning whether or not 
to declare a sua sponte issue based on the materials filed before us. Our 
conclusion is that we are satisfied that the risk of a turbine missile is suf
ficiently small for us not to consider this to be a serious safety issue, as 
defined in the sua sponte section of the procedural rules. 

I. SAFETY CONSIDERATIONS AND 
SUMMARY DISPOSITION 

Some limited assurance of safety is available because there has never 
been a turbine failure in a General Electric nuclear turbine from stress 
corrosion cracking.5 Given the rigorous risk standard that has been ap
plied by the staff - a probability of a turbine missile of less than 1 X 
10-7 - this limited operating experience is of only minimal value in 

3 SSER § 3.5.1.3.1.5, "Alternative Procedure for Demonstrating Compliance With Regulations" at 3·5 
to 3·6. 
4/d. at 3·6. 
S Applicant's answer at applicant's affidavit. 2. 
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demonstrating the safety of. the turbine. However, additional assurance 
is derived from General Electric's inspections of 1300 turbine wheels at 
36 operating units. Although 12.5% of these inspections produced indica
tions of stress corrosion cracking, almost all were shallow indications.6 

The largest had a radial depth of only 1.75 inches.' All of the flaws are 
less than one-half the critical crack lengthS - the length of flaw deter
mined through a fracture-mechanics analysis, using conservative 
assumptions, to be great enough to be of safety concern.9 Furthermore, 
all of the indications deeper than Ih inch have been found in BWRs that 
are different from Perry because they lack the reheat system found at 
Perry. 10 

'We attach considerable significance to these results. The accuracy of 
the ultrasonic tests has been validated through laboratory tests on sam
ples containing stress corrosion cracks, produced by placing the samples 
in a caustic environment and experimentally inducing stress. II 
Consequently, we are not as concerned about the comparatively high 
rate of flaws detected by the testing as is Ohio Citizens for Responsible 
Energy. Under the circumstances, we consider the three year inspection 
interval set by staff to be conservative and appropriate. 12 

, Only one aspect of the record gives us pause. This aspect is OCRE's ci
tation'of Patrick G. Heasler, "Missile Generation Rates from Historical 
Data," Pacific Northwest Laboratories, for the proposition that: 

ITI here is approximately one in a thousand chance or a new turbine in a plant railing 
soon after it goes inlo operalion.tJ 

61d. alII. 
, Id. 
S SSER 3 aI3.10. 
9 General Electric Seminar at 4·1. 

101d. 
II Large Steam Turbine-Generator Division, Nuc/t'ar Wht't'l St'minar. May 5·6, 1982 (GE Seminar) at 
2·1. Of course, the validity of the testing depends on the conclusion that "these cracks were successfully 
detected by the ultrasonic test." We trust that the starr either has examined the data, or will shortly 
examine the data, in order to assure itself that General Electric's conclusion about the accuracy of the 
testing is corroborated by the empirical evidence. This corroboration appears to be necessary because of 
recent experience with the accuracy of ultrasonic testing in detecting stress corrosion cracking in piping. 
12 SSER 3 at3.10. 
Il OCRE Response to NRC StafT's Molion for Summary Disposition of Issue # 13 at 3. OCRE attributes 
this article to an October 1982 EPRI Seminar on,Turbine Missile Errects in Nuclear Power Plants. 
(Having failed to obtain a copy of the article from our library and having had difficulty contacting 
OCRE's representative by telephone, the Board obtained a copy of this article from applicant on August 
4, 1982. At the same time, at the request of the Board, applicant supplied a copy of S.H. Bush, "A 
Reassessment of Turbine· Generator Failure Probability," 19 Nuclear Safety 681 (1978).) 
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Mr. Heasler's article is based on empirical evidence. It differs by an 
order of magnitude l4 in its conclusions from a staff estimate based on an 
article by S.H. Bush. IS It is not clear whether the stairs reliance on an in
spection and maintenance program is dependent on its acceptance of the 
Bush estimate; however, we conclude that the staff cited Bush in the 
SSER 3 because it does rely on him.16 Furthermore, it would appear 
more appropriate for the staff to count on an inspection and maintenance 
program to reduce the risk of a turbine missile by one order of 
magnitude, to the level of risk previouslY,accepted by the staff. (I ,X 
10-7), than by two orders of magnitude. " 

Accordingly, we must decide whether citation of the Heasler article 
produced a "genuine issue of material fact,'~ the standard defined in to 
C.F.R. § 2.749(b). We conclude that it has not. , .' 

We note that this issue of legal interpretation is subtle. It depends to 
some extent on attaching a precise meaning to "genuine issue,~' in light 
of the procedural regulation and the cases (and policy statement) . that 
have interpreted it. At the outset, OCRE faces a serious barrier because 
the regulations require it to "set forth specific facts such as would. be 
admissible in evidence, '.'17 and its citation to Heasler is not supported by 
an affidavit that would establish its admissibility. In this'instance, the 
requirement of an affidavit, has especially important justification: "the 
Heasler article appears to have been succeeded by subsequent field 
research, using ultrasonic testing, that may have changed Mr. Heasler~s 
views. Consequently, an affidavit by Heasler would have established 
that he currently believes the facts and opinions stated in his article to 
be true. Furthermore, submission of an affidavit would have permitte"d 
Mr. Heasler to provide further support for his arguments, if he still 
believes them to be correct, in light of the subsequent research. 

Nevertheless, because of the significance of granting a motion for 
summary dispositionl8 and our responsibility to consider whether or not 
to declare a sua sponte issue, we will consider whether an affidavit from 
Heasler stating that his article and opinions are correct, would be suffi
cient to result in a denial of summary disposition. We conclude that it 
would not. 

14 Heasler's estimate is a risk of one turbine missile per 10) reactor years during the initial or "burn-in" 
period; while staff estimates one incident in 104 years. " " 
I S Set' no Ie 13, supra. ' 

16 SSER 3 at 3-3 (~3.5.1.3.1.3). 
17 10 C.F.R. § 2.749(b). 
18 We are also innuenced by the fact that OCRE is not represented by an attorney. However, OCRE witt 
be required to conform to the standards for filings on summary disposition in the future. 
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In Pennsylvania Power and Light Co. (Susquehanna Steam Electric 
Station, Units 1 and 2), LBP-81-8, 13 NRC 335 (1981), the Licensing 
Board stated: 

When a response to a summary disposition motion has been provided, we must 
view the record and affidavits both supporting and opposing the motion in the light 
most favorable to the opposing party. See Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), LBP-74-36, 7 AEC 877, 879 (1974). 

'[d. at 337. 'If we interpreted this sentence from Susquehanna literally, 
viewing Mr. Heasler's article "in the light most favorable" to aCRE, we 
might deny summary disposition and hear the issue of risk during the 
burn-in period. However, we do not interpret this precedent to require 
us to do that. In the case that is most directly in point, Houston Lighting 
'& Power Co. (Allens Creek Nuclear Generating Station, Unit No. 1), 
ALAB-629, 13 NRC 75 (1981) the Appeal Board was confronted with a 
similar problem. In that case, two expert witnesses testified that a 100 
foot diameter test farm had produced evidence that it was feasible to 
operate a 306 square mile marine biomass farm. Nevertheless, the 
Appeal Board (and the Licensing Board in' that case) examined the con
flicting affidavits and found that there was no genuine issue of fact. 
: We accept the Appeal Board precedent on this issue as sound. The 
regulations do not require merely the showing of a "material issue of 
fact" or an "issue of fact." They require a genuine issue of material fact. 
To be genuine, we believe that the factual record; considered in its 
entirety, must be enough in dOUbt so that there is a reason to hold a 
hearing to resolve the issue. 

This view is buttressed by the Commission's Statement oj Policy on 
Conduct oj Licensing Proceedings, CLI-81-8, 13 NRC 452 (1981). In sec
tion G. Summary Disposition, the Gommission declared that: 

In exercising its authority to regulate the course of a hearing, the boards should 
encourage the parties to invoke the summary disposition procedure on issues where 
there is no genuine issue of material fact so that evidentiary hearing time is not ~nne
cessari/y devoted to such issues. 19 

(Emphasis supplied.) In this statement, the Commission linked the 
phrase genuine issue of 'material fact to a statement of the purpose to be 
served by applying the standard: the purpose of avoiding spending un
necessary hearing time on an issue. 

19 /d. at 457. 
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In this case, we conclude that we would spend unnecessary hearing 
time trying to resolve the colorable difference existing in our record. 
The Heasler article is a series of figures and interspersed paragraphs re
flecting a presentation he made at a seminar. It is in the nature of a 
draft. It apparently was not published in a refereed journal, as was the 
S.H. Bush article that reaches a contrary conclusion. 

That is not to say that Mr. Heasler's article, presented to a respected 
forum, is not credible. It develops an interesting thesis, based on empiri
cal evidence - that the risk of a turbine missile failure is greater during 
an initial, burn-in period. It is presented in a straightforward, scie'ntific 
manner and there is no reason to believe that the author suffered from 
any unfair bias about nuclear reactors. 

However, we consider the refereed Bush article to be,more credible. 
Mr. Bush and Mr. Heasler both worked for Battelle's Pacific Northwest 
Laboratories.20 Bush was a member of the Advisory Committee on Reac
tor Safeguards from 1966 to 1977 and was its chair in 1971.21 Bush pre
sents a variety' of assumptions in carefully presented statistical form. His 
article contains "comments" that in two instances indicate that at least 
two events could not properly be considered by Heasler as reflecting ad
versely on operating experience with turbines . .These events, occurred 
during a "factory test" or were "preoperational. "22 Heasler's article does 
not explain why it was appropriate to include these events in his analysis. 

Bush's article also contains internal evidence that it may credibly be 
applied to a General Electric turbine. It derives this credibility because it 
presents General Electric's argument in favor of the company's modeling 
approach (which uses failure rates for components actually used in 
nuclear plants) and then rejects that model because ' 

20 Bush at 681 n.l; se~ also the title page of the Heasler article. 
211d. 

; , 

221n a table on p. 10 of his report, Heasler lists a 1951 brittle fraclure at Siemens as ~ "burn-in" failure, 
and he also lists a 1972 failure at Kainan as a "burn-in" failure. BOlh of these incidents are listed in 
Table 6 of Bush, at 690, but they are described as "factory test" or "preoperalion41." We consider 
Bush's characterizalion to be more credible since it presenls a specific fact that was not commented on 
at all by Heasler. 

This inconsistency came to our attention through Applicant's Answer in SUp/lort of Summary Disposi. 
tion at 7 0.2. There, applicant argued that all the Heasler incidents occurred during factory or preopera
tional tests. Although we could not verify that, we did compare the articles and confirmed that the state
ment was true for two instances. We lack enough knowledge to know whether it is true for the other 
Heasler incidents as well. 

We reject OCRE's argument that it was improper for applicant to respond to intervenor's prior filing. 
Applicant's filing was proper and timely and we must consider it. Admittedly, this creates an incentive 
for parties always to file at the last moment so their adversaries will not gain an advantage, but the 
Board sees no effective way around that particular incentive structure. 
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factors not yet revealed during the limited experience with nuclear turbines to date 
may not be properly accounted for in the General Electric and Westinghouse 
models and therefore will cause their projections to be overly optimistic.2) 

In accepting the Bush conclusions, we also are influenced by the af
fidavits filed by applicant. In those affidavits, D.P. Timo a'nd L.H. John
son present the detailed, empirically based analysis of turbine missile 
failures that this Board relied on at the outset of this opinion. We note 
that this affidavit, which has not been controverted, postdates Bush and 
Heasler and derives support from research results that were not available 
to them. Given its later date, there may well be other data available to 
its authors that were not previously available. In this instance, we need 
not prefer the Timo-Johnson analysis to Bush's. We merely accept their 
analysis as additional corroboration for Bush. 

On balance, and after consideration of the entire record, we therefore 
conclude that neither OCRE nor Sunflower has indicated that it has a 
genuine issue of material fact to litigate. The motion for summary dispo
sition should be granted. 

II. POSSIBLE SUA SPONTE ISSUE 

, ' We have decided not to declare any sua sponte issue growing out of 
the challenged contention. The staff and applicant have persuaded us 
that the maintenance and inspection program to be applied at Perry is ad
equate with respect to missiles generated from stress corrosion cracks. 

In addition, we are favorably impressed by applicant's presentation on 
overspeed protection. The GE nuclear steam turbines have two 
separate, automatic systems to protect from overspeed failures. 24 There' 
are additional, manual systems available.2' All components that could 
contribute to a turbine-missile failure are designed to be tested on-line.26 

The testing program to be implemented by applicant equals or exceeds 
what staff requires. 27 

2) Bush at 692-96. 
24 Affidavit of Timo and Johnson at 3-6. The hydraulic system is common to these two protection 
systems. but its failure causes rapid closure of valves that would abort an overspeed event. [d. at 6. 
2' [d. at 7-8. 
261d. at 8-10. 
27 Compare Affidavit of Edward J. Turk. Senior Engineer. Nuclear Design & Analysis Section of appli
cant at 2-3 to SSER 3 at 3-6 to 3-7. 
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III. OCRE REQUEST· FOR A CONTINUANCE 

In its response to the Summary Disposition, aCRE argued that sum
mary disposition was not appropriate because certain tests to be done by 
General Electric had not been completed. It also stated that it had not 
yet had time to analyze documents received from applicant in response 
to a recent Freedom of Information Act request. 

We are convinced that the lack of availability of the General Electric. 
·study does not provide ground for a continuance. Whatever that study 
may say, applicant is bound to an inspection and maintenance program 
as to which there is no genuine issue of material fact. Although that 
study, or any study, could provide additional doubts about the genera
tion of turbine missiles, it is sheer speculation for us to reach the conclu
sion in advance that this possibility is enough to dehiy consideration of 
the issue. No. It is salutary that research continues into nuclear safety 
issues even after safety of particular systems seems assured. It is ap
propriate that the NRC act on the best information available and that 
additional research also be conducted. 

When we received aCRE's filing, however, we were concerned that 
the recently available Freedom of Information Act documents might pro
vide important information to it. Hence, we asked aCRE to flesh-out its 
request for a postponement by estimating how long a postponement was 
required. The response: that a postponement of six months is needed.28 

This was .not the magnitude of request for an extension of time that 
we contemplated. We deny the request. Despite aCRE's protestations 
that the recent hearings informed it about what is needed to try a conten
tion successfully, we have had several prior motions for summary dispo-

. sition and aCRE should be well aware of the nature .of the analysis that 
this Board applies to such motions. There has been adequate time for 
discovery, since actober 1982.29 aCRE's failure to conduct effective dis
covery during that time period may have resulted from failure to conduct 
its case diligently, but it is also possible that it has failed because there is 
no serious safety problem related to turbine missiles. There is no reason 
for us to speculate further, however; aCRE (and Sunflower) have had a 
fair opportunity to make their case and we do not believe that there is an 
important safety issue for us to pursue. 

28 Affidavit of Susan L. Hiatt at 1 (filed June 29, 1983). . 
29 LBP.82.98, 16 NRC 1459 (1982) (admitting turbine missile contention). 
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ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 9th day of August 1983, 

ORDERED 
The Summary Disposition Motion filed by the Staff of the Nuclear 

Regulatory Commission on May 31, 1983, is granted and Issue #13 is 
dismissed from this case. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
AD MINISTRA TIVE JUDG E 
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Cite as 18 NRC 228 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

. ATOMIC SA-::ETY AND LICENSING BOARD 

Before Administrative Judges: 

James L. Kelley, Chairman 
Dr. Cadet H. Hand 

Mrs. Elizabeth B. Johnson 

LBP·83·47 

In the Matter of Docket Nos. 50·361·0L 
50·362·0L 

(ASLBP No. 78·365.01·0L) 

SOUTHERN CALIFORNIA EDISON 
COMPANY, et al. 

(San Onofre Nuclear Generating 
Station, Units 2 and 3) . August 12, 1983 

The Licensing Board grants the Applicants' motion to supplement the 
record, holding that they had met their burden of demonstrating a rea
sonable assurance that medical services arrangements had been made 
for the ofTsite public in the event of a serious accident. 

EMERGENCY PLANNING: MEDICAL SERVICES 
ARRANGEMENTS 

The Commission has interpreted 10 C.F.R. § 50.47(b)(I2) on a gener
ic basis to require only that existing medical facilities be identified with 
respect to risks of radiation injury to the ofTsite public. Boards are not to 
go beyond lists of existing facilities to determine whether those facilities 
are adequate to cope with various accidents in the site-specific setting. 
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Background 

MEMORANDUM AND ORDER 
(Ruling on Offsite Medical Services Issue) 

In,our Initial Decision of May 14, 1982 (LBP-82-39, 15 NRC 1163), 
and in accord with our interpretation of 10 C.F.R. § 50.47(b)(12), we 
held that the Applicants had not met their burden of proving that ade
quate medical services had been arra~ged for members of the public off 
site who might suffer radiation injuries in a serious accident. 
Concluding, however, that short-term operation while the Applicants ad
dressed those deficiencies would not endanger the public, we authorized 
interim operation and retained jurisdiction over the offsite medical ser
vices question. 15 NRC at 1186-1200. 'Subsequently, in the course of 
ruling on a stay application, the Appeal Board expressed doubt whether 
we had correctly interpreted the medical services rule. ALAB-680, 16 
NRC 127, 136-39. Thereafter, and viewing medical services arrange
ments as potentially significant generic issues, the Commission directed 
certification to it of two legal questions bearing upon their proper scope. 
CLI-82-27, 16 NRC 883. In response to a certified Question from ,this 
Board, the Commission directed us not to proceed with a site-specific 
hearing on medical services arrangements, pending further Commission 
order. Memorandum and Order of November 19, 1982 (CLI-82-35, 16 
NRC 1510). On April 5, 1983, the Commission decided the certified 
questions (CLI-83-10, 17 NRC 528). The Commission did not address 
the medical services arrangements reflected in the record in this case. 
Rather, it gave generic guidance and directed this Board to "take any fur
ther action it deems necessary to comply with this decision." [d. at 537. 
Pursuant to procedures agreed upon among the Board and parties, the 
Applicants first submitted their position on satisfaction of section 
50.47(b)(12) requirements as they have now been interpreted by the 
Commission, supported by proposed findings of fact and conclusions of 
law and a motion to augment the record. The Intervenors and NRC 
Staff then responded to the Applicants' filings. Finally, the Applicants 
and Staff commented on the Intervenors' response. 

In the succeeding paragraphs, we will summarize the Commission's 
decision and the Applicants' position (which the Staff supports), and we 
will discuss the Intervenors' objections. We conclude that the Appli
cants' position is correct, that they have now fully satisfied the require
ments of 10 C.F.R. § 50.47(b)(12), and that no further proceedings or 
license conditions concerning medical. services, arrangements are 
necessary. 
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The Commission's Rulings 

The Commission's opinion provided separate guidance on required ar
rangements for two categories of members of the public who might be 
injured in a nuclear accident. The first category comprises persons who 
become traumatically injured and also contaminated - e.g., a person 
with a broken limb who is' also contaminated by accident debris. As 'to 
such persons, the Commission stated that -

[Tlhe arrangements that are curreritly required for onsile personnel and emergenCY 
workers provide emergency capabilities which should be adequate 'for treatment of, 
members of the general public. Therefore. no additional medical facilities or capabili
ties are required for the general public. However. faciljtie5 with which prior arrange
ments are made and those local or regional facilities which have the capability to 
treat contaminated injured individuals should be identified. Additionally. emergency 
service organizations within the plume exposure pathway emergency planning zone 
(EPZ) should be provided with information concerning the capability of medical 
facilities to handle individuals who are contaminated and injured. 

16 NRC at 530. 
The second category comprises persons who may have been exposed 

to dangerous levels of radiation. As to such persons, the Commission 
stated that -

/d. 

I' 

Treatment requires a lesser degree of advance planning and can be arranged for on 
an as-needed basis during an emergency. Emergency plans should. however. identify 
those local or regional medical facilities which have the capabilities to provide ap
propriate 'medical treatment for radiation exposure. No contractual agreements are : 
necessary and no additional hospitals or other facilities need be constructed. 

The Applicants' Position and Motion 

As the Applicants point out, this Board has already determined that 
the Applicants' medical services arrangements for onsite and emergency 
workers are in place and adequate. 15 NRC at 1244-45. ~ndeed, the find
ings on those arrangements were uncontested, although the Intervenors 
had cross-examined the Applicants' principal witness at some length. Tr. 
7731-76, 10,834-41. Pursuant to the Commission's guidance, and as 
demonstrated in their motion to augment the record, the Applicants 
have informed the offsite emergency response agencies which hospitals 
can provide medical services to persons traumatically injured and con
taminated by an accident at San Onofre. 
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With respect to members of the offsite public who may have been ex
posed to dangerous levels of radiation, the Commission has determined 
that provision of appropriate medical treatment does not require exten
sive advance planning. As that rule has now been interpreted, the only 
requirement is that the emergency plans "identify ... medical facilities 
which have the capabilities to provide appropriate medical treatment for 
radiation exposure." 17 NRC 537. In response to this requirement, the 
Applicants have submitted updated portions of the plans for.Orange and 
San Diego Counties listing the available facilities in each county. In 
addition, the Applicants have identified to the Orange County response 
agencies other hospital facilities that could provide necessary services in 
an emergency. 

The NRC Staff and FEMA Positions 

The NRC Staff has reviewed the Applicants' submissions and has 
concluded that the Applicants have met the applicable medical services 
requirements, as interpreted by the Commission. They support the Ap
plicants' motion to augment the record and proposed findings of fact, 
and propose an additional finding of fact for our consideration. 

The Staff has also submitted a document bearing the letterhead of 
"Federal Emergency Management Agency, Region IX" entitled 
"Review of Offsite Medical Services." Like some other FEMA submis
sions in this case (see, e.g., 15 NRC 1195 n.21, 1214 n.38~ Commission 
Decision of April 4, 1983, 17 NRC 536 n.12a), this Delphic document 
raises as many questions as it answers. In the first place, its position in 
the FEMA hierarchy, and therefore the weight to which it would normal
ly be entitled, is unclear. Is this a "national" view (as implied by the 
Staff's pleading), a "regional" view (as suggested by the letterhead and 
sender's title), or merely Mr. Nauman's view (as implied by the first 
paragraph of the text)? This Board has already learned the hard way that 
we cannot allow Mr. Nauman, a regional official, to present the national 
view. ALAB 717, 17 NRC 346, 381-82. 

Putting that problem to one side, we find the second and only substan
tive paragraph of this document hopelessly ambiguous. It speaks first of 
a capability to handle "contaminated and injured personnel." We can 
speculate that this phrase refers to plans for workers injured on site, an 

,area over which we no longer have jurisdiction. The last sentence refers 
in the most general way to the health and safety of the public. Nowhere 
in the document is there any explicit recognition of our primary concern 
- existing medical services for the offsite public, particularly persons ex
posed to dangerous levels of radiation. 
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That the FEMA officials may not have understood the narrow issue 
before this Board is also suggested by their apparent focus on the 
"adequacy" of offsite medical' services. Thus FEMA now tells us 
(without any explanation) that present levels of planning and existing 
medical resources in the San Onofre area "renect a capability to meet 
potential requirements." Prior to the Commission's ruling on the cer'ti
fied questions, this Board had held that arrangements for medical ser
vi~es for injured' members of the offsite public were required and that 
this Board would have to make a site-specific determination on the ade
quacy of those arrangements. 15 NRC 1196 n.24. As shown by our 
Order of October 5, 1982 (LBP-83-8C, 17 NRC 297) setting adequacy of 
medical services issues for hearing, such issues can be rather complex. 
In response to our certified question, however, the Commission directed 
us not to conduct such a hearing. And the Commission's subsequent rul
ings specify only that lists of existing facilities are to be compiled. Thus 
we read the Commission's rulings on the certified questions, particularly 
in the context in which they arose, as generic determinations on the ade
quacy of medical se'rvices arrangements. In other words, as to members 
of the offsite public who' may suffer radiation injuries, a licensing 
board's proper inquiry is quite narrow - whether existing medical facili
ties have been identified. That identification itself is to be deemed ade
quate to satisfy the rule as' a matter of law, whether the existing facilities 
are many or few, subject only to the possibility of an exception under 10 
C.F.R. § 2.758. Boards are not to go behind the list of existing facilities 
to determine whether those facilities are adequate (or inadequate) to 
cope with various accident scenarios in the site-specific setting. Thus 
FEMA's views on' the adequacy of facilities around San Onofre are 
irrelevant. 

In light of these considerations, FEMA's most recent submission' has 
not been helpful. It can remain in the record to evidence the fact that 
FEMA was duly consulted. We close on this point with two 
observations. First, while there are technical emergency planning issues 
on which FEMA's participation may be helpful or even essential, this is 
not one of them. The Board and parties in this case are perfectly capable 
of compiling a list of existing medical facilities. Second, although it adds 
nothing, neither is there anything in the FEMA submission that detracts 
from our conclusions. 

The Intervenors', Comments and Objections 

The Intervenors argue, first, that this Board must go behind the list
ings of existing medical facilities "to determine whether in any specific 
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case there is a reasonable assurance that [arrangements for adequate 
treatment] can and will happen." Comments at 3. As we have already 
explained, our reading of the Commission's opinion precludes the kind 
of site-specific analysis the Intervenors urge. Again, as we understand 
the Commission, the listing of existing facilities - whatever they may 
be - is to be deemed adequate. The Intervenors do not point to any 
specific defects in the pro'ffered listings of the kind we might consider -
,e.g., that hospital X was omitted or that hospital Y has no nuclear medi-
cine department. , , 

Among' other matters, the Intervenors argue' for a requirement that 
"implementing procedures imd SOP's" for sending people to different 
hospitals should be developed. Comments at 4. Although this may be a 
useful suggestion, we read the Commission's opinion as an exclusive 
listing of what is required under the rule. We have no power to add this 
suggestion as another requirement.. ' , 

The Intervenors ask for further hearings on 'the adequacy of medical 
arrangements for onsite workers in light of the Commission's ruling that 
such arrangements are also to serve for members of t'lie public who are 
traumatically injured a'nd contaminated. It is true that the Intervenors' 
contention as' drafted focused on the offsite public, not onsite workers, 
and that may explain why they did not pr'esent a direct case or proposed 
findings on the Applicants' plan for onsite workers. But,the Intervenors' 
statements. that they "were not litigating" the onsite arrangements and 
that "no cross-examination was tendered thereon" are not accurate. As 
we noted earlier, the Intervenors cross-examined the Applicants' princi
pal witness on this subject at some length. Thus they have alreadr,'had 
and have taken advantage of o'ne opportunity to probe the Applicants' 
onsite plans. See 15 NRC at 1175-76, 1186. It may be true as an abstract 
proposition that the Intervenors might have done more (or something 
different) with this issue if they had had the benefit of the Commission's 
guidance a1 the time. But that theoretical possibility is not a sufficient 
basis for a further hearing. First, it is significant that the Applicants' 
plans for onsite workers were quite extensive; we found them to be 
"fully adequate for that purpose." 15 NRC at 1186. Beyond that, the 
Commission's extension of the onsite arrangements to protect persons 
who may be traumatically injured and seriously contaminated off site in
volves only a very modest potential extension of those plans. It is un
realistic to expect that large numbers of people off site will, 
simultaneously, become seriously injured and contaminated, even in a 
serious nuclear accident. Tr. 11 ,059-61. Furthermore, the Intervenors 
do not point to particular features of the onsite plans as justifying their 
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request for further hearings. At this late stage, we would insist 'upon 'a 
particularized showing of need as it predicate for further hearings. ", 

The Intervenors object that the portions of the emergency plans for 
Orange and San Diego Counties in the motion to augment the record 
have not been properly authenticated. The Applicants have met this ob
jection by the Declaration of Mr. Massey and attachments thereto. 

Finally, the Intervenors propose a license condition that would require 
further listings of medical facilities and related modifications of offsite 
plans. Much of what this condition would require, and all that the Com
mission's rule requires, have already been done. We reject this proposed 
condition as unnecessary. 

Conclusions 

. In light of the foregoing, the Board grants the Applicants' motion to 
augment the record and adopts and incorporates herein by reference the 
Applicants' proposed findings of fact dated May 16, 1983. We also find 
that the NRC Staff has reviewed the Applicants' submissions of May 16, 
1983 and has determined that they reflect compliance with 10 C.F.R. 
§ S0.47(b)(12), as interpreted by the Commission. Based on the fore
going findings, the Board concludes that the Applicants have met their 
burden of proof and have demonstrated a reasonable assurance with 
respect to arrangements for medical services required by 10 C.F.R. 
§ SO.47(b) (12), as that rule has been interpreted by the Commission. 

In accordance with the foregoing findings and conclusions, the Direc
tor of Nuclear Reactor Regulation is authorized to delete any conditions 
in the operating'licenses for Units 2 and 3 of the San Onofre Nuclear 
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Generating Station concerning medical services arrangements pursuant 
to' 10 C.F.R. § SO.47(b)(12). Upon issuance of this Memorandum and 
Order, the jurisdiction of this Board wiUterminate. 

Dated at Bethesda, Maryland, 
this 12th day of August 1983. 

," 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

James L. Kelley, Chairman 
ADMINISTRATIVE JUDGE 

Dr. Cadet H. Hand 
ADMINISTRATIVE JUDGE 

Mrs. Elizabeth B. Johnson 
ADMINISTRATIVE JUDGE 
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, Cite as 18 NRC 236 (1983) LBP-83-48 

-, , 
UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

TEXAS UTILITIES GENERATING 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-445 
50-446 

(Application for 
Operating License) 

August 15, 1983 

The Licensing Board holds that it is not appropriate to supplement the 
record of an ongoing proceeding with unsolicited filings. Parties have an 
obligation to assist the Board by presenting evidence in a controlled, 
organized fashion and should await an appropriate opportunity to submit 
evidence rather than submitting documents in dribs and drabs. 

RULES OF PRACTICE: MOTION TO SUPPLEMENT THE 
RECORD 

Parties should present evidence in a controlled, organized fashion and 
the Board will not grant attempts to supplement the record on pending 
issues by making filings in dribs and drabs. 
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MEMORANDUM AND ,ORDER 
(Motion to Supplement and Correct Record) 

Citizens Association for Sound Energy (CASE) filed a motion on 
August 3, 19.83, regarding the completeness of the record in this case. 
That motion, which was opposed by Te'Xas Utilities Generating 
Company, et aI., is denied for lack of ripeness. 

CASE filed material for the record because of its concern that the 
Licensing Board be kept informed. However, with the exception of 
Board Notification Procedures applied by the Staff of the Nuclear 
Regulatory Commission, we do not consider it appropriate for a party to 
"supplement" the record with respect to issues that may still be heard in 
this case. By awaiting a possible hearing, which might occur either with 
respect to our recently issued Proposed Initial Decision or with respect to 
the ongoing investigations being conducted by the Office of 
Investigation, CASE will be able to assist the Board by presenting its 
evidence in a controlled, organized fashion. Such a presentation woufd 
be far more helpful to the Board than would a series of dribs and drabs 
that would require the Board to organize and make sense of the record 
for itself. In this instance, the filing of affidavits prior to a hearing in 
which direct testimony likely would be elicited is especially 
nonproductive. 

On the other hand, we agree with CASE and with the July 27, 1983 
motion by the State of Texas, that the transcript of our telephone 
conference of July 20, 1983 should be corrected. The State of Texas 
took the position in that telephone call that it would stipulate to the 
content of interviews that it had conducted providing that the stipulation 
included reference to the position of the witnesses that Mr. Atchison 
had not been fired because he had engaged in protected activities. We 
note that this is the same conference in which we "denied" CASE's 
motion for reconsideration on thermal stress. The transcript states, 
erroneously, that we "applied" the motion. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 15th day of August 1983, 

ORDERED 
Citizens Association for Sound Energy's motion to supplement the 

record, filed on August 3, 1983, is denied for lack of ripeness. However, 

237 



the transcript shall be considered to be corrected pursuant to the 
accompanying memorandum. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 
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HOUSTON LIGHTING AND POWER 
COMPANY, at al. 

(South Texas Project, 
Units 1 and 2) August 16, 1983 

The Licensing Board denies a motion by an intervenor for reconsidera
tion of LBP-83-37, which declined t.o admit a financial qualifications con
tention or to recommend to the Commission (pursuant to 10 C.F.R. 
§ '2.758) that the rule prohibiting consideration of financial qualifications 
contentions be waived. 

RULES OF PRACTICE: CHALLENGE TO COMMISSION 
REGULATIONS 

To make a prima/acie showing under 10 C.F.R. § 2.758 that a regula
tion should be waived, a stronger showing than would be required to in
troduce a new contention must be made. Evidence would have to be pre
sented demonstrating that the facility under review is so different from 
other projects that the rule would not serve the purposes for which it 
was adopted. 
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MEMORANDUM·AND ORDER 
(Denying CCANP Motion for Reconsideration 

. of LBP-83-37) 

In our Memorandum and Order dated July 14, 1983, LBP-83-37, 18 
NRC 52, we denied the motion of Citizens Concerned About Nuclear 
Power (CCANP) for admission of. a new contention, dealing with the 
Applicants' financial qualifications to "complete and operate" the South 
Texas Nuclear Project (STNP). We also declined CCANP's request for 
us to certify to the Commission, pursuant to 10 C.F.R. § 2.758, a recom
mendation that the regulation prohibiting consideration by licensing 
boards of the financial qualifications of regulated utilities be waived for 
this proceeding. 

On July 29, 1983, CCANP filed a motion for reconsideration of 
LBP-83-37. We believe.that the reasoning in LBP-83-37, supplemented 
by. the comments below, essentially covers the points raised in .the 
motion for reconsideration and, accordingly,"we are denying the motion" 

Only a few additional comments are warranted: 
" 1: CCANP is claiming we adopted too stringent a standard for 

determining that waiver of an NRC rule" is justified. It asse.rts that it 
need only make a prima facie showing that the Applicants' ability to 
demonstrate their financial qualifications is "not substantially certain." 

We disagree. Even under the rule in effect prior to March 31, .1982, 
under which consideration of the financial qualifications of a utility was 
permitted, the standard was whether there was "reasonable assurance" 
of an applicant's financial qualifications. 10 C.F.R. § 50.33(0 (1982). To 
make a pr;ma/ac;e showing under 10 C.F.R. § 2.758 for waiving the cur
rent rule, a stronger showing than lack of reasonable" assurance would 
have to be made. "Unusual and compelling circumstances" is the stan
dard we referred to in LBP-83-37. To satisfy that standard, CCANP 
would have to present persuasive "evidence," not "bare allegations." 
Cj. Pacific Gas and Electr;c Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), CLI-81-5, 13 NRC 361, 362-63 (1981). And, in 
particular, it would have to present evidence that the STNP is so dif
ferent from other projects that the rule would not serve the purposes for 
which it was adopted. CCANP has not made the requisite showing con
cerning HL&P's financial qualifications. 

t On August 12: 1983. we advised the NRC Staff. and suggested that the Staff inform the" Applicants. 
that a response to the motion for reconsideration would not be necessary. Cf. Maine Yankee A/omic 
Power Co. (Maine Yankee Atomic Power Station). ALAB·166. 6 AEC 1148.1150 n.7 (1973). 
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2. CCANP has provided additional information concerning what it 
regards as the inadequacies of Region IV inspection efforts. In 
LBP-83-37, we recognized that, in limiting the financial qualifications 
review, the Commission placed some reliance on NRC's inspection 
efforts. But we found that the Commission was well aware, when it 
amended its rule, of the asserted 1979 deficiency to which CCANP 
directed our attention. We also noted that there has been significant 
reorganization and restructuring of NRC's inspection functions in the 
recent past. Even if we were, to ac~ept the additional information con
cerning the effectivene~s of Region IV inspection efforts which CCANP 
has provided, it would not alter our opinion that CCANP has not shown 
that this proceeding is different from the general run of proceedings in
volving reactors subject to Region IV inspection efforts. Nor have we 
been provided with any connection between the inspectors now being 
criticized by CCANP and the South Texas facility. The current criticism 
mayor may not be justified. Acceptance of CCANP's arguments would 
effectively dictate a waiver of the financial qualifications rule for every 
Region IV reactor. On the basis of the information before us, we are' not 
prepared to make any such waiver recommendation to the Commission. 

3. In declining to recommend a waiver of the financial qualifications 
regulation, we wish to stress that we are merely applying NRC rules as 
we understand them. We are not indicating any agreement or disagree
ment with the current rule. CCANP's arguments for waiv'er appear to us 
to represent a 'dissatisfaction with the new rule and' a showing why that 
rule may not be appropriate as a matter of policy, rather than a showing 
that the regulation is particularly inapplicable to STNP. While we have 
indicated that CCANP would perhaps have succeeded under the prior 
rule in introducing a late-filed financial qualifications contention, we 
must recognize that such rule is no longer in effect and that the rule 
change must be accorded some substance. .' 

For the reasons stated, it is, this 16th day of August'1983,' , 
ORDERED 
That CCANP's Motion for Reconsideration of LBP-83-37 is denied. . . 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 
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CONSUMERS POWER COMPANY 
(Midland Plant, Units 1 and 2) August 17, 1983 

The Licensing Board denies a motion by an intervenor to reopen the 
record, on the grounds that the facts asserted to justify reopening do not 
fall within the scope of an admitted contention and, in addition, are not 
of sufficient safety significance to warrant a reopening of the record. 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

Where the entire record of a proceeding is not closed and an initial de
cision has not been issued, a party seeking to reopen the record on 
issues the adjudication of which have been completed must demonstrate 
that the matter it wishes to have presented is (1) timely presented, and 
(2) addressed to a significant issue. The timeliness inquiry is subsidiary 
to the significance of the material to be considered. Where an initial deci
sion has been issued, a party must additionally demonstrate that the 
matter is susceptible of altering the result previously reached. 
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A party moving to reopen a record must offer significant new evidence 
and not merely "bare allegations" or new contentions. Pacific Gas and 
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
CLI-81-S, 13 NRC 361, 362-63 (1981). 

MEMORANDUM AND ORDER 
(Denying Motion to Reopen Record on Containment Cracks) 

During the evidentiary hearing session on June 27, 1983, Ms. Barbara 
Stamiris, an intervenor in this consolidated OL/OM proceeding, moved 
to reopen the record on her Contention 4 (Tr. 17,988-92, 17,994-96).1 
The Applicant and NRC Staff filed responses dated July 18, 1983 and 
July 22, 1983, respectively, opposing the motion. During the hearin'g 
session on August 4, 1983, we heard Ms. Stamiris' reply to the responses 
of ,the Applicant and Staff (Tr. 20,481-96)' For the reasons which 
follow, we find that the grounds relied on by Ms. Stamiris do not estab
lish 'a set of facts which would be encompassed by Contention 4 and, in 
addition, are not of sufficient safety significance to warrant a reopening 
of the record. 

A. Positions of the Parties 

1. Contention 4 asserts, in pertinent part, that 

Consumers Power Company performed and proposed remedial actions regarding 
soils setllementthat are inadequate as presented because: 

••• 
C. Remediaf soil settlement actions are based on untested assumptions and inade

quate evaluation of dynamic responses of those structures to such things as 
~ewatering, differential soil settlement, and seismic characteristics: ' 

[a-d, four listed structures, not inciuding containment1 

I The contention referred to is Contention 4 of the OM proceeding, as set forth in our Pre hearing Con
ference Order dated October 24, 1980 (unpublished). 
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D. Permanent dewatering 

1. would change the water table, soil and seismic characteristics of the dewa
tered site from their originally approved PSAR characteristics - characteris
tics on which the safety and integrity of the plant were based, thereby 
necessitating a reevaluation of these characteristics for affected Category I 
structures; 

2. may cause an unacceptable degree of further settlement in safety related 
structures due to the anticipated drawdown effect; 

• • • 

Prehearing Conference Order, dated October 24, 1980, at Appendix pp;. 
5-7. 

In support of her motion to reopen the record, Ms. Stamiris cites 
reports of containment cracks in Unit 1 set forth in Inspection Report 
83-01, dated February 25, 19832 (Stamiris Exh. 50) (derived from an in
spection conducted on January 11-'14", 1983), together with a memoran
dum from Darl Hood (NRC Project Manager) to files, dated January 19, 
1983 (Sinclair Exh. 5), enclosing a record of telephone discussions be
tween the Staff, the Staffs consultants, Consumers and Bechtel 
concerning, inter alia, a "possible explanation" for uneven settlement at 
the north end of the Main Auxiliary Building - namely, that 

The dewatering for underpinning is causing an uneven immediate settlement over a 
relatively large area in the thick glacial ti11layer. 

Ms. Stamiris also cites certain Stone & Webster reports which assertedly 
indicate that unanticipated dewatering was necessary to control 
groundwater seepage in soils underpinning excavations. She claims that 
the OM record does not include any assessment of the containment 
cracks or whether the integrity of the glacial till is an adequate founda
tion for safety-related structures when affected by "soils remedial mea
sures or other soils conditions causing· degradation in its essential foun
dation properties" (Tr. 17,991). She explains that the cracks in the Unit 
1 containment "may be an example of how the soils remedial fixes 
themselves have the capacity to produce irreversible damage to safety 
class structures" (Tr. 17,992). In essence, she is claiming that the con~ 
tainment cracks resulted from differential settlement of the till which un-

2 This report was attached to a letter and Notice of Violation dated March 4, 1983, and was distributed 
to the Board and parties on that date. 
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derlies the containment structures, and that the differential settlement 
was caused by dewatering. 

2. In opposing Ms. Stamiris' motion, the Applicant claims both that 
the motion was not submitted in a timely fashion and that it does not 
raise a significant safety issue. With respect to timeliness, it claims that 
Ms. Stamiris should not have waited until June 27, 1983 to file a motion 
based on an inspection report served on March 4, 1983 (and presumably 
received by Ms. Stamiris shortly thereafter). As for safety significance, 
the Applicant supplied the affidavits of Dr. Palanichamy Shunmugavel 
and Dr. W. Gene Corley (both of whom have previously appeared as 
witnesses in this proceeding). In sum, they concluded that: 

1. The containment cracks occurred prior to the time the contain
ment coating was applied in 1971. Therefore, they are not relat
ed to dewatering or any soils remedial action. 

2. The containment crack patterns do not suggest that the cracks 
were caused by settlement. Moreover, there has not been any 
unusual or unexpected settlement' of the containments at 
Midland. 

3. The containment cracks are not unexpected in the locations 
where they are found and do not represent any safety problem. 
This will be confirmed by mapping the cracks before and after 
and by monitoring the cracks during the structural integrity 
test. 

Through its pleading, the Applicant made a commitment to carry out 
the crack monitoring program referenced in paragraph 3, above (as de
scribed in Dr. Shunmugavel's affidavit and approved by Dr. Corley). 

3. The Staff took a somewhat different approach. It perceived Ms. 
Stamiris' motion as raising five issues (Staff response, pp. 2-3):, 

Issue 1: Need for the OM record to contain a general discussion of the cracks in the 
containment building discovered by the Staff in January. 1983 and docu
mented in Inspection Report 83-01. (Stamiris Exhibit SO) (Tr.-17,991) 

Issue 2: Fact that the OM record contains no evidence on the competence of the gla
cial till. (Tr. 17,991) 

Issue 3: More specifically, the cracks in the containment call into question the compe
tence of the glacial till, and cast doubt on the acceptability of underpinning 

'structures down to the till. (Tr. 17,990, 17,992) 

Issue 4: Possibility that dewatering is causing uneven settlement of the till. (Tr. 
17,990-92) 

Issue 5: Need to explore comments made during telephone calls held on January 11 
and 12, 1983. The participants were CPC, Bechtel, the Staff and the Stairs 
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consultants. The purpose of the call was to discuss settlement records for the . , 
benchmarks associated with the' underpinning of the two Electrical Perietra. ' 
tion Areas. In the course of the call CPC speculated that a possible cause' of 
a larger amount of settlement occurring at the north end of the auxiliary 
building was due to dewatering. (Tr. 17,990) v, 

It found the first two of these issues not to involve the proposed reme': 
dial fixes and hence not to fall within the scop~ of the contention sought 
to be supplemented byMs. Stamiris. Moreover, as to questions concern
ing the foundation competency of the glacial till (including the effects of 
dewatering on that till), the Staff notes that those questions have,already 
been addressed in this proceeding and that Ms. Stamiris' assertion to the 
contrary is incorrect. 

With respect to what it regards as "new" information - i.e., the sug
gestion during the January 11, 1983 conference call that a larger amount 
of settlement at the northern end of the auxiliary building was due to 
dewatering, and the discovery of cracks in the containment building -
the Staff takes the position that the information is not significant enough 
to warrant reopening of the record. In support of this position, the Staff 
offered the affidavits of Mr. Joseph Kane and of Mr. Frank Rinaldi 
(both of whom have also previously appeared as witnesses in this 
proceeding). In general, Mr. Kane stated that settlement resulting from 
dewatering had been expected and, in fact, was less than had been 
anticipated. Although the Staff has not yet ascertained the cause of the 
containment cracks, Mr. Kane concluded that the cause was not differen
tial settlement. That being so, the Staff asserted that an insufficient basis 
was proffered to reopen the record on Contention 4. 

B. Applicable Criteria 

1. The Applicant characterizes Ms. Stamiris' motion as an attempt 
"to add a new contention after the close of the record." On that basis, it 
asserts that Ms. Stamiris must satisfy (I) the specificity and basis re
quirements in 10 C.F.R. § 2.714(d)~ (2) the standards for admitting a 
late· filed contention set forth in 10 C.F.R. § 2.714(a)(I)~ and (3) the 
criteria established in case law for reopening the record, citing Pacific 
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 
2), CLI-82-39, 16 NRC 1712, 1714-15. (l982)~ CLI-81-5, 13 NRC 361, 
364 (l98I)~ and Detroit Edison Co. (Enrico Fermi Atomic Power Plant, 
Unit 2), ALAB·730, 17 NRC 1057, 1065 & n.7 (1983). It outlines the 
criteria for reopening the record by referring to the summary of those 
criteria presented by the Appeal Board in Fermi, supra, to the effect that 
a party must demonstrate that the matter it wishes to have presented is 
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0) timely presented, (2) addressed to a significant issue, and (3) sus
ceptible of altering the result previously reached. The Applicant adds 
that, in ruling upon a motion to reopen the record, we may take into ac
count affidavits and other evidentiary material as if ruling on a motion 
for summary disposition. Vermont Yankee Nuclear Power Corp. 
(Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 
523-24 (1973). 

2., In discussing the standards for considering Ms. Stamiris' 
motion, the Staff refers only to the criteria for reopening the record. It 
stresses that "the proponent of a motion to reopen bears a heavy 
burden,'~ citing Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit 2), ALAB-486, 8 NRC 9, 21 (978). In order to satisfy 
that burden, according to the Staff, the motion must be timely presented 
and addressed to a significant issue. See also Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 
NRC 876, 879 (1980); Kansas Gas and Electric Co. (Wolf Creek 
Generating Station, Unit 0, ALAB-462, 7 NRC 320, 338 (978). Ac
cording to the Staff, significance has long been interpreted as "of major 
significance to plant safety.'! Vermont Yankee Nuclear Power Corp. 
(Vermont Yankee Nuclear Power Station), ALAB-124, 6 AEC 358, 365 
(973). As had the Applicant, the Staff pointed out that a party moving 
to reopen the record must offer significant new evidence and not merely 
"bare allegations" or new contentions. Diablo Canyon, CLI-8l-5, supra, 
13 NRC at 362-63. ' 

.. ,3. Ms. Stamiris, in replying to the Applicant's exposition of the stan
dards applicable to her motion, disavowed any intent to add a new and 
different contention (Tr. 20,481). She claims that only the criteria for a 
motion to reopen should govern. She delineates those criteria in the 
same terms as the Applicant and claims that her motion satisfies those 
standards (Tr. 20,482). 
: 4. ,We agree with the Staff that Ms. Stamiris' motion presents essen

tially five issues (as set forth above). We also agree that the first two 
issues, standing alone, are not encompassed within Contention 4, since 
they do not directly raise questions concerning the adequacy of remedial 
actions (the subject of Contention 4). Since Ms. Stamiris has indicated 
that she does not wish to proffer a new contention but only to reopen 
the record on an existing contention, we will not consider the first two 
issues, as outlined by the Staff.3 That being so, the standards we will 

3 We note that, contrary to Ms. Stamiris' claim, the record does include significant information on the 
competency of the glacial till, as outlined in the responses of the Applicant (pp. 4·5) and StafT (pp. 5·6). 
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apply to our consideration of Ms. Stamiris' motion will be those applica
ble to reopening a record, and not the standards for the adequacy of con
tentions or for the acceptance of late-filed contentions. 

The criteria outlined by the Applicant (and apparently accepted .by 
Ms. Stamiris) are more stringent than those which properly govern the 
motion before us. In this situation, the record is not yet closed in the 
OM proceeding, in which Contention 4 has been litigated. Instead, only 
the hearing of certain issues has been completed. However, all of the 
cases but one cited by the Applicant (and the StafT as well) for defining 
the criteria for reopening a record involved situations where not only 
had the record been closed but an initial decision had been'issued. See 
Diablo Canyon, CLI-82-39, CLI-8l-5, and ALAB-598, supra; Fermi, 
ALAB-730, supra,· TMI, ALAB-486, supra; and WolfCreek, ALAB-462, 
supra. In Vermont Yankee; ALAB-124 and ALAB-l38, supra, the entire 
record was closed although an initial decision had not been issued at the 
time the motion was filed. ALAB-124, supra, 6 AEC at 363. Only where 
an initial decision has been issued must a movant to reopen a record es
tablish that the material sought to be presented is susceptible of altering 
the result previously reached. Three Mile [sland, ALAB-486, supra, 8 
NRC at 21. Absent a decision, there is no result to be altered. Thus, the 
third criterion advanced by the Applicant (although not by the Stam 
does not apply to Ms. Stamiris' motion. 

The closest decision we have found to the factual situation before'us 
(not cited by either the Applicant or Stam involved a situation where, 
although a partial initial decision on certain questions had been issued, 
the record of the entire proceeding was not closed when a motion to 
reopen was filed. Wisconsin Electric Power Co. (Point Beach Nuclear 
Plant, Unit 2), ALAB-86, 5 AEC ~76 (1972). There, the Appeal Board 
indicated that the motion had to be timely and raise issues '~of 
substance"; these are essentially the first two criteria advanced by the 
Applicant and accepted by the StafT and Ms. Stamiris. Collectively, all of 
these decisions suggest that these two criteria would similarly govern 
the situation before us. Accordingly, we will.apply them to Ms. Stamiris' 
motion. In doing so, we also will take account of the fact that the burden 
for reopening the record of a proceeding not yet closed (such as this 
one) may be somewhat less than if the record of the proceeding had 
been closed. See Vermont Yankee, ALAB-138, supra, 6 AEC at 523 n.12. 

C. Board's Ruling 

1. Applying the foregoing standards to Ms. Stamiris' motion, we need 
not dwell long on the timeliness question. For, as the Appeal Board has 
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stressed, the timeliness inquiry is clearly subsidiary to the significance of 
the material to be considered: 

A board need not grant a motion to reopen which raises matters which, even 
though timely presented, are not of "major significance to plant' safety" •••. By 
the same token, however, a matter may be of such gravity that the motion to 
reopen should be granted notwithstanding that it might have been presented earlier 
• • *. 

Vermont Yankee, ALAB-138, supra, 6 AEC at 523 (citations omitted). 
Given that guidance, we turn directly to the significance of the matters 
sought to be raised by Ms. Stamiris, without considering whether her 
delay from mid-March to late June 1983 in submitting the motion might 
prove fatal to her motion.4 

2. Of primary importance is the explanation provided by both the 
Applicant and Staff of the meaning of the conference call statement con
cerning the possible effect of dewatering the glacial till on differential 
settlement of the auxiliary building, on which Ms. Stamiris relies. It is 
clear from the enclosure to the January 19, 1983 memorandum (in 
which that statement appears) that dewatering was one of three 
"possible explanations" of differential settlement which representatives 
of CPC/Bechtel and the Staff had discussed. According to the Staff, the 
three possible explanations had been offered by Consumers' consultants 
(Kane Aff., p. 2).5 Later in the same document, the Staff expressed its 
opinion that "the relatively small settlement values and the trends of 
that data which have been recorded to date are a result of temperature 
changes" (Sinclair Exh. 5, Enclosure, p. 4). In other words, the apparent 
differential settlement observed at the auxiliary building was not the 
result of dewatering. 

Beyond that, both the Applicant and Staff have provided affidavits in
dicating that the total amount of settlement of the containment buildings 
to date has ,been less than previously predicted and analyzed. The total 
settlements recorded up to May 7, 1983 are 1.32 inches for Unit 1 and 
0.92 inch for Unit 2 and a maximum differential settlement of approxi
mately one-half inch at both units. These settlements reflect the effects 
of structural loadings as well as temporary and permanent dewatering. 
Kane Aff., p. 3. Total predicted settlement during the 40-year life of the 
plant is 2.4 inches for Unit 1 and 2.3 inches for Unit 2 (Staff Exh. 14, 

4 We note, however, that in evaluating timeliness we may consider such factors as when the significance 
of an Issue can be fully appreciated and the complexity of the issue. Point Beach. ALAB.86, :supra,S 
AEC at 378. 
5 Mr Kane is the StatT member who authored the enclosure to the JanuarY 19, 1983 memorandum in 
which the statements in question appear. 
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SSER-2, p. 2-41), or about 2.5 inches (Shunmugavel AfT., p. 10). The 
StafT attributed 0.4 inch of the observed settlement to dewatering, but it 
stresses that in its SSER-2 evaluation it had predicted 0.6 inch of settle
ment due to dewatering (Kane AfT., p. 5). The Applicant had predicted 
0.8 inch of settlement from dewatering (Shunmugavel AfT., p. 10; 
Corley Aff., p. 4). The Staff expressed the opinion that, given the 
amount of settfement observed and attributable to dewatering, the 
cracks in the containment were not likely to have emanated from efTects 
of the dewatering system on the glacial till (Kane AfT., p. 3). . 

During her oral reply (Tr. 20,492-96), Ms. Stamiris and her counsel, 
also expressed concern that the predicted value of settlement of contain
ment buildings due to dewatering (0.6 inch by the StafT and 0.8 inch by 
the Applicant) applied to the lifetime 'of the plan!; and, since 0.4 inch 
has already occurred, future settlement due to dewatering may exceed 
the predicted value. Careful reading, however, shows nothing in the 
Kane affidavit, SSER-2, or the FSAR to indicate that future settlements 
of containment buildings caused by dewatering are to be expected after 
that caused by initial lowering of the water table to about 590 feet, 
which has already occurred (Kane AfT., pp. 4-5). Even if Ms. Stamiris' 
interpretation were correct, the proportion of measured-to-predicted set
tlement from dewatering is not significantly difTerent from the propor
tion of measured-to-predicted total settlement for the containment 
buildings.6 This similarity between measured-to-predicted settlements 
does not lend credence to Ms. Stamiris' concern that settlement due to 
dewatering has been excessive. 

The only other grounds for questioning the dewatering system are the 
Stone & Webster reports referred to by Ms. Stamiris (Tr. 17,991) as al
legedly showing that greater dewatering than originally predicted 'had 
been found to be necessary. We agree with the Applicant (response, pp. 
3-4) that Ms. Stamiris has misinterpreted the reports in question . 
. The dewatering system is the only remedial action contemplated by 

Contention 4 with respect to which Ms. Stamiris has attempted to 

6 Proportion of measured-to-predicted selllement from dewatering is 

0.4 !nch _ 67%' 
0.6 Inch 
0.4 inch _ 50% 
0.8 inch -

Portion of measured-to-predicted total senlement is 

(Stam 

(Applicant> 

1.32 ~nch ~ 55% (U . 1) O. 92 ~nch "" 40% (U . 2) 
2.4 Inch nit 2.3 Inch nit 

1.32 ~nch = 53%' (U . 1) 0.92 ~nch = 37% (U ' 2) 
2.S Inch nil 2.5 Inch nit 
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demonstrate a· relationship to the containment cracks. On the basis of 
the information provided by the Applicant and Staff, it appears that the 
containment cracks cannot be reasonably attributable to the dewatering. 
That being so, what we have before us is reduced to "bare allegations," 
not the evidence required to justify reopening of the record on Conten
tion 4. Diablo Canyon, CLI-81-S, supra, 13 NRC at 362-63. 

We might add that, given the lack of any persuasive connection of the 
cracks to dewatering, we have not attempted to evaluate the Applicant's 
position that the cracks originated prior to the installation or operation 
of the dewatering. system,· and that the cracks have no safety 
significance. Answers to those questions would not provide the requisite 
nexus of the cracks to remedial actions covered by Contention 4. 
Moreover, the Staff itself has not completed its review of either the 
cause or the significance of the containment cracks. We note, however, 
that Dr. Corley's affidavit, as well as prior testimony in this proceeding, 
indicates that the existence of cracks in concrete structures is not unex
pected and does not per se reflect any safety concern. Corley Aff., p. 2~ 
Wiedner, prepared testimony, fol. Tr. 10,790, at pp. 28-29; Sozen, pre
pared testimony, fol. Tr. 10,950, Attachment 1, pp. 1.1-1.3, 2.2. In 
terms of evaluating the significance of the containment cracks, both the 
Applicant and Staff refer to the structural integrity test which the Appli
cant must perform, and the Staff indicates that it will defer completion 
of its evaluation of the cracks until after the test has been completed 
(Rinaldi Aff.>. In addition, we accept the Applicant's commitment to 
perform the crack monitoring which it has outlined.7 From what we 
have before us, we find no basis for concluding that applicable regulatory 
standards will not be met or that public health and safety will be compro
mised by the method selected by the Applicant and Staff for resolving 
the questions surrounding the containment cracks. 

Based on the foregoing, and particularly the lack of any credible con
nection of the observed containment cracks to the remedial activities 
questioned by Stamiris Contention 4, it is, this 17th day of August 1983, 

ORDERED 
1. That Ms. Stamiris' Motion to Reopen the Record on her Conten

tion 4 is denied. 

7 Our action here is not to be taken as precluding the NRC StafT rrom requiring a more stringent. or 
difTerent. crack monitoring program. ir it should deem such a program to be warranted. 
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2. That the Applicant is directed to undertake the crack monitoring 
program to which it has committed in its pleading responding to Ms. Sta
miris' motion. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 253 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-S3-51 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Dixon Callihan 
Dr. Richard F. Cole 

In the Matter of Docket Nos. STN 50-454-0L 
STN 50-455-0L 

(ASLBP No. 79-411-04-PE) 

COMMONWEALTH EDISON COMPANY 
(Byron Nuclear Power Station, 

Units 1 and 2) August 17, 19S3 

The Licensing Board reports on its in camera receipt of information 
concerning pending investigations and inspections. 

RULES OF PRACTICE: PRODUCTION OF NRC 
INFORMATION 

Pursuant to 10 C.F.R. § 2.744(c) and the Commission August 5, 1983 • Statement of Policy - Investigations and Adjudicatory Proceedings, 48 
Fed. Reg. 36,358, the Licensing Board may receive exclusively In 
camera information from the Office of Inspection and Enforcement and 
the Office of Investigations concerning pending inspections and 
investigations. 
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RULES OF PRACTICE: PRODUCTION OF NRC 
INFORMATION 

Although 10 C.F.R. § 2.744(c} refers only to NRC documents which 
may be presented for the presiding officer's exclusive in camera inspec
tion for relevancy and exemption under 10 C.F.R. § 2.790, the Commis
sion's August 5, 1983 Statement of Policy, Investigations and Adjudica
tory Proceedings, 48 Fed. Reg. 36,358, authorizes the presiding officer 
also to inspect non-documentary information in camera and exclusive of 
other parties. . 

MEMORANDUM AND ORDER 

On August 5, 1983 the NRC Staff moved for reconsideration of the 
Board's July 1, 1983 order (unpublished) requiring the parties to present 
evidence on pending inspections and investigations into Hatfield Electric 
Company's quality assurance program at Byron. The Staff reque'sted in
stead thai the Board receive, in camera and exclusively to the Board, 
explanations of the allegations which gave rise to the pending 
inspections. . 

We found authority for the exclusive in camera presentation in 10 
C.F.R. § 2.744(c) (pertaining to documents) and in the Commissioh's 
August 5, 1983 Statement of Policy - Investigations and Adjudicatory 
Proceedings, 48 Fed. Reg. 36,358 (pertaining to general information).' 
Accordingly, on August 9 we received exclusively and in camera, by 
means of an information deposition, information from Region III, Office 
of Inspection and Enforcement (IE). On August 10 we received exclu
sively and ill camera more information from Region III and information 
from the Office of Investigations (01). 

As a result of these presentations, we have determined that some of 
the pending inspections by the Office of IE are of no interest to the 
Board. All other pending IE inspections and all pending investigations 
by 01 are in early stages and respective evidentiary presentations now 
would not produce reliable results. Moreover, to receive an immediate 

, The Applicant and Intervenors agreed that the Board may receive documents for its exclusive consider
ation but objected to an oral presentation. They argued that the only relevant regulation presently in 
force. ~ 2.744(c). permits exclusive examination of documents only. We ruled. however. that the Com
mission authorized a broader inquiry by the August 5 policy statement and that the policy statement is. 
in effect. the Commission's generic sua SpOil/£' action under ~ 2.758 expanding the regulations tempo
rarily to meet recent developments in adjudications. The Commission noted the need for broader au
thority to review protected information pending the completion of investigations during adjudications. 
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evidentiary presentation on the pending inspections and investigations 
would disrupt the IE inspectors and OI investigators and would cause a 
delay in the ultimate resolution of the respective allegations. 

Reports of completed inspections and investigations will be provided 
to the Board and parties as l soon as they are available for disclosure and 
will be considered as new information on a case-by-case basis. 

The transcripts of the exclusive in camera presentations will be served 
on the public record when the respective inspections and investigations 
have been completed except where necessary to protect privileged 
information, i.e., the identity of allegers. The NRC Staff and Office of In
vestigations are reviewing the in camera transcripts to determine which 
portions heed not be confidential and these portions will be released as 
soon as possible. 

Accordingly: 
(1) The Board's order of July 1, 1983 directing the NRC Staff to pre

sent evidence on pending investigations in a reopened proceeding is 
vacated. 

(2) The Board's request of June 21, 1983 to the Office of Investiga
tions for cooperation in the reopened proceeding has been satisfied. 

(3) The evidentiary record on the hearing reopened pursuant to ,the 
Board's order of June 21, 1983 was closed on August 12, 1983 (Tr. 
802I) and will remain closed until further order. The Board does not 
foreclose all possibilities that it might inquire again into the status of 
pending inspections and investigations. 

Bethesda, Maryland 
August 17, 1983 

, ,j 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Ivan W. Smith, Chairman 
ADMINISTRATIVE LAW JUDGE 
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Cite as 18 NRC 256 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Sefore Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. Bright 

LBP.83~52 

In the Matter of Docket Nos. 50·440·0L 
50·441·0L 

CLEVELAND ELECTRIC ILLUMINATING ' 
COMPANY, et a/. , 

(Perry Nuclear Power Plant, 
. Units 1 & 2) 

'f '1 

. August 18, 1983 

The Licensing Board reopens its record on quality assurance on its 
own motion, in order to receive written filings concerning a document 
that was filed by an intervenor and that apparently indicates serious 
problems not covered in prior testimony. Intervenor's motion to reopen 
the record is denied because the failure to introduce this evidence into 
the record at an earlier time was due to intervenor's failure to pursue its 
discovery rights in a timely fashion. 

RULES OF PRACTICE: REOPENING THE RECORD 

When the entire record has not been closed, the record on a single 
issue may be reopened on a showing that the motion to reopen is timely 
and raises an issue of substance. However, a motion is not timely if it is 
based on information that should have been discovered prior to an evi· 
dentiary hearing. 

256 



',LICENSING BOARDS: OBLIGATION TO COMPLETE THE 
RECORD 

When an intervenor brings important information to light, the Board 
must inquire further in order to have a complete record even if the infor
mation should have been filed at an earlier time. This action is partic
ularly appropriate when the new information casts new light on earlier 
testimony. 

MEMORANDUM AND ORDER 
(Motion to Reopen) 

On July 13, 1983, Ohio Citizens for Responsible Energy (OCRE) filed 
a Motion to Reopen the Record on Quality Assurance. We consider the 
motion I to be untimely and are therefore denying it. However, OCRE's 
concern about the L.K. Comstock Engineering Company, Inc. 's 
(Comstock) use of inspectors on tasks for which they were not certified, 
is of such potential safety importance that we consider this to be a gap in 
our record and will require the filing of further evidence in order to fill 
that gap. 

I. LEGAL STANDARD 

Many of the cases cited to us by the parties are addressed to motions 
to reopen the record of a case after an initial decision on all or a portion 

'of the record has been written. Those precedents are not applicable 
here. Instead, we need only find that OCRE's motion is timely and that 
it raises an issue of substance.2 We need not find that it would change 

, the result on an issue that we have not yet decided, even though findings 
of fact have already been filed. 

I The motion is supported by Sunnower Alliance Inc., I!t 01. (Sunnower) and opposed by the StafT of 
the Nuclear Regulatory Commission (starn and by Cleveland Electric Illuminating Company 
(applicant). 
2 Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB-86, 5 AEC 376 (1972); see 

also Consumers Power Co. (Midland Plant, Units I and 2), LBP-83-S0, 18 NRC 242, 248 (l9K3). 
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II. UNTIMELINESS OF .MOTION 

Despite the appropriateness of this somewhat more relaxed standard, 
the motion must be denied because Sunflower Alliance Inc., el al.'s 
(Sunflower's) motion is untimely. Although aCRE's request is founded 
on material it first obtained on June 22, 1983, the reason for this late re
ceipt was entirely within aCRE's control. The information was received 
in response to a Freedom of Information Act (FOIA) request that 
aCRE filed on April 15, 1983, but that it could have filed months 
earlier. 

The information aCRE obtained consisted of two documents that 
have been in existence on or before August 6, 1982. Had aCRE filed its 
Freedom oflnformation Act request earlier, or had it filed an appropriate 
request for documents as part of the discovery process in this case, it 
could have obtained these documents well in advance of the hearing. 
Had it done so, these documents could have been used for its cross
examination of applicant and staff witnesses. This would have clarified 
the issues in a fair and efficient manner, providing the kind of assistance 
to this Board which parties must provide in order to fulfill their hearing 
responsibilities. 

Under the circumstances, we cannot condone this untimely approach 
to discovery by granting the motion to reopen the record. Nevertheless, 
aCRE has brought new information to our attention. It raises questions 
concerning the completeness of our record and imposes on us the obliga
tion to satisfy ourselves that we understand the full implications of the 
matters aCRE has raised. 

III. IMPORTANCE OF SOME OF tHE NEW INFORMATION 

When new information is submitted to this Licensing Board, we have 
the responsibility to review the information and decide whether it casta 
sufficient doubt on the safety of Perry so that its inferences must be logi
cally and reasonably addressed and resolved. We think that some of the 
issues brought to our attention by aCRE require our consideration and 
accordingly we will reopen the record for the limited purpose of receiving 
written evidence from the parties. 

The most serious matter presented to us is an August 6, 1982 letter 
from V.A. Eichler (Task Force Letter), leader of an internal Comstock 
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task force, setting forth "concerns as a result of the review of the equip
ment installation packages."3 At the outset, let us note that these are 
findings generated by Comstock as a result of a study that it undertook 
and that these findings apparently have resulted in a substantial reinspec
tion program.4 This reinspection program (whose design and findings 
are not yet before us) appears to have found that the reinspected areas 
do not contain any "significant safety problems."s 

Nevertheless, we agree with OCRE that the Task Force Letter indi
cates that "CEl's [Cleveland Electric Illuminating Company's] Control 
of Comstock ... may be much worse than the testimony presented at 
the recent hearing would lead one. to believe."6 We share OCRE's con
cerns that applicant's testimony focused on Comstock's difficulty in ob
taining appropriate numbers of quality control personnel but it did not 
reveal that the Task Force Letter found that only 6 of 22 people whose 
work was reviewed were certified to complete inspection documents in 
areas being inspected.7 This is a serious finding, which Comstock appar
ently accepted as true. 

The Task Force Letter summarizes the importance of its findings in 
the following concluding passage: . 

[A)s a result of these findings, all inspections performed prior to 1/1/82 should be 
considered invalid and the lack of certification of the individuals performing these 
inspections should be addressed immediately. Additionally, all Megger/Continuity 
Tests should also be considered invalid, as a result of the acceptance of test results 
without an approved procedure. . , ' 

Also, all inspections presently being performed and all personnel certifications 
should be reviewed at this time because of the fact that some of the inspectors 

3 Attachment to OCRE's July 13, 1983 finding (Task Force Letter). 
- 4 Task Force Letter at4. . 

S Affidavit of Gary R. Leidich, attached to Applicant's Answer to Motion to Reopen (August 4, 1983) 
at 4. Mr. Leidich also states that the Comstock findings "did not include any analysis of the individuals' 
actual qualifications to perform their inspection functions," but we are not impressed by this argument 
because they were required to be properly certified for the functions they did perform and the burden of 
proof is on the applicant to establish any alternative defense, such as qualification in some other manner 
than the established certification procedure. . 
6 OCRE's Motion to Reopen at 1. 
7 We note that at p. 26 in the testimony of Murray R. Edelman and Gary R. Leidich, dated May 2, 

1983, cr. Tr. 1031, the witnesses were asked to summarize "CEI's QA overview of the implementation 
of L.K. Comstock's program for the period prior to November 198\." The succeeding question, at p. 30 
of the testimony, asked for an overview of the program since November 1981. The witnesses did not ad
dress this apparent deficiency in either of their answers, even though they mentioned the possibly related 
issue of a shortage of quality control inspectors. 

This area of deficiency also was omitted from the applicant's response to the Board's request for a 
"blow by blow" of problems concerning Comstock. Given the rushed nature of this response, prepared 
during the evidentiary hearing, this omission might be understandable but we now feel that more expla
nation is needed. 
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[found?]8 as being not certified in specific activities are currently employed by L.K. 
Comstock at the Perry Site. 

The importance of the findings also is indicated by Comstock's 
response, which included the development of detailed checklists and the 
conduct of reinspections by certified inspectors.9 The situation also led 
to a staff finding of a severity level IV violation,IO to the issuance by 
Comstock 'of two nonconformance reports that are still open, 11 and to 
the issuance of a Corrective Action Request (CAR) by applicant. 12 

Now that we have seen the Task Force Letter we more fully appreciate 
the meaning of the portion of our record containing the Notice of Viola
tion of March 16, 1983. Without that letter we were ill-equipped to ap
preciate the finding that: 

[T]he L.K. Comstock QA Program failed to provide control over deficiencies identi
fied by an internal LKC documentation task force, in that these deficiencies were ad
dressed in uncontrolled review checklists and internal LKC letters,1l 

We also are troubled, now that we appreciate what is at stake, by the en
forcement finding that "the LKC personnel indicated that they did not 
know if many of the generic deficiencies had been corrected, even 
though related work activities were continuing. "14 

We understand the record to document that·Comstock used uncerti
fied inspectors for months, without detection by its own quality control 
program, the applicant's audit program or the staff. There apparently has 
been no investigation to determine whether the supervisors who tolerat
ed this practice and others who knew of it were involved in wrongdoing. 

Then, when Comstock discovered this 'deficiency: it made no formal 
report to applicant. Was this consistent with app'licable procedures or 
codes? What did applicant know about the situation, and what did it do? 
If applicant did know of the situation, why did it not insist that a noncon
,formance report be filed. If it did not know of it, why did it not know of 
it? 

It would appear that the reinspection burden imposed in response to 
the Task Force Report was substantial, even in relation to the ongoing 

. ' ' 

8 We must guess at this word because the right hand margin of the document provided to us chops off 
a portion of the text. 
9 Affidavit of Gary R. Leidich, attached to applicant's answer of August 4, 1983, at 4. 

10 Inspection Report Nos. 50-440/83-06; 50-441183-06 (March 16, 1983). 
II Leidich affidavit at 4. 
12/d. 

\3 Notice of Violation, IT. Tr. 1619. 
14 Report Nos. 50-440/83-06(DE); 50-441183-06(DE) at4 (enforcement report),IT. Tr. 1619. 
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inspection burden. By the end of 1981, over .49% of the work on both 
units had been completed, IS including- work in highly congested areas of 
the plant.'6 Consequently, reinspection would be not only extensive but 
might, in some instances, prove to be quite difficult. Without further 
evidence, we cannot judge either the adequacy of the reinspection 
effort, the adequacy of the conclusion that serious safety problems were 
not overlooked, or the adequacy of the number of quality control inspec
tors employed by Comstock. 

In light of the Task Force Letter, we find the following explanation of 
these events in the Inspection Report to be cryptic and unsatisfactory: 

Subsequent to this finding lof failure to provide control over the deficiencies found 
by Comstock task forcesl. LKC [Comstockl made an assessment of the deficiencies 
addressed in the Task Force lellers. Based on their assessment they stated that all 
generic deficiencies had already been corrected. The Region III inspectors reviewed 
and discussed the LKC assessment related to the penetration and circuit activities. ' 
The respective generic deficiencies appeared to have been corrected «o.g .. appropri
ate pro~-edure revisions). 

Additionally. LKC management stated that the appropriate QA controls would be 
immediately initiated for all of the specific and generic deficiencies identified by the 
Task ForceP . 

We do not find any discussion by the staff of its reasons for concluding 
that Comstock has adequately addressed problems relating to the use of 
uncertified inspectors. Indeed, we do not even have applicant's explana
tion of how extensive this reinspection burden is, what physical difficul
ties might have to be overcome to inspect areas that may now be difficult 
to access, and whether there were some improper in-process inspections 
that may not be adequately remedied by reinspection. 

In light of the Board's concerns, we are reopening the record to re
ceive documentary evidence and reasoned, documented arguments that 
respond to the Board's questions. 

IV. PROBLEMS OF SOME CONCERN 

Attachment 4 to the motion to reopen is not evidence. As applicant 
forcefully points out, it is an unsigned, unattributed typed document 
provided to OCRE in answer to its FOIA request. 

tS Tr. 1523. 
16 Tr. 1503. _ 
17 Inspection Report uI4.1T. Tr. 1619. 
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Were this document entirely uncorroborated we would inquire no 
further. 'However, ttie document alleges: (I) the applicant's Quality 
Assurance Advisory Committee (QAAC) ·"was not doing meaningful 
reviews," (2) findings from audits of Pullman and Comstock were not 
being processed in a timely manner, and (3) CEI has not done any sig
nificant trending of findings of CEI audits of'contractors since 1980. 
These allegations have in common that they are specific, serious and ap
parently not contradicted by anything in our record (applicant did not re
spond to these unsigned allegations). 

The first allegation is corroborated by a Notice of Violation issued on 
July 25, 1983,IH finding that the QAAC met only twice during 1981 in 
violation of its own written procedures - hence, lending credibility to 
the inference that the committee, which has since increased the frequen
cy of its meetings to once every other month; 19 was not doing meaning
ful reviews during that particular time period.20 

Applicant 21 and staff22 testimony described the QAAC in favorable 
terms. Stafl"'s testimony seems artfully drafted to conceal the question 
raised about the QAAC; it stated that from 1979 to 1982 the committee 
was "required to meet and document the results of their reviews and 
evaluations on a quarterly basis."2l Staff does not mention that the com
mittee did not meet as often as required during that period. 

Our record does not disclose what, if any, significance should be at
tached to the QAAC.24 In particular, it would be helpful to know whether 
the staff person who wrote and retained the unsigned memorandum 
brought to our attention by aCRE is satisfied with the staffs present po
sition and whether that person has specific evidence that is not reflected 
in our record but bears on the degree of management commitment to 
quality assurance at the Perry plant. 

18 A Ilached 10 applicanl's answer 10 Ihe molion 10 reopen. 
19 Affidavil or Cyril M. Shusler, allached 10 Applicanl's Answer to OCRE Motion to R~consider 
(Augusl4, 1983) at 3. 
20 Compare lei. al 2, which lists documents that the QAAC reviews but does not document the nature or 
Ihose reviews in sumcient detail ror the Board to assess Iheir seriousness. 
21 Teslimony orEdelman and Leidich. fT. Tr. 1031, at 23·24. 
22 Testimony orNRC Region III, fT. Tr. 1568, at 21·22. 
23 /d. at 22. 
24 Compare Amdavit or Cyril M. Shuster at 2·3, providing the excuse that one or the 1981 meetings 
consisted orsite lours by three orthe members and that one orlhe 1981 meelings took place in 1982. 
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v. OTHER, LESS SIGNIFICANT, NEW INFORMATION 

During the hearing, there was substantial testimony concerning cable 
trays that Were overfilled. OCRE now calls our attention to a document 
showing that in some instances applicant's engineers resolved noncon
formances about overfill by extending the walls of the tray, thereby per
mitting the overfill. OCRE also argues that this overfill is a'violation of 
Article 318 of the National Electrical Code, which OCRE admits is not 
applicable to Perry.2S 
" Applicant's answer on cable-fill is that it complies with the Interna
tional Cable Engineers Association (ICEA) standards and that Perry's 
design exceeds ICEA standards on heat loading. 26 We have no reason to 
suspect the adequacy of applicant's answer to this allegation. 

We also are unconcerned by some of the allegations in the unsigned 
memorandum submitted by OCRE. There is too little detail in the 
second paragraph in the memorandum for us to be concerned that a 
change in format of QA-manager reports seriously affected manage
ment's ability to comprehend those reports. On this issue, OCRE owed 
us at least some explanation concerning why the quarterly reports on 
quality assurance that are already in our record (at the Board's request) 
are insufficient for management purposes. 

Paragraphs 6 and 7 of the anonymous memorandum do not concern 
us because they relate to another company, and our prior rulings make 
it 'clear that we must reach a preliminary determination that control of 
Comstock was lost before issues about another company may be raised. 
We are not prepared to make such a finding now, preferring to give the 
applicant and staff an opportunity to, resolve the Board's uncertainties. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is this 18th day of August 1983, 

ORDERED 
1. Ohio Citizens for Responsible Energy's July 13, 1983 Motion to 

Reopen the Record on Quality Assurance is denied. 
2. The Atomic Safety and Licensing Board reopens the record on qual

ity assurance to receive the filings authorized in this Order. 

2S OCRE's Motion at 2. 
26 Leidich Affidavit at 3. 
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3. Cleveland Electric Illuminating Co., et 01. (applicant) shall have 30 
days from the issuance of this decision to respond by submitting evi
dence and arguments responsive to the concerns of the Atomic Safety 
and Licensing Board, as set forth in the accompanying memorandum. 
Applicant may address the question of whether a further evidentiary 
hearing is necessary. 

4. The StafT of the Nuclear Regulatory Commission (stam may re
spond to this Board's concerns within 10 days from the date the applicant 
files its response, pursuant to paragraph 3 of this order. 

S. Intervenors may respond to the Board's concern within 10 days of 
the date they receive staffs response, or within IS days of the time that 
they receive applicant's response if they have been promptly notified 
that the stafTwill not respond. 

6. Motions for reconsideration of this decision must be filed within 10 
days of issuance of this decision. 

7. Deadlines faIling on non-business days are automatically extended 
to the next business day. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE' 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 265 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-83-52A 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

B. Paul Cotter, Jr., Chairman 
Dr. Richard F. Cole 

Gustave A. Linenberger 

In the Matter of Docket Nos. 50-458-0L 
50-459-0L 

(ASLBP No. 82-488-01-0L) 

GULF STATES UTILITIES 
. COMPANY, et al. 
(River Bend Station, Units 1 

and 2) August 26, 1963 

In this memorandum the Licensing Board rules ~m the admissibility of 
contentions in this operating license proceeding and establishes proce
dures for further proceedings. 

LICENSING PROCEEDINGS: FINANCIAL QUALIFICATIONS 

The Commission eliminated the review of financial qualifications 
from power plant licensing hearings in part because it could not find any 
reason to consider, in a vacuum, the general ability of utilities to finance 
the construction of new generation facilities. Only when joined with the 
issue of adequate protection of the public health and safety does this 
issue become pertinent. 
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RULES OF PRACTICE: EFFECTIVE COMMISSION 
REGULATIONS 

Contentions attacking the Commission's regulations are prohibited 
unless the petitioner can make a prima facie showing of "special circum
stances" such that applying the regulation in the specific case would net 
serve the purposes for which it was adopted. 10 C.F.R. § 2.758 (1983). 

RULES OF PRACTICE:' EFFECTIVE COMMISSION 
REGULATIONS 

The mere allegation of financial problems, three unrelated inspection 
reports, and an openly requested deviation from standards do not consti
tute a safety problem so as to permit a finding of "special circumstances" 
as required by 10 C.F.R. § 2.758 for the waiver of the prohibition of 10 
C.F.R. § 50.40(b) barring the review of financial qualifications in licens
ing hearings. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

Where intervenors have not identified a single chemical or effiuent of 
any kind that might interact with some unspecified level or quantity of 
ionizing radiation, contentions alleging that emissions may cause health 
hazards either alone or in combination with industrial effiuents already 
present in the area's air and water are too vague and lacking in specificity 
to permit meaningful litigation. 

EMERGENCY PLANNING 

The flexibility in the 10-mile EPZ regulatory requirement does not 
contemplate including so remote a chain of speculative circuinstancesas 
that posited by intervenors in a contention alleging that inmates of a 
prison located 18 miles from the plant might effect a mass, armed 
escape and ~isruPt the orderly implementation of the emergency plan. 

MEMORANDUM 

I. INTRODUCTION 

This memorandum rules on the admissibility of contentions and other 
matters considered at a pre hearing conference in the captioned proceed-

266 



ing held pursuant to 10 C.F.R. § 2.751a (1982) and this Board's un
published orders dated April 5 and April 29, 1983. The conference took 
place on June 14, 1983 in Baton Rouge, Louisiana and addressed the fol
lowing subject matter: (I) the admissibility of contentions filed by the 
state, corporate, and individual petitioners; (2) the status of procedural 
matters such as the issuance dates of documents needed for hearing, 
consolidation of any contentions admitted, and a schedule for any dis
covery needed; (3) the status of River Bend Unit 2 and its relationship 
to the proceeding; and (4) any other matters appropriate to the expedi
tious conduct of the proceeding. This decision has been deferred pending 
receipt of additional information bearing on a contention concerning the 
Louisiana State Penitentiary at Angola. That information was received 
on August IS, 1983. 

II. PROCEDURAL HISTORY 

The proceeding arises out of petitions to intervene in the application 
by Gulf States Utilities and Cajun Electric Power Cooperative 
(Applicants) for a license to possess, use, and operate two boiling wr.ter 
reactors known as River Bend Station Units 1 and 2. The reactors are 
located in West Feliciana Parish three miles southeast of St. Francisville 
on the Mississippi River and approximately 24 miles north-northwest of 
Baton Rouge. Each reactor is designed to operate at a power level of 
2,894 megawatts thermal with an equivalent electrical output of approxi
mately 936 megawatts. Construction was authorized on March 25, 1977. 
Approximately 71 % of Unit 1 has been built with 'construction comple
tion scheduled for April 1985. Applicants have halted construction on 
Unit 2 which is less than 1% complete. Tr. 25-26.· 

Notice of the applicants' request for a facility operating license was 
published' on September 4, 1981 in the Federal Register. 46 Fed. Reg. 
44,539. Petitions to intervene were filed by the Louisiana Consumers 
League, Inc. (LCU, Louisianans for Safe Energy, Inc. (LSE), and 
Gretchen Reinike Rothschild, individually. The two corporate petitioners 
and the single individual petitioner will act jointly in this proceeding and 
will be referred to jointly herein. Tr. 7-8, 130. The State of Louisiana 
also petitioned to participate both as a party to the proceeding, and as an 
interested state pursuant to 10 C.F.R. § 2.715 (1981). 

The Board found all petitioners to have standing in rulings issued 
February 10 and July 30, 1982 (unpublished), holding that they could 

• All transcript citations are to the transcript of the pre hearing conference held June 14, 1983 in Baton 
Rouge, Louisiana. 
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be admitted as parties to the proceeding uPQn filing an admissible 
contention. Louisiana was admitted as an interested state in the February 
10 order. 

The joint petitioners filed 14 amended and supplemented contentions 
dated May 31, 1983 which supplanted the first filing of 12 contentions 
dated December 12, 1982. The amended filing was objected to by Appli
cants as untimely. Following a stipulation among the joint petitioners, 
Applicants, and Staff, Applicants' objection as to timeliness was limited 
to contentions 13 and 14. Tr. 9-10, 12. 

On March 15, 1983, the State of Louisiana filed six contentions which 
supplanted an earlier filing. All but the first of the State's contentions 
clearly parallel contentions in the amended filing by joint petitioners. 
For purposes of this decision, the joint petitioners' contentions will be 
discussed with a cross-reference to the pertinent State contention. 

In this memorandum we find that all petitioners have filed at least 
one admissible contention and admit LCL, LSE, and Ms. Rothschild 
(hereinafter referred to as "Joint Intervenors") and the State of Louisi
ana as parties to this proceeding pursuant to 10 C.F.R. § 2.714 (1983). 
In light of the admission of Louisiana as a party under section 2.714, 
resolution of any'procedural problems arising out of its status as an inter
ested state will be deferred pending a report on discussions among 
counsel. Tr. 34-36. 

III. DOCUMENTS NEEDED FOR HEARING 

At the prehearing conference, counsel for the Staff reported that Staff 
documents necessary to the hearing would issue as follows: 

1. Draft Safety Evaluation Report (SER): June 1983 (70% com
plete - 147 open items); 

2. Final SER: December 1983 (3, considerable number of open 
items); 

3. First SER Supplement: May 1984; 
4. Draft Environmental Statement (DES): January 1984; and 
5. Final Environmental Statement (FES): June 1984. Tr. 22-23 .• 

Staff counsel represented that with the exception of emergency planning 
matters and some minor deficiencies in the draft SER discussion of the 
liquid pathway, the draft SER and the DES are complete with respect to 
the subject matter of the parties' contentions. Tr. 24. 

Counsel for Applicants reported that the offsite emergency plan re
quired pursuant to 10 C.F.R. § 50.47 (1982) is scheduled to issue in or 
about December 1983. Tr. 10,38-39. 
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IV. CONTENTIONS 

A. Contentions Resolved by the Parties 

A number of contentions were resolved by unilateral or joint action of 
the parties following discussions and negotiation. The parties entered 
into two stipulations which the Board hereby approves and adopts as 
follows: 

1. Joint Petitioners will withdraw and not seek to again raise in this proceeding 
. the matters encompassed by their Contentions Nos. 2, 3, 5, 6 and 10, as identi

. fled in "The First Amended and Supplemented Contentions by Joint Interve
nors Louisiana Consumers League, Inc., Louisianians [sic J for Safe Energy, 
Inc., and Gretchen Reineke Rothschild," which pleading is dated May 31, 
1983. Applicants and State agree not to object to the admissibility or timeliness 
of Joint Petitioners' Contention 12 related to the effect of the asiatic clam on 
the River Bend Station. If the State of Louisiana withdraws its Contention 6, 
which is contained in the Supplemental Petition of th~ State of Louisiana, 
dated March IS, 1983, the Joint Petitioners will at that time withdraw their 
Contention 12. Tr. 101-02. 

2. Contentions arising out of the off-site emergency plan, scheduled to be issued 
in December 1983, shall be filed no later than 60 days after service of the off
site emergency plan on Joint Intervenors. Such contentions shall not be subject 
to any special showing as a prerequisite to the Board's consideration of their 
admissibility. Tr. 10,38-39, 103. 

The latter stipulation effectively refers consideration of State's Conten
tion 2 and Joint Intervenors' Contention 8 concerning the offsite 
emergency plan with the exception of the Angola prison question dis
cussed below. 

In addition, the parties withdrew several contentions during the 
course of the pre hearing conference. Joint Intervenors withdrew Conten
tion 9, "Potassium Iodide Tablets" and Contention 13, "Fossil Plant 
Thermal Discharge." Tr. 100-01. The State of Louisiana withdrew its 
Contention 1, "Transuranic wastes and fuel cycle activities" (Table 
S-3). Tr. 125-26. 

The parties agreed further that consideration of Joint Intervenors' 
Contention 11 and State's Contention 5, "Construction of River Bend 
Unit 2," should be deferred pending a decision by Applicants concerning 
resumption of construction. Applicants state that the construction deci-' 
sion will be made in 1985. Tr. 25-30, 102-10. The Board approves the 
agreement and hereby defers consideration of the contentions concern
ing construction of Unit 2 until 1985. 
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B. Disputed Contentions 

1. Contention 1: Financial and Technical Qualifications (No 
Comparable State Contention) 

d. Positions of the Parties 

In essence this contention alleges that Applicants' "financial status 
has changed substantially for the worse" resulting in cost-cutting mea-. 
sures which threaten the public health and safety. Tr. 66-75. Joint Inter
venors cite three NRC Inspection and Enforcement reports and a memo
randum request to "limit or reduce" certain requirements·for one-half 
inch tubing and supports as evidence of potentially harmful cost cutting. 
Consequently, to consider this contention Joint Intervenors seek an ex
c~ption from the prohibition in 10 C.F.R .. j 50.4O(b) (19iB) which pro
vides in pertinent part: 

§ 50.40 Common standards. 
In determining that a license will be issued to an applicant, the Commission will 

be guided by the following considerations: 

• • • 
(b) The applicant is technically and financially QUlIlified to engage in the proposed 

activities in accordance with the regulations in this chapter. However. no consideration 
0/ financial qualifications is necessary/or an electric utility applicant/or a license/or a pro
duction or utilization/acility a/the type described In,·, . § 50,22. (Emphasis added), 

Section 50.22 describes Class 103 licenses for facilities such as those at 
issue 'here. 

This contention constitutes an attack on a Commission regulation. 
Such attacks are prohibited unless the petitioner can make a prima facie 
showing of "special circumstances" such that applying the regulation in 
this case would not serve the purpose for which it was adopted. The 
prima facie showing must be made ·by affidavit. 10 C.F.R. § 2.758 
(1983). 

Stephen M. Irving, counsel for Joint Intervenors, filed an affidavit 
with their May 31 amended contentions. The affidavit states that the 
cost of constructing the facilities in question has been underestimated,· 
the rate of growth of Applicant Gulf States' sales has declined, and vari
ous reports concerning construction all point to harmful cost cutting' 
caused by Applicants' alleged financial situation. However, at oral argu
ment Joint Intervenors stated that they supported, and Gulf States has 
received, a fair rate of return. They ascribed Gulf States' allegedly 
"strapped" financial condition to prior management but expressed satis~ 
faction with present management and noted that new people had been 
brought in whose technical qualifications Joint Intervenors were not 
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challenging. Nevertheless, Joint Intervenors argue that Applicants 
simply cannot raise the money necessary to build the plant to meet the 
standards set out in NRC regulations. Tr. 67-74. 

Applicants strongly disagree. They deny the existence of any financial 
dirficulty. In a pleading dated April 15, 1983, Applicants argue that: 
(I) Joint Intervenors fail to show the "special circumstances" required 
by section 2.758; (2) Joint Intervenors' argument was specifically reject
ed by the Commission in eliminating financial qualifications from 
hearings; and (3) at least one other licensing board has rejected a similar 
argument under stronger circumstances, Commonwealth Edison Co. 
(Byron Station, Units.1 and 2), Docket Nos. STN 50-454-0L and 
50-455-0L (August 2, 1982) (unpublished Memorandum and Order). 
Applicants urge that the instances of deficiencies cited are no more than 
the minor noncompliances to be expected in a project the size of River 
Bend. Applicants also note that an affidavit by counsel does not meet 
the prima facie showing requirement of section 2.758. Tr. 66-67. In a 
pleading filed April 15, 1983 at pp. 8-10, NRC Staff agrees with Appli
cants that Joint Intervenors have not made the necessary showing of 
"special circumstances" to warrant a waiver of the prohibition against 
challenging Commission regulations. 

b.' . Decision on Contention J 
'. 

The Commission eliminated the review. of financial qualifications 
from power plant licensing hearings in part because it could not "find 
any reason to consider, in a vacuum, the general ability of utilities to fi
nance the construction of new generation facilities. Only when· joined 
with the issue of adequate protection of the public health and safety 
does this issue become pertinent." 47 Fed. Reg. 13,751 (1982). The 
Commission could find no "demonstrable link between public health 
and safety concerns and a utility's ability to make the requisite financial 
showing." Jd. 

The Commission addressed the general subject in more detail recently 
in reviewing a Director's Decision involving a similar allegation concern
ing an operating plant. In Maine Yankee Atomic Power Co. (Maine 
Yankee Atomic Power Station), CLI-83-21, 18 NRC 257 (1983), the 
Commission reiterated its observation about the absence of inevitable 
linkage between financial problems and "corner cutting" on safety. and 
stated: 

Thus, even had the Commission retained Its financial qualifications review 
requirements, a showing that Maine Yankee was undergoing financial difficulties 
would not by itself require that the Commission halt operations at that plant. On the 
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other hand, allegations that defects in 'safety practices have in fact occurred or are 
imminent would of course'form a possible basis for enforcement action, whether or 
not the root C'duse of the fault was financial. In the case at issue Safe Power has of· 
fered no evidence nor made any claim of actual hazards at Maine Yankee. Indeed, 
Safe Power's petition supports a view,that Maine Yankee has continued to seek and 
receive from its "prime sponsors" or otherwise the funding which it needs to con· 
duct its operations in a safe fashion. The Director did not abuse his discretion in ' 
refusing to take enforcement action based on mere speculation that linancial pres· 
sures might in some unspecilied way undermine the safety of Maine Yankee's 
operation. 

• • • 
In summary, Safe Power's petition demonstrated no' safety.rela't~d concerns 

which might require immediate enforcement action, and there are procedures pro· 
posed or already' in place to deal in a timely manner with the linancial concerns 
raised by Safe Power's allegations. ',' 

Id. at 160, 162 (footnote omitted). While we note that the rule amend
ment eliminating financial qualifications is under review in the D.C. 
Circuit, New England Coalition 011 Nuclear Pol/ution v. NRC, No. 82-1581 
(filed May 24, 1982); and that the Commission exercised its discretion 
to direct the Staff to inquire further into the Maine Yankee situation, 
the basic point remains. There must first be a showing of a legitimate 
safety concern. 

There has been no showing, even prima facie, of what could be called 
a safety problem in the work of constructing the River Bend Plant. Joint 
Intervenors' citation to three inspection deficiencies in a multi-billion 
dollar project hardly establishes such a link. Nor does a request to devi
ate from standards to reduce costs for a single category of tubing add 
any greater weight to the allegation. Cost cutting per se is not harmful. 
The mere allegation of financial problems, three unrelated inspection 
reports, and an openly requested deviation do not constitute a safety 
problem. In short, the Board can find no safety problem, no financial 
problem, nor any link between the two. 

Consequently, the special circumstances required by section 2.758 
have not been shown, and the prohibition of section S0.40(b) cannot be 
waived. The contention will not be admitted. 

2. Contention 4: Liquid Pathways 
Contention 14: Synergistic Ellects (State Contention 3) 

a. Positions of the Parties 

State's Contention 3 contains the elements of Joint Intervenors' Con
tentions 4 and 14. As noted, Applicants object to Joint Intervenors' Con
tention 14 as untimely. The Commission has a general policy of con-
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solidating contentions and intervenors whe'never reasonably possible in 
the interests of the efficient conduct of our proceedings. Statement of 
Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 455 
(1981). Accordingly, the Board finds that a ruling on Applicants' motion 
would not affect the ultimate result. The motion is denied. 

The Intervenors' basis for the liquid pathway contention is the possi
bility of radioactive materials finding their way into surface and ground 
waters that ultimately feed into the Mississippi River and certain regional 
aquifers and finally into drinking water supplies derived from these 
sources. The basis proffered by the State represented further that its con
cern includes the possibility that the effects of such radioactive materials 
combining with already present industrial effiuents may present synergis-
tic health hazards. ' 

Joint Intervenors alleged further that Applicants have not established 
"acceptable criteria" for judging the acceptability of the results of any 
studies. No basis was provided. 

Joint Intervenors' Contention 14 charges that Applicants have failed 
to adequately assess the synergistic and/or cumulative effects of the 
ionizing radiation to be released from River Bend: (1) into the 
Mississippi River water in combination with the chemical effiuents pre
sently existing therein; and (2) into the air in combination with the 
chemical effiuents presently existing therein. No basis was provided. 

'The State and Joint Intervenors, in oral argument, emphasized the 
presence in the air and in the river of industrial effiuents from heavily 
concentrated coal and petrochemical plants, questioned the applicability 
of Applicants' dye study in the River to the release of radioactive 
liquids, and questioned whether an earlier performed dye study would 
be applicable currently. Joint Intervenors argue that the area has one of 
the highest cancer rates in the country and that the addition of radioac
tive emissions to existing air and water bqrne effiuents will have a harm
ful health impact greater than the sum of harmful consequences of all in
dividual effiuents. Tr. 76-78, 80-82, 84-85, 112, 124. 

Applicants and the Staff opposed all three contentions because: 
liquid pathway studies had been performed by the Applicants and ap
proved by the Staff; nothing was cited to show anything wrong with Ap
plicants' and Staffs conclusions; and, no basis was given for believing 
that any specific ambient chemical effiuents would react synergistically 
with radioactive releases. Tr. 82-83, 85, 117. 
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h. Decision on Contentions 3 and 14 

Sources of radiation and allowable emissions of any kind are governed 
by 10 C.F.R. Part 20 (983). These standards are mandatory and must 
be met by operators of facilities such as Applicants. 10 C.F.R. § 20.2 
(983). ' 

I Against this background, all Intervenors argue that emissions, pre
sumably within the mandatory limits imposed by Part 20, may cause 
health hazards either alone or in combination with industrial effiuents al
ready present in the area's air and water as a result of the heavy concen
tration of industrial plants already in operation. Yet, despite repeated 
queries from the Board, Intervenors did not identify a single chemical or 
effiuent of any kind that might interact with some unspecified level or 
quantity of ionizing radiation. 

Moreover, to the extent that the contentions seek to address the long
term effects of low-level ionizing radiation, they are inadmissible. Such 
effects are presently the subject of generic study. 

The Board finds all three of these contentions to be too vague and 
lacking in specificity to permit meaningful litigation. General Electric Co. 
(G.E. Morris), No. 70-1038-0LA (June 4, 1980) (unpublished Order 
Ruling on Contentions of the Party). Accordingly, the Board denies the 
admissibility of State's Contention 3 and Joint Intervenors' Contentions 
4 and 14. 10 C.F.R. § 2.714(b) (983). 

3. Contention 7: Old River Control Structure (State Contention 4) 

a. Positions of the Parties 

The Old River Control Structure is a barrier approximately 70 miles 
north of Baton Rouge, maintained by the U.S. Army Corps of Engineers 
to prevent the Mississippi River from diverting some portion of its flow 
into the Atchafalaya River. All Intervenors contend that Applicants 
have not adequately considered the effect of a failure of the structure on 
the safe operation of the plant. They contend that the structure's failure 
will result in a switch of the Mississippi River to the present course of 
the Atchafalaya River and thus: 0) the volume of the Mississippi 
Riv~r will be greatly diminished~ and (2) there will be an increase in salt 
content in the waters due to the intrusion of more saline waters from 
the Gulf of Mexico. 

The State raised this matter because it had received "virtually no treat
ment in the FSAR" and the State wanted the Board to know of this 
"potentially significant event." Tr. 92. In its filing of March 15, 1983 at 
7, the State stated as part of its basis that 
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Engineer Ralph Kazmann of Louisiana State University estimates there is a 50-50 
chance that the Old River control structure will fail during the next 20 to 40 years, 
corresponding roughly to the operating life of River Bend Station. 

Applicants have failed to adequately consider the consequences of such failure on 
the safe operation of River Bend Station, Unit I, specifically, the effect of a reduced 
now and heavy siltation of the Mississippi River on the intake of cooling water, on 
the relative increase in thermal pollution resulting from the discharge of cooling 
water into a reduced volume of river water, and the possible effect of salt water in
trusion into cooling and other safety and nonsafety related systems utilizing 
Mississippi River water. 

In its filing of May 31, 1983, Joint Intervenors offered the following 
in support of the proposed contention: 

Continued operation of the Rivta Bend Station after the decrease in volume of the 
Mississippi River water and increase in salt content therein will cause additional pit
ting of pipes, additional amounts of metal salts and debris in the pipes, and structural 
weakness. The Applicants have not adequaJely considered these-events on the exist
ing safety related equipment nor for such equipment to be added as a result of post
TMI requirements. 

[d. at 5. Joint Intervenors and the State conceded that there is probably 
no immediate safety concern occasioned by the failure of the Old River 
Control Structure. Tr. 90-91, ,93. Joint Intervenors also recognize that 
emergency cooling water for the reactors is provided by wells. Tr. 90. 
Nevertheless, both Intervenors expressed concern that failure of the 
Structure could adversely affect further plant operation. Tr. 91, 93-94. 

Both Applicants and Staff would have the Board deny admission of 
these contentions because neither contention provides a basis for chal
lenging the ability of Applicants to safely-shut down the plants and main
tain them 'in a safe shutdown condition should the Old River Control 
Structure fail. Applicants state that the design of the River Bend Station 
is such that it places no reliance upon Mississippi River Water as the ulti
mate heat sink for the Station. It has sufficient storage capacity on site to 
provide and maintain safe shutdown for an extended period. Makeup to 
this system is by deep well groundwater_ Applicants' April 15, 1983 re
sponse at pp. 24-27. Tr. 96-98. 

Absent a basis for a challenge to safe operation, they allege that no 
valid safety concern exists. However, neither Applicants nor Staff refut
ed the statement that there is a 50% probability of failure of the Old 
River Control Structure within the lifetime of the plant. 
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b. Decision on Contention 7 

The Board is persuaded that failure of the Old River Control Structure 
does not preclude safely shutting down the plant, and hence that there 
will be no immediate safety problem. However, the concerns of both In
tervenors about further facility operation under altered river flow and 
salinity conditions deserves further consideration. This is especially true 
absent a clear statement by Applicants of their intent with respect to fur
ther facility operation subsequent to the hypothesized failure of the 
structure. 

The Board perceives the following unanswered questions as bearing 
upon both safe operation and the cost-benefit balance: 

1. What is the likelihood of failure of the Old River Control Struc
ture over the next 40 years? 

2. What are the current plans for repair and/or replacement of 
the Old River Control Structure in the event of failure? 

3. In the event it is necessary, what are the estimates of time re
quired to accomplish repair or replacement of the Old River 
Control Structure? 

4. In the event of failure, what are the current plans of the Appli
cants relative to plant operation? 

5. What are the long-term implications for the River Bend Station 
from the cost-benefit and safety viewpoints of failure of the 
Old River Control Structure? 

Accordingly, the Board hereby consolidates and rewords the two con-
tentions as follows: 

In the event of failure of the Old River Control Structure, Appli
cants have not considered the public health, safety and environ
mental impacts of further facility operation under altered river 
flow and salinity conditions. 

State Contention 4 and Joint Intervenors' Contention 7 are 
consolidated, reworded, and admitted as stated above, in accordance 
with 10 C.F.R. § 2.715a (1983). 

4. Contention 8 (Partia/): Angola Prison Evacuation (No State 
Contention) 

a. Positions of the Parties 

While agreeing to defer other offsite emergency plan issues, the parties 
argued whether the Angola prison issue is admissible because the facility 
is located beyond the 10-mile Emergency Planning Zone (EPZ). Tr. 10. 
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State and Joint Intervenors contend that the oo-site emergency evacua
tion plan should include the Louisiana State Penitentiary at Angola. A 
plantation farm type prison, the facility houses over 4,000 inmates on a 
bend in the Mississippi River approximately 18 air miles northwest of 
the River Bend Station. The facility is surrounded on three sides by the 
river and· on the fourth side by an "impenetrable swamp." It has only 
one entrance and exit road. Tr. 11,47-48; Letter dated August 12, 1983 
from Charles R. Davoli to William H. Spell. A map submitted at oral 
argument shows the prison to be located on the same side of the river as 
River Bend, approximately five miles from the Mississippi and Arkansas 
state borders.\ 

Emergency plans are governed by 10 C.F.R. § 50.47 (1983). Section 
50.47 (c) (2) provides in pertinent part that 

Generally, the plume exposure pathway EPZ for-nuclear power plants shall consist 
of an area about 10 miles (16 km) in radius and the ingestion pathway EPZ shall 
consist of an area about 50 miles (80 km) in radius. The exact size and configuration 
of the EPZs surrounding a particular nuclear power reactor shall be determined in 
relation to local emergency response needs and capabilities as they are affected by 
such conditions as demography, topography, land characteristics, access routes, and 
jurisdictional boundaries. 

The purpose of emergency plans is to protect the public in a radiological 
emergency. See 10 C.F.R. 50.47(a)(1) (1983) and NUREG-0654 Rev. 
I, "Criteria for Preparation and Evaluation of Radiological Emergency 
Response Plans and Preparedness in Support of Nuclear Power Plants." 

The 10 mile provision in the regulation is a mandatory standard quali
fied only by the flexibility necessary for planning officials to address site
specific circumstances. Any such local variation in the EPZ radius would 
have to be based on the same specific considerations that went into es
tablishing the generic 10-mile radius. See generally, Southern California 
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), 
LBP-82-39, 15 NRC 1163, 1177-82 (1982). 

Joint Intervenors contend that the Angola prison presents a distinct 
variable in the demography of the River Bend plant that warrants inclu
sion of the prison in the River Bend emergency plan. They do not sug
gest enlargement of the 10-mile EPZ. Tr. 53. Intervenors urge that the 
report of an accident at River Bend would cause the inmates "to act en 
masse to escape" which "would present a danger to the persons on the 
outside who live in the area including Baton Rouge, St. Francisville, and 
the other surrounding communities." Tr. 49. Intervenors argue that the 
road out of the prison and the prison population are such that escaped 
prisoners would travel south toward the plant and Baton Rouge rather 
than away from it toward the Mississippi or east Louisiana. Tr. 53. 
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Therefore, the emergency plan should provide for additional prison' 
security and mechanisms to guarantee the inmates a way to get out. Tr. 
50. 

Applicants oppose admission of the contention, principally on the 
grounds that control of the Angola prison comes under the jurisdiction 
of the State, is beyond the jurisdiction of the Licensing Board under ap
plicable NRC regulations and their interpretation, and that the escape 
scenario is highly speculative and implausible. Tr. 54-59. Staff opposes 
the contention on the grounds that the regulation does not require evac
uation of facilities beyond the lO-mile EPZ, that the posited rebellion is 
speculative and without basis, that the prison situation is the responsibil
ity of the State in the exercise of its police power, and that an escape is 
not a radiological threat and, therefore, not within the Nuclear Regula
tory Commission's jurisdiction. Tr. 60-61. 

The question was raised during the pre hearing conference whether 
the State had an emergency evacuation plan for Angola. Counsel' for the 
State agreed to determine" if a plan existed. Tr. 59-60. Thereafter, a 
letter dated August 12, 1983 from Charles R. Davoli, Assistant 
Secretary, Louisiana Department of Corrections to William H. Spell, 
Administrator, Louisiana Nuclear Energy Division, was filed. The letter 
confirms that a contingency plan for Angola, including plans for total 
evacuation, has been completed. Mr. Davoli stated that the plan covered 
"all eventualities including attempted escape and the necessity for rein
forcement of personnel at the prison." Mr. Davoli stated further that the 
Department of Corrections is confident that it can prevent any mass es
capes and implement any contingency plans related to an emergency at 
River Bend. He further requested that the State's emergency plan in
clude notice to the Department of Corrections of an emergency at River 
Bend requiring action by the Department and that plan development be 
coordinated with the Department as to any required details. 

b. Decision on Prison Contention 

The apparent thrust of Joint Intervenors' contention is not that the in
mates of Angola might be exposed to a radiological threat but rather 
that they would panic in the event of a radiological emergency at River 
Bend, effect a mass, armed escape from the prison, and disrupt the 
orderly implementation of the emergency plan. Tr. 51. To accept such a 
contention we must assume a mass panic by people 8 miles outside the 
EPZ and 18 miles from the cause of the assumed panic; we must assume 
that prison officials will be unable to control the inmates; we must 
assume the inmates will overpower all prison officials and escape; and, 
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finally, we must assume that the panic-stricken inmates will flee toward, 
rather than away from, the cause of their panic. We have no facts upon 
which to base these assumptions concerning inmate conduct, and we are 
not inclined to speculate. Pennsylvania Power & Light Co. (Susquehanna 
Steam Electric Station, Units 1 and 2), Nos. 50-387 and 50-388, slip. op. 
at 4 (July 7, 1981) (unpublished Memorandum and Order on Pending 
Motions and Requests). 

Section 50.47 is concerned with protection from radiological 
emergencies. No such emergency is claimed to exist at Angola by 
intervenors, and we can perceive none. Consequently, on its face, the 
contention does not fall within the ambit of the regulation. 

Nor can we see any adequate basis for finding that a speculative series 
of events might disrupt the implementation of an emergency plan drawn 
up for a 10-mile EPZ. The flexibility in the 10-mile EPZ regulatory re
quirement does not contemplate including so.remote a chain of specula
tive circumstances as that posited by Joint Intervenors. 10 C.F.R. 
§ 2.714(b) (1983). The assumed chain of events is a matter falling 
within State jurisdiction and is beyond ours. The contention is denied. 

v. SUMMARY OF DECISIONS ON CONTENTIONS 

The contentions of Joint Intervenors have thus been resolved as 
follows: 

1. Contention 1, Financial and Technical Qualifications 
Denied; 

\.' , 

2. Contention 2, Environmentill Qualifications - Withdrawn; 
3." Contention 3, Prematurity of Application - Withdrawn; 
4. Contention 4, Liquid Pathway Issue - Denied; 
5. Contention 5, Generic Safety Issue - Withdrawn; 
6. Contention 6, Cracking of Materials - Withdrawn; 
7. Contention 7, Old River Control Structure - Admitted a~ 

restated; 
8. Contention 8, Emergency Response Plan - Deferred, except 

for the portion of the contention concerning Angola prison 
which is denied; 

9. Contention 9, Potassium Iodide Tablets - Withdrawn; 
10. Contention 10, Funds for Premature or Early Decommission-

ing - Withdrawn; 
11. Contention 11, Construction of River Bend Unit 2 - Deferred; 
12. Contention 12, Asiatic Clams (Corbicula leana) - Admitted; 
13. Contention 13, Fossil Plant Thermal Discharges -

Withdrawn, and 
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14. Contention 14, Synergistic Effects - -Denied. 
The contentions of the State of Louisiana have been resolved as 

follows: 
1. Contention 1, Table S-3 - Withdrawn; 
2. Contention 2, Emergency Plan - Deferred; 
3. Contention 3, Liquid Pathway - Denied; 
4. Contention 4, Old River Control Structure Admitted as 

restated; 
5. Contention 5, Unit 2 Construction - Deferred; and 
6. Contention 6, Asiatic Clams - Admitted. " 

VI. FURTHER PROCEEDINGS 

1. Discovery 

The parties are directed to begin voluntary informal discovery immedi
ately on the Asiatic Clam and Old River Control Structure contentions. 
Counsel for Intervenors is directed to report to the Board on or before 
November 1, 1983, whether formal discovery is necessary. If the Board 
determines based on the report that formal discovery on either conten
tion is necessary, a schedule will be established promptly for completing 
it. 

2. Emergency Plans 

Pursuant to discussions at the pre hearing conference, the parties are 
directed to meet and confer immediately on the emergency plan present
ly scheduled for issuance in December 1983. Counsel for Joint Interve
nors is to notify the Board promptly when the emergency plan is 
received. The purpose of the conference among parties is to resolve any 
questions Joint Intervenors may have about the adequacy of the plan. 
The parties should confer as often as needed. Forty-five days after the 
plan is received by Joint Intervenors, counsel for Staff, on behalf of the 
parties, shall report the results of the conference arid whether Joint In
tervenors still find it necessary to file contentions concerning the plan in 
accordance with the stipulation reached at the prehearing conference. 
Should contentions be filed, a prehearing conference on their admissibil
ity will be held promptly, a ruling issued, and a discovery schedule 
established. 
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VII. CONCLUSION 

Joint intervenors (LCL, LSE, and Ms. Rothschild) and the State of 
Louisiana are admitted to this proceeding as party intervenors, based on 
the admission of the contentions concerning Asiatic Clams and the Old 
River Control Structure.*'" The Asiatic Clam contentions of Joint Inter
venors and State are hereby consolidated and renumbered as Contention 
I and the Old River Control Structure contentions, as reworded, are con
solidated and renumbered as Contention 2. Any additional contentions 
admitted will be numbered consecutively starting with Contention 3. 

All other matters presented by the parties, but not addressed in this 
memorandum have been considered and found either to be without 
merit or such as not to affect the result reached herein. 

Dated at Bethesda, Maryland, 
this 26th day of August 1983. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

B. Paul Cotter, Jr., Chairman 
ADMINISTRATIVE JUDGE 

Richard F. Cole 
ADMINISTRATIVE JUDGE 

Gustave A. Linenberger 
ADMINISTRATIVE JUDGE 

"Pursuanllo 10 C.F.R. ~ 2.714a, lhis is an appealJble order. 
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Cite as 18 NRC 282 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP·83·53 

. ' 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Frederick P. Cowan. 

Dr. Jerry Harbour 

Docket Nos. 50·329·0M&OL 
50·330·0M&OL 

(ASLBP Nos. 78·389·03·0L 
80·429·02·SP) 

CONSUMERS POWER COMPANY 
(Midland Plant, Units 1 and 2) August 31, 1983 

The Licensing Board grants one motion to Quash subpoenas, denies 
another motion to Quash subpoenas and enters a protective order to 
govern the enforcement of the subpoenas. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

An attorney's representation, that all communications between the at~ 
torney and the party were for the purpose of receiving legal advice, is 
sufficient for an assertion of attorney-client privilege. 

RULES OF PRACTICE: DISCOVERY; PROTECTIVE ORDER 

A party's need for discovery outweighs any risk of harm from the 
potential release of information when the NRC Staff has indicated that 
no ongoing investigation will be jeopardized, when all identities and 
identifying information are excluded from discovery; and when all other 
information is discussed under the aegis of a protective order. 
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RULES OF PRACTICE:' DISCOVERY; PRIVILEGE 

, Even where a First Amendment or common law privilege is found ap
plicable to a party (or nonparty) resisting discovery, that privilege is not 
absolute. A licensing board must balance the value of the information 
sought to ,be obtained with the ,harm caused by revealing the 
information. ' 

MEMORANDUM AND ORDER 
(Ruling on Motions to Quash Subpoenas) 

I. BACKGROUND 
-

On JuIY,8, 1982, Consumers Power Co. (Applicant) requested this 
Licensing Board to issue deposition subpoenas to four Government 
Accountability Project (GAP) employees. These GAP employees had 
submitted affidavits to the NRC on behalf of whistleblowers, all but one 
of whom wished to remain anonymous. The contents Of the affidavits 
apparently allege, poor work quality and serious safety problems at the 
Applicant's Midland plant. By these depositions, the Applica'nt seeks to 
determine the substance of the allegations, but not, the names of the 
individual 'allegers' or any identifying information about them.' Attached 
to the proposed subpoenas is a schedule of documents requested from 
the GAP employees. We issued the subpoenas on July 8, 1982, but 
limited the'scope of the questions ask~d of GAP and the documents 
which GAP had to supply to "only tho'se relevant to matters already at 
Issue (including admitted contentions) in the OL/OM proceedings." 
Memorandum dated July 8;1982 (unpublished), at 2. 

The Applicant, by agreement with the StafT, postponed serving and 
enforcing the subpoenas in order to allow the NRC investigatory stafT an 
opportunity to conclude its investigation of the allegations prior to Ute 
initiation of discovery on these matters. However, in April 1983, the 
Applicant informed Region III Administrator James G. Keppler that it 
intended to begin discovery on the issues unless the NRC StafT raised 
any objection. Mr. Keppler responded that the NRC did not object to 
the initiation of. discovery.1 Thereupon, on April 6, 1983, Applicant 

I In response to our question to the StatT at oral argument on July 26, 1983, the StatT indicated on 
August 2, 1983 (at Tr. 19,976>, that it had checked with the ,Office of In vesti gal ions (On and that that 
office also does not object. 
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informed the GAP employees by letter that it intended to enforce the 
subpoenas and proceed with the depositions. 

On June 27, 1983, the GAP deponents filed a motion to quash the 
subpoenas. The Applicant and Staff filed responses in opposition to the 
motion to quash on July 11 and 18, 1983, respectively. The Staff sought 
imposition of a protective order, and the Applicant offered no objection. 
On July 20, 1983, Intervenors Barbara Stamiris and Mary Sinclair 
received from the Applicant a corrected copy of the list of requested 
documents. 2 This was the first time Intervenors had notice that 
documents concerning communications between themselves and GAP 
employees were requested. On July 26, 1983, these Intervenors then 
filed a motion to quash the subpoenas to the extent that they requested 
testimony or documents concerning such communications. 

The Board heard oral argument on these motions on July 26, 1983. 
We address herein the arguments raised in the motions and at the oral 
argument; and, for reasons stated, we are granting Ms. Stamiris and Ms. 
Sinclair's motion' and are denying' the GAP deponents' motion. 'The 
subpoenas shall be enforced pursuant to the provisions of the attached 
protective order. 

II. RULINGS ON MOTIONS TO QUASH SUBPONEAS 

A. Intervenors Mary Sinclair and Barbara Stamiris' Motion to 
Quash Subpoenas 

Intervenors Mary Sinclair and Barbara Stamiris move to quash the 
subpoenas insofar as they request. testimony or documents concerning 
communications between themselves and GAP. In particular, they 
move that paragraph 3 at 2 of the "Schedule of Documents Requested" 
be stricken on the ground that the information is absolutely protected by 
the attorney-client privilege. That paragraph requests the following: ' 

3. All communications between Barbara Stamiris or Mary Sinclair on !the] one 
hand and GAP, representatives of GAP, Billie P. Garde, Lewis Clark, Lucy 
Hallberg, or Thomas Devine on the other. 

Counsel for Intervenors represents that Intervenors Barbara Stamiris 
and Mary Sinclair have consulted GAP Tor legal advice since March 
1982 and that aU communications were for the purpose of obtaining 

2 When the deponents were first served with subpoenas in May 1983, an erroneous version of the 
document request was attached. The deponents were served with corrected versions on July 18, 1983. 
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legal advice (Intervenors' Motion at 3 and 5, Transcript at 19,121). Two 
of the GAP employees named in the subpoenas - Louis Clark and 
Thomas Devine - are attorneys at GAP. The other two individuals -
Billie Garde and Lucy Hallberg - act as paralegals and investigators, 
under the supervision of GAP attorneys, providing legal services to 
individuals requesting such assistance. 

'Neither the Applicant nor Staff challenges the Intervenors' 
'well-documented interpretation of the law governing the attorney-client 
privilege. Rather, the Applicant challenges the factual foundation 
underlying the assertion of the privilege . 

. . The Applicant suggested at oral argument that interrogatories be 
submitted to the Intervenors for them 'to set forth their understanding 
of their relationship with GAP, dating back to the spring of 1982. In 
addition, the Applicant argued that the Intervenors should be required 
to submit an index of documents they are withholding on the grounds of 
attorney-client privilege, detailing the author, addressee, dates, and 
'subject matter, so that the claims can be tested (Tr. 19,145). 
, . Intervenors objected strongly to this proposed procedure, arguing that 
certification by the attorney to the facts necessary to assert the privilege 
is sufficient (Tr. 19,173). In support of this argument, Intervenors' 
counsel cited our ruling at hearing on June 29, 1983, where we ac'cepted 
the word of Applicant's attorney concerning his assertion of the 
existence of an attorney-client privilege (Tr. 18,615) . 
. We affirm here what we said then. We will accept the representations 
of attorneys before us. Counsel for Intervenors has stated that all 
communications between Intervenors Sinclair and Stamiris and GAP 
were for the purpose of receiving legal advice. We accept that 
representation. Therefore, we reject the requested discovery on this 
subject. . 
.. Moreover, we note that the Applicant's expressed purpose for the 

requested depositions and documents is "to discover the substantive 
content of the affidavits and to question the GAP representatives about 
the circumstances under which these affidavits were prepared." 
Applicant's counsel at Tr. 19,127-28. Counsel for Intervenors 
represented that neither Ms. Stamiris nor Ms. Sinclair has seen the 
affidavits and that neither has any information about their contents (Tr. 
19,118). Therefore, neither testimony nor documents concerning 
communication between these Intervenors and GAP is relevant to 
Applicant's expressed purpose for the depositions and documents. 

Accordingly, we are granting Intervenors Mary Sinclair and Barbara 
Stamiris' Motion to Quash Subpoenas. Paragraph 3 shall be stricken 
from the Applicant's document request and deponents shall not be 
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required to respond to any questions concerning communications 
between GAP and Intervenors Mary Sinclair and/or Barbara Stamiris. 

B. Deponents' Motion to Quash Subpoena 

Deponents Louis Clark, Thomas Devine, Billie P. Garde, and Lucy 
Hallberg move to quash the subpoena in its entirety, including the 
attached request for documents. In essence, the deponents argue that no 
information concerning the affidavits can be released without risking the 
disclosure of the identities of the confidential informants (Tr. at 19,109 
and 19,113). In addition, the deponents state that compliance with the 
subpoena to any extent would threaten the institutional. integrity of 
GAP by creating the appearance that GAP cannot maintain the confi
dences entrusted to it by whistle blowers. Motion at 12-13, Tr. at 
19,098-99. 

GAP is a non-profit organization that, among other activities, assists 
whistleblowers "who pursue illegal, wasteful, improper or negligent 
actions by government or corporate bodies." Affidavit of Louis Clark, 
paragraph 4. GAP also acts as a conduit of information from concerned 
citizens to government agencies. Motion at 6. The deponents suggest 
that the confidential sources of informati.on will dry up if GAP discloses 
any information revealed to it in confidence. They argue that a First 
Amendment privilege should apply because disclosure of any of the 
subpoenaed information would "demolish the right of citizens acting 
through GAP to petition the government for redress of grievances." 
Motion at 6. As an alternative, deponents argue common law privilege 
applicable to certain confidential relationships and information, and 
finally estoppel, based on the Commission's assurance of confidentiality. 

Both the Applicant and Staff argue that the deponents' motion is 
premised on the false notion that the Applicant is seeking to expose the 
identity of the confidential informants. Therefore, they do not address 
in their motions deponents' legal arguments concerning privilege and 
estoppel. For the same reason, we also find it unnecessary to reach the 
question of privilege. With respect to the estoppel argument, even the 
deponents admit that the Commission gave assurance to the informants 
of nondisclosure only as to their identities. Affidavit of Louis Clark, 
paragraphs 8 and 12. 

We have, however, considered what seems to be the thrust of 
deponents' argument, that release of any of the information concerning 
the contents of the affidavits, regardless of what restrictions or 
protections may be imposed, will inevitably lead to the release of the 
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identities of the informants, or at least create the appearance that'GAP 
cannot protect the confidentiality of its informants. 

We find these fears to be unfounded for the following reasons: 
1. The Applicant is not seeking and this Board is not ordering 

that the identity of any affiant or any identifying information 
regarding an affiant be disclosed. The Applicant has specifically 
stated in its Application for Deposition Subpoenas at paragraph 
5 that .r Applicant will not ask for the names of the affiants 
during the requested depositions." Applicant has requested the 
affidavits and statements at issue "with the affiant's name and 
any information which would disclose the affiant's identity 
deleted." Schedule of Documents Requested at 2. 

2. The GAP deponents construed the subpoena as seeking 
information beyond the scope of admitted contentions - for 
example, the organization and financing of GAP and the 
means by which that organization obtains information (Tr. 
19,079). The Applicant conceded' that much of such 
information would likely not be relevant to admitted 
contentions or issues (Tr. 19,147). We reiterate what we stated 
in our July 9, 1982 Memorandum at 2, that the scope of the 
depositions and the documents which GAP must supply is 
limited to "those relevant to the matters already at issue in the 
OLIOM (including admitted contentions) proceedings." In 
that connection, the manner in which GAP generally obtains 
information would not be relevant; the manner in which it 
obtained particular information relevant to particular 
contentions or issues might be relevant. 

3. In order to further allay the concern of GAP that confidential 
information could be disclosed or that the public might 
perceive that GAP cannot be entrusted with confidential 
information, we are also entering a protective order restricting 
disclosure of any information revealed in the depositions or 
document request to Applicant's counsel, NRC Staff, and 
Intervenors, except that information necessary to obtaining a 
ruling on the propriety of any disclosure may be revealed to 
this Board. The Applicant offered no objection to such an 
order, and the Staff affirmatively sought it. 

Although deponents expressed apprehension concerning a possible 
breach of the protective order, they have presented no particular 
evidence that there is more of a risk of a violation in this case than in 
any other case. As the Appeal Board recently noted in Commonwealth 
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Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-735, 
18 NRC 19,25 (1983): 

Up to this point at least, licensing and appeal boards have acted on the assumption 
that protective orders will be obeyed. Houston Lighting & Power Co. (Aliens Creek 
Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 400 (1979). On that 
assumption, boards have permitted the disclosure to parties of a wide variety of 
sensitive information - including the details of plant security plans. See, e.g., Pacific 
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
ALAB-592, 11 NRC 744, 746, and ALAB-600, 12 NRC 3 (1980); Consolidated 
Edison Co. (Indian Point Station, Unit No.2), ALAB-I77, 7 AEC 153 (1974). But 
see Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-639, 
13 NRC 469, 477 (majority), 484-85 (dissent) (1981). To our knowledge, there has 
never been a breach 0/ an NRC protective order that seriously threatened the 
corr/identiality o/the I"'ormatlon revealed under the order. [Emphasis supplied]. 

In that case, it was the NRC Staff that expressed concern about the 
effectiveness of protective orders to prevent disclosure of information 
that is the subject of ongoing investigations. The Appeal Board indicated 
that if the Staff had "an actual, as opposed to purely ti).eoretical, risk of 
such a breach here, it had the obligation to document that basis" (id. at 
25). In particular, the Appeal Board stated that the Staff would have to 
make "a concrete showing through appropriate affidavits rather than 
counsePs rhetoric, of potential harm to the inspection and investigation 
functions relevant to this case" (id. at 26). 

Since identities are not even being disclosed under the aegis of a 
protective order in this case, we find no risk of harm to GAP's 
confidential informants or to GAP's institutional integrity. In addition, 
the NRC Staff has indicated that no harm will ensue to the ongoing 
investigation from initiation of this,discovery. On the other hand, we 
find that the Applicant does have a need to discover information 
relevant to the contentions and that it has been unable to obtain the 
information elsewhere. 

We note that, even if we were to find that a First Amendment or 
common law privilege were applicable, as argued by GAP, that privilege 
would not be absolute. It would call for a balancing of the value of the 
information sought to be obtained with the harm caused by revealing 
the information.~ Given the lack of harm which we find will result from 
revealing certain information subject to the protective order we are 

I! 

3 See Wright v. Jeep Corp., 547 F. Supp. 871 (E.D. Mich. 1982); Gray v." Board of Higher Educatlo". City 
of New York. 92 F.R.D. 87 (S.D.N.Y. 1981); and Rkhards of Roc/iford. ["c. v. Pacific Gas a"d Eiectrk 
Co .• 71 F.R.D.388 (N.D. Cal. 1976). 
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imposing; we would not in any event quash the instant subpoenas on 
the basis of privilege. 

For the reasons stated, it is, this 31st day of August 1983, 
ORDERED .. 
1. That the Motion of Mary Sinclair and Barbara Stamiris to quash 

certain aspects of the subpoenas on GAP deponents is granted. 
2. That the GAP deponents' "Motion to Quash Subpoenas" is denied. 

The depositions and document requests shall be carried out in 
accordance with the terms of the attached protective order. 

Dated August 31, 1983. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE. 

PROTECTIVE ORDER 

It is ordered that the depositions and document requests encompassed 
by the Licensing Board's Memorandum and Order (Ruling on Motions 
to Quash Subpoenas) dated August 31, 1983, shall be subject to the 
following terms and conditions: 

(1) At their respective depositions the GAP deponents who have 
been subpoenaed (Louis Clark, Thomas Devine, Billie Garde and Lucy 
Hallberg) (the "GAP Deponents") need not respond to any question 
which (a) seeks to learn the name of any individuals who have 
submitted affidavits to GAP pursuant to a promise of confidentiality 
("the anonymous affiants") or (b) may reasonably be expected to result 
in the disclosure of the names of the anonymous affiants, or any of 
them ("identifying information"). 

(2) The GAP Deponents may delete, or cause to be deleted, from 
the documents requested in the Schedule of Documents attached to 
their respective Subpoenas, the names of the anonymous affiants and 
other identifying information. 
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(3) The Applicant, Staff and Deponents will attempt to resolve any 
differences they may have as to whether a particular question,' if 
answered, or a portion of a document, if not deleted, would result in the 
disclosure of identifying information, and in the absence of such 
resolution the matter may be presented to the Board for resolution by 
motion, upon which the Board may enter such relief as it seems 
appropriate'including, but not limited to, ordering the resumption of a 
deposition. . 

(4) All information, elicited from the depositions and .document 
requests shall be restricted to Applicant's counsel, NRC Staff and 
Intervenors, except that information necessary' to obtaining a ruling on 
the propriety of any disclosure may be revealed to this Board.1 

(5) In the event, through error or inadvertence, the name of an 
anonymous affiant, or identifying information, is disclosed during the 
course of a deposition of the GAP Deponents, upon request made on 
the record, by the GAP Deponent or counsel for the GAP Deponent, 
such name or identifying information shall be deleted from the 
transcript, and counsel for Applicant, the NRC Staff and Intervenors 
shall not disclose such name or identifying information to any other 
person except to this Board as may be t:\Ccessary· to obtain a ruling on 
the propriety of any disclosure. In no event, in the absence of a 
subsequent order by this Board shall counsel for Applicant disclose such 
name or identifying information to Applicant or to any employee of 
Applicant. 

(6) This Order does not in any way determine whether the 
anonymous affiants have any right to non-disclosure of their identities, 
or any' other question of fact or law in connection therewith, and is 
without prejudice to the rights of any party to this proceeding to obtain a 
ruling on such questions of fact and/or law from this Board. This Order 

I Applicant's counsel may come back before this Board and request permission to disclose information 
to Applicant if the counsel determines that the Applicant has a need to know it See discussion at Tr. 
19,135-36. 
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shall not in any way affect the burdens of proceeding or proof on such 
questions which would exist in the absence of this Order. 

Dated August 31, 1983. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 
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· Cite as 18 NRC 293 (1983) DD-83-11 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF INSPECTION AND ENFORCEMENT 

Richard C. DeYoung, Director 

In the Matter of 

TEXAS UTILITIES GENERATING 
COMPANY, et a/. 

(Comanche Peak Steam Electric 
Station, Units 1 and,2) 

Docket Nos. 50-445 
50-446 

(10 C.F.R. § 2.206) 

August 19, 1983 

The Director of the Office of Inspection and Enforcement denies a pe
tition pursuant to 10 C.F.R. § 2.206 which requested that the licensees 
produce certain design documents or, in the alternative, show cause why 
they should not be found in violation of NRC regulations if the docu
ments are not in their possession. 

RULES OF PRACTICE: PETITIONS UNDER 10 C.F.R. § 2.206 

A petition is not properly brought under 10 C.F.R. § 2~06 which re
quests the Director to grant relief which is within the power of the 
presiding officer in an NRC adjudicatory proceeding to grant. 

10 C.F.R. PART 50, APPENDIX B: QUALITY ASSURANCE 

NRC regulations do not require licensees to maintain all quality assur
ance documentation pertaining to facility design within their immediate 
possession. Licensees may delegate the establishment and execution of 
its quality assurance program to contractors and other agents but the 
licensee retains responsibility for the quality assurance program. 
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DIRECTOR'S DECISION UNDER'10 C.F.R. § 2.206 

On January 28, 1983 Mrs. Juanita Ellis, president of the Citizens 
Association for Sound Energy (CASE), Dallas, Texas, submitted a peti
tion under 10 C.F.R. § 2.206 requesting that the Director of the Office 
of Inspection and Enforcement issue an order to show cause why the 
licensees, Texas Utilities Generating Co., et al.,l should not have to pro
vide certain design information or, in the alternative, if the documents 
containing this information are not in the possession of the licensees, 
why their failure to possess these documents is not a violation of NRC 
regulations. 

There is currently pending a proceeding before an Atomic Safety and 
Licensing Board for the purpose of determining whether operating 
licenses should be granted for the Comanche Peak facility. CASE has in
tervened in that proceeding, and CASE is challenging the adequacy of 
the design of pipe supports being used at Comanche Peak. As part of its 
"Twelfth Set of Interrogatories to Applicants and Requests to Produce" 
(Aug. 9, 1982), CASE requested the licensees to supply certain docu
ments containing information about design of the pipe supports. The 
licensees replied to the interrogatories by stating that, with the exception 
of certain pertinent information contained in the PSE Design Manual, 
the licensees did not possess the requested documents.2 Several months 
later, CASE filed its petition asking the NRC to require the licensees to 
make these documents available to it or, in the alternative, to find that 
the licensees are in violation of NRC regulations for not having the 

1 In addition to the Texas Utilities Generating Co., the other co-licensees of the Comanche Peak facility 
are the Dallas Power & Light Co., the Texas Power & Light Co., the Texas Municipal Power Agency, 
the Brazos Electric Power Cooperative, Inc., and the Tex-la Electric Cooperative of Texas, Inc. The co
licensees hold the construction permits for the Comanche Peak Steam Electric Station and are applicants 
for operating licenses for the facility. . 
2 See "Applicants' Responses to CASE's Twelfth and Thirteenth Sets of Interrogatories and Requests to 
Produce" (Aug. 23, 1982), Specifically, CASE requested the following documents pertaining to the 
design by ITT Grinnell and NPS Industries. Inc. (NPSI) of pipe supports (the numbers correspond to 
the requests in CASE's Twelfth Set of Interrogatories): 

9. NPSI Design Criteria for pipe supports (the official one issued in May, 1981). 
10. [AlII documents .•. which were used to define the method used to.l\etermine the tensile force 

in the Richmond inserts. 
12. [Tlhe current Grinnell Design Criteria for pipe supports at CPSES [Comanche Peak Steam 

Electric Station]. 
16. [AI copy of the Hilte allowables and the procedures for the analysis. 
17. [AI copy of FUB II and the instructions of how to use the FUB II information. _ . to determine 

the capacity of the Hilti bolt. 
In answer to questions 9,12, and 17 the licensees referred CASE directly to their contractors, ITT Grin
nell and NPSI, saying that the licensees did not possess the cited documents. For questions 10 and 16, 
the licensees responded that, to the extent they had any of the information requested. it was contained 
in the PSE Design Manual, which was already available to CASE. Further information, they stated, 
would have to be obtained directly from NPSI or ITT Grinnell. 

294 



documents in their possession.) CASE's request that it be provided the 
NPSI and ITT Grinnell design documents is now apparently moot, as 
CASE has been provided an opportunity to inspect and copy relevant 
portions of these and other documents which CASE has sought as a 
result of further negotiations over discovery matters with the licensees.4 

However, in all events, CASE's request that the Director initiate a show
cause proceeding pursuant to 10 C.F.R. § 2.202 for the production of 
documents to CASE is not properly brought under 10 C.F.R. § 2.206.5 

CASE's request for production is essentially a motion to compel discov
ery of relevant documents to a party to an NRC adjudication. Such mo
tions lie properly before the presiding officer or Board having jurisdiction 
over the. proceeding. See 10 C.F.R. § 2.740(0. The NRC's adjudicatory 
boards are charged with regulating prehearing discovery and ensuring 
the parties' access to documents relevant to the issues set for hearing. In 
an analogous context, the Commission has cautioned that 10 C.F.R. 
§ 2.206 should not be used as a means of circumventing a licensing 
board with jurisdiction to grant relief on a certain issue. See Pacific Gas 
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
CLl-81-6, 13 NRC 443 (1981). 

The question remains whether the licensees have violated NRC re
quirements by not having the identified documents within their 
possession. To put CASE's petition in context, it should be noted that 
information concerning the design of a nuclear facility can generally be 
divided into three categories. The first is that of design criteria or design 
allowables. This information defines minimum characteristics which 
gross elements of a power plant are to have. For example, a rod protrud
ing from a wall may be required to carry a load of some specific amount. 
The load for this rod would be a design allowable, and part of the design 
criteria. The second category is the actual design of the facility. Again 
using the rod analogy, a complete design would specify not only the type 

) CASE makes note of the fact that it is challenging the adequacy of the pipe supports, but that CASE is 
not attempting to use its § 2.206 petition to pursue matters properly before the Licensing Board. Since 
the pipe supports issue is before the Licensing Board, it shall not be addressed in this decision. Section 
2.206 is not a mechanism for sidestepping the jurisdiction of the Licensing Board or the Atomic Safety 
and Licensing Appeal Board. See Pacific Gas and Eleclric Co. (Diablo Canyon Nuclear Power Plant, 
Units I and 2), CLI·81-6, \3 NRC 443 (\98J). 
4 See Letters to Juanita Ellis from Nicholas S. Reynolds, Counsel for Applicants (March 29, 1983), from 
William A. Horin, Counsel for Applicants (April 27, 1983), from Herman W. D'Errico, Project 
Manager, NPS Industries, Inc. (May 4, 1983), from David D. McKenney, Vice President and General 
Counsel, lIT Grinnell Corp. (May 9, 1983); Letters to William A. Horin from Juanita Ellis (May 4 and 
June 8, 1983). 
S The Director informed Mrs. Ellis of this view in a letter dated March 31, 1983, which was sent in re
sponse to her letter dated March II, 1983. CASE tiled a motion to compel discovery with the Licensing 
Board on March 23rd, and since that time CASE and the licensees have negotiated arrangements where
by CASE has been allowed access to the documents. See supra note 2. 
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of rod to be used, in terms of length, width, material and shape, but also 
how that rod would be attached to the wall, e.g., how many bolts would 
be used, of what material these bolts would be, and in what configuration 
they would be. The third category of information includes the design 
procedures or other information concerning the manner in which the 
design is to be developed or implemented. This third category would 
include, for example, tables and charts specifying properties of various 
materials, and computer programs incorporating algorithms which are 
used to calculate the final design. The information which CASE seeks in 
its petition, and which the licensees stated they did not possess, falls 
generally into this third category.6 The licensees referred CASE to ITT 
Grinnell and NPSI, the contractors which designed the pipe supports. 

CASE pelieves that the licensees are required to maintain the docu
ments in their possession at the Comanche Peak site. See Petition at I. 
It should be noted that the documents have been at the site in the 
possession of the pipe support contractors at times in connection with 
the contractors' performance of their assigned design and construction 
activities. Because the documents are maintained under the control of 
the contractors, the licensees have indicated that they do not have them 
within their immediate possession. 

CASE contends that the licensees have violated various provisions of 
10 C.F.R. Part SO, Appendices A and B, if the ITT Grinnell and NPSI 
documents are not within the licensees' possession. These regulations 
require the establishment and implementation of a quality assurance 
progrl!m, including the creatfon and maintenance of appropriate 
documentation,' applicable to the design, construction, and operation of 
structures, systems and components important to safety. The licensee 
may delegate the work of establishing and executing the quality assur
ance program to contractors, consultants, or other agents, but the licen
see retains responsibility for the establishment and execution of the qual
ity assurance program. 10 C.F.R. Part SO, Appendix B, Criterion I. The 
regulations require licensees to be responsible for the records, to have 
access to them and to establish requirements for record retention, but 
the regulations do not require licensees to maintain within their immedi
ate possession all documentation bearing on the design of safety-related 
features of a nuclear power plant. See 10 C.F.R. Part SO, Appendix B, 

6The inrormation sought in interrogatories 9. 10, 12, 16, and 17 by CASE in its Twetrth Set or Inter
rogatories appears to have been primarily directed towards design procedures despite rererences made to 
design criteria. The desi,gn criteria rererenced in these interrogatories were already available to CASE. 
Su supra note 2. 
7 SI!I! 10 C.F.R. Part 50, Appendix A. Criterion I. and Appendix B. Criteria V. VI. &. XVII. 
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Criterion XVII. The Commission's regulations contemplate that some 
records may not be at the site where the facility is being constructed or 
operated. Criterion VI of Appendix B provides that: 

Measures shall be established to control the issuance of documents ... which 
prescribe all activities affecting quality. These measures shall assure that documents 

.... are distributed to and used at the location where the prescribed activity is 
performed. 

The development of a design and the implementation of design proce
dures to create the design of safety-related equipment is often performed 
by contractors for persons who are licensed to construct a facility. The 
contractor may perform some of its functions at its own facilities as well 
as at the site of the nuclear project. Documentation related to the devel
opment of the design must be controlled and maintained by the contrac
tor in accordance with the contractor's quality assurance program imple
mented to satisfy the licensee's obligations under 10 C.F.R. Part 50, Ap
pendix B. The licensee's Preliminary Safety Analysis Report (PSAR) 
and Final Safety Analysis Report (FSAR) state that, under the quality 
assurance program for Comanche Peak, contractors and vendors are re
quired to have quality assurance programs which meet Part 50. See, e.g., 
PSAR §§ 17.0, 17.1.2.4; FSAR §§ 17.0, 17.1.1.5. 

Quality assurance requirements concerning design implementation 
documentation for the pipe hangers and supports were set forth in Proj
ect Specification 2323-MS-46A, which was part of the contracts between 
the licensees and their contractors ITT Grinnell and NPSI. The project 
specification incorporates the American National Standards Institute 
(ANSI) Standard N45.2.9, "Requirements for Collection, Storage, and 
Maintenance of Quality Assurance Records for Nuclear Power Plants." 
The ANSI standard provides that the implementation of the standard's 
requirements may be delegated to the organizations performing the 
work covered by these standards. The standard provides general require
ments and guidelines for record retention. See ANSI Standard 
N45.2.9-1974, at 1. The staff has adopted the recommendations of the 
ANSI standard as a generally acceptable means of meeting the require
mertts for maintaining quality assurance documentation. See Regulatory 
Guide 1.88, "Collection, Storage, and Maintenance of Nuclear Power 
Plant .Quality Assurance Records" (Rev. 2, Oct. 1976). Consequently, 
the licensees are not required to themselves possess the NPSI and ITT 
Grinnell documents, although they retain the responsibility for ensuring 
that pertinent quality assurance documents related to the pipe supports 
are maintained. 
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The documents are available to the licensees and to the NRC for its 
inspection8 in the offices of ITT Grinnell and NPSI.· The documents 
have also been used and kept by ITT Grinnell and NPSI at the 
Comanche Peak site and at such times have been available to the licen
sees and the NRC. 

In conclusion, the licensees have not violated the Commission's regu
lations although they do not themselves possess the ITT Grinnell and 
NPSI documents at issue. Accordingly, the petitioner's request for initia
tion of show cause proceedings is denied. 

A copy of this decision will be filed with the Secretary of the Commis
sion for the Commission's review in accordance with 10 C.F.R. § 
2.206(c). 

Dated at Bethesda, Maryland, 
this 19th day of August 1983. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 

8 Although they may not possess certain of the lIT Grinnell and NPSI documents. the licensees aver 
that the documents are indeed available to them. Set! Letter to Stephen G. Burns, Office of the Execu
tive Legal Director. NRC. from William A. Horin. Counsel for Licensees (June 28. 1983). The PSAR 
and FSAR state that the quality assurance program includes audits of vendors' and contractors' activities 
to ensure conformance to quality assurance requirements. See generally PSAR §§ 17.1.2. 17.1.2.4; 
FSAR §§ 17.1.1.5. 17.1.17. 17.1.18. NRC representatives have reviewed the contractors' documents as 
part of their inspection efforts. See. e.g., NRC Region IV Inspection Report Nos. 50·445/82·26, 
50-446/82·14 (Feb. IS, 1983). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
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VIctor Gllfnsky 
Thomas M. Roberts 
James K. Asselstlne 
Frederick M. Bernthal 

METROPOLITAN EDISON COMPANY, 
etat. 

(Three Mile Island Nuclear· 
Station, Unit No.1) 

Docket No. 50·289·SP 
(Restart) 

September 8, 1983 

Upon review of the Appeal Board's decision in ALAB-698, 16 NRC 
1290 (982), addressing emergency preparedness at TMI·l, the Com· 
mission reverses a holding of the Appeal Board relating to the placement 
of responsibility for making protective action recommendations to the 
Commonwealth of Pennsylvania, and directs that the TMI-l emergency 
plan provide that the responsibility for radiological assessment and the 
making of protective action recommendations be transferred from the 
Emergency Director in the control room to the Emergency Support 
Director in the Emergency Operations Facility (EOF) no later than one 
hour following the declaration of an emergency. With that change and 
subject to certain conditions, the Commission finds emergency planning 
for TMI·l to be adequate. 
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EMERGENCY PLANNING: TECHNICAL SUPPORT CENTER, 
EMERGENCY OPERATIONS FACILITY 

NRC emergency planning regulations require licensees to establish an 
onsite technical support center (TSC) and a nearby Emergency Opera
tions Facility (EOF) from which effective direction can be given during 
an emergency. 10 C.F.R. Part 50, Appendix E, § IV.E.8. 

EMERGENCY PLANNING: TRANSFER OF FUNCTIONS TO 
EMERGENCY OPERATIONS FACILITY 

The responsibility for radiological assessment and the making of pro
tective action recommendations is to be transferred from a senior official 
in the control room to a senior official in the Emergency Operations 
Facility no later than one hour following the declaration of a Site Area 
Emergency or General Emergency. 

DECISION 

In ALAB-698, 16 NRC 1290 (1982), the Atomic Safety and Licensing 
Appeal Board ("Appeal Board") addressed emergency preparedness at 
Three Mile Island Unit 1 ("TMI-l"). It concluded that during the first 
four hours following the declaration of a Site Area Emergency or Gener
al Emergency ("emergency") the Licensee's Emergency Director, who 
would'be in the control room, could have the responsibility for making 
protective action recommendations to the Commonwealth of Penrisylva
nia ("Commonwealth"). The Commission disagrees with that holding 
and directs that the TMI-1 emergency plan provide that the responsibili
ty for radiological assessment and the making of protective action recom
mendations be transferred from the Emergency Director in the control 
room to the Emergency Support Director in the Emergency Operations 
Facility ("EOP") no later than one hour following the declaration of an 
emergency. 

With the issuance of this Order, the Commission has determined that 
subject to the receipt of necessary certifications from the NRC staff that 
various conditions imposed by the Licensing Board and Appeal Board 
have been satisfied, emergency planning for TMI-l is adequate. 
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I. BACKGROUND 

A. Procedural History 

Following the March 28, 1979 accident at Three Mile Island Unit 2, 
the Commission issued an Order which directed that its companion unit, 
TMI-l, remain in a shutdown condition until the Commission had 
completed public hearings on whether TMI-l should be permitted to 
resume operation. CLI-79-8, 10 NRC 141 (1979). An Atomic Safety 
and Licensing Board ("Licensing Board") presided over extensive adju
dicatory hearings. The Licensing Board issued three partial initial deci
sions which contained its findings and conclusions. In one of those 
decisions, it addressed the adequacy of emergency preparedness for 
TMI-l. LBP-81-59, 14 NRC 1211, 1455-1703 (1981). After hearing tes
timony from the Licensee (GPU Nuclear), the NRC staff and the 
Commonwealth, it addressed the issue before the Commission today. It 
rejected Licensee's proposal which would have permitted radiological as-. 
sessment and protective action recommendations to be made from the 
control room during the first four hours following declaration of an 
emergency and instead ordered that this responsibility be transfer:red 
from the control room to the EOF, no later than one hour after the 
emergency declaration. See 14 NRC 1467-79. The Licensing Board 
reached this conclusion because it determined that the Licensee .had not 
demonstrated the adequacy or workability of its plan. 14 NRC 1477, 
1478. 

The Licensee appealed that ruling. After receiving briefs from the par
ties and hearing oral argument, the Appeal Board overruled the Licens
ing Board, concluding that the Licensee's approach is more logical than 
that ordered by the Licensing Board and that it had the added·advantage 
of being a central part of the Licensee's overall management philosophy. 
ALAB-698, 16 NRC 1290 (1982).1 The Appeal Board, however, ordered 
the Licensee to make a concerted effort to have its Emergency Support 
Director at the site as early as possible. It required that the Licensee's 
emergency plan provide that the Emergency Support Director be notified 
upon declaration of any alert (which would generally precede any 
emergency declaration) and that he immediately begin preparations to 
arrive at the EOF as soon as practicable, but in no event later than four 
hours after declaration of an emergency. 16 NRC 1308. Judge Edles 
issued a separate opinion in which he tentatively endorsed the Licensee's 

1 The Appeal Board decision focused on the making of protective action recommendations; it did not 
address radiological assessment. We are addressing the radiological assessment Issue to avoid any 
confusion. 
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proposal, but concluded that based on the record before the Appeal 
Board, the Licensee had not proven that its plan is satisfactory. He be
lieved that Licensee's plan was worthy of a test of its efficacy and 
reliability, but stated that such a test should be conducted prior to any 
restart ofTMI-l. ' 

The NRC staff filed a petition with the Commission requesting that 
the Commission review the Appeal Board's determination. In its re
sponse to the staffs petition the Licensee stated that it would abide by 
the Licensing Board's decision pending disposition of the Appeal Board 
decision by the Commission. On March 21, 1983, the Commission 
issued an Order taking review and requesting briefs from the NRC staff, 
the Commonwealth of Pennsylvania, and the Licensee, the only three 
parties that had participated in the litigation of the issue below., 
CLI-83-7, 17 NRC 336. 

B. The Licensee's Proposed Plan 

Pursuant to the Commission's emergency planning regulations, 10 
C.F.R. Part 50, Appendix E, the Licensee has constructed an EOF 
which will serve as the command center for the Licensee's management 
of offsite activities during an emergency and which will be directed by 
the Emergency Support Director. It is the principal location during an 
emergency for coordinating radiological and environmental assessment, 
for development of recommendations for public protective actions and 
the coordination of emergency response activities with federal, state and 
local agencies. The EOF is located about haifa mile from TMI-l. 

The Licensee has agreed to have six of its employees available to acti
vate the EOF within one hour after an emergency declaration and to 
have all communications and data links operational within that time. 
However, because the making of protective action recommendations 
(such as whether to shelter or evacuate the local population) is so impor
tant and politically sensitive, the Licensee strongly prefers that the re
sponsibility for making these recommendations be vested only in its 
most senior officials, none of which, according to its present plans, 
would be at the EOF within the first hour. The Licensee proposes that 
one of its senior corporate officials from its Parsippany, New Jersey 
headquarters serve as Emergency Support Director and make the protec
tive action recommendations. It would take that official approximately 
four hours to reach the EOF following the emergency declaration. 
During the interim period before that official arrived at the EOF, the 
Emergency Director, who is the company's senior onsite official, would 
be stationed in the control room and would have the responsibility for 
making protective action recommendations. 
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II. THE VIEWS OF .THE PARrIES 

The_ NRC staff disagrees with the Appeal Board because it believes 
that early transfer of functions to the Emergency Support Director in the 
EOF promotes the public health and safety. The staff emphasizes that 
one of the lessons learned from the accident at Three Mile Island Unit 2 
is that, for effective emergency responses, a utility should neither place 
too many people in the control room, nor overburden control room per
sonnel with too many functions, especially functions that could be per
formed from other locations. From this lesson staff draws the conclusion 
that emergency response functions such as radiological assessment, dose 
projection, the formulation of protective action recommendations and 
the communication of such recommendations and the bases for them to 
offsite authorities should be performed as early as possible from loca
tions other than the control room. This permits those in the control 
room to concentrate on accident as!;essment, plant operational control 
and accident mitigation. 

Staff also states that another important consideration is that personnel 
responsible for making protective action recommendations must have 
available to them up-to-date accurate information, especially during the 
early hours of an accident when the possibility for confusion is greatest. 
Although staff recognizes that in some instances the best information 
upon which to' make protective action recommendations will come from 
the control room, the staff nonetheless believes protective action recom
mendations should be made from the EOF. The staff stresses that 
NUREG-0696,2 which provides guidance to licensees on how they can 
adequately implement the Commission's emergen'cy planning 
regulations, provides that EOFs are to contain equipment for the 
acquisition, display and evaluation of radiological and meteorological 
and plant system data required to project and evaluate the magnitude of 
actual or potential radioactive releases, to determine off site dose projec
tions and to formulate protective action recommendations. The guide
lines also call for the provision of reliable voice 'communication systems 
between the EOF, the control room and the Technical Support Center.3 

In staff's view this should assure that timely and accurate information 
for formulating protective action recommendations in the early stages of 
the emergency would be available in the EOF as well as in the control 
room. 

2 NUREG.0696, "Functional Criteria for Emergency Response Facilities, Final Report" (February 
1981). 
3 [d. at 16·17, 20·23. 
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The staff also is dissatisfied with Licensee's plan because too many re
sponsibilities are to be performed by the Emergency Director. Although 
the' staff has concluded that Licensee will provide an ample number of 
emergency response personnel to operate the control room, the staff as-' 
serts that the Licensee's emergency plan lists fourteen separate actions 
for which the Emergency Director in the control room is responsible. 
Five of those duties are non-delegable, including the making of prcitec'" 
tive action recommendations. In addition, five persons report directly to 
the Emergency Director and he is' responsible for overseeing that they 
carry out their responsibilities effectively. The staff concludes that if the' 
Emergency Director spends most of his time formulating protective 
action recommendations', and informing offsite authority of 'the reasons 
underlying his recom'mendations; he will necessarily not be able to 
devote his attention to the performance and direction of other' 
functions, including the critical functions of accident assessment, plant· 
control and accident mitigation. In turn, to the extent that the Emergen
cy Director devotes his time to the other functions~ he will be unable to 
concentrate on formulating protective action recommendations.' . I • 

Moreover, staff argues that there is no regulatory requirement that l 

protective aCtion recommendations be made by the most senior manage
ment official on site. The staff believes that there are numerous TMI-l 
management officials, down to the level of shift foreman, who are fully 
trained and qualified to make protective action recommendations. One 
of these individuals could be designated to act as Emergency Support 
Director within one hour of the declaration of the emergency and could 
serve in that' capacity until a - more senior official arrived from 
Parsippany. ' 

Finally, staff states that during the only major full-scale emergency ex
ercise at the facility, the EOF was fully staffed, including the Emergency 
Support Director with protective action recommendation au'thority, 
within about one-half hour after declaration of a Site Area Emergency: 
That exercise demonstrated in its view the workability of the approach it 
recommends. The staff asserts that prior to the full-scale exercise there 
had been much earlier limited drills in which protective action 'recom
mendations were communicated from the Emergency Director in the 
control room to Commonwealth officials in Harrisburg. In those drills 
the staff identified problems with the communication of protective 
action recommendations and the bases therefore from the Emergency 
Director in the control room to Commonwealth officials. Thus, staff con
cludes that while the approach that it advocates has been fully tested and 
works, Licensee's proposal remains untested and unverified. 
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The Commonwealth also disagrees with the Appeal Board. Its primary 
concern is with the adequacy of information exchange and the interac
tion between Commonwealth and Licensee officials during the early 
stages of an accident. It emphasizes that the ultimate decision regarding 
protective actions is made by the Governor, based on recommendations 
received .from his designated representative at the site. The Common
wealth stresses that the process of protective action decisionmaking is 
bidirectional and that in making its recommendation to the state, the 
Licensee will need information such as weather and road conditions as 
well as information regarding the specific technical status of the plant. 
The Commonwealth asserts that the EOF is the facility specifically de
signed for the exchange of information between the officials of the utility 
and the representative of the Commonwealth and where the implications 
of that information can be discussed. Accordingly, it believes Licensee's 
proposal would impede necessary exchanges of information. 

The Commonwealth also agrees with the NRC staff that the Emergen
cy Director in the control room should focus his efforts on responding 
to the accident from an engineering perspective, rather than concentrat
ing on protective action recommendations. 

Finally, the Commonwealth argues that Licensee's proposal has not 
been tested in any full-scale emergency exercise. The Commonwealth 
suggests that if the Commission approves Licensee's proposal, the Com
mission should adopt Judge Edles' recommendation and require the 
Licensee to test its plan prior to any restart ofTMI-l. 

The Licensee urges the Commission to affirm the' Appeal Board 
decision. Licensee strongly believes that its protective action recommen
dations should be made by the most senior available company repre
sentative and rejects the NRC staff suggestion that more junior employ
ees be stationed at the EOF and. make the protective action 
recommendation. It states unequivocally that if the COplmission 
reverses the Appeal Board and directs that protective action recommen
dations be made from the EOF during the early hours of an emergency, 
Licensee will comply by moving its most senior onsite representative 
out of the control room and into the EOF. Licensee states that the result 
will be that its most senior onsite representative will be in the EOF, 
rather than in the control room, where they believe he will be most 
useful. 

The Licensee further asserts that there is no explicit regulatory re
quirement that protective action recommendations must be made from 
the EOF and therefore the staff position is premised on little more than 
"do it this way because we say so." . 
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Licensee also at great length explains its proposed organization, and 
asserts that its on-shift staffing is one of the largest at any facility. Be
cause of its staffing plan, the Licensee states that the Emergency Direc
tor would delegate his responsibilities to other officials, which would 
permit him to focus on formulating protective action recommendations. 

With respect to whether information flow to the NRC, state and local 
officials would be more accurate and up-to-date from the EOF or the 
control room, the Licensee asserts that while there are sufficient data 
and communication links between the control room and the EOF, a sub
stantial improvement in the reliability of information flow can be 
achieved if the individual making the protective action recommendations 
is in the control room during the early hours. 

Licensee also disagrees with the staff's assertions that its proposed 
plan is untested. Licensee asserts that the drills that it conducted in 1980 
established the viability of its proposal. Moreover, Licensee states that 
in 1983, following the issuance of ALAB-698, the Licensee has conduct
ed additional drills which tested its plan. Three additional drills, includ
ing a full-scale annual exercise, will be conducted within the next six 
months, which Licensee argues will verify its conclusions that its plan is 
adequate. . 

The Licensee also attacks the I position advocated by the 
Commonwealth. The Licensee notes that despite the Commonwealth's 
desire to have face-to-face discussions in the EOF between its repre
sentatives and the Emergency Support Director, the Commonwealth has 
been unwilling to commit itself to send its representative to the EOF 
within one hour after the declaration of a site emergency, to equip its 
engineer with a beeper so that he could be quickly contacted if 
necessary, or to man its end of the dedicated line from TMI to its 
Bureau of Radiation Protection on a 24-hour per day basis. Because the 
Commonwealth'is unwilling to undertake these commitments, the 
Licensee believes that if Licensee moved its Emergency Support Direc
tor to the EOF within the early hours following an accident, there might 
be no state official present with whom to converse, defeating the purpose 
of the requirement that the stafT and the Commonwealth seek to have 
imposed. 

III. ANALYSIS 

. There, is no dispute between the parties regarding the functions that 
are to be performed from the EOF during an emergency; the controversy 
centers on how quickly that facility must be fully functional following 
the declaration of a site emergency. A discussion of this issue must 
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begin with an examination of the Commission's emergency planning 
regulations. 

Those regulations, specifically 10 C.F.R. Part SO, Appendix E, 
§ IV.E.8, require licensees to establish an onsite technical support center 
and a nearby EOF from which effective direction can be given during an 
emergency. Although these regulations clearly establish that certain 
emergency response functions are to be carried out from places other 
than the control room, the regulations do not address when' these other 
facilities are to be activated, nor do they identify which emergency re
sponses are to be carried out from these facilities. 

In NUREG-0654 Rev. 14 and NUREG-0696 the Commission pub
lished guidance to licensees on how they could satisfy the requirements 
imposed by the regulations. NUREG-0654 Rev. 1 recommends that 
licensees: 

, establish an Emergency Operations Facility from which evaluation and coordination. 
of all licensee activities related to an emergency is to be carried out and from which 
the licensee shall provide information to Federal, State and local authorities reo 
sponding to radiological emergencies in accordance with NUREG·0696, Revision 1. 

NUREG-0654 at 52. NUREG-0696, supra, at 16 recommends that the 
EOF be used for: (1) management of the overall Licensee emergency 
response; (2) coordination of radiological and environmental 
assessment; (3) determination of recommended public protective 
actions; and (4) coordination of emergency response activities with 
Federal, State and local agencies. 

That document also suggests that the EOF: 

be staffed to provide overall management of licensee resources and the continuous 
evaluation and coordination of licensee activities during and after an accident. Upon 
EOF activation, designated personnel shall report directly to the EOF to achieve full 
functional operation within one hour. A senior management person designated by the 
licensee shall be in charge of all licensee activities in the EOF. The EOF staff will in· 
c1ude personnel to manage the licensee onsite and offsite radiological monitoring, to 
perform radiological evaluations, and to interface with offsite officials. 

[d. at 19 (emphasis added).s The Licensee here proposes not to follow 
this guidance because under its proposal the EOF would not be fully 
functional within the first hour. It would not achieve this state until the 
Emergency Support Director arrived from Parsippany. The Licensee 

4 NUREG.0654/FEMA.REP.I, Rev. I "Criteria for Preparation and Evaluation of Radiological 
Emergency Response Plans and Preparedness in Support of NucJear Power Plants" (November 1980>' 
SThe additional guidance subsequently provided by the Commission in NUREG·0737 Supplement No. 
I, "Clarification ofTMI Action Plan Requirements" (1982) is consistent with this approach. 
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argues that its proposal for satisfying NRC regulations ~onetheless is 
equivalent to that suggested by the NRC in the NUREG documents and 
that under its plan the same degree of protection of the public health 
and safety would occur. We disagree. 

Licensee's proposal does not adequately reflect one of the primary 
lessons learned from the Three Mile Island accident. Based on its review 
of the accident, the Commission strongly believes that those in the con
trol room should be free to concentrate on accident assessment, plant 
control and accident mitigation:and should not be responsible for carry
ing out· other critical functions such as radiological assessment and 
making protective action recoinmendations. Moreover, as a general 
proposition, the fewer the individuals in the control room, the less likeli
hood for confusion and misunderstanding. The Commission mandated 
the establishment of EOFs specifically to achieve these objectives. 

The GPU plan, as the staff observes, does not satisfy these objectives. 
The Emergency Director, who would be responsible for making the pro
tective action recommendations in the early hours of an accident, also 
has other responsibilities, some of which he would not be able to 
delegate. Even if he were able to delegate those functions to concentrate 
on the protective action recommendations, this would mean that he 
might not necessarily have time to ensure that those individuals in the 
control room that are under his supervision are effectively carrying out 
their delegated responsibilities. The Commission does not believe that 
during the early hours of an accident the public health and safety is ade
quately protected when these dual, critical functions are vested in a 
single individual. 

Furthermore, as the Commonwealth stresses, the EOF is the ideal 
place for face-to-face communications regarding protective action recom
mendations between federal, state and local officials, and the Licensee 
official charged with making the recommendations to the 
Commonwealth. The Commission does not believe; as Licensee 
suggests, that telephonic communications between the governmental 
officials in the EOF and the Licensee's decisionmaker in the control 
room provide an equivalent opportunity for an exchange of information. 
The Commission views the opportunity for face-to-face communications 
as the best means to exchange pertinent information between govern
ment officials and the Licensee and to formulate protective action 
recommendations, particularly when it is essential that there not be mis
understandings between those involved. 

Although the Licensee asserts that they have no guarantee that Com
monwealth officials will be at the EOF within one hour, the Common
wealth has pledged that its officials will arrive at the EOF at the earliest 
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possible moment. During the full-scale emergency drill that was con
ducted on June 2, 1981, the state's representative in fact arrived at the 
site within one-half hour after the declaration of an emergency.6 
Moreover, local and NRC officials would certainly be at the site within 
an hour so that there will be an opportunity for the early exchange of in
formation and views. 

The Commission has carefully considered whether its decision today 
places too heavy an emphasis on separation of functions and does not 
place enough on the critical need for those'making protective action 
recommendations to have access to' the most up~to-date and. accurate 
information. The Commission believes that it has drawn the proper 
balance. The EOF at TMI-l has adequate equipment for the acquisition, 
display and evaluation of the pertinent radiological, meteorological; and 
plant system data that must be taken into account in making protective 
action recommendations. Moreover, up-to-date information on matters 
such as weather and road conditions, which could playa significant role 
in protective action recommendations, may be best obtained in the 
EOF, rather than the control room, because that is where state, local 
and 'federal officials will congregate to exchange information. Those 
governmental officials will probably be the best source of information 
on these matters. Therefore, the Commission disagrees with the Licen
see~s arguments that during the early hours of an accident, the control 
room is the best source for the needed information and should be' the 
place where protective action recommendations are made. 

For these reasons .the Commission has concluded that Licensee's 
plan, which fails to comport with Commission guidance, does not protect 
adequately the public health and safety. The Commission therefore;has 
reversed the Appeal Board and mandates that as·a condition of:any 
restart, that Licensee's emergency plan provide for: the transfer of the re
sponsibility for radiological assessment and the making of protective 
action recommendations from the control room to the EOF no later 
than one hour after the declaration of a general site emergency . 

. The Commission also notes that to the best of its knowledge, no other 
utility is requesting authorization to make protective action recommen
dations from the control room during the early. hours of an accident. 
Every other utility is transferring that function from the control room to 
the EOF within one hour after the declaration of a site emergency; 

, . 

) " 

6 Commonwealth of Pennsylvania's Reply 10 Licensee's Brief in Support of Exceplions 10 Ihe ASLB 
Parliallnilial Decision on Emergency Planning Issues (Exception No.3), May 10,1982 at 14. 
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IV. ADEQUACY OF EMERGENCY PLANNING AT TMI-l 

With the issuance of this Order, the Commission has completed its 
review of emergency planning at TMI-l. Earlier the Commission had 
elected not to take review of ALAB-697, the other Appeal Board deci
sion on emergency planning. This Order concludes our review of 
ALAB-69S. Accordingly, subject to receipt of necessary certifications by 
the NRC stafT to the Commission that the various conditions imposed 
by the Licensing Board and the Appeal Board relating to emergency plan
ning have been satisfied, the Commission has determined that emergen
cy planning at TMI-l is adequate for purposes of restarting the facility. 
Because other matters remain unresolved, this Order does not authorize 
restart. 

Commissioner Gilinsky dissents in part from this decision. His separ
ate views are attached. 

Commissioner Roberts dissents from this decision. 
It is so ORDERED.· 

Dated at Washington, D.C., 
this Sth day of September 1983. 

For the Commission 

(John C. Hoyle) 
for SAMUEL J. CHILK 
Secretary of the Commission 

SEPARATE VIEWS OF COMMISSIONER GILINSKY 
ALAB-698, TMI-l RESTART-EMERGENCY PLANNING 

I join in the Commission's decision only in so far as it requires 
General Public Utilities to transfer the responsibility for radiological 
assessment and for making protective action recommendations from the 
Emergency Director in the Three Mile Island Unit 1 control room to the 
Emergency Support Director in the Emergency Operations Facility no 
later than one hour after the declaration of a general site emergency. 

·Commissioner GiJinsky was not present when this Order was affirmed. but had previously indicated 
that he dissented in part from this decision. 
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Cite as 18 NRC 311 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 
Frederick M. Bernthal 

CLI·83·23 

In the Matter of Docket Nos. 50·443·0L 
50·444·0L 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et sl. 

(Seabrook Station, Units 1 and 2) September 19, 1983 

The Commission decides against undertaking sua sponte review of the 
Appeal Board's decision in ALAB-734 denying an intervenor's petition 
for directed certification of a licensing board dismissal of one of its 
contentions. The Commission, however, takes the opportunity to reaf
firm its statements in Duke Power Co. (Catawba Nuclear Station, Units 1 
and 2), CLI-83-19, 17 NRC 1041 (1983), that the admissibility ofa late
filed contention must be determined by balancing all five of the factors 
in 10 C.F.R. § 2.714(a). 

MEMORANDUM AND ORDER 

In ALAB-734, 18 NRC 11 (1983) the Atomic Safety and Licensing 
Appeal Board ("Appeal Board") denied a petition by the New England 
Coalition on Nuclear Pollution (NECNP) for directed certification of the 
Atomic Safety and Licensing Board's summary dismissal of NECNP's 
contention on the adequacy of the Applicant's Final Safety Evaluation 
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Report ("FSAR") relating to the quality assurance program for 
Seabrook. 

We believe that the denial of directed certification does not warrant 
Commission review. However, portions of Part 5 of the Appe21 Board's 
decision on the admissibility of late-filed contentions could be viewed as 
inconsistent with the Commission's decision in Duke Power Co. 
(Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 
(1983). 

The Commission therefore takes this opportunity to reaffirm its state
ments in Catawba, that the admissibility of a late-filed contention must 
be determined by a balancing of all five of the late intervention factors 
in 10 C.F.R. § 2.714(a). Those factors involve careful consideration of 
the contents of the contention and the circumstances under which the 
contention is offered. In particular, factor five, the factor of interest to 
the Appeal Board, is specific to the particular contention because it con
siders "the extent to which the petitioner's participation will broaden 
the issues or unduly delay the proceeding." 

The Licensing Board must apply the five-factor t~st of 10 C.F.R. 
§ 2.714(a), according to the Commission's guidance in Catawba. 
ALAB-734 should not be interpreted as circumscribing the application 
of or dictating the outcome as to any of the five factors of that test. 

Commissioners Gilinsky and Asselstine dissent from this decision. 
Their separate views are attached. 

It is so ORDERED. 

Dated at Washington, D.C., 
this 19th day of September 1983. 

For the Commission , 

. SAMUEL J. CHILK 
Secretary of the Commission 

, , 

DISSENTING OPINION OF COMMISSIONER ASSELSTINE 

I do not believe that the Appeal Board's decision (ALAB-734, '18 
NRC 11 (1983» on the admissibility of late-filed contentions is in1any 
way inconsistent with 10 C.F.R. § 2.714, and I do not believe that the 
Commission's order in this case is necessary or appropriate. I find the 
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Appeal Board's decision to be fully consistent with the factual represen
tations made by counsel for the applicant and the staff before it. See 
ALAB-734 at 17. 

I am also disturbed that a majority of the Commission has taken this 
opportunity to reaffirm the position taken in Catawba, CLI-83-19, 17 
NRC 1041 (1983), that the admissibility of a late-filed contention must 
be determined by a balancing of all five of the late intervention factors 
in 10 C.F.R. § 2.714(a). In my view, the Commission's decision in 
Catawba was ill-considered and was, as a matter of policy, incorrect. 
Rather than affirming that decision, the Commission should be seeking 
the earliest opportunity to reverse its holding in Catawba. 

I agreed in Catawba that section 189a of the Atomic Energy Act of 
1954 does not require an Atomic Safety and Licensing Board to give con
trolling weight to the good cause factor in 10 C.F.R. § 2.714(a)(0 (j) in 
determining whether to admit a late-filed contention that could not be 
filed in a timely manner because the "institutional unavailability" of 
licensing-related documents precluded the timely formulation of that 
contention with the requisite specificity. Nevertheless, I continue to be
lieve that the Appeal Board's three-part test for "good cause," and its 
decision to give controlling weight to that factor once that test is met, is 
a reasonable exercise of Commission discretion and represents sound 
public policy. 

Under the Appeal Board's good cause test, a party seeking to raise a 
late-filed contention must establish that the contention (1) is wholly 
dependent upon the content of a particular document, (2) could not 
therefore be advanct:d with any degree of specificity {if at alO in advance 
of the public availability of that document, and (3) is tendered with the 
requisite degree of promptness once the document comes into existence 
and is accessible for public examination. Yet, under the Commission's 
Catawba holding, even if a party can meet this rather stringent test it 
would not be assured of the opportunity to obtain a hearing on the issue. 
Thus, for example, under the Commission's holding, members of the 
public could be foreclosed from raising significant issues derived directly 
from the staff's final environmental statement, or from offsite radiologi
cal emergency response plans if such issues might broaden or delay the 
proceeding. Such a result is manifestly unfair to the public participants 
in our proceedings. In establishing the procedures to govern NRC licens
ing hearings, the Commission has an obligation to assure a sensitive and 
fair balance between the need to assure a reasonable opportunity for 
public participation and the need for efficiency. The balance struck by 
the Commission's Catawba decision is neither fair nor sensitive. It is 
bad public policy and should be reversed as soon as possible. 
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SEPARATE VIEWS OF COMMISSIONER GILINSKY, 
ALAB-734 

I agree with the views expressed by Commissioner Asselstine. 
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Cite as 18 NRC 315 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo' J. Palladino, Chairman 
Victor Glilnsky 

Thomas M. Roberts 
James K. Asselstlne 
Frederick M. Bemthal 

CLI·83·24 

In the Matter of _, Docket No. 50·320 

GENERAL PUBLIC UTILITIES 
CORPORATION 

(Three Mile Island Nuclear 
Station, Unit No.2) September 21, 1983 

The Commission denies a motion to quash subpoenas issued at the re
quest of the NRC Office of Investigations (OIA) to a number of 
individuals, directing them to appear and give testimony in connection 
with OIA's investigation of certain allegations concerning falsification of 
reactor system leak rate data at TMI-2. The Commission, however, 
orders that the subpoenas be made returnable in the federal judicial dis
trict where each individual resides. 

NRC: AUTHORITY TO INVESTIGATE (SUBPOENA) 

Under section 161 (c) of the Atomic Energy Act of 1954, 42 U.S.C. 
§ 220I(c), the Commission is authorized to conduct such investigations 
as it may deem necessary or proper to assist it in exercising any authority 
provided in the Act and by subpoena to require any person to appear 
and testify, or to appear and produce documents, or both, at any 
designated place. 
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NRC: AUTHORITY TO INVESTIGATE 

The NRC's authority to conduct an investigation under the Atomic 
Energy Act does not cease upon referral of a matter to the Department 
of Justice. 

NRC: AUTHORITY TO INVESTIGATE 

The NRC's pursuit of its own civil investigation for civil enforcement 
purposes will not necessarily hamper the role of the Grand Jury or broa
den the Government's opportunities for criminal discovery, because the 
Grand Jury's subpoena powers are as great as, if not greater than, those 
of the NRC. See SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1378-79 
(D.C. Cir. 1980) (en bane), cert. denied, 101 S.Ct. 529 (1980). 

NRC: AUTHORITY TO INVESTIGATE 

To carry out its public health and safety mandate the NRC must be 
able to investigate matters expeditiously, regardless of whether there is 
a parallel criminal investigation underway 'into the same matter. See 
Dresser, ibid. 

NRC: AUTHORITY TO INVESTIGATE 

Where an NRC investigation is being conducted for a lawful purpose 
and the information sought is relevant to the investigation, to stop such 
investigation at the threshold of inquiry because of a parallel Grand Jury 
investigation would render substantially impossible the agency's effective 
discharge of its duties of investigation. See United States v. McGovern, 87 
F.R.D. 582 (1980); United States v. McGovern, 87 F.R.D. 584 (1980); 
United States v. McGovern, 87 F.R.D. 590 (1980). 

NRC: AUTHORITY TO INVESTIGATE 

While ordinarily civil and criminal actions can proceed 
simultaneously, a court may in its discretion stay civil proceedings, post
pone civil discovery or impose protective orders or conditions when re
quired in the interests of justice; for example, where a party under in
dictment for a serious offense is required to defend a civil or administra
tive action involving the same matter. See Dresser, supra, 628 F.2d at 
1375-76. Otherwise, "[t]he noncriminal proceeding, if not deferred, 
might undermine the party's Fifth Amendment privilege against self
incrimination, expand rights of criminal discovery beyond the limits of 
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Federal Rule of Criminal Procedure 16(b), expose the basis of the de
fense to the prosecution in advance of criminal trial, or otherwise preju
dice the case." Id. at 1376 (footnote omitted). . 

MEMORANDUM AND ORDER 

On September I, 1983 .. the NRC Regional Administrator, Region I, at 
the request of the NRC Office of Investigations, issued subpoenas to 
forty-seven individuals who had been working at the Three Mile Island, 
Unit 2 (TMI-2) nuclear facility prior to the accident at that facility on 
March 28, 1979. The subpoenas called upon each individual to appear 
and give testimony on specific dates from September 19 through October 
4, 1983, concerning his/her knowledge of the facts surrounding the al
leged falsification of reactor coolant system leak rate test data at TMI-2. 

As explained in more detail below, the Commission has determined 
that the public health and safety require it to complete its investigation 
into those allegations without further delay. Since these individuals in
dicated through counsel that they would not voluntarily talk to NRC in
vestigators concerning this matter, it was necessary to issue the subpoe
nas in order to determine the validity of those allegations, whether utility 
management is· implicated by those allegations and whether further 
action is warranted. 

The Commission now has before it a motion to quash the subpoenas 
on two grounds: l (1) that the Commission's referral of this matter to 
the Department of Justice in 1980 for possible criminal proceedings pre
cludes the Commission from pursuing its own civil investigation during 
the pendency of the Grand Jury investigation currently under way in the 
Middle District of Pennsylvania; and (2) that some of the subpoenas are 
unreasonable in that they require persons residing outside of the Middle 
District of Pennsylvania to appear in that District. For the reasons dis
cussed below, the Commission has decided to deny the motion to 
quash, but directs the Regional Administrator to make the subpoenas re
turnable in the federal judicial district where each individual resides. 

1 Movant in the motion to quash indicated that two of the forty-seven individuals would comply with 
their subpoenas. 
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I. BACKGROUND.. ' 

In May 1979, Mr. Harold Hartman, a TMI-2 control room operator at 
the time of the accident at TMI-2 in March 1979, alleged that prior to 
the accident it was common practice for control room personnel to falsify 
the results of reactor coolant surveillance leak rate tests.2 The NRC ini
tiated an investigation into this matter in March 1980. Because of possi
ble criminal implications of these allegations, the NRC initiated discus
sions with the Department of Justice about this matter while the NRC's 
investigation was still in progress. At the request of the Department of 
Justice, the NRC halted its investigation in May 1980. Since that time 
the Department of Justice has been investigating this matter via Federal 
Grand Jury proceedings in Harrisburg, Pennsylvania. 

By letter of April 11, 1983, the Commission wrote the Attorney 
General to inquire about the status of the criminal investigation into Mr. 
Hartman's allegations. The Department of Justice responded that there 
was no bar to the NRC pursuing its own investigation, and by letter of 
May 27, 1983, the Commission notified the Department of Justice that 
it intended to pursue its own investigation.] 

The Commission has determined that the public health and safety re
quire that it pursue and complete its own investigation into this matter 
without waiting further for the Justice Department to complete the 
criminal investigation. The Commission believes these allegations are 
sufficiently serious that it must investigate them before they simply 

2 Mr. Hartman's allegations on leak rate tests can be brieny summarized. The technical specifications 
in the operating license for TMI-2 establish a maximum rate of one gpm for unidentified leakage from 
the reactor coolant system. Tests to measure leakage must be taken at least once every 72 hours during 
operation, and the plant must be shut down if the leakage rate is exceeded and cannot be limited within 
4 hours. Mr. Hartman alleges that for several months prior to the accident it was difficult to get a leak 
rate test within the allowable limits, and pursuant to direction from a shin supervisor and a shift foreman 
he and at least one other operator redid leakage tests until they obtained an acceptable leakage rate. 
This involved the addition of hydrogen or water to the system in small increments and without recording 
this action in the control room logs. Mr. Hartman also stated that he threw out bad test results, with the 
knowledge of supervisory personnel, and that he believed thai personnel on other shifts and manage· 
ment were aware of his concerns. 

Mr. Hartman also alleged that emergency feedwater pump test criteria were altered, and that the es· 
timated control rod positions for attainment of criticality were re-calculated in order to meet procedural 
requirements. 
31t appears that a misunderstanding may have emanated from the oral communications between the 

NRC and the Department of Justice concerning whether the Commission was advised at an earlier date 
that it could proceed with its investigation of the Hartman allegations. As a result, the Department of 
Justice believed that the NRC understood in October 1981 that there was no objection to its proceeding 
with its civil investigation. In contrast, the Commission believed that the Department of Justice wished 
the NRC to continue to delay proceeding with its civil investigation, and the Commission was aware 
through inquiries from lale 1981 through early 1983 that the Department of Justice was continuing Its 
investigation. 
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become too old to pursue in order to determine whether utility manage
ment is implicated by the allegations and whether further civil enforce
ment action is warranted. The Commission notes in this regard that the 
allegations relate to the ongoing enforcement proceeding involving 
Three Mile Island, Unit 1, which has kept that unit shut down since the 
accident at TMI-2. The Commission believes that relevant portions of 
the Hartman allegations must be resolved before that proceeding can be 
completed and a final decision made on whether Unit 1 should be 
restarted.4 

Based on the Hartman allegations themselves and the NRC's earlier 
inquiry into this matter, the Commission has determined that all the in
dividuals subpoenaed may have relevant information bearing on the 
validity of the Hartman allegations and can therefore contribute to estab
lishing the relevance of these allegations to the proceeding underway 
and to whether further enforcement action is appropriate. These indi
viduals were familiar with or responsible for conducting the leak rate 
tests prior to the accident, and could know or have information leading 
to a determination on whether or not the allegations are true. The NRC 
cannot conclude its inquiry into this matter without interviewing each of 
them. 

II. LEGAL ANALYSIS 

A. NRC's Authority to Conduct Investigation While Grand Jury 
Investigation Is Under Way 

The subpoenas were issued pursuant to section 161 (c) of the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. § 220I(c).s Movant, citing 
United States v. LaSalle National Bank, 437 U.S. 298 (1978), argues that 
"[o]nce an agency has referred a matter to the Department of Justice, 
thus triggering the criminal process, the agency must cease use of its 
own investigative authority into the same matter." Motion to Quash at 
4.6 The Supreme Court in LaSalle held that the Internal Revenue Serv-

4 The Commission notes that the Appeal Board has reopened that proceeding because of the Hartman 
allegations. ALAB·738, 17 NRC 177 (1983). 
,s Section 161(c) provides that the Commission may "make such investigations ••• as the Commission 
may deem necessary or proper to assist it in exercising any authority provided in this Act ••• the Com
mission is authorized by subpoena to require any person to appear and testify, or to appear and produce 
documents, or both, at any designated place." 
6 Movant maintains that the Commission's awareness of this limit was apparent in Metropolitan Edison 

Co. (Three Mile Island Nuclear Station, Unit No.2), CLl-80-22, 11 NRC 724 (1980). The Commission 
in that case denied a motion to quash because the NRC's investigation involved a different matter than 
that before the Grand Jury. The Commission did not address the situation where the parallel investiga
tions involved the same matter. 
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ice (IRS) could not use a civil tax-investigation summons once the IRS 
had recommended the case to the Department of Justice for criminal 
prosecution. The Court adopted this rule as a "prophylactic restraint" to 
prevent the broadening of the Justice Department's right of criminalliti
gation discovery and to prevent infringement on the role of the Grand 
Jury as a principal tool of criminal accusation. 

The Court in LaSalle based its holding on the specific statutory 
scheme for the IRS. Under that scheme the IRS' civil authority in es
sence ceases upon referral of a case to the Justice Department.' Thus as 
a practical matter the IRS would have no authorized purpose for a civil 
summons after a criminal referral. See SEC v. Dresser Industries, Inc., 
628 F.2d 1368, 1378-79 (D.C. Cir. 1980) (en bane), cert. den/ed, 101 
S: Ct. 529 (1980). The NRC's authority to conduct an investigation 
under the Atomic Energy Act does not cease upon referral of a matter 
to the -Department of Justice, and the Commission therefore does 'not 
believe that the rationale of LaSalle applies to the statutory scheme for 
the NRC. '·1 

Movant argues, however, that both policy interests relied on by the 
Supreme Court in LaSalle apply here. Movant maintains that a resump
tion by the NRC of its investigation would hamper the role of the Grand 
Jury as a principal tool of criminal accusation, and that it would im
properly broaden the Government's opportunities for criminal 
discovery.8 

The Commission disagrees. The NRC's pursuit of its own civil investi
gation foi civil enforcement purposes will not hamper the role of the 
Grand Jury. Nor will the NRC's civil investigation broaden the Govern
ment's opportunities for criminal discovery, because the Grand Jury's 
subpoena powers are as great as, if not greater than, those of the NRC. 

The court in SEC v. Dresser Industries, supra, directly addressed these 
same arguments. In Dresser, the court upheld parallel civil and criminal 
investigations by the Securities & Exchange Commission (SEC) and 
Department of Justice, respectively, into the same matter. The Dresser 
court stated that the reasoning of LaSalle could not be extended to an 

.' For Instance, upon referral the IRS no longer has the authority to compromise even the civil aspects 
of a fraud case. 
8 Movant provides no support for these arguments beyond his assertion that the NRC has already 

provided the Justice Department with the information It developed during Its earlier Investigation Into 
this matter. There is no bar to the NRC sharing information with the Justice Department, and doing so 
does not of Itself amount to an Improper influence on the Grand Jury. Set SEC II. Dresser, supra, at 
1383·87. For the NRC to brief the Department of Justice on the information In its possession is "in 
accordance with the Atomic Energy Act 42 U.S.C. 2271." CLI·80-22, II NRC 724, 728 (1980). Set 
also Un/ted States II. Korde~ 397 U.S. I, 11·12 (1970) (rejecting argument that use of civil discovery to 
compel answers to Interrogatories thal could be used to build government's case In a parallel criminal 
proceeding required reversal of criminal convictions). 
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agency with a wide-ranging mandate to make investigations as necessary 
to protect the public from violations of the security laws.9 The court ex
plained that there is no call for a "prophylactic rule" in the case of an 
SEC investigation. Unlike the IRS, the SEC's authority to issue subpoe
nas remains undiminished after commencement of Grand Jury 
proceedings, and neither of the policy interests discussed in LaSalle 
were relevant to the SEC investigation at issue in that case: (1) there 
was no chance of broadening the Justice Department's right to criminal 
discovery because, until an indictment was returned, the Grand Jury 
had subpoena powers at least as broad as those of the SEC; and (2) any 
potential infringement upon the role of the Grand Jury was too specula
tive and remote "to justify so extreme an action as denying enforcement 
of this subpoena."lo Dresser, at 1384. This discussion in Dresser applies 
equally well here. 

The court in Dresser further explained why fulfillment of the SEC's 
responsibilities required that the SEC be able to ,pursue its investigation 
even if a criminal proceeding were under way: 

Effective enforcement of the securities laws requires that the SEC and Justice be 
able to investigate possible violations simultaneously ...• If the SEC suspects that a 
company has violated the securities laws, it must be able to respond quickly: it 

, must be able to obtain relevant information concerning the alleged violation and to 
seek prompt judicial redress if necessary. Similarly, Justice must act quickly if it sus
pects that the laws have been broken. Grand jury investigations take time, as do 
criminal prosecutions. If Justice moves too slowly the statute of limitations may 
run, witnesses may die or move away, memories may fade, or enforcement 
resources may be diverted. . • . ' 

• • • 
Unlike the IRS, which can postpone collection of taxes for the duration of parallel 
criminal proceedings without seriously injuring the public, the SEC must often act 
quickly, lest the false or incomplete statements of corporations mislead investors 
and infect the markets. Thus the Commission must be able to investigate possible 
securities infractions and undertake civil enforcement actions even after Justice has 

9 The court stated that "the language of the securities laws and the nature of the SEC's civil enforce
ment responsibilities require that the SEC retain full powers of investigation and civil enforcement 
action, even after Justice has begun a criminal investigation into the same alleged violations." 628 F.2d 
at 1379. 
10 Dresser argued in this connection that enforcement of the SEC subpoena would undermine the secre
cy of the Grand Jury, and that the SEC could infringe on the role of the Grand Jury by interpreting and 
selectively disclosing part of the subpoenaed information to the Grand Jury through the Justice 
Department. The court rejected both of these arguments, noting that the fact that a Grand Jury has sub
poenaed documents does not insulate those documents from other investigations and that it would be 
inappropriate to presume that the SEC would try to prejudice the Grand Jury. The court also rejected 
the suggestion that the SEC be barred from providing the Justice Department with information it devel
oped after criminal proceedings began. 
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· begun a criminal investigation. For the SEC to stay its hand might well' defeat its 
purpose. 

Id. at 1377, 1380. 
This rationale clearly applies· to NRC investigations. To carry out its 

public health and safety mandate the NRC must be able to investigate 
matters expeditiously, regardless of whether there is a parallel criminal 
investigation underway into the same matter. The United States District 
Court for the Middle District of Pennsylvania, the only,court explicitly 
to consider LaSalle as it relates to NRC subpoenas, in a series of three 
opinions upheld the authority of the NRC to conduct an investigation 
even though there was also a Grand Jury investigation underway at the 
same time.ll . . 

The court in its first opinion found that the parallel investigations by 
the NRC and the· Grand Jury were not impermissible, observing ,that 
there was "no inherent intertwining of functions between the Grand 
Jury and NRC as one finds with investigations with the Internal 
Revenue Service and the Department of Justice." 87 F.R.D. at 584. The 
court concluded that "[w]here an investigation is being conducted for a 
lawful purpose and the information sought is relevant to the 
investigation, to stop such investigation at the threshold of inquiry 
would render substantially impossible an agency's effective discharge of 
the duties of investigation." Id. 

The court in its second opinion, citing NLRB v. Interstate Dress 
Car;iers, 610 F.2d 99 (3d Cir. 1979), reiterated that there was nothing 
inherently improper about parallel civil and criminal proceedings. The 
court, quoting LaSalle, 437 U.S. at 316, found no evidence that the 
NRC was not "honestly pursuing the goals of [its statute]." 87 F.R.D. at 
588. The court also noted that the NRC and the Grand Jury in that case 
were investigating different matters, but even if they were "conducting 
investigations 'concerning the same matters ... it would be of little or no 
consequence .... " Id. at 588. 

In its third decision, the district court held that there had been no 
showing that the subpoenas were intended "so/ely to serve improper 
purposes." 87 F.R.D. at 591. The court upheld issuance of the subpoenas 
and commented as follows: 

Petitioner is burdened with the responsibility of establishing sound policy and proce
dures for the nuclear power industry and for the enforcement of those policies and 
procedures .••. To deny petitioner the opportunity to gather relevant information 

tl United States v. McGovern. 87 F.R.D. 582 (1980); United States v. McGovern. 87 F.R.D. 584 (1980); 
United States v. McGovern. 87 F.R.D. S90 (1980). 
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for these undeniably proper purposes would be to thwart its errort to better execute 
its responsibilities .... In addition, there is a large and very real public interest in 
having an expeditious and comprehensive investigation of the Three Mile Island 
incident, with the expectation that precautions may be taken to prevent a reoccur
rence or diminish its seriousness. To allow respondents to unjustifiably delay the 
NRC investigation works a cognizable prejudice on that public interest. 

87 F.R.D. at 593. 
The Commission agrees with the rationale of Dresser and the 

McGovern cases. If the Commission's congressionally mandated authori
ty tO'investigate matters touching the public health and safety is to be ef
fectively blocked every time a Grand Jury is convened on the same 
matter, the Commission will be unduly hampered in carrying out its 
mandate to protect the public health and safety. As stated by the Su
preme Court, "(j]t would stultify enforcement of federal law to require a 
governmental agency ... invariably to choose either to forgo recommen
dation of a criminal prosecution once it seeks civil relief, or to defer civil 
proceedings pending the ultimate outcome of a criminal trial." United 
States v. Kordell, 397 U.S. 1, 11 (970) (footnote omitted). The Com
mission therefore concludes that the existence of a criminal investigation 
does not preclude the NRC from conducting its own civil investigation 
into the matter. 

B. Whether There Are Special Circumstances in This Case Which 
Justify Quashing the Subpoenas 

The Commission believes that it is clear from the above discussion 
that the 'NRC has the legal authority to conduct a civil investigation at 
the same time that a Grand Jury is conducting a' criminal investigation. 
This does not end the inquiry, however. The Commission must also ad
dress whether there are any special circumstances in this particular case 
such'that proceeding with parallel investigations would demonstrably 
prejudice substantial rights of the investigated parties. 

,The court in SEC v. Dresser Industries, Inc., ,supra, explained that while 
ordinarily civil and criminal actions can proceed simultaneously, a court 
may in its discretion stay civil proceedings, postpone civil discovery or 
impose protective orders or conditions when required in tite interests of 
justice. The court noted that the strongest case for taking such action, 
"IoJ ther than where there is specific evidence of agency bad faith or 
malicious governmental tactics ... is where a party under indictment for 
a serious offense is required to defend a civil or administrative action in
volving the same matter." 628 F.2d at 1375-76. The court explained 
that in that type of case 
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[t]he noncriminal proceeding, if not deferred, might undermine the party's Fifth 
Amendment privilege against self-incrimination, expand rights of criminal discovery 
beyond the limits of Federal Rule of Criminal Procedure 16(b), expose the basis of 
the defense to the prosecution in advance of criminal trial, or otherwise prejudice 
the case. 

[d. at 1376 (footnote omitted). The court, noting that it might defer non
criminal proceedings in such circumstances if such delay "would not se
riously injure the public interest," found the case before it to be "a far 
weaker one for staying the administrative investigation." [d. The court 
noted that no indictment had been returned, no Fifth Amendment privi
lege was threatened, Rule 16(b) had not come into effect, and the SEC 
subpoena did not require any revelation of the basis. for any defense. 
The court therefore declined to stay the civil proceedings. 

The Commission believes that the present case, like Dresser, presents 
a weak case for staying the administrative investigation. No indictment 
has been returned, no Fifth Amendment privilege is threatened, Rule 
16(b) has not come into effect, and the NRC subpoenas do not require 
the revelation of the basis for any defense. 

Regardless of these conditions, moreover, the Commission believes 
that its public health and safety mandate under the Atomic Energy Act 
requires that it pursue its own civil investigation into this matter without 
further delay. It is now well over four years since Mr. Hartman first 
made these allegations, and over three years since the NRC stopped its 
own investigation in deference to the Grand Jury's inquiry. The Com
mission believes that these allegations are serious enough that it must 
determine their validity, whether utility management is implicated by 
the allegations and whether they warrant further enforcement action. 
The Commission notes in this regard that Three Mile Island, Unit 1 has 
been shut down since the accident at Unit 2 while the NRC conducted a 
full adjudicatory proceeding on whether Unit 1 could be operated safely 
and should be allowed to resume operation. The Licensing Board in that 
proceeding found in favor of restart, but noted that its decision was sub
ject to the Hartman allegations. Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit 1), LBP-81-32, 14 NRC 381, 557. The 
Appeal Board has recently reopened the proceeding on the Hartman 
allegations, noting as follows: 

One Grand Jury has expired without action, and another is still sitting, with no pros
pect of imminent decision. In short, by next year we may be exactly where we are 
today - "square one." ... [T]oo much valuable time has been wasted. Evidence 
and witnesses' memories are getting stale ...• It simply is time to move forward on 
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the Hartman allegations, as our independent responsibility to protect the public 
health and safety under the Atomic Energy Act requires. 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 
1), ALAB-738, 17 NRC 177,190,191 (1983) (footnote omitted). 

The recollections of the individuals may be fading with the passage of 
time, and delaying the NRC's investigation any longer could seriously 
prejudice the NRC's ability to resolve this matter. The Commission be
lieves that it must act now to resolve this matter, and that the only way 
to resolve it is to interview all those who may have knowledge concern
ing Mr. Hartman's allegations. The individuals subpoenaed include the 
shift supervisors, senior reactor operators, reactor operators and others 
who might be familiar with leak rate testing at TMI-2 prior to the 
accident. Unless and until the NRC interviews each of these individuals, 
it will be unable to resolve this matter.12 The Commission has therefore 
decided to deny the motions to quash. 

III. REASONABLENESS OF SUBPOENAS FOR THOSE 
RESIDING OUTSIDE OF THE MIDDLE DISTRICT 

OF PENNSYLVANIA 

The Commission agrees with movant under the particular circum
stances of this case that it would be more reasonable to have the subpoe
nas for individuals residing outside the Middle District of Pennsylvania 
made returnable for the federal district in which each individual resides. 

The Commission therefore directs the Regional Administrator, 
Region I, to revise the subpoenas for those individuals residing outside 
the Middle District of Pennsylvania to make them returnable in the Dis
trict where each individual resides. The Regional Administrator is also 

;'; 

12 The Commission notes that even interviewing the 47 individuals will not conclude the investigation 
into this matter. There are other individuals, including those in management, who will also have to be 
interviewed. It is necessary to interview these 47 individuals first in order to lay the groundwork for the 
later interviews. 
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directed to set forth new times for the return of those subpoenas whose 
date has expired while the motion to quash was pending. 

It is so ORDERED.· 

Dated at Washington, D.C., 
this 21st day of September 1983. 

For the Commission 

JOHN C. HOYLE 
Acting Secretary of the 

Commission 

·Commissioner Gilinsky was not present when this order was voted on. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 
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METROPOLITAN EDISON COMPANY, 
etBI. 
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Docket No. 50-289 
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September 21, 1983 

The Commission denies for failure to meet the requirements for late 
intervention the motion of a legal foundation for leave to intervene 
under 10 C.F.R. § 2.714 for the avowed purpose of seeking the dis
qualification of a Commissioner or, alternatively, for leave to make a 
limited appearance under 10 C.F.R. § 2.715. In view of the 
Commission's denial of party status to the legal foundation, the 
Commission summarily dismisses a second motion of the foundation 
calling for disqualification of the Commissioner from the proceeding. . 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS 

A petition for leave to intervene which is untimely will not be enter
tained by the Commission unless a balancing of the factors set forth in 
10 C.F.R. § 2.714 (a) (1) supports late intervention. These factors are: 
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(1) Good cause, if any~ for failure to file on time. 
(2) The availability of other means whereby the petitioner's inter

est will be protected. 
(3) The extent to which the petitioner's participation may reasona

bly be expected to assist in developing a sound record. 
(4) The extent to which the petitioner's interest will be represented 

by existing parties~ 
(S) The extent to which the petitioner's participation will broaden 

the issues or delay the proceeding. 
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-7S-4, 
1 NRC 273 097S). 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS 

In ruling' on a petition for leave to intervene that is untimely,' the 
Commission must consider, in addition to the factors set forth in: 10 
C.F.R. § 2.714(a)(l), the following factors set forth in 10 C'.F.R. 
§ 2.714(d): 

(1) The nature of the petitioner's right under the Act to be made a party to the 
proceeding. 

(2) The nature and extent of the petitioner's property, financial, or other interest 
in the proceeding. 

(3) The possible effect of any order which may be entered in the proceeding on 
the petitioner's interest. 

RULES OF PRACTICE: PETITIONS TO INTERVENE I' . \.', 

A petition for leave to intervene must, inter alia. set forth with particu
larity the ,interest of the petitioner in the proceeding, how that interest 
may be affected by the results of the proceeding, including the reasons 
why petitioner should be permitted to intervene, and the specific aspect 
of the subject matter of the proceeding as to which petitioner wishes to 
intervene. 10 C.F.R. § 2.714(a)(2). 

RULES OF PRACTICE: PETITIONS TO INTERVENE 

The burden to satisfy intervention requirements is on the petitioner. 
10 C.F.R. § 2.732. 
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RULES OF PRACTICE: STANDING TO INTERVENE 

Judicial concepts of standing will be applied in determining whether a 
petitioner has sufficient interest in a proceeding to be entitled to inter
vene as a matter of right under section 189 of the Atomic Energy Act of 
1954. Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 
1 and 2), CLI-76-27, 4 NRC 610 (1976). 

RULES OF PRACTICE: STANDING TO INTERVENE 

judicial concepts of standing require a showing that (a) the action 
sought in a proceeding will cause "injury in fact," and (b) the injury is 
arguably within the "zone of interests" protected by the statutes govern
ing the proceeding. Ibid. 

RULES OF PRACTICE: STANDING TO INTERVENE 

Assertions of broad public interest in (a) regulatory matters, (b) the 
administrative process, and (c) the development of economical energy 
resources do not establish the particularized interest necessary for partic
ipation by an individual or group in NRC adjudicatory processes. Cj., 
e.g., Sierra Club v. Morton, 405 U.S. 727 (1972). 

RULES OF PRACTICE: STANDING TO INTERVENE 

Economic interest as a ratepayer does not confer standing in NRC 
licensing proceedings. Pebble Springs, supra, at 614. See also, Northern 
States Power Co. (Tyrone Energy Park, Unit 1), CLI-80-36; 12 NRC 523 
(I980) (separate views of Chairman Ahearne and Commissioner 
Hendrie). 

RULES OF PRACTICE: STANDING TO INTERVENE 

In Commission practice, a·"generalized grievance" shared in substan
tially equal measure by all or a large class of citizens will not result in a 
distinct and palpable harm sufficient to support standing. Transnuclear 
Inc., CLI-77-24, 6 NRC 525, 531 (1977), citing Warth v. Seldin, 422 U.S. 
490 at 499 (1975). 

RULES OF PRACTICE: DISCRETIONARY INTERVENTION 

Where a petitioner does not satisfy the judicial standards for standing, 
intervention could· still be allowed as a matter of discretion. A petitioner 
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seeking such intervention, however, should address 'the factors set out 
in Pebble Springs, supra, at 614-17. 

RULES' OF PRACTICE: LIMITED APPEARANCE 
STATEMENTS 

Pursuant to 10 C.F.R. § 2.715(a), limited appearance statements may 
be permitted at the discretion of the presiding officer, but the person 
admitted may not otherwise participate in the proceeding.' 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

,On August 17, 1983, the Washington Legal Foundation (WLF) filed 
two separate motions with the Commission in this restart proceeding. I 
In the first motion, WLF moved for leave to intervene under 10 C.F.R. 
§ 2.714 or, in the alternative, moved to make 'a limited appearance 
under 10 C.F.R. § 2.715. WLF's asserted reason for submitting the first 
motion is to obtain status to file its second motion, which seeks the 
disqualification of Commissioner Gilinsky from further participation in 
this proceeding. For the reasons set forth below, we deny the 10 C.F.R. 
§ 2.714 petition for leave to intervene,and refuse WLF permission to 
make a limited appearance.' These actions with respect to the first 
motion are dispositive of the second motion to disqualify Commissioner 
Gilinsky because WLF must become a party. to this proceeding in order 
to have its disqualification motion entertained. Thus, the disqual
ification motion is summarily dismissed. 

II. DISCUSSION 

A. Petition for Leave to Intervene 

WLF has sought leave to intervene pursuant to the requirements of 
10 C.F.R. § 2.714 in order to become a party so that it can file its 

I The Commission Is currently undertakins a review of the issues listed In the' Commission Orders of 
July 2, 1979 (unpublished) and August 9, 1979 (CLI·79·8, 10 NRC 141) which directed that TMI·l 
remain shut down until further order. Those Issues and other concerns raised with respect to TM1·1 
need to be adequately resolved before we will lift the immediate elTectiveness of the shutdown Orders 
and allow TM1·1 to restart. 
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disqualification motion. Without question, the petition for leave to 
intervene is untimely,2 and therefore it will not be entertained by the 
Commission unless a balancing of the factors set forth in 10 C.F.R. 
§ 2. 714(a) (1) supports late intervention.3 Nuclear Fuel Services, Inc. 
(West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273 (975). In 
addition to justifying its untimeliness, the petition must also set forth 
with particularity the interest of the petitioner in the proceeding, how 
that interest may be affected by the results of the proceeding, including 
the reasons why petitioner should be permitted to intervene, and the 
specific aspect of the subject matter of the proceeding as to which 
petitioner wishes to intervene. 10 C.F.R. § 2.714 (a) (2). The burden is 
on the petitioner to satisfy these requirements. 10 C.F.R. § 2.732. 

1. ,Untimeliness 

WLF's sole apparent justification for its late intervention petition is 
that the acts and conduct of Commissioner Gilinsky which serve as the 
basis for the disqualification motion did not occur until recently - on or 
about June 22, 1983. While recent events may be a key factor in 
establishing "good cause" for late intervention, they do not relieve 
WLF of the obligation to address the other factors. WLF has not done 
so. Since the petition is some four years late and petitioner is 
represented by counsel, the absence of discussion of the other factors is 
not some minor defect in pleading that can be overlooked. 

It is important to note that the other four factors to be considered and 
weighed in late intervention are predicated on the petitioner having a 
cognizable interest in the proceeding which would justify participation 
by the late intervenor. This matter is addressed below. 

2 The August 9, 1979 Order established September 4, 197985 the filing date for petitions to intervene. 
3 These factors are: 

(1) Good cause, if any, for failure to file on time. 
(2) The availability of other means whereby the petitioner's interest will be protected. 
(3) The extent to which the petitioner's participation may reasonably be expected to assist in 

developing a sound record. 
(4) The extent to which the petitioner's interest will be represented by existing panies. 
(5) The extent to which the petitioner's participation will broaden the issues or delay the 

proceeding. 
In addition, the Commission must consider the following factors set fonh in 10 C.F.R. § 2.714(d) in 
ruling on a petition for leave to intervene: 

0) The nature of the petitioner's right under the Act to be made a pany to the proceeding. 
(2) The nature and extent of the petitioner's property, financial, or other interest in the 

proceeding. 
(3) The possible effect of any order which may be entered in the proceeding on the petitioner'S 

interest. 
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2. Interest 

We have long held that judicial concepts of standing will be applied in 
determining whether a petitioner has sufficient interest in a proceeding 
to be entitled to intervene as a matter of right under section 189 of the 
Atomic Energy Act of 1954. Portland General Electric Co. (Pebble 
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976). 
These concepts require a showing that (a) the action will cause "injury 
in fact," and (b) the injury is arguably within the "zone of interests" 
protected by the statutes governing the proceeding. 

WLF has asserted that it is a non-profit, public interest law firm with 
over 85,000 members nationwide, including members in Pennsylvania 
and the TMI area, which engages in litigation and the administrative 
process in matters affecting the broad public interest. It commits a 
substantial portion of its resources to regulatory matters in which it 
attempts to reduce regulatory excess, increase regulation, efficiency, and 
ensure the integrity of the administrative process. Its interests lie in the 
development of economical energy resources, including nuclear, which 
have the effect of strengthening the economy and increasing the 
standard of living. WLF's particular interest in this proceeding is the 
disqualification of Commissioner Gilinsky from continued participation 
in the TMI-1 restart deliberative process so that his complained of 
conduct will not destroy the integrity of the administrative process. 

These assertions of broad public interest in (a) regulatory matters, (b) 
the administrative process, and (c) the development of economical 
energy resources do not establish the particularized interest necessary 
for participation by an individual or group in agency adjudicatory 
processes. Cj., e.g., Sierra Club v. Morton, 405 U.S. 727 (1972).4. 
Although the Commission, like other federal agencies, has an obligation 
to further the general interests in good government and the economical 
use of resources which have been espoused by the petitioner,. this 
agency's specific mandate is to protect the public health and safety 
under the Atomic Energy Act and to consider and weigh environmental 
matters under the National Environmental Policy Act (NEPA) in our 
licensing and regulatory actions. The broad public interests outlined 
above, however noteworthy, do not qualify WLF for intervention in our 
proceedings. 

WLF must particularize a specific injury that it or its members would 
or might sustain as a result of our actions on TMI~l restart. It has been 

4 Nor does economic interest as a ratepayer confer standing. Pebble Springs, supra, at 614. SH also. 
Northern States Power Co. (Tyrone Energy Park, Unit n, CLI·80·36, 12 NRC 523 (1980) (separate 
views of Chairman Ahearne and Commissioner Hendrie). 
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established in Commission practice that a "generalized grievance" 
shared in substantially equal measure by all or a large class of citizens 
will not result in a distinct and palpable harm sufficient to support 
standing. Transnuclear Inc., CLI-77-24, 6 NRC 525, 531 (1977), citing 
Warth v. Seldin, 422 U.S. 490 at 499 (1975). WLF's asserted harm -
that Commissioner Gilinsky's continued participation may adversely 
affect the integrity of the administrative process - is not a specific 
injury to WLF which would flow from our actions with respect to TMI-l 
restart. At most, the asserted harm is a "generalized grievance" shared 
by all persons with a stake in the iritegrity of our licensing and 
decisionmaking process. Moreover, the possibility of injury is remote 
(approval for restart mayor may, not be granted notwithstanding the 
actions' of 'Commissioner Gilinsky). The asserted harm, therefore, is 
insufficient to show that the petitioners will be adversely affected by the 
outcome of the proceeding. In sum, WLF's assertions of interests and 
injury are insufficient to confer standing and, hence, to justify 
intervention as a matter of right. 

3. Discretionary Intervention 

" Even if a petitioner does not satisfy the judicial standards for standing, 
intervention could still be allowed as a matter of discretion. Pebble 
Springs, supra, at 614-17. We do not exercise our discretion to grant 
intervention in the circumstances of this case, particularly since the 
petitioner does not address the factors which might argue for or against 
discretionary' intervention under Pebble Springs, supra. Given the 
lateness'of the petition and advanced stage of the proceeding, and the 
fact 'that the admitted parties in the case share the same generalized 
interests asserted by WLF and have the same or greater resources and 
expertise to 'raise and litigate the issue, we would require an especially 
strong showing by' WLF that discretionary intervention is warranted. No 
such showing is made' here. 

, , 

., , 
B. ,Limited Appearance 

WLFseeks, in the alternative if its intervention petition is denied, to 
make a limited appearance "for the purposes of filing the 
[disqualification] motion .... " Pursuant to 10 C.F.R. § 2.715(a), limited 
appearance statements may be permitted at the discretion of the 
presiding officer, but the appearee "may not otherwise participate in the 
proceeding." Accordingly, even if the statement is permitted, WLF is 
not accorded party status which would enable it to file or pursue a 
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disqualification motion. Since this is at odds with the sole purpose of 
wanting to make a limited appearance, there is nothing to be gained by 
allowing the appearance. In short, WLF must become a party to a 
proceeding in order to file a disqualification motion and, having failed in 
its attempt to intervene, no further consideration on this motion is 
warranted by the Commission. 

III. CONCLUSION 

For the reasons set forth above, WLF's petition for leave to intervene 
and its request to make a limited appearance are denied. These actions 
necessitate a summary dismissal of WLF's disqualification motion. 

Commissioner Gilinsky did not participate in this decision. 

Dated at Washington, D.C., 
this 21st day of September 1983. 

For the Commission 

(John C. Hoyle) 
for SAMUEL J. CHILK 
Secretary of the Commission 
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(Point Beach Nuclear Plant, 
Units 1 and 2) September 7, 1983 

The Appeal Board affirms the Licensing Board's authorization of a 
license amendment that allows the applicant to repair degraded steam 
generator tubes by sleeving. 

RULES OF PRACTICE: ,RESPONSIBILITIES OF PARTIES 

The Commission's Rules of Practice governing appellate briefs are 
not mere niceties, rather, they were drafted to insure that the arguments 
and positions of all parties would be spread fully upon the record in 
order to permit fair rebuttal by those holding opposing views and to fa
cilitate our ultimate evaluation of the competing contentions. Disregard 
of the Rules frustrates those salutary purposes and burdens rather than 
assists the adjudicator's task. Pennsylvania Power and Light Co. 
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693, 16 
NRC 952, 955 (1982), quoting Consumers Power Co. (Midland Plant, 
Units 1 and 2), ALAB-270, 1 NRC 473, 476 (1975). 
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RULES OF PRACTICE: BRIEFS 

At a minimum, briefs must identify the particular exceptions ad
dressed and the precise portions of the record relied upon in support of 
the assertion of error. 10 C.F.R. § 2.762(a); Wisconsin Electric Power Co. 
(Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1255 
(1982); Public Service Electric and Gas Co. (Salem Nuclear Generating 
Station, Unit 1), ALAB-650, 14 NRC 43, 49-50 (1981), a/fd sub nom. 
Township of Lower Alloways Creek v. Public Service Electric and Gas ,Co., 
687 F.2d 732 (3d Cir. 1982). ' .. 

LICENSING BOARDS: JURISDICTION (LICENSE 
AMENDMENT PROCEEDINGS) 

In a license amendment proceeding, a licensing board has only limited 
jurisdiction: it may admit a party's issues for hearing only insofar as 
those issues are within the scope of matters outlined in the Commis
sion's notice of hearing on the licensing action. Portland General Elect;;c 
Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287~ 289 n.6 (1979); 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, 
Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). ,See .Comn:zon~ 
wealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12. NRC 
419,426 (1980). . . '. 

APPEAL BOARD: SCOPE OF REVIEW (SUA SPONTE) 

The appeal board's practice is to review, sua sponte, " 'any final dispo
sition of a licensing proceeding that either was or had to be founded 
upon substantive determinations of significant safety or environmental 
issues.' " Sacramento Municipal Utility District (Rancho Seco Nuclear 
Generating Station), ALAB-655, 14 NRC 799, 803 (1981), quoting 
Washington Public Power Supply System (WPPSS Nuclear Project No: 2), 
ALAB-571, 10 NRC 687,692 (1979). . . 

TECHNICAL ISSUES DISCUSSED 
: , 

Steam generator tube repair by sleeving; 
Eddy current testing of steam generator tubes; . 
Steam generator tube failure (single and multiple); \ . : 
Leak-before-break phenomenon insteam generator tube c:racking.' : ',: 

. -: \ 
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APPEARANCES 

Peter Anderson, Madison, Wisconsin, for the intervenor, Wisconsin's 
Environmental Decade. 

Bruce W. Churchill and Delissll A. Ridgway, Washington, D.C., for 
the applicant, Wisconsin Electric Power Company. 

Richard G. Bachmann for the Nuclear Regulatory Commission staff. 

DECISION 

We have before us the appeal of intervenor, Wisconsin's Environmen
tal Decade (Decade), from the Licensing Board's February 4, 1983 ini
tial decision. See LBP-83-4, 17 NRC 109. In that decision the Board au
thorized the issuance of a license amendment for the Point Beach Nucle
ar Plant that allows the applicant to repair degraded steam generator 
tubes by sleeving them. Under the plant's existing technical specifica
tions such tubes would have to be plugged and removed from service. 
For the reasons discussed below, we affirm. 

I. 

The applicant filed its license amendment request on July 2, 1981. 
Decade petitioned to intervene and requested a hearing on the amend
ment application. 1 The questions raised with regard to the sleeving 
repair proposal were determined by, in essence, a summary disposition 
proceeding on Decade's contentions.2 In LBP-82-88, 16 NRC 1335 
(1982), the Board granted summary disposition of all but one of the con
tentions and ordered a hearing on the issue of whether eddy current test-

1 The history of this proceeding is discussed in greater detail in ALAB·719, 17 NRC 387, 389·91 &. n.4 
(1983) and ALAB-696, 16 NRC 1245,1250.54 (1982). 
2 The Board ordered Decade to file a "Motion for Litigable Issues," in which Decade was required to 

come forward with evidence indicating the existence of genuine issues of fact concerning the sleeving 
program. The applicant and the staff responded with motions for summary disposition of the issues 
raised in Decade's filing. The Board's intent was that this procedure parallel the summary disposition 
mechanism provided in 10 C.F.R. § 2.749 in all respects except that the Intervenor was required to 
demonstrate; ab Initio. the existence of actual disputed issues. Set LBP·82·88, 16 NRC 1335, 1339 
(1982); LBP·82·IO, 15 NRC 341,344-45 (1982); Tr. 890·92, 1192·93. Set also Tr. 867·68, 882. Our ad· 
monition in ALAB.696, supra. 16 NRC at 1262 (handed down the same day as LBP·82.88) applies here 
as well: "In the future ••• procedures such as those employed by the Licensing Board should be 
avoided." 
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ing can adequately detect corrosion in sleeved steam generator tubes. Id. 
at 1337, 1350. In addition, the Board asked the parties to address con
tingently the safety implications of sleeving should eddy current testing 
prove inadequate for detecting corrosion and cracking in sleeved tubes. 
Id. at 1338; LBP-83-4, supra, 17 NRC at 113 n.8. After a hearing, the 
Board authorized the license amendment permitting the applicant to un
dertake sleeving at Point Beach. The Board found eddy current testing 
adequate for detecting flaws in sleeved tubes that might lead to rupture 
under normal operating or accident conditions. It went on to find that 
sleeved tubes are not only "safer than other unsleeved tubes," but also 
"safe ... without reference to whether they are safer than unsleeved 
tubes." LBP-83-4, supra, 17 NRC at 111.3 This appeal followed. 

II. 

As best we can determine fro'm its brief, Decade appears to raise two 
issues on appea1.4 The first issue relates to its Exception C.l. In its brief 
(at 3), Decade asserts that the Board should not have dismissed the con
tention it proposed concerning the effects of steam generator tube fail-

3 The applicant recently completed sleeving repairs in Unit 2 pursuant to the Board's authorization. As 
we noted in our prior decisions, the applicant now intends to replace both steam generators in Unit 1 
and thus does not plan further sleeving in that unit. The applicant still seeks authorization to repair Unit 
I, however, so that it retains the option of making further sleeving repairs before replacing the steam 
generators if that should become necessary. See ALAB-719, supra, 17 NRC at 389 n.4; ALAB-696, 
supra, 16 NRC at 1251 n.5. 
4 This is the fourth time in as many appellate decisions that we have had occasion to comment on 

Decade's failure to conform its appellate filings to the: Commission's Rules of Practice. See ALAB-719, 
supra, 17 NRC at 395; ALAB-696, supra, 16 NRC at 1254-55; ALAB-666, 15 NRC 277, 278 (1982). We 
have said before that those Rules are not mere niceties; rather, 

[tlhey were drafted to insure that. , • the arguments and positions of all parties - applicants, 
stafT and intervenors - would be spread fully upon the record in order to permit fair rebuttal by 
those holding opposing views and to facilitate our ultimate evaluation of the competing 
contentions. Disregard of the Rules frustrates those salutary purposes and burdens rather than 
assists the adjudicator's task. 

Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-693, 16 
NRC 952,955 (1982), quoting Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-270, 1 NRC 
473,476 (1975). Thus, at a minimum, briefs must identify the particular exceptions addressed and the 
precise portions of the record relied upon in support of the assertion of error. 10 C,F.R. § 2.762(a); 
ALAB-696, supra, 16 NRC at 1255; Public Service ElectriC and Gas Co. (Salem Nuclear Generating 
Station, Unit 1), ALAB-650, 14 NRC 43, 49-50, Q/j'd sub nom. Township of Lower Alloway! Creek v. 
Public Service Electric and Gas Co., 687 F.2d 732 (3d Cir. (982). Because Decade's brief fails in this 
regard, we cannot accurately discern which of its exceptions, if any, it pursues in its brief. Accordingly, 
Decade must "bear full responsibility for any possible misapprehension of its position caused by the in
adequacies ofils brief." ALAB-666, supra, 15 NRC at 278. 

It should also be evident to Decade that it cannot preserve its unbriefed exceptions merely by stating 
its lack of intent to waive them. Decade Brief at 1. See ALAB-696, supra, 16 NRC at 1255 and cases 
cited. See also ALAB-719, supra, 17 NRC at 395. 
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ures during accident and normal operating conditions.s In LBP-82-88, 
supra, the Board ruled that, absent a showing that sleeving would lead to 
tube failures, the issue of the consequences of steam generator tube fail
ure was not relevant to this amendment proceeding and thus the conten
tion should be dismissed. 16 NRC at 1342. We agree. 

In a license amendment proceeding, a licensing board has only limited 
jurisdiction. The board may admit a party's issues for hearing only inso
far as those issues are within the scope of matters outlined in the Com
mission's notice of hearing on the licensing action. Portland General Elec
tric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 
(1979); Public Service Co. of Indiana (Marble Hill Nuclear Generating 
Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 (1976). See 
Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 
NRC 419, 426 (1980).6 Here, the notice of hearing stated the proceeding 
would concern the repair of steam generator tubes by sleeving and the 
operation of the Point Beach plant with sleeved tubes. See 46 Fed. Reg. 
40,359 (1981). See generally ALAB-696, supra, 16 NRC at 1250. Thus, 
Decade had to put forth a cognizable claim that some element of the 
sleeving process gives rise to an enhanced likelihood of tube rupture 
and the allegedly concomitant consequences.' As the Licensing Board 
stated: 

This is not an application to build or operate a nuclear power reactor. In an 
amendment proceeding, the relationship of steam generators to the remainder of 
the plant is not germane. In this case, applicant already has an operating license, 
granted after the safety of its reactor was considered .... The test of relevance 
[thereforel •.. is to ask whether an issue is relevant to "how the s/eevlng program 
would cause problems" or whether it reflects "unfavorably on the safety of sleevlng." 

LBP-82-88, supra, 16 NRC at 1342 (citation omitted; emphasis in 
original). Decade was aware it had to make this showing (see Tr. 
1204-05), yet it failed to provide any link demonstrating that sleeving 
may lead, or be related, to tube failures. Indeed, only on brief does 

S That contention stated that degradation of as few as one to ten steam generator tubes in a pressurized 
water reactor, such as Point Beach, could induce essentially uncoolable conditions during I loss of 
coolant accident. 
6 The Board, of course, has authority to raise, sua spontt. relevant health Ind safety matters other than 

those contained in an intervenor's contentions. In this instance, the Board explicitly decided not to 
investigate additional issues. Stt LBP·83-4. supra. 17 NRC at 122 &: n.60. 
LBP·83-4, supra. 17 NRC at 122 &: n.60. ' 
'The Licensing Board fully reviewed the evidence that supports its conclusion that tubes sleeved with 

heat treated Inconel 600 are less susceptible to corrosive attack than the original steam generator tubes 
It Point Beach. LBP·83-4, supra. 17 NRC at 119·23, 127. The Board liso notes that the sleeve will, in 
eITect, partially insulate the surrounding tube, thus reducing the potential for corrosion Ind the resultant 
exposure of the sleeve to the secondary system water. Id. at 120·21. 
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Decade mention, without elaboration, that it is concerned with the con
sequences of "sleeve induced" tube failure. Decade Brief at 3. 

Decade's second argument apparently relates to its Exception D.l. 
Decade claims the Board erred in not establishing "the degree of assur
ance [necessary] to anticipate steam generator tube failures that, is re~ 
quired in order to protect the public safety before it proceeded to deter
mine whether the level of assurance shown was adequate." Decade Ex
ceptions at 2. In essence, Decade believes the Board first had to ascertain 
the probability and consequences of steam generator tube failures in 
order to conclude that Point Beach could operate safely with sleeved 
tubes. Decade Brief at 8. Absent this information, Decade argues, the 
Licensing Board could not conclude that Point Beach may operate safely 
after sleeving. In this regard, Decade points out that the Commission 
has, not fully investigated the safety consequences of steam generator 
tube failures, in particular those occurring during a loss of coolant 
accident. Id. at 7-11.8 • " 

Decade's argument fails. In evaluating the efficacy of eddy current 
testing to detect flaws in sleeved tubes and in reaching its ultimate con
clusion whether the amendment should issue, the Board could apply 
only existing safety standards. See Nader v. NRC, 513 F.2d 1045, 
1052-54 (D.C. Cir. 1975); Nader v. Ray, 363 F. Supp. 946 .. 954 ,(D.D.C. 
1973). Consideration of the probability and magnitude of steam genera~ 
tor tube failures is not required' by the Commission's existing 
regulations. Nor were such general issues encompassed within the scope, 
of this license amendment proceeding. Absent a demonstration that. 
sleeving would contribute to steam generator tube failure, the Licensing 
Board did not have to consider the probabilities and consequences of. 
tube failures before considering whether sleeving of Point Beach steam' 
generators would be inimical to the public health and safety. But, in any 
event, the Board did consider the safety aspects of sleeving - including 
the failure of eddy current testing to detect flaws in sleeved tubes -
before authorizing issuance of the license amendment. See LBP'-83-4, 
supra, 17 NRC at 117-28. 

: , 

I Decade Is correa that the agency has not yet studied the consequences of muh/p1e steam generator 
tube failures. Indeed, the agency has extant a long standing commitment to study these issues. Su, ~.g., 
Northern Smte:J Po~r Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-343, 4 NRC 
169,171 (1976); NUREG-0410, "NRC Program for the Resolution of Generic Issues Related to Nucle
ar Power Plants," Appendix F, Technical Activity No. A-3 (1978). We note that in the stairs February 
1982 "Steam Generator Status Report," attached to SECY -82-72, "Overall Steam Generator Program" 
(Feb. 18, 1982), the stafI' acknowledges (at 2) that the multiple tube failure problem has not yet been 
rigorously studied, but states (at 6-7) that many steam generator issues arc resolved in a draft report 
(NUREG-0844). To our knowledge this document has not yet been published in either final or draft 
form. 
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III. 

Independent of the issues raised by Decade's appeal, we have exam
ined the Licensing Board's initial decision and the underlying record pur
suant to our long standing practice to review, sua sponte, " 'any final dis
position of a licensing proceeding that either was or had to be founded 
upon substantive determinations of significant safety or environmental 
issues.' " Sacramento Municipal Utility District (Rancho Seco Nuclear 
Generating Station), ALAB-655, 14 NRC 799, 803 (1981), quoting 
Washington Public Power Supply System (WPPSS Nuclear Project No.2), 
ALAB-571, 10 NRC 687, 692 (1979). Our review of the record below 
on the substantive safety issues has disclosed no error requiring correc
tive action. Indeed, with one minor exception noted below (see. note .9" 
itifra), we generally agree with the Licensing Board's conclusions regard
ing the acceptability of sleeving as a repair technique for steam generator 
tubes at Point Beach.9 An additional matter, however, merits our 
attention. 

As we discussed earlier, the Licensing Board took evidence on the. 
safety implications of sleeving so that the record would nevertheless be 
co·mplete in the event it found eddy current testing inadequate to detect, 
flaws in sleeved tubes. The Board then made .findings on the safety· of 
sleeved tubes even though this contingency did not arise. We have eval
uated the complete record and believe that a brief discussion of the basis 
for the Board's safety finding may help answer Decade's apparent con-
cern that sleeving will cause multiple tube failures. !: . , . 

. Before a steam generator tube composed of Inconel 600 (a tough, 
ductile material) can be weakened by corrosion cracking to the point 
that it would rupture during an accident, the crack must attain a certain 
critical length; Fletcher, fol. Tr. 1422, at 7-8; Appl~ Exh. I (WCAP-9.960 
Rev. 1) at 6.121-122, 6.126. This fact bears upon the 'safety of steam 

9 There is one aspect of the Licensing Board's analysis that we do not endorse. The Board concluded 
there was no genuine issue concerning eddy current testing of the upper joint between the sleeve and its 
surrounding tube. LBP·83-4, supra, 17 NRC at 121; LBP.82·88, supra, 16 NRC at 1348. Consequently, 
when it ordered the applicant and the staff to address the question of the safety implications of sleeving 
in the event the Board might find eddy current testing inadequate for detecting flaws in sleeved tubes, 
no evidence was presented regarding the efficacy of eddy current testing in this portion of the sleeve. 
Decade appears to take exception to the Board's handling of this point, but did not brief the issue and 
we therefore do not consider it before us on Decade's appeal. On sua spon/I! review, however, we note 
that the ability to inspect the upper tube joint is a matter of importance. Such Inspections are, in our 
opinion, required by General Design Criterion 32, 10 C.F.R. Pan SO, App. A. The ability to inspect this 
region is analogous to the ability to inspect the upper transition region in the replacement steam 
generators, a matter we addressed in our luly 8, 1983 Memorandum and Order in Docket No. 50·266 
OLA·2. Our previous inquiry regarding eddy current testing at the transition in the steam generator reo 
placement proceeding, and our new inquiry here with respect to the ability to inspect the upper sleeve 
joint, are the subject of a companion memorandum and order issued with this decision. 
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generator operation in two ways. First, despite the limitations of the 
eddy current technique in detecting small tube flaws (see LBP-83-4, 
supra, 17 NRC at 111, 117-19; Tr. 1500-01, 1691-92, 1704), if a crack is 
of such size as to threaten the structural integrity of the tube, it is likely 
to be large enough to be detected in an eddy current examination. 
LBP-83-4, supra, 17 NRC at 117-22; Tr. 1846, 1848. Second, and per
haps of greater consequence in terms of the assurance of safety, before a 
tube crack reaches the size .that it structurally weakens the tube, the 
crack likely would penetrate the tube wall, causing primary-to-secondary 
leakage. Fletcher, fol. Tr. 1422, at 7-9; Tr. 1747-49.10 Because the radi
oactivity present in primary system water provides a sensitive means of 
detecting such leakage into the nonradioactive secondary system water, 
there is a mechanism to provide a timely warning of the serious degrada
tion of even a single tube. See LBP-83-4, supra, 17 NRC at 124. Thus, 
there seems to be a progressively decreasing likelihood that, through 
corrosion cracking, one or more tubes could be weakened to the point 
that they could fail under accident conditions without this situation 
being heralded by detectable leakage. 

We recognize the evidence just outlined does not constitute the 
equivalent of a rigorous, quantitative determination of the likelihood 
and consequences of multiple tube failures. Nevertheless, we believe 
that the record in this proceeding supports the current stafT requirement 
that only single, random tube failures be analyzed. 

The decision of the Licensing Board authorizing the grant of the 
license amendment (LBP-83-4, 17 NRC 109) is affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the 

Appeal Board 

10 This is the so called "leak-before-break" phenomenon. The history of steam generator tube failures 
reflects over 200 instances of. tube leakage. Murphy, fol. Tr. 1828, at 10; Tr. 1783 (Fletcher). In 
contrast, there have been only four cases of catastrophic tube failure-rupture, and the circumstances sur
rounding each of these are distinguishable from the type of corrosive attack and cracking that may be ex
pected at Point Beach. Tr. 1596, 1775-81 (Fletcher); Marsh, fol. Tr. 1822, at 3. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·740 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

. ' . 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Dr. Reginald L. Gotchy 

In the Matter of Docket No. STN 50·483·0L 

UNION ELECTRIC COMPANY 
(Callaway Plant, Unit 1) 

, . September 1 4, 1983 

The Appeal Board affirms the Licensing Board's partial initial 
decision, LBP-82-109, 16 NRC 1826 (1982), addressed to quality assur
ance and quality control contentions, in which the Licensing Board 
found that there had been no general breakdown in quality assurance 
procedures, that the various identified construction defects had been 
remedied and that there was reasonable assurance that the Callaway 
plant could be operated safely. 

ATOMIC ENERGY ACT: SAFETY FINDINGS 

Neither the Atomic Energy Act of 1954, as amended, nor the Com
mission's implementing regulations mandate a demonstration of error
free construction. What they require is simply a finding of reasonable 
assurance that, as built, the facility can and will be operated without en
dangering the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a); 
10 C.F.R. § 50.57(a)(3)(0. See Power Reactor Development Co. v. Inter
national Union, 367 U.S. 396, 407 (1961); Maine Yankee Atomic Power 
Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 
1004 (1973), af.fd sub nom. Citizens for Safe Power, Inc. v. NRC, 524 
F.2d 1291 (D.C. Cir. 1975). 
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RULES OF PRACTICE: BRIEFS 

A brief that merely indicates reliance on previously filed proposed 
findings, without meaningful argument addressing a licensing board's 
disposition of issues, is of little value in appellate review. Public Service 
Electric and Gas Co. (Salem Nuclear Generating Station, Unit 1), 
ALAB-650, 14 NRC 43,50 (1981), a/fd sub nom. Township of Lower AI
loways Creek v. Public Service Electric and Gas Co., 687 F.2d 732 (3d Cir. 
1982). 

RULES OF PRACTICE: OFFICIAL NOTICE 

The use of officially noticeable material is unobjectionable in proper 
circumstances. 10 C.F.R. § 2.743(i). See, e.g., Armed Forces Radiobiology 
Research Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC 150, 
154 n.3 (1982). Interested parties, however "must have an effective 
chance to respond to crucial facts." Carson Products Co. v. Califano, 594 
F.2d 453, 459 (5th Cir. 1979). See also Administrative Procedure Act, 
§ 7(d), 5 U.S.C. § 556(e). 

PLANT DESIGN:· CODE REQUIREMENTS (STATUS) 

American Welding Society (AWS) Code requirements simply consti
tute conservative guidelines, with exceptions permitted. 

LICENSING BOARDS: RESOLUTION OF ISSUES 

A decision making body must confront the facts and legal arguments 
presented by the parties and articulate the reasons for its conclusions on 
disputed issues, i.e., take "a 'hard look' at the salient problems." Public 
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), 
ALAB-422, 6 NRC 33, 41 (1977), affd, CLI-78-1, 7 NRC 1 (1978), 
affd sub nom. New England Coalition on Nuclear Pollution v. NRC, 582 
F.2d 87 (1st Cir. 1978); Greater Boston Television Corp. v. FCC, 444 F.2d 
841,851 (D.C. Cir. 1970)., cert. denied, 403 U.S. 923 (1971). 

LICENSING BOARDS: RESOLUTION OF ISSUES 

A licensing board decision need not refer individually to every pro
posed finding as long as it sufficiently informs a party of the disposition 
of its contentions. Seabrook, supra, 6 NRC at 41 .. 
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TECHNICAL ISSUES DISCUSSED 

Quality assurance program for construction; 
Honeycombing of the reactor building base mat; 
Soniscopic examination of the base mat; 
Embedded plates (embeds); 
Adequacy of welding (manual and machine) of studs to embeds; 
Welding in accordance with applicable codes; 
SA-358 Piping: American Society of Mechanical Engineers (ASME) 

material specification for a type of welded stainless steel pipe greater 
. than eight jnches in diameter (Weld defect and its repair and testing); 

SA~312 'Piping: AS ME specification for both seamless and welded 
, 'stainless steel pipe (Hydrostatic testing, leak before break, Design 
. hoop stress, ASME Code requirements); 

Centerline lack-of-penetration (ClP): longitudinal pipe welding defect 
(U'ltrasonic 'examination, Effect on pipe strength, Effect of arc 
misalignment); 

Welding deficiencies in piping subassemblies. 

APPEARANCES 
, " 

Kenneth M. Cbackes, St. louis, Missouri; for the joint intervenors 
Coalition for the Environment, St. louis Region; Missourians for 
Safe Energy; and the Crawdad Alliance. 

Thomas A.' Baxter, Washington, D.C. (with whom Richard E. Galen, 
",' 'Washington, D.C.~ was on the brieO, for the applicant Union 

, Electric Company. " 
',: ' 

Robert G~ PerIls for the Nuclear Regulatory Commission staff. 

DECISION 

I. INTRODUCTION 

A recurring issue in reactor operating license proceedings is whether 
the facility has been properly constructed. In most instances, the focus is 
upon the execution of the quality assurance program designed to 
eliminate the possibility that construction deficiencies of potential safety 
significance will go undetected and therefore unrectified. 
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In any project even remotely approaching in magnitude and 
complexity the erection of a nuclear power plant, there inevitably will be 
some construction defects tied to quality assurance lapses. It would 
therefore be totally unreasonable to hinge the grant of an NRC 
operating license upon a demonstration of error-free construction. Nor 
is such a result mandated by either the Atomic Energy Act of 1954, as 
amended, or the Commission's implementing regulations. What they 
require is simply a finding of reasonable assurance that, as built, the 
facility can and will be operated without endangering the public health 
and safety. 42 U.S.C. §§ 2133(d), 2232(a); 10 C.F.R. § 50.57(a)(3)(i).1 
Thus, in examining claims of quality assurance deficiencies, one must 
look to the implication of those deficiencies in terms of safe plant 
operation. 

Obviously, this inquiry necessitates careful consideration of whether 
all ascertained construction errors have been cured.· Even if this is 
established to be the case, however, there may remain a question 
whether there has been a breakdown in quality assurance procedures of 
sufficient dimensions to raise legitimate doubt as to the overall integrity 
of the facility and its safety-related structures and components. A 
demonstration of a pervasive failure to carry out the quality assurance 
program might well stand in the way of the requisite safety finding. 

It is in this context that we turn to the appeal now before us in the 
operating license proceeding involving the Union Electric Company's 
Callaway nuclear facility located in Missouri. That appeal, taken by three 
organizations that intervened jointly in the proceeding,2 is from a partial 
initial decision of the Licensing Board rendered on December 13, 1982. 
See LBP-82-109, 16 NRC 1826. In that decision, the Board addressed 
exclusively the contentions of the Intervenors directed to quality 
assurance and quality controll in the course of Callaway construction." 

Specifically, the decision deals with the Intervenors' assertion that 
there have been numerous deficiencies in carrying out the quality 
assurance program - deficiencies attributed to the utility applicant and, 
as well, the principal architect-engineer (the Bechtel Power 
Corporation); the construction contractor (the Daniel International 

t See Power Reactor Dt!v. CO. Y. Int7 Union, 367 U.S. 396, 407 (1961); Maine Yankee Atomic Power Co. 
(Maine Yankee Atomic Power Station), ALAB·161, 6 AEC 1003, 1004 (1973), qfTd sub nom. Cltluru 
/orSafe Power, Inc. Y. NRC, 524 F.2d 1291 (D.C. Cir. 1975). 

2 Coalition for the Environment, Sl Louis Region; Missourians for Safe Energy; and the Crawdad 
Alliance (hereafter referred to collectively as "Intervenors"). 

3 The term "quality assurance" includes quality control. See 10 C.F.R. Part SO, Appendix B 
IntroductiOn. Hencefonh in this opinion, the term "quality assurance" will be employed to embrace qual· 
ity control. 

4 The Liceming Board stilI has before it the issue of ofTsite emergency planning. 
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Corporation); and certain suppliers of safety-related components and 
materials.s According to the Intervenors, these deficiencies reflect a 
pervasive breakdown in quality assurance procedures such that the 
safety of the plant can not be guaranteed; for this reason, Intervenors 
maintained the plant should not be licensed for operation.6 On the basis 
of the evidentiary record developed on these claims, the Licensing 
Board found, to the contrary, that there had been no general breakdown 
in quality assurance procedures, that the various identified construction 
defects had been remedied, and that there was reasonable assurance that 
the Callaway plant could be operated safely. 

On their appeal, the Intervenors renew the arguments advanced by 
them -below: they continue to insist that genuine safety problems 
remain unresolved and that the construction deficiencies that were 
uncovered demonstrate the overall unreliability of the Callaway qiJality 
assurance program. For the reasoris set forth below, we disagree and 
affirm the Licensing Board's ultimate determination on the quality 
assurance issue. 

II. SPECIFIC SAFETY ISSUES' 
I 

A. . Honeycombing 

The "base mat" is a reinforced concrete slab that serves as· the 
foundation for the reactor building. Concrete for the base mat was 

S Union Electric is a member of the SNUPPS (Standardized Nuclear Power Plant System) organization 
made up of several utilities pursuing a standard design for their plants. Bechtel is the lead architect
engineer for all SNUPPS projects. Daniel was engaged by Union Electric to construct the Callaway 
facility • 
. 6 The opening paragraph of the Intervenors' quality assurance contention reads: . 

Surveillance and inspection functions of Applicant Union Electric Company, and others, includ
ing Bechtel Power Corp. (lead architect/engineer), Daniel International Corp. (construction 
contractor) and Code Authorized Nuclear Inspectors, failed to ensure the quality of safety
related material, structures, systems and components through all phases of their fabrication, 
construction, testing and inspection contrary to the quality assurance criteria of 10 C.F.R. Part 
SO Appendix B. Many vendor-supplied components were on the construction site and were ap
proved for installation before code-defined deficiencies and nonconformances were identified. 
During . construction deficiencies and nonconformance! were accepted against code 
requirements. Without effective surveillance and inspection by the Applicant, and others, of 
material suppliers, component vendors. and construction contractors, all safety-related material, 
structures, systems, and components must be considered of questionable integrity. Because ef
fective surveillance and inspection were not performed, the safe operation of the Callaway Plant 
is in jeopardy and should not be licensed. 

'The applicant and the NRC staff contend, as a preliminary mauer, that the Intervenors' brief fails to 
meet the requirements of 10 C.F.R. § 2.762. See Applicant's Brief (Apr. 6, 1983) at 10-12; Staff Brief 
(Apr. 18, 1983) at 6-8. Many of the arguments in the Intervenors' brief are advanced in a cursory and 
imprecise fashion, necessitating reference to the proposed findings of fact and conclusions of law filed 
with the Licensing Board for amplification. Our willingness throughout this opinion to infer appellate 

(Continued) 

347 



placed during a continuous pour lasting more than 60 hours, from April 
6-9, 1977. When the pour was completed, voids or' air pockets in the 
concrete characterized as "honeycombing" (and resembling popcorn in 
appearance) were discovered.8 Repairs were undertaken and tests of the 
repaired concrete were made. Among other things, Bechtel hired Wis's, 
Janney, Elster and Associates (WJE) to conduct a soniscopic 
examination of the base mat. Basically, such testing measures the 
velocity of a sound pulse through the base mat. The presence of voids in 
the concrete is detected by a substantial reduction in velocity. ! " 

The Licensing Board examined tne evidence pertainin'g to the causes 
of the honeycombing, the repairs undertaken, and the follow~up testing, 
and found that there is reasonable assurance that no defects important 
to safety now exist.9 Nevertheless, it noted two quality assurim'ce 
deficiencies: first, the applicant failed to provide specifications for' the 
testing of dry pack,lo a deficiency the Board believed to be harmless and 
which is not raised on appeal; second, the applicant failed to 'prepare 
proper documentation of the pour, a deficiency the Board found 'to be 
more serious. II Despite these deficiencies, the Board determined that 
the overall quality assurance program functioned as designed, that 
deficiencies were promptly discovered and repairs made, and that proper 
tests were undertaken. 12 The Board concluded, in sum~ that 'the 
imperfections occurred despite reasonable steps to prevent ihem, and 
that proper procedures were established for testing and repair. , 

The Intervenors dispute the Board's conclusions,in three 'respects': , . 
1. First, they challenge as unreliable the soniscopic evaluation ,that 

was done following discovery of the imperfections. The Licensing Board 
specifically reviewed this challenge and rejected it. 13 In their brief to us, 
the Intervenors charged that the Licensing Board erred when it declined 
to adopt their arguments regarding the effect of the' s'teel plates 
embedded in the concrete on the reliability of the' sonfscopic 

arguments based on the proposed findings should not be taken as an indication of our acceptance' of the 
practice of relying on the propOsed findings in a brief. As we have noted, a brief that merely indicates 
reliance on previously filed proposed findings, without meaningful argument addressing the Licensing 
Board's disposition of issues, is of little value in appellate review. Public ServIce Electric and Gas Co. 
(Salem Nuclear Generating Station, Unit )), ALAB·650, 14 NRC 43, 50 (198)), affd sub nom. 
Township of Lower Alloways Creek v. Public Service Electric and Gas Co .• 687 F.2d 732 (3d Cir. 1982). The 
proposed findings and conclusions presented to the Licensing Board appear to be thorough and 
thoughtful. We would have been materially assisted if a similar effort had gone into the appellate analy. 
sis of the Licensing Board's decision. 

8 LBP.82.109, supra, 16 NRC at 1845. 
9 /d. at 1846-47. 

10 A putty·like mixture of cement and sand. Meyers, et al., fol. Tr. 227 at 20. 
II 16 NRC at 1848·50. 
12 /d. at 1870·73. 
13 /d. at 1848, 1873. 
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technique.14 At oral argument, however, they claimed more generally 
that soniscopic testing is a totally unreliable procedure. IS 

,We find no basis for overturning the Board's technical 
determinations. Turning first to the arguments raised in the brief, we 
believe, 'contrary to the Intervenors' assertion, that the Board was 
correct in observing that "the interface between steel and concrete often 
results in a degraded signal or complete obstruction of the signal."16 
Applicant's witness Pfeifer testified that signal loss does occur from 
either the steel-concrete separation (I.e., a tiny air space between the 
plate and the concrete that results from normal concrete shrinkage as it 
dries) or a rough surface on top of a slab. It is also clear that WJE 
anticipated this phenomenon and accounted for it by supplementing 
vertical shots around the steel plates with angle shots across the same 
area of the base mat but away from the immediate vicinity of the plate. 
Mr. Pfeifer testified that in most cases the unsuccessful vertical shots 
"could be transformed into successful shots by a slight movement of 
one of the transducers," demonstrating that the signal loss was from the 
separation between steel and concrete rather than a void in the concrete 
itself.17 In short, we disagree with the criticism of the Board's technical 
determination regarding the effect of the steel on the soniscopic testing. 

We also believe that the general reliability of soniscopic testing for 
revealing honeycombing in large blocks of concrete has not been 
,undermined. The applicant's witness testified that such testing is a 
recognized technique that WJE has employed for more than 15 years,!1 
Although the Intervenors disagree with his assessment, they did not 
introduce evidence on the subject or cross-examine the witness (who is 
an expert on soniscopic testing and testified about the examination done 
at the Callaway plant). They chose, instead, to present to the Licensing 
Board a posthearing hypothetical argument designed to undermine the 
validity of the testing technique. The argument relied on commonly 
accepted scientific material contained in a chemistry and physics 
handbook of which they asked the Board to take official notice.19 In our 
view, the Intervenors were obligated to do more than merely raise 

, 14 Intervenors' Brief (Mar. 2,1983) at 13·14. 
IS App. Tr. 31.33. 
16 16 NRC at 1848. 
17 Meyers, rIaL. fol. Tr. 227, al 26·27. Su also /d, aI24·26; Tr. 306-09, 312·14. 
II Meyers, rl aL. fol. Tr. 227, al 24. The starrs lestimony is aenerally In accord. Srr Varela, fol. Tr. 

396, at S. 
19 Su Inlervenors' Proposed Findinas of Facl and Conclusions or Law (Mar. I, 1982) at 93·94 & n.49. 
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scientific objections' in their proposed findings by reliance on officially 
noticeable information.20 I: 

The use of officially noticeable material is unobjectionable in proper 
circumstances. 21 Interested parties, however "must have an effective 
chance to respond to crucial facts." Carson Products Co. v. Califano, 594 
F.2d 453, 459 (5th Cir. 1979). See also Administrative Procedure Act, 
§ 7(d), 5 U.S.C. § 556(e). Where, as here, the question presented is the 
scientific reliability of a technique employed by an expert witness, the 
failure to present an analytical disagreement to that witness' for 
consideration compromises the ability of the witness (and 'the party 
presenting him or her) to controvert the matter in question. The timely 
introduction of evidence or pertinent cross-examination at the hearing 
would plainly have resulted in a more meaningful opportunity to address 
the Intervenors' arguments and, hence, a definitive exploration of the 
scientific question at issue.22 

I. . 

2. Second, the Intervenors argue that the safety of the entire base 
mat has not been demonstrated because' there is no information 
available concerning the condition of the concrete in areas' not accessible 
to inspection. They claim, in this connection, that the lack of adequate 
documentation for the concrete pour makes it impossible to extrapolate 
about the quality of the mat in those inaccessible areas. 

We are satisfied that the integrity of the entire base mat has been 
established. WJE actually tested about 25 percent of the "~tendon 
gallery." The gallery is located around· the circumference of the base 
mat and directly below it, but makes up only 19 percent of the overall 
base mat.23 The Intervenors claim that there is no evidence to 
demonstrate the absence of honeycombing in other areas of the base 
mat. While they are correct that there has been no testing of those areas 
of the base mat that are inaccessible, such lack does not weaken the 

. . 
20 Counsel for Intervenors conceded at oral argument that, although the applicant's expert on the 

sonisc:opic procedure testified at the hearing, the technical arguments later presented to the Licensing 
Board in the proposed findings had not been presented to the witness. App. Tr. 77. . , 

21 10 C.F.R. § 2.743(j). See. e.g .• Armed Forces Radiobiology Research Inst. (Cobalt·60 Storage 
Facility), ALAB-682, 16 NRC 150,154 n.3 (1982). 
22 At oral argument, for example, counsel for the Intervenors indicated his "understanding" that the 

use of sonisc:opic testing is limited to structures thinner than ten-foot thick concrete filled with steel. 
App. Tr. 33. As we apprehend this argument. any substantial reduction in transmission velocity (which 
would indicate a void in the concrete) might be offset by an increase in velocity as the sound wave 
passed through the neighboring steel. But the velocity in air (Le .• through a void) is substantially less 
than that through either steel or concrete. See CRC Handbook of Chemistry and Physics (63d ed. 
1982-83) at E-44. Therefore, such voids should still be detectable. Moreover, as we read the record, the 
use of angle shots to supplement vertical shots largely avoids this problem. This is precisely the type of 
matter, however, that should have been raised earlier and more explicitly with the witness. 
23 The tendon gallery provides access for installation and surveillance of vertical stressing tendons, 

Each tendon is anchored to two steel trumplates located on opposite sides of the base mat, directly 
above the tendon gallery. Meyers, et aL. fol. Tr. 227, at 10-11, 14; Varela. fol. Tr. 396, at 2-3. 

350 



validity of the Board's finding concerning the integrity of the entire base 
mat. . 

First of all, the Board found that the areas actually tested were the 
most likely candidates for honeycombing.24 This finding is unchallenged 
by the Intervenors. Furthermore, the tendon gallery is the portion of 
the base mat subjected to the most severe stress. In addition, following 
the repair work, the tendons that are anchored to the trumplates located 
in the base mat were placed under tension. Such "post-tensioning" 
imposed the most severe loads that will ever be imposed on the base 
mat. All the tendons anchored in the base mat were tensioned without 
any evidence of distress in the concrete.25 Finally, and most important, 
the Board found that honeycombing in parts other than the tendon 
gallery, even if it existed, would not affect the overall safety of the 
reactor building.26 The Intervenors do not dispute that finding. 

3. Finally, the Intervenors assert that the admitted deficiencies in 
documentation call into question both the quality of the base mat and 
the applicant's overall quality assurance procedures. The Licensing 
Board found to the contrary.27 We agree with the Board. As discussed 
above, there is ample evidence apart from the documentation to support 
the Board's conclusion that the concrete of the base mat is structurally 
sound. To be sure, the staff concluded that each quality control 
inspector who monitored various shifts - not merely the quality control 
inspector present at the termination of the pour - should have signed a 
report. While the Licensing Board properly criticized the applicant's 
procedures, it explicitly declined to find that this deficiency illustrated a 
general breakdown in quality assurance procedures.28 We see no basis on 
which to reverse the Board's decision in this respect either. 29 

B. Embedded Plates 

Embedded plates, or embeds, are flat, rectangular steel plates that are 
set in concrete to serve as supports for piping; electrical conduits and 
cable trays; heating, ventilation and air conditioning (HV AC) 
components; and structural steel framing. Embeds are made by welding 
(either by machine or by hand) steel studs to one side of the plate, 

24 16 NRC at 1846-47. 
25 Id. at 1872. 
261d. at 1846-47. 
27 Id. at 1848.50. 
28 Id. at 1850. 
29 The Intervenors also aUege that training of personnel was inadequate, but do not support their 

allegation. Set Intervenors' Brief at 12·13. We find no evidence of faulty training. 
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placing the studs so the plate will be flush with the concrete when 
poured and the studs will be fixed in the concrete.30 All the embeds 
were made by the Cives Steel Company. 

On June 9, 1977, during the course of plant construction, an NRC 
inspector identified machine-welded embedded plates with incomplete 
circumferential stud welds that he believed had not been properly 
bend-tested as required by American Welding Society (AWS) codes. By 
that time, 430 safety-related plates had already been embedded in 
concrete. Of these plates, 204 were machine-welded; 226 were manually 
welded. 31 As a result, Daniel issued stop work orders on any further 
work associated with these plates. Separate investigations of both 
machine-welded and manually-welded plates were begun by Cives and 
Daniel. 

The Cives investigation, initiated at Bechtel's direction,. involved a 
reinspection of all machine- and manually-welded embeds that were 
onsite but had not yet been installed.32 The inspection revealed that 
manual welds failed to meet A WS specifications in four areas: in
sufficient weld (leg) size; unequal leg size; unacceptable profile 
(convexity); and excessive undercut. To determine whether the 
manually-welded plates installed prior to the discovery of the defect 
were nevertheless safe, Bechtel performed an engineering analysis based 
on preliminary information provided by Cives. The Bechtel analysis 
'assumed a 1/8 inch undersize in all welds for the total 3600 perimeter of 
the anchor rods and with both weld legs considered undersized, and it 
1/16 inch undercut around the full perimeter of the rods. Based on these 
assumptions, Bechtel calculated a reduced design capacity for all the 
installed manually-welded plates. No plate was found to be subject to a 
load greater than its reduced design capacity.33 The Bechtel analysis was 
reviewed and accepted by the NRC stafT.34 

The separate Daniel inspection resulted in a 610-page written . report. 
The report indicated substantial weld defects and the existence of some 

, 30 Schnell, tt aL. fol. Tr. SOl, at 10-11. 
31 /d. at 28-29. A total of 481 embed3 were originally Identified In July 1977 as supporting safety-reiated 

systems. Various design modifications have reduced the number of machine·welded embeds supporting 
safety-related systems from 255 to 204. The precise location of, and the actual loads on, each embed Is 
known. . 
32 The Intervenors Initially challenged the safety of both the machine-welded and manually-welded 

embeds. Their discussion of machine-welded embeds, however, was confined to one sentence in the 
brief, and counsel conceded at oral argument that they were no longer pressing their claim regarding 
machine-welded embed3. Set Intervenors' Brief at 12; App. Tr. 13-14. We affirm the Licensing Board's 

-findings In connection with machine-welded embed3 and limit our textual discussion to the manually
welded embed3. 

. 33 See Schnell, tt aL. fol. Tr. SOl, at 35-39. Two other weld deficiencies found by eives (unequal weld 
legs and unacceptable weld profile) were determined by Bechtel not to arrect the capacity of the embed3. 
The Intervenors do not appear to challenge this Bechtel determination. 
34 Set Staff Ex. 6 at 7-8. 
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weld undersizes in excess of the 118 inch found by Cives and assumed 
by Bechtel in its engineering analysis. Because the Daniel inspection 
information had not been brought to the attention of Bechtel personnel 
at the time of the earlier analysis, Bechtel and Daniel initiated a review 
to determine if the Daniel and Cives data could be reconciled.3s That 
reconciliation effort resulted in a staff conclusion that the Bechtel 
analysis remained valid.36 The Licensing Board reviewed the evidence 
and concluded that the embeds installed before discovery of the defect 
were safe. In this connection, the Board apparently accepted the Bechtel 
conclusion that the Daniel data were unreliable.J1 

The Board was nonetheless plainly concerned about the overall 
handling of the embeds problem by the applicant, Bechtel, and the NRC 
staff, and reviewed the matter to determine whether the applicant's 
quality assurance program functioned effectively.38 As we shall discuss 
later, the Board was extremely skeptical of Bechtel's assertion that it was 
unaware of the Daniel investigation or findings at the time it undertook 
its own engineering analysis. Despite what the Board characterized as "a 
serious disregard by the Applicant and its major contractors for quality 
assurance considerations in the handling of certain aspects of the 
manual welded embed plate problem, "39 it found, overall, that the 
applicant's effort to correct deficiencies was consistent with proper 
quality assurance. 

The Intervenors challenge the safety of the manually-welded embeds. 
In particular, they complain that no testing was done of the embeds 
actually installed. Moreover, although they do not appear to challenge 
Bechtel's engineering methodology per se, they contend that, in light of 
the discrepancies between the Cives and Daniel investigations, there is 
insufficient evidence to support the factual assumptions underlying the 
Bechtel analysis. They also urge us to reject the Board's conclusion that 
'quality assurance procedures were adequate. They point to the 
numerous criticisms of the quality assurance program discussed by the 
Licensing Board and claim that the program is demonstrably poor. They 
argue, finally, that the Board improperly rejected their argument that 

3S See 16 NRC a11839. 
36 See StafT Ex. 6 al 8·10. 
37 See 16 NRC at 1841. where the Board refers to the "inconsistent reporling of weld deficiencies by 

Daniel inspectors" and the apparent resolution of the data Inconsistency after three years. More 
importantly. however. the Board found that the embeds are safe even if the weld deficiencies are greater 
than the 118 Inch assumed in the Bechtel analysis. /d. at 1843-44. . 
38 [d. at 1841-43. See also Id. at 1836·37. 
39 [d. at 1843. 
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the applicant deviated from applicable code requirements in connection 
with the welding of the embeds . 
. We believe the Board's view that the embeds are safe is supported by 

the record. To begin with, although the Intervenors are correct that no 
testing of the installed embeds was conducted, the staff did undertake a 
visual inspection of the installed plates. The plates used to support the 
structural steel framing were loaded by the floor slab dead loads! and 
exhibited no sign of distress.4o 

. Second, the Board expressly evaluated the Intervenors' claim that the 
installed embeds may contain defects exceeding those found by Cives 
and utilized in the Bechtel analysis. In its evaluation, the Board relied in 
part on the assessment of the applicant's expert consultant, Dr. John W. 
Fisher, who testified that the embeds could safely carry their design 
loads even assuming that the worst weld deficiencies revealed by the 
Daniel inspection extended around the circumference of the rods.41 The 
Intervenors argue that Dr. Fisher had inadequate information on which 
to base his judgment about the capacity of the embeds.42 We disagree. 
Dr. Fisher testified that neither the load-carrying capacity of the embeds 
nor their required margins of safety would be adversely affected even if 
the information contained in the Daniel data package was assumed. Dr. 
Fisher was plainly acquainted with the code requirements and the 
load-carrying design requirements established by Bechtel for the 
embeds.4] It does appear, as the Intervenors point out, that Dr. Fisher 
could not identify whether tensile or shear force would be exerted on 
individual plates at the Callaway plant. However, he did identify the 
difference in the welding code requirements for plates having primarily 
tensile forces as compared to plates with predominately shear loads." 
Thus, he had sufficient information on which to conclude that all plates 
meet necessary code and design requirements. 

Third; the Board relied on the Bechtel analysis in support of its 
judgment that the installed plates are safe. The applicant's witnesses 
testified that the original design capacity of all the manually-welded 
plates included a minimum safety factor of 2.0 against the yield limit 
state of the plate and the tensile capacity of the anchor rods. As the 
testimony showed, the reduced design capacity yielded a minimum 

. 40 Staff Ex. 6 at 5. 
41 16 NRC at 1843-44, 1869. 
42 Intervenors' Briefat 11; App. Te. 20-21. 
43 See SChnell, et aL. fol. Te. 501, at 13, 19,39,46; Te. 742-48, 1134-36 . 
.. See Te. 991,1050-51. 
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safety factor of at least 1.92, providing a substantial margin for error 
even if the Daniel data are assumed to be correct. 4S 

Moreover, as the Board noted, bend and tension tests were performed 
on several plates previously rejected, with no signs of cracking or weld 
failure. 46 The plates actually installed at Callaway were made by the 
same company, in the same time period, and with the same procedures 
as those subject to inspection and testing.47 It is not unreasonable for the 
Licensing Board to have inferred that they are representative of the 
plates actually installed. The Intervenors argue that these tests did not 
take into account multiple defects and were not performed on plates as 
bad as the worst cases reported by Daniel or assumed in the Bechtel 
analysis. The plates tested were representative of the plates fabricated by 
Cives, however, and the welds chosen were the worst available.48 While 
,we might agree with the Intervenors that the tests, standing alone, do 
not demonstrate empirically that the installed embeds are safe, the test 
results are fully consistent with the overall conclusion reached by the 
Licensing Board on the basis of the total record.49 

The Intervenors contend, finally, that the embedded plates are in 
violation of Commission regulations and applicable code requirements. 
There is no dispute that, during construction, Bechtel received staff 
approval' of certain variances from the code requirements. But the 
Intervenors maintained at oral argument that Criterion IX of Appendix 
B to 10 C.F.R. Part SO requires that welding be accomplished in 
accordance with applicable codes and that such codes, therefore, 
constitute minimum requirements from which no deviations are 
permitted. so 

The Board found that the code requirements simply constitute 
conservative guidelines, with exceptions permitted, and that Bechtel 
properly received approval for the exceptions.SI We believe the record 

4S Schnell, el aL. foJ. Tr. SOl, at 34-38. See also 16 NRC at 1837. As noted above, however, the Board 
. appears to have accepted the staff's conclusion that the Daniel data are unreliable. Such conclusion has 
support in the record. See. e.g .• Staff Ex. 6 at 8-9; Intervenors' Ex. 14 at 2; Tr. 1356-58. 
46 16 NRC at 1869-70. 
47 Schnell, el aL. fol. Tr. SOl, at 20-21. 

. 48 We note, in addition, that the Bechtel analysis assumed multiple defects. See Tr. 724, 792, 1242. 
Further, welding code revisions in the future will permit weldments to be 25 percent smaller than those 
required at Callaway. 16 NRC at 1869. 
49 Our conclusion is not undermined by the apparent lack of written "documentation" of the results of 

the Cives inspection. As the applicant pointed out, • letter from the Cives project manager to Bechtel 
summarizing the results of its discussions with Bechtel about its inspection and repairs was prepared. See 
Board Ex. I, Enclosure 2. The Licensing Board found that Bechtel relied on information communicated 
orally. 16 NRC at 1836. What seems clear is that Cives and Bechtel personnel reviewed the results of 
the Cives inspection. See p. 368, Irr/ra. 
so App. Tr. 10. 
S116 NRC at 1840. 
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supports the Board's conclusion. In fact, the Intervenors recognized in 
their proposed findings that a relaxation of A WS Code requirements is 
permitted in proper circumstances, choosing to argue to the Board only 
that the relaxation of the code requirements in this case had not been 
sufficiently justified. 52 The exceptions to the code were reviewed and 
approved by the NRC staff, which characterized them as "minor in 
nature" and "not affect[ing] the basic weld design or the capacity of the 
connection. "53 Although the Intervenors' challenged that conclusion, 
they did not present any contrary evidence. s4 In such circumstances, we 
have no basis for upsetting the Licensing Board's determination that the 
embeds comply with Commission regulations and applicable code 
requirements. 

These conclusions regarding the safety of the embedded plates also 
lead us to affirm the Licensing Board's determination that there was no 
significant failure of the applicant's quality assurance program. It does 
not appear, upon analysis, that the defects in the "embeds are serious. 
Once discovered, these defects were carefully examined and necessary 
repairs made on un installed plates. Appropriate testing was conducted to 
determine the safety of the plates already installed before discovery of 
the defects, and we are satisfied that the safety of the plant has not been 
compromised. While, as the Licensing Board suggested; the quality 
assurance program may not have been perfect, none of the deficiencies 
causes us to doubt its overall reliability. 

C. SA-358 Piping 

SA-358 is a material specification established by the American Society 
of Mechanical Engineers (AS ME) for a type of welded stainless steel 
pipe which is widely used for pipe sizes greater than eight inches in 
diameter.55 Intervenors' Subcontention II.A.! concerns the implications 
of a weld defect found by a Daniel pipefitter in a single piece of SA-358 
piping. The Intervenors assert that the pipe in question was 
manufactured without adequate control and documentation of welding 
activities, that the nonconformance was not "dispositioned" in 
accordance with proper procedures, and that only information from a 
confidential source and media and citizen involvement triggered a staff 
evaluation of the defective part and the applicant's quality assurance 

S21ntervenors' Proposed Findings at 33. 
53 Gallagher, fo\' Tr. 1261, at S; Tr. 1292. See also StafTEx. 6 at 7·9. 
54 See 16 NRC at 1840. 
55 [d. at 1854. 
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program. They also argue that the evidence fails to establish the safety 
of the SA-358 pipe in question and demonstrates, instead, that the 
applicant's quality assurance program to identify and to disposition 
nonconformances properly is faulty.s6 The Licensing Board rejected 
these assertions. The Board found that the weld irregularity was 
relatively minor, that it was identified and properly reworked by Daniel, 
and that the pipe is now free from defects.S7 

We find no reason to question the Licensing Board's determination 
that the SA-358 piping is adequate. The evidence shows that the 
'~defect" in the pipe was a 1116 inch excess weld height (i.e., beyond 

-that permitted by the ASME Code), which does not affect the weld 
quality or pipe strength.s8 Visual inspection, liquid penetrant 
examinations, an ultrasonic test, and a radiography examination 
performed after grinding down the excess weld material did not disclose 
any remaining weld defects.s9 The Board found that there were no cracks 
or fissures in the weld and that the pipe was adequate with respect to 

.quality.and wall thickness.60 We are satisfied that the Board's finding is 
supported by the record. 61 We note, in addition, that required 
. preoperational hydrostatic tests of the emergency core cooling system 
will be performed at a pressure 25 percent above the pipe design 
pressure.62 These tests will provide even further assurance that no 
undetected weld defects are present in that system. 

The Intervenors claim that the defect uncovered in the SA-358 pipe 
demonstrates that the quality assurance procedures are inadequate. Such 
claim seems to rest largely on two factors: first, a Daniel pipefitter, 
rather than the manufacturer or the vendor that assembled the pipe into 
a pipe spool after receiving it at the plant site, originally identified the 
defect; second, procedures for disposition of nonconformance reports 
(NCRs) were supposedly not followed because the report was 

S6Intervenors' Brief at 14. 
S716 NRC at 1854.S7, 1878·79. 
S8 Stuchfield and Laux, fol. Tr. 1537, at 7·16. 
S9 Id. at 17. 
60 16 NRC at 1855, 1856. 
61 The Intervenors claim that the Board failed to respond to arguments regarding the possibility that 

the defective weld condition may have resulted (rom "drop-thru" or "melt-thru." Intervenors' Brief at 
15. We disagree. The Board specifically noted that drop-thru and melt-thru are visible conditions and 
neither visible inspection nor other inspection techniques indicated the presence of either condition. 16 
NRC at 1856, 1879. 

62 Stuchfield and Laux, fol. Tr. 1537, at 18. 
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dispositioned by an inspector rather than the project discipline 
engineer. 63 

In the first place, all project personnel, including craft personnel such 
as the pipefitter, are part of the overall quality assurance infrastructure.64 

While we do not excuse the failure of the manufacturer or the vendor to 
detect the defect while the product was in either's possession, the 
discovery by the pipefitter demonstrates that the quality assurance 
program contains enough redundancy to minimize the risk that a 
defective pipe will actually be installed. 

Second, the unrefuted testimony shows that proper dispositioning 
procedures were followed. The applicant's testimony indicates that a 
defect may be reported in an NCR by either quality control or 
engineering personnel. 6S Thus, the fact that the NCR was in this 
instance initiated by a quality control inspector instead of a discipline 
engineer is of no significance. Furthermore, while the Intervenors 
appear to be correct that Bechtel initially dispositioned the NCR 
erroneously, Daniel correctly accepted the responsibility to correct the 
defects.66 

The Licensing Board concluded that the record regarding SA-358 
piping does not reveal a breakdown in the applicant's quality assurance 
program.67 In this connection, however, the Licensing Board did not 
explicitly discuss the allegation that the staff would not have been aware 
of the defect in the pipe in the absence of an anonymous report. While it 
is correct that the staff did investigate the SA-358 pipe in question as a 
result of an anonymous allegation, the defect had been discovered and 
corrected by Daniel before the staff became involved. Moreover, the 
staff investigations found no safety implications in any of the pipe 
defects or the subsequent repairs.68 

63 The Intervenors' brief does not clearly set out their argument regarding procedures. As far as we can 
tell from the proposed findings presented to the Licensing Board, the Intervenors claim that the appli· 
cants failed to satisfy Criterion XV of 10 C.F.R. Part 50, Appendix B. which provides, Infer alia: 
"Non·conforming items shall be reviewed and accepted. rejected. repaired or reworked in accordance 
with documented procedures." 

64 Stuchfield and Laux. fol. Tr. 1537. at 6. 
6S Ibid. 
66 Overlap is not listed as a basis for rejection of the pipe under ASME Code and thus need not have 

been dispositioned as an NCR. See 16 NRC at 1855·56. 
67 Id. at 1856·57. 
68 See Staff Brief at 26·27; Applicant's Briefst 35; Staff Ex. 7. 
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D. SA-312 Piping 

SA-312 is an ASME specification for both seamless and welded stain
less steel pipe. In welded pipe, the longitudinal seam is welded; for 
double-welded pipe the weld is made from both the inside and outside 
surfaces. If the welds from the inside and outside do not meet, a condi
tion called "centerline lack-of-penetration" (eLP) results. 

SA-312 pipe has been used for over 20 years in both nuclear and non
nuclear facilities. There have been no known failures of SA-312 pipe in 
nuclear facilities. 69 The SA-312 pipe at Callaway was manufactured by 
the Youngstown Welding and Engineering Company. While Callaway 
was under construction, lon,gitudinal weld defects were discovered in 
SA~312 pipe supplied by Youngstown for use in construction at two 
other Il'Uclear power plants. Documentation provided with the pipe in
dicated that Youngstown had performed the ASME required ultrasonic 
examination of the pipe but that the defects had not been uncovered by 
such examination. 

In light of the subsequent discovery of the defects, Bechtel began a 
detailed test program of SA-312 piping. The Bechtel program was de
signed to assess both the ability of ultrasonic examination to detect eLP 
and the effect of eLP on double-welded SA-312 pipe. Because Bechtel 
was using SA-312 pipe manufactured by Youngstown in constructing 
,several nuclear power plants, the test program was generic; no tests 
appear to have been conducted on pipe actually installed or on-hand at 
Callaway. The Bechtel investigation concluded that (j) ultrasonic ex
amination cannot reliably detect CLP in double-welded SA-312 pipe, 
cm the maximum amount of eLP in the SA-312 piping produced by 
Youngstown was 26 percent, and (iii) SA-312 pipe will function as in
tended with an adequate margin of safety even with significant amounts 
ofCLP. 

A critical part of the Bechtel analysis was a hydrostatic burst test con
ducted on three pieces of SA-312 pipe. One of those pieces had been 
routinely manufactured by Youngstown and contained 15 percent CLP. 
The other two were specially manufactured for the test to contain eLP 
of 40 percent and 55 percent. The lowest pressure at which any pipe 
burst was 3000 pounds per square inch. This value is well in excess of 
the ASME Code-'required hydrostatic test pressure of 882 pounds 'per 
square inch for the pipe in question and is higher than the design pres
sure for the SA-312 pipe used at Callaway.7o In addition to the test 

69 Rutherford, fol. Tr. 1898, at 3. 
70 16 NRC at 1859, 1881. Set! Meyers. el 01., fol. Tr. 1773, at 27·28. In reviewing the record in this 

case, we discovered that Applicant's Exhibit 10, Enclosure 4, page 4, indicated that some SA·312 piping 
(Continued) 
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program, two engineering analyses were performed. These analyses in
dicated that, because of the ductile nature of the material from which it 
is made, a pipe would be likely to leak long before it would fracture. 
Presumably, the leak would be detected before the pipe actually failed. 

In view of its conclusion that standard ultrasonic testing required by 
the ASME Code could not reliably uncover CLP, Bechtel recommended 
that further examination of SA-312 piping depend on the extent of the 
stresses under which the piping would be placed. The NRC staff adopted 
,this recommendation. In I&E Bulletin 79-03A (April 1980), the staff 
deleted the requirement for ultrasonic testing and required, instead, that 
a determination be made as to whether SA-312 pipe would be subjected 
to design hoop stresses greater than 85 percent of the allowable design 
stress set forth in the AS ME Code.7• Any piping system subjected to 
stresses above 85 percent was to be identified and further testing 
conducted. No further action was required for piping systems with 
design hoop stresses less than 85 percent. The Licensing Board reviewed 
the various tests and analyses conducted on the SA-312 piping and 
concluded that the pipe used at Callaway will provide reasonable assur-
ance of adequate safety. 72 ' 

With some exceptions discussed below, the Intervenors do not expres
sly attack the form or scope of the Bechtel investigation on which the 
Board chiefly relied. For example, they do not challenge the results of 
the burst tests. Rather, they claim that the extent of the defects in the 
SA-312 piping installed at Callaway is unknown because no tests were 
conducted in connection with that particular piping. In this regard, they 
contend that there is no evidence to support the conclusion that CLP in 
the pipes at Callaway does not exceed 26 percent. They also criticize the 
results of the fracture analysis and maintain that the acceptance of the 
pipe was inconsistent with applicable code requirements. Except in one 
respect, we believe the Board's findings and conclusion are sound . 

. will be subjected to a design pressure of 2485 pounds per square Inch, which would be well in excess of 
ASME Code requirements for SA-312 pipe. We issued an order on August IS, 1983 (unpublished) 
requesting comments on this discovery. In its response, the applicant pointed out that the pipe in ques

,tion is actually SA-358 pipe, not SA-312 pipe, and thus was incorrectly included In the exhibit. Su Ap
plicant's Response to Appeal Board Order of August IS, 1983 (August 22, 1983) at 1. The stalT is In 
agreement with the applicant's presentation. It goes on to point out that, following issuance of our 
order, the NRC resident Inspector at Callaway examined the actual piece of pipe we identified, and con
firmed that it Is SA-358 pipe and has more than the required wall thickness to meet the design pressure 
shown in Applicant's Exhibit 10. See NRC StalT Response to Appeal Board Order of August IS, 1983 
(Aug. 31, 1983) at 3-4. The stalT's prompt and thorough attention to this matter is commendable. On 
the strength of the stafT's elTorts, we are now satisfied that our earlier concerns have been fully resolved. 
7. Hoop stresses are the tangential stresses resulting from internal fluid pressures. See, for example, 

Standard Handbook o/Englneerlng Calculations (McGraw-Hili Book Co. 1972) at 1-31. 
72 16 NRC 8tI857-62. 
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, Bechtel examined 71 cross-sections of longitudinal welds in over 500 
feet of SA-312 pipe made by Youngstown. In no case did CLP exceed 26 
percent. It is undisputed that, as the Board observed, the Callaway 
piping was made by the same process, on the same machines, by the 
same personnel, and within the same time period as the pipe actually 
tested by Bechtel.'3 This being so, it was reasonable to conclude that the 
former would exhibit the same type and extent of defect as the latter. 

The Board noted, in addition, that the pipes used in the test had to be 
specially manufactured beyond the welding parameters actually used by 
the manufacturer in order to produce test samples with greater than 26 
percent CLP. The Board believed that such evidence buttressed its con
clusion that CLP was not likely to exceed 26 percent,1. The Intervenors 
claim, however, that the Bechtel information does not properly take into 
account the possibility that arc misalignment can affect the magnitude of 
CLP. 

Although the Board recognized (and we think it is clear) that arc misa
Jignment could affect CLP, 1S it did not explicitly address the Intervenors' 
claim. It also appears from the record that arc misalignment was not one 
of the parameters controlled during the Bechtel analysis, so that the pre
cise effect of arc misalignment on CLP has not been calculated.'6 Thus, 
the Intervenors are correct that Bechtel's conclusion that welding 
parameters outside the range actually employed would be necessary to 
'produce CLP greater than 26 percent is flawed. At the same time, 
however, there is no affirmative evidence that arc misalignment would 
increase CLP above the 26 percent reflected in the Bechtel analysis. On 
the contrary, the 500 feet of pipe metallographically examined for CLP 
in detail in 71 cross-sections includes some measure of arc 
misalignment,l1 Given the margin of safety demonstrated by the burst 
tests and other analyses, and the inference that the Board reasonably 
drew that the defect in the pipe at Callaway would approximate that 
found in the pipe actually tested, we do not believe that arc misalign
ment would be sufficient to increase CLP to a point that would call into 
question the safety of the pipe. 

Additional evidence supports the Board's finding that the pipe is not 
likely to fracture. As noted above, two engineering analyses of SA-312 
pipe with CLP indicated that a pipe would be likely to leak long before it 

13 [d. at 1859. 
14 [d. at 1859-60. 
75 [d. at 1858. 
76 See Tr. 1814. 
77 Set Tr. 1811-16, 1882. 
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would fracture. In fact, CLP on the order of 85 percent would be neces
sary even before a pipe would leak under the stresses designed to be 
placed upon it at Callaway. Thus, complete failure of the pipe is not 
Iikely.78 ' 

Moreover, the Board noted that the applicant's consultant believed 
that CLP should be considered more from a fatigue standpoint than 
from a fracture standpoint. 79 According to that consultant, ASME Code 
safety factors would not be reduced even if the highest hoop stress 
values, the worst CLP conditions, and the maximum anticipated lifetime 
stress cycles were assumed.80 The Intervenors do not challenge the appli
cant's assertions regarding the fatigue analysis. Rather, they argue that 
the impossibility of a break is based on what they characterize as "the 
,absurd conclusion that the amount of CLP in the weld would have to 
exceed the wall thickness of the pipe. "81 Such conclusion, they contend, 
is tantamount to a finding that a totally unwelded pipe would be 
acceptable.82 Although the Licensing Board's analysis is not a model of 
clarity, we believe it is designed to demonstrate simply that, because 'of 
the ductile nature of the steel, CLP is highly unlikely to cause the pipe 
to fracture catastrophically. Rather, if any failure occurs, it will show up 
first as a leak. As a consequence, we believe the fracture analysis sup
ports the Licensing Board's conclusion that the pipe is safe. 

Lastly, the Intervenors maintain that the evaluation and acceptance of 
the SA-312 pipe were inconsistent with applicable code requirements.83 

We disagree. The ASME Code applicable to SA-312 piping generally re
quires welded pipe to undergo certain nondestructive testing. The Code 
non'etheless permits the use of so-called "efficiency factors" in circum
stances where nondestructive testing is not performed.84 Because such 
testing proved incapable of detecting CLP, Bechtel recommended' reli
ance on the efficiency factor approach, and the staff agreed. Under the 
Code, SA-312 piping may be used without further testing where the 
design stresses are no greater than 85 percent of that ordinarily 

78 16 NRC at 1860. 
79 Ibid. 
80 Meyers. el aL. fol. Tr. 1773, at 34. See Id. at 31·33. 
81 Intervenors' Briefat 17. 
82 Id. at 16·17. 
83 Id. at IS, 17; App. Tr. 9·11. 

;. 

84 Efficiency factors provide design engineers with a mechanism for utilizing reduced design stresses 
where an examination has not been performed. For SA·312 pipe, an efficiency factor of 0.85 is 
authorized, Le •• the pipe may be used even if not examined as long as the design stress is no greater 
than 85 percent of that ordinarily permitted by the Code. See Meyers. el at. fol. Tr. 1773, aI36·38. 

362 



authorized.8S The testimony reveals that none of the SA-312 piping at 
Callaway will experience stresses greater than 63 percent of the Code
allowed stresses.86 Thus, contrary to the Intervenors' assertion, the 
SA-312 pipe is being used at Callaway in conformity with ASME Code 
requirements. 

E~ Piping Subassemblies 

Intervenors' Subcontention II.B concerns welding deficiencies in 
piping subassemblies. This contention arises out of a discovery of defi
ciencies in preassembled piping formations manufactured by Gulf & 
Western (G&W) for the Wolf Creek nuclear power plant. Because 
G&W also supplied subassemblies at Callaway, information regarding 
the deficiencies was transmitted to Union Electric, which undertook an 
audit of G&W subassemblies at Callaway. The audit showed numerous 
noncompliances with Bechtel specifications and ASME requirements. 
Necessary repairs were made.87 

The Licensing Board concluded that the piping subassemblies are now 
safe,88 and the Intervenors do not challenge the conclusion that the 
repair efforts and the NRC staff review now provide adequate assurance 
that the piping subassemblies in their present condition will not affect 
the safe operation of the plant. They claim, instead, that the Board erred 
in totally ignoring evidence of quality assurance breakdowns and viola
tions of quality assurance regulations.89 

The Intervenors are correct that the Licensing Board only briefly recit
ed the essentially uncontested evidence regarding the discovery of the 
defects and their repair and found, in a conclusory fashion, that the ad
mitted deficiencies do not call into question the applicant's overall quali
ty assurance program. Nevertheless, it seems clear from the Board's 
opinion that, upon discovery of the defects, the applicant took all neces
sary steps to ensure that the subassemblies were reworked properly and 
that they were safe. It is reasonable to infer that the Board was satisfied 
with the applicant's efforts. In any event, we have reviewed the matter 
and concur in the Board's judgment that the overall effectiveness of the 
quality assurance program has not been called into question. 

8S Where design stresses are greater than 85 percent. further testing is mandated. The staff required 
the use of "etch" testing in such circumstances. It should be noted that the 100 percent allowable stress 
has a significant margin of safety incorporated into it so that the 100 percent level can ordinarily be used 
for design purposes. See Tr. 1864. 1879-80. 

86 Meyers. et aL. fol. Tr. 1773, at 38. 
81 See 16 NRC at 1862-64. 
88 1d. at 1864. 
8Q lntervenors' Briefat 17·18. 
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We have no doubt that there were lapses in quality control in the 
manufacture and inspection of the preassembled piping formations and 
the quality review by Bechtel. As far as we can tell, however, G&W was, 
quite simply, an unsatisfactory supplier of piping formations, and Bech
tel's quality control representative at the G&W plant failed to fulfill his 
responsibilities properly. Although Daniel personnel may not have been 
required to reinspect the subassemblies when they arrived at the plant, 
such reinspection would likely have alerted the applicant to the presencei 
of the deficiencies before it received the information from personnel at 
the Wolf Creek plant. Nonetheless, the defects were discovered by 
Daniel personnel at Wolf Creek and information promptly transmitted 
to the appropriate personnel at Callaway. It also appears (and the Inter+ 
venors do not seriously allege the ~ontrary) that Bechtel and the appli+ 
cant took all necessary steps to correct quality assurance deficiencies as 
soon as they were uncovered and to ensure that all subassemblies are 
safe. Thus, while it is plain that there was a quality assurance lapse inso+
far as piping subassemblies are concerned, we agree with the Licensing 
Board that the failure was an isolated one, was promptly remedied, and 
does not call into question the integrity of the overall quality assurance 
program. 

III. OTHER ISSUES 

Apart from their challenge to the Board's disposition of the five dis· 
crete safety issues just discussed, the Intervenors attack the Board's 
result in three additional respects. First, they claim that the Board com
pletely ignored evidence concerning the effect of the firing of a Dlmiel 
employee on the willingness of other workers to report safety 
deficiencies.90 Second, they assert that the Board generally ignored their 
detailed and lengthy proposed findings of fact and conclusions of hiw in 
reaching its decision.91 Third, they argue that the Board expressly disre
garded the lack of candor by the applicant and Bechtel, including mate
rial misrepresentations of fact made both to the staff during the course 
of its investigations and to the Board in connection with the 
proceeding.92 For reasons set out below, we find none of these claims 
provides a basis for reversing the Board's result. 

90 Id. at 3. 
91 /d. at 4. 
92 Id. at 2·3. 
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A. Ramifications of the Employee Dismissal 

William Smart was an ironworker hired by· Daniel for the Callaway 
project. A number of times while working there, Mr. Smart reported to 
NRC inspectors what he considered safety-related deficiencies in 
Daniel's work. On March 21, 1978, Daniel fired him. The company al
leged that the firing was for insubordination, i.e., disobeying a direct 
order from his foreman. Mr. Smart had his union initiate grievance pro
ceedings with the company and the grievance was eventually referred to 
binding arbitration. The arbitrator issued a decision in November 1978, 
finding that the company had not established that Mr. Smart had been 
discharged for disobeying an order. The arbitrator ordered his 
reinstatement. 93 

According to the Intervenors, the evidence suggests that, as a result 
of Mr. Smart's dismissal, other construction workers have been unwill
ing to come forward with evidence of nonconformances.94 Because the 
Smart incident was not the subject of a discrete contention, the Licensing 
Board did not expressly address this allegation as part of its initial 
decision.95 Toward the end of the hearing, however, in connection with 
the introduction of various exhibits, the Board Chairman observed that 
"we have found no ties to Mr. Smart's firing and discharge with the 
issues [raised by] the [c]ontentions that are now before us. "96 Neither in 
its brief to us nor in its proposed findings of fact and conclusions of law 
do the Intervenors refer to evidence suffictent to undermine that 
observation. 

We have no doubt that the firing of a whistleblower can have an effect 
on the willingness of other employees to bring safety deficiencies to the 
attention of the authorities. Indeed, when Mr. Smart's discharge was 
before us at an earlier stage of this proceeding, we commented: . 

Common sense tells us that a retaliatory discharge of an employee for 
"whistleblowing" is likely to discourage others from coming forward with informa
tion about apparent safety discrepancies.97 

93 We first encountered the issue of Mr. Smart's firing in a somewhat different context. S~e Union Elec
tric Co. (Callaway Plant, Units 1 and 2), ALAB-S27, 9 NRC 126 (1979). 
94 Intervenors' Brief at 2. 
95 The Intervenors did not specifically aliege the Smart incident as part of Contention 1 and the Licens

ing Board did not treat the matter as a separate issue. The Board did, bowever. admit some evidence 
concerning tbe Smart incident during tbe course of tbe bearing in connection with the litigation of 
specific subcontentions. 
96Tr.2002. 
97 Callaway. ALAB-S29. supra. 9 NRC at 134. 
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But, even assuming that Mr. Smart was fired for whistleblowing (an 
accusation that has never been definitively resolved), there is insuffi
cient evidence in this record to demonstrate that a reluctance to report 
safety violations or deficiencies is a serious or pervasive problem at 
Callaway. , 

In response to a letter from Mr. Smart, the NRC's Region III under
took an investigation of his firing. Among the matters specifically 
reviewed was the effect of the firing on other employees. A random 
sample of 25 workers was taken to determine whether the firing of Mr. 
Smart had the purported "chilling effect" on the workers' willingness to 
come forward to the NRC with safety-related allegations.98 The Interve-' 
nors note that the investigatory staff did not make a definitive finding 
regarding a possible "chilling effect" of Mr. Smart's case on other 
workers.99 We think it fair to say that the report reveals that some work
ers are reluctant to come forward in view of the Smart incident but that 
a majority of them have not been intimidated. Indeed, as we noted 
earlier, it was a Daniel pipefitter working at Callaway who, in April 
1979, some time after the Smart incident, discovered and reported the 
def~ct in the SA-358 piping. Similarly, Daniel welding personnel at the 
Wolf Creek plant in March 1979 uncovered the potential deficiencies in 
the piping subassemblies. loo Such evidence as is available, therefore, sug
gests that the Smart incident has not had a pervasive chilling effect on' 
the willingness of employees to raise possible safety issues. 

B. Alleged Failure to Address Intervenors' Arguments 

The Intervenors claim that the Licensing Board failed generally to ad
dress their proposed findings and conclusions. The Intervenors charge 
that their input was not only rejected, but that "in many cases it is 
barely discernible from the decision that the Intervenors appeared at 
all. "101 In reviewing board decisions, we adhere to the fundamental 
principle that a decisionmaking body must confront the facts and legal 
arguments presented by the parties and articulate the reasons for its con
clusions on disputed issues. 102 To use an often quoted standard, the deci-

98 Intervenors' Ex. 74 at 5,16.17. 
99 Intervenors' Brief at 8. 

100 16 NRC at 1863. 
101 Intervenors' Brief at 4. 
102 Public Service Co. oj New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 
(1977), afi'd. CLI-78-I, 7 NRC I (1978), affd sub nom. New England Coalirion on Nuclear Pollurion v. 
NRC. 582 F.2d 87 (1st Cir. 1978). 
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sionmaking body must take "a 'hard look' at the salient problems."IO) A 
licensing board decision, however, need not refer individually to every 
proposed finding as long as it sufficiently informs a party of the disposi
tion of its contentions.l°4 We believe that the Board's decision meets 
that standard. 

Because the Intervenors did not present direct testimony, the Board 
cannot be charged with having ignored the views of competent interve
nor witnesses. Rather, the Intervenors' claim must be that the Board 
either made findings in disregard of evidence brought out on cross
examination or drew incorrect inferences from the evidence. In consider
ing the issues on review, we have necessarily examined each of the 
specific claims regarding the Board's failure to address matters purport
edly presented to it by the Intervenors. In each instance, we have sus
tained the Board's result. While we have found it necessary at times' to 
go beyond the Board's findings in order to consider and resolve the In
tervenors' claims fully, we are satisfied that the Board took a careful 
look at the contested issues and did not generally ignore the Intervenors' 
proposed findings and conclusions. 

C. Specific Allegations of Lack of Candor 

The Intervenors charge that the Board ignored serious doubts about 
the truthfulness of significant testimony offered by the applicant and 
Bechtel in reaching its ultimate conclusions.l°s In particular, they allege 
four instances of misrepresentation to the NRC staff and the Board, all 
with respect to the manually-welded embeds: (a) statements by the ap
plicant and Bechtel that they had no knowledge for several months of 
the Daniel inspection of the embeds; (b) statements by the applicant 
and Bechtel that they had documentation regarding the Cives inspection 
of the worst welds uncovered; (c) statements by the applicant that the 
tests of the embeds conducted at Lehigh University's Fritz Laboratory 
under the supervision of the applicant's experts Drs. Fisher and Slutter l06 

were performed on "worst case" welds; and (d) a statement that the re
duced embed capacity exceeded the design load in every case. They 
claim that the Board agreed with their appraisal regarding at least the 

10) G"aler Boslon Television Corp. v. FCC. 444 F.2d 841. 851 (D.C. Cir. 1970). cerr. denied. 403 U.S. 
923 (1970. 
104 Seabrook. supra. 6 NRC at 41. 
IDS Inlervenors' Brief al 3. 
106 Su Tr. fol. 501 at 45. 
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first three items but nevertheless' overlooked the implications of such 
misrepresentations. 107 

We are satisfied that the Board properly took into account the allega
tions of lack of candor, including the charges of misrepresentation, in 
reaching its conclusions. The Intervenors' objection, in our view, comes 
down to a disagreement with the Board over the weight to accord the 
charges. Upon review, we are unprepared to substitute our judgment for 
that of the Board on the weight to be given these matters. lOS 

1. As discussed earlier in our opinion, Cives and Daniel undertook in
dependent inspections of the manually-welded embeds following the dis
covery of certain defects. It is disputed in the record whether Bechtel 
knew of the Daniel conclusions and data when it put together its report 
to the NRC. Bechtel claimed that it had no knowledge of the conflicting 
Daniel information. I09 Testimony from Daniel witnesses tended to sup
port the Bechtel claim.IIO The Intervenors argue that such claim is 
untrue. III The Board did infer from the record, as the Intervenors 
charge, that Bechtel must have known of the Daniel inspection despite 
their testimony.1I2 Nonetheless, the Board found it unnecessary to rule 
definitively on whether Bechtel had misrepresented the extent of its 
knowledge because it found that Bechtel should have known of· the 
Daniel investigation and conclusions even if it did not. 

We can add little to the Board's appraisal. Although we have not at
tempted to resolve the evidentiary dispute ourselves, we are convinced 
that the Board was properly alert to the matter and that its ultimate deci
sion was made in the face of a healthy skepticism about the Bechtel 
testimony. 

2. The Intervenors allege that the applicant misrepresented the facts 
when it asserted that it had "documentation" that the deficiencies in the 
manually-welded embeds were no more than 1/8 inch undersize. They 

107 App. Tr. 28·30, 75. 
lOS The applicant and the stafT insist. as a threshold matter, that these instances of misrepreseniation 
were improperly raised for the first time at oral argument before us. 'App. Tr. 44-45 (applicant), 55 
(stam. We agree that the Intervenors' brief merely raises general accusations of misrepresentation with
out pointing to the specific instances discussed at oral argument. See Intervenors' Brief at 2-3. But the 
Intervenors did alert the Licensing Board and other parties to the subject matter of the allegations in 
Iheir proposed findings (see Intervenors' Proposed Findings at 1-2), and both the applicant and the 
Board dealt with the accusations. See Applicant's Reply to the Proposed Findings of Fact and Conclu
sions of Law Filed by Other Parties (Apr. 5, 1982) at 25-26, 31-32; 16 NRC at 1836-41. Moreover, the 
allegations of misrepresentation are cited on appeal in combination with the assertion that the Board 
failed to give proper weighl even to its own misgivings surrounding the truthfulness of applicant's 
testimony. As a result, we have decided not to separate the charges of misrepresentation from the other 
matters concerning the candor of the applicant's presentation. 
t09 See Tr. 796-97. 
110 See Tr. 1376-87. 
III App. Tr. 28. 
112 16 NRC at 1838, 1868. 

368 



contend that the Board endorsed their allegation. In fact, the applicant 
did receive a communication from Cives outlining the results of its 
inspection. III The Board took note of.the communication but concluded 
that it did not constitute" 'documentation' as that term is normally 
understood. "114 The Board did not characterize the applicant's assertion 
as a misrepresentation, however, and it is plain that the Board fully con
sidered the matter in reaching its final determination. 

3. At the request of the NRC stafT, the applicant's consultants at 
Lehigh University conducted bend and tension tests on 12 manually
welded embeds. The applicant's witnesses explained that the 12 plates 
selected for testing "included rods having welds with the most apparent 
visual deviations," and characterized these plates as the "visually 'worst 
case' nonconforming anchor rod welds."1lS In their proposed findings, 
the Intervenors claimed that the applicant's representation that tests 
were performed on plates "representative of the 'worst case' conditions 
... is not true."116 They did not maintain that the welds tested were not 
the "worst" from those visually inspected from among the 45 plates ear
lier rejected by Daniel but not repaired. Rather, their argument was that 
the rods chosen were not as bad as the "worst case" found by the Daniel 
inspectors and assumed in the Bechtel engineering analysis. 1I7 The appli
cant conceded the Intervenors' argument; indeed, it claimed that such 
information demonstrated the conservatism of the Bechtel analysis. Ap
plicant urged further that "[t]he plates were representative of the Cives 
produced manually-welded plates and the welds chosen were clearly the 
worst avaiiable."118 The Licensing Board found simply that the plates 
selected "contained the worst available welds." 119 We cannot find either 
that there was misrepresentation regarding the applicant's presentation 
of information or that the Licensing Board misunderstood the Interve
nors' argument. 

4. In its proposed findings, the applicant indicated that" [i] n all cases 
the recalculated load carrying capacity [of the manually-welded embeds] 
still exceeded the maximum intended design load."120 In their proposed 
findings, the Intervenors pointed out that four plates will actually bear 
loads that are equal to the calculated reduced load capacity of the plate, 

113 Board Ex. I, Enclosure 2. 
114 16 NRC a\ 1837. 
liS See Schnell, et aL. rol. Tr. SOl, a\ 45. 
\ 16 Intervenors' Proposed Findings a\ 2. 
117 Id. a\ 34. 
118 Applicant's Reply Findings at 32 (rootnote omilled). 
119 16 NRC a\ 1841. . 
120 See Applicant's Proposed Findings or Fact and Conclusions orLaw (Feb. I, 1982) a\ 49. 

369 



and argued that the applicant and Bechtel had misrepresented its 
results. 121 In its reply findings, the applicant conceded that its earlier 
findings had included an "overstatement" regarding the load carrying 
capacity.122 The Licensing Board explicitly noted both the original error 
and the Intervenors' charge of misrepresentation but was apparently un
concerned about the 'allegation, turning, instead, to the substantive un
dergirding of the Intervenors' argument.123 We find no fault in the 
Board's apparent decision to assign little if any weight to the original 
error. 

The Licensing Board's partial initial decision is affirmed. 
It is so ORDERED. 

121 See Intervenors' Proposed Findings at 23 n.17. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

122 See Applicant's Reply Findings at 27 n.26. On brief to us, the applicant characterizes its proposed 
findings as "an unintentional overstatement." Applicant's Brier(Apr. 6, 1983) at 15 n.l1. 
121 See 16 NRC at 1837. 
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The Appeal Board denies the applicant's motion for directed certifica
tion of an interlocutory ruling of the licensing Board directing explora
tion of the health and safety aspects of spent fuel transportation at a 
license amendment hearing. The applicant seeks an amendment to its 
operating licenses for the North Anna facility which would authorize it 
to store there spent fuel from another of its facilities. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

Opposition to a directed certification petition should include some dis
cussion of the petitioner's claim of licensing board error. Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-734, 
18 NRC 11, 14 n.4 (1983). 
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RULES OF PRACTICE: INTERLOCUTORY APPEALS 
(DIRECTED CERTIFICATION) 

The mere fact that legal error may have occurred in an interlocutory 
licensing board ruling does not per se justify directed certification. See 
Seabrook, ALAB-734, supra, 18 NRC at 15, citing Houston Lighting &: 
Power Co. (Aliens Creek Nuclear Generating Station, Unit No. 1), 
ALAB-635, 13 NRC 309, 310-11 (981); 10 C.F.R. 2.730(0. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 
(REFERRAL OF RULING) 

Although generally precluding interlocutory appeals, Section 2.730(0 
of 10 C.F.R. does allow a licensing board to refer a ruling to an appeal 
board. The appeal board need not, however, accept the referral. In decid
ing whether to do so, the appeal board applies essentially the same test 
as it utilizes in acting upon directed certification requests filed under Sec
tion 2.718(0. See Duke Power Co. (Catawba Nuclear Station, Units 1 
and 2), ALAB-687, 16 NRC 460, 464 (1982), vacated in part on other 
grounds, CLI-83-19, 17 NRC 1041 (1983), and cases there cited. 

NUCLEAR REGULATORY COMMISSION: POLICY 
STATEMENT ON CONDUCT OF LICENSING PROCEEDINGS 
(CERTIFICATION OR REFERRAL) 

The Commission's 1981 Statement o/Policy on Conduct of Licensing 
Proceedings, CLI-81-8, 13 NRC 452, 456, does not call for a marked 
relaxation of the Marble Hill standard: rather, it simply exhorts the 
licensing boards to put before the appeal board legal or policy questions 
that, in their judgment, are "significant" and require prompt appellate 
resolution. .' ..' 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

The fact that the error of a licensing board may lead to delay and in
creased expense is not a controlling consideration in favor of interlocu
tory review. Cleveland Electric Illuminating Co. (Perry Nuclear Power 
Plant, Units 1 and 2), ALAB-675, 15 NRC 1105, 1113-14 (1982), citing 
Pennsylvania Power &: Light Co. (Susquehanna Steam Electric Station; 
Units 1 and 2), ALAB-641, 13 NRC 550,552 (1981). See also PubliC Ser
vice Co. of New Hampshire (Seabrook Station, Units 1 and 2), 
ALAB-737, 18 NRC 168, 176 n.12 (1983). 
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i :: 

. MEMORANDUM AND ORDER,: 1(: 

This proceeding is pending before the Licensing Board on the applica
tion of the Virginia Electric and Power' Company (VEPCO) for an, 
amendment to the operating licenses for its North Anna facility. The 
amendment would authorize the receipt and storage at that facility of 
500 spent fuel' assemblies originating at VEPCO's Surry' nuclear facility,1 
We are now asked by VEPCO to review on directed certifica'tion an inter
locutory ruiing contained 'in an unpublished memorandum issued by the 
Board below on June 10, 1983/ Responses to VEPCO's motion have 
been filed by the NRC staff and intervenors Concerned! Citizens of 
Louisa County (Citizens) and Louisa County, Virginia and its Board of 
Supervisors (County). Each of these parties urges that the criteria for 

" ' 

I The North Anna facility is located in Loui~ County, Virginia, fo'rty miles northwest of Richmond. 
The Surry facility is located in Surry County. Virginia, seventeen miles northwest of Newport News. 
The distance between the two facilities is approximately 100 miles., " 
, Also pending below is a companion proceeding on VEPCO's application for an amendment to the 
North Anna operating licenses that would authorize the expansion of that facility's spent fuel pool 
capacity through the installation and use of neutron-absorbing racks in the pool., , 
2 VEPCO did not file its request until August S, 1983. Although the Commission's Rules of Practice do 

not impose a specific time limit upon motions seeking our resort to the discretionary directed certifica
tion authority conferred by 10 C.F.R. 2.718(1), it seems to us that VEPCO might have acted here with 
somewhat greater dispatch. We have not, however, taken that consideration into account in passing 
upon the request. 
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directed certification have not been satisfied.3 For the reasons set forth 
in this opinion, we agree. 

A. At its February 16, 1983 special prehearing conference, memo
rialized in an unpublished order entered two days later, the Licensing 
Board directed the parties to brief, inter alia, the question whether it 
could consider the health and safety impacts of the transshipment of 
spent fuel between Surry and North Anna. What had prompted this di
rection was the insistence of both VEPCO and the statT that several 
County contentions concerned with that subject were inadmissible as 
beyond the scope of the proceeding. 

Following receipt. of the briefs of the parties, the Licensing Board 
issued its June 10 memorandum. Accepting the position of the County, 
the Board answered in the affirmative the question it had posed. 

B. Before us, VEPCO argues that the Licensing Board should have 
concluded that the notice of hearing in this proceeding did not authorize 
it, explicitly or implicitly, to explore the health and safety aspects of 
spent fuel transportation. VEPCO acknowledges that the fact that an in
terlocutory licensing board ruling may be wrong does not per se justify 
directed certification.4 1t nevertheless maintains that we should intercede 
here on the strength of the following direction in the Commission's 
1981 Statement oj Policy on Conduct oj Licensing Proceedings, CLI-81-8, 
13 NRC 452, 456: 

If a significant legal or policy Question is presented on which Commission guidance 
is needed, a board should promptly refer or certify the matter to the Atomic Safety 
and Licensing Appeal Board or the Commission. 

3 Just recently, we noted our "general expectation" that oppositions to directed certilication petitions 
"will include some discussion of the petitioner's claim of Licensing Board error." Public Service Co. of 
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC 11, 14 n.4 (1983). Because that 
opinion does not as yet appear in the NRC reports, we do not hold the parties (other than the NRC 
staff, which routinely received copies of it at time of issuance) accountable for its content. It neverthe
less should be noted that both the County and the staff (but not Citizens) addressed the merits of the 
Licensing Board ruling under attack. The County asserts that the ruling was correct; for its part, the staff 
agrees with VEPCO that the Licensing Board erred. As will be seen, given the basis of our disposition of 
the directed certification motion, we have found it unnecessary to pass upon these competing claims. 
4 We emphasized this point anew in Seabrook, ALAB-734, supra note 3, 18 NRC at IS, citing Houston 

Lighting & Power Co. (Aliens Creek Nuclear Generating Station, Unit No. 1), ALAB-63S, 13 NRC 309, 
310-11 (1981). 
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We are also told by VEPCO that, even in the absence of the Statement 
of Policy, review at this time of the challenged ruling below would be in 
order.' This is because, according to VEPCO, the ruling defining the 
scope of the proceeding to encompass the spent fuel transshipment 
"afTect[s] the basic structure of the proceeding in a pervasive or unusual 
manner"; as such, it meets one of the alternative criteria for directed 
certification set forth in Public Service Co. of Indiana (Marble Hill Nucle
ar Generating Station, Units 1 and 2), ALAB-40S, 5 NRC 1190, 1192 
(977).5 

1. We do not believe that the Policy Statement upon which VEPCO 
relies serves as a proper basis for our involvement in the proceeding at 
this 'juncture. In issuing the, Policy Statement, the Commission was 
aware of the broad proscription against interlocutory appeals found in 10 
C.F.R. 2:730(0. And it can also be presumed to have been aware of this 
Board's consistent view (exemplified by Marble Hill, supra) that the dis
cretionary review of interlocutory Licensing Board rulings authorized by 
10 C.F.R. 2.730(0 and 2.7180> should be undertaken only in the most 
c()mpellfng Circumstances.6 As we read it, the Policy Statement does 
ridt, either explicitly or by necessary implication, call for a marked relax
ation of the Marble Hill standard. Rather, in terms, it simply exhorts the 
licensing'boards to put before us legal or policy questions that, in their 
judgment, are "significant" and require prompt appellate resolution. 

VEPCO points out that the pertinent portion of the Policy Statement 
was speCifica:tly invoked by a licensing board in the proceeding involving 
the operating license application for the Catawba nuclear facility. Taking 
note of the Statement, the Licensing Board there referred to us several 
rulings associated with its conditional admission to the proceeding of a 
number of intervenor contentions that the Board had found to lack the 
specificity required by 10 C.F.R. 2.714(b). We accepted the referral on a 
limited basis. More particularly, we undertook to decide two questions 
having "generic implications": 0) whether the Rules of Practice sanc
tion the conditional admission of contentions that fall short of meeting 
the Section 2.714(b) specificity requirements; and (2) if not, how 
should a licensing board approach late-filed contentions that could not 
~ " :. 
" , 

S VEPCO does not seek to invoke the other Marble Hill test; Le .• it does not assert that the challenged 
ruling threatens it with "immediate and serious irreparable impact which, as a practical matter, could 
not be alleviated by a later appeal." 5 NRC at1192. ' 
:6'Although precluding' interlocutory app(:als (other than those permitted by 10 C.F.R. 2.7I4a governing 

appellate review of orders on intervention petitions), Section 2.730(0 does allow a licensing board to 
refer a ruling to us. We need not, however, accept the referral. And, in deciding whether to do so, we 
apply essentially the same test as is utilized in acting upon directed certification requests filed under Sec
tion 2.718(i). See Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 
464 (]982), vacated in part on other grounds. CLI-83-19, 17 NRC 1041 (1983), and cases there cited. 

375 



have been earlier submitted with the requisite specificity. ALAB-687, 
supra note 6, 16 NRC at 465 et seq. 

At the same time, we explicitly noted our disinclination to go beyond 
those questions and to examine each of the contentions in issue for the 
purpose of making individual determinations on their admissibility. As 
we explained: 

A ruling that does no more than admit a contention to a proceeding - whether 
absolutely or conditionally - has a low potential for meeting !the interlocutory 
review] standard. To be sure, interlocutory review of such a ruling might obviate' 
litigation of the contention and, consequently, accelerate the progress of the' 
hearing. This same consideration is present, however, whenever contentions are ad
mitted over objection; thus, it cannot be said that the avoidance of unusual delay is 
involved. Cleveland Electric Illuminating Co., et 01. (Perry Nuclear Power Plant, Units 
1 and 2), ALAB-675, 15 NRC 1105, 1113-14 (1982). 

Id. at 464 (footnote omitted). 
Contrary to VEPCO's insistence, our action in Catawba does not 

materially assist its cause here. For present purposes, we may assume ar
guendo that it is not of crucial significance that, unlike the situation' in 
Catawba, the Licensing Board in this proceeding neither was requested 
to refer its interlocutory ruling to us nor perceived reason to do so sua 
sponte.7 Such an assumption is possible because, in any event, VEPCO 
has not established to our satisfaction that the ruling has anything ap
proaching the recurring importance that we found to inhere in the 'gener-
ic Catawba rulings we reviewed in ALAB-687. . , 

In virtually every operating license proceeding, the time provided by 
the Rules of Practice for the submission of contentions will expire prior 
to the public availability of at least some of the documents perttnent to a 
grant, denial, or conditioning of the sought license. For this, reason, 
licensing boards are regularly confronted with the question of whether 
and when to accept contentions that could not be satisfactorily framed 
without prior access to those documents. Thus, the rulings on which 
referral was accepted in Catawba were of patent, immediate, and large 
significance to the administration of not merely that specific proceeding 

7 We nole, in passing. lhal, liven lIS stress upon the Policy Stalemenlln ilS papers 10 us, Ihe failure of 
VEPCO 10 have asked the Llceminl Board to refer the rulinll, difficult to understand. For, whether or 
not applicable to Appeal Board comideration of a directed certification motion, it I, manifest that the In
voked portion of the Policy Statement Is, at minimum, principally addressed to the tribunal before 
which the proceeding I, pending (here, the Llcen,inl Board). Thl, being so, VEPCO should have 
Soulht a Liceminl Board refeml If It then believed. as It now maintaim, that the Policy Statement 
dictaled interlocutory appellate review. Inasmuch as It waited almost two months before filing the direct
ed certification motion, VEPCO can scarcely claim that time did not permit taking that step. 
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but, as well, the numerous other operating license proceedings then 
under way or at the threshold of commencement. 

The same cannot be said of the interlocutory ruling at hand. VEPCO 
points to three other proceedings involving proposals to receive and 
store at one nuclear facility spent fuel that was generated at another 
facility. Directed Certification Motion (August 5, 1983) at 12. One of 
them was concluded some time ago. See Duke Power Co. (Amendment 
to 'Materials License SNM-I773 - Transportation of Spent Fuel from 
Oconee Nuclear Station for Storage at McGuire Nuclear Station), 
ALAB-6S1, 14 NRC 307 (1980. Although the remaining two proceed
ings apparently are still in progress before the Licensing Board,VEPCO 
has left us entirely in the dark respecting why the progress of either of 
them will be furthered by our grant of directed certification here. Duke 
Power Co. (Catawba Nuclear Station, Units 1 and 2), Docket Nos. 
50-413, 50-414; Carolina Power and Light Co. (Shearon Harris Nuclear 
Power Plant, Units 1 and 2), Docket Nos. 50-400, 50-401.8 

Moreover, it is at best a matter of conjecture how many additional 
storage proposals of this stripe will receive adjudicatory consideration in 
the near future. VEPCO notes that, although Section 302(a) (5) (b) of 
the Nuclear Policy Act of 1982, Pub. L. No. 97-425, 96 Stat. 2201, 
2258, "requires that a federal repository for high-level radioactive 
wastes begin operation in 1998," the utilities must assume "the primary 
responsibility for coping with their own interim spent fuel storage needs 
betweeri now and 1998." Directed Certification Motion at 12. But it 
does not perforce follow that many, if any, additional utilities will 
choose the same route as has VEPCO in dealing with the problem. 
Indeed, at least some utilities might find the "robbing Peter to pay 
Paul" feature of the VEPCO solution sufficiently unattractive that they 
would pursue such an approach only as a last resort. 9 

8 Indeed, according to VEPCO (Directed Certification Motion at 4), the Licensing Board ruled a year 
ago in both proceedings that it lacked the authority to entertain safety Questions pertaining to the trans
portation of spent fuel between facilities. We have not undertaken to examine those rulings and their 
context to determine whether they conflict with that of the Licensing Board in this case. For, in the very 
first case concerned with directed certification, we emphasized that, "[albsent some special circumstance 
making immediate elimination of tal decisional conflict imperative, the parties both can and should be 
len to the pursuit of those normal appellate remedies which become available to them once the initial 
decision (or some other appealable order) has been rendered." Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), ALAB-27l, 1 NRC 478, 485 (1975). Here, no such "special circum
stance" is apparent. 
9 There is the further consideration that many utilities do not have facilities on more than one site and, 

thus, presumably do not have the transshipment option available to them. 
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In short, while the ruling under attack may be of importance ~o 
VEPCO in this particular proceeding,IO it has not been shown to be of 
sufficient general significance to warrant our intercession now in fulfill-
ment of the Commission's Policy Statement. I 

2. It is equally apparent to us that the Marble Hill criterion invoked 
by VEPCO is not met here. More specifically, we disagree with VEPCO 
that the ruling below necessarily will have a pervasive and unusual effect 
upon the basic structure of this proceeding. True enough, if VEPCO is 
right in its position on the merits of the controversy, the consequence 
may be that hearing time will be devoted to issues that should not be 
explored. But, to repeat our observation in Catawba (see p. 376, supra), 
the same can be said whenever a licensing board admits contentions that 
should have been held inadmissible for one reason or another. No 
matter what that reason might be, such Licensing Board error simply 
cannot be thought to alter the basic structure of the proceeding in a per
vasive or unusual way.1I 

VEPCO suggests, however, that, in this instance, the result of the 
Licensing Board's ruling will be that "the great majority of the proceed
ing - perhaps the entire proceeding - will be directed at the health and 
safety aspects of transportation." Directed Certification Motion at 16. 
We have no way of assessing at this juncture whether that prediction has 
a substantial foundation and thus need not consider whether, if so, it 
might make a difference in our determination regarding the warrant for 
directed certification. In its June 10 memorandum, the Licensing Board 
also ruled (at 6) that, under the National Environmental Policy Act, 42 
U.S.C. 4332, it has jurisdiction to look into those reasonably foreseeable 
environmental impacts of the transshipment that fairly arise from the 
proposals to receive and.store the spent fuel assemblies at North Anna 
and to expand the spent fuel pool capacity at that facility. The Board 
went on to reserve judgment, pending issuance of the staffs environ
mental impact appraisal (EIA), respecting whether there are any such 
environmental impacts that had not been previously and adequately 

10 Precisely how much importance remains to be seen. As the staff points out in its response to the 
motion (at 9), the licenSing Board has not as yet admitted any transportation contentions to the 
proceeding. 
II "'n sum, a licensing board may well be in error but, unless it is shown that the error fundamentally 
alters the very shape of the ongoing atfjudicatlon. appellate review must await the issuance of a 'final' licens
ing board decision." Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), 
ALAB·67S, IS NRC 1105, 1113 (1982) (footnote omitted; emphasis supplied). In the same decision, 
we stressed that the fact that the error may lead to delay and increased expense Is not a controlling con· 
sideration in favor of interlocutory review. Id. at 1113·14, citing Pennsylvania Power cl Light Co. 
(Susquehanna Steam Electric Station, Units I and 2), ALAB·64I, 13 NRC 550, 552 (1981). Set aao 
Public Serllice Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB·737. 18 NRC 168. 176 
n.12 (1983). 
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considered. Id. at 6-7.12 Once the EIA has issued, the Board continued, 
the County and Citizens "may assert in a timely manner new conten
tions founded upon information in that document." Id. at 7. These 
Board rulings are not under attack and we see no reason to attempt to 
resolve the difference of opinion between VEPCO and Citizens on 
whether and how many environmental transportation contentions might 
be litigated. Rather, we agree with the staff that any such endeavor mani
festly would be premature. 

f. I 

: The motion for directed certification is denied . 
. ' It is so ORDERED. 

'J 

~ .' 

'FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

12 Although the Board noted its then understanding that the EIA would surface last month, we are now 
Inrormed that issuance is still some time in the offing. 
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Cite as 18 NRC 380 (1983) . 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-742 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Dr. Reginald L. Gotchy 

Howard A. Wilber 

In the Matter of Docket Nos. STN 50-529 
STN 50-530 

ARIZONA PUBLIC SERVICE 
COMPANY, et al. 

(Palo Verde Nuclear Generating 
Station, Units 2 and 3) September 19, 1983 

The Appeal Board denies intervenor's petition for directed certification 
of the Licensing Board's rulings relating to the adequacy of the environ
mental impact statements for the Palo Verde facility and stay of those 
rulings. 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

Interlocutory appellate review of licensing board orders is disfavored 
and will be undertaken as a discretionary matter only in the most com
pelling circumstances. 10 C.F.R. 2.730<0; Public Service Co. oj New 
Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478, 
483-86 (1975); Public Service Co. oj Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 
(1977). 
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RULES OF PRACTICE: INTERLOCUTORY REVIEW 

An appeal board will exercise its directed certification authority only 
upon a clear and convincing showing that the licensing board ruling 
under attack either: (1) threatens the party adversely affected by it 
with immediate and serious, irreparable impact which, as a practical 
matter, could not be alleviated by a later appeal or (2) affects the basic 
structure of the proceeding in a pervasive or unusual matter. Public Serv
Ice Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 
2), ALAB-40S, 5 NRC 1190, 1192 (977). 

NUCLEAR REGULATORY COMMISSION: POLICY 
STATEMENT ON CONDUCT OF LICENSING PROCEEDINGS 

The policy expressed by the Commission in its 1981 Statement of 
Po/Icy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 456, 
to the effect that, a board should promptly refer or certify a significant 
legal 'or policy question to the Atomic Safety and Licensing Appeal 
Board or the Commission, was not intended to bring about a marked 
relaxation of the Marble Hill standard. Virginia Electric and Power Co. 
(North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC 371, 
375 (983). 

APPEARANCES 

Kenneth Berlin, Washington, D.C., for the intervenor, West Valley Ag
ricultural Protection Council, Inc. 

Arthur C. Gehr, Warren E. Platt, Charles A. Bischoff and Vaughn A. 
Crawford, Phoenix, Arizona, for the applicants, Arizona Public 
Service Company, el al. 

Lee Scott Dewey for the Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

This operating license proceeding remains before the Licensing Board 
by reason of its grant of the late petition for leave to intervene of the 
West Valley Agricultural Protection Council, Inc. (West Valley). On the 
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strength of that grant, the Board reopened the evidentiary record for the 
purpose of considering the environmental issue raised by West Valley; 
- viz., the asserted adverse impact that the salt deposition associated 
with the operation of the Palo Verde facility will have upon the produc
tivity of nearby agricultural lands owned by West Valley members. I, 

On February 2, 1983, West Valley filed a motion below seeking, inter 
alia, (1) a declaration that the NRC staWs environmental impact state
ments for the Palo Verde facility did not address adequately the matter 
of salt deposition effects; and (2) a deferral of any hearings on those ef
fects pending staff preparation of an adequate environmentalanalysis.2 

In a supplemental motion filed on May 6, West Valley renewed its asser-
tions and prayer for relief. _ _ : _ ,'I 

In a July 11, 1983 memorandum and order, the Licensing Board 
denied both motions. It ruled that (1) "at this early stage of considera
tion of the salt deposition issue," it lacked the' authority to ~irect the 
staff to prepare a new or supplemental environmental statement; (2). ,'.'as 
the record now stands, it has not been established that material informa
tion [bearing upon that issue] is lacking in the previously prepared envi
ronmental statement or that such a lack would cause a need for prepara
tion and circulation of a supplemental environmental statement"; 'and 
(3) "even if there should be new information, a supplemental statement 
need not necessarily be prepared and circulated." On the last point, the 
Board noted that it is settled that a licensing board decision based upon 
the evidentiary record adduced in the proceeding may itself serve as a 
modification of the staWs Final Environmental Statement.l 

On July 22, 1983, West Valley filed a motion with us for a stay of the 
July 11 order. In an unpublished order entered on August 12, we denied 
the motion as premature, without prejudice to its renewal should either 
(1) the Licensing Board refer the July 11 order to us under 10 C.F.R. 
2.730(0; or (2) West Valley petition for directed certification of 'the 
order under 2.718 (j). 4 

I See LBP-82.117B, 16 NRC 2024 (1982). For reasons stated in that opinion, the Board confined the 
record reopening to Units 2 and 3 of the Palo Verde facility. , 

In a contemporaneously issued decision, the Licensing Board resolved in the applicants' favor all 
issues previously raised by another intervenor. Accordingly, the Board authorized the issuance of an 
operating license for Unit 1 alone. LBP-82·117A, 16 NRC 1964 (1982). We affirmed that decision in 
ALAB·713, 11 NRC 83 (1983). 
2 Although West Valley also sought a postponement of discovery, it was later agreed by al\ parties that 

discovery should commence immediately. Tr. 2891. ' 
3 LBP.83.36, 18 NRC 45, 47, 49·50. 
41n a footnote to our order, we took pains to note that: 

We need not and do not now decide, of course, whether any of the rulings contained in the July 
II order are fit subjects for interlocutory appellate review on referral or directed certification. 
That question will be confronted only if the Licensing Board chooses to refer the order or, 
absent such referral, West Valley seeks directed certification. 
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, On August 17, 1983, the Licensing Board declined to refer its July 11 
order. Thereafter, on August 27, West Valley moved for directed certifi
cation and thereby resurrected its request for stay relief. The motion is 
opposed by both the applicants and the staff. For the reasons that follow, 
we conclude that it lacks merit and, consequently, must be denied. The 
necessary consequence is that there is no warrant for the issuance of a 
stay. 

1. This is the seventh motion for directed certification to come before 
us in recent months. In denying each of the previous six,s we found it 
necessary to reemphasize anew what we endeavored to stress in a long 
line of opinions stretching back to the first opinion on the standards for 
directed certification issued more than eight years ago: namely, that in
terlocutory appellate review of licensing board orders is disfavored6 and 
will be undertaken as a discretionary matter only in the most compelling 
circumstances.' More specifically, in the exercise of our directed certifi
cation authority conferred by 10 C.F.R. 2.718 (j), we will step into a pro
ceeding still pending below only upon a clear and convincing showing 
that the licensing board ruling under attack either 

(1) threaten(s] the party adversely affected by it with immediate and serious irre· 
parable impact which, as a practical maller, could not be alleviated by a later appeal 
or (2) affect(s] the basic structure of the proceeding in a pervasive or unusual 
manner.8 

With a single exception, the recently rejected directed certification mo
tions invoked either exclusively or principally the second of the Marble 
Hill criteria. Judging from the content of the papers filed with us, in 
most instances the movants seemingly were under the impression that 
any licensing board order that has some discernible bearing upon the 
future course of a proceeding perforce affects its "basic structure ... in 

S Public Servire Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB·731, 17 NRC 1073 
(1983); Id., ALAB·734, 18 NRC 11 (1983); Id., ALAB·737, 18 NRC 168 (1983) (two motions); Com· 
monwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB.735, 18 NRC 19 (1983); 
Virginia Electric and Power Co. (North Anna Power Station, Units I and 2), ALAB·74I, 18 NRC 371 
(1983). The four Seabrook motions were filed by one or another of the intervenors in that proceeding; 
the Byron motion by the staff; and the North Anna motion by the applicant. 

We have not included in the tabulation two recent attempts to take impermissible appeals from inter· 
locutory orders. See Cleveland ElectriC fIIumlnating Co. (Perry Nuclear Power Plant, Units I and 2), 
ALAB·736, 18 NRC 165 (1983), and September 13, 1983 Memorandum and Order (unpublished). 
610 C.F.R. 2.730(0 explicitly prohibits interlocutory appeals other than those permitted by 10 C.F.R. 

2.714a governing appellate review of orders granting or denying intervention petitions. 
, Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB·27l, 1 NRC 478, 

483·86 (1975). 
8 Public Serv/re Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB.405, 5 

NRC 1190, 1192 (1977). 

383 



a pervasive or unusual manner." Such an expansive reading of the crite
rion is manifestly far wide of the mark. Indeed, were it on target, there 
would be virtually nothing left of the general proscription against inter
locutory appeals. 

In short, the parties to our licensing proceedings might well exercise 
in the future a greater measure of circumspection insofar as requests for 
interlocutory appellate review are concerned. Understandably; parties 
and their counsel are displeased whenever a licensing board enters an in
'terlocutory order that appears to affect their interests adversely and, in 
their judgment, is plainly wrong to boot. And, no doubt, such an order 
will be found especially frustrating if its consequence is, for ,example, 
the litigation of issues that counsel believes should not be tried, the 
summary dismissal of issues that counsel is convinced are entitled to evi
dentiary consideration, or the infelicitous scheduling of the hearing on 
an issue. But, to repeat what we have said on so many prior occasions, 
in the overwhelming majority of instances the party simply must await 
the licensing board's initial decision before bringing its complaint to us 
(assuming that the grievance has not been mooted by intervening 
developments). The failure to accept this fact of adjudicatory life - judi
cial as well as administrative - has the unfortunate effect of diverting at
tention from' the progress of the licensing board proceedings where it 
belongs. Beyond that, insubstantial directed certification requests' bring 
about a waste of our time,9 as well as the profligate expenditure of the 
'time and resources of the parties themselves.l° 

2. The directed certification motion at hand need not detain us long. 
In fact, it would be difficult to find a more apt illustration of a baseless 
request for our intercession' in a proceeding still in an active status 
below. , 

In order to provide West Valley with the relief it seeks of us, we first 
would have to embark upon our own exami'nation of the environmental 
impact statements currently on file to determine whether, contrary to 

9 On that score, we perhaps have sone to undue lensths in explainins in several recent published opin' 
ions the reasons for our rejection of a particular directed certification petition. From this point forward, 
we will be more inclined to reject such petitions summarily if their lack of merit appears manifest. 
10 In offerins the foresoins observations, we have not overlooked the Commission's direction in its 
1981 Statement of Po/Icy on Conduct of Licensing Proceedings. CLI·81·8, 13 NRC 452, 456, to the effect 
that: 

If 8 significant legal or policy question is presented on which Commission guidance Is needed, a 
board should promptly refer or certify the matter to the Atomic Safety and Licensins Appeal 
Board or the Commission. 

, We discussed that direction In North Anna. ALAB-741, note 5, supra. As there concluded,the Commis· 
sion did not intend to brins about a marked relaxation of the Marble Hill standard, 18 NRC at 375. 
Rather, the direction comes into play only with respect to questions of broad and Immediate significance 
as to which a licensins board determines that prompt appellate determination on an interlocutory basis 
is necessary. 
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the Licensing Board's express conclusion in the July 11 order, it is now 
apparent that to date the staff has not adequately addressed the salt depo
sition matter. 11 Assuredly, such an essentially factual inquiry is not fit 
grist for the interlocutory review mill; rather, that is precisely the kind 
of issue appropriately left for appellate scrutiny on a later appeal from 
the initial decision. 

Moreover, were we to accept the invitation to look at the staff's salt 
deposition analysis and to agree with West Valley's appraisal of its 
sufficiency, there would remain the question whether the Board was 
right in its belief that any deficiencies might be cured by the evidence ad
duced at the hearing and the initial decision based on that evidence. 
That question, as well, is one that both can and should await the final 
disposition of the proceeding below. 

These considerations to one side, there is a total lack of foundation to 
West Valley's claim that the Licensing Board's order affects the "basic 
structure" of the proceeding. Memorandum in Support of Directed Cer
tification Motion (August 27, 1983) at 2. The order plainly has no such 

. effect - pervasive or otherwise. Irrespective of whether the staff were 
to file a supplemental environmental impact statement prior to the hear
ing or, instead, the hearing should now go forward on the present staff 
analysis (with an opportunity given to the parties to supplement or to 
contradict it), "the shape of the ongoing adjudication" will remain 
fundamentally unaltered. See Cleveland Electric Illuminating Co. (Perry 
Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105, 1113 
(982).12 

11 Given that express conclusion, we do not understand West Valley's insistence that, in the December 
3D, 1982 memorandum and order granting its petition to intervene (LBP-82-117B, :supra), the Licensing 
Board determined that the salt deposition matler had not been adequately addressed in either the con· 
struction permit or operating license Final Environmental Statements for Palo Verde. Directed Certifica
lion Motion (August 27, 1983) at 1. In any event, our own examination of LBP-82-117B has disclosed 
no such determination. This is scarcely surprising. Before the Licensing Board at that time was simply 
West Valley's late intervention petition and request that the record be reopened to take evidence on salt 
deposition effects. In acting affirmatively on the request, the Board was not called upon to make a sub
stantive determination respecting the adequacy of the starrs environmental impact statements. All that 
it was required to decide, and did decide, was that there was "adequate cause to reopen the record to 
consider [West Valley's] contentions." 16 NRC at 2032. 
12 There is no greater substance to West Valley's claim that the July 11 order threatens it with irrepara
ble injury because the order "insure[s] that the NRC staff [will] not perform an impartial full analysis of 
potential [environmentall harm caused by" the Palo Verde facility. Directed Certification Motion at 3. 
For one thing, that line of argument assumes that the staff has not already performed such an analysis. 
As already noted, exploration of such questions is not appropriate on interlocutory appellate review. 
Secondly, and more fundamentally, West Valley will have ample opportunity to raise the matter of the 
adequacy of the starrs environmental analysis on an appeal from the Licensing Board's initial decision 
(should it be dissatisfied with that decision). See. ~.g .• Houston Lighting & Power Co. (Aliens Creek 
Nuclear Generating Station, Unit No. 1), ALAB-63S, 13 NRC 309,310-11 (1981) (denying a motion 
for directed certification of a Licensing Board order that similarly rejected a request that the staff be re
quired to prepare a supplemental environmental impact statement). 
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The motion for directed certification and the ancillary stay application 
are denied. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 
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Cite as 18 NRC 387 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosonthal, Chairman 
Gary J. Edles 

Howard A. Wilber 

ALAB-743 

In the Matter of Docket No. 50-322-0L-3 
(Emergency Planning) 

LONG ISLAND LIGHTING COMPANY 
(Shoreham Nuclear Power 

Station, Unit 1) September 29, 1983 

In this appeal under 10 C.F.R. § 2.714a from the Licensing Board's 
memorandum and order (LBP-83-42, 18 NRC 112 (1983» denying a 
petition for leave to intervene in this operating license proceeding of a 
petitioner who supports the grant of the license, the Appeal Board af
firms the result below on the ground of the petition's lateness, eschew
ing ruling (as did the Licensing Board) on the questions of the petition
er's standing to intervene and its ability to meet the tests for discretion
ary intervention. 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS 

In passing upon an untimely intervention petition, the Licensing 
Board is to consider and balance the following five factors: 

(j) Good cause, ifany, for failure to file on time. 
(ij) The availability of other means whereby the petitioner's interest will be 

protected. 

387 



i-

(iii) The extent to which the petitioner's participation may reasonably be expected 
to assist in developing a sound record. 

(iv) The extent to which the petitioner's interest will be represented by existing 
parties. 

(v) The extent to which the petitioner's participation will broaden the issues or 
delay the proceeding. 

10 C.F.R. § 2.714(a)(1). 

APPEAL BOARDS: ADVISORY OPINIONS 

Opinions that, in the circumstances of the particular case, are essen
tially advisory in nature should be reserved (if given at aU) for issues of 
demonstrable recurring importance. See Tennessee Valley Authority 
(Hartsville Nuclear Plants, Units lA, 2A, IB and 2B), ALAB-467, 7 
NRC 459,463 (1978). 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS 

In the absence of good cause for tardiness in seeking intervention, "a 
petitioner must make a 'compelling showing' on the other four factors 
[of 10 C.F.R. § 2.714(a)(1)] in order to justify late intervention." Detroit 
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 
NRC 1760, 1765 (1982), and cases there cited. 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS (ASSISTANCE IN DEVELOPING A SOUND 
RECORD) 

In addressing the third lateness factor of 10 C.F.R. § 2.714(a)(0 the 
extent to which the petitioner's participation might reasonably be expect
ed to assist in developing a sound record - a petitioner "should set out 
with as much particularity as possible the precise issues it plans to cover, 
identify its prospective witnesses, and summarize their proposed 
testimony." Mississippi Power & Light Co. (Grand Gulf Nuclear Station, 
Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982), citing South 
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 
0, ALAB-462, 13 NRC 881, 894 (1981), afFd sub nom. Fairfield United 
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982); Detroit Edison Co. 
(Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 
764 (1978). 
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RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS (BROADENING OF ISSUES OR DELAY) 

The fifth and final factor of 10 C.F.R. § 2.714(a)(1) - potential for 
delay - is also of immense importance in the overall balancing process. 
See, e.g., Greenwood, ALAB-476, supra,7 NRC at 761-62; Virginia Elec
tric and Power Co. (North Anna Station, Units 1 and 2), ALAB-289, 2 
NRC 395, 400 (1975). 

RULES OF PRACTICE: UNTIMELY INTERVENTION 
PETITIONS (BROADENING OF ISSUES OR DELAY) 

A late intervenor may be required to take the proceeding as it finds it. 
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 
1 NRC 273,276 (1975). 

APPEARANCES 

Lucinda Low Swartz, Washington, D.C. (with whom Ronald A. 
" . Zumbrum and Sam Kazman, Washington, D.C., were on the 

brieO, for the petitioner, Citizens for an Orderly Energy Policy, 
Inc. 

W. Taylor Reveley, III, Richmond, Virginia (with whom James N. 
Christman, Richmond, Virginia, was on the brief), for the 
applicant, Long Island Lighting Company. 

David A. Repka for the Nuclear Regulatory Commission staff. 

DECISION 

Opinion for the Board by Messrs. Rosenthal and Wilber: 

.. Before us is the appeal under 10 C.F.R. § 2.714a of Citizens for an 
Orderly Energy Policy, Inc. (Citizens), from the Licensing Board's July 
28, 1983 memorandum and order denying its petition for leave to inter
vene in this operating license proceeding involving the Shoreham nucle
ar facility on Long Island, Suffolk County, New York} The denial was 

1 See LBP.83-42, 18 NRC 112. 
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founded solely on the petition's untimeliness; i.e., the Board found it un
necessary to reach the additional, and substantial, question of Citizens' 
standing to intervene.2 

Finding ourselves in basic agreement with the Licensing Board's anal
ysis of the considerations governing the acceptance or rejection of tardy 
petitions,3 we concur in its ultimate conclusion that there is insufficient 
cause to allow Citizens to enter the proceeding at this late date. We thus 
affirm the result below. In doing so, we follow the Licensing Board's 
lead and eschew ruling on whether Citizens' asserted interest in the out
come of the proceeding is of the stripe cognizable under the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. 2011 et seq. At our request, 
that question was explored at some length both in the parties' briefs and 
at oral argument. But it is best left for resolution when and if it should 
come to us in the context of an intervention petition not requiring rejec
tion as untimely. The same may be said of the question whether, assum
ing that Citizens lacks standing to intervene as a matter of right, it none
theless meets the criteria established for allowing intervention as a 
matter of discretion. See, e.g., Portland General Electric Co. (Pebble 
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 614-17 
(1976); Virginia Electric and Power Co. (North Anna Power Station, 
Units 1 and 2), ALAB-363, 4 NRC 631 (l976}.4. 

2 /d. at 120. 
J In passing upon an untimely intervention petition. the Licensing Board is to consider and balance the 

following five factors: 
(j) Good cause. ifany, for failure to file on time. 

(iD The availability of other means whereby the petitioner's interest will be protected. 
(iii) The extent to which the petitioner's participation may reasonably be expected to assist in de

veloping a sound record. 
(iv) The extent to which the petitioner's interest will be represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay the 

proceeding. 
10 C.F.R. § 2.1I4(a)(U. 
4 To the best of our recollection, this is only the second time that we have been faced with an interven

tion petition filed by one wishing to support without qualification the license application under 
consideration. See Nuclear Enginuring Co. (Sheffield, Illinois, Low-Level Radioactive Waste Disposal 
Site), ALAB473, 7 NRC 737 (1978>' This fact reinforces the wisdom of not grappling unnecessarily 
with the sharply differing views of the parties on the question of Citizens' standing here. Opinions that, 
in the circumstances of the particular case, are essentially advisory in nature should be reserved (if 
given at all) for issues of demonstrable recurring importance. See Tennessee Valley Authority (Hartsville 
Nuclear Plants, Units lA, 2A, IB and 2B), ALAB467. 7 NRC 459, 463 (1978), 
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I. 

A. This proceeding was instituted in March 1976 - seven and a half 
years ago. Although many of the litigated questions have now been 
decided by the Licensing Board,s one major remaining issue below is 
that of emergency planning. That issue assumed different proportions in 
1980 when, in the wake of the Three Mile Island accident the prior year, 
the Commission promulgated new regulations governing offsite 
emergency response plans for nuclear power facilities. See 10 C.F.R. §§ 
50.33(g),50.47 . 
. We need not recount here the Shoreham offsite emergency planning 

'developments between 1980 and earlier this year. For present purposes, 
the appropriate starting point is the February 17, 1983 resolution of the 
Suffolk County Legislature to the effect that the County would take no 
further part in the Shoreham emergency planning effort. The asserted 
reason for this action was that no satisfactory off site emergency response 
plan could be developed.6 On the strength of that legislative action, the 
.County - which in 1977 had been allowed untimely intervention under 
10 C.F.R; § 2.714 - moved the Licensing Board to terminate the 
proceeding. Its claim was that, absent its participation in the emergency 
response effort, as a matter of law no operating license could be issued. 

In response to the motion, the applicant asserted that adequate off site 
emergency planning is achievable without Suffolk County participation. 
In this connection, it indicated that, if given the opportunity to do so, it 
would present an adequate substitute plan that did not call upon County 
resources. 

On April 20, 1983, the Licensing Board denied the County's motion 
and ordered that a hearing be held on the applicant's substitute off site 
emergency response plan when submitted.7 Recognizing the significance 
of the interpretation of NRC regulations that undergirded this result, 
the Board referred its ruling for immediate interlocutory review.s On 
May 12, 1983, it was affirmed by the Commission.9 

5 See LBP·83.57, 18 NRC 445 (1983). 
6SuIT0lk County Legislative Resolution No. 111-1983. This was said to be so because of such factors as 

the geography and population density of Long Island and the asserted Inadequacy of available evacuation 
routes. 
7 LBP.83.22, 17 NRC 608. 
S LBp-83-21, 17 NRC 593 (1983). 
9 CLI.83.t3, t7 NRC 741. Although the referral had been addressed to an appeal board, the Appeal 

Panel Chairman transferred It to the Commission in an unpublished order entered on April 26, 1983. 
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On May 26, 1983, the applicant formally submitted its substitute ofT
site emergency response plan. (By that date, a separate Licensing Board 
had been convened to hear and decide the ofTsite emergency.planning 
issues.) On their receipt of the plan, the four intervenors seeking to liti
gate those issueslo commenced with the preparation of contentions and 
other prehearing matters. 

On June 14, 1983, Citizens filed its intervention petition and, eight 
days later, submitted a statement of proposed contentions. According to 
the petition, Citizens was formed in January 1983 by "engineers, 
physicians, and scientists working on various projects involving nuclear 
power" who "favo[r] the issuance of an operating license to the 
[applicant}. "II In this regard, the petition was accompanied by the af
fidavits of five of Citizens' members: a physicist, two nuclear 
physicists, and two health physicists, all of whom reside within 15 miles 
of the Shoreham plant. 

As the basis for seeking intervention, the petition alleged that Citi
zens' members have a "strong interest in the availability of safe, clean, 
efficient energy sources on Long Island," which interest will be adverse
ly affected if Shoreham is not granted an operating Iicense. 12 Because an 
adverse ruling on the applicant's substitute ofTsite emergency response 
plan could result in denial of an operating license for Shoreham, Citizens 
therefore desires to enter and participate in the proceeding for the pur
pose of supporting that plan.13 

On the matter of timeliness, Citizens sought to justify the eleventh
hour filing of its intervention petition on the basis that the events lead
ing to the threat of a denial of the operating license application had only 
"recently occurred. "14 Addressing the other Section 2.714(a) lateness 
factors, IS Citizens maintained that, inasmuch as its membership includes 
"recognized' authorities in the field of nuclear power" and 
"professionaJ[s] in radiological emergency planning," it will make a 
"valuable contribution" to the hearing.16 Although explicitly acknowl
edging that its ultimate goal did not difTer from that of the applicant, 
Citizens further claimed that its members' lack of financial ties to the ap
plicant and their interest in seeing an adequate emergency plan for them-

10 Suffolk County, the Shoreham Opponents Coalition, the North Shore Committee Against Nuclear 
and Thermal Pollution, and the Town of Southampton. 
II Petition at 4. 
121d. at 5-6. A like averment was contained in the supporting affidavits of the live individual members. 
13 Id. at 6.7. 
141d. at 14. 
IS See note 3, :supra. 
16 Petition at 8. 
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selves and their families gives them a unique "perspective. "17 Citizens 
also observed that, as the proceeding will "initially decide the fate" of 
Shoreham, no other means exist for Citizens' members to protect their 
interests. IS Finally, the Licensing Board was assured that Citizens would 
not undertake to introduce "concerns outside the scope of the hearing" 
or to delay the pro.ceeding in any other manner.19 

In response to the petition, applicant filed a general endorsement of 
Citizens' effort and Suffolk County took an essentially neutral position. 
The NRC staff, however, opposed the petition, contending that Citizens 
lacked standing to intervene here, that it had made no case for allowing 
intervention as a matter of discretion, and that, in any event, the petition 
should be denied on lateness grounds. On the last point, the staff 
stressed that Citizens' filing was "seven years late"20 and argued that the 
"recent important development" of Suffolk County's withdrawal from 
the emergency planning arena did not constitute good cause for the fil
ing's untimeliness as it was "simply the latest [eventl in the long and 
continuing process of Shoreham offsite emergency planning."21 The 
staff characterized as "tenuous" Citizens' argument that its position 
would otherwise go unrepresented in light of the identity of Citizens' 
goal with that of applicant, which, the staff anticipates, "will advocate 
[its offsite] plan to the fullest extent possible. "22 The staff also suggested 
that, while Citizens' admission would not necessarily "unduly delay" 
the proceeding, litigation of some of its concerns might "broaden and 
complicate~' matters.2) With respect to Citizens' argument that its mem
bers' expertise would tender unique assistance at the hearing, the staff 
asserted that there was no evidence to support the claim, and that 
"where reliance is placed on the factor of expertise, the petition should 
provide a bill of particulars" respecting the prospective contribution. 24 

.By way of reply, Citizens reiterated its belief that the petition should 
not be deemed inexcusably late because "[t]he need to litigate [the} 
issue. [of applicant's plan} did not arise until late April, 1983."25 With 

17 Id. at 9, 10. 
ISld. at 11. 
191bJd. 
20 The notice of opportunity for hearing established April 19, 1976 as the deadline for intervention 
petitions. See 41 Fed. Reg. 11,367,11,368 (1976). 
21 Starrs Response to Citizens' Petition (June 29,1983) at 8·9. 
22/d. at 10. 
2) Id. at 10·11. 
241d. at 9·10. The Town of Southampton also filed a response to Citizens, essentially echoing the starrs 
arguments. Subsequently, at a July \3 prehearing conference, the other two intervenors also indicated 
that they opposed another party being added to the case. Pre hearing Conf. Tr. 44, 45. 
25 Reply to Staff Response (July 12,1983) at S. 
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regard to the staff's assertion that Citizens ought to have supplied a "bill 
of particulars" to document its expertise, Citizens observed that it was 
"unaware" of any such obligation ever being imposed on prospective 
intervenors, but stated that "[s]hould the Licensing Board decide 
... that a 'bill of particulars' should be provided, Citizens will do so. "26 

This matter came up again at a July 13 prehearing conference when the 
Chairman of the Licensing Board asked Citizens' counsel: 

What role do you intend to play in terms of cross-examining witnesses, pre~nting 
your own witnesses, and so forth?27 

Counsel responded (in part): 

The members of Citizens do have a strong background not only in nuclear energy 
but also in emergency planning. A major portion of Suffolk County's contentions 
deal with accident assessment. They allege that accident assessment is not adequate 
or that it can't be done. Members of Citizens would be able to address that in a lot 
of detail, and I think that is an important point that we would be able to address.28 

B. In its July 28 order, LBP-83-42, supra, the Licensing Board first 
determined that Citizens' intervention petition was late in that it was 
filed long after the deadline specified in the 1976 notice of opportunity 
for hearing for the submission of such petitions. Accordingly, it turned 
to a discussion of the five Section 2.714(a) lateness factors. On balance, 
the Board concluded, those factors weighed against allowing 
intervention.29 

On the first factor (good cause for being late), the Board reasoned 
that, although the events leading to Citizens' intervention attempt were 
of fairly recent vintage, Citizens had provided no justification for not 
filing at least by February when it became aware of Suffolk County's 
withdrawal.30 On the third factor (Citizens' potential contribution to the 
development of a sound record), the Board agreed with the staff that the 
petitioner had an affirmative obligation to identify the witnesses and to 
summarize the testimony or other evidence that it proposed to present, 
an obligation that the Board thought Citizens had not adequately 

26 [d. at 6-7. 
27 Pre hearing Conf. Tr. 34. 
28 Prehearing Conf. Tr. 34-3S. 
29 18 NRC at 116. 120. 
30 [d. at 118. 
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fulfilled.31 Respecting the fourth and fifth factors, the Board determined 
that Citizens had not satisfactorily explained why the applicant would 
inadequately represent its interests in the proceeding and that Citizens' 
participation might well delay the proceeding to some extent.32 Thus, as 
the Board saw it, only the second factor (the availability of other means 
whereby Citizens might protect its interest) favored the grant of late 
intervention.33 

This appeal followed. It is supported by the applicant and. opposed by 
the stafT.34 

II. 

Since 1972, in essentially their present form, the provisions of Section 
2.714(a) concerned with the treatment to be accorded untimely interven
tion petitions have been embodied in the Commission's regulations. In 
the ensuing eleven years, there have been innumerable Licensing Board 
orders passing upon such petitions on the basis of an application of the 
five lateness factors specified in that Section. An informal survey dis
closes that some 22 of those orders have received appellate review on 
the merits - typically by an appeal board without further review by the 
Commission itself. In 15 instances, the Licensing Board's balancing of 
the five factors led to a rejection of the petition;' in all but one of those 
instances, the denial of the petition was affirmed. With regard to the 
seven appealed Licensing Board grants of late petitions, five were af
firmed and two were reversed.35 

. Obviously, whether any specific belated petition should be turned 
aside solely because of its tardiness hinges upon the totality of the cir
cumstances of that particular case. Thus, the foregoing statistics do not 
of themselves have any direct bearing upon the proper disposition of 
Citizens' appeal here. They nevertheless are illuminating in several 
respects. For one thing, it is quite apparent that neither this Board nor 
the Commission has been readily disposed to substitute its judgment for 
that of the Licensing Board insofar as the outcome of the balancing of 

31/d. at 119. 
32 Id. at 119.20. 
33 /d. at 118, 120. 
34 Although endorsing without reservation Citizens' claim of standing, the applicant observed in its 
brief (at 2) that the intervention petition "was filed years late" and that it was a "finely balanced ques· 
tion" whether "sufficient grounds exist to excuse the untimeliness." The applicant's ultimate conclusion 
wu that the balance "tips in Citizens' favor." Ibid. 
35 In In Appendix to this opinion, infra, pp. 413·14, we identify the appellate decisions uncovered in the 
course of the survey. 
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the Section 2.714(a) factors is concerned.36 For another, as is equally 
apparent, there has not been a general inclination to favor the admission 
of tardy petitioners to a proceeding. Indeed, given the fact that more 
than two-thirds of the appellate decisions left the petitioner on the 
sidelines, the precisely opposite conclusion would be justified.37 

In contrast to the petitioner in each prior case, Citizens seeks to inter
vene in support of the utility application under adjudication. Although 
this fact might well bear upon Citizens' standing to intervene - a ques
tion that, once again, we need not here reach - it manifestly can be as
signed no weight in the determination of the lateness matter. Stated 
otherwise, the five Section 2.714(a) factors are to be applied in the same 
manner in the evaluation of all tardy petitions, irrespective of whether 
the petitioner favors or, instead, opposes the licensing of the facility in 
question. Likewise, the amount of deference to be extended the Licens
ing Board's conclusions on the matter does not turn upon such a legally 
extraneous consideration . 
. With these preliminary observations in mind, we now turn to the peti

tion at hand and to the reasons why, in our judgment, the result arrived 
at below was fully warranted, if not compelled. 

A. There can be no doubt that Citizens' petition was untimely. As 
we have seen, note 20, supra, the notice of opportunity for hearing on 
the Shoreham operating license application stipulated that intervention 
petitions were to be filed no later than April 19, 1976. That deadline was 
never extended. Nor was there a new notice, with a new deadline, 
issued at the time that Suffolk County announced that it would not par
ticipate in offsite emergency response planning. This is scarcely 

361n this connection. it might be noted that the only prior reversal of a Licensing Board denial of a late 
petition involved the endeavor of Erie County. New York. to participate in a proceeding concerned with 
a facility located near its boundaries. Nuclear Fuel Services. Inc. (West Valley Reprocessing Plan!). 
CLI-75-4. 1 NRC 273 (1975). In that case, by a divided vote we had affirmed the denial. ALAB-263, 1 
NRC 208 (1975). On its further review, the Commission observed that 10 C.F.R. § 2.714(a) gives "the 
Licensing Boards broad discretion in the circumstances of individual cases." 1 NRC at 275. It nonethe
less adopted the position of the dissenting member of this Board, which had rested heavily upon the sig
nificance that should attach to the fact that the County had a special responsibility insofar as the identifi
cation of the public interest and the vindication of public rights were concerned. See ALAB-263, 1 NRC 
at 220-21 (dissenting opinion); CLI-75-4. 1 NRC at 275. The Commission also stressed that the hearing 
apparently would not commence for at least another six months or so. Id. at 276. 
37 As should hardly require elaboration, the exclusion from a proceeding of persons or organizations 
who have slept on their rights does not offend any public policY favoring broad citizen involvement In 
nuclear licensing alljudications. Assuming that such a policY finds footing In Section 189a. of the Atomic 
Energy Act of 1954, as amended, 42 U.S.C. § 2239(a), it must be viewed in col\iunction with the equally 
important policY favoring the observance of established time limits. 
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surprising. Manifestly, that announcement did not give rise to a separate 
and distinct proceeding on the Shoreham application. Rather, it simply 
added a new dimension to the emergency planning issue that had long 
been an ingredient of the proceeding that commenced in 1976.38 

In the circumstances, the first question to be examined is whether all, 
or any portion, of the lengthy delay in seeking intervention was 
warranted. This is a particularly significant inquiry. For, as we recently 
observed, "(j]n the absence of good cause [for its tardiness], a petitioner 
must make a 'compelling showing' on the other four factors in order to 
justify late intervention." Detroit Edison Co. (Enrico Fermi Atomic 
Power Plant, Unit 2),ALAB-707, 16 NRC 1760, 1765 (1982), and 
cases there cited. --

As is clear from the petition, Citizens' interest does not lie 
principally, if at aU, in the applicant's substitute offsite emergency.re
sponse plan per se: i.e., the desire of Citizens' members to support that 
plan does not in reality stem from a concern that, if it were to be 
rejected, a different and -less satisfactory plan might be accepted in its 
stead.39 Rather, Citizens' main objective is simply to insure the licensing 
of the Shoreham facility, which it deems to be necessary in the further
ance of its members' "strong interest in the availability of safe, clean, 
efficient energy sources on Long Island." See p. 392, supra. As Citizens 
sees it, the accomplishment of that objective might be seriously threat
ened were the substitute offsite emergency response plan found 
inadequate. 

That threat may well be present. But, contrary to the impression that 
Citizens seeks to create, the decision on whether to grant an operating 
license for Shoreham has never turned exclusively upon a finding favora
ble to the applicant on the offsite emergency planning issue. From its 
very outset, this proceeding has involved many discrete issues and a 
determination against the applicant on anyone of them might have led 
to a denial of the license application. That at least some of these issues 
were not insubstantial is reflected by the fact that the recent Licensing 
Board decision resolving most (albeit not all) of them is some 1400 
pages in length.40 This being so, it cannot be said that Citizens' professed 

381n October 1971. the Licensing Board authorized discovery on an emergency planning contention of 
two intervenors. Tr. SO. -

-Needless to say. the fact that a separate licensing board was recently established to consider the 
emergency planning issue does not suggest the institution of a new proceeding. That action was taken 
for administrative reasons only; Le •• because of the other demands on the time of the members of the 
Licensing Board that had been previously assigned to hear all issues in controversy. See. In this 
connection. 10 C.P.R. Part 2, Appendix A, § He)(I). 
39 See App. Tr. 107-08. 
40 See LBP·83·57, note 5, supra. 
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interest was not potentially affected prior to the County announcement.' 
To the contrary, Citizens has had a stake in the outcome of the proceed
ing all along. 

Notwithstanding these considerations, we will assume for present pur
poses that Citizens' members had cause to remain passive observers 
prior to the time of the Suffolk County announcement that it would not 
participate any further in the Shoreham emergency planning effort. Such 
an assumption serves, of course, to reduce considerably the period of 
Citizens' unjustijied delay in seeking intervention. But it does not elimi..
nate it. The County Legislature acted on February 17, 1983. The inter
vention petition was filed on June 14 - almost four months later. 

Quite true, in the interim both the Licensing Board and the Commis-' 
sion were grappling with the Suffolk County motion to dismiss the 
proceeding. See p. 391, supra. But that fact cannot be taken as a satisfac-· 
tory explanation for Citizens' continued inaction once the County had 
made known its intentions. To our knowledge, it has never 'been 
suggested, let alone held, that one whose interest in the outcome of a 
proceeding is clearly affected by a new development is entitled to with
hold asserting that interest to await the result of preliminary legal skir
mishing concerned with the development. To the contrary, the expecta
tion has always been that, upon learning of the development,. the would
be intervenor will promptly spring into action. Moreover, it was'on 
April'20 that the Licensing Board both denied the County's motion to 
dismiss and directed that a hearing be held on the applicant's substitute 
offsite emergency response plan. The effectiveness of that action was 
not stayed; hence, it is of no moment here that another three weeks. 
elapsed before the Commission affirmed it. 

In short, even giving Citizens the benefit of all reasonable doubt on 
the matter of when its petition should have been filed, the inescapable 
fact is that it was inexcusably tardy. And that the u'!iustijied tardiness 
may be measured in months rather than years does not alter the situation 
materially. Depending upon the status of the proceeding at the time the 
late petition is filed, a several month delay mayor may not be 
consequential. Here, as we discuss further below in our appraisal of the 
fifth lateness factor (pp. 402·03, ;1!fra) , it cannot be lightly ignored. Citi
zens had every reason to anticipate that a petition filed as late as June 
would not go unchallenged and that, if challenged, it might be rejected 
by the Licensing Board on either untimeliness or standing grounds. Citi
zens also had cause to foresee that the hearing on the applicant's substi
tute plan would move forward at as rapid a pace as feasible. It thUS' 
should have occurred to Citizens that, by waiting so long to file its 
petition, it was running the substantial risk that the hearing would be 
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almost at hand before a favorable decision on the petition might be 
forthcoming at the end of an appellate review. As it has turned out, that 
risk materialized. The Licensing Board did reject the petition; Citizens 
was required to take an appeal; and it is now barely more than two 
months before the scheduled start of the hearing. See p. 402, irifra.41 

B. The second and fourth factors may be considered together. We 
agree with the Licensing Board that Citizens has no other means availa
ble for the protection of its claimed interest in Shoreham operation (the 
second factor). On the other hand, in common with the Licensing 
Board, we think it much less apparent that the fourth factor supports al
lowing late intervention. Citizens' objective parallels that of the applicant 
- even though it may· not have precisely the same underpinnings 
(Citizens' members, of course, do not share the applicant's strong and 
direct financial stake in the outcome of the proceeding).42 And it is rea
sonable to suppose that the applicant will present the strongest possible 
case for the viability of its substitute ofTsite emergency response plan. In 
this regard, as we discuss shortly in our appraisal of the third factor, 
there is nothing in the record to suggest that Citizens will supplement 
the applicant's presentation on the plan to any significant extent. 

C. In our decision last December in Mississippi Power & Light Co. 
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 
(1982), we stressed anew the importance of the third lateness factor -
the extent to which the petitioner's participation might reasonably be ex
pected . to assist in developing a sound record. Because of that 
importance, we observed, "[w]hen a petitioner addresses this criterion it 
should set out with as much particularity as possible the precise issues it 
plans to cover, identify its prospective witnesses, and summarize their 
proposed testimony." [d. at 1730, citing South Carolina Electric and Gas 
Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 

I' , 
41 Nothing in the foregoing discussion should be understood to imply that, had Citizens filed its petition 
last February, intervention perforce would have been permitted. The Licensing Board would have had 
to inquire into Ci1izens' standing, and, if standing were found lacking, the Board would then have had 
to decide whether cause existed for allowing intervention as a matter of discretion. 
42 See App. Tr. 17·18. 
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881, 894 (1981), a/fd sub nom. Fairfield United Action v. NRC, 679 F.2d 
261 (D.C. Cir. 1982); Detroit Edison Co. (Greenwood Energy Center, 
Units 2 and 3), ALAB-476, 7 NRC 759, 764 (1978).43 

Citizens has fallen far short of compliance with this obligation. Al
though specifying the issues it seeks to litigate, Citizens left the Licens
ing Board entirely in the dark respecting the identity of its proposed wit
nesses and the substance of the testimony they would offer. Even after 
the staff noted the absence of a "bill of particulars" on these matters 
and called Citizens' attention specifically to the Greenwooddecision,44 
little further information was forthcoming - Citizens apparently being 
content to rest on its mistaken belief that a prospective intervenor is not 
obligated to supply any greater detail on its intended contribution to the 
record. See pp. 393-94, supra. 

In the context of the present case, this failure on Citizens' part looms 
large. There well may be instances in which, absent the requisite detail 
in the petition, an inference nevertheless could be drawn that a tardy 
prospective intervenor likely will make a valuable contribution beyond 
that to be expected of existing parties. But this is not such an instance. 
As previously noted, if anything is to be assumed here, it is that the 
expert testimony adduced by the applicant will cover all aspects of its 
substitute off site emergency response plan that have been challenged by 
Suffolk County and the other intervenors. (Beyond doubt, the applicant 
has the technical and legal resources necessary to carry out that 
undertaking.) On that assumption, one might fairly question whether 
additional worthwhile evidence might be produced by an organization 
comprised of scientists who have not been shown to possess special ex
pertise in the area of emergency response planning. In a word, if it has 
the capability to supplement significantly the applicant's presentation, 
Citizens was duty-bound to establish that fact. 

In this regard, we are much less impressed than is our dissenting col
league by the fact (first brought to our attention by the applicant45 rather 
than by Citizens) that some of Citizens' members participated in the 
Shoreham construction permit proceeding as members of another or
ganization - Suffolk Scientists for Cleaner Power and Safer , 

" 

43 11 Is not of present significance that the publication of Grand Gulf In the official NRC reports took 
place very recently. In ilS appellate brief (at 8 n.4), Citizens explicitly conceded that the ruling in that 
opinion "regarding a showing of expertise (was) not a new pronouncement" but rather rested on 
"earlier NRC case law" - specifically, Summer and Greenwood, which have long been available to the 
Bar. Citizens insisted, however, that It had provided the information required by Grand Gulf and Its 
predecessors. 
44 Stairs Response to Citizens' Petition, note 21, supra, at 9·10. 
45 Applicant's Br. at 3. 
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Environment. For one thing, there is nothing before us that would 
permit the conclusion that Suffolk Scientists' participation in that pro
ceeding made a substantial contribution to the ,development of the 
record. For another, the emergency planning issues that Citizens would 
litigate here bear no resemblance to any issue that might have confront
ed the Licensing Board in the construction permit proceeding. In these 
circumstances, it is small wonder that, even though aware that Citizens' 
members had participated in that proceeding, Citizens' counsel had per
ceived no reason to rely upon it.46 

, Our dissenting colleague also stresses that some of Citizens' members 
have participated in emergency planning drills in the northeastern 
United States and served as members of radiological emergency response 
teams. See p. 405, infra. Without further particularization respecting 
their roles in those activities, however, no iliformed judgment can be 
made regarding their specific ability to make a significant contribution in 
the exploration of the issues that will confront the Licensing Board. Inso
far as concerns the Licensing Board grant of discretionary intervention 
to the Chicago Section of the American Nuclear Society several years 
ago in the Sheffield proceeding (dissenting opinion, note 4, infra), it 
suffices to note that that grant was not accompanied by a reasoned analy
sis of the sufficiency of the Chicago Section's showing on its ability to 
contribute to the development of the record. This being so, it is not en
titled to any precedential effect.47 

Moreover, Citizens has failed to explain to our satisfaction why it 
needs intervenor status in order to make its contribution to the record 
(whatever that contribution might be). Presumably, the applicant would 
be more than willing to sponsor any expert testimony in favor of the sub
stitute plan that Citizens might offer itself if admitted to the proceeding. 
To be sure, Citizens undoubtedly would prefer to have its experts testify 
as its witnesses rather than under the applicant's sponsorship. There is 
no reason to believe, however, that the weight attached by the Licensing 

46 Indeed, counsel first told us that she deemed the participation of Citizens' members in the prior pro
ceeding to be "not relevant to what we're trying to argue here," When our dissenting colleague then ex· 
pressed his contrary opinion that "the fact that the members participated at an earlier stage and were ap
parently fairly effective is some indication at least that they are likely to be effective again," counsel un· 
derstandably noted her agreement. Even then, however, she felt constrained to add that "(b)ut what we 
are trying to do in our petition is to demonstrate who our members were and what they could do here." 
App. Tr. 28·29; emphasis supplied. 
47 At oral argument, Citizens' counsel indicated that Andrew P. Hull would serve as one of its 
witnesses. App. Tr. 33. Mr. Hull made a limited appearance statement in April 1982, in which his princi· 
pal thesis was that the Commission's current emergency planning regulations "are excessive and lacking 
a technical basis from actual experience." See Tr. 971. That is, however, not a matter that the Licensing 
Board can consider in its determination of the adequacy of the substitute offsite emergency response 
plan. 10 C.F.R. § 2.758(a). If Mr. Hull's testimony on Citizens' behalf would lie in some other 
direction, the Licensing Board was not so informed. 
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Board to any testimony it might receive will be influenced by the consid
eration that it was presented by one party rather than another.48 

D. This brings us to the fifth and final factor - that of the potential 
for delay. This factor, too, is of immense importance in the overall bal
ancing process. See, e.g., Greenwood, ALAB-476, supra, 7 NRC at 
761-62; Virginia Electric and Power Co. (North Anna Station, Units 1 and 
2), ALAB-289, 2 NRC 395,400 (1975). 

Were it to be granted intervenor status, Citizens would of course have 
to take the proceeding as it finds it. West Valley, CLI-75-4, note 36, 
supra, 1 NRC at 276. At the same time, however, the other parties 
would be entitled to insist that the lateness of the intervention not work 
to their detriment. Among other things, those intervenors challenging 
the adequacy 'of the . substitute ofTsite emergency response plan might, 
not only insist upon discovery against Citizens, but also resist successful
ly any endeavor either (1) to shorten the time period for its accomplish
ment or (2) to compel them to conduct discovery while the evidentiary 
hearing is already in progress on facets of the ofTsite emergency response 
planning issues that Citizens does not wish to address.49 

As matters now stand, the hearing is to start on December 5, 1983 -
i.e., in approximately two months. There is therefore, at minimum, the 
potential for some measure of delay should Citizens be admitted as a 
party at this late date. We repeat here what we said many years ago in af
firming the denial of the tardy intervention petition in North Anna, 
ALAB-289, supra: 

Even if the League [the late petitioner] were required to take the proceeding as it 
finds it, experience teaches that the admission of a new party just before a hearing 
starts is bound to confuse or complicate matters. And, even putting that to one side, 

48 In the absence of intervenor status, Citizens would have no right to file proposed nndings of fact and 
conclusions of law or to participate in any appellate proceedings. That, however, has no bearing upon 
the third factor, which is concerned with contributions to the evidentiary record. On the appellate level, 
of course, Citizens could seek leave to provide its unique "perspective" (see p. 393, supra) in an amicus 
curiae brief. Sn 10 C.F.R. § 2.7IS(d). (The Rules of Practice do not explicitly authorize amicus curiae 
filings with licensing boards and we do not decide here whether those boards nonetheless have the inher
ent power to accept such a nling if, in the board's judgment, it might aid the proper disposition of the 
proceeding.) 
49 See App. Tr. 102. Our dissenting colleague implies (see p. 409, Irrfra) that any such resistance would 
necessarily be founded upon a desire to delay the proceeding. We think otherwise. An existing interve
nor might have perfectly legitimate reasons for opposing the acceleration of discovery simply to accom
modate an inexcusably late intervention petition. Similarly, that intervenor might well nnd its resources 
unduly strained if compelled to conduct discovery while the hearing was in progress. 
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delay can otherwise be avoided only if the parties adverse to the League forego im
portant procedural rights, including the right to discovery. ~ •• It is scarcely equita
ble to give the League credit for not causing delay when that result could be 
achieved only because the circumstances would coerce other parties into waiving 
substantial rights. 

2 NRC at 400 (footnote omitted). , . 

In sum; four of the five lateness factors weigh against Citizens' 
intervention. It accordingly follows that the Licensing Board justifiably 
denied the petition. Indeed, given the prior jurisprudence in this area, 
we think that any different outcome could have rested on no foundation 
other than the impermissible one that there is one test for untimely peti
tioners who would oppose the license application in contest and.another, 
and more lenient, test for those who seek to support the application.50 

The Licensing Board's July 28, 1983 order, LBP-83-42, 18 NRC 112, 
is affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board, "" 

50 We do not imply that our dissenting colleague is advocating the adoption of any such double 
standard. It is clear from his opinion that he is not; Lr., that he would have applied the five lateness fac
tors in the same way had Citizens sought to intervene in opposition to Shoreham. Our difficulty with his 
suggested outcome of this appeal is that the factors have been misapplied by him. . 

The basis for that belief should be evident from what has been said in this opinion. We therefore do 
not extend its length still further by undertaking a point-by-point response to the dissent. Rather, we 
confine ourselves to one general observation. Permeating Mr. Edles' entire analysis of the lateness fac
tors appears to be the premise that allowing those residing in the neighborhood of a nuclear facility to be 
directly involved in any adjudication concerning that facility far transcends in importance all other 
considerations. Our acceptance of that premise would be untenable. Apart from making a mockery of 
the intervention petition deadline that is included in every notice of hearing or opportunity for hearing, 
it would require the at least implicit overruling of the long line of precedents respecting late 
intervention. For, in marked contrast to the dissent's approach, no prior Commission or Appeal Board 
decision has strained to find justification for permitting one to enter a proceeding many years aner it 
commenced and on the virtual eve of its concluding chapter. To the contrary, as even a cursory exami
nation of the decisions cited in the Appendix, /lrfra. will renect, endeavors to achieve such a result have 
been viewed in a most unsympathetic light. 
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Opinion of Mr. Edles, dissenting 

This case is the first one in which the Commission will be called upon 
to decide whether a plant should be licensed in the absence of local 
government participation in the ofTsite emergency plan. Citizens for an 
Orderly Energy Policy, Inc. (Citizens), which is an organization made 
Up of individuals who live near the Shoreham plant, some of whom 
work at the Brookhaven National Laboratory, seeks an opportunity to be 
heard on that novel issue. 

The Licensing Board and. my colleagues would keep Citizens out of 
the case because its petition is tardy, it has supposedly failed to set forth 
with satisfactory precision exactly who will testify 'and what they will 
testify about, and its involvement at this stage may give existing parties 
an opportunity to delay the proceeding. I think the petitioner has shown 
that it is likely to make a valuable contribution to the development of 
the 'record, with little delay in completion of the proceeding. I also think 
we know full well exactly what matters it is going to raise. Finally; I do 
not believe either that the petition is inexcusably tardy or that the peti
tioner's position can be adequately represented by the applicant. Thus" 
in weighing and balancing the five lateness factors, I would exercise our 
discretion and allow Citizens to participate. I 

The case law granting or denying late intervention petitions demon
strates that all five factors must be evaluated but that the contribution 
an intervenor is likely to make to the record and the delay likely to be 
caused by late intervention are the most significant. I turn to these first. 

I. 

Citizens can be expected to make a valuable contribution to the 
record in this case. Given the unique nature of the issues in this case, 
moreover, its interest cannot be properly represented by the applicant. 
These matters are interrelated and must be considered together. 

The Licensing Board found that Citizens' statements concerning its 
ability to make a contribution were "vague and insufficient" and that" as 

I) agree with the majority that the five Section 2.714(a) factors are to be applied in the same manner 
in the evaluation of all tardy petitions, irrespective of whether the petitioner favors or opposes the licens
ing of a facility. ) also recognize that neither this Board nor the Commission has been readily disposed 
to substitute its judgment for that of a licensing board insofar as the balancing of the five factors is 
concerned. ) nonetheless believe that we have an obligation to take a somewhat closer look at a licensing 
board decision that has the effect of completely depriving Individuals or groups of an opportunity to par
ticipate in Commission proceedings. Cf, 10 C.F.R. § 2.714a, which permits immediate appellate review 
of licensing board orders denying a petition to intervene or a request for hearing in its entirety. 
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a consequence, it had failed to establish that its intervention could be ex
pected to assist in developing a sound record.2 My colleagues are of the 
same view. In my judgment, the petitioner has established to a sufficient 
degree that it can contribute to the development of the issues it seeks to 
litigate . 

. According to the petition to intervene, most of Citizens' members 
have experience in the field of nuclear power. Some of its members, in 
fact, work professionally in radiological emergency planning, including 
having participated in emergency planning drills in the northeastern 
United States and serving as members of federal radiological emergency 
response teams.3 Such expertise in the area -of nuclear technology ap
pears to be precisely the type of informational foundation .upon. which 
the Chicago Section of the American Nuclear Society was permitted to 
intervene on a discretionary basis following our remand in the Sheffield. 
case." Moreover, the contentions of existing intervenors now. admitted 
into litigation (45, 46, and 48 through 51)5 deal generally with accident 
and dose assessment and projection, and .specifically with the .role of 
Brookhaven National Laboratory personnel in making and communicat
ing those assessments and projections .. Obviously the nuclear and health 
physicists who work at Brookhaven and are members of Citizens are 
likely to be knowledgeable and helpful participants on those matters; . : 

Citizens' specific interest in developing these issues is clearly revealed 
in its filings. Its three proposed contentions make _ the following inter
related arguments. First, Suffolk County's existing civil defense' plan 
can easily be modified to make it applicable to radiological emergencies. 
Citizens indicates that it will show, in this connection, that Suffolk 
County is wrong when it claims that no emergency plan can be 
developed. Second, an emergency response volunteer force is available 
on Long Island, including many qualified staff members of the Brookha
ven National Laboratory. Citizens intends to show, in' this regard, that 
tlie inference by Suffolk County officials that these volunteer units 
would fail to perform assigried emergency duties is unfounded: Third". 

" : . . . ~ . 

2 LBP-83-42, 18 NRC 119 (] 983). 
3 Citizens' Petition (June 14, 1982) at 8. . 
"Set Licensing Board Order Granting Further Request for Leave to Intervene as a Matter of Discre

tion by the Chicago Section, American Nuclear Society (June 20, 1978) (unpublished), cited in Nuclear 
Englnttrlng Co. (Sheffield, lIIinois, Low-Level Radioactive Waste Disposal Site), ALAB-494, 8 NRC 
299, 300 n.l (]978). See also Public Service Co. of Oklahoma (Black Fox Station, Unita 1 and 2), 
ALAB-397, 5 NRC 1143, 1148 (]977), reconsideration denied. ALAB-402, 5 NRC 1182 (1977), where 
we agreed with a licensing board that an individual possessing a PhD in nuclear engineering, several 
years experience as a reactor engineer, principally in naval service, and additional knowledge gained as 
an academic researcher in the field of reactor safety, could make a valuable contribution on the issue of· 
whether a plant had sufficient structural integrity and safety redundancy to thwart a saboteur. 
S Set Licensing Board Special Prehearing Conference Order (August 19, 1983) at 19. 
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Citizens states that it will develop testimony and otherwise litigate the 
issue of LILCO's ability to rely on personnel from Brookhaven National 
Laboratory in case of emergency.6 

We must also bear in mind that Citizens' members, in addition to 
being scientists, are local residents who are neighbors of the proposed 
Shoreham plant. In the usual case, governmental representatives partici
pate in support of their own emergency plan and local residents routinely 
offer their conflicting views or perspectives. In the instant case, we are 
confronted with the opposite situation - a refusal by the local govern
ment to participate in emergency planning. I do not understand why the 
conflicting views or perspectives of local citizens are likely to be less 
helpful here. 

,Indeed, this case is a particularly compelling one for entertaining 
opposing citizen viewpoints. It appears that approximately 70 contentions 
or subcontentions have already been admitted for litigation.' Central to 
many of the issues raised by those contentions is the argument that the 
public will not accept LILCO standing in the shoes of local authorities in 
implementing an emergency plan. Contention 15, as admitted, is 
illustrative: 

Contention 15. Intervenors contend that LILCO is not considered by the public to 
be a credible source of information. More than 60 percent of the people in Suffolk 
County would not trust LILCO officials at all to tell the truth about an ~ccident .. .. . 
Persons are more likely to question, refuse to believe, disobey or ignore 'orders, ',. 
recommendations, or information that come from persons whom they do not be- ! 

Iieve than that from authorities they trust and consider credible. 

Because the public does not perceive LILCO as a credible source of information, 
protective action recommendations and other information disseminated by LILCO 
in an emergency will not be followed or believed by the public. Further, LILCO 
may be viewed hostilely as the source of the problem in the first place, or skeptically 
because the public will perceive that it is not in LILCO's financial interest to disclose 
all pertinent information. (Members of the public will perceive that LILCO will not 
disclose the seriousness of an accident due to fears of lower ratings in the financial 
markets, NRC sanctions, or a lower public image than already exists.) Therefore, 
people will be likely to disregard or disobey protective action recommendations or 
other emergency instructions disseminated by LILCO during an emergency. Interve
nors thus contend that the LILCO Plan cannot and will not be implemented, and 
accordingly, there can be no finding of compliance with 10 CFR Section 50.47 .••• ' 

6 See Draft Contentions Submitted by the Citizens for an Orderly Energy Policy, Inc. (June 22, 1983). 
Citizens originally proposed five contentions. It indicated at oral argument that it would abandon two of 
them. See App. Tr. 33. 
, See Special Prehearing Conference Order, note 5 (o(disscnting opinion), :supra. 
8 See Revised Emergency PlaMing Contentions (filed jointly by all intervenors) (July 26, 1983) at 

19-20 and Special Prehearing Conference Order, note 5 (ofdisscnting opinion), :supra, at 6. 
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Citizens' members, as local residents, can be expected to offer a view
point on this type of issue, and ask questions on cross-examination de
signed to elicit information, that would not likely be forthcoming in pre
Cisely the same fashion in the absence of their participation. 
":Local community and governmental advocates addressing one side'of 

a novel and controversial issue have been permitted to intervene in this 
case, one as recently as March of this year. I would certainly think the 
record will benefit from participation by community members represent
ing'the other side.' Given the fundamental thesis of many of the issues 
the opposing intervenors specifically seek to litigate, the participation of 
lodl'residents at the hearing under the sponsorship of the applicant 
simply cannot serve' as an effective substitute for their independent 
representation. , 
. rFirially~ as the majority notes, some of Citizens' members were also 
members of Suffolk Scientists for Cleaner Power and Safer 
Enviroillllent, which intervened in the construction phase of this case -
a matter unfortunately not brought to the Licensing Board's attention 
and, :thus, not considered by it, but of which we may obviously take 
notice.9 Suffolk Scientists attended the earlier sessions, presented 
evidence, conducted cross-examination, and was commended by the 
Lice'nsing Board in the earlier proceeding "for the diligence ... [it] dis
played in pleading. : . [its case.]"IO Although the two organizations are 
not identical, Citizens' members have a track record that lends additional 
support to their claim that they are likely to make a serious contribution 
to the development of the record. 

" I' " 

" . II. , .:1 

Admission,ofCitizens to the case is not likely to broaden the issues or 
delay the proceeding appreciably. To begin with, neither the Licensing 
Board .nor my colleagues find that a grant of Citizens' participation 
would broaden the issues, and clearly it will not. The Licensing Board 
did find, however, that Citizens' intervention could cause delay, and my 
coIleagu~s agree: I disagree with the approach the Licensing Board and 
the majority take regarding the factor of delay. I also disagree with the 
inferences they draw from the facts . 

. ' . 
9 Dr. Vance L. Sailor, for example, i5 a member of Citizens and was chairman ofSufTolk Scientists. 

10 Long Island Lighting Co. (Shoreham Nuclear Power Station), LBP-73-13, 6 AEC 271, 274-75, 306 
(J973). 
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As a threshold matter, I am uncomfortable with the majority's appar
ent conclusion that Citizens' burden is a particularly heavy one in the 
context of this case. Citizens is, even by the majority's reckoning, only 
four months late. Moreover, Citizens sought to intervene before 
emergency planning contentions had been filed. As we poinied out in 
our Greenwood decision: . 

Manifestly, the later the petition, the greater the potential that the petitioner's partic~ 
ipation will drag out the proceeding. I I (emphasis added) 

In other words, time lag is important only insofar as' it' increases the 
likelihood of delay. To the degree that my colleagues appear to attach in
dependent significance to the length of time by which Citizens' petition 
is late without regard to the impact of that tardiness on the current pos
ture of the case, their approach is inconsistent with Greenwood.12 

In my view, there must be some individualized application of the 
potential for delay to the facts of the case at hand. On the facts before' 
us, it is highly unlikely that significant delay will occur. To begin with, 
as even the staff acknowledges, Citizens has no incentive for delay. JJ In 
any event, Citizens is obliged to accommodate the needs of other parties 
in order to expedite the case. Furthermore, the emergency plaOlling 
phase of the case is still at a relatively early stage. When Citizens origi
nally filed its request, only informal discovery was taking place. The'in
tervention petition was filed before the deadline for submitting conten
tions concerning offsite emergency planning, and Citizens' proposed con
tentions were submitted at the same time as all other contentions. The 
pendency of this appeal has necessarily delayed entry of Citizens into 
the case but discovery is still in progress and will not be completed until 

11 LBP-83-42, 18 NRC 120, quoting Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), 
ALAB-476, 7 NRC 759, 762 (]978). . 
12 The majority, purportedly by way of dictum, alludes to the fact that Citizens had a "stake in the out
come" of the proceeding as early as 1976, see p. 398, supra. SO that the SulTolk County announcement 
"simply added a new dimension to the emergency planning issue that had long been an ingredient ofthc 
proceeding that commenced in 1976." See p. 397, supra. They also refer to Citizens' request as seeking 
to "enter a proceeding many years after it commenced ..•• " See note SO, supra. If the majority is imply
ing that Citizens' burden of gaining entry is greater because it had 8 cognizable interest in the outcome 
of the case as early as 1976 requiring it to seek to intervene at that stage, I disagree. The 1976 date is ir
relevant to determining good cause. As the Commission recently observed, "recent events may be a 
key factor In establishing 'good cause,''' Metropolitan Edison Co. (Three Mile Island Nuclear Station, 
Unit No. I), CLI-83-25, 18 NRC 329, 332 (I983), and the Licensing Board quite properly considered 
Citizens' request in the context of the Catawba decisions dealing with the formulation of contentions 
based on newly discovered information. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), 
ALAB-687, 16 NRC 460 (]982), rev'd In part, CLI-83-19, 17 NRC 1041 (]983). This is not a situation 
where a litigant "slept on its rights." Citizens could not have reasonably foreseen In 1976 that the special 
facts it now seeks to litigate would have arisen during the course of the case. 
JJ NRC StalT Brief In Opposition to Citizens' Appeal (August 24,1983) at 11. 
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October 14. The hearing will not begin until December 514 and Citizens 
has agreed to comply with all procedural time limits. 

A second prong of my colleagues' argument regarding delay is that 
Citizens' introduction into the case at this stage might trigger requests 
for discovery by other parties. I agree fully that Citizens' participation 
would inject the possibility - although not the inevitability - that some 
delay may occur. IS I am not prepared to assume, however, either that ex
isting parties would use the fact of Citizens' late intervention as an 
excuse to engage in dilatory tactics or that the Licensing Board would 
prove incapable of controlling inexcusable or unnecessary delay. I also 
think that it is a bad precedent to suggest that we accord existing parties 
a de facto veto right over late intervention requests based on the specter 
that they will utilize the fact of such intervention as an excuse for delay. 

In any event, I have no reason to believe that any delay will be 
significant. Citizens seeks to litigate only three contentions and will ap
parently present only two witnesses. Some additional discovery of these 
witnesses may be required but there has been no demonstration that 
such discovery need be disruptive. There are already six participants in
volved in the case, litigating 70 contentions or subcontentions, and the 
staff indicates that "the hearing is already anticipated to be a very long 
one."16 In my judgment, any incremental delay associated with Citizens' 
participation is likely to be slight. Indeed, the applicant, which has the 
most to lose in the event of untoward delay, seems prepared to accom
modate any extension that may ensue as a result of Citizens' 
intervention. 17 . 

III. 

Citizens' failure to intervene earlier does not warrant a denial of its pe
tition in light of the important public benefits likely to accrue from 
intervention. To be sure, the original Federal Register notice in this pro
ceeding required the filing of intervention' requests in 1976. At that 
time, however, NRC approval of state or local emergency plans was not 

14 See Revised Special Prehearing Conference Order of August 30, 1983, at 2·3 (unpublished). 
IS At oral argument, LlLCO's counsel suggested that over the course of this proceeding discovery has 
gone on while hearings were also being conducted. App. Tr. 102. Such an approach might be successful 
if discovery of Citizens' 'witnesses is desired. 
16NRCStaffBriefat 11. 
17 The Licensing Board found that there were no other means by which Citizens could protect its interest 
but accorded little weight to this factor in the balancing process. It also found that Citizens had failed to 
establish that LlLCO could not represent its interests, a finding with which I disagree. To the extent 
these factors are considered in the balance, they weigh in favor of intervention. 
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a condition of nuclear power plant licensing. It was only in July of 1979, 
in the wake of the accident at Three Mile Island, that the Commission 
even began to examine the need for emergency plans as a condition for 
issuing a license.18 The first set of regulations establishing mandatory 
emergency planning requirements became effective on November 3, 
1980.'9 It seems clear, therefore, that a request to intervene to address 
such new emergency planning issues would not have been rejected as 
late had it been submitted in 1980. 

Moreover, as my colleagues concede for decisional purposes, the 
ramifications of the emergency planning issues in this case changed dra
matically with Suffolk County's announcement in February of this year 
that it no longer intended to support the emergency plan.20 Thus, just 
like the Licensing Board, they start the clock running in February 1983, 
for the purpose of determining "good cause," and find that Citizens is 
essentially only four months late. 

I am not convinced that February 1983 is the proper starting point for 
considering whether Citizens has established good cause for filing late. 
The filing of Suffolk County's motion genuinely called into question 
whether or not any hearing on emergency planning issues was even 
likely to take place. The Licensing Board ruled on the motion on April 
20, 1983, concluding that the case could proceed in the absence of a 
governmentally-approved emergency plan. The Board nevertheless 
recognized that the issue was a novel one and that the Commission's 
regulations and underlying legislation might dictate an opposite result. 
Accordingly, it referred the matter to the Appeal Board, and Chairman 
Rosenthal, acting in his capacity as chairman of the Panel, referred it 
directly to the Commission for disposition.21 The Commission decided, 
on May 12, 1983, that the case could go forward, and LILCO submitted 
its alternate emergency plan on May 26. Citizens' petition was filed on 
June 14. Plainly questions regarding whether or not a hearing would be 
held were not resolved until the Commission's May 12 decision, and 
Citizens could not reasonably have been expected to take a position for 
or against the adequacy of the applicant's plan until some time after it 
was first made available for public review on May 26. In my judgment, 

\8 See 44 Fed. Reg. 41,483 (1979). The July 17, 1979 issuance was an advance notice of proposed 
rulemaking which asked such fundamental and threshold questions as "What should be the basic objec
tives of emergency planning .•• To what extent should these objectives be quantified ••• (and) What 
constitutes an effective emergency response plan for State and local agencies .•. 1" 
19 See 45 Fed. Reg. 55,402 (980). 
20 See p. 398, supra. 
21 See LBP-83-2I, 17 NRC 593 (1983) and Appeal Panel Chairman's Order of April 26, 1983 
(unpublished). 
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Citizens' petition to intervene was tendered with the requisite degree of 
promptness. 

IV. 

One additional matter tilts the balance in favor of intervention in this 
case. My colleagues decline specifically either to address Citizens' right 
to intervene in this proceeding or to determine whether intervention is 
warranted as a matter of discretion. They believe the case can be decided 
on the independent issue of lateness. 

I view this matter somewhat differently. I agree with my colleagues 
that issues not necessary to decisions ordinarily should not be reached 
on appeal.22 In the instant case, however, my conclusion that Citizens 
should be allowed to intervene late is colored by a judgment that they 
should be permitted to participate either because they have standing or, 
if not, as an exercise of administrative discretion. In other words, if I 
were convinced that Citizens should not be allowed to intervene, I 
would be more willing simply to join with my colleagues in dismissing 
Citizens' petition as late. (This may also be an implicit factor in the 
majority's decision. In any event, I find it difficult to divorce the two 
issues,) As a result, and unlike my colleagues, I must set out a few brief 
observations on the issue of standing and discretionary intervention. 

Generally speaking, the Commission applies the test of standing enun
ciated by the courts.23 The Commission's precedent has evolved essen
tially in the context of individuals or groups opposing applications.24 As 
far as I am aware, we have been called upon'only once - in the Sheffield 
case - to address the question of the standing of a group seeking to 
support an application. Our opinion in that case indicated that the same 
test should be applied whether prospective intervenors support or 
oppose the grant. Although I find it unnecessary to decide whether or 
not Citizens has standing to intervene, it seems to me that the facially 
neutral principle announced in Sheffield may have the practical effect of 
routinely excluding one segment of the public, I.e., individuals or groups 

22 See the majority opinion in Armed Fort:rs Radiobiology Research Institute (Cobalt·60 Storage Facility), 
ALAB-682, 16 NRC ISO, ISS (1982), in which I joined, and my separate opinion in Metropolitan Edison 
Co. (Three Mile Island Nuclear Station, Unit No. n, ALAB-698, 16 NRC 1290, 1323 (1982), rev'd. 
CLI·83·22, 18 NRC 299 (1983). 
23 Portland General EIectrJc Co. (Pebble Springs Nuclear Plant, Units I and 2), CLl·76·27, 4 NRC 610 
(1976). 
24 Su, e.g., Ten Applications for Low·Enrlched Uranium Exports to EURA TOM Member Nations, 
CLI.77.24, 6 NRC 525, 529 (1977); Allied·General Nuclear Servl«s (Barnwell Fuel Receiving and Slor· 
age Station), ALAB·328, 3 NRC 420 (1976); Long Island Lighting Co. (Jamesport Nuclear Power 
Station, Units I and 2), ALAB·292, 2 NRC 631 (1975). 
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favoring the grant of applications, from presenting their views on health 
or safety matters unless we adopt a hospitable attitude toward interven
tion as a matter of administrative discretion. 

Strict application of the judicial standards to administrative proceed
ings is not required by statute or the Constitution.25 The approach has 
been used by the Commission for somewhat the same reason that it has 
been employed by the courts, i.e.,' to guarantee that the decisional proc
ess "benefits from the concrete adverseness brought to a proceeding by 
a party who may suffer injury in fact by Commission licensing action 
•••• "26 Moreover, the standing test as applied by the courts is calculated 
in part to ensure that the federal judiciary will not become a forum for 
deciding "abstract questions of wide public significance ... [where] 
other governmental institutions may be more competent to address the 
questions and ... judicial intervention may be unnecessary to protect in
dividual rights. "27 In considering the related questions of standing and 
discretionary intervention, we should not overlook those underlying 
purposes. 

It is clear that Citizens is in the right forum and does not seek to liti
gate an abstract question. Its interests cannot be protected elsewhere. It 
seems to me, therefore, that the purposes of the Commission's standing 
precedent will' be better served by grant of Citizens' petition than by 
denial. 

v. 
In retrospect, it might have been preferable had Citizens sought to 

enter the proceeding at the time Suffolk County filed its motion. In its 
brief Citizens suggests that it did not seek to intervene at that time be
cause it was unclear whether or not any hearing on the license applica
tion would in fact take place.28 We have held that it is primarily an inter
venor's contribution to the evidentiary record, rather than its views on 
legal issues, that are determinative when considering petitions to inter
vene late.29 The issues before the LiCensing Board and the Commission 
in connection with Suffolk County's motion were purely legal. It was not 

25 See Konlag. Inc .• Village of Uyak v. Andrus. 580 F.2d 601 (D.C. CirJ, cere. denied. 493 U.S. 1052 
(1978); Pebble Springs. note 23 (dissenting opinion), supra. 4 NRC at 613. 
26 Pebble Springs. note 23 (dissenting opinion), supra. 4 NRC at 613. 
27 Warth v. Seldin. 422 U.S. 490, 500 (1975). 
28 Citizens"Brief at S. 
29 Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station, Unit I), ALAB·671, IS 
NRC 508, 513 n.l4 (1982). 
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entirely unreasonable, therefore,' for Citizens to have awaited the out
come of the Commission's deliberations, and the filing of the LlLCO 
plan, before seeking to participate in the case. 

In any event, the failure even to establish good cause for late interven
tion does not foreclose the possibility of intervention altogether.30 Given 
my view that Citizens can be expected to participate constructively in de
veloping the record on a unique issue of first impression, and can do so 
with only minimal delay, I would, on balance, grant the petition to 
intervene. 

APPENDIX 

Appellate decisions on licensing board action granting or denying late-./iled pe
titions/or leave to intervene under 10 C.F.R. § 2.7U(a) 

A. Decisions in which an appeal board or the Commission a/firmed 
a licensing board's denial of a late-filed petition to intervene: 

1. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, 
, Unit 2), ALAB-707, 16 NRC 1760 (1982). 

" 2. Mississippi Power & Light Co. (Grand Gulf Nuclear 
Station, Units 1 and 2), ALAB-704, 16 NRC 1725 
(1982). . 

3. Houston Lighting and Power Co. (Aliens Creek Nuclear 
Generating Station, Unit 1), ALAB-671, 15 NRC 508 
(1982). 

4. Puget Sound Power and Light Co. (Skagit Nuclear Power 
Project, Units 1 and 2), ALAB-559, 10 NRC 162 (1979), 
vacated as moot, CLI-80-34, 12 NRC 407 (1980). 

5. Carolina Power and Light Co. (Shearon Harris Nuclear 
Power Plant, Units 1-4), ALAB-526, 9 NRC 122 (1979). 

6. Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 
3), ALAB-431, 6 NRC 460 (1977). 

7. Duke Power Co. (Cherokee Nuclear Station, Units 1, 2 
and 3), ALAB-440, 6 NRC 642 (1977). 

8 Tennessee Valley Authority (Browns Ferry Units 1 and 2), 
ALAB-341, 4 NRC 95 (1976). 

9. Project Management Corp. (Clinch River Breeder Reactor 
Plant), ALAB-354, 4 NRC 383 (1976). 

30 Nuclear Fuel Serva,. Inc. (West Valley Reprocessing Plant), CLJ-75-4, J NRC 273 (1975); Virginia 
Electric and Power Co. (North Anna Station, Units J and 2), ALAB-289, 2 NRC 395,398 (1975). 
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10. Long Island Lighting Co.· (Jamesport Nuclear Power 
Station, Units 1 and 2), ALAB-292, 2 NRC 631 (1975). 

11. Virginia Electric and Power Co. (North Anna Station, 
Units 1 and 2), ALAB-289, 2 NRC 395 (1975). 

12. Boston Edison Co. (Pilgrim Nuclear Generating Station, 
Unit 2), ALAB-238, 8 AEC 656 (1974). 

13. Duquesne Light Co. (Beaver Valley Power Station, Unit 
2), ALAB-208, 7 AEC 959 (1974). 

14. Iowa Electric Light & Power Co. (Duane Arnold Energy 
Center), ALAB-I08, 6 AEC 195 (1973). 

B. Decision in which an appeal board or the Commission reversed 
a licensing board's denial of a late-filed petition to intervene: 

1. Nuclear Fuel Services, Inc. (West Valley Reprocessing 
Plant), CLI-75-4, 1 NRC 273 (1975). 

C. Decisions in which an appeal board or the Commission affirmed 
a licensing board's granting of a late-filed petition to, interyene: 

1. Detroit Edison Co. (Greenwood Energy Center,' Units 2 
and 3), ALAB-476, 7 NRC 759 (1978). 

2. Florida Power & Light Co. (St. Lucie Nuclear Power Plant, 
Unit No.2), ALAB-420, 6 NRC 8 (1977), affd, 
CLI-78-12, 7 NRC 939 (1978). . ,,, ~ 

3. Virginia Electric and Power Co. (North Anna: Power 
Station, Units 1 and 2), ALAB-342, 4 NRC 98 (1976): ~.I 

4. Public Service Co. of Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and 2), ALAB-339, 4 NRC 
20 (1976). 

5. Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), ALAB-223, 8 AEC, 241 
(1974). 

D. Decisions in which an appeal 'board or the CommissIon 
reversed a licensing board's granting of a late-filed petitiori'io . ,,~ . ,~ . 
mtervene: . 

1. South Carolina Electric and Gas Co. (Virgil C. Summ~r 
Nuclear Station, Unit 1), ALAB-642, 13 .NRC 881 
(1981). . . . .... ;:: 

2. Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit 2), ALAB-384, 5 NRC 612 (1977). 
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TEXAS UTILITIES GENERATING 
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(Application for 
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September 1, 1983 

, Intervenor's motion to reopen the record on a portion of a 
contention, after findings had been required to be filed on that portion, 
is denied as untimely. The Board further decides that it will not reopen 
the record itself, in the interest of compiling a complete record, because 
intervenor had not persuaded it that the material raises a serious safety 
matter that would not otherwise be considered. 

In a separate matter, a motion to strike non-record material is denied 
because the Board may ignore materials that are not in the record and 
nothing is gained by striking those materials. 

RULES OF PRACTICE: MOTION TO REOPEN 

When findings have been required concerning an aspect of an admit
ted contention, a motion to reopen may be granted only if it is timely 
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and raises an issue of substance. The Board may' take up late matters 
itself, but it must first be persuaded that they are essential to the 
determination of an important safety issue. 

RULES OF PRACTICE: MOTION TO REOPEN 

. Unexpected events in the course of a hearing do not provide grounds 
for late-filing documents two months after the close of the hearing. 

RULES OF PRACTICE: MOTION TO STRIKE 

Extra-record materials need not be struck from the Board's files, as 
the Board may merely ignore those materials in reaching its decision. 

MEMORANDUM AND ORDER 
(Motions to Reopen the Record and to Strike) 

, Citizens Association for Sound Energy (CASE) has requested that we 
permit it to supplement the record in regard to Walsh/Doyle 
allegations. I Because we have already required the parties to file findings 
of fact and conclusions of law on this subject, which has been fully heard 
in an evidentiary hearing, we consider this motion to 'be in the nature of 
a motion to reopen the record. Furthermore, with the exception of a few 
matters of which we may take cognizance whether or not they are part of 
the evidentiary record, we have decided to deny CASE's request. 

Texas Utilities Generating Company, et 01. (applicant) has requested 
that we strike CASE's "extra-record" sUbmittals.2 We have decided to 
deny this motion, believing that we have already expressed our views on 
this general subject in LBP-83-48, 17 NRC 236 (1983), in which we ad
monished CASE to present materials to us in an orderly fashion and not 

. in dribs and drabs.3 

I Mollon ofSn3/S3 (hereinafter Molion 10 Reopen) • 
. 2 Applicants' Motion to Slrike Intervenor's EXlra·Record Submittals (August 12, 1983). 

3 Desplle language In LBP·S3-48 lhat could be Interpreted 10 the contrary, parlies have an obligation to 
Inform us of significant developments that are relevant to the case. 
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I. MOTION TO REOPEN THE RECORD 

When a party moves to reopen the record on an issue that is part of an 
ongoing' proceeding, it must demonstrate that its motion is timely and 
that it raises an issue of substance.· In this instance, CASE has 
demonstrated - through its candor - that portions of its motion are 
not timely. Much of the material it now seeks to introduce was in its 
possession during the hearing that terminated two months ago.s CASE 
claims that the method of procedure at that hearing was confusing to it, 
and the Board is concerned that CASE was not represented by a lawyer 
and that there may be some validity to this assertion.6 However, if 
CASE had important material to introduce it should have been able to 
inform the Board at some time during the trial (even if not at the ap
propriate time) and we would have let it take things out of order; or 
CASE should have discovered its need for this material in the week im
mediately following trial, when beginning to prepare its findings pursuant 
to the directions of the Board. 

We have been impressed by CASE's diligence, acting as volunteers 
without pay, in pursuing its case. However, there simply is no acceptable 
excuse for waiting this long. Indeed, the passage of time, during which 
this material slipped from CASE's minds, detracts from CASE's claim 
that this material is essential to its case. 

The standard governing reopening of the record is an important one. 
Hearings'must not be open-ended. Even in cases as important as this 
one, there must be some point at which a hearing has an end. 
Furthermore, there must be a strong incentive for a party to raise all im
portant matters at a hearing so that they may be subject to cross
examination and rebuttal and to clarifying questions from the Board. Par
ties must also be able to prepare their findings with a common under
standing of the evidentiary record. 

4 Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 2). ALAB.86, S AEC 376 (1972); 
Cleveland Electric illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP.83·52, 17 NRC 256 
(1983); see also Consumers Power Co. (Midland Plant, Units 1 and 2), LBP·83·50, 17 NRC 242, 248 
(1983). 
S Motion to Reopen at 2. 
611 often happens that a trial unfolds in an unforeseeable fashion, requiring trial counsel to be flexible. 

In this instance, CASE was not represented by counsel and what occurred was less foreseeable than is 
generally the case. At Tr. 6476 ff., the Board decided to expedite cross·examination by asking Mr. 
Walsh, CASE's technical interrogator, to explain his concerns to the Board so that it could assist him or 
ask the questions itself. (The Board explained that if Mr. Walsh thought surprise essential to any part of 
his interrogation, he should explain that and would be permitted to proceed by himself,) The reason for 
this unusual procedure, which the Board requested comments on and to which no party objected (Tr. 
6477), was that intervenors had made highly inefficient use of documents in cross·examination the day 
before and the Board was determined to get at the truth in a more expeditious fashion. (See also Tr. 
6486·89 for an example of how this worked.) 
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In nuclear plant licensing cases, there is an exception to the standards 
for reopening, but we must be cautious lest the exception become an 
open gate. This exception arises because of the responsibility of the 
Licensing Board'to see that the record is complete. However. the Board 
must be persuaded that a serious safety matter is at stake before it is ap
propriate for it to require supplementation of the record.' In no instance 
has CASE persuaded us that the material it seeks to introduce has raised 
a serious safety matter that would not be adequately considered unless 
the material were admitted into our record. 

CASE's failure to persuade the Board that these new matters are seri
ous also is a 'reason why newly discovered information that is part of 
CASE's filing may not now be admitted in our record. CASE has not 
demonstrated that these new matters are issues of substance. 

On the other hand, CASE's filing indicates that it may have some mis-
understanding about what need be in the evidentiary record. In 

'particular, it is not necessary for legal materials - including the Standard 
Review Plan, Regulatory Guides, documents constituting staff 
guidance, and industry code sections applicable to Comanche Peak - to 
be in the .evidentiary record. These are the materials that the Board 
must use to interpret the facts properly. Past practice of the Appeal 

,Board indicates that it looks at such materials even if they were not con
sidered by the Licensing Board, so there is no point in our providing a 
stricter standard of "proof' at the trial level. 8 Furthermore, there is no 
unfairness to applicant or staff in allowing the introduction of legal 
standards, as these parties are required to apply these standards and 
should be familiar with them. 

Another possible misunderstanding CASE may be under is that mat
ters of common knowledge need not be demonstrated by proof. For 
example, CASE would not have to prove the laws of multiplication or 
Boyle's Law. On the other hand, many matters appearing in textbooks 
are not matters of common knowledge. If, for example, our record con
tains contrary expert opinion, or if another party introduces a contrary ci
tation to a textbook or article, this commonsense exception to the need 

, to prove matters does not come into play. 
Some of the materials CASE has filed are regulatory materials, and we 

will consider those. Textbooks and studies that were not properly intro-

'In Perry, note 4, supra, at 17' NRC 258, the Board stated that "[w)hen new information is submitted 
to this Licensing Board, we have the responsibility to review the information and decide whelher II casu 
slif./iclenl doubl on Ihe safety of Perry so Ihal 113 Irr/erenres mUSI be logically and reasonably addreSMd and 
resolved . • (Emphasis added.) 
8 See, e.g., Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB·725, 17 NRC 562, 567-68 

(1983). 
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duced into evidence will not, however, ordinarily be considered. We will 
consider such materials only if our review of them, in light of the entire 
record (including applicant's rebuttal), persuades us that the matter 
being proved is a matter of common knowledge. 

II. MOTION TO STRIKE 

Applicant's Motion to Strike leans heavily on the following language 
of this Board, under its previous Chairman: 

This Board is presiding over an adjudicatory trial-type hearing and intends to 
manage these proceedings fairly and efficiently. It does not propose to allow itself to 
become distracted from the purposes of that hearing by prolix motions which are ir
relevant to the issues and which are largely beyond the scope of the Board's function 
or jurisdiction.9 

We agree with this statement but come to the opposite administrative 
conclusion concerning the need to strike filings from our record. (We do 
not consider ourselves bound by decisions of a prior Board Chairman 
concerning matters that are administrative in nature.) We will not be dis
tracted from the purposes of the hearing. However, a licensing board is 
not intended to be cloistered. We read newspapers and magazines. We 
receive and read NUREGs and studies. We receive notifications from 
parties regarding significant events. We appear at Limited Appearance 
Statements. We receive unsolicited mail from the public. 

Under these circumstances, we do not think that anything is gained 
from "striking" from the record. Indeed, we prefer to retain whatever 
we have received so that we will have complete records. 

This decision does not, however, comprise a retreat from our decision 
of August 15, 1983, that we will not grant a motion to supplement the 
record on a matter that is not yet ripe for trial. We cling to the belief 
that parties have a responsibility to present an orderly case to this 
Board. to Furthermore, we agree with applicant that if a party is engaged 
in extra-record activities, this may count against it (although not always 
being determinative) in weighing whether or not to grant a motion for 
an extension of time. 

We urge the parties to exercise self-restraint in making extra-record 
filings, but we will not grant applicant's Motion to Strike at this time. 

9 Memorandum and Order (unpublished), March I, 1983, a14. 
10 LBP-83-48, 17 NRC 236 (1983). 
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ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 1st day of September 1983, 

ORDERED 
1. Citizens Association for Sound Energy's Motion to Supplement the 

Record (in Regard to Walsh/Doyle Aliegations) is denied, without preju
dice to its relying on appropriate legal materials .or on common 
knowledge. 

2. Texas Utilities Generating Company, et al.'s Motion to Strike Inter
venor's Extra-Record Submittals is denied. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 
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The Licensing Board denies motions for summary disposition of a con
tention relating to safe operation of the spent fuel pool at the Catawba 
facility. The'Board grants a related motion concerning the environmental 
effects of the spent fuel pool. The Board denies a motion for sanctions 
based merely upon one party's impermissibly narrow reading of a 
contention. 
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MEMORANDUM AND ORDER 
(Ruling on Applicant and Staff Motions for Summary Disposition 
of Contentions 16 and 19 and on Palmetto Motion for Sanctions) 

I. MOTIONS FOR SUMMARY DISPOSITION OF 
CONTENTION 16 

Palmetto Alliance Contention 16 reads as follows: 

Applicants have not demonstrated their ability safely to store irradiated fuel assem- • 
blies from other Duke nuclear facilities so as to provide reasonable assurance that " 
those activities do not endanger the health and safety of the pUblic. 

On the basis of Palmetto Alliance's responses to interrogatories, Ap
plicants' motion for summary disposition characterizes this contention' 
as consisting of three parts (Motion at 1): -

A.1. The design of the Catawba enlarged pool has not adequately ac
commodated the expanded heat load; 

A.2. The potential for cask drop and fuel handling accidents is 
increased; 

A.3. The potential for aircraft crashes to threaten public health and 
safety is increased. ' 

Relative to Part A.l, Applicants proffer "material facts to which there 
is no genuine issue to be heard." (Applicants' Motion H-B through H); 
relative to Part A.2, seven more material facts (II-I through 0) are 
proffered; and relative to Part A.3, material facts H-P and II-Q are 
proffered. These submissions are supported by affidavits from Duke 
Power Company employees A.L. Snow, M.S. Tuckman, andM.C. 
Green. 

The Staff's motion for summary disposition of Contention 16 focuses 
on three principal areas: (1) criticality; (2) the ability of the spent 'fuel 
pool cooling system to remove decay heat and to maintain adequate 
levels of water; and (3) the ability of Applicants to move spent fuel 
casks into and out of the spent fuel storage facility" without causing 
damage either to the assemblies being moved or to assemblies in the 
spent fuel pool. The Staff also considered whether removal of spent fuel 
assemblies from the casks presented any safety concerns. The Staff 
"statement of material facts" includes 8 statements on the criticality 
area (5-12); 18 on the cooling system (13-30); and 8 on cask handling 
(31-38). Material Fact No. 39 deals with doses to workers, and No. 40 

422 



makes a legal conclusion. The Staff's submission is supported by affida-
vits from NRC employees A. Singh and K.N. Jabbour. , 

In its answer of August 5, 1983 Palmetto Alliance reiterates its con
cern about Duke Power Company's "Cascade Plan" for moving spent 
fuel from one station to another and poses general questions about the 
cooling ca'pacity of the enlarged fuel storage area and the risks associated 
with the handling of large numbers of spent fuel casks arriving from 
other sites. Its general argument involves not only Contentions 16 and 
DES 19, but also several other contentions which this Board has already 
rejected. See LBP-82-16, 15 NRC 566 at 578-81; Memorandum and 
Order of February 25, 1983, LBP-83-8B, 17 NRC 291. We caution Pal
metto Alliance against further attempts to reintroduce issues, such as 
the management and transport of spent fuel from other power stations, 
which are outside the scope of this proceeding. 
, More to the point, Palmetto Alliance has provided as a part 'of its 
answer to Contention 16 a list of material facts as to which they allege a 
genuine issue. We read these "material facts" as an attempt to contro
vert those of the StafT and Applicants, even though they are little more 
than assertions, unsupported by affidavits by experts. Indeed, Palmetto 
Allhince states that: "UtI employs no persons competent to testify 
either from personal knowledge ,or on the basis of expert opinion to the 
matters addressed in the affidavits of the employees of the NRC or 
Duke Power Company." (Affidavit of counsel for Palmetto Alliance at 
2.) 

Palmetto asks for a continuance to give it additional time to obtain af
fidavits to support its position. Palmetto states that it has found two 
experts, Dr. Marvin ResnikofT and Mr. Lindsay Audin, to perform the 
needed analysis. We deny this request for a continuance primarily be
cause it is untimely. Palmetto has been on notice for many months that 
it would probably face a summary disposition motion on this highly 
technical contention, and that it had no technical expertise to support its 
position. Furthermore, the motions themselves - which Palmetto al
leges contain new technical materilil - were served on July 8, almost a 
month before the continuance was finally requested on the same date 

,that Palmetto's response to the motion was due. Beyond that, the con
tinuance request is open-ended. We are not being asked for an additional 
week, or month, or for any specific period, but apparently for however 
long it may take to secure the desired affidavits . 
. , In view of the fact that we are denying the motions for summary dis
'position in several respects as ,explained hereafter, it does not appear 
that Palmetto is being significantly disadvantaged by our denial of its 
continuance request. We hope that Palmetto will be able to obtain the 
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assistance of necessary experts in the presentation' of its case on these 
technical contentions. ' 

A. Adequacy of the Spent Fuel Pool Cooling System 

1. Under Normal and Maximum Heat Load Conditions 
- , 

The Staff affiants (, 10) state that the pool water temperature can be 
maintained at less than 105°F with two cooling trains operating, assum
ing maximum heat load 'of 39 X 106 Btu/per hour (emphasis added). 
This temperature is also maintained when storing Oconee and McGuire 
spent fuel. The "maximum" increase in heat load due to storing Oconee 
and McGuire fuel is less than 2%. It states further that the cooling 
system is designed to maintain a pool temperature below 150°F with a 
heat load of 42.7 X 106 Btu/per hour. 

Applicants' Material Fact C maintains that the spent fuel pool cooling 
system satisfies GDC 44 and 61; that the failure of one train will not 
compromise the design temperature under normal conditions; and that 
under abnormal conditions [maximum heat load?] consideration of fail
ure of either train is inappropriate (emphasis added). 

Palmetto Alliance questions how the inventory of spent fuel in the 
Catawba pool can be more than double that planned at the CP stage 
without increasing the effectiveness of the cooling system and how 
adding such a substantial amount of spent fuel from Oconee and Mc
Guire only increases the heat load by 2%. (Material Facts 27, 28, 29 and 
pp. 10 and 11). 

In view of the enigmatic statements of the Applicants and Staff relative 
to cooling capacity under various combinations of normal, maximum, 
and abnormal heat loads, with and without Oconee -and McGuire spent 
fuel and with one or both cooling trains operating, we find that the evi
dence does not establish the absence of a genuine issue. The portions of 
the Applicants' and Staff's motions which concern the ability of the 
spent fuel pool cooling system to maintain the anticipated pool water 
temperature, with Oconee and McGuire fuel, at or below the Staff's ac
ceptance criteria are denied. 

2. Under Abnormal and Accident Conditions 

If the spent fuel pool cooling system should fail to perform its 
function, for whatever reason, the temperature of the pool water could 
rise above the acceptance criteria value (lSO°F) and might eventually 
boil. Applicants' affiant (M.C. Green at pp. 1 and 2) explains that the 
fuel pool liner will not rupture at 150°F and that the leak-tight integrity 
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of the liner system would be maintained at 210°F. He further states that 
if the liner plate did fail, calculations indicate a total outflow through all 
cracks of less than one-half gallon per day. 

Palmetto Alliance (Material Facts 10, 11, and 12) controverts the Ap
plicants' statement but offers no evidence or rationale for the opposite 
view. The Staff's motion does not address this matter. 

Finding no basis for Palmetto Alliance's position we grant Applicants' 
motion in respect to the integrity of the pool liner and leakage from 
cracks in the structure. 

The Staff's Material Fact No. 25 states that 

Applicants' analysis of the consequences of failure of both cooling trains, assuming 0 

no makeup water is supplied and the maximum decay heat production rate, showed 
that it will take 72 hours before the fuel assemblies would be uncovered; this affords 
ample time under any foreseeable conditions to initiate makeup water replacement 
to maintain the water level in the pool. 

Palmetto Alliance asserts that, in the event of an accident, the stored 
fuel assemblies will not remain covered for 72 hours (Material Fact 4), 
that 72 hours is not sufficient time to initiate corrective action (Material 
Fact 8), and that manually initiated sources cannot provide virtually un-

o limited makeup water for the pool (Material Fact 9). 
The Applicants state that NRC recognizes that 72 hours is sufficient 

(Motion at 8, 9) and that the manually initiated makeup water supply 
sources can provide virtually unlimited makeup (A.L. Snow, , 8). 

However, as support for 72 hours being sufficient to take corrective 
action, Applicants cite 10 C.F.R. Part SO, Appendix R, II.L.S and FSAR 
§ 9.1.3.3.1. We read Appendix R to be associated with fire protection. 
Further, FSAR 9.1.3.3.1 states that "the fuel assembly would remain 
covered for the required 72 hours to meet sabotage requirements" 
(emphasis added). FSAR 9.1.3.3.1 goes on to read: 

The time [72 hours] takes into account 26 gpm being removed from the pool for 
reactor coolant makeup and that the fuel pool boils after approximately 24 hours. 
The large heat capacity of the fuel pool and the slow heat up rate provide enough 
time for maintenance to assure adequate cooling for multiple component failures 
including the above, complete loss of cooling. 

We find that a genuine dispute exists concerning the validity of the 
72-hour time calculations and whether there will be sufficient time to 
take corrective action needed to prevent uncovering of the fuel 
assembly. This aspect of the Applicants' and Staff's motions is denied. 
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· B. Criticality , 
This area is not a distinct part of the Applicants' motion but is men

tioned briefly in relation to the dropping of a spent fuel cask (M.C. 
Green, " 8, 9, 10 and 11). As we read Mr. Green's affidavit, GDC 62 
is satisfied because the dropping of a spent fuel cask onto spent fuel as
sembly cannot happen. 

The Staff's motion treats the potential for criticality in much greater 
depth (Material Facts 5-12) but acknowledges that "the Staff did not per
form any direct calculations of the reactivity of spent fuel storage ar
rangements within the racks but a comparison was made to the design of 
the spent fuel racks in other plants." The Staff also states that "the Ap
plicants performed an analysis which showed that criticality will, remain 
below 0.95 ... for any configuration of the fuel storage in the Catawba 
pool that would involve fuel from McGuire or Oconee facilities." 
(Affidavit, , 9). 

Palmetto Alliance maintains that a kerr of 0.95 or less does not provide 
an adequate margin to preclude criticality (Material Fact 20), and that 
the fuel storage arrangement at Catawba is not adequate to maintain an 
acceptable margin to criticality (Material Facts 22, 23, 24). They also 
challenge the Staff's use of comparative, rather than direct, calculations 
(Material Fact 21) and the Applicants' analysis of configurations involv
ing fuel from McGuire and Oconee. Palmetto Alliance's assertions are 
not supported by affidavits of experts or other evidence. 

Considering the unusual size of the expanded Catawba fuel storage 
facility, it is not self-evident that the reactivity of the spent fuel storage 
arrangement can be adequately assessed by a comparison to other plants 
rather than by a design-specific calculation. Further, the Staff does not 
indicate whether the Applicants' analysis of configurations of spent fuel 
from McGuire and Oconee received any independent review. Thus the 
evidence does not establish the absence of a genuine issue to be heard 
and the portion of the Staff's motion concerned with criticality is denied. 

C. Cask Drop 

Applicants maintain that it is physically impossible for a cask to drop 
into the spent fuel pool (Motion at 10). This position, which relies 
heavily on mechanical stops to prevent the cask crane from being 
moved into the fuel pool area, is supported by the affidavit of M.C. 
Green (n 8-12 and FSAR 9.1.2.3). 

The Staff's motion (Material Facts 31-38 and somewhat more lucidly 
the Affidavit at §§ 14-17) explains that the safe handling of heavy loads 
is assured by a two-phase approach. First, by a set of general guidelines 
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identified in NUREG-0612; and second, by requiring extra "features" 
where evaluation indicates that the potential consequences of a load 
drop could be "significant." The Staff affidavit at , 16 states that "- the 
Applicant has committed to implement the measures in [affidavit1 para
graph 15 above before receiving an operating license." Nevertheless, 
the Board infers from the obscure statement of Affidavit, , 16 and SER 
§ 9.1.5, that one or more issues posed in NUREG-0612 remain .. 

Palmetto Alliance denies the Applicants' claim that a cask drop acci
dent is physically impossible (Material Facts at p. 20) and also asserts 
that a commitment by the Applicants to meet NRC requirements is not 
enough (Palmetto Alliance Material Facts 17 and 33). However, no sup
porting evidence is presented. Nor does Palmetto raise any significant 
questions about the Applicant and Staff position. . 

The Applicants and Staff have considered cask drop potential at length 
and are proceeding with NRC requirements that are specifically for
mulated to prevent such accidents. Although the implementation of the 
specific requirements is not yet complete, the Applicant has committed 
to accomplish this implementation before receiving an operating license. 
Such commitments about future performances are appropriate for many 
requirements in the operating license context, so long as there is a rea
sonable assurance that they will be met. Therefore, we find no genuine 
issue of material fact concerning the dropping of a cask into the spent 
fuel pool and this portion of the Applicants' and Stairs motion is 
granted. 

D. Fuel Handling 

Somewhat apart from the issue of dropping a cask into the spent fuel 
pool is the potential for mishandling of the cask (including the removal 
of the cask lid when shielding is inadequate, i.e., the top of the cask pro
trudes above the water). Palmetto Alliance maintains that the Appli
cants' lack of experience and absence of written procedures, combined 
with the large number of casks expected to arrive from Oconee and 
McGuire, raise serious questions about the Applicants' ability to meet 
the GDC 61 requirement for suitable shielding for radiation protection. 
(Palmetto Alliance Material Facts, p. 16). 

Applicants maintain that the procedures will be implemented, but 
they are not yet completed and will not be needed for some years. 
(Applicants' Motion at 12). The Staff merely states that the unshielded 
removal of the cask lid would be inconsistent with the Applicants' com-
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mitment to assure that Closes to workers are as low as reasonably 
achievable.' 

None of the evidence presented by the parties is persuasive and the 
movants have not shown that there is no genuine issue as to any material 
fact. Consequently, we deny the part of the motion which relates to fuel 
handling. 

E. External Threats 

The Applicants and the Staff believe that Palmetto Alliance expects to 
include external threats, such as aircraft crashes, within the scope of 
Contention 16. (Applicants' Motion at 14 and Staff's Motion at 3). Pal
metto Alliance makes its intent abundantly clear with three pages of 
argument beginning on p. 20 of its Material Facts response. 

As stated by both the Applicants (Motion at 14) and the Staff 
(Motion at 4), Intervenor sought to introduce this topic with its conten
tions on the DES (DES 16). That contention was rejected by this Board 
as untimely. It is not appropriate for Palmetto Alliance now to attempt 
to reintroduce that same subject by annexing it to a different contention 
that was accepted much earlier in this proceeding. We do not consider 
external threats such as aircraft crashes to be embraced within this con
tention which is concerned with the activity of storing irradiated fuel as
semblies from other Duke nuclear facilities. We now specifically exclude 
external threats such as aircraft crashes from consideration in the 
contention. 

We note in conclusion that the Applicants' decision to expand the 
spent fuel pool at Catawba was taken after the construction permit was 
issued. The expansion was accomplished without a formal construction 
permit amendment because the Applicants and Staff apparently believed 
that it did not involve a "significant hazards consideration" within the 
meaning of § 189a of the Atomic Energy Act. As a result, there has 
been no opportunity for public scrutiny of the expanded spent fuel pool 
in the licensing process. This provides an independent reason why seem
ingly significant safety issues concerning the pool should be explored at 
the hearing. 

, The Board notes that Contention 16 Is concerned with the health and safety of the public. Workers are 
not mentioned. Since neither Applicants nor Staff have objected to the broadening of the scope to 
include occupational exposure. we do not disallow It. 
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II. MOTION FOR SUMMARY DISPOSITION OF· 
CONTENTION 19 

Contention DES 19 is the remnant of a much broader contention orig
inally filed by Palmetto Alliance in December of 1981 as Contention 15. 
The history of this contention, and rejection of all parts save that listed 
below, was set forth in our Memorandum and Order of February 25, 
1983, 17 NRC at 295-96. The portion of DES 19 we finally admitted 
reads as follows: ' 

Failure to evaluate the environmental costs of operation of Catawba as a storage 
facility for spent fuel from other Duke facilities compromises the validity of the 
favorable cost-benefit balance struck at the construction permit phase of this 
proceeding. Since the CP stage hearing, Duke Power has considerably expanded the 
Catawba spent fuel pool capacity and provided for denser storage of irradiated fuel. 
FSAR Table 1.2.2-1. Applicants intend to use Catawba for storage of irradiated fuel 
from the McGuire and Oconee nuclear facilities of Duke Power Company. FSAR 
9.1.2.4; OL Application, pp. 11-12. 

This Board recognized that the wording of DES 19 was rather general 
"due in part to the fact that the FES contains very little analysis of envi
ronme'ntal impacts associated with the spent fuel pool." Id. at 295. We 
directed that the primary focus be on the environmental effects of rou
tine'releases during normal operation at Catawba. We noted that'there 
would be "no reason to consider" environmental effects of severe acci
dents "unless it were first shown that severe accidents are credible in 
the spent fuel 'pool designed for Catawba." Id. at 296. 

Now before us are motions for summary disposition of Contention 
DES 19 by the Applicants and StafT and a response to both motions 
from Palmetto Alliance. All parties discuss both routine releases and 
accidents. We treat these areas in that order. ' 

A. Routine Releases 

. Applicants listed six (C-H) material facts as to which there are no 
genuine issues to be heard relating to routine releases and support those 
facts with an eight-point affidavit from employee A.L. Snow. The Appli
cants' argument is to the effect that: (a) Intervenors failed to raise a 
general spent fuel pool contention; (b) they expressed their concern 
only about the transhipped fuel from both Oconee and McGuire; (c) 
since there is nothing difTerent about the transhipped fuels, the environ
mental impact cannot be greater than that from a pool filled only with 
spent fuel from Catawba; (d) since there is no argument about filling 
the pool with Catawba spent fuel, there should be no concern about part 
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of the pool containing spent fuel from Oconee and McGuire. We reject 
this debate team approach and turn our attention instead to the potential 
for a significant increase in environmental costs as a consequence of 
there being a spent fuel pool of expanded size partially filled with fuel 
from the Oconee and McGuire stations. . 

The Stairs motion on this contention handles the potential for routine 
releases from the spent fuel storage facility (SFSF) and the environmen
tal consequences in a clear and straightforward manner. Its motion lists 
40 material facts as to which there is no genuine issue to be heard and, 
significantly, supports the motion with an affidavit of employees J.S. 
Boegli, E.F. Branagan, Jr. and R.J. Serbu, which is sixteen pages long: 
The subjects covered by the list of material facts and by the affidavit 
include: (a) reference to pertinent parts of the FES, (b) ,the nature and' 
source of radioactive materials released from spent .fuel assemblies 
stored' in the pool, (c) the nature and quantity of radioactive material 
originating in the spent fuel storage facility which escapes to the off site' 
environment, (d) the doses to individuals and populations which result, 
(e) the doses to workers who handle the fuel, and (0 the nature and 
volume of the solid waste generated by the transhipped fuel.' . , , . 

Palmetto Alliance's answer to the motions for summary disposition.of 
DES 19 provides a list or" thirty-two material facts alleging a genuine' 
issue to be heard. This list closely tracks that of the Staff and ,with min~i 
exceptions simply states that the Staff fails to adequately demonstrate its 
point. While the Staff's facts are supported by its affidavit which goes on 
to explain key assumptions and makes reference to' the computational' 
methods used, Palmetto Alliance offers no basis at all for its list of mate
rial "facts." Indeed, Palmetto's list is nothing more ,than a pro forma 
denial. Under the summary disposition rule, such denials are 'to be given 
no effect. 10 C.F.R. § 2.749(b). '. 

In view of the Staff's thorough' presentation and Palmetto's failure .to 
present any contrary evidence or even to ,sugges't a significant issue, ~e' 
find that there are no material facts as to ~hich there is a genuine issue 
to be heard concerning routine releases (including solid waste) from the' 
Catawba spent fuel pooP The Staff's motion for summary disposition is, 
granted. 

2 This contention focuses on the environmental costs of the spent fuel pool. In this situation, we read 
"environmental costs" as primarily associated with radiation dose to people. The Stsff estimates the 
dose to the total body of the population within a SO-mile radius of Catawba, due to the normal operation 
of the SFSF to be less than 0.1 man-rem per year. Affidavit, , 18. In order to have an environmental 
cost of any significance, the dose to the population would need to be many times the estimated 0.1 
man-rem. Consequently, 'we do not view the facts proffered in regard to the adequacy of predicting 
routine releases and the resulting dose as mater/Q~ in the sense they would not likely affect the outcome 
of the litigation. 
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B. Accidental Releases 

The motions of both the Applicant and the Staff plead that Palmetto 
Alliance had not shown that a severe accident in the SFSF is credible (as 
conditioned by this Board's Order of February 25, 1983) and conse
quently severe accidents should be excluded from further consideration. 
Palmetto Alliance argues that it has raised a number of accident 
scenarios, and cites the accident portion of its rebuttal to summary dispo
sition motions on Contention 15 as support.·Absent the summary dispo
sition presentation on Contention 16, we would have no prior showing 
at all about accidents, credible or otherwise, in relation to DES 19. Pal
metto Alliance's subject pleading, which merely postulates accident 
types without further evidence or elaboration; does not show that any of 
them are credible. 

Our rulings on the 'abnormal and accident portions of Contention 16 
allowed the following aspects of that contention to be heard: (1) a 
72:hour period for re-establishment of pool cooling, (2) criticality and 
(3) fuel handling. Should Palmetto Alliance prevail in the hearing on 
any of these admitted scenarios, we will then determine whether there is 
a need for further consideration under Contention 19 of the environ
mental effects of accidental releases associated with such scenarios. As 
to 'other possible accident scenarios under Contention 19, the Applicant 
and Staff motions for summary disposition are granted. 

c. Occupational Exposure 

The StafT's motion for summary disposition of DES 19 includes the 
aspect of occupational exposure. (Material Facts 6, 33, 34, 35, 36, 37, 
38 and Affidavit at 11-14). In response, Palmetto Alliance merely asserts 
that the Staff has failed to adequately demonstrate that occupational 
doses are properly characterized. (Material Facts 25, 26, 27 and 28). 

The StafT's position is adequately supported by its affidavit and Pal
metto Alliance presents no reasons at all for its contrary assertions. We 
grant the Staffs motion relative to the occupational exposure aspect of 
this contention.) 

l We rind the inclusion of OCcupational exposure in this environmental costs contention surprising -
the more so because of related Contention 16, supra. which includes the same subject and is more 
obviously dependent on GDC 61 and ALARA concepts. In any event, we will be hearing the fuel 
handling aspect of the subject as an accepted part of Contention 16. 
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D. Stafrs Affidavit 

As a part of its answer to the motion on DES 19, Palmetto Alliance 
complained that the Staffs affidavit is supplementary in nature and that 
Palmetto Alliance should be provided an opportunity to retain an expert 
to review it. (Material Facts on DES 19, at p. 12). Palmetto suggests fur-, 
ther that this affidavit be published as a supplement to the FES and cir
culated for public comment. As we made clear in denying a similar con
tinuance request (at p. 423, above), we have no intention of prolonging 
this proceeding' by granting belated requests for 1 open-ended continu
ances to enable any party to seek advice on technical matters that could 
have been sought in a timely fashion. However, we do agree that' the' 
subject affidavit is a welcome clarification of how the Staff arrived at. the 
values and conclusions about the SFSF which they published in the 
FES. In order that the Staffs affidavit will be readily available in :the 
public record, we are appending it to this Order for later publication. , 

III. PALMETTO ALLIANCE- MOTION FOR SANCTIONS 
AGAINST DUKE POWER COMPANY . 

By motion dated August 5, 1983, Palmetto Alliance has asked the 
Board to impose certain'sanctions on the Applicants. In support of this 
request, Palmetto alleges that: 

The Applicants have consistently attempted to mislead the Board by misrepresenting 
Palmetto Alliance's position on ..... contentions [16 and 191 in a way that abuses 
licensing process by obfuscating issues and hence diverting the energies of all the 
parties involved from the serious issues affecting the health and public safety. 

\ " I.' ' 

. , . , . 
Motion at 1-2. The speCific example principally urged in support of thi~ 
broad claim concerns the way in which the 'Applicants have characterized 
both the scope of Contention 16 and certain Palmetto positions in dis-
covery under Contention 16. " , . 

The Applicants have responded in opposition to the Palmetto motion. 
The burden of their argument is that the motion is factually inaccurate 
and that, if any sanctions are warranted, they' should be imposed on 
Palmetto. The Applicants analyze various pleadings in detail in an effort 
to show the accuracy and reasonableness of their past positions. 

The facts of this matter are relatively complicated, as 'evidenced by 
the thirty pages of pleadings before us, Because of the view we take of it, 
we are not required to weigh' and determine the right or wrong of every 
charge and countercharge involved. Suffice it for our purposes to say 
that the Applicants' very narrow interpretation of Contention 16 is 
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wrong. To say, as the Applicants do, that Contention 16. is concerned 
only with differences in fuel characteristics between Catawba, Oconee 
and McGuire requires a hypertechnical parsing of its terms and a disre
gard of the context from which it emerged. Indeed, quite early in the 
case we indicated our disagreement with the Applicants' narrow reading 
of this contention, although we were never called upon to render a 
square ruling during discovery. LBP-82-116, 16 NRC 1937 at 1951. Con
trary to the Applicants' position, and as reflected in our summary dispo
sition ruling, Contention 16 does encompass the design characteristics 
of the Catawba spent fuel pool and whether they will accommodate the 
quantities of spent fuel possibly to be transhipped from Oconee and 
McGuire. Most of what the Applicants have to say in the merits portion 
of their response (pp. 6-19) rests upon their impermissibly narrow read
ing of Contention 16. We accordingly disagree with most of this 
discussion. 

Having said that much, however, it does not follow that some sanction 
against the Applicants is appropriate merely because they have taken a 
legal position the Board thinks is wrong. In this regard, we are guided 
primarily by the Commission's Statement oj Policy on Conduct oj Licensing 
Proceedings. CLI-81-8, 13 NRC 452, 454 (1981). To be sure, the Com
mission stated that: ,"When a participant fails to meet its obligations, a 
board should consider the imposition of sanctions against the offending 
party." But that statement was made in the context of preventing unwar
ranted delay in licensing proceedings. For example, sanctions are ap
propriate when a party entirely fails to meet important discovery 
obligations, as Palmetto has done earlier in this case. See Memorandum 
and Order of June 20, 1983 (LBP-83-29A, 17 NRC 1121). But except 
perhaps in very unusual circumstances not presented here, partisan ad
vocacy is an inherent part of the process, not a basis for sanctions. 

A few additional observations are called for. Palmetto's motion levels 
several serious charges against the Applicants, including attempts to 
"mislead the Board" (Motion at 1), "deception to buttress their claim" 
(/d. at 3) and "deliberately misrepresenting the record" (/d. at 4-5). In 
our judgment, none of these charges has been substantiated. 
Furthermore, these charges and other portions of Palmetto's pleading 
(for example, the last sentence) impugn the integrity of the Counsel for 
the Applicants. The motion does not substantiate these charges. On the 
basis of their participation in this case over an extended period of time, 
the Board knows Counsel for the Applicants to be men and women of 
integrity. We caution CounselJor Palmetto to avoid inflammatory 
rhetoric in 'the future. ' 

433 



The Palmetto motion for sanctions is denied. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

James L. Kelley, Chairman 
ADMINISTRATIVE JUDGE 

September 6, 1983. 

ATTACHMENT TO LBp·S3·56 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the MaHer of 

DUKE POWER COMPANY, et a/. 
(Catawba Nuclear Station, 

Units 1 and 2) 

Docket Nos. 50·413 
50·414 

AFFIDAVIT OF JACQUES S. BOEGLI, 
EDWARD F. BRANAGAN, JR., AND RICHARD JOHN SERBU 

IN SUPPORT OF SUMMARY DISPOSITION OF 
DES CONTENTION 19 

1. I, J .S. Boegli," being duly sworn, do depose and state: I am an 
employee of the U.S. Nuclear Regulatory Commission in the Effiuent 
Treatment Systems Branch~ Office of Nuclear Reactor Regulation. I am 
responsible for the review and evaluation of radioactive waste treatment 
and effiuent control systems and for the calculation of effiuent source 
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terms for nuclear power reactors. My professional and education 
qualifications are attached to this statement. I certify that I have 
personal knowledge of the matters set forth herein with respect to the 
above areas for which I am responsible, and that the statements made 
are true and correct to the best of my knowledge. 

2. I, Edward F. Branagan, Jr., being duly sworn, do depose and 
state: I am a Health Physicist in the Radiological Assessment Branch, 
Division of Systems Integration within the Office of Nuclear Reactor 
Regulation. A copy of my professional qualifications is attached. I certify 
that l have personal knowledge of the matters set forth herein with 
respect to assessment of the impact from ~xposure of the public to 
radioactive effiuents from spent fuel stored at Catawba. The statements 
made are true and correct to the best of my knowledge. 

3. I, Richard John Serbu, being sworn, do depose and state: I am 
an employee of the U.S. Nuclear Regulatory Commission (NRC). My 
present position is Health Physicist, Radiological Assessment Branch, 
Division of Systems Integration within the Office of Nuclear Reactor 
Regulation. A copy of my professional qualifications is attached. I certify 
that I have personal knowledge of the matters set forth herein with 
respect to assessment of occupational exposures to on-site personnel 
and that the statements made, are true and correct to the best of my 
knowledge. ' 

4. ,This affidavit addresses DES Contention 19; which reads as 
follows: I 

Failure to evaluate the environmental costs of operation of Catawba as a storage 
facility for spent fuel from other Duke facilities compromises the validity Qf the 
favorable cost-benefit balance struck at the construction permit phase of this 
proceeding. Since the CP stage hearing, Duke Power has considerably expanded the 
Catawba spent fuel pool capacity and provided for denser storage of irradiated fuel. 
FSAR Table 1.2.2-1. Applicants intend to use Catawba for storage of irradiated fuel 
from the McGuire and Oconee nuclear facilities of Duke Power Company. FSAR 
9.1.2.4; OL Application, pp. 11-12. 

In admitting this contention, the Licensing Board stated that " ... the 
primary focus of DES 19 would be on the environmental effects of 
routine releases from such [Oconee and McGuire] transshipped fuel 
during normal operations at Catawba." (Memorandum and Order, 
February 25,1983; p. 9 [LBP-83-8B, 17 NRC 291 at 295-96]). 

S. In the FES, the Staff analyzed "the environmental costs of 
uperation of Catawba as a storage facility for spent fuel from other Duke 
facilities" in the following manner. The major environmental pathways 
of exposure of humans were considered. Tables D.l and D.4 included 
releases from spent fuel from Catawba and the spent fuel that is 
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expected to be stored at Catawba from Oconee and McGuire. In its 
review, the Staff determined that the releases of radioactive materials 
from fuel stored in the Catawba Spent Fuel Storage Facility (SFSF) were 
very small fractions of the total releases from normal operations of the 
entire Catawba facility. Similarly, dose commitments to a maximally 
exposed individual and to the population from operating Catawba 
included releases from the storage at Catawba of spent fuel from 
Catawba, Oconee and McGuire. (See Tables 0.6, 0.7, 0.8). Finally, 
estimates of,dose to workers from normal handling of spent fuel casks 
from Oconee and McGuire were evaluated at Sec. 5.9.3.1.2 of the FES 
(p. 5-19). The StatT concluded that the systems as now designed and 
built are capable of controlling effluent releases, including those from 
stored spent fuel from other Duke facilities, to meet. the dose-design 
objectives of Appendix I to 10 C.F.R. 50. In addition, the estimated 
doses to individual members of the public and to the general population 
from exposure to all effluents from the facility were very small fractions' 
of the annual doses from exposure to background radiation. Further, the 
Staff, in its review, determined that estimated doses to individual· 
members of the public and to the general population from exposure to 
effluents from the SFSF were very small fractions of the estimated doses 
from exposure to all effluents . 

. 6. This affidavit sets forth in more detail than in the FES the sources 
and amounts of routine releases of radioactive· materials, and ·resultant 
dose commitments both onsite and otTsite which may be expected from 
the SFSF. In the following analysis the Staff has evaluated the. 
environmental impact associated with the receipt and storage of, spent 
fuel in the SFSF by addressing (1) the. types of releases from the SFSF 
(liquid; gaseous, solid) leading to possible exposure of the public, and 
(2) the possible occupational doses to workers associated with spent fuel 
storage and fuel handling. ,The Staffs environmental evaluation 
encompasses the contribution of the expanded spent fuel storage 
facility, at full capacity, and includes the contribution attributable to 
receipt and storage of Oconee and McGuire spent fuel at Catawba. 

Routine Releases 

,7. The amount of radioactivity which will be released into the 
environment from the SFSF, and the amount of radioactivity which may. 
be attributed to the storage of Oconee and McGuire spent fuel in the 
Catawba SFSF, may be determined based on the capacity of the SFSF, 
the release and transport mechanisms that result in the appearance of 
radioactive material in liquid and gaseous streams, and the plant-specific 
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design features used to treat and store radioactive material from fluid 
streams by collection on media for disposal as solid waste. Such 
estimates of routine radioactive releases are called the "source term" 
and are derived by techniques presented in NUREG-0017, "Calculation 
of Releases of Radioactive Materials in Gases and Liquid Effluents from 
Pressurized Water Reactors (PWR-GALE Code)" using inplant 
measurements at many of the operating nuclear power plants. The SFSF 
at Catawba, Unit 1 and Unit 2, are independent, as required by 10 
C.F.R. Part SO, Appendix A, GDC No.5. However, they have similar. 
design features such that the routine releases may be calculated on;a per, 
unit basis. i ' 

• '. I 

Capacity of the SFSF 

:, 8. In determining the routine releases per unit" the Staff considered, 
the SFSF to be full at its design capacity of 1418 fuel.assemblies. 
Although the environmental statement published upon consideration of 
the Catawba construction permit application was based on a SFSF with 
265 fuel assemblies, the FES and Safety Evaluation Report published for 
the' operating license application are based' on the increased capacity. 
This increase would allow for 193 fuel assemblies from off-loading a 
fully loaded core at Catawba at any time" plus storage space f for 
approximately 258 fuel assemblies from Catawba that are less than five 
years out-of-core, and storage space for approximately: 967 fuel 
ass'emblies that would be over five years out-of-core.' Applicants have 
proposed to store spent fuel: from Oconee and McGuire at Catawba 
which would be at least five years out-of-core. However, for the purpose 
of calculating routine releases, the Staff considered for the FES that Ithe' 
Catawba fuel assemblies and those from McGuire .and Oconee to be 
equivalent after five years out-of-core since the assembliesl are 
approximately the same size (8.4 X 8.4 X 144 inches), the ;same I 
materials (Zircaloy-4nnconel 718), contain the same U02 ' fuel (about 
1150 pounds U02/assembly) are used to about the same burnup rate 
(33 MWD/Kg U) and would have approximately the same fission 
product inventory after the same amount of time in storage. Therefore, 
the origin of fuel assemblies over five years out-of-core would not 
impact ,the routine releases. Although the date at which maximum 
capacity would be reached would be advanced by the storage of McGuire 
and Oconee fuel assemblies in the SFSF, the Staff bases. for routine 
releases considered a full SFSF at any time during the operating life of 
the Catawba Nuclear Station. Therefore, the routine releases based on a 
full SFSF will not be increased by the shipment of five year old fuel 
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assemblies from McGuire and Oconee, and the routine releases at a 
time where the SFSF is below capacity will be less than at full capacity. 

Release Mechanisms and Treatment Provisions 

9. The release mechanisms for routine releases are the same for the 
underwater storage of fuel assemblies at all facilities. During the 
movement and storage of fuel assemblies in the SFSF, both volatile and 
nonvolatile radioactive materials may be transferred to the 'SFSF .pool. 
water from the outer surface of the fuel assemblies or from defects in' 
the fuel assembly cladding. Most of the outer surface material consists. 
of activated corrosion products, such as Co-58, Co-60, Mn-54 and 
Fe-59, which are nonvolatile. The Staff estimates that this outer surface 
material constitutes about 0.001 Cilassembly and: that most of ,the 
material is insoluble. 'T,he spent fuel pool cleanup system removes the 
insoluble material transferred to the pool water· by continuous 
recirculation through filters and removes any :soluble material by 
demineralization. Most of the surface material is removed during ·the 
first few months of storage in the pool water such·that·there would be 
little contamination of the SFSF by assemblies shipped from McGuire.or . 
Oconee that have been stored in their respective spent fuel pools at least; 
five years prior to shipment to Catawba. None of the surface corrosion: 
products are volatile since they are salts and metal oxides.' .. c. .: 

10. The radioactive materials that may· be transferred :to the SFSF 
pool waters from cladding defects are generally nonvolatile fission I 
products, such as Cs-134, Cs-137, Sr-89 and Sr-90. The abundance,of
fission products transferred into the SFSF water is dependent: on the: 
fission yield, the time since irradiation in core, the size of any:cladding 
leak and the temperature of the cladding. The Staff estimates that the 
fission products transferred to the pool water due to cladding defects 
constitutes about 0.01 Ci/assembly at the time of unloading from .the! 
core, less than 0.001 Ci/assembly after about 20 days in storage, and an 
undetectable amount after several years in storage. ·These soluble and 
insoluble radioactive materials are continuously removed from the pool 
water by the demineralizers and filters in the spent fuel pool cleanup 
system, Measurements at operating plants have shown that most defects· 
or pinhole perforations in the fuel cladding are self-sealing when; the. 
cladding temperature is relatively cool, approximately 180°F. ;This 
self-sealing condition occurs in about 20 days after a fuel assembly is 
removed from the core, and together with radioactive decay" greatly' 
reduces the net effect of nonvolatile fission products in the SFSF ·pool· 
water. Since Oconee and McGuire spent fuel received and stored at 
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Catawba· would be at least 5 years out-of-core, the contribution of 
radioactive materials due to defects in such fuel would be undetectable. 

11. The release mechanism for volatile fission products is the same as 
for the nonvolatile; however, their solubility in the SFSF pool water 
must be considered. Generally the SFSF water is maintained below 
140°F to reduce the cladding temperature, reduce water evaporation and 
to increase the solubility of gases and thereby contain most of the 
volatile materials. Radioiodines and most of the noble gases are reduced 
by radioactive decay, together with the self-sealing condition of the fuel 
cladding. Tritium produced in the reactor coolant and within the fuel 
assembly is not a significant nuclide, since in the case of Catawba, there 
is· no major mixing of reactor coolant water or fuel assembly transfer 
cask water into the SFSF. Operating experience has demonstrated that 
after 4 to 6 months there is no significant release of volatile fission 
products from fuel assemblies and the only significant noble gas nuclide 
attributable to long term storage of fuel assemblies would be Kr-85, 
which is. at undetectable concentrations in the plant effluent after two 
years out-of-core. 
: 12. ,The.SFSF pool water is recirculated and continuously cooled, 

filtered and demineralized. The treatment removes radioactive materials 
from the ,water by· filter and exchange media such that nonvolatile 
materials are collected for disposal as solid waste, and solids disposal is 
to a licensed burial site. During routine servicing and maintenance 
operations, excess water from the SF SF is treated in a similar manner by 
the liquid radwaste treatment system. There are no releases of SFSF 
pool water.:Radioactive materials in gaseous effluents from the SFSF are 
collected by the fuel building ventilation system, treated by filters and 
absorbers .for particulate and radioiodine removal (if any), monitored 
and released,to the atmosphere via the plant vent. (These effluents are 
discussed further in the section entitled "Calculated Releases and Dose 
Impact.") 

13~ Prior to the publication of the FES, the Staff reviewed the release 
mechanisms for radioactive materials from spent fuel assemblies and the 
provisions for treating the liquid, gaseous and solid waste generated by 
the operation of the Catawba SFSF. The Staff found that the release 
mechanisms were not altered by the number of fuel assemblies in the 
SFSF, and the treatment provisions were designed and installed 
adequately to meet the requirements of a full SFSF. Since there are no 
detectable transfers of radioactive material from the fuel assemblies to 
the pool water after five years of storage, there would be no difference 
between a full SFSF containing only Catawba spent fuel assemblies and 
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a full SFSF containing fuel assemblies from McGuire and Oconee. The 
pool water radioactivity would be essentially the same. 

Calculated Releases and Dose Impact 

14. There are estimated to be essentially no liquid releases from the 
SFSF since it is a closed recirculation/treatment system. Therefore, 
radioactive materials in liquid emuents calculated for the FES and the 
SER for Catawba, Unit Nos. 1 and 2 did not include SFSF releases, and 
the proposal to store fuel assemblies from McGuire and Oconee would 
not change this conclusion. 

15. Solid radioactive wastes, generated by the Catawba SFSF pool 
water filter and demineralizer' treatment system are packaged and 
shipped to a licensed burial site. The Staff estimated that the volume, of 
solid waste generated by disposal of filters and demineralizer exchange 
media from the spent fuel cleanup system would amount to about 6 
cubic feet per year per unit at Catawba, containing approximately' 0.1 
Cilcubic feet. The environmental impact of the transportation and 
disposal of these low level wastes are accounted for by, the generic 
values in Table S-3, 10 C.F.R. 51.20, as stated in the FES. As. it 
conservative estimate, the Staff assumed that the amount of s~lid waSte 
generated by.the storage of McGuire and Oconee fuel assemblies at the 
Catawba SFSF may be increased by 6 cubic feet per year per unit. There 
would be no increase in activity of this solid waste since. there is no 
increase in the radioactivity of the pool water. The annual average 
amount of solid waste to be shipped from each unit at Catawba is 
estimated to be about 20,000 cubic feet per year. The total solId waSte 
volume generated by the storage of McGuire and Oconee fuel 
assemblies at Catawba is estimated to be less than 0.1 % of the preceding 
value and would not have any significant environmental impact ·not 
already considered in the FES and the SER for the Catawba Nuclear 
Station. 

16. Due to the release mechanism for volatile fission products from' 
fuel assemblies after several years out-of-core (described in paragraph 
11, above), it is estimated that there would be no measurable releases of 
noble gases in the plant emuent. Using computer models, the Staff.cal
culated in the FES, Table 0.1 on page 0-5, that the annual average 
release of Kr-85 for the auxiliary building stack, which includes releases 
from the SFSF, would be less than 1 Ci/yr averaged over the 30 year 
operational life of the plant, with the SFSF less than at full capacity 
some of this time. The Staff conservatively estimated that if the SFSF 
were at full capacity all of the time, the maximum routine release of 
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Kr-SS would be less than 1 Ci/year or no more than 0.5% of the total 
annual release of Kr-SS from either unit. 

17. Therefore, if fuel assemblies from McGuire and Oconee were 
shipped after 5 years out-of-core and stored in the Catawba SFSF a 
conservative estimate of the gaseous releases would be less than 1 curie 
per unit per year of Kr-SS. The estimated doses to the total body and 
skin of a maximally exposed individual are estimated to be much less 
than 0.1 mrem/year. The Staff's method for calculating the total body 
dose impact is provided in Regulatory Guide 1.109, "Calculation of 
Annual Doses to Man from Routine Releases of Reactor Effluents for 
the Purpose of Evaluating Compliance with 10 CFR Part SO, Appendix 
I." Revision 1, October 1977. This dose is not significant when 
compared to the approximately 100 mrem/year that an individual 
receives from natural background radiation and small compared to the 
fluctuation in 'the annual dose that an individual would receive from 
natural background radiation. 

IS. The dose to the total body of the population within a SO-mile 
radius of the Catawba Nuclear Station (estimated to be about 1,700,000 
persons in the year 2000, FES, p. D-9) due to normal operation of the 
SFSF. with the storage of McGuire and Oconee fuel assemblies, is 
estimated to be less than 0.1 man-rem/year. This dose is a very small 
fraction of the annual dose of about 160,000 person-rems (FES, p. D-9) 
that this' population would receive from natural background radiation. 
Thus, the Staff concludes that normal operation of the SFSF including 
the 'propos'ed storage of fuel assemblies from McGuire and Oconee in 
the Catawba SFSF will not have any significant impact on exposures 
off site: 

Occupational Dose 

"19. In addition to the effluent pathways, the DES/FES and SER 
considered occupational doses which might be associated with the 
handling and storage of spent fuel, including fuel transferred from other 
facilities. The SER, in Section 12.5, considered occupational doses and 
ALARA/radiation protection practices associated with fuel handling and 
storage operations at the SFSF at Catawba, which was evaluated by the 
NRC Staff as follows: ' 

The storage of spent fuel at Catawba has been evaluated in accordance with 
Standard Review Plan Sections 12.2 and 12.3-12.4. The applicant has provided 
information which satisfactorily meets with our guidance and positions in the 
Standard Review Plan, including the requirements in 10 CFR Part 50, Appendix A; 
General Design Criteria-61; 10 CFR Part 70, 70.24; and Regulatory Guide 8.12, and 
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is therefore acceptable. Additionally the radiation protection program, organization, 
and policies have been evaluated as indicated in Sections 12.1 and 12.5 of the Safety 
Evaluation Report, and are acceptable for the transfer and storage of spent fuel 
from Oconee and McGuire. No significant additional occupational doses should 
result from the storage of additional spent fuel at Catawba, since direct doses from 
stored fuel provide only a fractional contribution to spent fuel pool area dose rates 
in comparison to radioactivity in pool water. Similarly, dose increases due to the 
handling of spent fuel casks at Catawba would contribute only a very small fraction 
to the total projected dose for the facility. 

20. The Staff evaluated and found acceptable Applicants' estimates of 
worker doses associated with spent fuel pool operations. These estimates 
are based on work area dose rates, the nature and location of work to be 
performed, and the time spent performing work in 'the pool area. 
Applicants' estimates reflect source terms, dose rates, work, and work 
times which are consistent with those measured and observed for similar 
facilities and operations throughout the industry. 

21. Dose rates of 1 mrem/hr to 2 mrem/hr are typiCatly measured at 
the'surface of spent fuel pools, primarily due to the' presence of 
contaminants such as C060 and Coss in the pool water. These 
contaminants are introduced into the spent fuel pool water as fuel is 
moved about in the pool and activated corrosion products (which 
typically adhere to in-core fuel assemblies) are disturbed and transfer 'to 
the water. However, as stated in paragraph 13, supra, Oconee and 
McGuire fuel, being stored over five years prior to storage at Catawba, 
would not transfer detectable amounts of such contaminants to the 
Catawba SFSF. Therefore,' while occupational dose rates from operations 
at Catawba are expected to reflect industry experience, generating dose 
rates in the range of 0.5 mrem/hr to 5 mrem/hr - and most probably 
generating dose rates of 1 mrem/hr to 2 mrem/hr during stable storage 
periods with the pool cleanup system in operation - no significant 
amount of these dose rates would be attributable to the Oconee and Mc
Guire spent fuel proposed to be transshipped to Catawba. 

22., Due to the shielding effect of water, the fuel assemblies them
selves witt contribute little to the overall dose rate at the surface of the 
spent fuel pool - a fraction of the dose rate originating from the pool 
water itself. A specific water level for radiation shielding is not required 
by regulations. Design guidelines for spent fuel pools, ANSI ~ 
210-1976, "Design Objectives for Light Water Reactor Spent Fuel Stor
age Facilities at Nuclear Power Stations," recommends that radiation 
dose to personnel in normatly occupied areas of spent fuei pools be 
maintained as low as reasonably achievable below 2.5 mrem/hr whole 
body dose during normal operations. This design guideline can be met 
by maintaining a minimum of 10 to 12 feet of water over fuel in storage 
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- enough water to reduce the gamma dose rate from fuel assemblies to 
the range from 5 mrem/hr to 0.5 mrem/hr at the pool surface. However, 
dose rates at the surface of the pool with a typical water depth of 24 feet 
are on the order of only 10-6 mrem/hr due to direct radiation from re
cently discharged fuel assemblies. 

23. At the CP stage Applicants made the following commitment: 

During all phases of spent fuel transfer, the gamma dose rate at the surface of the 
water is 2.5 mr/hr or less. This is accomplished by maintaining a minimum of 10 
feet of water above the top of the fu'el pellets in the fuel assembly during all handling 
operations. 

(Source: Applicant's PSAR, Section 9.1.4.3.4, "Radiation Shielding") 
To provide further assurance that a minimum 10 feet of water is main
tained above the fuel, keeping dose rates below 2.5 mrem/hr, the Appli
cant has committed to provide limited maximum lift height for handling 
equipment used to raise and lower spent, fuel. (Source: 
Applicant's FSAR, Section 9.1.4.1, "Design Bases"). The Applicants' as
sumptions and bases for shielding design and operations applicable to 
the SFSF were evaluated by the Staff, and the Applicants' design 
methods, including the use' of source terms, cross section data, shield 
and source geometries, and radiation transport calculational schemes, 
were found to be consistent with accepted practice. (Source: Catawba 
SER; Section 12.3.2). The storage of spent fuel from McGuire and 
Oconee at Catawba does not impact the Applicants' commitments or the 
Staff's findings, since fuel storage assessments were based on recently 
discharged fuel (and full capacity) rather than five year old spent fuel 
(and less than full capacity). 

24. 'As noted in the FES (Table 0.9), the Staff has estimated 480 
person-rems as the total body dose to plant workers for a year of opera
tion for a single unit at Catawba. Normal fuel handling operations in the 
fuel handling building for Catawba are expected to result in an average 
total body dose of about 1.5 person-rems per year per unit. As stated in 
Section 5.9.3.1.2., additional handling of spent fuel from Oconee and 
McGuire is estimated to result in a total body dose of 0.029 person-rem 
per spent fuel shipment, or 8.7 person-rems for 300 shipments (the 
maximum number of shipments per year proposed by Applicants). 
Doses from fuel handling are thus only a small fraction of total dose for 
the Catawba facility. 

25. In summary, the Staff evaluated in the FES the environmental im
pacts of spent fuel stored in the Catawba SFSF, as expanded since the 
original construction permit application. This evaluation included the op
eration of the Catawba SFSF as a storage facility for spent fuel from 
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Oconee and McGuire. The Staffs evaluation is contained in the FES, at 
pp. 5-19, 9-7, 9-8, 9-12, 9-13, and in Appendix D. A more detailed 
exposition of that analysis has been presented above. 

26. The conclusions of the Staffs evaluation are as follows: 
(a) The releases of radioactive material from fuel stored at 

Catawba, including fuel from Oconee and McGuire, are es
timated to be very small fractions of the total releases from 
normal operations at Catawba. 

(b) The Catawba effiuent treatment systems as now designed and 
built are capable of controlling effluent releases, including 
releases from stored spent fuel from Oconee and McGuire, to 
meet the dose-design objectives of Appendix I to 10 CFR 50. 

(c) The doses to individual members of the public and the general 
population exposed to effiuents from fuel stored at Catawba 
are very small fractions of the annual doses from background 
radiation. 

(d) Occupational doses attributable to spent fuel storage and 
handling operations, including handling and storage of spent 
fuel received from Oconee and McGuire are a small fraction ,o,f 
the total worker dose for the Catawba facility. 

(e) As a result, the proposed operation of the Catawba SFSF has 
been fully evaluated, to include receipt and storage of Oconee 
and McGuire spent fuel, and found to have a small impact on 
the environment. 

Subscribed and sworn to before me 
this 23 day of June, 1983 

(Maxine H. Laiefsky) 
Notary Public 

My Commission Expires: 7/1/86 

Edward F. Branagan, Jr. 

Jacques S. Boegli 

Richard John Serbu 
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In the MaHer of Docket No. 50·322·0L 

LONG ISLAND LIGHTING COMPA.IY 
(Shoreham Nuclear Power Station, 

Unit 1) 

, I 

September 21, 1983 

The Licensing Board issues a Partial Initial Decision deciding aU 
issues before it, except the emergency diesel generator contentions on 
which litigation was deferred at the request of all parties. (Offsite 
emergency planning issues- are pending for litigation before a separate 
licensing board.) The Board decides aU issues in Applicant's favor, with 
the exception of portions of two issues involving Mark II containment 
loads due to RHR discharge mode operation and the testing and inspec· 
tion program for undetected check valve failure. However, the Board 
finds that the Pendency of those two issues, over which jurisdiction has 
been retained, would not prevent issuance of a low-power (up to 5%) 
operating license, if and when: the pending diesel issues are resolved in 
LILCO's favor. 

The decision (in Section V), includes several conditions involving the 
implementation of the recent rule governing environmental qualification 
of electrical equipment (10 C.F.R. § 50.49), and the agreement by 
LILCO to the NRC Staff's definition and application of the terms 
"important to safety" and "safety-related" insofar as safety classification 
and qualification of plant structures, systems and components are 
concerned. The Board also recommends that the Commission 
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consider: whether the ECCS Appendix K factors should be updated 
for the current BWR 8 x 8 fuel array; and whether the Staff should pro
vide detailed guidance for the identification of "important to safety" 
equipment required for environmental qualification by 10 C.F.R. 
§ 50.49 (b)(2). The Chairman of the Board also recommends that the 
Commission consider whether present and projected progress and 
management by the Staff of Unresolved Safety Issue A-17 (Systems 
Interaction) is proper. 

The Board also denies, on the basis of the Commission's previous 
ruling in this case, Suffolk County's motion thaLa low-power license 
could not be issued unless a revised NEPA cost-benefit analysis was per
formed to consider the circumstance of denial of a full-power license 
due to inadequate offsite eIJlergency preparedness. (See Section IV.) 

TECHNICAL ISSUES DISCUSSED 

1. Water Hammer 
2. ECCS Core Spray 
3. Passive Mechanical Valve Failure 
4. Anticipated Transients Without Scram 
5. Seismic Design 
6. Mark II Containment 
7. Safety Relief Valve Tests and Challenges 
8. Post-Accident Monitoring 
9. Environmental Qualification 

10. Systems Interaction and Safety Classification 
11. Quality Assurance and Quality Control 
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Commission Staff. 
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PARTIAL INITIAL DECISION 

I. INTRODUCTION 
" .. 

. ' 
\ 

I 
, ; 

This is a Partial Initial Decision on the application of the Long Island 
Lighting Company (LILCO 'or Applicant), to operate a nuclear power 
plant at the Applicant's S'horeham site in Suffolk Co'unty, New York. 
The apPt'ication is for the operation ~f one General Electric (GE) boiling 
water 'reactor (BWR) which has a rated output-of 820 megawatts of 

l.. ~. I • • 

electric power. The principal architect/engineer for the plant is the Stone 
& Webster' Engineering C~rporation (S&W ·or$WEC). A permit to 
construct th~ plant was issued on 'April' 12, 1973, I :and the notice of an 
opportunity for a hearing on the operating license application was 
published8~ .. March)8, 1976.2 . , ..., , " ,. 

In addition to LILCO and the NRC Staff (Stam, the parties to this 
proceeding are the County .of Suffolk, New York (SC or County), the 
Shoreham, Opponents Coalition .(SOC)~ the North Shore Committee 
Agains't 'nifmnal and Nuclear poliution (North Shore Committee or 
NSC), ~n(nh'e'New York State Energy Office. (SEQ):.3 

__ --'-'.:..,. •. _·T •.• J 1, . 

I See 38 Fed. Reg. 14,183 (1973). \ , 
2 See 41 Fed. Reg. 11,367 (1976). '. 

" , 

3 The procedural background of (he Shoreham proceeding' is described in detail in unpublished 
Appendix'A to:this Partial Initial Decision.'Other unpublished appendices to this deCision, which have 
been adopted with only minor changes from those submitted by L1LCO as a part of its January 17, 1983 
proposed findings, include: Appendix B, "Sequence of Settlements"; Appendix C, "Sequence of 
Testimony"; Appendix D, "Witnesses in Alphabetical Order"; and Appendix E. "Exhibits by Party and 
Number." Unpublished Appendix F. "Joint Compilation of Settlement Agreement Obligations" (June 

(Conlinutd) 
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This Partial Initial Decision is being rendered by the Atomic Safety 
and Licensing Board designated to preside over all matters relevant to 
this operating licensing proceeding, other than emergency planning. 
Although this Board was originally vested with jurisdiction over all 
matters, at our request, a separate Atomic Safety and Licensing Board 
was appointed on May 11, 1983, to preside over the emergency planning 
phase of this proceeding:' Accordingly, the scope of this Partial Initial 
Decision includes all admitted contentions in this proceeding which 
have 'not been previously dismissed,s decided by summary disposition6 

or resolved through settlement agreements approved by the Board,7 

with the exception of those matters pending before the emergency 
plarining Board and' with the exception of the County's recently 
admitted contention regarding the emergency diesel generators.8 : 

Through this Partial Initial Decision, the Board 'also, confirms its 
conClusion, that the Staff's supplemental filings on uncontested generic 
unresolved safety issues relevant to Shoreham provide the requisite 
bases for permitting operation of the Shoreham facility prior to ·the 
resolution of those issues. 

Pursuant to 10' C.F.R. § 50.57 (a), a licensing board must be able to 
make a finding, prior to the issuance of an operating license, that there 
is reasonable assurance that the facility can be operated without 
endangering the health and safety of the public. Under the Appeal 
Board's decisions in Virginia Eleclric and Power ,Co. (North Anna 
Nuclear Power Station, Units 1 and 2), ALAB-491, 8 NRC 245, 248 
(1978) and Gulf Stales Utilities Co. ,(River Bend Station, Units 1 and 2), 
ALAB-444~ 6 NRC 760, 774 (1977), ihis finding must include Ii finding 

: ~ j : 

•• , I ; 

28, 1983) was' prepared by the parties in response to a Board request for a coordinated compilation of 
those conditions which all parties agree should be included in any operating license issued for 
Shoreham: Tr. 19,731. The compilation includes three such conditions, together with a list of other 
commitments made as a part of those settlement agreements reached among the parties and approved 
by the Board. See Appendix B. The Board once again commends the parties for their extensive effortS 
and considerable success in wholly or partially resolving many contested issues in this proceeding 
before, and in some cases,' after their litigation before this Board. Their many selliement conferences 
proved useful in both clarifying and narrowing the issues for litigation. 
"See Appendix A, panim. 'A separate Atomic Safety and Licensing Board was also appointed at our 

request to preside over Suffolk County's contentions relating to LILCO's security plan for the Shoreham 
facility. That portion of this operating license proceeding was terminated prior to hearing 'as a result of a 
comprehensive seUlement agreement among the parties. See "Memorandum and Order Cancelling 
Hearing, Approving Final Settlement Agreement and Terminating Proceeding" (December 3, 1982) 
(unpublished). 
S See Appendix A at A-20, A-22. 
6 See Appendix A at A-Uto A-12, A-22. 
7 See generally Appendix B. 
8 On June 22, 1983, the record was reopened to admit portions of a new contention proposed by the 

County relating to excessive vibration and cylinder head cracking in the diesel generators. 
"Memorandum and Order Ruling on Suffolk County's Motion to Admit New Contention," LOP-83-30, 
17 NRC 1132 (1983). 
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of reasonable assurance that a facility can be operated without undue 
risk to the public health and safety, notwithstanding any applicable 
generic unresolved safety issues, in addition to a resolution favorable to 
an applicant on all contested issues. 

As explained by the Appeal Board in its recent decision in Louisiana 
Power and Light Co. (Waterford Steam Electric Station, Unit 3), 
ALAB-732, 17 NRC 1076, 1110-13 (1983), North Anna and River Bend 
do not mandate that a licensing board apply the same degree of scrutiny 
to uncontested generic unresolved safety issues as is applied to issues 
subject to: the adversarial process. A licensing board is required to 
examine the Staffs presentation in the SER on such uncontested 
generic issues, however, to determine whether a basis is provided to 
permit operation of the facility pending resolution of those issues. While 
a licensing board need not make formal findings of fact on these matters 
as if they were contested issues, a licensing board is required to 
determine that the relevant generic unresolved safety issues do not raise 
a "serious safety, environmental, or· common defense and security 
matter" such as to require exercise of the Board's authority under 10 
C.F.R. § 2.760a to raise and decide such issues sua sponte. 17 NRC at 
1112; see also Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 806-07 (1983) . 
. The. Waterford Appeal Board was highly critical of the StaWs present 

practice of addressing unresolved generic safety issues in the SER 
through the use of "generalized boilerplate language" potentially 
applicable to many reactors, without regard for the specific applicability 
of that language to the facility in q\lestion, even though these Staff 
conclusions are supposed to serve as the basis for a licensing board's 
North Anna findings about that particular facility. 17 NRC at 1112-13. 
We believe the same criticisms to be equally applicable to the discussion 
of the generic unresolved safety issues relevant to Shoreham contained 
in the Shoreham SER. 

We found the StaWs SER discussions of these issues to be so broadly 
worded and cursory and so replete with cross-references to other 
documents as to be woefully incomprehensible. Therefore, we directed 
that the Staff file proposed findings of fact and conclusions of law on the 
unresolved safety issues relevant to Shoreham prior to the close of the 
record. Tr. 10,045-56. The Staff complied with this request on 
November 2, 1982.9 

9 "NRC Starrs Proposed Opinion, Findings of Fact and Conclusions of Law on Unresolved SafelY 
Issues in the Form ofa Partial Initial Decision" (November 2,1982). 
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While the Staff cites no information in this document other than that 
which appears in the SER and its supplements, this filing presents, in a 
clear and comprehensive manner, the relevant information necessary 
for this Board to be able to make the requisite North Anna finding. We 
commend the Staff for the preparation of these findings. We believe the 
adoption of such a format for such information in other proceedings 
would be welcomed by other licensing boards, and would in the long 
run save both licensing board and Staff time. We encourage the Staff to 
adopt the use of this practice in other proceedings. 

The remaining portions of this Partial Initial Decision are organized as 
follows: Part II of this decision consists of the Board's opinion on each 
of those contentions litigated before us to date which was not 
subsequently settled by agreement among the parties. Each contention 
is discussed in a separate section of the opinion which is designated by 
an upper case letter of the alphabet. The opinion on each contention is 
based on and contains references to the Board's findings of fact, which 
are contained in the correspondingly lettered sections of Part III of this 
decision (unpublished). These findings off act are based on the record of 
this proceeding and contain supporting citations to the record in the 
form of references to the transcript, to written testimony bound into the 
transcript and to exhibits. lo 

To summarize briefly~ by this decision we resolve in LILCO's favor, 
subject to certain conditions, all those contentions which have been 
litigated to date, with the exception of certain portions of both 
Contentions SC ll;Passive Mechanical Valve Failure, and SC 21, Mark 
II Containment. In Sections II-C and III-C, we conclude that LILCO has 
met its burden of proof on most aspects of Contention SC 11, Passive 
Mechanical Valve Failure. However, we find the present record lacks 
sufficient detail to determine whether LILCO's program for the 
in-service testing (1ST) of valves adequately addresses the concerns 
expressed in IE Bulletin 83-03 about the inadequacy of "forward flow 
only" testing to detect latent failures of check valves. 

IE Bulletin 83-03 concluded that the disassembly and partial 
disassembly of check valve internal parts is not effectively found by 
normal forward flow only testing and indicated that alternate testing 
methodologies, such as the use of both forward and reverse flow testing 
or periodic valve 'inspection and disassembly should be effective. LILCO 
proposes to test the function of certain check valves by single direction 

10 During Ihe Iitigalion of Ihese contentions, many of the exhibits were bound into Ihe transcript of this 
proceeding for the convenience of the parties. For simplicity of citation. however, references to exhibits 
in this decision do not also include such transcript citations. Appendix E (unpublished) to this decision 
Includes such transcript citations for those exhibits which were bound into the transcript. 
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(forward or reverse) flow testing only.- We therefore require'that LILCO 
supplement the record on this contention to clarify the basis for its 
conclusion that its 1ST program addresses the concern raised by IE 
Bulletin 83-03 about the adequacy of forward flow only testing to detect 
latent check valve failures. However, while we are retaining jurisdiction 
over this issue, we do not find the gap existing in'the present record to 
be of such significance as to preclude our finding -reasonable assurance 
of the adequacy of LILCO's 1ST program to permit fuel load and 
operation up to five percent of rated power. 

In Sections II-F and III-F, we conclude that LILCO has met its 
burden of proof on all aspects of Contention SC 21, Mark II 
Containment, including the concerns raised by former GE employee 
John Humphrey, with the exception of that Humphrey concern related 
to the operation of the residual heat removal (RHR) system discharge 
mode when in the steam condensation mode. The Staff analysis of this 
issue requires that if the system should be operated in the steam 
condensing mode, the effects of the discharge into the suppression pool 
must not disable any safety-related equipment. While the Staff testified 
that it did not believe that the confirmatory load analysis being 
performed by LILCO would result in the erosion of the conservatism of 
Shoreham's design margins, the Staff lacked sufficient information at 
the time the record closed on this issue to determine whether a design 
modification would be necessary, or whether this issue would be 
resolved on a generic or a Shoreham-specific basis. 

As the information in the r'ecord before us is not sufficient at this 
time to permit us to resolve this issue, _ we retain jurisdiction for such 
future resolution as circumstances may dictate. However, as the record 
indicates that operation of the RHR system in the discharge mode in the 
steam condensation mode is not material during operation of power 
levels of five percent of rated power, we do not find the pendency of this 
issue to create any unresolved health or safety issue which would 
preclude the issuance of a license for operation of Shoreham at power 
levels up to five percent of rated power. 

In Part IV of this Partial Initial Decision, we discuss LILCO's motion 
requesting authorization for the issuance of a license for fuel loading 
and operation of Shoreham at levels up to five percent of rated power. 
We conclude that Commission precedent mandates our denial of the 
County's request that no authorization for the issuance of the low-power 
license requested by LILCO be granted, unless a supplemental 
Environmental Impact Statement (EIS) or an Environmental Impact 
Appraisal (EIA) is first prepared to consider the possibility that 
Shoreham might never receive a full-power license, after the issuance of 
a low-'power license. 
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Therefore, as all issues in this Partial Initial Decision have been 
resolved in LILCO's favor, at least insofar as fuel loading and low-power 
testing are concerned, and as there are no longer any 10 C.F.R .. 
§ S0.47(d) (primarily onsite) emergency planning contentions pending 
before any Shoreham Board, we conclude that the only pending issue 
which must be resolved in LILCO's favor as a prerequisite to the 
issuance of the requested low-power license is that portion of Suffolk 
County's recently admitted emergency diesel generator contention 
which relates to the cracking of cylinder heads (at least as to its 
identified aspects of concern for low-power operation).I1 

'Part V of this decision discusses our conclusions of law in this 
proceeding. It includes those license conditions which we are imposing 
based on this decision and a discussion of those matters over which we 
are retaining jurisdiction. This section also contains recommendations 
for certain actions which we believe the Commission should consider. 
These recommendations are not material to our decision on the 
licensing of the Shoreham reactor and therefore are presented as generic 
recommendations. Finally, in Part VI, we note that this decision is 
appealable at this time. 

The Board which presided over the evidentiary hearings on the 
contentions which are the subject of this Partial Initial Decision' 
consisted of Administrative Judges Lawrence Brenner, Chairman,' 
James H. Carpenter, Member and Peter A. Morris, Member. After the 
record was closed on these issues and while the Board was in the process 
of preparing this decision, Judge Carpenter became unavailable due to 
illness. 

Pursuant to'10 C.F.R. § 2.72I(b), Judge George A. Ferguson was 
appointed toreplace Judge Carpenter on July 14, 1983. Judge Ferguson 
has participated in and joins in this Partial Initial Decision only on the 
following issues: Anticipated Transients Without Scram (Sections'II-D 
and III-D); Safety Relief Vaives (Sections II-G and III-G) and 
Environmental Qualification (Sections II-I and 111-0. Accordingly; all 
other issues in 'this Partial Initial Decision have been' decided by a 
majority (two-person quorum) of the Board consisting of iiidges 
Brenner and Morris. ' 

II See LBP-83-3D, note 8, supra. 17 NRC at 1153-56. The Board has previously ruled that the portion of 
Suffolk County's new emergency diesel generator contention which relates to the long-term effects of 
vibration on the required performance of the generators need not be litigated as a prerequisite to the 
issuance of a low-power license. [d. at 1148-53. However, deferral of this aspect of the contention may 
be reconsidered if it appears from the results of presently ongoing analyses that vibration was B 

causative factor in the diesel generator crankshaft failure which occurred during testing on August 12, 
1983. 
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We add th'at prior to his unavailability, Judge Carpenter was 
instrumental in the preparation of this decision on the issues of Water 
Hammer (Sections II-A and III-A), Safety Relief Valves (Sections II-G 
and III-G) and Post-Accident Monitoring'(Sections II-H and III-H) and 
therefore is in complete agreement with the reasoning and result 
reached on those issues. However, the final expression of the Board's 
decision on those issues is the responsibility of the present Board alone. 

,', 
II. OPINION 

II-A. Water Hammer 
(SC Contention 4) 

1. Prevention and Mitigation of Water Hammer Events I 

at Shoreham 
I • ! • 

"Suffolk County contends that LILCO has not demonstrated adequate 
as'surance of the operability of safety-related piping t'o prevent or 
withstand the effects of water hammer because ~ILCO has not 
considered the start-up experience at similar BWR plants. Therefore, 
Shoreham safety-related piping (e.g., ECCS, Reactor Decay Heat 
Removal Systems) does not meet 10 C.F.R. 50, Appendix A, GDC 1, 
31, and 46." ' , I ' " , ; I 

The term "water hammer" was used in this proceeding in a broad 
sense that included transients involving steam and two-phase, flow as 
well as the usual application of the term tt) events resulting from' valve 
closure and pump start-up in solid water systems (Finding A-3). A 
comprehensive program for prevention or mitigation of water hammer 
phenomena would include system design to preclude or withs~a:nd ,water 
hammer, stress analysis to demonstrate that expectable loads can be 
tolerated, operating procedure formulation in accordance with' the 
design, operator training for cognition of water hammer potential and 
preoperational tests to evaluate system performance (Finding A-6). 
Testimony and cross-examination encompassed all of these aspects of 
the water hammer issues . 
. Many water hammer phenomena may be precluded by the use ot 

system designs that avoid the initiating conditions. The Shoreham 
design reflects extensive attention to appropriate design strategies that 
are based on generally established engineering principles and experience 
gained during start-up and operation of BWR plants (Finding A-7). In 
addition, the Shoreham design incorporates a number of special systems 
to prevent or mitigate water hammer (Findings A-8, A-9), which are 
responsive to ,considerations of previous start-up and operating 
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experience. These existing design features strongly rebut the 
intervenor's allegation that experience has not been considered. 

In addition, design' consideration of water hammer events has taken 
place during the stress analyses of the piping, which included the 
dynamic effects of water hammer. Such analyses have been used in 
designing the pipe supports to conform with- ASME III Code require
ments (Finding A-IO). 

Water hammer phenomena should receive careful attention in the 
formulation of system operating procedures, as shown by the many 
reported water hammer events that were described as procedure related 
(Finding A-ll). According to LILCO supplemental testimony, 
Shoreham preoperational test and operating procedures have been 
written with consideration of avoidance or mitigation of water hammer 
(Finding A-12). The Board agrees with LILCO that' the written 
procedures should not be cluttered with repetitive cautionary statements 
with regard to water hammer that would make them unduly lengthy 
(Finding A-l3). Operator awareness of potential water hammer 
phenomena is being addressed during training in classroom sessions and 
system walkdowns (Finding A-14). 

Suffolk County's proposed finding12 that "Shoreham does not have 
procedures specifically for the prevention or minimization of water 
hammer" reflects insufficient consideration of the fact that the potential 
for water hammer events arises during plant operations and it is only in 
carrying out the procedures for these operations that prevention' and 
mitigation can be accomplished; i.e., the operator would not be expected 
to spend some part of a'shift in water hammer mitigation "specifically,", 
but would be expected to ac'hieve this result indirectly through the' 
normal application of sound operational policies and procedures. 

The NRC Staff testimony indicates that there is only limited Staff 
review of LILCO operating procedures. The LILCO supplemental 
testimony on procedures was not challenged by cross-examination by, 
either Suffolk County or the Staff. ' 

Roughly one-half of the reported BWR water hammer events have 
been described as procedure related (Finding A-ll). The LILCO 
testimony showing appropriate consideration of water hammer 
procedures has not been questioned, but Staff confirmation is sorely 
lacking. , 

Although, based on LILCO's testimony, we require no further 
conditions in the context of this adjudication before us, we suggest that 

12 Suffolk County Proposed Findings, January 31, 1983, Vol. 2, p. 8S, Finding 4:87. 
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Staff review of the procedural aspects of avoidance or mitigation of 
water hammer events is equally important as design review and should 
take place prior to system operation because water hammer events are 
more likely during early stages of plant operation. 

~ ! 

2.' Examination of Specific E~ents 

During the litigation of this contention, several specific water hammer 
events were the subjects of cross-examination by Suffolk County. The 
first of these was an event in 19S0 at the Millstone I plant (Finding 
A-IS). The LILCO witnesses testified that this event had been reviewed 
at Shoreham (Finding A-16) and the Staff witness indicated that he had 
not : taken specific cognizance of this particular event (Finding A-17). 
We ltake this testimony to be a demonstration that the GE and SWEC 
programs of monitoring industry experience have been implemented at 
Shoreham in contrast to the County's allegation and that the NRC Staff 
review' has been limited to an audit role for the overall programs 
(Finding A-IS). 

A second line of questioning concerned two items (19 and 29) in the 
EG&G report that were not clearly identified water hammer events, but 
rather discovery of pipe support damage in the Brunswick units that was 
ascribed 'to water hammer even though no events had been observed 
(Finding A-19). LILCO's witnesses and the Staff witness were not 
familiar with the Brunswick keep full systems or remedial modifications 
(FindingsA-20, A-2I). Investigation by these witnesses during the 
hearing led to testimony that the Shoreham design is a more complete 
loop fill system than the original Brunswick design and the observed 
pipe support damage at Brunswick would not be expected at Shoreham 
(Finding A-22). 
! The: third . line of questioning concerned a 19S0 event at a European 

GE BWR' plant. The NRC Staff witness was familiar with the event 
report and described the event as similar to prior events in U.S. reactors. 
He :had:investigated to determine that GE was aware of the event and 
hiid taken tiie view that the design features necessary to avoid this type 
of ,eveni are present in the Shoreham design, so that further 
consideration of this event was not necessary (Finding A-24). We infer 
from this testimony that this event had received appropriate and 
adequate consideration. 
; A fourth event inquired into occurred in the Caorso plant in Italy 

during 1975. This event report was evaluated at Shoreham and the 
initiating conditions (inadequate slope of steam lines) were found to be 
absent from the Shoreham design (Finding A-26). This testimony, 
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brought forth in the intervenor's cross-examination, clearly refutes 
intervenor's allegations that experience at other plants is not 'being, 
considered at Shoreham. ' I 

We note that the NRC Staff proposed findings fail to appreciate that 
the testimony relates to two different European events in 1978 and 1980 
(NRC Staff Proposed Findings, February 11, 1983, Vol. I, p. 46, 4:19), 
as does LILCO (LILCO Proposed Findings, January 17, 1983, Vol. I, 
pp. 84 and 86, A-37 and A-4n. 

This testimony on the four items leads us to the general view, 
contrary to the intervenor's allegations, that experience at other BWR. 
plants has been considered during the design of the Shoreham plant. " , 

3. Water Hammer as an Unresolved Safety Issue 

Water hammer has been designated as a generic Unresolved Safety 
Issue. It was accorded this status as a result of a relatively large number 
of past water hammer events (Finding A-27). These events were made 
the subject of NUREG-0582 which listed these water hammer data and 
made certain recommendations as to corrective action. After its 
subsequent designation as a generic Unresolved Safety Issue (Finding 
A-29), the Staff initiated studies to develop recommended actions and 
this work should be completed in 1983 (Finding A-32). 

Where generic Unresolved Safety Issues are involved in an operating 
license proceeding, for an application to succeed there must be some 
explanation why operation can proceed even though an overall solution 
has not been found. Virginia Electric and Power Co. (North Anna 
Nuclear Power Station, Units 1 and 2), ALAB-491, 8 NRC 245, 248 
(1978). A plant will be allowed to operate pending resolution of these 
unresolved issues when there is "reasonable assurance" that the facility 
can be operated without undue risk to the health and safety of the 
public. Gulf States Utilities Co. (River Bend Station, Units 1 and 2), 
ALAB-444, 6 NRC 760, 774 (1977). See also Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Plant, Units 1 and 2), LBP-81-2I, 14 NRC· 
107, 118 (1981). A basis for allowing a plant to operate could exist in a 
number of ways. See Gulf States Utilities Co., supra, 6 NRC at 775; 
Virginia Electric and Power Co., supra, 8 NRC at 248; and Pacific Gas and 
Electric Co., supra, 14 NRC at 113. 

The record in this proceeding establishes that no undue risk to public 
health and safety will be caused by the operation of Shoreham pending 
the generic resolution of the water hammer issue. Most of the measures 
that are expected to be included in Staffs final generic resolution of 
water hammer have already been incorporated at Shoreham (Findings 
A-32, A-33). This near resolution of the issue and the compliance at 
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Shoreham with Staff's interim strategy for avoiding or mitigating water 
hammer' effects are, in our view, an acceptable basis for licensing and 
provide the necessary reasonable assurance to permit reactor operation. 

II-B. ECCS Core Spray 
(SC Contention 10) 

Suffolk County Contention 10 concerns whether the Japanese test 
data described in Board Notification 81-49 - data indicating that 
uneven Emergency Core Cooling System (ECCS) core spray distribu
tion caused by the steam environment may result in little or no direct 
core spray to the central fuel bundles - invalidate General Electric's 
ECCS calculations for Shoreham. The County had alleged that Shore
ham's ECCS has not been shown to meet the requirements of 10 C.F.R. 
§ 50.46 and Appendix K as regards core spray distribution and counter
current flow (Findings B-1, B-4, B-5). The County presented no wit
ne'sses to support its allegations (Finding B-2). 

We find, as presaged by the subject Board Notification itself, that the 
testimony before us, including the NRC Staff's SER Supplement 2 
(Staff Ex. 2C, at 6-1 to 6-2), clearly demonstrates that: 

a. There are no specific requirements for core spray distribution 
in 10 C.F.R. § 50.46 or Appendix K and no assumption of core 
spray distribution in the GE ECCS analysis performed for 
Shoreham (Finding B-9; see Finding B-8). 

'b. During a Loss of Coolant Accident (LOCA), the convective 
heat transfer coefficients acceptable for use in the Shoreham 
ECCS analysis based on Appendix K will be met due to the 
core spray flow, even assuming no direct core spray to the 
central fuel bundles. This is due to the fact that the core spray 
water will be delayed and formed into a pool at the top of the 
core due to the countercurrent flow limiting (CCFL) effect of 
the uprush of steam through the core. Enough of this core 
spray water, with ample margin, will flow from the pool 

, through the fuel channels to provide adequate core spray 
coolant to justify the use of the Appendix K heat transfer 
coefficients in the Shoreham analysis (Findings B-I0, B-ll; see 
Findings B-6, B-7, B-8). 

c. Tests at the GE Lynn facility, Japanese tests, and analyses and 
review by GE and the Staff, show that during a LOCA, in 
addition to and concurrently with the CCFL pooling effect, 
there will be a much greater flow of core spray down the 
peripheral channels leading to rapid reflood of the core 
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(Finding B-12)., Credit was not taken for this rapid reflood in 
the GE ECCS analysis for Shoreham (Finding B-13). The 
evidence establishes that even if no credit is taken for core 
spray flow through the core (other than the flow down the 
peripheral channels for purposes of reflood only) - i.e., a core 
spray heat transfer coefficient of zero is assumed - the rapid 
reflood alone will' assure that the peak clad temperature of 
2200°F specified in Section 50.46 is not exceeded (Findings 
B-13, B-14). " , 

With a minimum of hedging, the County now effectively concedes in 
its proposed findings that the allegations of its contention have been 
disproved (see, e.g., SC Findings 10:7, 10:8, 10:9, 10:11). We agree for 
the reasons we have just outlined. " , 

The County's argument that the test data and analyses relied on by 
GE and the Staff are not applicable to the Shoreham BWR core is 
contrary to the evidence and rejected (Finding B-14). ", 

The County's arguments that the pertinent core cooling phenomena 
and Japanese tests are not sufficiently understood and should be 
explored in further detail are rejected. In the context of this litigation, 
further details are not necessary for the Board to reach the decision set 
forth above regarding the CCFL pooling and flow down effect assuming 
no direct core spray distribution to the central bundles." Further, 
although not necessary to disprove the contention, the finding that the 
additional phenomenon of rapid reflood will be able to perform required 
cooling, even assuming no core spray heat transfer, is well-supported 
and uncontradicted. " ' 

We do not rely on the additional cooling phenomena of CCFL at the 
bottom of the core or steam cooling, although we find they exist 
(Findings B-15, B-16). This is because the extent of their effect on 
cooling is not established in this record. LILCO's and the Staffs 
proposed findings that steam cooling alone will satisfy the minimum 
heat transfer coefficient (LILCO Finding C-19, Staff Finding 10:12) are 
rejected as not clearly supported by the citations provided. It appears 
(although it is unclear) that the Staff's witness was also assuming the 
presence of the rapid reflood phenomenon when discussing the steam 
cooling effect and the satisfaction of the Appendix K requirements. See 
Tr. 2596-98, particularly 2598, lines 21-22 (Sun)., ' 

The County's argument (SC Finding 10:8(h» that the low pressure 
core spray system should be assumed 'to be the only [low pressure] 
ECCS system requires the assumption of the double failure of both low 
pressure coolant injection (LPCI) loops. There is no basis for such an 
assumption, and we reject it (Finding B-18). It also appears that such an 

474 



argument was not alleged and therefore is beyond the contention. 
Acco~dingly, it is understandable that there is no record on whether 
reflood would be acceptable if supplied with just core spray water and no 
LPCI water: 

It is also well beyond the contention for the County to imply after the 
hearing (County Finding 10:8(a», that we should reexamine the GE 
design process because it failed to account for the fact that the design 
goal of core spray distribution in an air environment would not be met 
in a steam environment. We reject such post-hearing attempts to change 
the contention. We note that there has been aggressive follow-up testing 
and analyses, fully discussed in this record and reflected in our findings, 
to show that the design of the core spray system need not be changed 
even though the design goals are not met. We see no health and safety 
,purpose in the context of this proceeding to open an inquiry into how 
GE could have ovedooked the need to design the core spray distribution 
for a steam environment. ' 
, The County apparently bemoans the lack of a LOCA in an actual 

Tull-scale operating reactor to prove that the peripheral core spray flow 
and rapid reflood will prevent the 2200 degree temperature limit from 
being :violated (County Finding 10:8(c». We readily agree with Mr. 
Hill's understatement, when the County postulated such an actual 
"test" during cross-examinatiori, that "U]t is not 'a very prudent test." 
~Tr. 2619 (HilI); see Tr. 2618-19 (Lanpher, HilI). 

We have found that as permitted by Appendix K, § D.6, appropriate 
experimental data support the 'use for the Shoreham 8 x 8 fuel array of 
the heat transfer coefficients which are specified in that section of Ap
pendix K as being acceptable for a 7 X 7 fuel array (Findings B-6, B-7). 
That suffices for this content'ion' for this proceeding. However, 'we 
recommend that the Commission consider whether Appendix K should 
be updated for this factor, as well as any other pertinent features, to 
specify the factors which would be acceptable in an ECCS analysis per
formed for an 8 x 8 fuel array. Otherwise, the presumed purpose of 
'specifying these matters generically in Appendix K to avoid case by case 
determinations is not achieved 'for the current design of BWR fue't. 

In conclusion, if needed, required ECCS cooling would be achieved 
,even though there is no direct core spray distribution to fuel bundles. 
For the reasons outlined above, and detailed in our findings, we reject 
the contention and resolve the issue in LILCO's favor. As a generic 
matter, with no effect on this' proceeding or the Shoreham reactor, we 
recommend that the Commission consider whether Appendix K should 
be updated for 8 x 8 fuel arrays. ' , 

475 



II.C. Passive Mechanical Valve Fallure 
(SC Contention 11) 

1. Introduction 

Suffolk County Contention 11 concerns the possibility of undetected 
failures occurring in valves utilized in the Shoreham safety-related 
systems. At issue in this contention is whether the subject valves ,may 
fail in an undetectable or unsafe mode, thereby jeopardizing the safe 
operation of the plant and, therefore, failing to be in compliance with 10 
C.F.R. Part 50, Appendix A, General Design Criteria (GDC) 23, 34, 
35,37, and 40 (Findings C-l, C-6 and C-7). ' 

Testimony was originally taken on this contention on June 4, 8 and 9, 
1982 (Finding C-2). On April 7, 1983, subsequent to the filing of 
proposed findings on this issue, the County moved to reopen the record 
on this contention to permit the introduction into evidence of IE 
Bulletin 83-03, "Check Valve Failures in Raw Water Cooling Systems of 
Diesel Generators" (March 10, 1983) (Finding C-3). LILCO and the 
Staff opposed this motion (id.). ' 

As no party sought a further evidentiary hearing even if the Board 
were to grant the County's motion, the Board determined that it would 
rule on the County's motion to reopen the record as a part of its initial 
decision on the merits of this contention (id.). The Board directed the 
parties to provide supplemental filings on IE Bulletin 83-03 and certain 
related documents and thereafter directed further filings responding to 
c'ertain specific Board questions (Findings C-3, C-4). For the reasons 
stated below, the County's motion to reopen the record on this 
contention is hereby granted, and those documents identified in Finding 
C-S are admitted into evidence. 

a. The County's Motion to Reopen the Record 

We need not tarry in our discussion of the legal principles which are 
applicable to a motion to reopen the record. The Board' has recently 
discussed these principles extensively in LBP-83-30, supra, 17 NRC at 
1141-43 (1983), and we incorporate that discussion herein by reference. 
Suffice it to say that the test for reopening the record in an NRC 
proceeding "requires that (1) the motion be timely, (2) new evidence of 
a significant safety (or environmental) question exists, and (3) the new 
evidence might materially affect the outcome." Id. at 1141, and cases 
cited therein. ' 
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The County's motion to reopen states, inter alia, that the record on 
this contention should be reopened to permit the inclusion of IE 
Bulletin 83-03 because it represents recent data compiled by the NRC 
which indicates that the likelihood of undetected valve failure may be 
greater than previously anticipated and that this Bulletin documents that 
the in-service testing programs used by licensees have not been 
adequate to identify such failures. The County did not address the 
timeliness of its motion in this filing. 

LILCO's April 22, 1983 response to the County's motion asserts that 
the County has not made the showings necessary to reopen the record. 
LILCO states that the County's motion to reopen is untimely, not 
because the County had delayed for too long a time after the March 10, 
1983 issuance of IE Bulletin 83-03, but because, with the exception of 
the check valve failures at the Quad Cities plant described in that 
Bulletin, the events on which Bulletin 83-03 were based had already 
been'the subject of previous I&E documents (LILCO Response at 3-5). 
LILCO 'also considers significant the fact that the County did not choose 
to cross-examine a LILCO witness testifying on Quality Assurance 
issues on November 17, 1982, about certain NRC check valve failure 
:reports. 
, LILCO also asserts that the information contained in IE Bulletin 
83~03 would be of little value to the resolution of this contention as it 
does not establish the probable frequency of valve failure at Shoreham 
or provide any information regarding Shoreham's in-service testing 
p'rogram (id. at 7-8). 
"The Starrs April 27, 1983 response joins in LILCO's argument that 

the County's motion is untimely because the vast majority of the 
undetectable valve failures referenced in the IE Bulletin had been 
previously reported by the Staff and should have been raised by the 
County before April 1983 (Staff Response at 3-4). 

The Staff also asserts that, based on the Appeal Board's decision in 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 
1 and 2), ALAB-598, 11 NRC 876 (1980), the introduction of the 
Bulletin into evidence would not change the outcome of this 
proceeding, even if it is' assumed that IE Bulletin 83-03 does present 
significant new information on the general subject of check valve 
reliability and in-service testing adequacy. The Diablo Canyon decision 
involved a request by intervenors to reopen the record in that 
proceeding on the subject of environmental qualification. One of the 
bases relied upon by intervenors in that proceeding was "new 
information" contained in a generic Staff communication to all 
construction permit and operating license applicants apprising them of a 
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Staff proposal for new generic standards for environmental qualification 
which, if approved, would have required that applicants backfit their 
plants to meet the standard. The Appeal Board ruled in that case that 
"[t]here must be indication in the 'new evidence' that the decision on 
the existing record would permit the use of unsafe equipment or create 
some other situation similarly fraught with danger to the public that 
merits immediate attention" in order to justify the use of a new Staff 
regulatory proposal as a basis for reopening the record. 11 NRC at 887. 

In its May 5, 1983 reply, the County asserts that it is incorrect. for 
LILCO and the Staff to state that the information contained,in IE 
Bulletin 83-03 does not provide information which was not known 
previously. The County notes that IE Bulletin' 83-03 specifically 
concludes that "our analysis of operating experience with check valves 
has shown that disassembly and partial disassembly of check: valve 
internals is not effectively found by [ASME Code] Section XI testing as 
it is implemented at this time" [IE Bulletin 83-03, at 1.1 (County Reply, 
at 2). 

The County also disputes LILCO's and the Staff's position that the 
information was merely cumulative of previously reported information 
as the majority of the previous notifications contained little to put it on 
notice of in-service testing (1ST)' deficiencies. It observes that the Quad 
Cities data were developed only after the Staff requested such an 
inspection based on the Dresden failures and the similarities between 
the two plants. The County therefore views the Quad Cities failures to 
be "crucial" to the Staff decision that normal ASME Code Section XI 
testing is not effective in detecting such failures (County Reply at 3-5). 
The County also questions whether it would have been proper or 
realistic to expect it to have pursued its check valve concerns in the 
context of LILCO's QA testimony (Id. at 5). 

We believe the County has made an adequate showing to justify, the 
limited reopening of the record on this contention which we ~are 
permitting by this decision. While we agree that the Dresden failure 
information did become available prior to the issuance of IE Bulletin 
83-03 (albeit after the close of the record on this contention), we canriot 
say that the record before us on this motion 'to reopen indicates either 
that those references of previous events contained in Table :1' to 'IE 
Bulletin 83-03 should have been sufficient to put the County on,notice 
of the failure of ASME Code Section XI testing to detect such failures or 
that the County should have filed its motion to reopen prior to the 
issuance of this Bulletin. We also believe that it would have' been 
inappropriate for the County to pursue the substantive issue of check 
valve failures in the course of its cross-examination on quality assurance 
issues. 
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Furthermore, we find that IE Bulletin 83-03 provides new evidence 
that a significant safety question exists which could, indeed does, 
materially affect the outcome of our decision on this contention. We 
believe the Diablo Canyon decision to be distinguishable because this IE 
Bulletin found specific deficiencies in existing regulatory requirements 
for in-service testing of valves, whereas the notification in issue in 
Diablo Canyon merely related information of a proposed change in the 
regulations (which mayor may not have ultimately been adopted). 

In addition, the existing hearing record on LILCO's 1ST program, in 
this proceeding already raised questions as to the adequacy of LILCO's 
1ST program to detect passive failures of mechanical valves. The Staffs 
conclusion in IE Bulletin 83-03 that normal ASME Code testing is not 

'effective in detecting such valve failures therefore raised considerable 
questions as to the ability ofLILCO's 1ST to detect such failures. 

We believe that the record, as supplemented, is generally responsive 
to these concerns, except as noted herein. 

2. Scope of Contention SC 11 

While there existed some confusion at the hearing over the definition 
of the term "passive mechanical valve failure" and whether this referred 
,to types of components or types of failures, it was generally established 
,on the record that this term refers to the mechanical failure of an active 
or passive valve which may remain undetected until the system is called 
'upon to perform its safety function (Findings C-6, C-7). 

3. Generic Task B-58 

The County asserts in its proposed findings that the Staffs 
identification of Generic Task B-58, "Passive Mechanical Failures" 
indicates Staff support for its concern about undetectable mechanical 
failures of valves (Suffolk County Proposed Opinion, Findings of Fact, 
and Conclusions of Law in the Form of a Partial Initial Decision at 110 
(Proposed Findings 11:12 through 11:15 (January 31, 1983) 
(hereinafter "Suffolk County Proposed Opinion"». Based on the 
limited description of this Task which appears in the record (Finding 
C-8), and the definitional problem described in Finding C-7, we find that 
the record lacks sufficient information on the precise focus of Generic 
TaskB-58 to say that this is so (see generally Findings C-8 through 
C-10). 

Regardless of the actual scope of this generic task, we believe it fair to 
state that IE Bulletin 83-03 does stand for the proposition that the Staff 
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is pursuing a generic program considering undetectable failures of valves 
(see Finding C-8!). 

4. Single Failure Criterion 

In general, the single failure criterion requires that systems important 
to safety be designed such that a single failure of a component will not 
compromise the system safety function. As defined in 10 C.F.R. Part 
50, Appendix A, Definitions and Explanations: 

A single failure means an occurrence which results in the loss of capability of a . 
component to perform its intended safety functions. Multiple failures resulting from 
a single occurrence are considered to be a single failure. Fluid and electric systems 
are considered to be designed against an assumed single failure if neither (1) a 
single failure of any active component (assuming passive components function 
properly), nor (2) a single failure of a passive component (assuming active 
components function properly), results in a loss of the capability of the system to. , 
perform its safety function.2 

2 Single failures of passive components in electric systems should be assumed in designing . 
against a single failure. The conditions under which a single failure of a passive component in a 
fluid system should be considered in designing the system against a single failure are under 
developmenL 

I., 

(Finding C-II.) 
. ·The "Introduction" section of 10 C.F.R. Part SO, Appendix A 

provides, in pertinent part: 

The development of these General Design Criteria is not yet complete. For 
example, some of the definitions need further amplification. Also, some of the 
specific design requirements for structures, systems, and components important to 
safety have not as yet been suitably defined. Their omission docs not relieve any 
applicant from considering these maUers in the design of a specific facility imd 
satisfying the necessary safety requirements. These matters include: 

(I) Consideration of the need to design against single failures of passive, 
components in fluid systems important to safety •••• 

(See Finding C-12.) 
The County alleges in its testimony that LILCO has inappropriately 

applied the single failure criterion in the design of Shoreham (Findings 
C-17, C-18). LILCO interprets this criterion as requiring that fluid and 
electrical systems be designed to assure that neither the single failure of 
any active component, assuming passive components function properly, 
nor the single failure of any passive component, assuming active 
components function properly, will result in a loss of the capability of 
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the system to perform its safety function (Finding C-14). L1LCO reads 
this criterion as requiring that single failures of passive components in 
an electrical system be assumed in designing against a single failure 
(;d.). L1LCO does not read the single failure criterion to require in all 
cases that an applicant assume a single failure of a passive component in 
designing a fluid system against a single failure of an active component 
(id.). 

L1LCO's witness testified that the single failure criterion has been 
applied in the design of Shoreham to assure that system safety function 
is preserved (Finding C-lS). Fluid systems are designed to perform 
their safety functions after a single failure of active components (id.). 
Those safety-related fluid systems or portions thereof which are 
required to function during certain phases of normal plant operation 
have been designed to function after a single failure of passive 
components (id.). 

L1LCO has not designed the fluid systems at Shoreham to assume all 
potential single passive component failures in connection with a single 
active component failure (Finding C-16). The passive component failure 
evaluation at Shoreham is predicated on such events occurring after a 
loss-of-coolant accident (id.). By definition (Finding C-7), passive 
valves would not be required to move to mitigate accident type events 
and to perform their safety function during this time frame (Finding 
C-16). The single failure analysis performed for Shoreham has therefore 
assumed such passive failures as leakage from pump seals and valve 
stem seals and the failure of measuring devices, which were determined 
to be the most likely failures under such circumstances (Jd.). 

Based on its reading of the portion of the Introduction to 10 C.F.R. 
Part 50, Appendix A describ'ed in Finding C-12, the County has read 
footnote 2 to the single failure criterion as requiring that an applicant 
assume a "passive failure" in addition to an active component failure if 
"passive failures" could not be detected via periodic testing or 
functional observation (Finding C-17). By the use of the term "passive 
failure," the County's witnesses testified that they meant· an 
"undetectable failure," whether it occurs in an active component or a 
passive component lJ (id.). The County would have L1LCO factor a 
single failure analysis, based on this definition, into what it describes as 

JJ Suffolk County included in its definition of "undetectable failures" not only mechanical failures such 
. as the separation of valve discs from valve stems, but also valves which arc inadvertently "locked out" 
in the improper position by operator error (Finding C·17). While such failures may indeed be 
"undetected failures," they are certainly not "mechanical failures" so as to be a design consideration in 
designing a fluid system against "undetected" or "passive" mechanical valve failures, and are thus 
beyond the scope of this contention (see Tr. 3705·06 (Judge Brenner». 
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a "complete failure analysis" which would be used in establishing both 
valve testing frequency and design criteria (Finding C-17). ; 

The Board finds no basis in 10 C.F.R. Part 50 to support the County's 
reading of the single failure criterion as requiring the assumption of a 
"passive" or "undetectable" failure of a passive or active component 
when designing against a single failure in a fluid system. While footnote 
2 to the definition of the single failure criterion and the Introduction to 
10 C.F .R. Part SO are admittedly imprecise as to the criteria which 
should be followed in assuming the failure of a passive component in 
the design of a fluid system against the single failure criterion, each of 
these references clearly relates to the assumption of a "passive 
component" failure, not a "passive" or "undetectable" failure of either 
an active or passive component. 

While it is true that the General Design Criteria are only minimum 
requirements and an applicant is required to consider areas which are 
still "under development" (Finding C-23), the County's reading of the 
definition of the single failure criterion would require that LILCO 
design Shoreham to postulate both a single failure and an undetected 
"passive mechanical valve failure" of an active or passive component 
(Finding C-22). At least insofar as this would require that' LILCO 

.assume the failure of an active component when designing against the 
single failure of an active component, this would constitute a postulated 
double failure of active components (idol. Such a reading of 10 C.F.R. 
Part SO, Appendix A, is clearly beyond existing regulatory requirements 
and inconsistent with regulatory practice (Findings C-19, C-20, C-20. 

We believe that LILCO has adequately analyzed the conditions under 
which a failure of a passive component should be assumed in the design 
of a fluid system against a single failure. Furthermore, L1LCO's 
application of the single failure criterion to active components in the 
,design of Shoreham would bound undetected single failures of active 
components (Finding C-22). Accordingly, based on the record before 
us, the Board finds LILCO's application of the single failure criterion in 
,the design of Shoreham to comply with the requirements of 10 C.F.R. 
Part 50, Appendix A. 

'5. The Possibility of Undetected Valve Failures at Shoreham 

The main focus of this contention centered on the possibility of 
undetected valve failures at Shoreham and the adequacy of LILCO's 
efforts to prevent or detect their occurrence. While the Staff, LILCO 
and the County all agreed that the possibility of an undetected valve 
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failure is unlikely, each also agreed that such failures are ,possible 
(Findings C-24, C-2S, C-26). 

No party had performed any analysis to determine the probability of 
such failures (Findings C-24, C-2S). However, on the basis of the 
record which has been developed on this contention, a further overall 
valve failure analysis, as advocated by the County (see Findings C-18, 
C-66, C-83, C-84), is not required or warranted (see Section 
II-C.S.d.3)., [rifro). 

a. Valve Design and Construction as an Indication of Valve Reliability 

The record indicates that the safety-related valves used at Shoreham 
are highly reliable (Finding C-26). These v'alves were constructed to the 
codes and standards in effect on the purchase order date of the 
components and they were procured, designed, fabricated, inspected, 
and installed in accordance with the quality assurance requirements of 
10 C.F.R. Part 50, Appendix B (id.). They have been and will be 
subjected to extensive testing, from manufacture through in-service 
inspection and testing (id.). Furthermore, to the extent practical, 
Shoreham uses standardized valve and valve operators that have been 
proved over time to be reliable (Finding C-28). 

The County took issue with LILCO's and the Staffs conclusion that 
the valves used at Shoreham were "highly reliable," and with the 
assertion that the design and construction of these valves ~as relevant 
to their ability to prevent undetected mechanical valve failures at 
Shoreham. At the hearing, the only example of a valve utilized at 
Shoreham which the County cited as being unreliable and as being 
subject to undetectable failures is the Rockwell-Edward main steam 
isolation valve (MSIV) (Findings C-29, C-30, C-31). During a six-year 
period there were seven reported failures of MSIVs involving the 
mechanical separation of the valve internals permitting the main disc to 
become separated from the valve stem. Five of these failures took place 
at Brunswick Unit 2, one occurred at Brunswick Unit 1 and one 
occurred at Hatch Unit 2 (Finding C-29). 

LILCO had at the time of hearing ordered the MSIV modifications 
recommended by the manufacturer to correct potential deficiencies 
described by 'the Staff in an I&E information notice (Finding C-29). The 
Comity asserted that LILCO's response to these failures was inadequate 
to demonstrate the'reliability of these valves, however, as LILCO had 
not undertaken any kind of failure analysis to ensure that the same or 
siinilar kinds of failures .would be detected if they occurred in 
Shoreham's modified MSIVs (Finding C-29). 
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We find no need for such an analysis, however. The record 
demonstrates that the County's concern about the detectability of MSIV 
failures is unfounded. The design of these discs is such that on 
separation, pressure would drive the disc closed so that the failure would 
become detectable (Finding C-32). Furthermore, the record strongly 
suggests that the repeated failures of the MSIVs described by the 
County were primarily plant-specific maintenance problems related to 
the apparent inability of the workers at the Brunswick facility to properly 
install a retaining pin in the valves after maintenance (Finding C-47). 
We therefore find no basis in the record or in any regulatory 
requirement that such an analysis be performed. 

While we find on this record that the valves used at Shoreham are 
generally highly reliable, at least at the time of their installation, the 
reliable design and construction of valves, of course, cannot by itself 
guarantee that mechanical valves will not later fail in an undetectable 
mode (Finding C-34). The undetected check valve failures described in 
IE Bulletin 83-03, for example, primarily involved failures due to 
abrasive and corrosive wear (Finding C-33). Accordingly, the remaining 
segments of this opinion examine LILCO's efforts to detect or predict 
valve failure and preserve system function. ' 

h. Position Indicators, Flow Monitors and Redundant Systems 

Valve stem position indicators are one means by which certain 
"passive mechanical valve failures," such as gear train failure, may be 
detected (Finding C-40). Position indicators will generally not detect a 
disc-to-stem separation, however (id.). If a stem-to-disc separation 
occurs while the valve is trying to close and the disc is jammed, the 
position indicator would show no indication of failure (id.). Whether the 
failure would be detected prior to the request for the valve to close 
depends upon the function of each specific valve (Finding C-39). 

Except for solenoid valves, all remotely actuated motor- or 
air-operated valves have either position indicators, which will detect 
passive failures in the upper portion of the valve including the entire 
valve operator, or discharge pressure indicators, which indicate valve 
operation (Finding C-35). Solenoid valves on very small branch lines do 
not have position indicators as they cannot be designed to accommodate 
them (id.). The function of the electric circuitry leading to these valves 
is monitored, however (id.). 

Manual valves do not typically have position indicators (Finding 
C-36). The criterion established is that manual valves which are 
inaccessible, such as those in the drywell, and which are located in the 
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essential flow streams do have position indication (id.). Manual valves 
which do not have position indicators are typically valves whose 
operation can be verified through physical inspection (id.). Position 
indicators are also used on manual valves where required by technical 
specifications (id.). 

Certain other valves, such as check valves, do not have position 
indicators (Finding C-37). This is because their reliability was believed 
to be such that there was no need to require position indication (idol. 
The primary failure mode of such valves is steam leakage from valve 
seals (idol. The LILCO witness did not believe that any of these valves 
would be readily adaptable to the installation of position indicators (id.). 

Suffolk County took the position at the hearing that valve position 
indicators should be required for all safety-related valves at Shoreham 
and that LILCO should be required to justify any decision not to utilize 
such indicators (Tr. 3725, (Bridenbaugh». In its Proposed Opinion, 
Suffolk County takes the position that the record is incomplete because 
LILCO has provided no evidence of a systematic program to analyze the 
need for position indicators or to develop criteria for determining 
whether position indicators should be required for all safety-related 
valves. Suffolk County's Proposed Opinion at 124, 125 (Proposed 
Findings 11:41, 11:44). The County cites no authority for this reading of 
the record, an'd we are not aware of any regulatory requirement for the 
development of such failure analyses as a basis for determining criteria 
for the use of position indicators . 
. We find the County's criticism of LILCO's alleged lack of criteria for 

the use of valve stem position indicators to be quite ironic, considering 
that the only basis which any County witness gave for arguing that all 
safety-related valves should have valve stem position indicators, even 
valves which are manually operable only, locked in a particular position 
and readily accessible during operation, is that he would "feel better" if 
they all had them (Tr. 3725 (Bridenbaugh». Valve stem position 
indicators would be of little utility in detecting valve stem-disc 
separations (Findings C-39, C-40) and would usually detect other types 
of passive (undetected) valve failures only when a valve failed to 
operate (Finding C-40). 

The record on this contention indicates that the general criterion 
followed by LILCO for the use of valve stem position indicators or other 
devices to detect operation or operability is that such instruments are 
used for both remotely activated valves and for manual valves which are 
both inaccessible and located in'essential flow streams (Findings C-35, 
C-36). 
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No position indicators were required for check valves because their 
reliability was believed to be such that there was no need for these 
devices (Finding C-37). While the recent issuance of IE Bulletin 83-03 
may have raised some doubt concerning the reliability of such valves 
(Finding C-73), it is clear that position indicators would not detect 
either leakage from valve seals (the primary failure mode of these 
valves) or disc-stem separations such as those discussed in IE Bulletin 
83-03 (Findings C-3S, C-39, C-40; see generally Findings C-33, C-67, 
C-68). 

Furthermore, we agree with LILCO witness Fortier that it is not 
necessary to have position indication on all safety-related valves at 
Shoreham since it is not individual valve function which must be 
preserved, but overall system function (Finding C-3 8). A single 
undetectable mechanical valve failure will not jeopardize the' safe 
operation of Shoreham because there are redundant I!nes or other 
systems to bring a plant to a safe condition (id.). Therefore, while it 
would be necessary to detect system function in the event of a failure, it 
would not be required that valve operability be detectable (id.). 

Accordingly, we find reasonable assurance on this record that LILCO 
has made adequate and reasonable use of valve stem position indicators 
at Shoreham. We find there is no legal requirement or any other basis in 
this record for requiring that LILCO outfit all safety-related valves at 
Shoreham with valve stem position indicators or other devices capable 
of detecting valve operation or operability, or for requiring that LILCO 
perform a failure analysis to determine the appropriate locations for such 
devices, as advocated by the County. 

c. Monitoring and Evaluation 0/ Industry Experience 

A further method by which LILCO safeguards against potential valve 
failures is by monitoring and evaluating industry experience with valves 
to determine its applicability to Shoreham and to take any remedial 
action that may be necessary at the plant (Findings C-41 through C-4S). 
The County asserts in its Proposed Opinion: 

A primary Suffolk County concern in this regard is that L1LCO needs written 
procedures for the review and assessment of industry experience regarding valve, 
failures. The procedures should specify the different sources of operating experience 
that will be monitored, the persons responsible for such monitoring, the timeliness 
of the review process, and the criteria by which decisions can be made as to whether· 
changes needed to be implemented in plant hardware, operating procedures, or in 
surveillance and testing requirements (Tr. 3SSS, 3S79-80, 3688-89 (Bridenbaugh». 
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Suffolk County Proposed Opinion, Volume Two of Two, at 126 
(Proposed Finding 11:48) (January 31, 1983). The plan described by 
LILCO at the hearing addresses each of these concerns. 

Shoreham will review data from numerous sources of industry 
experience. The principal sources include General Electric (Service In
formation Letters and Technical Information Letters), the Nuclear 
Safety Analysis Center, the Institute of Nuclear Power Operations 
(INPO) (Significant Event Reports and Significant Operating Experience 
Reports), the NRC (new Regulatory Guides, I&E Notices, Bulletins and 

'Circulars, and Licensee Event Reports) and the Electrical Power Re
search Institute (EPRI) (Finding C-41). 

In addition to LILCO's own evaluation of industry experience, con
tractual obligations of Stone & Webster and General Electric with 
LILCO ensure that it will receive these companies' evaluation of indus
:try experience relevant to Shoreham (Finding C-42). 

Information from these sources goes to the Nuclear Operating Services 
Division (NOSD) and to the plant itself (Finding C-43). If it is deter
mined to be applicable to Shoreham or to pose any potential question, it 
is disseminated to the Technical Support Division which forwards such 
information to the Technical Support Division manager (id.). He sends 
it to an appropriate section or department head who, in turn, assigns the 
item to the appropriate technical expert for detailed review, with an 
action date. Upon satisfactory completion of that work, the section head, 
the department head and the plant manager document their review and 
approval of the work (id.). 

Industry experience is also evaluated and reviewed by the Independent 
Safety Evaluation Group (ISEG). Its recommendations regarding ap
plicability and proposed modifications are forwarded to the plant manag
er (Finding C-44). Recommendations for changes to the plant are 
reviewed by the Review of Operations Committee, and necessary follow
up action is implemented (Finding C-45). Documentation of the entire 
review process is maintained to show what information was reviewed, its 
evaluation and the response or action taken (;d.). 

The County's witnesses testified at the hearing that they had no 
reason to doubt that LILCO intends to implement the program described 
at the hearing for monitoring and reviewing industry experience 
(Finding C-46). 

The County's Proposed Opinion states that "[t]he LILCO descriptions 
of its programs for monitoring industry experience seem, on paper, to 
be adequate." Suffolk County Proposed Opinion, Volume Two of Two, 
at 127 (Proposed Finding 11:51) (January 31, 1983). The County 
follows, however, with the statement that "there is evidence that the 
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LILCO program has not been effective at least to date," which it asserts 
raises the concern of whether LILCO's present and future programs will 
be implemented properly. 

The specific concern regarding LILCO's monitoring of industry experi
ence raised by the County relates to the multiple MSIV failures at 
Brunswick Units 1 and 2 and Hatch Unit 1 (described in Findings C-29 
through C-32) and the fact that LILCO took no corrective action with 
regard to its own similar MSIVs from 1976 to 1981 until aftenhe is
suance 'ofIE Information Notice 81-28 (Finding C-46). 

As we described above, however, LILCO testified that until the is-· 
suance of IE Information Notice 81-28, the MSIV failures appeared to 
be plant-specific maintenance problems, primarily since all but one of 
these failures occurred at the Brunswick facility (Finding C-47). Indeed, 
we note that five of the seven MSIV failures were described as the result 
of the maintenance crew's failure to insert or improper insertion of a 
retaining pin, and one involved the failure of a square pin which had 
been used in a round hole (;d.). 

The record before us on the MSIV failures gives us no difficulty in ac
cepting LILCO's explanation of its delay in discerning the need for cor
rective action on these valves. We find there 'is reasonable assurance 
that the program described by LILCO for monitoring and evaluating in
dustry experience is adequate. 

Furthermore, we believe that LILCO's inclusion of the six diesel 
generator check valves described in IE Bulletin 83-03 in its 1ST program 
prior to the issuance of that IE Bulletin, and LILCO's requirement of 
both forward and reverse flow testing of these particular check valves 
prior to the issuance of that Bulletin, gives us additional reason to find 
such reasonable assurance (Finding C-77). 

d. In-service Testing of Valves 

The final method by which LILCO proposes to mitigate the possibility 
of undetected valve failures at Shoreham is through its "In-Service Test
ing (1ST) Program." In-service testing provides, further assurance that 
valves are reliable and function properly (Finding C-SS). 

J). Regulatory Requirements 

The regulatory basis for in-service inspection and testing of valves is 
10 C.F.R. § SO.5Sa, which subsumes ASME Code Section XI (Finding 
C-48). Generally, the ASME Code provides that testing of valves 
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should occur every three months (id.). The Code recognizes that circum
stances may make deviations from this testing frequency desirable, al
though it provides no further guidance on these deviations (;d.). While 
ASME Code testing requirements are not based on rigid reliability 
analyses (Finding C-50), the Board notes that it is the normal practice in 
the United States for National Standards and industry codes to be adopt
ed by consensus among senior acknowledged experts in the appropriate 
technical fields. 

The Staff. requires compliance with the testing described in the ASME 
Code, "provided that [such testing] does not put the plant in an unsafe 
condition" ,(Finding C~48). When the Staff determines that a valve need 
not· be tested every three months, the valve must be tested at cold 
shutdown, where practicable, and in no event at an interval longer than 
every refueling (Finding C-49). In those cases, a period ranging from 
three months to two years (normal refueling) is adequate (id.). 

For certain valves, a testing frequency of once every three months 
reduces reliability (Finding C-51). There is a balancing judgment which 
must be made regarding the frequency of testing; too much testing may 
reduce the overall reliability of the component being tested, while too 
little testing could also reduce valve reliability (id.). The crucial variable 
in determining test frequency is safety, which includes consideration of 
the detectability of failures and the historical reliability of the component 
being tested (Findings C-51, C-52). 

Valve testing frequencies approved by the Staff become a part of the 
technical specifications to the plant's operating license (Findings C-53, 
C-54). Special testing is also imposed by technical specifications to 
demonstrate system performance, including valve operability during 
various plant operating conditions (Finding C-54). Special tests are re
quired for specific valves, for fluid systems, and under certain 
conditions, for systems during normal operations (;d.). These additional 
test requirements include surveillance intervals beyond those covered 
by the in-service testing program (id.). 

2). LILCO's In-service Testing Program 

There was considerable discussion at the hearing of the draft LILCO 
1ST program submitted for Staff review in January 1982 (Finding C-55). 
The uncontroverted testimony at the hearing was that LILCO's January 
1982 plan followed the format of the NRC's "Guidance for Preparing 
Valve Testing Program Descriptions and Associated Relief Requests 
Pursuant to 10 C.F.R. § 50.55a(g)" and was representative of testing 
plans in the industry (Finding C-57). 
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The concern raised most frequently by the County at the hearing in
volved the number of "relief requests" ~hich LILCO had filed with that 
plan (Finding C-58). LILCO sought relief in the form of longer test peri
ods for about 20 percent of the approximately 500 (97 out of 486) 
valves included in its January 1982 plan (id.). 

The County position was that LILCO's plan did not adequately explain 
its basis for requesting longer intervals between tests, such as whether 
this decision was based on the possibility that excessive testing of a par
ticular valve might increase the potential for valve failure or other con-
siderations (idol. . 

The Staff had not reviewed the January 1982 LILCO 1ST· pian and 
took no position on its adequacy' at the hearings (Finding C-56). The tes
timony of LILCO and Staff witnesses at the hearing was that the final 
number of relief requests would probably be reduced after review by 
LILCO's consultant and the NRC Staff (Findings C-59, C-60). LILCO's 
witness testified at the hearing, however, that LILCO's January 1982 
test plan "could be a moving target," since the test plan would not be 
final until the issuance of an operating license; the date of operating 
license issuance determines which edition of the ASME Code must' be 
followed (Findings C-61, C-62; see 10 C.F.R. § 50.s5a(g». 

After preliminary review by the Staff in November and December 
1982, and a review by a LILCO consultant, the 1ST program which had 
been the subject of our June 1982 hearings was substantially revised 
(Finding C-63). This revision, which was submitted to the Staff in April 
1983, is anticipated to be the program that will be in effect at fuel load 
(idol. . 

The scope of the April 1983 revision to the LILCO 1ST program has 
been considerably expanded from that of the January 1982 test plan. 
There are 1268 safety-related valves in the April 1983 Shoreham 1ST 
program, of which 579 are check valves: . 168 are piping system check 
valves and 411 are check valves in the hydraulic control, units (HCU). 
Every safety-related check valve (a check valve which must function in 
order to ensure the proper operation of a safety-related system) at Shore
ham is included in the 1ST program (Finding C-64). Requests for relief 
from the quarterly testing were filed for a total of 446 of the 579 check 
valves (77 percent) (Finding C-65). These relief requests apply to 383 
of the 411 HCU check valves, to 58 of the 162 regular check valves and 
to 5 of the 6 stop check valves (idol. 

490 



3). Suffolk County's Concerns 

The Suffolk County witnesses testified at the hearing that where relief 
is sought from a quarterly test or inspection requirement, the rationale 
for 'a longer test period should be identified and justified (Finding 
C-66). They stated that there should be a carefully disciplined approach 
to relief requests which is fully documented and which can be reviewed. 
The County advocated that a complete failure analysis be performed to 
determine consequences of a valve failure, and that this analysis be used 
as a basis for establishing the frequency of valve testing (;d.). The Coun
ty's witnesses also testified at the hearing that the January 1982 LILCO 
1ST program did not address passive valves or indicate which valves may 
be susceptible to undetectable failures (id.). 

IE Bulletin 83-03, "Check Valve Failures in Raw Water Cooling 
System of Diesel Generators" (March 10, 1983), which is admitted into 
evidence by this decision, is relied upon by the County as a new specific 
example to support its argument that the Shoreham 1ST program is in
adequate to detect passive failures of mechanical valves (Finding C-68). 
This IE Bulletin describes the failure of the check valves in the' raw cool
ing water supply systems for the diesel generators at the Dresden and 
Quad Cities nuclear power stations as the result of the separation of the 
valve discs from the valve stems. The Dresden check valve failures ren
dered two diesels inoperable at the same time when the valve discs, 
which had been floating free within the valve bodies, moved to the 
valve outlets and blocked flow to the diesels. At Quad Cities, the failures 
remained "latent," i.e., the valve discs were floating free but had not 
moved to the outlet or blocked flow (Findings C-68, C-69, C-70). The 
dominant failure mode for all valves described in that bulletin was the 
result of abrasive and corrosive wear of valve internals (Finding C-33). 

IE Bulletin 83-03 was issued by the Staff to directly respond to the 
check valve failures at Dresden and Quad Cities. The Bulletin requires 
holders of operating licenses to take specific actions to improve in
service testing of check valves in the cooling water systems for diesel 
generators ,(Finding C-71). The specific failures referred to in Bulletin 
83-03 concerned check valves not included in the in-service testing pro
grams at those respective plants (id.). The Staff noted in IE Bulletin 
83-03, however, that check valve failures such as those of Dresden and 
Quad Cities are "not effectively found" by ASME Section XI testing as 
it is usually implemented at this time: 

[O)ur analysis of operating experience with check valves has shown that disassembly 
and partial disassembly of check valve internals is not effectively found by Section 
XI testing as it is implemented at this time. Tests performed for Section XI or 
Technical Specifications usually require only forward flow through check valves. 
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These tests may not detect internal check valve failures unless the disassembled 
parts move to block now during the test. 

(Finding C-68,) IE Bulletin 83-03 requires that diesel generator raw cool
ing water valves be tested for forward and reverse flow (or that an ac
ceptable alternative to such testing, such as disassembly; be 
implemented) (Finding C-7I). LILCO is required to comply with the 
Bulletin (Finding Con). 

This IE Bulletin also notes that the scope of its concern exten"ds 
beyond the diesel generator cooling system check valves: 

It should be noted that the popular use of swing check valves in safety related plant 
nuid systems considerably expands the scope of concern for check valve mainte
nance and testing beyond diesel cooling systems. Licensee event reports indicate 
that other systems important to safety have experienced failure of check valves 
which are not included in the 1ST program and have not been discovered during 
testing. Other licensee event reports indicate that for those valves which are not 
leak tested, both the type and frequency of testing may not be adequate to detect 
valve failure. Maintenance and 1ST programs should be reconsidered in light of 
detecting and preventing gross and multiple check valve failures that can defeat 
functions of systems important to safety. This includes concerns both for check 
valve opening and closure. 

(Findings C-73, C-74J 
The ASME Code requires that check valves' be '.'considered" for inclu

sion in in-service testing plans (Finding C-7S). All safety-related check 
valves at Shoreham are .included in the LILCO 1ST program submitted 
to the Staff in April 1983 (id.L Prior to the issuance of IE Bulletin 
83-03, Shoreham had specified that not only would the six valves in the 
diesel generator cooling water system be tested for both forward and 
reverse flow, but also that 44 other check valves would also be tested for 
both.forward and reverse flow (Finding C-7S). There are 219 check 
valves in the 1ST program that are tested for forward flow only, and 
another 310 check valves that are tested for reverse flow only (;d.). Mr. 
Rigert's July 9, 1983 affidavit states that the selection of flow direction 
for testing is based upon the required valve response to system flow con
ditions during system operation. For example, if a valve must pass for
ward flow and prevent reverse flow for the system to operate properly, 
the valve is tested in both directions (Finding C-76). 

IE Bulletin 83-03 states that the specific requirements it imposes are 
only part of a generic response to check valve failures which will result 
in improved testing to ensure operability and to improve reliability of 
check valves (Finding C-8t). Recently completed and ongoing Staff 
generic efforts are described in the "Affidavit of Ralph Caruso" (June 
10, 1983), at 1-4 (id.). 
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LILCO is also continuing efforts to identify causes of passive mechani·· 
cal valve failures (Findings C-78, C-79). Furthermore, it asserts that it 
is "investigating" the adoption of a computerized system which could be 
used to incorporate industry and Shoreham-specific valve-related experi
ence into its 1ST and preventative maintenance programs. This program 
would assist LILCO in performing trending analyses and in identifying 
common causes of not only passive mechanical valve failures but all 
valve failures (Finding C-78) . 

. The County asserts that the check valve failures described in IE Bulle
tin 83-03. 

show clearly that such failures are relatively common, and that they can occur simul
taneously in redundant systems, that they are not detectable by the normal testing 
program, that they can result in non-availability of essential safety systems, and that 
the standard level of valve position indication instrumentation is not capable of 
providing warning of such failures. 

(Finding C-82.) 
The County states that the criterion described by LILCO for determin

ing whether a check valve is to be tested by forward flow testing, reverse 
flow testing, or both is "overly simplistic" (Finding C-82). The County 
believes that because IE Bulletin 83-03 states it to be doubtful that 
normal forward flow testing would have detected check valve failures 
such as those described therein, LILCO should perform "a more sophis
ticated failure analysis for each of the valves to determine unusual failure 
modes that might occur, to quantify more accurately the test acceptance 
criteria, and to identify the need for augmented action, such as periodic 
disassembly, and additional position indicators for valves determined to 
be 'high risk' " (id.). 

The County also states that while a computerized program to ensure 
responsive testing and maintenance such as that proposed by LILCO 
would be "desirable," LILCO has not committed to install and utilize 
such a system (Finding C-83). Furthermore, even if such a program is 
implemented the County believes that a reactive system such as this 
"cannot obviate the need for' a' systematic and disciplined failure analy
sis" (id.). 

Addressing each of the County's arguments individually, we note first 
that we have already rejected the County's argument that additional 
valve position indicators would be able to detect the separation of valve 
discs from valve stems (Findings C-39, C-40). We find nothing in IE 
Bulletin 83-03 which would lead us to question that conclusion. 

We also do not agree with the County's conclusion that IE Bulletin 
83-03 shows that valve disc separations from valve stems are "relatively 
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common." While it is true that IE Bulletin 83-03 states that "numerous 
check valve failures have occurred in systems important to safety in 
nuclear power plants" (Finding C-73), we cannot say that this makes 
such failures "relatively common." Indeed, no example of any such fail
ure was raised by the County at the hearing. 

Furthermore, we find this statement from IE Bulletin 83-03 to be so 
general as to raise more questions than it answers. This statement gives 
no indication what its authors considered to be "numerous," how many 
of these check valve failures were disc-stem separations or failures of 
other sorts, such as seal failure, or how many would have been unde
tectable by normal in-service testing. Indeed, as licensees are only re
quired to "consider" in-service testing of check valves (Finding C-7S), 
we do not have any indication of how many of these check valves being 
described were subject to no in-service testing whatsoever prior to their 
failures. ' 

Nothing in IE Bulletin 83-03 controverts the statement of the Coun
ty's own witness that the frequency of undetectable failures of valves of 
any sort "has been relatively low" (Finding C-26). Therefore, while we 
acknowledge the possibility of undetectable failures of check valves,· we 
cannot conclude that they have been relatively common, at least if they 
are included in in-service testing programs. 

Next, while we acknowledge that check valve failures such as those 
described in IE Bulletin 83-03 can occur simultaneously in redundant 
systems when subjected to no in-service testing, we are uncertain what 
conclusion the County would have us draw from this occurrence. 
Theoretically, it has always been the case that any two redundant sys
tems could fail simultaneously. We do not find the situation described in 
IE Bulletin 83-03 to provide an adequate basis to warrant any change in 
our interpretation of the single failure criterion discussed above or as 
providing an adequate basis for requiring that LILCO postulate a double 
failure (j.e., an undetected failure of one component together 'with a· 
single failure of another component) as a basis for designing the fluid 
systems at Shoreham. We still deem such an assumption to be beyond 
any regulatory requirement and unjustifiable based on the isolated occur
rences described in IE Bulletin 83-03. 

We also conclude that there is no basis in this record, including the 
events described in IE Bulletin 83-03, for requiring that LILCO perform 
a "comprehensive failure analysis" of the sort described by Suffolk 
County with regard to this and all other aspects of this contention. Such 
an analysis is clearly beyond any existing regulatory requirement, is in
consistent with general industry practice and has not been performed for· 
any existing plant (Finding C-19). Furthermore, there is no basis for us 
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to conclude on this record that comprehensive failure analysis such as 
that advocated by the County would produce a result significantly more 
capable of protecting the safety function of valves than present 
methodologies. The County's witnesses had never performed any such 
analyses themselves, nor were they aware of any regulatory or other 
technical papers describing or supporting the need to conduct such 
vaguely described, broad analyses (Findings C-20, C-21, C-26). On this 
record, we do not find such a failure analysis to be required for us to be 
able to find reasonable assurance of the adequacy of LILCO's abilities to 
detect passive failures of. mechanical valves. 

We similarly find this record to lack any adequate basis to support the 
County's. assertions that LILCO has not provided adequate justification 
of the basis for its requests for relief from the ASME Code three-month 
testing intervat' for valves. While the County has described the numbers 
of relief requests filed with both LILCO's January 1982 1ST program 
and its April 1983 revision as being large (see Findings C-58, C-65), the 
County has never set forth, either at hearing or thereafter, particular 
concerns about individual relief requests nor given any indication as to 
which relief requests it would not question. 

Naked numbers, of course, do not reflect the .true nature of the re
quests for relief. For example, 383 relief requests relate to identical 
valves in the hydraulic control units (HCU) (Findings C-64, C-65). We 
take official notice that it is not ·possible to test many HCU check valves. 
during operation.!· The County does not take the position that no devia
tion from the ASME Code specified valve testing may be permitted,. 
however. See Suffolk County Proposed Opinion, Volume Two of Two, 
at 122 (Proposed Finding 11:35) (January 31, 1983). 

Effectively the only complaints Which the County has raised about the 
relief requests filed by LILCO is that there are many of them and that. 
they are.not supported by a failure analysis which demonstrates that the 
grant. of a relief request will not result in a .valve remaining untested for 
an .unsafe period of time (Finding C-66; see Findings C-83, C-84). As 
we, have already determined there to be no basis on this record for 
requiring LlLCO to perform failure analyses such as those advocated by 
the County, this unspecified derivative concern of the County must also 
fail. : ' 

.We also conclude that the County's concern about the lack of adequate 
consideration of passive valves in LlLCO's 1ST program must fail for 

14 As set forth below, the Board leaves portions of the check valve issue open. Parties will have the 
opportunity to disagree with this conclusion as a part of the further filings on this issue described below. 
See 10 C.F.R. § 2.743(j). 
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lack of specification. At no point in the hearings on this contention has 
the County identified specific passive valves it believes should be includ
ed in LILCO's 1ST program which are not included, nor has it identified 
kinds of passive valves which it believes to have been excluded. 
Accordingly, we cannot find the County's concern to be supported by 
the record. 

On the other hand, even though we find that IE Bulletin 83-03 does 
not support the County's conclusion that a failure analysis must be done 
for the check valves at Shoreham, we cannot conclude on the prese'nt 
record that LILCO has adequately addressed the concerns raised in that 
Bulletin. In our view, the significance of IE Bulletin 83-03, beyond its re
quirement that check valves in raw water cooling systems of diesel 
generators be included in 1ST programs, is'that it calls into question the 
ability of normal in-service testing of check valves by forward flow test
ing only to detect "passive" or "latent" separations of valve discs from 
valve stems (Finding C-68). Unlike those check valves in the diesel 
generator raw water cooling systems, for which IE Bulletin 83-03 specifi
cally requires testing either by both forward and reverse flow, or by 
valve disassembly and inspection or by "other equally effective means 
of assuring integrity of the valves" (Finding C-71), IE Bulletin 83-03 
does not specifically mandate the kinds of testing to be used for other 
check valves. It does state, however, that ' , 

[mJaintenance and 1ST programs should be reconsidered in light of dete'cting and' " 
,preventing gross and multiple check valve failures that can defeat functions of sys· 
terns important to safety. This includes concerns both for check valve opening and 
closure. 

(Finding C-74.) , 
LILCO has stated its intention to test all safety-related check valves at 

Shoreham by either forward and reverse flow, by reverse flow only, cir 
forward flow only, "based upon the required valve response to system 
flow conditions during system operation" (Findings C-75, G-76). This 
means that under circumstances such as those in the case of the valves 
which were the subject of IE Bulletin 83-03, where a valve must pass for
ward flow and prevent reverse flow for the system to operate properly, 
LILCO will test the valve by flow in both directions (Finding C-76). ' 

In light of the conclusions in IE Bulletin 83-03 that disassembly and 
partial disassembly of valve internals "is not effectively found" by only 
forward flow through check valves, and that it is "doubtful" that such 
testing would be able to detect such failures, "except by chance" 
(Finding C-68), it is not clear from any of LILCO's filings why it be
lieves that requiring the vast majority of the safety-related check valves 
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in LILCO's 1ST program to be tested for single direction flow testing 
only (i.e .• forward or reverse flow testing only) would be adequate to 
detect or prevent "gross and multiple check valve failures that can 
defeat functions of systems important to safety" (Findings C-74, C-75). 

It is not clear from the present record whether it is LILCO's position 
that such single direction flow testing will be adequate to detect the dis
assembly or partial disassembly of these particular check valves because, 
0) flow testing in both directions could or would not be performed for 
these particular valves and LILCO proposes to adopt other means to pre
vent or detect disassembly or partial disassembly of these check valves; 
or (2) whether it is LILCO's position that single direction flow testing of 
these check valves is adequate because it believes other means already 
exist which would elTectively assure system function even if such failures 
did occur. We simply lack sufficient information at the present time to 
conclude whether LILCO has adequately addressed the concerns· about 
the detection and prevention of check valve failures as discussed in IE 
Bulletin 83-03. Accordingly, as set forth more fully below, LILCO will 
be required to further supplement the record on this issue before we can 
deem this contention to be fully resolved. 

Although we are retaining jurisdiction over this issue of the adequacy 
of LILCO's 1ST program to respond to the concerns expressed in IE Bul
letin 83-03 about the detection and prevention of disassembly and partial 
disassembly of check valve internals, we do not find the gap existing in 
the present record to be of such significance to preclude our finding rea
sonable assurance of the adequacy of LILCO's 1ST program to permit 
fuel load and operation up to five percent of rated power. 

As the record demonstrates the low frequency of undetectable failures 
of all types (Findings C-24, C-26), we perceive there to be little likeli
hood of an undetectable check valve failure occurring at Shoreham in 
the limited time period between the issuance of this decision and our 
final resolution of this contention. This conclusion is strengthened when 
we note that the check valve failures which were the subject of IE Bulle
tin 83-03 were the result of abrasive and corrosive wear of valve inter
nals during normal operation (see Finding C-33). We would therefore 
conclude that the probability of such a failure under the relatively lower 
temperatures and pressures present during low-power operation would 
also decrease. Finally, the period of time for this to be resolved b'efore 
us is unlikely to be much longer, if at all, than the normal three-month 
1ST interval after operation begins. Accordingly, we find reasonable 
assurance, based upon this record, that LILCO's 1ST program is ade
quate to permit fuel loading and operation up to five percent of rated 
power. 
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6. Conclusion 

In this opinion, we have concluded that: 
(a) there is reasonable assurance of adequacy of LILCO's applica

tion of the single failure criterion in the design of the fluid sys
tems at Shoreham and that LILCO's analysis of component 
failures would bound undetected single failures of such 
components; 

(b) undetected valve failures are possible, although their frequency 
has been low and they are unlikely to occur; 

(c) while it is possible for valves to fail in an undetectable and 
unsafe mode, a single undetected valve failure would not jeo
pardize safe operation of the plant because redundant lines and 
other systems can bring the plant to a safe shutdown condition; 

(d) there is reasonable assurance that the valves which LILCO has 
used in constructing Shoreham are highly reliable, although 
this fact does not preclude the possibility of a valve failing in 
an undetectable mode at some future time; . 

(e) there is reasonable assurance that LILCO has made adequate 
and reasoned use of position indication devices in constructing 
Shoreham and that no justification has been shown for requir
ing the use of position indication for all safety-related valves at 
Shoreham, particularly in the context of this contention; such 
devices are generally not capable of detecting valve disc-stem 
separations, although they may detect the existence of other 
types of passive failures; 

(0 there is reasonable assurance that LILCO has in place an ade
quate and reliable system for monitoring and evaluating indus
try experience and that it will take appropriate corrective ac
tions in a timely manner. 

(g) There is neither a regulatory requirement nor a basis in the 
record for requiring a "complete" and "systematic" failure 
analysis as a basis for establishing 1ST program valve testing 
frequencies; 

(h) there is reasonable assurance that LILCO's 1ST program is ade
quate to permit fuel loading and operation up to five percent of 
rated power. 

The sole issue remaining before this Board is the adequacy of 
LILCO's 1ST program, which requires only single direction (forward or 
reverse) flow testing for certain check valves, to respond to the concerns 
expressed in IE Bulletin 83-03 about the need to reconsider maintenance 
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and 1ST programs "in light of detecting and preventing gross and multi
ple check valve failures that can defeat functions of systems important 
to safety." 

Essentially what the Board is seeking from LILCO is a statement of its 
basis for concluding that its current 1ST program will adequately detect 
and prevent check valve failures such as those described in IE Bulletin 
83-03, even though that Bulletin specifically states that normal forward 
flow testing may not adequately detect such check valve failures. This 
statement, in the form of an affidavit or affidavits, shall include a discus
sion of both whether and why it believes that single direction flow testing 
will be adequate to detect or prevent "latent" check valve failures, such 
as those described in IE Bulletin 83-03, and what other methodologies 
does LILCO intend to use to detect or prevent such failures. LILCO's af
fidavits shall be filed within two months from the date of service of this 
decision. 

The parties are directed to confer for the purposes of narrowing or set
tling this issue of testing and surveillance to detect check valve failures. 
A negotiation status report on behalf of the parties shall be filed not 
later than the date for filing of LILCO's affidavits. 

If the issue is not settled, responsive affidavits from the Staff and 
County, together with their views as to the need for cross-examination 
on LILCO's affidavit(s), shall be filed one month after the date of serv
ice of the LILCO affidavits. 

II-D. Anticipated Transients Without Scram 
(SC Contention 16) 

Suffolk County's Contention 16 alleges that LILCO and the NRC 
Staff have not adequately demonstrated that Shoreham meets .the 
requirements of 10 C.F.R. Part 50, Appendix A, GDC 20 relating to 
anticipated transients without scram (A TWS) .IS The County asserts that 
the inadequacy results because interim measures being taken, including 
operational procedures and operator training, will not compensate for 
the lack of an automatically initiated and totally redundant standby 
liquid control system (SLCS) which meets the single failure criterion 
(Finding D-1). 

IS 10 C.F.R. Part 50, Appendill A, ODC 20 states: 
Prot~ction syst~mfIJnc(ions. The protection system shall be designed (I) to initiate automatically 
the operation of appropriate systems including the reactivity control systems, to assure that 
specified acceptable fuel design limits are not exceeded as a result of anticipated operational 
occurrences and (2) to sense accident conditions and to initiate the operation of systems and 
components impo~tant to safety. 
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LILCO and the Staff presented a combined witness panel to testify on 
this contention; Suffolk County presented no witnesses or testimony to 
support its contention (Finding 0-2). 

An A TWS is an event in which the reactor trip (scram) system fails to 
operate as required. This event is the subject of current Commission 
rulemaking proceedings (Finding 0-3). During the interim period, until 
a final generic Commission rule is promulgated, the Commission 
believes that the likelihood of severe consequences arising from an 
A TWS is acceptably small. See 46 Fed. Reg. 57,522, col. 2 (1981). 
Among the measures for reducing ATWS risks at BWRs that were cited 
by the Commission in its determination were (1) the capability of the 
recirculation pump trip feature to partially mitigate A TWS events; and 
(2) the interim steps taken to develop procedures and to train operators. 
Consequently, the Staff is requiring (1) the installation of a recirculation 
pump trip (RPT) system to reduce reactor power on signals of either 
high [reactor] vessel pressure or low [reactor vessel] water level; (2) use 
of Staff approved A TWS operating procedures; and (3) training of 
operators on how to respond to A TWS events (Finding 0-4). I 

LILCO has responded to Staff requirements as follows: 

1. Recirculation Pump ,Trip (RPT) 

A recirculation pump trip feature has been installed. This automatic 
system is designed to promptly reduce reactor power to less than 40 
percent upon a signal of high vessel pressure or low water level (Finding 
0-5). 

2. ATWS Operating Procedures 
• 1 

The Shoreham operating procedures for mitigating the consequences 
of an ATWS were based on guidance developed by General Electric and 
have been reviewed by the Staff. They specify certain immediate actions 
which are memorized by the operator to ensure his rapid response to the 
event (Finding 0-6). The initial required operator action is to manually 
scram the reactor by inserting the control rods; this is the most rapid 
method of decreasing the power level. In the event of failure in the 
attempt to manually insert the control rods, the procedures give criteria 
on when to initiate the standby liquid control system (SLCS). Initiation 
of the SLCS occurs after failure to scram manually, provided the reactor 
power is above 6 percent, the RPV level cannot be maintained, or the 
suppression pool temperature reaches 110°F (Finding 0-7). Verification 
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that SLCS has been activated is included in procedures itemized in 
"Subsequent Operator Actions" (Finding D-8). 

The SLCS is an independent back-up reactivity control system with 
the capability of shutting the reactor down from full power and 
maintaining it in a subcritical condition at any time during core life. The 
system includes a tank containing a boron solution (sodium 
penta borate) which is piped into the reactor vessel and discharged near 
the bottom of the core shroud so that it mixes with the cooling water 
passing through the core. The boron absorbs thermal neutrons and 
terminates the heat producing fission chain reaction in the reactor fuel. 
LILCO Ex. 11,4.2.3.4, at § 4.2-81 et seq. 1 

A "key locked" switch is provided for initiation of the SLCS by the 
operator. To assure that the operator will readily obtain the key to this 
switch when needed, LILCO has committed to highlight it with a unique 
color in the key locker which will have a breakable glass door. (Finding 
D-9). 

-The County has argued that the procedure which directs that the 
SLCS be initiated if the power level is observed to be above 6 percent is 
ambiguous (SC Proposed Opinion at 21). The argument is based on the 
assertion that under a literal reading of the procedure, SLCS initiation 
may occur prior to attempts being made to manually scram the reactor 
because in the event of an ATWS the reactor power will normally be 
above the six percent limit (id.) • 
. Our reading of the procedures indicates unequivocably that the first 

operator action to be taken following an A TWS event is to attempt to 
manually scram the reactor. The result of this action is to be observed 
by the operator. Two subsequent conditional procedures are described. 
IF the reactor scrams and all rods insert and power is decaying, then the 
operator will follow prescribed shutdown procedure SP 29.010.01. IF, 
however, the operator observes (after attempting to manually scram the 
reactor) that the reactor power is above six percent, then the SLCS is 
initiated .. 

Admittedly, the format of the procedure document "Transient with 
Failure to Scram Emergency Procedure" (SP 29.024.01) could be 
improved -to prevent misreading of the action sequence as has been 
done by the County. However, LILCO's witness testified that, based on 
his experience in training operators, the "ambiguity" perceived by the 
County does not cause any problems in practice. Tr. 9196-97 (Calone). 
The Board believes that the possibility of misreading by operators is 
eliminated during training and that operators are taught to manually. 
scram the reactor before initiation of the SLCS. We suggest, but do not 
require, that this aspect of the procedure be clarified by LILCO in 
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consultation with the Staff. The need to do so may become moot as a 
result of possible revisions to the overall operating procedure guidelines 
(see below and Findings 0-11 and 0-12). 

The reactor can be quickly shut down in the event of an A TWS.: As 
already noted in this decision, the automatic tripping of the recirculation 
pumps at the beginning of the event provides a reduction of reactor 
power to less than 40 percent of its initial value within one minute 
(Finding D-5). It should take less than approximately ten seconds for 
the operator to begin the prescribed immediate actions starting with 
manual scram. Insertion of control rods will result in rapid shutdown 
(Finding 0-6). 

The Staff review of the Shoreham ATWS procedure included an 
analysis of human factors implications. A series of Staff comments and 
LILCO revisions of the draft procedure led to Staff approval of the 
substance of the final LILCO ATWS procedure (Finding 0-10). . , " 

The BWR Owners Group is revising its emergency operating 
procedure guidelines and the revision will include ATWS guida'nce 
(Finding 0-10. Such changes may include the incorporation of the 
ATWS procedures into the reactor control procedures and instructions 
for operator actions which may be less conservative than those currently 
prescribed. Substantive changes to the procedure guidelines require 
Staff approval (Finding D-12). 

3. Operator Training 

Shoreham operators receive training on how to respond to an ATWS 
event. The training consists of classroom lectures and simulator practice; 
The training program is monitored by NRC's Region 1 Office (Finding 
0-13). Before being licensed, each operator at Shoreham must 
successfully complete the NRC operator examination which includes 
testing on A TWS operating procedures (;d,). 

The Board notes that the Commission based its judgment that the 
likelihood of severe consequences arising from an A TWS event is 
acceptably small in part on "the favorable experience with the operating 
reactors" 46 Fed. Reg. 57,522, col. 2 (I 980. Scram systems at 
operating reactors are highly redundant and highly tolerant of 
component failure. Such is the case at Shoreham. Hot shutdown can be 
accomplished if 50 percent of the control rods are inserted in 'a 
checkerboard fashion (Finding 0-14). Furthermore, an alternate rod 
insertion system (ARI) has been installed to automatically insert control 
rods following a normal trip signal and a failure to scram (Finding 
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0-15). An additional redundancy is the manually activated standby 
liquid control system previously discussed in our decision. 

The Board finds that Shoreham contains redundant and diverse 
systems capable of achieving shutdown following an ATWS event. 
Furthermore, procedures have been developed, and reviewed by the 
Staff, for mitigating ATWS events. The program for training Shoreham 
operators inclupes procedures to be followed in such events. 

4: County Complaint 
, ~ ! '. .., '. . 

Suffolk County has contended that the interim measures to be taken 
will not be adequate. The issue presented by the County is whether the 
measures implemented at Shoreham to mitigate an ATWS event are 
sufficient, to compensate for the lack of an automatically initiated and 
totally redundant SLCS which meets the single failure criterion of GOC 
20.:.' ~" " . 

,The 'Board has already noted that one of the options being considered 
by the Commission in its rule making is whether to require automatic 
initiation of the SLCS for BWRs.l6 To discuss, at this time, automatic 
initiation of the SLCS as a requirement is premature. Rather we adopt 
the,Commission guidance (see 46 Fed. Reg. 57,522, col. 2 (1981) on 
A TWS interim requirements until issuance of the final rule. The 
question before us then is whether the plant design and operator actions 
in place, pending completion of the rulemaking, will compensate for 
lack of automatic initiation of the SLCS in terms of providing the level 
of protection required by GDC 20. Our tindings, as discussed above, 
indicate that (1) procedures have been established by LILCO for 
assuring that mitigating actions can be taken in an A TWS event, (2) 
sufficient, time· will be available to take such actions and (3) operators 
will be ,trained to implement safety procedures. Therefore, we conclude 
that the level of protection required by GDC 20 has been achieved. 
!,; , 

5. Conclusion 

,The Applicant has satisfactorily implemented interim measures, 
including automatic recirculation pump trip, emergency operating 
procedures and operator training, to mitigate A TWS events as 
prescribed by the Commission and is, therefore, in compliance with 

" , . I:' 

16 See our Memorandum and Order ruling on the admissibility of contentions, LBP·82.19, IS NRC 
601,613 (\982). 
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GDC 20 until a final ATWS rule is issued. Accordingly, there is 
reasonable assurance that the plant can be operated in the interim 
without undue risk to public health and safety. 

1. Introduction 

II-E. Seismic Design 
(SOC Contention 19 (e» 

SOC Contention 19(e) alleges two inadequacies in the Shoreham 
seismic design. Specifically, SOC charges that the Shoreham design 
failed to comply with 10 C.F.R. Part 50, Appendix A, General Design 
Criterion 2, and 10 C.F.R. Part 100, Appendix A, because (1) the 
design response spectrum used was not based on the standard in 
Regulatory Guide 1.60 and (2) a higher damping value than that 
identified in Regulatory Guide 1.61 was used (Finding E-O. Direct 
testimony on the contention was provided by the Applicant and the 
NRC Staff; the Intervenors presented no direct testimony on this 
contention, relying instead on cross-examination by Suffolk County 
(Finding E-2). 

Design response spectra are used in seismic analyses to assess the 
adequacy of structural design before construction begins (Finding E-4). 
They are graphic representations of significant recorded earthquake 
records, which are then analyzed, evaluated and statistically combined 
to produce a relatively smooth graphic relationship used to assess the 
prescribed maximum responses (acceleration, velocity or displacement) 
of a particular structure to seismic forces l7 (Findings E-3, E-4). The 
response of a structure depends upon such factors as the natural 
frequency of the structure, the peak ground acceleration and the 
damping values which are used (Findings E-4, E-5). 

2. Damping Factor Used at Shoreham 

"Damping" constitutes the amount of energy dissipated by a system 
or structure during motion (Finding E-5). Damping constants are 

17 We note that throughout both the witnesses' testimony and the findings filed by the parties on this 
contention there is some confusion whether one should describe such a graphic representation as a 
"design response spectrum" or as "design response spectra." This confusion appears to have developed 
because these graphic representations on tripartite graph paper actually plot three parameters, 
acceleration, velocity and displacement, against frequency (or period) using a single graphic curve. (The 
confusion was further compounded by the sometimes imprecise use of the singular and plural terms by 
some of the witnesses.) In referring to the response spectrum in this Opinion we refer to the curve that 
is plotted on the tripartite plot to represent the three parameters mentioned above. 
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utilized to adjust seismic response spectra; as the damping factor 
increases, the response spectrum will be smaller at critical frequencies 
(;d.). 

There are two basic forms of damping which may be relevant to the 
development of seismic design response spectra: structural (or 
material) damping and soil damping (Finding E-6). Structural damping 
represents a measure of the energy dissipated by a structure under 
dynamic excitation. Soil damping constitutes the dissipation of energy 
by the interaction of a structure and the surrounding soil (id.). Total 
system damping is a weighted combination of structural and soil 
damping, based on the amount of energy stored by each part of the 
structural system, including the subgrade soil (Finding E-7). 
': Regulatory Guide 1.61, which concerns only structural damping, 
recommends that a four percent damping value be utilized for the 
Operating Basis Earthquake (OBE) analysis of Category I reinforced 
concrete structures (Finding E-8). At Shoreham, structural damping 
and soil damping were combined, leading to a total system damping 
factor of 'five percent (Finding E-9). The question for decision is 
whether the additional one percent damping used at Shoreham based 
upon the contribution of soil damping is appropriate. 

The Board concludes that a five percent total system damping value 
for Shoreham is conservative. Based on 'simple calculations and 
engineering judgment, LILCO concluded that Shoreham is a soil site 
and that the' actual soil damping in the horizontal and vertical directions 
is on the order of 40 percent (Findings E-I0, E-l!). Shoreham was 
designed using a 10 percent soil damping value, however, because 
LILCO knew that the use of this value wOl,lld be accepted by the Staff as 
being adequately conservative (Finding E-12). When the four percent 
structural damping value suggested by Regulatory Guide 1.61 is used in 
conjunction with a 10 percent soil damping factor, the total system 
damping value is eight percent (Finding E-13). LILCO's use of a five 
percent total system damping value is therefore conservative (;d.). 

Although Suffolk County concedes in its proposed opinion and 
findings of fact that LILCO's use of a five percent total system damping 
figure was appropriately conservative, it asserts that 

on matters as important as the damping factors which are utilized in seismic design, 
the FSAR should specify in understandable detail the factual bases for the 
conclusions and the methodology by which the conclusions were reached ... so that 
proper review can be pursued. 

"Suffolk County's Proposed Opinion, Findings of Fact, and Conclusions 
of Law in the Form of a Partial Initial Decision," Volume Two of Two, 
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at 31 (Opinion) and 165-66 (Proposed Findings, 19(e): 12-14) 
(January 31, 1983) (hereinafter "Proposed Opinion"). 

The County's Proposed Opinion provides no clue as to what purpose 
would be served by the Board's requiring LILCO to document in, the 
FSAR the bases for LILCO's use of a total system damping of fiye 
percent. LILCO admittedly did not perform any detailed analysis of the 
amount of soil damping at Shoreham (Finding E-l1) nor did the Staff 
deem such analyses to be necessary to justify LILCO's use of a total 
system damping value of five percent; while the Staffs witnesses testi
fied that they would have required such a justification had LILCO 
sought to utilize a large total system damping value, their engineering 
judgment was that LILCO's use of a five percent total system damping 
value was sufficiently conservative that no such analysis was necessary 
(Finding E-14). Indeed, as the County itself concluded on the basis of 
the present record that LILCO's use ora five percent total system damp
ing value for Shoreham is adequately conservative, we are at a loss to 
understand what further "proper review". the County believes necessary 
to pursue. , , , 

We are unaware of any regulatory basis which would require LILCO 
to set forth in its FSAR a detailed analysis in justification of its use, of 
five percent total system damping value, particularly when the uncontro
verted testimony of both the Applicant and the StafT concludes that the 
use of such a value is inherently conservative. Accordingly, we find no 
reason to require LILCO to prepare such an analysis for inclusion in its 
FSAR. 

3. The Shoreham Design Response Spectrum 

The Commission's seismic requirements are contained in Appendix A 
to 10 C.F.R. Part 100. Section VI of Appendix A requires that response 
spectra be developed for both the Safe Shutdown Earthquake (SSE) and 
the Operating Basis Earthquake (OBE) (Findings E-15, E-16). Under 10 
C.F.R. Part 100, Appendix A, the vibratory ground motion produced by 
the SSE must be defined by response spectra which correspond to the 
maximum vibratory accelerations experienced by the facility. 10,C.F.R. 
Part 100, Appendix A, § VI(a)(1). At issue in SOC Contention 19(e) is 
whether the SSE response spectrum derived for Shoreham is sufficiently 
conservative to comply with this regulatory requirement (Finding E-1). 

The Shoreham safe shutdown earthquake is a Modified Mercalli In
tensity VII (Finding E-17). LILCO used a peak acceleration value of 
0.2g for the SSE, which value is the anchor point for the Shoreham SSE 
design response spectrum (;d,). The conservatism of LILCO's use of 
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this peak horizontal ground acceleration is' not in issue in this 
contention. See Tr. 2443-48 (Judge Brenner) (granting the County's 
motion to strike a portion of LILCO's testimony as being beyond the 
scope of the contention). 

There are essentially two techniques for developing the shape of re
sponse spectra for nuclear power plants. One is to use the general shape 
and amplification factors of the response spectrum in Regulatory Guide 
1.60 (Finding E-18). The Regulatory Guide 1.60 design response spec
trum 'was developed so that it could be applied to many sites in the 
United States (FindingE-19). Accordingly, this spectrum is overly con
servative for most sites (id.). 
, Regulatory guides describe an acceptable way of complying with the 
regulations and leave an applicant flexibility in determining its method 
of compliance (Finding E-20. LILCO was not required to adopt the 
Regulatory Guide 1.60 spectrum or to demonstrate that its design re
sponse spectrum was as conservative as that contained in the regulatory 
"guide, so long as it was able to demonstrate that its design response spec
trum was developed in accordance with the Commission's regulations. 
See Metropolitan Edison Co. {Three Mile Island Nuclear Station, Unit 0, 
ALAB-698, 16 NRC 1290, 1298-99 (1982); Gulf States Utilities Co. 
(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 772 
(1977); Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear 
Power Station), ALAB-179, 7 AEC 159, 174 n.17 (1974). 

An acceptable alternative to the Regulatory Guide 1.60 approach is 
the development of site-specific spectra (Finding E-20). The site-specific 
design response spectrum for Shoreham was developed prior to the pub
lication of Regulatory Guide 1.60 (Finding E-2 1). In practice, the NRC 
Staff encourages the development of site-specific spectra and may re
quest them for certain sites (Finding E-20. 

To develop the design spectrum for Shoreham, the Applicant took 
time history records from four actual earthquakes (Helena 1935, EI 
Centro 1940, Taft 1952;'and Golden Gate 1957) and one artificial time 
history (having properties in between the Taft and EI Centro Records), 
and subjected the records to an amplification analysis in order to reflect 
the soil conditions at the Shoreham site (Findings E-22 through E-27), 
The earthquake records selected were primarily from stiff sites that con
tained a broad frequency content of motion (Finding E-23). Although 
primary reliance was placed on the four actual earthquake records, the 
artificial earthquake record was used to ensure that all frequencies were 
adequately considered (id.). 

It was determined that a 0.2g Housner spectrum adjusted for frequen
cies below 2 hertz adequately enveloped the response spectra of the time 
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history records modified for the Shoreham site (Findings E-28, E-29). 
Because the Shoreham spectrum coincides with the Housner spectrum, 
as modified, it is called a "Modified Housner Spectrum," even though it 
was developed independently of the Housner spectrum (Finding E-30). 

LILCO's witnesses testified that it is "meaningless" and 
"inappropriate" to compare the relative conservatism of the Shoreham 
spectrum with either the Housner spectrum or the Regulatory Guide 
1.60 spectrum as a basis for determining whether LILCO's site-specific 
spectrum for Shoreham was adequately conservative to comply with the 
Commission's regulatbry\requirements (Findings E-30, E-36). ' 

The County, on the other hand, urges that we find that the Regulatory 
Guide 1.60 spectrum "may be utilized as a general gauge to assess the 
relative conservatism of the spectra (sic) actually utilized by an 
applicant. See Tr. 4259-63 (Wong, Lucks); Staff Ex. I, ff. Tr. 4171, for 
a comparison of Regulatory Guide and Shoreham spectra." County Pro
posed Opinion, Volume Two of Two, at 166-67 (Proposed Finding 
19 (e): 15); see also id. at 29-30 (Opinion). The cited testimony of 
LILCO's witnesses does not quite say this, however. These transcript 
pages contain the LILCO witnesses' conclusion that the over
conservatism of the Regulatory Guide 1.60 spectrum may be shown" by a 
comparison with the Shoreham site-specific spectrum. 

In its Reply, LILCO asserts that this proposition does not work in 
reverse. It argues that while it is valid to assert that site-specific spectra, 
which accurately reflect actual site conditions, amy demonstrate the con
servatism of the Regulatory Guide spectrum for that site, generalized 
spectra such as those in Regulatory Guide 1.60, which do not bear any 
intrinsic relationship to the conditions at a particular site, cannot logically 
provide insight into the degree to which any set of site-specific spectra is 
conservative for that particular site. "LILCO's Reply to the Proposed 
Opinions, Findings and Conclusions of Suffolk County and the Staff," 
Volume One of Two, at 174-76, 184 (February 22,1983). 

The Staff advocated something of an intermediate position between 
those endorsed by LILCO and the County. While the Staff's witness 
testified that it is feasible to compare the relative conservatism of the 
Regulatory Guide 1.60 spectrum with the Shoreham spectru'~, he cau
tioned that such a comparison would have to be justified in some way 
since different earthquake records, different assumptions and different 
methods of application were used in the development of these spectra 
(Finding E-36). 

The Staff compared the Shoreham SSE spectrum with both the Hous
ner spectrum and the Regulatory Guide SSE spectrum and concluded 
that the spectral shape used at Shoreham is somewhat more conservative 
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than the Housner spectrum, somewhat less conservative than ,the 
Regulatory Guide 1.60 spectrum at certain frequencies and somewhat 
more conservative than the Regulatory Guide 1.60 spectrum at other fre
quencies (Findings E-31, E-32, E-33). 

We are in general agreement with the views of the Staff that it is feasi
ble to make a comparison of the relative conservatism of the Regulatory 
Guide 1.60 spectrum with the Shoreham spectrum, so long as the 
person making the comparison bears in mind that a finding that one 
spectrum is more conservative than the other spectrum in a given fre
quency range does not necessarily mean that the less conservative of the 
two spectra is not still sufficiently conservative to comply with the Com
mission's regulations. 

The County apparently seeks to have us find that because the Regula
tory Guide 1.60 spectrum exceeds the Shoreham SSE spectrum at certain 
frequencies, particularly between approximately 2.5 hertz and 9 hertz 
(Findings E-32, E-33), and because the natural frequencies of vibration 
of certain structures, systems and components at Shoreham fall within 
this range (Findings E-34, E-35), then the Shoreham SSE spectrum is 
not adequately conservative to comply with 10 C.F.R. Part 100, Appen
dix A. This we decline to do. I 

Were we to adopt the County's position that-LILCO's SSE spectrum 
is deficient because it is not as conservative as the' Regulatory Guide 
1.60 spectrum, we would effectively be holding that compliance with 
this regulatory guide is mandatory for an applicant to comply with 10 
C.F.R. Part 100, Appendix A. 'As we have already described above, 
LILCO was neither required to adopt the Regulatory Guide 1.60 spec
trum nor to demonstrate that its spectrum is as conservative as that con
tained in the regulatory guide in order to show compliance with the 
Commission's regulations. See Metropolitan Edison Company, supra. 
Indeed, even though the NRC Staff determined that the Shoreham spec
trum was less conservative than the Regulatory Guide 1.60 spectrum for 
some frequencies, they concluded that the methodology used by LILCO 
to develop its SSE design response spectrum was acceptable and com
plied with 10 C.F.R. Part 100, Appendix A (Finding E-40). 
- Based on the record before us, we conclude that the Shoreham design 

response spectrum was developed in accordance with the Commission's 
regulations and is adequately conservative, even though for five percent 
damping there are spikes at five frequencies where the earthquakes used 
to develop the Shoreham SSE spectrum exceed it (Finding E-32). . 

There are several bases for our conclusion that these spikes do not 
demonstrate any lack of conservatism in the Shoreham seismic design. 
For example, as LILCO's witnesses testified, during anyone 
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earthquake, the seismic response spectrum may have spikes which 
exceed the Shoreham SSE spectrum, but substantial portions will be 
below the Shoreham spectrum for the rest of the frequency intervals 
(Finding E-38). Typically, the response of a structure is determined by 
the sum of the contribution from various frequencies. Thus, when con
sidering the overall response of a structure, a small exceedance at an 
isolated frequency range is insignificant (id.). 

The spike exceeding the Shoreham spectrum by the greatest amount 
is the EI Centro record at 0.4 hertz (id.). This frequency is not of c'o'n
cern for Shoreham, however, because the Shoreham site has a deep,soil 
profile, the response above frequencies of 2 hertz is depressed compared 
to a standard smooth spectrum, such as that set' forth 'in' Regulatory 
Guide 1.60, which was developed to envelop data from sites including 
those with conditions that would amplify the accelerations in' those 
frequencies. The deep soil impedes the transition of motions having 
high frequencies of short duration (Finding E-36). . ... ; :', 

The uncontroverted testimony of LILCO's witnesses also establishes 
that even though the Regulatory Guide 1.60 spectrum is more conserVa
tive for certain frequencies than is the Shoreham design response 
spectrum, the two spectra are really in quite close agreement 'from both 

.a structural engineering and a geotechnical point of view' (Finding 
E-37). Furthermore, the earthquake time histories from which each' of 
these spectra was derived were developed by enveloping the 84th' per
centile of the data at critical points (Finding E-39). Thus, ahhough'there 
are spikes at certain frequencies where the earthquakes used to deveiop 
the Shoreham SSE spectrum exceed it, these spikes exceed the 84th per
centile of the data (id.). LILCO's witness testified that it would be 
overly conservative to envelop these time histories at any higher per
centile of the data, and the Staff testified that it accepts spectra which 
are even less conservatively enveloped (id.). 

Accordingly, the Board finds that the design response spectrum devel
oped by the Applicant for use at Shoreham meets the requirements of 
10 C.F.R. Part 100, Appendix A. Records were used from more . than 
one earthquake, these records were modified to reflect the actual site 
conditions at Shoreham, and a smoothed spectrum enveloping the spec'
tra of the modified records was then used for the Shoreham design. The 
original records used were appropriate, the amplification analysis used to 
modify the records was appropriate, and the spectrum used for the 
Shoreham design adequately enveloped the spectra of the records.· 

We conclude that the testimony of LILCO and the Staff is credible 
and convincing and is not controverted by intervenors' assertions to the 
contrary. For the reasons discussed above, the contention must fail. 

510 



1. Introduction 

II-F. Mark II Containment 
(SC Contention 21) 

Suffolk County Contention 21 questions whether Shoreham's Mark II 
~ontainment meets the requirements of 10 C.F.R. Part 50, Appendix A, 
General Design Criteria 4, 16, 50, 51 and 52. Suffolk County has 
challenged the adequacy of LILCO's definition of the hydrodynamic 
loads which would be associated with a loss of coolant accident (LOCA) 
at'Shoreham, and the ability of Shoreham's containment to withstand 
the sim'ultaneous application· of LOCA and transient event loads. The 
County has also expressed concern whether LILCO has demonstrated 
the capability or adequacy of its test procedures to measure steam bypass 
at the drywell floor. Furthermore, Suffolk County has questioned 
whether LILCO has conducted an adequate and properly controlled 
experimental testing program, as required by 10 C.F.R. Part 50, 
Appendix B, §§ III and XI, to establish the hydrodynamic loads from a 
LocA (Finding F-O. Suffolk County withdrew subpart (b) of this 
contention, which dealt with the definition of suppression pool loads 
resulting from the opening of safety relief valves (Finding F -2). 
Accordingly, we do not address this matter in this decision}S 

The Board has examined each of the remaining four subparts which 
,make up, Contention 21. For each of these subparts we have examined 
whether the Shoreham equipment is deficient as Suffolk County alleges. 
If it was determined that the allegation was valid, we examined: the 
step~ taken by the Applicant to address the concern; the Staff review of 
the allegation and the Applicant's remedial steps; and the safety 
implications, if any. 

" 

2. ' Suppression Pool Dynamic Loads 

I. On April 11, 1975, the NRC Staff sent a letter to each domestic Mark 
II' owner informing the owner that the Staff was requiring a 
reassessment of the Mark II containment system design, including the 
~bi1ity of the systems to withstand hydrodynamic loads associated with 

II We' note that counsel for the County 'did not agree on the record that the County had withdrawn 
subpart (b) (Finding F·2). The County did not dispute, however, that it had stated its intention to no 
longer pursue Ihis subpart in response to a LILCO interrogatory. [d. In any event, the County filed no 
findings on this subpart. Therefore, in accordance with our April 20, 1983 pre hearing conference order 
(unpublished) requiring the submission of findings and 10 C.F.R. § 2.754(b), we would have found the 
County to have defaulted on this contention, had we not previously ruled it to have been withdrawn. 
5u Detroit Edislon Co. (Enrico Fermi Atomic Power Plant, Unil2), ALAB·709, 17 NRC 17,21 (\983). 
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LOCAs and with the actuation of SRVs occurring simultaneously with 
earthquakes (Finding F-7). This request that a reassessment of the 
Mark II containment be performed was prompted by the General 
Electric Company's identification, during the course of its testing 
program for its Mark 1I1 containment, of certain LOCA loads which had 
not been included in the original design review of the' Mark II 
containment (Finding F-6). It was this reanalysis of the Mark II 
containment which was the central focus of the County's contention. . 

The industry's response to this Staff information request 'was the 
formation of the Mark II Owners Group, a cooperative venture begun 
by the eight owners of the 11 Mark II containment BWRs.' LlLCO was 
one of the eight utilities involved in this effort. The Owners Group was 
formed to reinvestigate on a generic basis those issues that were of 
common applicability to Mark II containment structures (Finding F-16). 
It was the intentiori of the BWR Owners Group that their generic 
reevaluation be supplemented by separate, plant-specific ree'valuations 
which were to be documented in a design assessment report for each 
plant. LILCO submitted the Shoreham Design Assessment Report 
(DAR), Revision 0, to the NRC in January 1976 (Finding F-17), and 
submitted the final version, Revision 5, in December 1981 (Findings 
F-26, F-S2). ' 

There are four major supression pool loads which can occur during a 
LOCA. They are: ' (1) pool swell, (2) steam condensation oscillation, 
(3) steam condensation chugging, and (4) steam condensation 
downcomer lateral loads. Each of these loads generates pressures or 
vibratory load effects that must be considered in combination with other 
loading conditions in assessing the adequacy of Shoreham's containment 
design (Findings F-8 to F-lS). 

a. Development 0/ Load Definitions 

In conducting its reevaluation of the Mark II containment, the Mark 
II Owners Group established both a "short-term program" or "lead 
plant effort" and a "long-term program." The purpose of the short-term 
program was to demonstrate that a sufficient technical understanding of 
the pool dynamics phenomena and principles exists to serve as a 'basis 
for the licensing of Mark II plants. The primary purpose of the 
long-term program was to confirm the loads utilized in the short-term 
program (Finding F-16). 

Based on its analysis of the load definitions developed by the Mark II 
Owners Group, both collectively and individually, the Staff issued 
NUREG-0487, "Mark II Containment Lead Plant Program Load 
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Evaluation and Acceptance Criteria" in October 1978 (Finding F-18). 
Thereafter, based on further testing and analysis of the chugging and 
condensation oscillation phenomena, toe Mark II Owners Group 
developed two sets of revised load specifications (Findings F-19 and 
F -20). The first of these sets, which was based on an interim 
interpretation of the Owners Group's new test data, was adopted for use 
by the "lead plants" and was accepted by the StafT in March 1981 in 
Supplement 2 to NUREG-0487 (Finding F-20). 

A second set of revised hydrodynamic load specifications was 
developed for the long-term program to provide a more detailed 
representation of the phenomena based on all the knowledge of LOCA 
steam condensation gained during the past several years of 
investigation. These final load specifications were evaluated and 
accepted by the Staff in NUREG-0808 in September 1981 (Finding 
F-21). 

To accommodate those plants scheduled to load fuel prior to the final 
resolution of the NUREG-0808 generic Mark II load definitions, the 
Mark II lead plants, which included Shoreham, were given the option of 
either complying with Supplement 2 to NUREG-0487 (by incorporating 
these NRC recommended interim load definitions into their design 
bases) or complying with the generic Mark II load definitions to be 
developed during the long-term program (Finding F-22). ' 

Suffolk County apparently fails to grasp the distinction in the purposes 
intended to be served by the Staffs approval of both interim load 
definitions in Supplement 2 to NUREG-0487 and final load definitions 
in NUREG-0808. In fact, based upon testimony from the Staff that the 
interim and final load definitions cannot be directly compared and that it 
is therefore not possible to tell which of the two sets of load definitions 
is the more conservative, they urge that we find LILCO's confirmatory 
analysis of the Shoreham containment to be flawed. See "Suffolk 
County's Proposed Opinion, Findings of Fact, and Conclusions of Law 
in the Form of a Partial Initial Decision," Volume Two of Two at 41 
(Opinion) and 189 (Proposed Findings 21:52 and 21:53) (January 31, 
1983) (hereinafter "Suffolk County's Proposed Opinion"). 

As the Staff testified, however, each Mark II plant is to be assessed as 
to its capability to withstand the NUREG-0808 final load specifications, 
regardless of design specifications employed at the time of construction 
(Finding F-22). The load specifications in NUREG-0487, Supplement 2 
and NUREG-0808 were not intended to be compared for 
"conservatism." While the loads described in each are in many cases 
identical, the types of loads analyzed for the purposes of NUREG-0487, 
Supplement 2 were in some cases found, as the result of further 
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analysis, to be of a different nature than first thought (Finding F-23). 
The final load definitions in NUREG-0808 therefore are not more or 
less conservative than those appearing in the interim load definitions 
(id.); the final definitions simply define with greater accuracy the 
hydrodynamic loads present in the Mark II containment under LOCA 
conditions. In light of the Shoreham construction schedule, it was 
therefore understandable that LILCO chose to commit to the 
NUREG-0808 final load specifications against which the design of the 
Shoreham containment was to be assessed (Findings F-22, F-2S). 

In the April 1981 Shoreham Safety Evaluation Report, § 6.2.1.8, 
based on an assessment of the Shoreham load specifications in terms of 
the generic acceptance criteria set forth in NUREG-0487, the Staff 
concluded that the dynamic loads utilized by the Applicant were 
conservative and therefore acceptable, except in a few areas where the 
generic criteria had not been finalized or the Staff review had not been 
completed (Finding F-24). These SER items remained open in 'large 
part due to LILCO's decision to commit to the final generic load 
definitions, which had not yet been accepted by the Staff (Finding 
F-2S). In Supplement 1 to the Shoreham SER, dated September 1981, 
the Staff determined that LILCO's specifications for assessing all the 
suppression pool dynamic loads were conservative and therefore 
acceptable (Finding F-27) . 

. In its Proposed Opinion, Suffolk County criticizes the Staff's 
acceptance of LILCO's utilization of alternatives to the lead plant load 
criteria contained in NUREG-0487 and its supplements; it does this, not 
by questioning the adequacy of the alternative load definitions 
themselves,19 but by challenging the weight to be accorded to the 
opinion of the Staff witness (Dr. Farouk Eltawila) who testified that 
LILCO's alternative load criteria were all acceptable to the Staff. Suffolk 
County's Proposed Opinion, Vol. II of II, at 40 (Opinion) and 183-84 
(Proposed Findings 21:28 to 21:30) (January 31, 1983). Suffolk County 
Proposed Finding 21:28 states: "Staff witness Eltawila's review of the 
Shoreham facility was limited to a review of the load combinations. His 
review of the Shoreham containment design did not involve any 
plant-specific review. Tr. 9784 (Eltawila)." Based on this proposed 
finding, the County concludes, in its Proposed Finding 21:30, that Dr. 
Eltawila's testimony should be accorded "little weight." 

19 We note that many of the alternatives to the lead plant load criteria which were used by L1LCO and 
approved by the Starr actually represented L1LCO's commitments to the final generic load definitions 
which were approved by the Starr in NUREG-0808 (Finding F·25). Tr. 9845-46 (Eltawila). 
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The County's misreading of the record in' this instance can only be 
viewed as being intentional, for the record clearly states Dr. Eltawila's 
involvement in both Mark II generic and Shoreham-specific review. In 
his prefiled testimony, for example, Dr. Eltawila states that he is 
responsible for the review and 'evaluation of those sections of the 
Shoreham Design Assessment Report for which the Staff's Containment 
Systems Branch has primary review responsibility. This includes the 
application of those NUREGs which describe the acceptance criteria for 
LOCA and SRV hydrodynamic loads and their methods of application. 
Eltawila, et 01., ff. Tr. 9735, at 2. . 

Indeed, the transcript reference cited by the County comes from the 
middle of a discussion of Dr. Eltawila's generic work and does not 
purport to characterize all of his work on Shoreham as having been 
generic: 

Q. You indicate in the answer to the next question that you were involved in two 
of the Starrs generic activities - A-8 and A-39. Would you tell me what you 
did with respect to the first of those, A-8 Mark II Containment Pool Dynamic 
Loads? 

A. (WITNESS EL T A WI LA) As I indicated, I was part of the review team that 
consisted of Mr. Cliff Anderson and our consultants at Brookhaven National 
Laboratory, which includes a review of the data base that came from the 4TC 
test facility and review of the load specification. That is as far as A-8 is 
concerned. 

Q. That work did not involve any plant·specific review, is that right/(sic). 

A. (WITNESS ELTA WILA) That's correct. It is generic. 

Tr. 9783-84 (Eltawila) (emphasis added). The County's contortion of 
this quotation is particularly egregious when it is recognized that the 
quotation immediately follows County cross-examination on the scope 
of Dr. Eltawila's review of the Shoreham DAR. Tr. 9782-83 (Eltawila) . 

. Following the issuance of Supplement 1 to the SER (Staff Ex. 2B) and 
NUREG-0808, a Staff consultant questioned the adequacy of the generic 
chugging load definition set forth in NUREG-0808. The concern raised 
by the Staff consultant was a possible lack of conservatism in the 
established chugging load specifications due to the random selection 
process for the individual vent chug initiation times of both symmetric 
and asymmetric loading (Finding F-28). Based on further review of the 
asymmetric chugging load specification by the Staff and the Mark II 
Owner's Group and comparing the results of confirmatory tests 
performed at the Japanese Atomic Energy Research Institute (JAERI) 
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facility to the symmetric loading· specification, the Staff and its 
consultant concluded that the generic chugging load specifications in 
NUREG-0808 were sufficiently conservative and required no 
modification (Findings F-29 and F-30} ,20 

h. Vacuum Breakers 

During the course of the proceeding, two concerns were identified 
regarding the Anderson-Greenwood vacuum breakers, One concern~ 
raised by the Advisory Committee on Reactor Safeguards (ACRS), 
involved the potential pool bypass from stuck open wetwell-to-drywell 
vacuum breakers that might be caused by repeated and strong dynamic 
underpressure in the vent pipe due to intermittent steam condensation 
(chugging) (Finding F-31), 

To address this concern, the Mark II owners, including LILCO, 
engaged in a joint qualification test program to demonstrate the 
operability of the vacuum breaker under this intermittent steam 
condensation loading (Finding F-32), Furthermore, LILCO has 
implemented a design modification involving the blocking of the 
downcomers on which the vacuum breakers are installed, This design 
modification will eliminate the dynamic pressure exerted on the vacuum 
breaker and, hence, the concern over a potential stuck open breaker is 
resolved (Finding F-32), 

Another concern arose regarding the possible opening of vacuum 
breakers during the initial pool swell phase of a LOCA at accelerations 
higher than those used to qualify the valves (Finding F-33), To alleviate 
this potential problem, LILCO has installed a design modification 
identical to that which was made at Susquehanna, another Mark II 
facility utilizing Anderson-Greenwood vacuum breakers (Finding F-34} , 
The Staff has reviewed this modification on a generic basis and has 
found it to be acceptable, Id, 

LILCO has further modified Shoreham's vacuum breakers to improve 
their strength (Finding F-3S), Both LILCO and the StafT testified that 
they believed that this additional modification will further improve valve 
performance (id.), Qualification of the redesigned valve by generic 
analysis had not been completed by the close of the record on this 
contention (Finding F-36), The Staff testified, however, that even 
without completing their review of this generic analysis, the believe the 

20 The County's criticisms of L1LCO's reliance on the JAERI data are discussed in Section ".F.S.a., 
Irr!ra. . 
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modified vacuum breakers are adequate, based on the review which 
they performed for the Susquehanna plant (id,). 

Suffolk County asserts that "the Staff's conclusion that plant licensing 
and operation is acceptable prior to this vital qualification step is without 
appropriate technical or regulatory basis." Suffolk County's Proposed 
Opinion, Volume Two of Two, at 192 (Finding 21:68) (January 31, 
1983). We observe, however, that the County bases this conclusion in 
part on the assertion that the Staff deemed this further modification to 
be "necessary" to assure that the vacuum breaker will perform properly. 
Id. at 192 (Finding 21:64). This assertion is not supported by the factual 
findings of this Board (Findings F-3S, F-36) and is even contradicted by 
the very transcript reference on which it relies for support. Tr. 9811 
(Eltawila) . 

We find no basis on the record for concluding that the additional 
modification to the Shoreham vacuum breakers will in any way detract 
from the ability of the Susquehanna-type modification to ensure that 
these valves will perform adequately. We, therefore, find no reason to 
regard the Staff's analysis of the generic evaluation to be anything other 
than confirmatory in nature and find this issue to be resolved. 

c. The Humphrey Concerns 

One other issue relative to the adequacy of the Mark II containment 
was brought out in the record, even though not specifically referenced 
in the contention. Mr. John Humphrey, a former employee of General 
Electric, raised a number of concerns related to the Mark III 
containment design (Finding F-37). Twenty-two of these concerns were 
potentially applicable to Mark II containments. Id . 

.The Staff's preliminary analysis of the concerns was tl~at even if Mr. 
Humphrey was correct, there would be no erosion to the safety margin 
that exists in the plant and no design modification to the plant was 
expected (Finding F-39). The effect of each concern could be roughly 
quantified and the margins inherent in the Mark II design were adequate 
to accommodate the potential effect of the concern. ·Id. The Staff, 
therefore, viewed the analyses of these concerns, which it had requested 
from LILCO, to be confirmatory in nature. 

The only issue raised by Mr. Humphrey which required detailed 
analysis for the Mark II design involves the residual heat removal 
discharge mode when in the steam condensation mode (Findings F-38, 
F-39). The. Staff analysis of this issue requires that if the system should 
be operated in the steam condensing mode, the effects of the discharge 
into the suppression pool must not disable any safety-related equipment 
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(Finding F-39). The Staff lacked sufficient information at the time the 
record closed on this contention to perform the analysis which it 
believed to be require.d. Id. 

The Staff testified that while it did not believe that the Applicant's 
confirmatory analysis of this concern would erode the design margins, it 
believed that adding a quencher at the end of the RHR line would take 
care of this load if it were found to be excessive (Finding F-40). This 
could transfer loads to the RHR line, however. Id. The Staff did not 
know at the time the record closed whether a generic - or 
Shoreham-specific resolution of this issue would be necessary. Id. 

LILCO urges that we find as a basis for resolving this issue both that 
the ACRS has concluded that none of the Humphrey concerns appear 
significant and that the Staff has determined only to evaluate -LILCO~s 
responses to the Humphrey concerns on a confirmatory basis, based on 
this ACRS conclusion. LILCO's Proposed Opinion, Findings of Fact-and 
Conclusions of Law in the Form of a Partial Initial Decision, Volume 
One of Three, at 149-50 (Proposed Findings G-12 and G-13) (January 
17, 1983). ' .. 

We find no basis in the record for concluding that the Staffs decision 
only to review LILCO's analyses on a confirmatory basis was based- on 
the conclusions of the ACRS. In fact, the Staff testified that the ACRS 
had adopted the Staffs conclusions. Tr. 9856 (Fields); Tr. 10,008 
(Eltawila, Fields). We consider this clarification to be important because 
we do not believe that Staff testimony on the conclusions reached by the 
ACRS may serve as a basis for a licensing board to resolve a contested 
issue. 

There is no question that a licensing board may rely upon conclusions 
of the ACRS on issues that are not controverted by any party. 10 C.F.R. 
Part 2, Appendix A, § V(O (1), (2). The Appeal Board has stated, 
however, that the contents of an ACRS report cannot, of themselves, 
serve as an underpinning for findings on the health and safety aspects of 
licensing proceedings. Arkansas Power and Light Co. (Arkansas Nuclear 
One Unit 2), ALAB-94, 6 AEC 25, 32 (1973). This is because ACRS 
reports are admitted into the record without the sponsorship of an 
expert who can be examined on the reliability of the factual assertions 
and the soundness of the scientific opinions found in the documents. 
See Southern California Edison Co. (San Onofre Nuclear Generating 
Station, Units 2 and 3), ALAB-717, 17 NRC 346, 367-68 (1983) and 

. cases cited therein. We do not believe that the Staffs witnesses had any 
intention to represent themselves as speaking on behalf of the ACRS or 
as sponsoring the ACRS's findings on the Humphrey concerns. Indeed, 
we doubt whether such sponsorship would have been appropriate had it 
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been intended. Accordingly, we decline to rely on the ACRS's 
conclusions as a basis for resolving the Humphrey concerns. . 

We also reject Suffolk County's position that all of the Humphrey 
concerns must remain as open items, at least until the Staff completes 
its review of LILCO's confirmatory analyses. Suffolk County,'s Proposed 
Opinion, Volume Two of Two, at 194. (Proposed Findings 21:75 and 
21:77) (January 31, 1983). 

Throughout its Proposed Opinion, Suffolk County has apparently 
adopted the position that this Board may not resolve any contested issue 
if any form of confirmatory analysis was ongoing as of the close of the 
record on that issue. Neither the Atomic Energy Act nor the 
Commission's regulations ,mandate such a requirement where a 
licensing board is able to make the basic findings prerequisite to the 
issuance of an operating license based on the existing record. 
Consolidated Edison Co. oj New York (Indian Point Station, Unit No.2), 
CLI~74-23, 7 AEC 947, 951-52 (1974); Public Service Co. oj Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-461, 7 
NRC 313, 318 (978). 

While, as a general rule, issues should be dealt with in hearings and 
not left for later, possibly more informal, Staff resolution, those deci
sions which have addressed this issue generally speak in terms of wheth
er there are "clear courses of action" which the Staff may be directed to 
follow (see Cincinnati Gas & Electric Co. (Wm. H. Zimmer Nuclear 
Power Station, Unit 1), LBP-82-48, 15 NRC 1549, 1578-79 (1982», or 
whether leaving such issues for Staff resolution would constitute a 
"delegation of decisional authority" to the Staff. See Metropolitan Edison 
Co. (Three Mile Island Nuclear Station, Unit No. 1), ALAB-729, 17 
NRC 814, 885-88 (983). 

, Based on the present record, we can make the requisite finding that 
there is, reasonable assurance that the Shoreham containment is 
designed with adequate conservatism to protect the public health and 
safety with respect to all of the Humphrey concerns, except for the 
operation of the RHR discharge mode in the steam condensation mode. 
There is no evidence contrary to the Staff's testimony that even if Mr. 
Humphrey was correct, these other concerns would result in no erosion 
to the safety margin which exists in the plant and no design modification 
to the plant is expected (Finding F-38). Accordingly, we find no reason 
to retain jurisdiction over the Staff's review of LILCO's confirmatory 
analysis of these issues. 

A somewhat different issue is presented by the Humphrey concern 
relating to the operation of the RHR discharge mode in the steam 
condensation mode. While the Staff testified that it did not believe that 
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LILCO's confirmatory analysis of this issue would erode the 
conservatism of the design margins, the Staff lacked sufficient 
information at the time the record closed on this issue to determine 
whether a design modification would be necessary or whether this issue 
would be resolved on a generic or Shoreham-specific basis (Findings 
F-39, F-40).:: 

In contrast to the other Humphrey concerns, it is not clear from the 
record that the Staff believed either the calculation of the loads arising 
from the operation of the RHR system in the steam condensation mode 
or the development of criteria for what loads would be acceptable for 
operation of the RHR in this mode to be straightforward. Indeed, we 
note that the Staff's own proposed decision on the Humphrey concerns 
advocates only that we find resolution of the RHR issue to be 
unnecessary for operation up to five percent of rated power; the' Staff is 
silent as to its views on the final resolution of this issue for higher power 
operation. NRC Staff's "Proposed Opinion, Findings of Fact, and 
Conclusions of Law in the Form of a Partial Initial Decision," Volume 
One of Two, at 21 (Opinion) and 82 (Proposed Finding 21:15) 
(February 11, 1983). . 

Based on the information in the record before us, we cannot say that 
permitting the Staff to resolve this issue informally would not constitute 
a delegation of our decisional authority to the Staff. Indeed, should the 
Staff's review of LILCO's analysis demonstrate the need for some 
corrective action to be taken, such as the addition of a quencher to the 
RHR line (Finding F-40), the decision on the adequacy of such a 
corrective action is one which this Board may not delegate.21 

Accordingly, we retain jurisdiction of this issue for such further 
resolution as future circumstances may dictate. 

The record before use indicates, however, that operation of the RHR 
in the discharge mode in the steam condensation mode is not material 
during operation at power levels of five percent or less of rated power 
(Finding F-41). We note that at the time the record closed on this issue, 
the Staff indicated its intention to complete its review of LILCO's 
analyses regarding the Humphrey concerns prior to permitting 
Shoreham to operate at power levels in excess of five percent of rated 
power (Finding F-42). However, we are unaware of the Staff's current 
schedule for review of LILCO's submissions (Findings F-42, F-43~ 
F-44). 

21 In fact, case law suggests that even in cases where a Board resolves an issue in an applicant's favor, 
leaving the StalT to perform what is believed to be a confirmatory review, the Staff should inform the 
Board should it discover that corrective action is warranted. See Th"t! Mile Island. supra, 17 NRC 886·87. 
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We take official notice that LILCO has made a commitment not to 
use the RHR steam condensing mode during normal plant operation 
until it ,can be demonstrated that the hydrodynamic loads resulting from 
operation of the RHR heat exchanger in. this mode are acceptable 
(Finding' F-41). Even without this commitment, we do not find the 
pendency of this issue to create any unresolved health or safety issue 
which would preclude the issuance of a license for operation of 
Shoreham at power levels of five percent or less of rated power. 

3. Steam Bypass Testing 

In Suffolk County Contention 21, the County alleges that the 
capability and adequacy ,of LILCO test procedures to demonstrate an 
acceptable leakage rate of leakage paths between the drywell and the 
wetwell "has not been demonstrated" (Finding F-O. 

To determine the leakage rate between the drywell and the wetwell, 
LILCO is required to perform both preoperational and periodic tests 
during the lifetime of the Shoreham plant (Findings F-45, F-46). The 
leakage rate is then compared with the appropriate acceptance criterion 
to determine acceptability (Findings F-46, F-47). The acceptance 
criteria are established by the Staff based on both its studies of the 
phenomena involved and the design of the Shoreham containment 
structure (Finding F-47). The Staff has required that LILCO 
demonstrate compliance with the Staffs acceptance criteria prior to fuel 
load (Finding F-49). 

The preoperational high' pressure test simulates the pressures seen 
during a large LOCA, and includes substantial conservatisms, since the 
test applies high pressure for a long period of time, whereas in a large 
LOCA, high pressure exists for a very short period of time (Finding 
F-48). The high pressure test is performed only during the 
preoperational test period and is not intended to be repeated during the 
life of the plant (id.). This test is intended to show that the drywell seal 
is functional (id.). The periodic low pressure tests simulate a small break 
LOCA and the pressure differential of a large break following the initial 
blowdown (Finding F-50). The drywell floor has been designed to 
accommodate thermal and pressure loads under LOCA conditions 
without cracking and forming new leak paths (id.). Other design 
features, including seal pressurization and monitoring, complement the 
pressure tests to ensure proper seal performance (id.). 

At the hearing on this contention, LILCO testified that' it had 
performed the required preoperational high pressure leakage test and 
that the results of this test had met the Staff-established acceptance 
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criteria (Finding F-49). The Staff had not reviewed LILCO's test results 
at the time the record was closed on this issue (id.). As what LILCO had 
to demonstrate was· merely compliance with acceptance criteria, 
however, the Staff testified that all LILCO had to do was demonstrate 
that Shoreham had passed the test (id.). 

Suffolk County's Proposed Finding 21:39 states: "Although the Staff 
asserted that it has studied the relevant phenomena and design, there 
was no evidence that the Staff verifies the validity of the drywell-wetwell 
seal testing. Tr. 9864 (Fields)." Suffolk County's Proposed Opinion, 
Volume Two of Two, at 186 (January 31,1983). It is unclear to us what 
form of "verification" tbe County believes to be' both necessary and 
lacking from the Staffs review of LILCO's testing. The Co'unty 
proposed no methodology in its findings for correcting this alleged 
deficiency, as it did for other alleged deficiencies. Nor did it discuss or 
even reference this or any other of its steam bypass testing findings in 
its proposed opinion. ' ': 

Apparently, we are not alone in finding the County's reference to a 
lack of verification of the validity of the testing program to be unclear. 
The Staff witness who was asked this question by Counsel for Suffolk 
County also found this phrase to be ambiguous: 

,,' 

Q. Have these test procedures been verified in any operating plant in tlie United· 
States? ' 

A. (WITNESS FIELDS) Would you be more explicit with your question? What' 
do you mean by "verified?" There has been tests performed (sic). There is 
only one way you 'can verify absolutely that these tests are valid, and that is to 
have an accident. ' ". 

Tr. 9863-64 (Fields). After several attempts to explain what she meant 
by using the word "verified," Counsel for the County asked: . :' 

f', r" 

Q. What have you done to reach that conclusion that they !the tests) are adequate 
for detecting leaks? ' , 

A. (WITNESS FIELDS) Basically by studying both the phenomenon and the 
design of the structure. 

Tr. 9864 (Fields). Cou~sel for the County thereafter asked where the~~ 
leakage tests had been performed previously, but never questioned the 
nature of or the adequacy of the Staff's studies of the leakage phenome
non or the design of the structure. 

Based on the transcript reference cited by the County, the only 
"verification" which is shown to be lacking is the so-called "absolute" 
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verification which would be demonstrated by having an accident. Giving 
the County every possible benefit of the doubt that this finding was 
proposed with some degree of seriousness, we need only note that such 
absolute verification is not required by the Atomic Energy Act. 

The appropriate standard is whether the present testing program can 
reasonably assure protection of the public health and safety. See Citizens 
for Safe Power v. NRC, 524 F.2d 1291, 1297 (D.C. Cir. 1975); 
Metropolitan Edison Co. (Three Mile Island Nuclear Station,- Unit No. 
1), ALAB-729, 17 NRC 814, 827-28 (1983); Atomic Energy Act of 
1954, § 182 (a), 42 U .S.C. § 2232 (a) (Applicant must provide such 
information to Commission as will permit finding that utilization of 
special nuclear material "will provide adequate protection to the health 
and safety of the public"). 

Based on the findings which we have made, we believe that LILCO's 
steam bypass testing program provides adequate assurance that the 
health and safety of the public will be protected. We resolve this issue in 
LILCO's favor (Finding F-51). 

4 ... Transient and LOCA Loads 

The Shoreham primary containment and associated safety-related 
structures have been evaluated for the simultaneous occurrence of 
transient and LOCA events (Findings F-52, F-53, F-54, F-55). 
Furthermore, LILCO has used a quantitative method of combining the 
loads· from these events which is even more conservative than one 
which the Staff has approved (Finding F-56). 

NUREG-0808 sets forth the generic load specifications for Mark II 
containments, including load considerations of combinations of 
transients and LOCA events. The Applicant has evaluated the 
containment design against the loads specified in NUREG-0808, and, as 
a result, has modified the design of steel structures in the plant, with the 
result that the design now meets the requirements of NUREG-0808 
(Findings F-26, F-S2, F-S3, F-S8). We have dealt previously with the 
County's criticisms of the Staff's review of LILCO's reassessment of the 
Shoreham containment. Accordingly, we find that the evidence on the 
record demonstrates that the Shoreham Mark II containment design has 
been shown to be capable of accommodating the combined loads from 
transients and LOCA events, with sufficient design margin to satisfy the 
general design requirements of 10 C.F.R. Part SO, Appendix A (Finding 
F-59). 
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5. Experimental Design Testing' Program 

a. Quality Assurance 

As discussed' above, a variety of investigations into LOCA 
hydrodynamic loads were sponsored by the Mark II Owners Group to 
reevaluate the adequacy of each of their Mark II containment structures 
(Finding F-60). In Suffolk County Contention 21 (e), the County alleges 
that LILCO has not conducted an adequate and properly controlled 
design verification program with respect to Shoreham. As we discuss 
below, we believe the County's allegations to be unfounded. 

The experimental design testing program used during the Mark II 
assessment program was conducted under the supervision of General 
Electric, whose quality assurance plan meets the requirements of 10 
C.F.R Part 50, Appendix B (Finding F-60. The quality assurance plan 
is processed through General Electric and GE's vendors, and this is 
then checked for consistency with the respective applicant's quality 
assurance plans (Findings F-61, F-62). While LILCO has apparently' not 
itself done a formal QA audit of each of the tests performed by or for 
GE, LILCO has reviewed various test programs and procedures 
(Finding F-6I). 

In its proposed opinion, the County asserts that the J AERI' test' data, 
which were used to confirm the condensation oscillation and chugging 
load definitions (Findings F-29, F-63), were not reviewed by General 
Electric for adherence to the Quality Assurance requirements of ·10 
C.F.R. Part 50, Appendix B. Suffolk County Proposed Opinion,Volume 
Two of Two, at 187 (Proposed Finding 21:46) (January 31, 1983). 
While we agree with this proposed finding to the extent that it indicates 
that GE did not conduct a formal QA audit, we do not attach the same 
significance to this fact as does the County. . 

The JAERI test data were not used as the basis for any Mark II generic 
final load specifications, but were used only to confirm load specifica
tions derived from the CREARE, Inc. and 4TCO test data (Finding 
F-63). Representatives of General Electric testified that GE's review of 
the JAERI tests did not disclose any substantive test procedures that it 
would have performed differently had it performed the test itself. [d. In 
fact, the JAERI project made several changes in their program based on 
GE's comments, such that their work is now consistent with the prac-
tices GE would use. [d. :, 

Therefore, while we agree with the County that the Japanese govern
ment did not commit to perform the JAERI research in accordance with 
10 C.F.R. Part 50, Appendix B, there is no evidence in this record that 
the procedures utilized during these tests varied in any substantive way 
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from those procedures which would have been required under Ap
pendix B. 

b. Amplified Response Spectra 

In the course of the confirmatory analysis performed by LILCO to 
evaluate the plant against the NUREG-0808 final generic load 
definitions, Applicant performed a dynamic structural reanalysis and 
generated revised amplified response spectra (ARS) for structures, sys
tems and components throughout the reactor building (Finding F-64). 
A comparison of the confirmatory program ARS with the design basis 
ARS demonstrated that the design basis ARS were in some cases ex
ceeded by those generated during the confirmatory. load program 
(Finding F-65). 

The County concludes, based on these facts, that LILCO must 
"perform and submit for Staff review an analysis of those design basis 
loads that exceed the confirmatory loads and justify the conservatism of 
the design basis loads in light of the ARS." Suffolk County Proposed 
Opinion, Volume Two of Two, at 195 (Proposed Finding 21:80). We 
presume that what the County intended was that LILCO perform an 
analysis of those confirmatory ARS which exceeded the design basis 
ARS. 

The County's concerns about differences between the design and con
firmatory ARS ignore the record on'this contention. As LILCO witness 
Malovrh explained on cross-examination, differences in ARS are not 
the controlling factors in comparing the confirrriatory loads with 
Shoreham-specific loads. Rather, it is the loads themselves that are im
portant (Finding F-65). 

LILCO recognized that the confirmatory spectra exceeded the design 
spectra in certain frequency ranges, and undertook a program to evaluate 
structures, piping and other components to determine the significance 
of the local exceedances (;d.). The results of this evaluation, which are 
documented in the DAR, indicate that design stress allowables were not 
exceeded (;d.). At the time the record closed on this contention, the 
Staff was in the process of reviewing the effects of the ARS exceedances 
(id.). ' 

Based on the record before us, we believe there to be adequate evi
dence at this time to demonstrate that the program instituted by the Ap
plicant to examine the differences between the design and confirmatory 
ARS provides reasonable assurance that these local exceedances do not 
represent a design deficiency. We find that LILCO has already under
taken the very analysis of the confirmatory ARS exceedances of the 
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design basis ARS which the County wishes us to require LILCO to 
perform. As this analysis indicated that design stress allowables were not 
exceeded, we find no basis to require the further analysis sought by the 
County. The Staff, of course, will complete its confirmatory review of 
this matter. 

c. Piping Analysis 

In the confirmatory analysis of the Mark II containment issues, 
LILCO selected approximately 30 piping systems of the 200 to 300 sys
tems in the plant as a representative sample for performance of its re-
analysis (Finding F-66). . 

Although the Staff testified that they had not seen any piping system 
stresses or support loads which exceeded or failed the code altowables, 
the Staff has requested that LILCO perform a 100 percent evaluation of 
all piping systems attached to three locations on the containment wall 
(Finding F-67). The Staff testified that they regarded this analysis to be 
confirmatory in nature (id.). This analysis was not completed at the 
close of the record (Finding F-68). ' 

In its Proposed Opinion, Suffolk County apparently relies on the 
Stairs decision to require this further piping analysis as a basis for sug
gesting that LILCO ought to perform a 100 percent reanalysis of all 
piping, particularly the piping lines in the NSSS system. Suffolk County 
Proposed Opinion, Volume Two of Two, at 41. We find no basis in the 
record for concluding such a reanalysis to be warranted. . . 

The Applicant's confirmatory evaluation of the piping lines in the 
NSSS system, on which Suffolk County scrutiny centered, consisted of a 
reanalysis of two of the six piping lines in the system (Finding F-69). 
LILCO testified that one of the piping lines analyzed was representative 
of the four similar main steam lines and the other was representative of 
two similar recirculation systems. Id. While the Staff acknowledged that 
it did not perform any detailed analysis of the similarity of these lines, it 
testified that it accepted LILCO's analysis of these two piping systems as 
being representative based on a comparison of the response spectra 
inside the containment which could affect the piping (Finding F-70). 

As the record contains no evidence contradicting LILCO's testimony 
that those NSSS piping systems it selected are representative, we find no 
basis for concluding that a 100 percent reanalysis of the NSSS or any 
additional piping system is warranted. Furthermore, as the Staff testified 
that the piping reanalysis is confirmatory in nature, we are aware of no 
reason why we should retain jurisdiction of this issue or require further 
testimony as the County has proposed. See Suffolk County Proposed 
Opinion, Volume Two of Two, at 195 (Proposed Finding 21:80). 
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6. Miscellaneous Alleged Inadequacies of Staff Review 

Suffolk County raises several other allegations in its Proposed Opinion 
regarding alleged deficiencies 'or inadequacies of the Staffs review, in ad
dition to those discussed specifically above. See generally Suffolk 
County Proposed Opinion, Volume Two of Two, at 40 (Opinion) and 
182-85 (Proposed Findings 21 :24 through 21 :36). We decline to adopt 
these findings because we find them to be either unsupported by the 
record or unnecessary to a decision on this contention. 

In particular, we decline to ,find the Staff testimony deficient based on 
the alleged lack of knowledge of certain of the Staff witnesses regarding 
particular aspects of the Staffs review of Shoreham relative to this 
contention. If the County believed that the witnesses proffered by the 
Staff lacked the requisite knowledge to either sponsor the conclusions of 
the Staff contained in the SER or to adequately respond to the questions 
which Jhey were asked on cross-examination (a belief which we do not 
find to have been borne out on this record), the appropriate course of 
action for the County would have been to make an appropriate motion 
at the time it believed the alleged lack of knowledge to have become evi
d,ent. ,See, e.g., 10 C.F.R. § 2.720 (h) (2) (j). 

Proposed findings that a certain Staff witness lacks knowledge of a par
ti~ular subject mean very little when a party never sought to pursue a 
line of questioning beyond asking if the witness had taken part in a par
ticular review. Such findings db nothing to .apprise the Board of the sig
nificance which a party attaches to this lack of knowledge, nor do they 
establish that other members of the witness panel lacked sufficient 
knowledge to sponsor a particular Staff opinion. The significance of a wit
riess' lack of knowledge (or, for that matter, the significance of the fact 
that he did not require that a specific test be performed) must be clear 
from the record if a party expects the Board to adopt and rely on its pro-
posed findings. ' 

7. Conclusion 
, . 
'We firid LILCO to have met its burden of proof on all aspects of this 

contention, with the exce'ption of the Humphrey concern relating to op
eration of the RHR heat exchanger in the steam condensation mode at 
power levels greater than five percent of rated power, over which we 
retain jurisdiction. The parties are directed to file a joint report on the 
status of LILCO/Staff efforts to resolve this issue within two months 
from the date of service of this decision. The report shall also propose 
further actions, if any, deemed necessary in this proceeding. 
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II-G. Safety Relief Valve Tests and Challenges 
(SC Contention 22, SC Contention 28 (a) (vI) and 

SOC Contention 7A(6» 

1. SRV Testing 

SC Contention 22 concerned the Suffolk County allegations that the 
performance testing of the safety relief valves (SRV) to be used at 
Shoreham had not been carried out as required by NUREG-0737, Item 
11.0.1. and that testing of ATWS conditions had not been carried out 
(Finding G-I). 

The Board's opinion is that LILCO has complied with the 
requirements of NUREG-0737, Item 11.0.1 through the BWR Owners 
Group Program that included the type of valves to be used at Shoreham: 
The BWR Owners Group contracted with the General Electric 
Corporation to develop and implement the SRV test program. The test 
conditions proposed by the Owners Group were developed on the basis 
of analyses performed by the General Electric Corporation of a number 
of postulated BWR accident sequences. LILCO's position was that this 
work fully satisfies the regulatory requirements (Findings G-4 through 
G-7). I' 

At the time of the he'aring, the NRC Staff had not received all the' 
information that it felt was necessary to evaluate fully the applicability of 
the generic test results to the Shoreham SRV systems. To the extent 
that the County contends that the work of demonstrating the 
applicability of the SRV tests to Shoreham had not been completed, the 
record shows that the County was correct. However, the only 
outstanding items were six questions from the Staff (Finding G-8). ' 

At the suggestion of the Board, LILCO prepared responses to "these 
six questions and the Staff reviewed the responses without delay so thai 
the Staff witnesses were able to re'port to the Board the results of their 
review at the hearing. The substance of the LILCO responses and the' 
Staff evaluations were subjected to extensive questioning on the record 
by Suffolk County and the Board (Findings G-9 through G-IS). It is our 
opinion that the Staff questions were appropriate and diligent, and'that' 
the LILCO answers were straightforward; we were not surprised, in view 
of the limited technical dimensions of the questions, that the NRC Staff 
was able to review them completely and promptly at the hearing. 

The only detail left open by the Staff was the need to review a 
straightforward confirmatory analysis by LILCO (Finding G-Il). Due to 
the well-accepted methodology and defined criteria for this analysis, as 
well as the identified, state-of-the-art, modest modifications which 
would be made to local pipe hangers, if necessary, this is a matter which 
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we can and do leave for the Staff to confirm without Board supervision 
(id.). In any event, we note that the Staff's confirmatory review was 
completed in February 1983. No party has asserted that the results are 
inconsistent with the hearing record. The Staff's review at the hearing 
made it possible for the Staff to take the position that the SRV valve 
systems at Shoreham had been demonstrated to comply with 
NUREG-0737, 11.0.1. and our reading of the record affirms the Staff 
conclusions. 

Suffolk County questioned in cross-examination, but not in their 
direct testimony, whether high pressure liquid flow through the SR V 
systems needed to be considered. This matter was explored in some 
detail and it is our opinion that the potential for high pressure water 
discharge is so low, because of the details of the design of Shoreham, 
that testing of these conditions is not needed. This view was supported 
by the County witness during cross-examination (Finding G-16). We 
also agree with the Staff's position that cycling of the SRV during the 
alternate shutdown cooling mode of operation is not a matter of concern 
(Finding G-17). 

Suffolk County maintained a position that the low pressure water tests 
did not bound the conditions that would prevail in an A TWS event. 
LILCO and the Staff freely agreed that ATWS testing is not required for 
BWR valves for sound technical reasons and the Board fully concurs. 
These technical reasons show that the probability of high pressure water 
and/or water-steam discharge ,is so low that it is very unlikely that any 
particular ATWS event would challenge the relief valves with either 
two-phase or water only flow (Finding G-20). 

County witnesses Bridenbaugh and Minor were adamant that A TWS 
testing should be required for SRV systems in BWR plants (Findings 
G-18, G-21). The County puts forth a proposed finding which badly 
distorts NUREG-0737, Item 11.0.1. on this point (Finding G-18L It is 
our opinion that SRV testing under ATWS conditions was unequivocally 
not required by the NRC Staff for sound and sufficient reasons and 
LILCO, in compliance, did not pursue SRV testing under A TWS 
conditions. Further, for realistically hypothesized A TWS events, the 
record shows that the Shoreham SRVs can be expected to operate 
properly during these "infrequent" events, given the obvious provisos 
that appropriate maintenance procedures are utilized and that the 
systems are kept nearly free of foreign material. These provisos were not 
part of this contention and we do not find sufficient basis to raise them 
sua sponte. Also, we agree with the Staff's view that the issue of valve 
cycling in realistically hypothesized ATWS events is not a matter for 
concern. (Findings G-19 through G-23.) 
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For the reasons discussed above, we find this contention to be 
without merit. 

2. Reduction of SRV Challenges 

The issuance of NUREG-0737, Item II.K.3.16, "Reduction of 
Challenges and Failures of Relief Valves - Feasibility Study and 
System Modification" provided guidance for reducing the incidence of 
stuck open relief valve (SORV) events. This guidance directs that a 
feasibility study be made of methods to achieve this goal and that those 
measures which do not compromise the performance of the valves 
should be implemented (Finding G-24). LILCO participated in a BWR 
Owners Group evaluation of methods available to reduce safety relief 
valve (SRV) challenges and SORV events (Finding G-2S). Three 
methods were identified and are being implemented. They are (1) the 
use of Target Rock two-stage SRVs, (2) the use of an operating 
procedure providing for manual implementation of low-low set relief, 
and (3) a lowering of the valve reclosure set-point (Finding G-26). The 
Target Rock two-stage SRV was developed to improve reliability over 
the Target Rock three-stage design. The two-stage design eliminates the 
middle stage of the three-stage valve which was the major cause of many 
SORV failures (Finding G-27). To reduce the number of SRV 
challenges, LILCO will use an operating procedure which provides for 
manual implementation of low-low set relief. This procedure directs the 
operator to manually hold the SRV open beyond the reclosure set-point. 
Additional depressurization will result from this action and the number 
of subsequent SRV actuations will be reduced (Finding G-28). The 
number of SRV challenges will be further reduced by lowering the valve 
reclosure set-point as proposed by LILCO, which allows the valve to 
automatically remove more heat on the initial actuation (Finding G-29) .. 

The Staff reviewed the methods proposed by LILCO to comply with 
NUREG-0737, Item II.K.3.16 and found them to be sufficient. The 
Staff, however, held open the generic review of Item II.K.3.16 to 
consider requiring the additional measure of changing the set-point on 
water level for main steam isolation valve closure. This procedural 
change would further reduce the number ofSRV challenges. On January 
7, 1983 LlLCO committed to make this change at Shoreham (Finding 
G-30). The Staff testified that Shoreham will be equipped with an 
improved pneumatic supply control system to the SRVs. This system 
will further reduce SRV challenges (Finding G-31). 

Suffolk County contends that LlLCO has not met the requirements of 
Item II.K.3.16 because it has not achieved an order of magnitude 
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reduction in challenges to SRVs by its proposed modifications (Finding 
0-32). Since incorporation of Target Rock two-stage SRVs at the plant 
do not reduce "challenges," Suffolk County asserts that their use should 
not be considered as responsive to Item II.K.3.16 (Finding 0-33). The 
Board believes this interpretation to be too restrictive. The testimony of 
the Staff's witness, who assisted in the drafting of Item II.K.3.16, was 
that the objective of the Item was to achieve improved reliability of 
SRVs (Finding 0-34). While the Commission has not formally 
approved the interpretation that improved reliability of SRVs may be 
considered in complying with the requirements of Item II.K.3.16, the 
Board is persuaded, from the testimony given, that the intent of the 
guidance given in the Item is to reduce SRV failure. Therefore, all 
modifications to achieve this goal should be included in determining the 
reduction in valve failure. -

The reduction in SRV challenges as a result of the modifications at 
Shoreham is estimated to be 20 to 30 percent (Finding 0-35). The 
proposed change to the two-stage SRVs is estimated to result in a 
reduction in the number of SORV events by about a factor of eight 
(Finding 0-36): Together, these modifications achieve an approximate 
"order of magnitude" reduction in SORV events. 

The County argues that the two-stage Target Rock valve should not 
be considered by LILCO in its responses to Item II.K.3.16 since the 
decision to use that valve at Shoreham predates this Item (Finding 
0-37). The BWR Owners Oroup study, in calculating reductions in 
SORV event frequency utilized the BWR-4 with Target Rock three-stage 
valves as a benchmark (Finding 0-38). The two-stage design represents 
a design improvement and should be included in determining 
compliance with the Item. 

The Board concludes that the SRV evaluation performed for 
Shoreham proceeded from an appropriate benchmark plant 
configuration, that an approximate "order of magnitude" reduction in 
SORV events from this benchmark will be accomplished by the design 
and procedural SRV improvements being implemented at Shoreham, 
and that this reduction meets the goal described in NUREO-0737, Item 
II.K.3.16. 

a: Board Notification 82-79 (Set-Point Drift) 

On July 26, 1982, shortly before the hearing on SRV issues, the NRC 
Staff issued Board Notification 82-79, "Opening Pressure of Two-Stage 
Target Rock Safety Relief Valves" (Finding 0-39). The notification 
recounts a recent event at the Hatch 1 plant in which eight of eleven 
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Target Rock two-stage valves did not open at a pressure exceeding the 
nominal set-points (Finding G-40). The NRC Staff, at the time of the 
hearing, was still studying the Hatch 1 event to determine its causes. 
However, it was the Staffs judgment that a more rapid rate of 
pressurizing the system, or a higher maximum pressure, would have 
caused most or all of the SRVs which had remained closed to open 
(Finding G-41). 

The Hatch 1 event is an example of a problem known as "set-point 
drift" which. results in a failure of the valve to open at designated 
pressure. The problem is unrelated to either NUREG-0737, Item II.D.I, 
or Item II.K.3.16, and therefore does not fall within the scope of either 
of the two SRV contentions or alter the Board's conclusions on those 
contentions (Finding G-42). ", 

The evidence heard does indicate that "set~point drift" is a 
long-standing minor problem generic to all SRVs., All valves, after they 
have been in service for a period, demonstrate a tendency for the 
opening pressure to vary from the set-point. However, this variance.is 
not considered to be a design problem. Furthermore, when a variance 
from conservative technical specification limits is noticed in post-service 
testing, the valves are required to be repaired, reset, and retested prior 
to reinstallation (Finding G-42). This provides assurance that set-point 
drift will not result in a significant safety hazard. 

b. SRV Maintenance and Lubricant Polymerization 

At Shoreham, station procedures will be implemented for operation, 
maintenance, testing, and surveillance of the SRVs (Finding G-43). 
This will aid in assuring long-term reliable performance of the valves, 
and minimization of set-point drift. Furthermore, the ShorehamSRVs 
will not use lubricants such as castor oil which are subject to 
polymerization under reactor operating conditions. Such lubricants have 
been suggested as possible contributors to set-point drift on Target Rock" 
two-stage SRVs (Findings G-44 and G-4S). 

" " 

3. Conclusion: 

Based on those matters discussed above and set forth in Section "III-G 
of the Findings of Fact, we conclude that LILCO" has met its burden of 
proof on these contentions. We find against the Intervenors. 
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II-H. Post-Accident Monitoring 
(SC Contention 27/S0C Contention 3) 

This contention reflected ·the' concern of Suffolk County and the 
Shoreham Opponents Coalition that the schedule for compliance and the 
designation of instrumentation for monitoring important variables at 
Shoreham under postulated accident conditions were indeterminate and, 
therefore, the LILCO compliance with Regulatory Guide 1.97, Revision 
2 (Instrumentation for Light-Water-Cooled Nuclear Power Plants' to 
Assess Plant and Environs Conditions During and Following an' 
Accident), was deficient. The number of variables at issue was very 
substantially reduced by commendable negotiations among the parties' 
and only four items were left for consideration before the Board. 
(Findings H-l through H-6.) 

The :NRC Staff testified that, at the time of the hearing (August 
1982), the Regulatory Guide had not been implemented by the Staff 
and that it would be implemented at an unspecified date in the future; in 
accordance with the recent Commission approval (July 1982) described 
in SECY -82-111 documents. Although the Staff testified that the 
Shoreham plant will be required to comply with the Regulatory Guide, 
the Staff refused to review the LILCO position in the prefiled testimony 
on the basis that the final Staff position on the variables in question had 
not been formulated. (Findings H-7 through H-9.) Therefore, we are 
forced to evaluate the facts, as presented in the testimony of LILCO and 
Suffolk County, in the absence of Staff testimony on the technical 
merits of the issues. We agree with much of the County's opinion that 
in effect the Staff is in default of its obligations to present its technical 
evaluation of the sufficiency of the present posture for Shoreham of 
each of the four items remaining in contention, especially so in the face 
of this Board's discussion of- the background of consideration of 
NUREG-0737 items for contested issues in LBP-82-19, 15 NRC 601,: 
606-08' (1982). . ' . 

Subsequent to the hearing on this contention, 'tije Staff lias issued 
Supplement 1 to NUREG-0737 (December 1982) in accordance with 
SECY-82-111 provisions (Finding H-I0). Further, LILCO has filed a 
response to Supplement 1 in April 1983, in accordance with the required 
schedule. These actions appear to have ameliorated the County's 
concerns, which were shared by this· Board, that the schedule' for 
developing compliance was indeterminable. (Findings H-8 through 
H-IU Furthermore, our decision below finds that the present status of 
Shoreham with respect to the four items from the Regulatory Guide 
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remaining in contention' is sufficient to achieve the purpose of concern 
in each item. 

At this time, we need only rule on the LILCO substantive testimony 
that the intent of the Regulatory Guide is being met and that operation 
of the Shoreham plant is justified in the interim, pending future 
consideration by the Staff of whether or not LILCO needs to 
supplement its equipment in order to meet the Regulatory Guide. As 
noted by LILCO, "the issue is, therefore, whether this Board may make 
a finding of 'reasonable assurance' while leaving it to the NRC Staff to 
review Shoreham against the recommendations of Regulatory Guide 
1.97 in the future." LILCO Proposed Opinion, January 17,1983, Vol. 1, 
p.56. !. 

The Staff takes the position that Shoreham may be operated with no 
undue risk to the public in accordance with the Commission's approval 
documented in SECY -82-111. The record does not refute the 
Commission's decision and we have no basis for questioning that the' 
Shoreham design provides a degree of public safety that is being 
achieved at other U.S. nuclear power plants. However, we look to the 
LILCO and County testimony to see if there are any previously 
unrecognized technical aspects uncovered in this contention which 
disclose that the Regulatory Guide and LILCO's proposed compliance 
are insufficient for the variables in contention. (Findings H-12 through 
H-15.) 

The Regulatory Guide lists variables that need to be monitored, not 
"devices" as alleged by the County or instruments as asserted 'by 
LILCO. (Findings H-16 and H-17.) An important aspect of the: 
Regulatory Guide not testified to by the parties is that the instruments 
used for monitoring the variables should, to the extent practicable, be 
instruments which are used during. normal plant operation and also' 
directly measure the desired variables. (Finding H-18.) The first group 
of items of this contention in the Regulatory Guide involve the 
parameter "Radiation Exposure Rate." LILCO proposes' to use .the 
existing area radiation monitors and the noble gas effiuent monitor, on 
the ,reactor building standby ventilation exhaust stack to meet the 
purpose of detection of primary containment breach as well as detection, 
of significant releases. The County would have the Board find that the 
purpose of monitoring this variable is to locate the area of leakage from 
the primary into the secondary containment. There is no such statement 
of purpose in the guide, and we see no basis for the County's proposed 
finding. (Findings H-19 through H-21.) The other technical points that 
the County raises appear to be based on misunderstandings of the 
Shoreham design (Finding H-22) or unrealistic and illusive speculations 
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(Findings H-22 and H-23). We conclude that the instruments that 
LILCO has installed or proposes to install before fuel loading at 
Shoreham achieve the purposes broadly stated in the guide, subject to 
StafT review in the future of all monitoring for Regulatory Guide 1.97 
variables on an integrated basis that may include details not apparent by 
analysis of the four items in this contention. 

Other items in this contention relate to the measurement of flow rates 
to monitor operation of the Dry Well Spray and Suppression Chamber 
Spray .. The purpose of these spray systems is to reduce pressure and 
temperature under postulated accident conditions. LILCO proposed that 
the performance of these systems is most pertinently observed by the 
operator by using the pressure and temperature sensors, which are 
normally: used equipment. The County is concerned that because the 
RHR system has several operating modes, the operator might be unable 
to activate and confirm correctly the operation of these spray systems. 
Even in the absence of flow meters in these systems, it is our opinion 
that the operators must be trained to manipulate the valving in the RHR 
systems with skill and accuracy, according to procedures that are 
appropriately prepared, approved and tested. Installation of flow meters 
would not compensate for inadequate operator training. We have no 
reservations that a properly trained operator would be able to monitor 
the .operation of these spray flow systems, utilizing the pressure and 
temperature sensors, in compliance with the guide. (Findings H-26 
through H-30,) 
, The :final ,item.in this contention related to monitoring the Standby 

Liquid Control System Flow. The LILCO position is that existing 
instruments in the control room are adequate to monitor flow in the 
SLCS. The County believes the addition of a flow meter is needed; 
however, we note for the very low probability scenario that the County 
postulates of an A TWS event requiring activation of the SLCS and a 
pipe break in the SLCS system, it would be the output of the pump 
dis'charge pressure sensor as proposed by LILCO that would alert the 
operator' and an added flow meter would not provide significant 
additional information. In view of the multiple instruments available to 
the operator to monitor the operation of the SLCS, it is our opinion that 
the County's argument for adding another instrument is not compelling. 
(Findings H-31·through H-35,) 
: !In sum, it is our opinion that the record supports the LILCO position 

that the post-accident monitoring equipment, to which commitments 
have been made, would achieve the purposes stated in the guide for 
each of the four items remaining in this contention. The decision does 
not preclude the possibility that the future NRC Staff review of 
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Regulatory Guide 1.97 items on an integrated' basis broader than the 
contention before us may disclose the need to supplement some 
instrumentation. 

II-I. Environ'mental' Qualification 
(SC Contention 8/S0C Contention 19(h» 

; .. 

Suffolk County Contention 8 (SC 8) and Shoreham Opponents 
Coalition Contention 19 (h) (SOC 19 (h» question the adequacy' of 
LILCO's program for environmental qualification or' equipment' 
(Finding 1-1). The parties settled certain aspects of these contentions' 
prior to the hearing (Finding 1-2). The allegations which 'remain' for 
litigation are: . . , 

1. The list of emergency equipment to be qualified is inadequate 
(SC 8(c)/SOC 19(h)(3»; 

2. There has been an inadequate demonstration' that "all 
safety-related equipment has been properly qualified 'to meet' 
aging and other life requirements (SC 8(d)/SOC 19(h) (4»; 
and ' ' , 

3. There is insufficient information to evaluate the overall 
adequacy of Shoreham's satisfaction of environmental 
qualification requirements for safety-related equipment (SC 
8(e)/SOC 19(h)(5». ,j , ':. "I,,:', 

LILCO and the NRC StafT presented panels of witnesses to testify on 
the substantive issues raised by these contentions. Suffolk County also 
presented witnesses, but no testimony was presented by the Shoreham 
Opponents Coalition on this contention (Finding 1-3). .: I, I; .,' 

'" 

1. Status of Regulatory Requirements 

Regulatory requirements and StafT guidance for environmental qualifi
cation of electric equipment important to safety for nuclear power plants 
are documented in three rece~t issuances by the Commission. They are: 

, , -
Petition for Emergency and Remedial Action, CLI-80-21, II N~~. 
707 (980). , . - " 

NUREG-0588, "Interim StafT Position on Environmental Qualifi
cation of Safety-Related Electrical Equipment.'~ 
See 10 C.F.R. § 50.49(k). 'J: 

10 C.F.R. § 50.49, "Environmental Qualification of Electric Equip~, 
ment Important to Safety for Nuclear Power 
Plants." 
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The history of these requirements is set forth in the statement of consid
erations for the new rule. See 48 Fed. Reg. 2729 (1983). 

The Board takes note of the fact that, by its action on June 30, 1983, 
the D.C. Court of Appeals vacated and remanded for reconsideration 
the Commission's interim final . environmental qualification rule, and in 
doing so in effect found invalid portions of the final rule codified as 10 
C.F.R. § 50.49. Union of Concerned Scientists v. NRC, 711 F.2d 370 
(D.C. Cir. 1983). We believe that the impact of the court's action on the 
regulation may only affect the schedule on which compliance will be re
quired for operating reactors for which no interim justifications are re
quired by the rule. See, e.g., 711 F.2d at 376, 377. Applications for new 
OLs, such as Shoreham's, must perform interim analyses justifying oper
ation for equipment not demonstrated to be fully environmentally quali
fied under the new rule. Section 50.49(j). Accordingly, we do not believe 
this recent court decision reaches the substance of the issues in conten
tions in this proceeding. For this reason, we have used 10 C.F.R. 
§ 50.49 as the regulatory requirement for the evaluation of the environ
mental qualification of electric equipment at Shoreham. 

2. The Scope of LILCO's Environmental Qualification Program 

The Commission's rule for environmental qualification of electrical 
equipment requires that a program be established to evaluate safety
related equipment, nonsafety-related equipment and certain post
accident monitoring equipment (Finding 1-4). Electric equipment impor
tant to safety located in a mild environment is not incluqed in this rule 
(Section 50.49(c». The Shoreham environmental qualification program 
is documented in the "Environmental Qualification Report for Class IE 
Equipment" (Finding 1-5). 

a. . Safety-Related Electrical Equipment 

LILCO has included in its qualification program a list of safety-related 
equipment based on the guidance of NUREG-0588 (Finding 1-6). Equip
ment was classified into one of four "operability codes" depending upon 
function and location. Based upon the operability code, all equipment 
located in a harsh environment which was relied upon to perform a 
safety function was included in the qualification program (Finding 1-7). 
To provide additional assurance that all required safety-related electrical 
equipment has been identified, EDS Nuclear is performing a review of 
Shoreham Emergency Procedures to confirm that all such equipment 
located in potentially harsh environments has been included (Finding 
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1-8). The StatT reviewed the list of safety-related equipment supplied by 
LILCO, both from a system and component perspective, and found it ac
ceptable (Findings 1-9; 1-10). 

Suffolk County contended that the Standby Liquid Control System 
(SLCS) was improperly excluded from the environmental qualification 
program. A StatT witness explained that the SLCS does not have to func~ 
tion during an accident that produces a harsh environment and is re
quired to perform its safety function only in a normal operating environ
ment and therefore. should be qualified for such. The StatT witness ex
plained that the SLCS components were reviewed. Those components in 
a harsh environment which perform a safety function, or whose failure 
could prevent accomplishment of a safety function, will be qualified in 
the formal environmental qualification program (Finding 1-11). '" 

The Board concludes that LILCO has complied with the requirements 
regarding the scope of the environmental qualification program for 
safety-related electrical equipment. 

b. Nonsa/ety-Related Electrical Equipment ", 

The LILCO environmental program did not explicitly consider 
nonsafety-related electrical equipment whose failure could prevent 
safety-related equipment from performing a safety function (Finding 
1-12). One reason for this omission was that the Commission rule 10 
C.F.R. § 50.49(b)(2), requiring that such equipment be considered, was 
promulgated only shortly before the beginning of hearings on' this 
contention. The rule provides time for applicant submission, and StatT 
review, of the listing of non safety-related equipment which must be 
qualified. The StatT is requiring that LILCO submit a list of any equip
ment at Shoreham which falls within this category (Finding 1-13). 

LILCO testified that in its opinion no nonsafety-related equipment at 
Shoreham will require qualification under Section 50.49 (b) (2) because 
of the design philosophy of Shoreham which was intended to preclude 
interactions between safety-related and nonsafety-related equipment 
(Finding 1-14). 

The StatT testified that, in theory, the,. design philosophy of a newer 
plant such as Shoreham could take care of the requirements of 10 
C.F.R. § s0.49(b) (2) by classifying the equipment as Class IE (Finding 
1-15). This would be accomplished either by categorizing equipment 
which would otherwise be covered by Section 50.49 (b) (2) as safety
related, or by isolating nonsafety-related equipment from safety-related 
equipment in accordance with separation criteria as outlined in Regula-

538 



tory Guide 1.75, Rev. 1, "Physical Independence of Electrical Systems" 
(Finding 1-16). 

At the time of the hearing, the Staff had not established criteria for 
reviewing a list of equipment to be qualified under the provisions of Sec
tion 50.49(b)(2), because the rule was so new that the Staff was just 
beginning discussions on implementing its provisions (Finding 1-17). 
While this is not a position in which the Staff may take comfort, 
nevertheless it is the position in which the Staff was placed as a result of 
the timing and sequence of events. 

Clearly, guidance for the identification of nonsafety-related equipment 
to be qualified under Section 50.49(b)(2) should be provided. We be
lieve that the Staff must provide applicants with this guidance. We 
recommend that the Commission consider whether the Staff should do 
so. Criteria must be available against which the analysis employed to 
identify 50.49 (b) (2) equipment may be judged; otherwise, there can be 
no meaningful, objective or scrutable review. Notwithstanding the ab
sence of detailed criteria for the identification of nonsafety-related 
criteria, we are persuaded that, at Shoreham, the design philosophy has 
been such as to preclude interactions between safety-related and 
nonsafety-related equipment (Finding 1-14) (see also our opinion on 
Contention 7B, Section II-J of this partial initial decision). 
Consequently, the number of equipment items to be qualified under Sec
tion 50.49 (b) (2) will be small. 

The Suffolk County witness asserted that LILCO must document that 
its EQ program has taken into account all equipment, the failure of 
which could mislead the operator (Finding 1-18). It was inferred by Suf
folk County that such systems and components should be qualified 
under Section 50.49(b) (2) (Finding 1-19). Examples of systems and 
components which should be included were given by SC as (1) the 
off gas system, (2) emergency lighting system, (3) emergency communi
cations equipment, (4) parts of Regulatory Guide 1.97 equipment which 
have not been included, (5) feedwater and condensate system and (6) 
the 'remote shutdown panel (Finding 1-20). During cross-examination, 
Suffolk County agreed that, for the examples given, either there is 
redundant, serial or diverse instrumentation to verify plant status or that 
the County was uncertain of the extent to which LILCO had already met 
the concern (Finding 1-20 . 
. ' 'Although Suffolk County has been unable to provide a persuasive 
argument based on the explicit language of the regulation to support its 
assertion, it seems reasonable to the Board that nonsafety-related equip
ment which by its failure may mislead the operator can endanger plant 
safety (i.e., "prevent satisfactory accomplishment of its safety 
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functions") and therefore deserves careful attention as part of the qual
ification required by Section 50.49 (b) (2). In cases where such equipment 
exists, due consideration must be given to its ability to function in envi
ronments to which it may be subjected. No examples of such equipment 
at Shoreham have been given which have not been refuted. The Board 
believes that if items of such equipment do exist, their number will be 
small and their effects minor because of the design philosophy at 
Shoreham. 

c. Post-Accident Monitoring Equipment 

Certain post-accident monitoring equipment included within the 
scope of Regulatory Guide 1.97, Rev. 2, "Instrumentation for Light
Water-Cooled Nuclear Power Plants to Assess Plant and Environs Con
ditions During and Following an Accident" must be qualified according 
to 10 C.F.R. § 50.49(b)(3) (Finding 1-22). LILCO has stated its intent 
to comply with these provisions (Finding 1-23). Full compliance is not 
required before fuel loading (Finding 1-24). Equipment not required by 
Regulatory Guide 1.97, Rev. 2 to be in place for fuel load is not in the 
qualification program because it has not been identified (Finding 1-25). 

The Staffs review of the environmental qualification of this category 
of equipment will not be completed prior to first fuel loading. As the pro
visions of Regulatory Guide 1.97, Rev. 2 are implemented in accordance 
with SECY -82-111, additional items of equipment will be qualified 
(Finding 1-26). We infer from LILCO's position that the post-accident 
monitoring equipment installed in the plant which this Board relies on 
in its decision on post-accident monitoring (SC Contention 27/S0C Con
tention 3), Sections II-H and III-H of this Partial Initial Decision, will 
comply with Section 50.49 (b) or 50.490). 

3. Justification for Interim Operation 

Pending completion of the equipment qualification program required 
by Section 50.49 (b) , applicants for operating licenses that are granted on 
or after February 22, 1983, but prior to November 30, 1985, shall per
form an analysis to ensure that the plant can be safely operated in ac
cordance with the requirements of Section 50.490). 

A Staff review of the Shoreham qualification program concluded that 
50 of the 131 equipment qualification packages submitted by LILCO 
were complete and therefore that the equipment is fully qualified 
(Finding 1-27). For the remaining 81 deficient packages, the Staff is 
requiring, by license condition, that full qualification be achieved by 
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startup after the first refueling outage (Finding 1-28).22 LILCO's compli
ance with the license condition will be monitored by the Staff's regional 
and resident inspection program (Finding 1-29). The Board finds this 
'license condition to be consistent with Section 50.49, which establishes 
a goal of final environmental qualification of equipment before Novem
ber 30, 1985 by applicants for operating licenses, provided that the con
dition includes a provision that this be accomplished prior to the 1985 
date. No further Staff action with respect to this license condition is re
quired prior to licensing. 

In accordance with the terms of Section 50.49(0, LILCO has been re
quired by the Staff to provide justifications for interim operation (1I0s) 
for each of the equipment items which will not be fully qualified prior to 
initial plant startup. The Staff has reviewed the JIOs submitted by 
LILCO and reported in the December 29, 1982 SER that there are sever
al deficiencies to be corrected prior to fuel load. During the hearings, 
questions arose concerning (i) administrative controls, (ij) wiring 
modifications and (iii) failure modes (Finding 1-30). 

-" . 
a. Administrative Controls 

:; For Shoreham, approximately ten percent of the" interim justifications 
(less than five percent of the total items in the EQ program) use admin
istrative controls. The administrative controls to be used are explicitly 
identified in the interim justifications. Although the County asked some 
"questions regarding administrative controls, no particularized concern is 
evident (Finding 1-31). 

b. Wiring Modifications 

A second area of inquiry dealt with Shoreham's "wiring modifica
tions" to support interim operation. Certain wiring modifications were 
made to ensure that the failure of a component not fully qualified would 
'not preclude either the safe I operation of the system in which it was 
located, or fulfillment of the system's safety function. This purpose was 
accomplished by having the component wired in a manner to preclude 
unacceptable failure modes. In no instance did these modifications elimi
nate the performance of a safety function (Finding 1-32). 

~ .. 

,.j t 

22 LlLCO believed that approximately 30 percent of the 81 types of equipment which were not qualified 
at the time of the audit by the StalThad been fully qualified by the time of the hearing (Finding 1·28). 
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c. Failure Modes 

. Other questioning by Suffolk County dealt with two specific justifica
tions for interim operation that were bound into the record. In the first 
justification two failure modes were discussed in the failure consequence 
analysis. In the other justification three failure modes were discus~ed. 
The County questioned whether a third failure mode should have been 
discussed for the first justification as well. LILCO explained that a failure 
"of the first instrument could result only in an open or short circuit 
signal, whereas a failure in the second instrument could result in' an 
open circuit, a closed circuit or a inaccurate pulse-type signal. Thus,it 
was proper to consider two failure modes for the first item and three for 
the second item (Finding 1-33). No problems were identified concerning 
the failure modes considered in the consequence analysis portion· of the 
interim justifications. \ . " 1.1 

All the justifications for interim operation have been reviewed by the 
NRC Staff, and many have been subject to detailed review. There were 
some outstanding items after the Staffs initial review (Findirig 1-34)". 
Some of these deficiencies were subjects for cross-examination at'the 
hearing (Findings 1-35, 1-36). The Staff has requested that LILCO 
submit further documentation to resolve these deficiencies. The Staff 
will report on this aspect of the review in a future SER supplement: Al
though we make no substantive finding, the Board takes notice"as an 
illustration of the ongoing review process that subsequent to the hearing 
LILCO has submitted a response to the December 29, 1982 SER input 
in SNRC-838, dated February 18, 1983, purporting to address the JIO 
deficiencies. We find the items remaining outstanding in the no review 
to be minor and resolvable by the Staff. 

4. Aging 

Suffolk County and SOC have also contended that LILCO has' ~~t 
met the aging and qualified life requirements for the equipme~t in its 
qualification program. " . , ' .:" 

Section 50.49 provides that applicants for operating licenses are Ilot re
quired to requalify electric equipment if the Commission has previously 
required qualification in accordance with NUREG-0588 (Finding 1-37). 
NUREG-0588 establishes two categories. Category I requirements are 
based on IEEE STD 323-1974, "IEEE Standard for Qualifying Class IE 
Equipment for Nuclear Power Generating Stations." Category II require
ments are based on IEEE STD 323-1971. Because Shoreham's construc
tion permit safety evaluation reports were issued before July 1974, 
NUREG-0588, Memorandum and Order CLI-80-21, and 10 C.F.R. 
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§ 50.49 all require Shoreham to meet Category II requirements for 
equipment purchased before May 23, 1980. Category I requirements 
apply to subsequent purchases (Finding 1-38). 
. The aging requirements applicable to Shoreham refer to the degrada
tion of the equipment due to normal environmental conditions during 
the equipment service life (Finding 1-39). The aging effects considered 
include time/temperature (thermal), radiation, and cyclic where 
applicable. In evaluating aging effects LILCO used testing and analysis 
consistent with the NUREG-0588 requirements (Finding 1-40). In 
addition, for all qualified equipment LILCO has established a qualified 
life using Category I methodology for thermal aging. The use of this 
methodology exceeds Category II requirements (Finding 1-41). Finally, 
LILCO has developed a surveillance and maintenance plan to ensure 
that equipment will not degrade sooner than predicted. The Staff has 
reviewed the rlan and found it to be acceptable (Finding 1-42). 

The' Board finds the LILCO program to meet the applicable 
regulations. Suffolk County and SOC have presented no substantive evi
'dence to controvert this conclusion. The Suffolk County witness did ex
press displeasure with the final rule with respect to the absence of quali
fied life requirements and the allowance for more "non-type testing." 
Howe"ver, this does not prevent the Board from finding the subconten
tion to be without merit. The validity of the final rule is not a matter 
properly before us. See 10 C.F.R. § 2.758. 

5. Documentation and Ripeness of the Issues 

The Board finds documentation of the Shoreham environmental qual
ification program incomplete in two respects. First, the impact of the 
final rule on the scope of the program for nonsafety-related equipment 
has not been resolved. Second, there are several open items in the JIO 
review which must be resolved prior to fuel load. Given these deficien
cies and the open status of the Staff review, the question before the 
Board is whether this contention is ripe for decision. The Board is able 
to conclude that the unresolved aspects of the review do not prevent the 
'Board from making a decision on the contention based upon the existing 
record. ' 

The Commission has stated that as "a general proposition, issues 
'should be dealt with in the hearings and not left over for later (and possi
bly more informal) resolution." Consolidated Edison Co. 0/ New York 
(Indian Point Station, Unit No.2), CLI-74-23, 7 AEC 947, 951 (1974). 
However, the Commission in Indian Point went on to state that "in 
some instances ... the unresolved matter is such that Boards are 
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nevertheless able to make the findings requisite to issuance of the 
license." !d. The example given in the case was a situation in which the 
Board could find the Applicant's security plan adequate except for 
"minor procedural deficiencies." The Commission, in such a case, 
would allow issuance of the license with a direction that the Staff subse
quently oversee resolution of the deficiencies. 

The Board finds in the present case that the deficiencies in the review 
are "minor." the deficiencies will be resolved by the Staff subsequent to 
this Board order, but prior to issuance of a license. The testimony on the 
scope of qualification program under Section 50.49 (b) (2) gives the 
Board confidence that the impact of the new rule on the Shoreham pro
gram will be small or non-existent. With respect to the JIO review, the 
testimony indicated that the deficiencies were minor and that both the 
LILCO and Staff witnesses expected them to be resolved shortly. These 
documentation deficiencies are not so great as to prevent us from 
concluding that, subject to completion of the documentation, the 
LILCO program is adequate. , , 

Based on the testimony given, and absent persuasive arguments to the 
contrary, the Board finds that the list of nonsafety-related equipment 
falling under the requirements of Section 50.49(b)(2) may contain a 
small number of items which must be included in the qualification 
program. These items of equipment must be qualified prior. to 
operation, or the Applicant must submit justification for interim opera
tion in accordance with provisions of Section 50.49(i). Therefore, it is 
concluded that the environmental qualification program and the intend
ed further revisions to implement Section 50.49 (b) (2) are acceptable. 

The Board also concludes that there is no need for further litigation of 
the issue of the scope of 10 C.P.R. § 50.49 (b) (2). 

6. Conclusion 

The Board concludes that LILCO has complied with the requirements 
of 10 C.P.R: § 50.49 with respect to the scope of the environmental qual
ification program for safety-related equipment. We find that all safety
related equipment, as well as Regulatory Guide 1.97, Rev. 2 equipment 
that LILCO has committed to, has been included in the program. Equip
ment falling within the 50.49(b) (2) category, if any, will be identified 
and included in the program. The Board requires that the Staff and 
LILCO resolve this issue prior to fuel load, consistent with our decision 
above. 

The Board also requires that LILCO comply with the qualification rule 
for post-accident monitoring equipment as that equipment is installed. 
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The Board concludes that LILCO has complied with the requirements 
of 10 C.F.R. § 50.49 with respect to aging. 

Finally, the Board concludes that, subject to completion of the no 
review prior to fuel load, LILCO has supplied adequate documentation 
of its qualification program. 

II-J. Systems Interaction and Safety Classification 
(SC Contention 7B/SOC Contention 19(b» 

1. Introduction 

SOC Contention 19(b) was combined with this SC Contention 7B for 
litigation. 

Litigation of this contention was lengthy, hearings being held on some 
26 days. It was further complicated by the subsequent disavowal of 
previous testimony by one of the Staff witnesses. The contention, itself, 
is broad and general. Proposed opinions and findings of fact by Suffolk 
County, LILCO and the Staff differ markedly in format and emphasis. 
LILCO, in our opinion, comes closest to an objective treatment of the 
entire record; the Staff effort is directed primarily to its own testimony; 
and the County limits its product to that which it believes supports its 
position. The County, in particular, has been far less than diligent in 
reflecting the record fully and accurately.23 These factors have led to an 
unnecessarily difficult and unwieldy task for the Board in reaching its 
opinions on the issues raised. We have had ·to reexamine, the record 
carefully to reach our own findings rather than relying upon or adopting 
uncritically those proposed by the parties. We have, however, adopted 
many of the proposed findings, particularly LILCO's, after such 
reexamination. 

To make our task somewhat more tractable, and hopefully our 
decision more scrutable, we have addressed the contention in parts, by 
posing constituent questions. This procedure necessarily has produced 
some repetition of discussion which perforce would have been 
protracted in any event. Finally, our ultimate conclusion cannot be 
based on crisp analysis of a few evidentiary facts, but must be based on 
the overall assessment of LILCO and Staff performance in a very wide 
sphere of activities. For our reasoning to become apparent and the bases 
.therefor adequately provided, this part of our decision has become 
extensive, indeed. 

23 The County's paraphrases of the transcript are frequently inaccurate and sometimes, by selective 
choice, do not represent the complete facts of the actual situation. 
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2. Summary 

This contention encompasses a broad area of methodology used by 
LILCO and the Staff in the safety analysis of the design of the Shoreham 
plant with respect to systems interaction and the safety classification of 
structures, systems and components (SS&Cs) in the plant (Findings J-l 
and J-2). Specific questions were raised with respect to the adequacy of 
completeness of the analyses made and allegations were made that more 
systematic techniques are available and were not used. A common 
thread throughout the controversy has been the difference in definition 
and use of the terms "safety-related" and "important to safety" by 
LILCO, the Staff and Intervenors. As a result, Intervenors question 
whether the Shoreham plant complies with NRC requirements, 
particularly certain specified design criteria. 

To assist ourselves in reaching our conclusions on this 'contention we 
have approached them by considering eleven constituent questions that 
we believe fairly represent the issues implicit or explicit in the 
comprehensive contention admitted for litigation. We have examined 
each such question from the standpoint of (a) what is required by the 
NRC, (b) what has been done by LILCO and the Staff and (c) have 
LILCO and the Staff met the requirements. 

We conclude that the contention is without merit. LILCO and the 
Staff have met NRC requirements on each aspect of the contention. 
This is true despite the fact that LILCO has refused to accept the Staff's 
and Intervenors' definition of "important to safety." We find that the 
definition and use of this term by the Staff and the Intervenors is 
correct, i.e., the class of structures, systems, and components that is 
important to safety is larger than, and includes, the class of structures, 
systems, and components that is safety-related. The reason that we 
conclude that LILCO. has complied with NRC requirements is that with 
respect to the treatment of structures, systems, and components, 
whether for' classification and qualification, quality assurance or safety 
analysis, such treatment may and should be effected commensurate with 
the items' importance to safety. LILCO has applied this latter treatment 
to every structure, system, and component in the Shoreham design, 
notwithstanding the fact that it used only two classification classes, i.e., 
safety-related and nonsafety-related. 

Having carefully considered LILCO's defense of its position, we 
nevertheless agree with the Staff thatLILCO should adopt and 
implement the correct definition of "important to safety," as discussed 
in this decision, and order that this be a condition of any license issued 
for the Shoreham plant. 
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3. Questions to Be Addressed 

The contention raises questions of whether, in their analysis of the 
Shoreham facility, LILCO and the Staff have applied an adequate 
methodology. Certain types of methodology are alleged not to have 
been used, resulting in noncompliance with specified General Design 
Criteria. We proceed to discuss the details of the contention in the 
co'ntext of eleven questions we pose as defining the parts of the 
contention that need to be addressed. 

The eleven questions are: 
a. Have LILCO and the Staff taken into account systems 

interaction in their analysis of the reliability of systems to 
determine whether there is reasonable assurance that the 
Shoreham design adequately protects (the public) from 
credible accidents? 

b. Have LILCO and the Staff taken into account classification and 
qualification of systems important to safety in their analysis of 
the reliability of systems to determine whether there is 
reasonable assurance that the Shoreham design adequately 
protects (the public) from credible accidents? 

c. Have LILCO and the Staff determined which sequences of 
accidents should be considered within the design basis of the 
plant? 

d. Have these determinations of sequences of accidents taken 
into account systems interactions? 

e. Have these determinations of sequences of accidents taken 
into account classification and qualification of systems 

. important to safety? 
f. Have LILCO and the Staff determined whether the design 

basis of the plant adequately protects against every such 
sequence (determined as defined by question c, above)? 

g. Have LILCO and the Staff taken into account systems 
interactions in the determination of the adequacy of protection 
of the design basis? 

h. Have LILCO and the Staff taken into account classification and 
qualification of systems important to safety in the 
determination of the adequacy of protection of the design basis. 

i. Have LILCO and the Staff applied proper systematic 
methodology, such as the fault tree and event tree logic 
approach of the IREP program, to analyze the reliability of 
systems to determine whether there is reasonable assurance 
that the Shoreham design adequately protects (the public) 
from credible accidents? 
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j. Have LILCO and the Staff applied proper systematic 
methodology, such as systematic failure modes and effect 
analysis, to analyze the reliability of systems to determine 
whether there is reasonable assurance that the Shoreham 
design adequately protects (the public) from credible 
accidents? . 

k. Absent a methodological approach, taking into account 
systems interaction and classification and qualification of 
systems imp.ortant to safety and applying proper systematic 
methodology such as the fault tree and event tree logic 
approach of the IREP program or a systematic failure modes 
and effect analysis, to define the importance to safety of each 
piece of equipment, is it possible to identify the items to which 
General Design Criteria 1, 2, 3, 4, 10, 13, 21, 22, 23, 24, 29, 
35 and 37 apply and to demonstrate compliance with these 
criteria? 

a. Question a. Have LILCO and the Staff Taken into Account 
Systems Interaction! 

lJ. Definition a/Systems Interaction 

There is no uniformly accepted, or officially promulgated, definition 
of "systems interaction" (Findings J-I0 to 15). There is no uniformly 
accepted, or officially promulgated, methodology for conducting systems 
interaction analysis (Findings J -17, 30 to 36, 38 to 40, and 43). There is, 
however, at least general agreement on the objective of systems 
interaction analysis, which may be expressed as an attempt to provide 
assurance that the independent functioning of safety systems is not 
jeopardized by preconditions in the plant design (particularly 
dependencies hidden in supporting and interfacing systems) that cause 
faults to be dependent24 (Finding J-16). Also, there is general 
agreement, at least, on some of the techniques that may be used in the 
analysis. These include the fault tree and event tree logic approach, 
systematic failure modes and effect analysis, and variations and 
combinations of these (Findings J-17, 38, 39). Some believe that 

24 General categories of systems Interactions also are described sometimes as functionally coupled, spa· 
tially coupled or human coupled (Finding 1·12, for example). L1LCO believes that systems interaction 
may be considered a subset of dependent failures (common-mode or common-cause) (Finding 1-12). 
One definition of dependent failures is given In the Probabilistic Risk Assessment Procedures Guide 
(NUREG/CR-2300, § 3.7.2, lanuary 1983) and such failures are classified as common-cause initiating 
events, functional dependencies, intersystem dependencies, physical interactions, human-Interaction 
dependencies, and intercomponent dependencies (Findings 1.13,14). 
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systems interaction analysis techniques are sufficiently developed that 
they can and should be applied independently of other analyses 
(Findings J-149, 150). Others believe that systems interaction analyses 
are more properly included in a probabilistic risk assessment (PRA) 
(Finding J-38). 

2). Requirements/or Systems Interaction Analysis 

There'is no direct, explicit NRC regulatory requirement for LILCO to 
perform a systematic systems interaction analysis for Shoreham 
(Findings J-20, 28 to 33). Intervenors and Staff ;witness Conran 
nevertheless would have this Board impose such a requirement 
(Findings J-190, 191,200,201). ' , 

There is no question that increased attention to the need for 
developing and applying systems interaction analysis techniques has 
developed and that such analyses have been made since the Three'Mile 
Island Unit 2 accident (Findings J-165, 167 to 171). The Staff currently 
requires, in effect, applicants (including LILCO) to perform several 
types of systems interaction studies through application of its Standard 
Review Plan. These studies include, for example, development of fire 
protection and flood protection requirements (Finding J-30). A generic 
study of the systems interaction issue is under way as defined by the 
action plan for Unresolved Safety Issue (USn A-17, "Systems 
Interaction in Nuclear Power Plants" (See § III-J.2.d.4).a). . 
. The Staff, and Mr. Conran in his original testimony, agreed with the 
statements in a letter from the NRC's Executive Director for Operations 
to the Chairman of the Advisory Committee on Reactor Safeguards 
affirming that compliance with existing Staff requirements ·provides 
reasonable assurance that potential adverse systems interaction presents 
no undue risk to public health and safety (Finding J-32). 

'Intervenors identify no NRC requirements for more than what the 
Staff has required with respect to Shoreham, but assert that the design 
basis analysis used by LILCO and the Staff is deficient with 'respect to 
the identification of potential systems interaction and that probabilistic 
risk assessment, various types of dependency analysis, and a revie~ of 
emergency operating procedures must be applied in order to 
demonstrate compliance with the regulations (emphasis added) 
(Finding J-37). Lengthy testimony and cross-examination provided by 
the Intervenors attempted to support this position, by sheer weight if 
not merit. We have considered Intervenors' arguments in detail in 
r~aching our decision. ' 
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Staff witness Conran, in his testimony at the reopened hearing on this 
contention in April 1983, took the position that the Staff's programs:in 
support of the resolution of USI A-I7 had declined to such an extent 
over the previous several months that these programs could no longer 
provide the basis for the finding required by case law that reasonable 
assurance existed that Shoreham could be operated safely despite the 
pendency of the unresolved safety issues involved in A-I7 (Finding 
J-179). Mr. Conran's arguments are discussed in detail in Section 
III-J.2.d.4).a). 

In brief, we conclude that there are no requirements for systematic 
systems interaction analysis beyond those required by the Staff; that 
LILCO has, in fact, gone beyond that which is required by the Staff; that 
there is reasonable assurance that Shoreham can be operated safely 
despite the pendency of USI A-I7; and that LILCO and the Staff have, 
in fact, applied adequate methodology to assure that the Shoreham 
design adequately protects (the public) from credible accidents. 

3). Implementation o/Systems Interaction Analysis 

The parties agreed that there are a number of techniques that can be 
used to identify systems interaction. They include failure modes and 
effect analysis (FMEA), dependency analysis, systems interaction 
analysis, plant walkdowns, and probabilistic risk assessment (PRA) 
(Finding J -38). These various techniques have strengths and 
weaknesses with respect to their abilities to identify different types of 
interactions. The parties agreed that the most effective way of 
identifying systems interaction is through a combination of the various 
techniques (Finding J-39). 

Within the existing NRC regulatory framework (for individual plant 
reviews), the systems interaction concern is addressed by evaluating 
pllint designs against well-established deterministic requirements and 
criteria embodied in existing regulatory guidance documents (e.g., 
regulatory guides and the Standard Review Plan). These requirements 
are founded on the principle of defense-in-depth, and they include 
provisions for design features such as physical separation and functional 
independence of redundant safety systems, as well as other measures 
that provide protection against hazards such as pipe ruptures, missiles, 
seismic events, fires and flooding (Finding J-43). There is a connection 
between systems classification and systems interaction analyses. By 
classifying systems properly (see Section III-J.3.b.) and by clearly 
identifying those that are safety-related, adverse interactions can be 
avoided, to the extent that adverse interactions are those that lead to 
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unacceptable consequences to the health and safety of the public 
(Finding 1-45). Nevertheless, many nonsafety-related systems are 
examined for interactions as well (Findings 1-43, 51, and 53). (See also 
Section III-J.2.d., generally). , 

General Electric has peformed the following activities that are related 
to systems interaction analysis: 

I. 

. a). Design documents are distributed to affected design organi
zations for information, review and coordination to assure in
terface compatibility and to minimize opportunities for adverse 
interactions between and among systems (Finding J -46). . 

. b). Independent design verifications consider interfaces, with other 
systems. Complex design changes affecting multiple design 
,groups are reviewed by a standing Change Control Board to 

" . assure that interfaces are properly addressed. Extensive assess
ment of systems interaction is made throughout this process 
by virtue of the knowledge and experience of the engineers in-
volved (Finding J-48). 

c). High energy line break studies. 
d). PRAs relating to plants other than Shoreham with generic 

similarity. 
e). Protection systems studies using FMEA. 
D. Scram reliability studies using FMEA. 
g). Common mode failures in protection and control instrumen

tation studies. 
h). Water level instrumentation studies, including a reference leg 

break interaction. 
O. TMI-2 implications studies. 
j). BWR control system failure studies using FMEA. 

,Finding J-51. See also, Section III-J.2.d.1). 
, Stone & Webster has performed the following activities that are 

related to systems interaction analysis: 

., 

'-, 

a). Pipe failure and internal flooding studies for nonsafety-related 
piping both inside and outside the primary containment. 

b). Studies of the potential for, and effects of, both internal and 
external missiles. 

, 1 c). Fire hazard analysis, with and without active fire protection. 
d). Cable separation studies. 
e). Failure modes and effects analyses of interactions between 

redundant trains of safety-related systems and of each balance 
of plant safety-related control circuit. The study also covered 
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the interfaces between safety-related and nonsafety-related 
systems. - .' .. 

O. Electrical bus failure studies. . .. , ,. -
g). Control system failure studies. I ". I ; 

h). Heavy loads. 
See Section III-l.2.d.O. "., 'I, "-

LILCO 'has established an Independent Safety Engineering Group 
(ISEG) among whose responsibilities has been and will be review of the 
Shoreham PRA and continuing review and application of data from 
licensee event reports (LERs), significant event reports and significant 
operating experience reports, in part to identify and evaluate iricidents 
involving systems interactions (Findings 1-95 to 100). ' . 

Consideration of systems interaction is an integral' part of'the 
preoperational and power ascension programs (Findings 1-101 to 105): . 

Staff activities related to its program for resolution of USI A-17 have 
included: ' " . ,; 

a). A study by Sandia National Laboratory of the Watts'Bar'l 
facility. . , ... 

b). Systems interaction studies at Diablo Canyon 1 &. 2 and San 
Onofre 2. . ... 

c). An assessment of methodologies based on surveys by three 
national laboratories (Sandia National Laboratory, Brookhaven 
National Laboratory arid Lawrence Livermore National 
Laboratories) . 

d). Review of an ongoing broad scope evaluation of the Indian 
Point 3 facility by the Power Authority of the State of New 
Ym~ I . , 

Findings J-146 to 148. : " ; 
Related to USI A-17 is USI A-47, Safety Implications of Control 

Systems, which concerns the potential for transients or accidents being 
made more severe as a result of control system failures or malfunctions. 
The final Task Action Plan for A-47 has not been approved. 'With 
respect to Shoreham, the Staff will assure that the effects of power 
supply, sensor, and sensor impulse line failures on several: control 
systems at the same time will be acceptable. Also, the Staff evaluation 
will assure that the effects of high energy line breaks and the resulting 
harsh environment will not cause control system malfunctions resulting 
in consequences more severe than those of the' Final Safety Analysis 
Report (FSAR) acCident analyses (Firidings 1-208 to 211,215,218). 

A probabilistic risk assessment (PRA) was commissioned by LILCO 
for the Shoreham plant. That part of the PRA which identified frequen
cies of accident sequences and developed the ra~ioactive releases and in-
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plant conditions that would occur or be associated with certain accident 
sequences was performed by LILCO's consultant, Science Applications, 
Inc. (SAl), under the leadership of Dr. Edward T. Burns. Dr. Burns was 
also the lead analyst for the PRA performed for the Limerick plant by 
SAl (Finding J-129). Limerick is also a boiling water reactor (BWR), 
similar in design to Shoreham. A draft report of this part of the PRA for 
Shoreham was available at the time of the hearing (Finding J-913). It 
had been reViewed by a peer group consisting of Dr. Norman C. Ras
mussen of MIT, who was ,the director of the Reactor Safety Study, 
WASH-1400, Dr. Vojin Joksimovich of NUS, and Dr. Walton Rodger of 
Nuclear Safety Associates (Finding J-924). LILCO witnesses testified 
that they expected no significant changes would be made in the draft 
report and that the PRA did not identify any risk outliers due to hidden 
systems interactions (Finding J-138). The Shoreham PRA included ap
plication of event, tree/fault tree analysis, plant walkdowns and 
dependency matrices (Findings J-921, 927, 929 to 931). When 
complete, the Shoreham PRA will be a Level 3 PRA, i.e., it will consider 
systems, containment and consequence analysis (Finding J-909). The In
terim Reliability Evaluation Program (IREP) is a Levell PRA program, 
i.e., it considers only systems analysis (Finding J-947). 

4). Conclusion 

It is abundantly clear that LILCO and the Staff have indeed taken into 
account systems interaction in their analysis of the reliability of systems 
to determine whether there is reasonable assurance that the Shoreham 
design adequately protects (the public) from credible accidents. 

Arguably, what remains of this issue is whether these efforts were ade
quate and what constitutes reasonable assurance. We are persuaded that 
despite the County's position to the contrary, LILCO has far exceeded 
any regulatory requirements for systems interaction analysis and that the 
totality of these analyses, although not performed as a dedicated, single 
exercise, nevertheless represents the equivalent of such an exercise, per
formed in a thoroughly professional manner. The County has failed to 
identify any systems interaction that has not been considered and has 
failed to identify any structure, system or component that is improperly 
classified. 

With respect to reasonable assurance of protection (of the public) 
from credible accidents, it continues to be the Staff position that it is 
confident that current regulatory requirements and procedures (e.g., as 
evaluated according to the Standard Review Plan) provide an adequate 
degree of (protection 00 public health and safety (Finding J-31). This is 

553 



fully consistent with the Commission policy that the Staff should con
tinue to use conformance to regulatory requirements as the exclusive 
licensing basis for nuclear power plants.2s 

As a practical matter, the systems interaction analyses performed by 
LILCO are an important aspect of its overall safety evaluation of the 
Shoreham design. To the extent that the NRC regulations and the Stan
dard Review Plan permit much less, the importance of timely resolution 
of US Is A-I7 and A-47 is emphasized. 

Although progress has indeed been delayed on the resolution of USI 
A-I7, we agree with the Staff that 'actions taken by the Commission 
(e.g., the individual studies performed and the national laboratory 
surveys) have most likely taken care of the main systems interaction 
issues. In addition, we agree that the studies 'already performed by 
LILCO would have identified any systems interaction that mayor may 
not have been important. The nature of the action plan for A-17 is dif
ferent than most USls in that it is looking for undetected, problems 
rather than a solution to a specific problem. We agree with the StafTthat 
there is no undue risk to the public from operation of Shoreham not
withstanding lack of resolution of A-17 at this time. (Tr. 20,877-80 
(Thadani, Coffman).) Finally, we cannot disagree with the Staff that 
there currently exists no well-defined, documented methodology for sys
tematic analysis of plant designs for systems interaction (Findings J-220, 
221). We see no basis for requiring anything more of LILCO on this 
USI at this time.26 

2Spolicy Statement on Safety Goals for the Operation of Nuclear Powe~ Plants, 48 Fed. Reg. 10,772, at 
10,775, col. 3 (]983). , " 
261udge Brenner, while agreeing with the Board's opinion and findings on the consideration of systems 
interaction at Shoreham. notes the following: . , 

My agreement should not be taken as an endorsement of the NRC Starrs progress in pursuing 
USI A·17. To the contrary, if it had been material to determine that Staff progress to date had 
been reasonable and proper, I would not have so found. I am, however, convinced by the combi
nation of factors enumerated above and in the detailed findings, including the nature of USI 
A-17 (Findings 1-38 to 42, 159, 160, 189) and the studies performed by and for LlLCO 
(Findings 1-51 tt stq.; stt also 1-203), that the apparent lack of a well-defined Staff program 
being pursued on a reasonable schedule does not prevent the finding that there is no need to re
quire anything more of LlLCO at this time. 

In particular, the apparent willingness of the Staff to defer work pertinent to USI A-17 without 
a careful analysis of the effect of such deferral in the face of the high priority initially given this 
task (after the apparently careful consideration of the categorization of all USb) is distressing 
(Findings 1-155 to 158, 161 to 177). I respectfully recommend that the Commission, which is in 
a position to gauge and, if necessary, reorder Staff priorities, inquire into whether present and 
realistically projected future progress and management by the StaffofUSI A-17 is proper. 

Finally, I emphasize that my findings on systems interaction and USI A-17 is limited to the 
temporal and substantive circumstances of this case. Absent a Commission decision downgrading 
the importance of USI A-17, continued absence of Staff progress in the near future of the next 
year or so could prevent a finding that a reactor can be licensed despite the existing posture of 
USI A-17. Of course, the independent efforts made by a particular applicant, as in this case, 
would be material to consideration of the issue. 
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, We find that the Staff position on USI A-47 is acceptable, i.e., the 
Staff will review the analyses to be supplied by LILCO on the effect of 
power supply sensor and sensor impulse line failures on several control 
systems and the effect of high energy line breaks on the control system 
to assure that they do not represent an undue risk to the public health 
and safety (Findings J-21S and 218). 

For the reasons discussed above, this part of the contention must fail. 

b. Question b. Have LILCO and the Staff Taken into Account 
, Classification and Qualification of Systems Important to Safety' 

,. This question, and the general concern with the meaning of 
"important to 'safety," arises from the opening sentence of General 
Design Criterion 1 - Quality standards and records, of 10 C.F.R. Part SO, 
Appendix A, "[s1tructures, systems, and components important to 
safety shall be designed, fabricated, erected, and tested to quality stan
dards 'commensurate with the importance of the safety functions to be 
performed. " 

1)., .' De.t;nitions '. , 

a). Important to Safety 

The meaning of the concept "important to safety" was a key source of 
controversy in this proceeding. As it turns out, the differences in 
meaning, primarily between LILCO and the other parties, are not crucial 
to reaching our conclusion on this part of the contention, but are impor
tant for understanding the issue. 

Structures, systems, and components (SS&C) that provide reasonable 
assurance that the' facility can be operated without undue risk to the 
health and safety of the public are "important to safety." 10 C.F.R. Part 
SO; Appendix A, General Design Criteria for Nuclear Power Plants, 
Introduction. , ' , 

Staff elaboration on the definition of "important to safety" is provided 
in a memorandum from the Director of the Office of Nuclear Reactor 
Regulation (NRR), November 20, 1981, the "Denton Memorandum." 
Goldsmith, et al., ff. Tr. 1114, Attachment 1 (Finding J-223). In addition 
to the definition given in the Commission regulation, this memorandum 
states that "important to safety" "encompasses the broad class of plant 
features, covered (not necessarily explicitly) in the General Design 
Criteria, that contribute in [an] important way to safe operation and pro~ 
tection of the' public in all phases and aspects of facility operation (i.e., 
normal operation and transient control as well as accident mitigation)." 
Also, it states that "important to safety" includes safety-grade (or safety-
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related)27 as a subset. This is the way the StatT and the Intervenors have 
used the terms (Findings J-222, 223). LILCO, however, has used the 
term "important to safety" as being equivalent to "safety-related." 
LILCO disagrees that the class "important to safety" is bigger than the 
class "safety-related." LILCO thinks it is not a distinction that has been 
made in the past - either by the StatT or the industry - but one that 
may come in the future (Findings J-231, 234, 235, 248, 257). 

The Appeal Board recently had occasion to examine the definition of 
"important to safety." Metropolitan Edison Co. (Three Mile Island Nucle
ar Station, Unit No. 1), ALAB-729, 17 NRC 814, 873 et seq. (1983). It 
also noted the definition given in 10 C.F.R. Part 50, Appendix A. 
Further, the Appeal Board observed that in its view the Standard 
Review Plan and Regulatory Guide 1.29 support the Staff's assertion, 
and the TMI-1 Licensing Board's finding, that equipment "important to 
safety" may include both safety-grade and nonsafety-grade equipment, 
depending on the function and degree of reliance placed on the 
equipment. Also, it found, "li1n sum, nothing in the regulations sup
ports [the TMI-1 intervenor's1 assertion that the term 'important to 
safety' must be read as equivalent to 'safety-grade,' " in the sense that 
all structures, systems, and components "important to safety" must be 
fully qualified to safety-related requirements. Id. at 876. 

b). Safety-Related/Safety-Grade 

Until recently, neither "safety-related" nor "safety-grade" were 
defined in the regulations. Id. at 873-74. The StatT, however, equates 
"safety-related" identically with "safety grade" (Denton Memorandum). 

The StatT defines "safety-related" in the Denton Memorandum, using 
the words from 10 C.F.R. Part 100, Appendix A, "Seismic and Geologic 
Siting Criteria for Nuclear Power Plants," §§ III(c), VI(a)(1), and 
VI(b)(3). The Board notes that neither the term "safety-related" nor 
the term "safety-grade" appears in these sections. What the regulations 
do state, however, is the following from 10 C.F.R. Part 50, Appendix B, 
"Quality Assurance Criteria for Nuclear Power Plants and Fuel Repro
cessing Plants," Introduction, in part: 

27 The Denton Memorandum defines "safety-related" as describing those structures, systems and 
components which are necessary to assure: (I) the integrity of the reactor coolant pressure boundary; 
(2) the capability to shut down the reactor and maintain it in a safe shutdown condition; or (3) the capa
bility to prevent or mitigate the consequences of accidents which could result in potential offsite expo
sures comparable to the guideline exposures of 10 C.F.R. Part 100. 
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i' . Nuclear power plants and fuel reprocessing plants include structures, systems, and 
I ~ components that prevent or mitigate the consequences of postulated accidents that 

could cause undue risk to the health and safety of the public. This appendix estab
lishes quality assurance requirements for the design, construction, and operation of 
those structures, systems, and components. The pertinent requirements of this ap-

:' r pendix apply to all activities affecting the safety-related/unctions of those structures, 
· -systems, and components; these activities include designing, purchasing, 
1 - ,fabricating, handling, shipping, storing, cleaning, erecting, installing, inspecting, 

testing, operating, maintaining; repairing, refueling and modifying. (Emphasis 
, added,) , . . 

" ' 

The Board notes that this is the only use of the term "safety-related" 
fri Appendix B. Its use here is not in respect to a definition of which 
str'uctures, systems, and' components should be designated 
"safety-related." Rather, it is in respect to the functions of those 
structures, systems, and components that prevent or mitigate the conse
que'nces of postulated accidents that could cause undue risk to the 
health and safety orthe public. The pertinent quality assurance require
ments are to apply. to all activities affecting those safety-related/unctions. 
: Insight into. the scope of safety functions is provided by 10 C.F.R. Part 
~OO, Appendix A.. I, '., 

a. From 10 C.F.R. Part 100, Appendix A, § I, Purpose, in part: 

G'eneral Design Criterion 2 of Appendix A to Part 50 of this chapter requires that 
nuclear power plant structures, systems, and components Important to sa/ety be de

., signed to withstand the effects of natural phenomena 'such as earthquakes, 
· : tornadoes, hurricanes, floods, tsunami, and seiches without loss of capability to per
, . form their safety functions. It is the purpose of these criteria [I.e., seismic and geolog

ic siting criteria] to set forth the principal seismic and geologic considerations which 
guide the Commission in its evaluation of .•. the suitability of the plant design 

• ',' tiases' established in consideration of the seismic and geologic characteristics of the 
· 'proposed sites. (Emphasis added.] 
t, . 

· 'b. From 10 C.F.R. Part 100, Appendix A, § III, Definitions, in part: 

'" " (c) The "Safe Shutdown Earthquake" ... is that earthquake which produces the 
maximum vibratory ground motion for which certain structures, systems, and 
components are designed to remain functional. These structures, systems, and 
components are those necessary to assure: 
(l) The integrity of the reactor coolant pressure boundary, 
(2) The capability to shut down the reactor and maintain it in a safe shutdown 

condition, or 
(3) The capability to prevent or mitigate the consequences of accidents which 

could result in potential offsite exposures comparable to the guideline expo-
, , sures of this part. [Footnote omitted.] 
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The same designation of those structures, systems and components to 
which the seismic and geologic criteria apply is contained in sections 
VI(a){l) and (b){3) of Appendix A to 10 C.F.R. Part 100. 

Recently, as part of its new rule on environmental qualification of 
electrical equipment, 10 C.F.R. § 50.49(b)(l), the Commission defined 
safety-related structures, systems and components in the same terms as 
those used to define the SS&C's to which the seismic criteria of 10 
C.F.R. Part 100, Appendix A apply, as quoted above. See also the State
ment of Considerations, 48 Fed. Reg. 2729, 2730, col. 3 to 2731, col. 1 
(1983). The Statement of Considerations also indicates, albeit briefly 
and in passing, that safety-related is a sub-class of the important to 
safety classification of equipment. Id. at 2730, cot. 3. 

c. Use of the Terms 

The record reflects no doubt that there have been differences in the 
use and application of the terms "important to safety" and 
"safety-related" by the Staff and by the nuclear industry. The very fact 
that the Denton Memorandum was directed to all NRR personnel attests 
to this. There is no evidence, however, that the definitions'therein ever 
were adopted by the Staff or even distributed outside NRR. Region I of 
the Office of Inspection and Enforcement did not inspect against it 
(Findings J-252, 314, 315),' Nevertheless, since NRR presumably was 
implementing memorandum no later than after its issuance on Novem
ber 20, 1981, it is suprising that the staff of NRR did not discover its dis
agreement with LILCO on the use of the terms "important to safety" 
and "safety-related" prior to this hearing (Finding J-332). 

Despite the differences and despite what appears to have been wide
spread practice in the industry of focusing only on two equipment 
classes, i.e., the safety-related class and the residual nonsafety-related 
class, and with the limited assistance we can derive from the ambiguous 
regulations, and assigning little weight to the Denton Memorandum, we 
can, at least, easily endorse the following conclusions of Three Mile 
Islqnd, ALAB-729, supra: 

• We believe that the [Generat] [O)esign [C)riteria must be read together and 
that, so read, they do not support [the] argument that "important to safety" 
and "safety-grade" are synonymous. 17 NRC at 874. 
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• [T]he General Design Criteria do not r~quire that all structures, systems and 
components important to safety 'meet safety-grade [safety-related] 
requirements.2,sl7 NRC at 873. -

• "Important to safety" is defined in the regulations to include those structures, 
systems, and components necessary to meet the statutory requirement of 
providing reasonable assurance that the facility can be operated without undue 
risk to the public health and safety. Id. 

.' General Design Criterion 1 plainly contemplates a range of safety requirements 
dependent on function, rather than a single requirement to which all 
structures, systems and components must conform. 17 NRC at 874. 

• Appendix A to 10 C.F.R. Part 100 illustrates the concept established in GDC 1 
(I.e., gradations in quality level corresponding to relative safety importance) by 
identifying explicitly a select sub-class of structures, systems, and components 
(from the broad class of those "important to safety") that is required for the 
performance of specific, critical safety functions (e.g., safe shutdown, accident 
prevention and consequence mitigation).ld. 

, . [AW structures, systems and components encompassed by the term 
"important to safety," including the "safety-grade" sub-class, are necessary to 
meet the broad safety goal articulated in the GDC, I.e., to provide reasonable 
assurance that a facility can be operated wiihout undue risk to the health and 
'safety of the public, as required by statute. 17 NRC at 875. 

; j 

, '. Only "safety-grade" structures, systems and components, however, are relied 
• 1 " • upon to meet critical safety functions, such as those identified in 10 C.F.R. Part 
-' 100: accident prevention, safe shutdown, and accident consequence 

, , :', 'mitigation. In short, not all equipment that may play some safety role at a plant 
,1 need meet safety-grade criteria. Id. " ' 

,... To be considered safety-grade, a system must be able to remain operative after 
) -. ~ a'design seismic event and to function in any harsh environment which may be 

expected at its location after an accident. 17 NRC at 876. " . 
./ I •• 

f I I . 
~.. .. 
. ' • ,In [the Appeal Board's] opinion, however, GDC 1 requires even more. GDC 1 
L ; states:' " 

,Id. 

Where generally recognized codes and standards are used, they shall be 
identified and evaluated to determine their applicability, adequacy, and suf
ficiency and shall be supplemented or modified as necessary to assure a 
quality product in keeping with the required safety function. 

2S We, like the Appeal Board, do not distinguish between safety grade and safety related. 17 NRC at 
874, n.280. 
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• The standards or codes (IEEE, ASME, etc.) that must be met by safety-grade 
structures, systems or components have been reasonably identified by the 
staff. In addition, comprehensive standards for equipment of lesser importance 
to safety should be established or, if only portions of a system should be safety
grade, some criteria for the level of upgrading should be formulated (footnote 
omitted). 17 NRC at 876-77. 

While we are not here concerned with the question of upgrading, per 
se, we note that the Staff is actively pursuing a program to consider re
quirements for a graded quality assurance program which, if brought to 
fruition would result in modification of 10 C.F.R. Part 50, Appendix B. 
This Board endorses this effort and believes it would be helpful in 
removing vagueness in the pervasive concept in both Appendices A and 
B, of "in keeping 'with the required safety function" or "to an extent 
consistent with their importance to safety," that we find applies to both 
important to safety and safety-related equipment.' (Findings J-268, 294, 
296,330,338,672J . 

, I 

2). Requirements/or Classlfication and Quallfication 0/ Systems Important 
toSa/ety 

There is no regulatory requirement, as such, for classification and 
qualification of systems important to safety; i.e., there is no requirement 
for a list of such systems (Findings J-259, 265, 266, 272, 286, 331). ' 

Appendix A to 10 C.F.R. Part 50, Criterion 1 (GDC 1), Quality stan
dards and records, requires a quality assurance program to be established 
and implemented in order to provide adequate assurance that structures, 
systems and components important to safety will satisfactorily perform 
their safety functions. 10 C.F.R. § 50.55a, Codes and standards, requires 
that components of the reactor coolant pressure boundary be designed, 
fabricated, erected, and tested in accordance with the requirements for' 
Class 1 components of the ASME Boiler and Pressure Vessel Code or 
equivalent quality standards. Regulatory Guide 1.26, Revision 3, Quality 
Group Classifications and Standards for Water-, Steam-, and· 
Radioactive-Waste-Containing Components of Nuclear Power Plants, J 

describes a quality classification system related to specified national stan
dards that may be used to determine quality standards acceptable to the' 
NRC Staff for satisfying GDC 1 for other (than components of the reac
tor coolant pressure boundary) safety-related components containing 
water, steam, or radioactive material in light-water-cooled nuclear power 
plants. ' 

GDC 2, Design bases/or protection against natural phenomena,requires 
that nuclear power plant structures, systems and components important 
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to safety be designed to withstand the effects of earthquakes without 
loss of capability to perform their functions. 

Appendix B to 10 C.F.R. Part 50, Quality Assurance Criteria for 
Nuclear Power Plants and Fuel Reprocessing Plants, establishes quality 
assurance requirements for the design, construction and operation of 
nuclear power plant structures, systems, and components that prevent 
or mitigate the consequences of postulated accidents that could cause 
undue risk to the health and safety of the public. The pertinent require
ments of Appendix B apply to all activities affecting the safety-related 
functions of those structures, systems, and components. 

Appendix A to 10 C.F.R. Part 100, Seismic and Geologic Siting Crite
ria. for Nuclear Power Plants, requires that all nuclear power plants be 
designed so that if the Safe Shutdown Earthquake (SSE) occurs, safety
related structures, systems and components remain functional. 

Regulatory Guide 1.29, Revision 3, Seismic Design Classification, de
scribes a method acceptable to the NRC Staff for identifying and classify
ing those features of light-water-cooled nuclear power plants that should 
be designed to withstand the effects of the SSE. . 

It is the StaWs position that Appendix B as written and interpreted ap
plies only to safety-related items (Finding J-270). 

Design criteria and quality standards for structures, systems, and 
components important to safety are required to be addressed in the 
Final Safety Analysis Report (FSAR) (Finding J-260): 

There has been no formalization of items important to safety by the 
Staff. There has not been nor is there now a requirement to compile a 
list of items important to safety but not safety-related. Such a list is not a 
licensing requirement (Finding J-265). There are exceptions, e.g., fire 
protection systems. Intervenor's witness concurred that Appendix B ap
plies only to safety-related items as a regulatory requirement (Finding 
J-270. 

The Staff does not normally review the quality assurance program for 
nonsafety-related items. The Staff does not have criteria to be used in 
preparing or reviewing such a program and the Applicant is not required 
to describe its specific program (Finding J-282). 

Appendix B allows the grading of quality. assurance applied to safety
related items consistent with an item's importance to safety (Finding 
J-268) . 
.. With respect to inclusion in FSAR Table 3.2.1-1 of equipment upon 

which the operators will rely in response to accidents outlined in the 
emergency operating procedures, we must note first the ambiguity of 
the question. Equipment that must be relied upon (is essential) in re
sponse to accidents is classified safety-related. Equipment that is used, 
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in conformity with emergency operating procedures, includes both 
nonsafety-related and safety-related equipment. As discussed in Section 
III-l.3.c., there is no requirement to list nonsafety-related equipment in 
Table 3.2.1-1. Thus, there is no requirement to list in Table 3.2.1-1 all 
equipment outlined in the Shoreham emergency operating procedures. 
(Finding 1-638.) 

3). Implementation o/Classification and Qualification o/Systems 
Important to Safety 

By putting an FSAR together and addressing the systems that the 
Staff requires to be addressed through the regulations and regulatory 
guidance, an applicant identifies items important to safety (Finding 
1-261). 

In response to the guidance of Regulatory Guide 1.70, Standard 
Format and Contents of Safety Analysis Reports for Nuclear Power 
Plants, § 3.2, Classification of Structures, Components, and Systems, 
LILCO has included in its FSAR, Revision 26, Table 3.2.1-1, Equipment 
Classification, which is a summary of the equipment LILCO designates 
as safety-related. Goldsmith, et al., ff. Tr. 1114, Attachment 2 (Findings 
1-475 to 478,481).-

A number of the items in LILCO's Equipment Classification list were 
challenged by the Intervenors as improperly classified. Similarly, a 
number of systems alleged not in LILCO's list were identified by the In
tervenors as being required to be classified as safety-related (Finding 
1-668). The Board heard lengthy testimony on each of these items and 
has considered each carefully. See Section III-l.3.c.2). In particular, we 
have considered LILCO's and the Staff's use of Regulatory Guide 1.26 
and 1.29 in construction of Table 3.2.1-1 of the FSAR, and the classifica
tion of the Standby Liquid Control System, the Turbine Bypass System, 
the Reactor Core Isolation Cooling System, the Rod Block Monitor 
System, the Water Level Indication System (including systems interac
tions and the Pilgrim Nuclear Power Station Flashing/Boiloff Event, the 
"Michelson Concern," Separation of Control and Protection Systems, 
Water Level System Redundancy and additional events listed in Appen
dix A to the "Michelson Memorandum"), the High Water Level (Level 
8) Trip System of the Main Turbine and Feedwater Pumps, the Reactor 
Water Cleanup System, the County's review of emergency operating 
procedures to identify safety-related equipment and Intervenors' argu
ment that existing methodologies for classification need to be 
supplemented. 

562 



4). Conclusions 

a). Quality Standards and Requirements Generally 

LILCO is committed to Section 3.1 of its FSAR to comply with ODC 
1 (Finding J-670). Because of the obvious disagreement by LILCO with 
the definition of "important to safety" meaning that this class of equip
ment is larger than the class of safety-related equipment, and our 
conclusion, together with the similar conclusion reached by the Appeal 
Board in ALAB· 729 and the Staff in its proposed findings, that this dif
ference is real, regardless of past practice or misunderstanding, we 
impose a condition on any operating license for Shoreham that this dis
tinction be acknowledged and adopted by LILCO, insofar as the classifi
cation and qualification of structures, systems and components are 
concerned. Use of the term "important to safety" in other contexts is 
not affected by this condition. 

LILCO's objection to this requirement was based primarily on what it 
considered to be the open-endedness of the requirements to which it 
would be subject. It was concerned about the fuzzy distinction between 
items not important to safety and important to safety and also between 
important to safety and safety-related. Finally, it was concerned about 
the ramifications of this requirement on activities other than with respect 
to classification and qualification (Findings J~711, 712, 731). 

With respect to the fuzzy distinctions, we are convinced that the regu- . 
lations and Staff practice both permit and encourage the use of a range 
of safety requirements dependent on (safety) function, rather than a 
single requirement to which all structures, systems, and components 
must conform. LILCO has, in effect, actually done just this, for 
nonsafety-related, safety-related and important to safety structures, sys
tems and components (Findings J-713 to 716). 

Thus, we conclude that LILCO meets all of the requirements of the 
NRC with respect to classification and qualification except the explicit 
adoption of the terms "important to safety" and "safety-related" 
(Findings J-681, 719, 721, 726). We do not believe that LILCO's adop
tion of the Commission's meanings will impose undue hardship and not
withstanding past practice or misunderstanding, we do not view this re
quirement as a "backfit" situation. We were not given any examples of 
the addition, elimination or modification of structures, systems or 
components that would result and therefore believe that such actions, if 
any, would be minimal at best. The main purposes of the condition, 
then, are to: (1) confirm the Commission's regulatory authority over 
SS&Cs and related activities beyond those which are safety-related, and 
(2) to assure, as a regulatory requirement, the continuation by LILCO 
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of the application of quality assurance important to safety SS&Cs and 
related activities, commensurate with their safety function. In the ab
sence of specific requirements for specific SS&Cs, there may arise dif
ferences of opinion between the NRC and any licensee over what quality 
treatment is appropriate for a particular SS&C which is not safety-related. 
This would be the case regardless of whether a lice'nsee professed to 
agree with the Commission's definitions of safety-related and important 
to safety which we are imposing onLILCO as a license condition, pri
marily because "important to safety" is a broad 'residual categorY in 
which a range of safety importance will be represented by different 
SS&Cs. 

b): Specific Systems 

Intervenors identified a number of systems in which they alleged I 

equipment had been misclassified (Finding J-698).They also argued 
that there were instances where quality assurance categories were incon- ' 
sistent with seismic categories (Finding J-699). Finally, Intervenors had 
problems with the completeness and scrutability of the FSAR Table 
3.2.1-1, Equipment Classification (Finding J-700). 

With respect to the classification listing in Table 3.2.1-1, LILCO wit
nesses pointed out that this Table is not a design control document', 
rather it is a summary of the classification of plant equipment included 

. in the FSAR for NRC information (Finding J -700). ' 
LILCO and the Staff addressed each of the Intervenors' 'concerns. 

Using the Standard Review Plan, the 'Staff system'atically reviewed the 
design' of Shoreham and determined that a systematic methodology was 
used to identify systems, structures, and co'mponents important to 
safety, but not safety-related. This assured the Staff that LILCO properly 
addressed the nonsafety-related items' that the Staff considers importa'nt 
to safety (Finding J-695). ' : 

General Electric, Stone & Webster and LILCO have applied quality 
standards and quality assurance to all plant systems, commensurate 
with the function of the system in the reliable and safe operation of the 
plant (Finding J-694). 

No member of the NRC panel was aware of any area in which the dif
ference in usage of the definition of important to safety has made a sub
stantive difference in the design, construction, or quality assurance at 
Shoreham (Finding J-690. ' , , 

We conclude that the evidence provided by LILCO and the Staff is 
credible and convincing and is not controverted by that of the 
Intervenors. LILCO and the Staff have, indeed, taken into account 
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· classification and qualification of systems important to safety in their 
analysis of the reliability of systems to determine whether there is rea
sonable assurance that the Shoreham design adequately protects (the 
public) from credible accidents.29 

For the reasons discussed above, this part of the contention must fail. 

c. Question c. Have LILCO and the Staff Determined Which 
Sequences of Accidents Should Be Considered Within the Design 
Basis of the Plantl 

lJ. ,Requirements/or Determination 0/ Which Sequences 0/ Accidents 
Should Be Considered Within the Design Basis o/the Plant 

Each application for a license to operate a nuclear power plant shall in-
clude a final safety analysis report (FSAR). 10 C.F.R. § 50.34(b). I 

: Applicants conduct analyses of specific "anticipated operational occur
rences" and "accidents" and document these in, Chapter 15 of their, 
FSARs. Staff review procedures for these "design basis" analyses are 
delineated in Chapter 15 'of the Standard Review Plan (NUREG-0800). 
(Finding J-879.) Many of the transient and accident sequences, or their 
etTects, are identified in the General Design Criteria. These include loss- ' 
of-coolant accidents, loss of power to coolant recirculation pumps, ,tur
bine generator trip, reactor' isolation from the heat sink, loss of otTsite 
power, continuous control rod withdrawal, control rod drop, cold water 
addition, fuel handling events, stuck control rod, steam line rupture and 
reactor coolant temperature and pressure changes (Finding J-889). The 
General Design Criteria do not prescribe a particular methodology or 
methodologies to be used in the design and analysis of nuclear power 
plant structures, systems and components. Rather, criteria are estab
lished and the task is left to an applicant to demonstrate its compliance 
with these criteria (Finding J-885). ' 

29 To the extent that this contention Implies Inadequate review by the StaIT, we reject It, In accord with 
the Beneral principal that, In an operatlnB license proceedins (with the exception of certain NEPA 
issues), the applicant's license application is in issue, not the adequacy of the Stair. review of the 
application. An Intervenor in an opera tins license proceedins may not proceed on the basis of allegations 
that the Staff has somehow failed in its performance (at least when the evidence showed that any such 
alleBedly inadequate Staff review did not result in any inadequacies in the analyses and performance of 
the applicant). Pacific Ga! and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
ALAB-728, 17 NRC 777,807 (1983). 
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2). Implementation of Requirements for Determination of Accident 
Sequences 

The design basis accidents for Shoreham were determined through in-' 
vestigation of a spectrum of possible events. For each case, an evaluation 
was made to establish the highly unlikely accident to be used as the 
design basis, to establish engineered safety features required to maintain 
the consequences of the accident within the limits of 10 C.F.R. Part 100. 
These hypothetical enveloping accidents are essentially the same for all 
boiling water reactor (BWR) plants, even though analyses unique to 
Shoreham were performed (Finding J-890. Conservative initial plant 
conditions, core physics parameters, eq'uipment availability and instru
mentation setpoints are assumed. Conservative core parameters (such' 
as heat fluxes, temperatures, pressures, and flows) also are assumed. 
Among the specific set of "anticipated operational occurrehces" and 
"accidents" analyzed are the limiting events resulting from'both mecha-' 
nistic and non-mechanistic equipment and system failures. The coriser
vative bounding analyses performed are used to demonstrate that the 
potential consequences to the health and safety of the public are within 
acceptable limits for a wide range of postulated events even though 
specific actual events might not follow the same assumptions made in 
the analyses. This is required even when only safety-related equipment 
and systems are used to mitigate the consequences of the postulated 
events (Findings J-880 to 882). ' . 

General Electric performed a comprehensive, systematic examination 
of the safety aspects of a BWR, called the Nuclear Safety. Operational 
Analysis. This effort systematically. identified the sequen,ces ~f.,events 
that must be considered for a BWR using event sequence ,diagrams that 
assumed sequence initiating transients and accidents and identified the 
mitigating and backup equipment needed to terminate the events 
(Findings J-892 to 894). ' . 

3). Conclusion 

The StafT's use of the Standard Review Plan ,ensures that an applicant 
has properly addressed the plant items the Staff considers important to 
safety. Compliance with the Standard Review Plan is used to demon
strate compliance with the regulations (Finding J-897). 

Shoreham plant systems design was reviewed against the criteria and 
requirements of approved regulatory guidance such as applicable Regula
tory Guides and Standard Review Plan sections. The Staff concentrates 
its review effort on structures, systems, and components which are most 
important in achieving the critical safety functions of 10 C.F.R. Part 
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100, Appendix A (I.e., the safety-related items). A substantial fraction 
of the Staff's review effort, however, is applied to items whose proper 
operation can help prevent accidents or emergency conditions and, in 
fact, whose operation is important in assuring public health and safety 
even if there is never an accident (i.e., the important to safety but not 
safety-related items) (Finding 1-900) . 

. New techniques, such as probabilistic risk assessment, failure modes 
and. effect analyses, systems interaction analyses, and dependency 
analyses, are not required by either the regulations or Staff practice in 
the safety classification of structures, systems, and components. These 
techniques have been used, however, in some cases to look for weak 
points in plant systems designs or to evaluate the risk of particular event 
sequences (Finding 1 -902). . 
.. It is abundantly clear that LILCO and the Staff have, indeed, deter

mined. which sequences of accidents should be considered within the 
design basis of the plant. This has not been an ad hoc exercise, thus sub
ject to! "growing pains" type of initial error, but has been a systematic 
and comprehensive review, by the Applicant, its· contractors and the 
~RG Staff, drawing on the very extensive experience of each in this 
specific area. We conclude that the evidence of LILCO and the Staff is 
credfble ,and convincing. Intervenors' evidence does not controvert this 
conclusion. 

For the reasons discussed above, this part of the contention must fail. 
r ~ i'; . 

do': Question d. Have These Determinaticns 0/ Accident Sequences 
;: . Which Should Be Considered Within the Design Basis 0/ the Plant 
- . 'Taken into Account Systems Interaction' 

- • I 

1t: Require;"ent/or Taking into Account Systems Interaction in the 
Determination of Accident Sequences 

We have discussed the requirements for systems interaction analyses 
in Section II-1.3.a.2}., above. We need not repeat any of that general dis
cussion here. It is enough to say that those requirements that do exist 
are contained in the guidance of Regulatory Guide 1.70, Standard 
Format and Content of Safety Analysis Reports for Nuclear Power 
Plants' (L WR Edition), other regulatory guides and the Standard Review 
~la~. (And see, for example, Findings 1-220,'221.) 
I.'. 

1 , 

, . 
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2). Implementation 0/ Requirements/or Taking into Account Systems 
, Interaction in the Determination 0/ Accident Sequences 

Implementation of requirements for performing systems interaction 
analysis also has been discussed at some length, in Section II-J.3.a.3). 
To the extent that systems interaction is required to be taken into ac
count in determination of accident sequences which should be consid
ered within the design basis of the plant, this has been done (Findings 
J-220,221). ' 

: I L', 

3). Cone/usion 

Bearing in mind that new techniques, including systems interaction' 
analyses, are not required by either the regulations or Staff practice,; 
except as specifically identified in Commission regulations, t~e Regula-, 
tory Guides and the Standard Review Plan, these techniques neverthe-' 
less have been used in some cases to look for weak points in plant sys-' 
terns design or to evaluate risk of particular event sequences (Finding 
J-902). Again, as we noted in Section II-J.3.a.4)., with respeCt to rea~ 
sonable assurance of protection (of the public) from credible accidents, 
it continues to be the Staff, position that it is confident that current, 
regulatory requirements and procedures provide an adequate degree of 
public health and safety. ' 

We conclude that LILeO's and the Stairs determinations of accident 
sequences which should be considered within the design basis of the 
plant have taken into account systems interaction, both' prudently and 
properly, and provide reasonable assurance for the protection of public 
health and safety. To be sure, as a result of further generic safety interac,:, 
tion studies that may be pursued, including further work by the Stafrori 
USI A-17, new potential systems interaction may 'be' discovered,' for 
which additional prudent measures should be taken. Nevertheless, we 
can and do make the finding of required reasonable assurance at this 

• ~ I. , I tIme. ' . 
We conclude that LILCO's and the Stairs testimony on this part' of 

the contention is credible and convincing. Intervenors' testimony' does 
not controvert this conclusion. ; I' 

For the reasons discussed above, this part of the contention must fail .. 
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e. Question e. Have These Determinations 0/ Accident Sequences 
Which Should Be Considered Within the Design Basis 0/ the Plant 
Taken into Account Classification and Qualification 0/ Systems 
Important to Sa/ety' 

1). Requirements/or Taking Into Account Classification and Qualification 
0/ Systems Important to Safety in Determination 0/ Accident Sequences 
Which Should Be Considered Within the Design Basis 0/ the Plant 

We have discussed the general requirements for classification and 
qualification in Section II-J.3.b.2)., above. We noted there that there is 
no specific regulatory requirement, as such, for classification and qualifi
cation of systems important to safety. Nevertheless, design criteria and 
quality standards for structures, systems, and components important to 
safety are required to be addressed in the FSAR (Findings J -259, 260). 
More recently, in January 1983, the Commission issued a new 
regulation, 10 C.F.R. § 50.49, Environmental Qualification of Electric 
Equipment Important to Safety for Nuclear Power Plants, which pertains 
to certain nonsafety-related as well as safety-related electrical equipment. 

2. ',Implementation 0/ Requirements/or Taking into Account Classification 
and Qualification o/Systems Important to Safety in Determination 0/ 
Accident Sequences 

, LILCO has submitted and the StafT has reviewed an FSAR for the 
Shoreham plant that addresses the systems that the StafT requires to be 
addressed, through the regulations and regulatory guidance, and which 
identifies items important to safety (Finding J-335). This includes a 
Table which is a' summary of the equipment LILCO designates as safety
related (Finding J-359). Consequently, equipment not summarized in 
this Table is considered by LILCO as nonsafety-related. LILCO, 
nevertheless, applies quality standards and quality assurance to all 
systems, structures, and components at the Shoreham plant commensu
rate with their importance to the;: safe and reliable operation'of the plant. 
In this extensive record, Intervenors have failed to show by 'example, as 
alleged, that any structure, system, or component has not received quali
ty assurance treatment commensurate with its importance to safety func
tions (Findings J-347 to 349, 350, 351, 353, 354, 356, 357). 

LILCO's and the Staffs methodology for determination of which se
quence of accidents should be considered within the design basis of the 
plant is discussed in Section II-J.3.c., above. 
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3). Conclusion· 

Notwithstanding the differences in the use and application of the 
terms "important to safety" and "safety-related" by the Staff and 
LILCO, we conclude that LILCO has applied quality assurance to both 
the safety-related class and the larger important to safety class of 
equipment, in compliance with Commission requirements (see Section 
II-J.3.c.2)., above), commensurate with the safety function to be 
performed. It follows that determinations of accident sequences consid
ered within ihe design basis of the plant take into account the quality 
assurance applied to the design, fabrication, erection, construction, test, 
and inspection of the structures, systems, and components that are in
volved in these accident sequences. Thus, despite the difference in 
terminology, LILCO has, in effect, taken into account classification and 
qualification of systems important to safety in determination of accident 
sequences which should be considered within the design basis of the 
plant. 

We conclude that LILCO's and the Staffs testimony on this part of 
the contention is credible and convincing and is not controverted by that 
of the Intervenors. 

For the reasons discussed above, this part of the contention must fail. 

/. Question /. Have LILCO and the Staff Determined Whether the 
Design Basis of the Plant Adequately Protects Against Every Such 
Sequence (i.e., Sequences of Accidents That Should Be Considered 
Within the Design Basis of the Plant) 1 . 

1). Requirement That LILCO and the Staff Determine Whether the 
Design Basis of the Plant Adequately Protects Against Every Such 
Sequence 

. ; 

We have discussed the requirements for determining which sequences 
of accidents should be considered within the design basis of the plant in 
Section II-J.3.c.})., above. We noted there that many of the transient 
and accident sequences to be analyzed are identified in the General 
Design Criteria. Nowhere in Commission regulations and regulatory 
guidance is it ever suggested that every accident sequence be specifically 
considered. See also Finding J-450. 
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2). Implementation o/the Requirement That LILCO and the Staff 
Determine Whether the Design Basis of the Plant Adequately Protects 
Against Every Such Sequence 

The FSAR Chapter 15 design basis analyses do not include all possible 
accident sequences. It is not possible to analyze or even to define all 
possible accident sequences for any nuclear power plant (Finding J-882). 

3) •. Conclusion 

. Although no attempt was made by L1LCO or the Staff to consider 
every accident sequence in determining whether the design basis of the 
plant adequately protects against every such sequence, not only is this 
not required, but L1LCO considered a spectrum of possible events to es
tablish for each one the highly unlikely accident to be used as the design 
basis. These hypothetical enveloping accidents are essentially the same 
for all BWR plants, even though analyses unique to Shoreham were per
formed (Finding J-890 . 
. Not only is there no requirement to meet this part of the contention, 
but it would not be possible to do so. Implementation of the defense in 
depth concept, requirements for redundancy and diversity, conserva
tisms in design margin and accident modeling, for example, make analy
sis of every accident sequence unnecessary, even if it were possible. 

For the, reasons discussed above, this part of the contention must fail. 

g. Question g. Have LILCO and the Staff Taken into Account 
Systems Interaction in the Determination of Whether the Design 
Basis of the Plant Adequately Protects Against Every Such 
Sequence' . 

1). Requirements/or Taking into Account Systems Interaction in the 
Determination 0/ Whether the Design Basis of the Plant Adequately 

. Protects Against Every Such Sequence 

J We have discussed the requirement for systems interaction analysis in 
'Section II-J.3.a.2)., and the requirements for considering every accident 
sequence in Section II-J.3.c.n. 

There is no explicit requirement that a dedicated, systematic systems 
interaction analysis be performed. There are certain specific interaction 
analyses that are performed in response to requirements and guidance 
provided in the Commission regulations, Regulatory Guides and the 
Standard Review Plan. 
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2). Implementation 0/ Requirements/or Taking into Account Systems 
Interaction in the Determination 0/ Whether the Design Basis o/the 
Plant Adequately Protects Against Every Such Sequence 

No evidence was provided that would indicate that LILCO or the Staff 
took into account systems interaction in determining whether the design 
basis of the plant adequately protects against every accident sequence. 

As discussed above, LILCO did, however, conduct systems interaction 
analyses beyond those specific analyses that are required by the Commis
sion's regulations or identified by Staff guidance. Systems interaction 
was taken into account in the determination of which accident sequences 
should be considered (see Section II-J .3.d., above). 

3). Conclusion 

As concluded before, there is no requirement for LILCO or the Staff 
to consider every accident sequence, nor would it be possible to do SO.30 

LILCO not only has complied with Staff requirements and guidance, 
with respect to systems interaction analyses, but has done more. Interve
nors have not shown any credible accident sequence indicating a need 
for classification changes as a result of consideration of systems 
interaction. (See also Section II-J.3.e., above.) 

h. Question h. Have LILCO and the Staff Taken into Account 
Classification and Qualification of Systems Important to Safety in 
the Determination of Whether the Design Basis of the Plant 
Adequately Protects Against Every Such Sequence! 

1). Requirements/or Taking into Account Classification and Qualification 
0/ Systems Important to Safety in the Determination 0/ Whether the 
Design Basis o/the Plant Adequately Protects Against Every Such 
Sequence 

Again, we emphasize that there is no requirement for LILCO or the 
Staff to consider every accident sequence, nor would it be possible to do 
so. (See Section II-J.3.f.1)., above.) Requirements for classification and 
qualification of systems important to safety have been discussed in Sec
tion II-J.3.b.2)., above. 

30 In fact, in the Board's opinion such a requirement would be patently absurd, because in a realistic, 
rigorous manner it would be impossible to demonstrate that no conceivable or possible sequence had 
not been omitted. Further, time and effort are much better spent on generic, conservative, blanketing 
accident sequences, rather than on variations of, or perturbations in, details of potential sequences. 
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2). Implementation of Requirements for Taking into Account Classification 
, and Qualification _ of Systems Important to Safety In the Determination 
of Whether the Design Basis of the Plant Adequately Protects Against 
Every Such Sequence 

No evidence was provided that would indicate that LILCO or the Staff 
took into account clas.sificatio~ and qualification of systems important to 
safety in the determination of whether the design basis of the plant ade
quately protects against every such sequence. 

,As discussed above, LILCO has applied a quality assurance program 
for all plant systems, regardless of classification, which would be consid
ered in the determination of whether the design basis of the plant ade
'quately protects the public health and safety. (See Section II-J.3.b.3)., 
above, and Findings J-257, 693 and 839.) 

, -' 
3). Conclusion 

Again,' there is no requirement for LILCO or the Staff to consider 
,every accident sequence, nor would it be possible to do so. Despite the 
ter,minological differences, between LILCO and the Staff, LILCO has 
-complied with all of the requirements of the NRC with respect to classifi
cation and qualification. (See Sections 1). and 2)., immediately 
preceding.) 

For the reasons discussed above, 'this part of the contention must fail. 
I ,', 

i. Question i. Have LILCO and the Staff Applieil Proper Systematic 
Methodology, Such as the Fault Tree and Event Tree Logic 
Approach of the lREP Program, to Analyze the Reliability of 
Systems to Determine Whether There Is Reasonable Assurance That 
the Shoreham Design Adequately Protects (the Public) from 
Credible Accidents! ' 

--1). 'Requirements for Application of Proper Systematic Methodology Such 
, , " as Fault Tree and Event Tree Logic to Analyze the Reliability of 

Systems 

. There is no NRC requirement nor regulatory guidance for application 
of fault tree and/or event tree logic to analyze the reliability of systems 
(Finding J-902). Moreover, Commission policy dictates that the Staff 
should continue to use conformance to regulatory requirements as the 
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exclusive licensing basis for plants31 (emphasis added). While this 
dictum is in the context of safety goals and probabilistic risk assessment, 
fault tree and event tree logic normally are a major part of PRAs applied 
to nuclear power plants. 

2). Implementation 0/ Requirements/or Application 0/ Proper Methodology 
Such as Fault Tree and Event Tree Logie to Analyze the Reliability 0/ . 
Systems 

Although fault tree, event tree and probabilistic risk assessment analy
ses are not required, . LILCO has, in fact, used all of. these 
methodologies. In particular, LILCO initiated a Level 3 PRA,l2 of which 
a draft report of Level 2 analyses was available at the time of the .heiuing 
(Finding J-909). The technique used was to evaluate system response 
during postulated accidents by the event tree/fault tree methodology. 
The PRA involved the assessment of the plant far beyond the. design 
basis (Finding J -921). It also incorporated systems interaction analyses, 
intercomponent dependencies, human interactions, operating experi
ence, systems walkdown, containment event trees, failure modes and 
effect analyses, the logic used in developing commonality dia:g'~ams, 
dependent and independent multiple failures of systems, but did not 
consider external events, such as earthquakes and floods, because. these 
external events had been deemed not a dominant contributor to risk at 
Shoreham (Findings J-929 to 944). The methodology treated afl systems 
regardless of whether systems or components were safety-related or 
nonsafety-related (Finding J -943). 

The methods used for the PRA and the results obtained were subject
ed to peer review by a group of three recognized experts which ensured 
that the evaluation was performed using state-of-the-art techniques 'and 
that the scope, limitations, and assumptions were treated adequately arid 
credibly (Finding J-924). ,. '. ..' 

The Shoreham Level 3 PRA will provide additional information to 
LILCO (and the Staft) regarding the safety of the plant beyond that 
which would be obtained from the NRC Interim Reliability Evaluation 

31 See note 25, supra. 
32 Briefly, a Level 1 PRA is an assessment of plant design and operation focused on the accident se
quences that could lead to core melt, their basic causes and frequencies. A Level 2 PRA is an assessment 
of the physical processes and the response of the containment in addition to the scope of a Levell PRA. 
II predicts the time and mode of the containment failure as well as the inventories of radioactive nu
clides released to the environment. A Level 3 PRA assesses the transport of radioactive nuclides 
through the environment and assesses the public health and economic consequences of the accident in 
addition to the tasks of a Level 2 PRA. Burns, f!1 aL, fr. Tr. 4346, at 74-75. 
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Program (IREP) study, which is only a Levell PRA effort (Finding 
J-947). 

3). Conclusion 

. Although not required, there is no doubt that LILCO has applied 
proper methodology, beyond that of the fault tree and event tree logic 
approach of the IREP program, to analyze the reliability of systems to 
determine whether there is reasonable assurance that the Shoreham 
design adequately protects (the public) from credible accidents (Finding 
J-958). . 

. The Staff review of the PRA is expected to take one year from the 
time· the final Shoreham PRA is submitted. This review, while not 
required, will be done (Finding J-914). 
. The Board finds the testimony of LILCO and the Staff to be credible 
and convincing and not controverted by that of the Intervenors. 

For the reasons discussed above, this part of the contention m~st fail. 

j. Questionj.· Have LILCO and the Staff Applied Proper Systematic 
! \'.' Meth~dology, Such as a Systematic Failure Modes and Effect 
. . Analysis, to Analyze Reliability of Systems to Determine Whether 

There Is Reasonable Assurance That the Shoreham Design 
, ~ Adequat~/y Protects (the Public) from Credible Accidents! 

1). Requirementsfor Application of Proper Systematic Methodology Such 
as a Systematic Failure Modes and Effect Analysis to Analyze .. 
Reliability of Systems 

The record discloses no regulatory requirements for LILCO or the 
:Staff to perform failure modes and effect analyses (Finding J-902). 
Nevertheless, a number of such analyses were performed. 

2). Implementation of Requirementsfor Application of Proper Systematic 
Methodology Such as a Systematic Failure Modes and Effect Analysis 
to Analyze Reliability of Systems 

Although not required, General Electric and Stone & Webster con
ducted a number of failure modes and effect analyses (FMEAs). These 
included studies of interaction between redundant trains of safety-related 
systems; each balance-of-plant safety-related control circuit; pressure 
control, feedwater control, and recirculation control systems; the instru
mentation system, and the reactor protection system (Findings J-77 to 
80,86 to 88, 106, 110). 
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3). Conclusion 

Although there is no requirement for LILCO or the Staff to apply sys
tematic failure modes and effect analysis to analyze reliability of 
systems, several such studies have, in fact, been made. 

With respect to what constitutes proper systematic methodology to 
analyze reliability of systems to determine whether there is reasonable 
assurance that the Shoreham design adequately protects (the public) 
from credible accidents, we conclude that this methodology is defined 
by the Commission's rules, regulations, and Staff guidance: Where 
there is only a general contention raising a question of adequacy, even 
though suggesting areas of inadequacy, and there is no substantiated fail
ure to comply with Commission requirements on the part of either the 
Applicant or the Staff, particularly after litigation of the general issue, 
there is no basis for finding validity of a contention." 

. We conclude that LILCO and the Staff have not failed to apply proper 
systematic methodology to analyze reliability of systems to determine 
whether there is reasonable assurance that the Shoreham design ade
quately protects (the public) from credible accidents. We so conclude 
notwithstanding the fact that there has not been a systematic application 
of FMEA (in the sense of a single, across the board, dedicated FMEA. 
analysis of all plant systems), because there is no requirement for this 
and because a .number of FMEAs actually have been conducted by 
LILCO and reviewed by the Staff. . 

We find that the testimony ofLILCO and the Staff is credible and con-
vincing and that it is not controverted by that of the Intervenors. . 

For the reasons discussed above, this part of the contention must fail. 

"See. ~.g .• Pacific Gal and ElectriC Co. (Diablo Canyon Nuclear Power Plant. Units I and 2). 
ALAB-728. 17 NRC 777. 807 (1983). 
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k. Question Ie. Absent a Methodological Approach Taking into 
Account Systems Interaction and Classification and Qualification 
of Systems Important to Safety and Applying Systematic 
Methodology Such as the Fault Tree and Event Tree Logic 
Approach of the IREP Program or Systematic Failure Modes and 
Effect Analysis, to Define the Importance to Safety of Each Piece 
of Equipment, Is It Possible to Identify the Items to Which General 
Design Criteria 1, 2, 3, 4, 10, 13, 21, 22, 23, 24, 29, 35 and 37 
Apply and to Demonstrate Compliance with These Criteria! 

1). Requirements to Identify the Items to Which the General Design 
Criteria (listed above) Apply, Absent the Definition of Importance to 
Safety of Each Piece of Equipment 

Nowhere in the record before us is there any evidence that suggests 
that "each piece of equipment" must be reviewed to determine its im
portance to safety (nor is there any definition of "each piece of 
equipment") (Findings J-967 to 979). 

2). Implementation of the Requirements to Identify the Items to Which the 
General Design Criteria (listed above) Apply, Absent the Definition of 
Importance to Safety of Each Piece of Equipment 

There has been no specific effort to define the importance to safety of 
each piece of equipment, since it is not required. 

3). Conclusion 

We have discussed above the requirements for systems interaction 
analysis, classification and qualification of systems important to safety, 
proper systematic methodology such as the fault tree and event tree 
logic approach of the IREP program, and systematic failure modes and 
effect analysis. To the extent that requirements exist, there is no doubt 
that they have been met or exceeded. (See Sections II-J.3.a.3)., 11-
J.3.b.2)., II-J.3.i.1)., and II-J.3.j.1).) 

Classification of structures, systems and components has been dis
cussed at length. We previously concluded that, despite the terminologi
cal differences between LILCO and the Staff, such classification has met 
Commission requirements. (See Sections II-J.3.b.4). and II-J.3.h.3)., 
above.) We do agree with the Staff, however, that acceptance and imple
mentation of the Staff's definitions of "safety-related" and "important 
to safety," are required for classification and qualification purposes, as 
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discussed in this decision, and order that this acceptance and implemen
tation be a condition of any operating license for Shoreham. 

The question of the possibility of identification of the items to which 
the General Design Criteria listed above apply, absent the definition of 
importance to safety of each piece of equipment, is irrelevant. General 
Design Criterion I and 10 C.F.R. Part S0, Appendix B require applica
tion of quality assurance commensurate with the importance of the 
safety functions to be performed. As we discuss at length in this 
decision, Shoreham meets the classification and quality assurance re
quirements of the NRC. Intervenors have failed to show, by example, 
any instance of improper classification or failure to comply with the 
General Design Criteria. 

For the reasons discussed above, this part of the contention must fail. 

II-K. Quality Assurance and Quallty Control 
(SC/SOC Contention 12, SC Contentions 13-15) . 

1. Introduction 

Four contentions related to quality assurance (QA) and quality 
control (QC) were admitted for litigation. These contentions relate to 
the quality assurance program for the design and installation of 
structures, systems, and components for Shoreham (SC/SOC-12), the 
QA program description for the operation of Shoreham (SC-l3), the 
adequacy of the NRC Stafrs Inspection and Enforcement (I&E) 
Program to verify LILCO's implementation of LILCO's QA program 
(SC-14), and the adequacy of review and physical inspection to verify 
compliance with 10 C.F.R. Part S0, Appendix B, Quality Assurance 
Criteria for Nuclear Power Plants and Fuel Reprocessing Plants 
(SC-IS). These .four contentions were litigated together. A glossary of 
terms used in the opinion and findings on these contentions is included 
at the end of the QA/QC findings, Section III-K (unpublished). 

By an agreement dated March 31, 1983, and subsequently accepted by 
the Board, the parties resolved SC Contention 13(d) (Operational QA 
Staffing). On June 20, 1983, the parties reported the results of 
settlement negotiations on Contention 13 (a) (Operational QA 
Procedures). As a result of these efforts, SC Contention 13(a) was 
resolved, except to the extent it deals with (1) the structure of LILCO's 
QA organization and the independence of the operating QA Section, 
and (2) the application of the QA program and QA documents (as 
defined in the resolution agreement) to the items and activities 
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"important to safety." Joint Status Report on SC Contention 13(a) 
(OQA Procedures), June 20, 1983. . 

Once again, the Board, in reaching its conclusions on these 
contentions, is faced with a massive record, based on SS days of hearing, 
extensive written testimony and exhibits, and voluminous proposed 
findings of fact and opinions by the parties that are disparate, at least. 
The difficulty of our task, trying to be objective in consideration of each 
of the parties' submissions, is further compounded by the County's 
misrepresentation of the complete record - by omission, selective 
citations and distortion of recorded testimony. 34 

In reaching our decision on the very broad Contention SC-7BI 
SOC-19(b), Systems Interaction and Safety Classification, we found it 
useful to propound eleven separate questions (which we believe fairly 
represented the questions implicit or explicit in that single contention) 
and to discuss them individually. This procedure unavoidably led to a 
certain amount of repetition and overlap in the discussion. Such was the 
nature of that contention. A similar approach to these four contentions 
would lead to individual discussion of about 30 constituent questions. 
The advantages of focusing on more narrowly defined issues in this in
stance are persuasively outweighed by the disadvantages of the bulk and 
needless repetition involved. 

The record on these four quality assurance contentions is necessarily 
large because, -while no one disputes the existence of quality assurance 
programs of LILCO and the Staff, the County does challenge the 
adequacy of these programs. Further, while the County admits that no 
program is perfect, nor n'eeds to be, the County alleges that there has 
been a "pattern of breakdowns" at Shoreham. The County has sought to 
show this pattern, and other deficiencies, by bringing to the attention of 
the Board a large number of instances of apparent or alleged failures to 
comply with NRC or LILCO requirements or to apply methodologies 
that would be more appropriate in the view of the County. 

This Board is not about to become involved in a "numbers game" of 
counting beans of different colors in viewing the examples of QA 
failures relied on by the County. Rather, we have kept foremost in our 
minds the intent of the NRC requirements and the actual and practical 
measures taken to meet these requirements to assure no undue risk to 
the health and safety of the public. We seek a solid foundation for 
finding reasonable assurance of adequate protection of the health and 

34 our view of the County's performance is strictly our own. Our conclusion, however. is not without 
independent, if biased, corroboration. LILCO, on its own initiative, took the trouble of analyzing al\ 732 
proposed lindings of the County. It found 365 (50%) of them inaccurate, for 439 reasons (157 out of 
context, 110 with no citation, 105 with unjustified inference and 67 refuted on the record). 
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safety of the public. We do not seek evidence of a sterile application of 
ritualistic methodology. 

2. Summary 

The four QA/QC contentions are related to the design, installation, 
operation, review and physical inspection of Shoreham and the Staff's 
I&E program to verify LILCO's QA/QC program. Some aspects of 
operational QA (OQA) were resolved by settlement among the parties 
(stimulated at least in part by Board urging). The central theme of the 
County's contentions, however, was that the existence of numerous 
examples of failures to implement specific details of the QA/QC 
program, and I&E's alleged inability to prevent these events, 
constituted a "pattern" of "breakdowns," thereby amounting to failure 
to comply with Commission requirements, specifically 10 C.F.R. 
§ 50.34(a), Part 50, Appendix A, General Design Criterion 1 and the 18 
criteria of Part 50, Appendix B. 

This Board wholeheartedly supports the Commission policy and atti
tude toward implementation of QA/QC in the design, construction and 
operation of nuclear power plants. We provided ample opportunity to 
the County to present its evidence of failures on the part of LILCO and 
the Staff to comply with the Commission's requirements. The County 
did, indeed, point to many specific failures (breakdowns, in the County's 
usage of the term) to implement details of the QA/QC/inspection/audit/ 
surveillance/observation programs. In our consideration of the many 
matters, it was useful that the County and LILCO assigned these exam
ples to general categories and groups within the categories. These 
included: . 

LILCO QA programs for engineering and design, procurement, 
construction, operation, audit and surveillance, engineering 
calculation, drawings, document control, engineering and design 
coordination reports (E&DCR), storage, housekeeping, manuals 
updating, FSAR control, electrical separation and welding. 

Review of the Staff's programs included: 
the Construction Assessment Team (CAT), the Readiness 
Assessment Team (RAT) and the Systematic Assessment of 
Licensee Performance (SALP) reviews, as well as numerous 
individual inspection findings. 

Finally, we reviewed the Torrey Pines Technology independent 
verification effort, commissioned by LlLCO at the urging of the Staff. 

Design, construction and installation at Shoreham has been affected 
by the long period of construction and the changing requirements of the 
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AEC and NRC during this period. Stepping back from the details of 
errors made, we have focused on the overall performance of LILCO and 
the Staff at Shoreham. Our perception is that neither has been perfect, 
nor ,could it have been with realistic use of resources. Nor is perfect 
performance expected by the Commission. We do conclude, however, 
that both LILCO and the Staff have had effective programs for 
identifying and correcting deficiencies. We also conclude that, LILCO's 
and the Staffs programs for operation of Shoreham meet the 
Commission's requirements and will provide adequate protection of the 
health and safety of the public.- We have found LILCO's and the StaWs 
testimony credible and persuasive. The County's testimony and 
cross-examination have not controverted our conclusions and opinion. 

For the reasons discussed, the four Quality Assurance and Quality 
Control contentions must fail. 

3. Background 

': These contentions assert that LILCO does not comply with 10 C.F.R. 
Part 50, Appendix B, Criteria I through XVIII; and Appendix A, 
General Design Criterion 1. The County provided a list of alleged 
breakdowns, by grouping findings documented in inspection reports by 
the NRC Region I Inspection and Enforcement Staff with respect to 
Criteria II, III, and V through XVIII of Appendix B to show the pattern. 
, A "breakdown" was defined by the County as every surveillance 

,finding and every audit finding (Finding K-953). That is, a breakdown is 
,a failure to meet a requirement. Tr. 15,412 (Hubbard). ' 

"Pattern" was not defined during the course of this proceeding. Based 
on the dictionary definition and the use made of the term in this 
proceeding, we take it to convey the meaning of something pervasive 
and of similar nature. One, or even a very few similar events, would not 

. establish a pattern. 
, Since a "breakdown" according to the County's usage applies to a 

single occurrence of noncompliance, such an event does not in itself 
constitute a breakdown of the QA/QC program itself. Thus, neither do 
isolated instances of "breakdowns" constitute noncompliance with Ap
pendix B. A QA/QC program that did not uncover "breakdowns" would 
be suspect indeed (Findings K-21, 22). What we are concerned with 
here is whether the LILCO and Staff programs, as applied to Shoreham, 

,have resulted in a plant design and projected operation that will provide 
reasonable assurance of no undue risk to the health and. safety of the 

,public, regardless of the obvious history at Shoreham of numerous in-
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stances of apparent failures to adhere to the QA/QC program in its 
detailed implementation. I, ' 

The County's listing of breakdowns, taken as it is from LILCO's and 
the Stairs own inspection and audit findings is unarguably lengthy.' To 
judge the significance, one must not only look at the nature of each 
finding, but judge the overall significance in terms of the totality of the 
programs. What was done, or will be done, to assure that potential defi
ciencies do not and will not affect overall plant' performance adversely?' 

This decision does not take into account the origoing NRC Staff'in
vestigation into allegations of improper construction practices at 
Shoreham, by a former construction worker. See "Board Notification 
No. 83-107 - Allegations Concerning Construction QA at Shoreham" 
(August 2, 1983); "Order Regarding Notification by NRC Staff of Alle
gations Concerning Construction QA at Shoreham" (unpublished) 
(August 9, 1983); and Letters, NRC Staff counsel to Licensing Board 
(August 16 and 18, 1983). In light of the preliminary but limited infor
mation from the Staff, we conclude that there is no present basis to 
delay our decision on the QA/QC contentions or to withhold any licens
ing authorization which might otherwise occur until completion of the 
investigation. However, it is possible that the results of the Stairs in
vestigation of the allegations, when issued, could provide a basis for 
reopening the record. Our decision at this time is subject to that 
possibility. 

We proceed to discuss in summary fashion the LILCO and Staff 
programs, as applied to Shor'eham. We return later to the question of 
whether, in the light of the County's contention, Shoreham complies 
with NRC requirements. 

4. ,LILCO's QA Program for Design, Construction and Testing " 

LILCO developed a QA program for Shoreham prior to the formal 
NRC requirements for such and prior to construction at the site 
(Findings K-15 through 18). Since that time the QA program has 'been 
updated and subject to continuing Staff review (Finding K-18); LILCO's 
QA program addresses all aspects of the design, construction and testing 
of Shoreham, including design control, procurement and construction 
control, according to each of the 18 criteria of Appendix B' (Finding 
K-19). This program, in accordance with Appendix B, applies only to 
safety-related structures, systems and components: Quality assurance is 
applied, however, to nonsafety-related structures, systems and 
components, but not under the formalized QA program. See Section 
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III-J (Contention 7B), Systems Interaction and Classification and 
Qualification. (Findings K-23 through 2S, 32.) 

Both General Electric and Stone & Webster have had QA programs 
that also have been subject to NRC review and approval (Findings K-29 
through 30. The combination ofLILCO, Stone & Webster and General 
Electric has provided QA programs for engineering and design that in
clude design verification, design change control, engineering audits, pro
curement and construction (Findings K-33 through 76). In addition, spe
cial programs related to quality assurance included: 

" 

a. Final Stress Analysis Review Program. See Section III-K.7.a. 
b. Fuel Load Drawing Update Program. See Section III-K.7.b. 
c. Engineering and Design Coordination Report (E&DCR) 

Implementation Verification Program. See Section III-K.7.c. 
d. As-built Piping Program. See Section III-K.7.d. ' 
e. Electrical Raceway Qualification Program 

O. Conduit Qualification and Inspection Program 
(CONQUIP). See Section III-K.7.e.0. 

2). Conduit Support "As-built" Program (CONSAP). See 
Section 11-K. 7 .e.2). 

3). Cable Tray Support Analysis Program (CAB TRAP). See 
Section III-K.7.e.3). 

f. Final "A" Release Program. See Section III-K.7.f. 
g. Third Party Audit of Reactor Pressure Vessel Quality History 

and Preservice Inspection. See Section III-K.7.g. 
h. LILCO Audits. See Section III-K.7.h. 

5. LILCO's Operational QA Program 

LILCO has established and already is implementing a quality assurance 
program for the operational phase of Shoreham, in accordance with 10 
C.F.R. Part SO, Appendix B. This program is applied to safety-related 
and also to some nonsafety-related structures, systems and components . 
. , The County's remaining particular concern, after settlement negotia
tions and partial resolution (see Section II-K.1 of this Opinion), with re
spect to LILCO's operational QA program is the organizational,freedom 
and independence of the Operating Quality Assurance (OQA) Section 
from cost and schedule concerns when opposed to safety considerations, 
and application of the program to items and activities "important to 

,safety" (Finding K-7S). The OQA engineer reports directly to the Shore-
ham Plant Manager, who has both administrative and functional authori
ty over the OQA Engineer (both of whom are located at the plant site) 
(Finding K-SO). 
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To assess the independence of the operational QA function, which lis 
more important than the particular organization chart, we have consid
ered all aspects of the operational QA program (the NRC. Standard 
Review Plan permits the organization structure used by LILCO) 
(Findings K-92, 95). These aspects have included the LILCO organiza
tion and functional authorities (Findings K-79 through 95), materials 
and parts important to safety (Findings K-100, 101), procurement 
(Findings K-102 through 106), installation (Findings K-107 through 
111), inspection, testing and documentation (Findings K-112 through 
118), the Independent Safety Engineering Group (ISEG) -(Findings 
K-120 through 152), the Review of Operations Committee : (ROC) 
(Findings K-153 through 159), the Nuclear Review Board (NRB) 
(Findings K-160 through 168), advisors to LILCO management 
(Findings K-169 through 175), LILCO's treatment of equipment failures 
(Findings K-176 through 185) and statistical methodology (Findings 
K-186 through 204). .' , . 

A separate observation on statistical methodology is in order. \ The 
County argued both in the context of the QA contentions' themselves 
and with respect to the Torrey Pines Study that, in'effect, rigorous math
ematical extrapolations to the total population could not be made on the 
basis of a non-random sample of a non-homogeneous population! It 
argued that homogeneous populations could be obtained by stratifying 
the total population. The County misses the mark, as LILCO and the 
Staff correctly observed. The kinds of audits that are practical; generally 
practiced and acceptable for their purpose in nuclear power plant applica
tion are not intended to provide the mathematical rigor the County 
would like to see, but which are certainly not required. The Board explic
itly notes that the audits, including the Torrey Pines study, allow conclu
sions no more and no less than what they actually did show (more about 
this in Section II-K.9.c., Torrey Pines, below). For those specific things 
looked at, they complied or they did not comply. with LILCO or NRC 
requirements. Any conclusion that because, for the sample chosen~· .no 
noncompliances were found, no noncompliances for the total population 
now exist or will exist in the "future is totally unjustified. We certainly 
don't draw that conclusion, nor need we. We do need to conclude that 
the QA program in general meets NRC requirements and, despite what
ever lack of mathematical rigor there may be in sampling and overall 
evaluation, there remains reasonable assurance of no undue risk to the 
health and safety of the public. This we do, not on the basis of individual 
noncompliances or lack of rigor,- but on the basis of the sum of all factors 
that contribute to acceptable design, construction and operation. These 
factors include NRC requirements, professional experience, organization 
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and management, training and procedures and continuing dedication by 
all concerned. 

We conclude, based on consideration of the foregoing (including the 
referenced findings), that LILCO's overall program for operational QA 
does indeed provide sufficient organizational freedom and independence 
from cost and schedule concerns when opposed to safety concerns. 

6 •. LILCO's Audit and Surveillance Program' 

LILCO maintained overall responsibility for auditing and 
surveillances, including portions of the program carried out by General 
Electric and Stone & Webster (Finding K-252). The audit program 
looked at detailed administrative control matters, construction and in
spection processes, supplier activities and technical accuracy and adequa
cy (Finding K-253). Formal surveillances also were performed at 
Shoreham, mainly oriented toward hardware and in-process work in the 
welding, mechanical, electrical and instrumentation disciplines. Surveil
lances were conducted similarly to audits, i.e., checklists were used, re
sults were documented, reports were issued and required corrective 
action was followed up and verified as complete (Finding K-265). 

LILCO's Quality Assurance Department, since 1973, conducted over 
1400 Field Audits of Stone & Webster, General Electric and LILCO 
departments, including subsuppliers (Finding K-267). 

The Stone & Webster Quality Assurance Cost and Auditing Division 
of the S&W Quality Assurance Department performed quarterly audits 
of construction site activities, annual audits of site .contractors' 
activities, annual audits of ASME Boiler and Pressure Vessel Code Sec
tion III activities, and annual program audits (Findings K-270 through 
275). 

Stone & Webster's Engineering Assurance Division conducted inter
nal audits of the engineering and design activities of S&W's Engineering 
Department, including the Site Engineering Office. The audits not only 
looked at the programmatic and administrative aspects of the design 
process, but also at the adequacy of the design itself. This included eval
uation of the technical adequacy of design changes. Over 53 internal 
audits, each including several activities, were performed since 1970 
(Findings K-276 through 284). 

In addition to field quality control audits performed by LILCO's QA 
Department and S&W's QA Cost and Auditing Division, S&W's own 
Field Quality Control (FQC) Division performed over 130 audits and ap
proximately 400 surveillances of S&W activities at Shoreham and ap-
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proximately 30 audits and 200 surveillance inspections of contractor ac
tivities (Findings K-285, 286). 

LILCO's QA Department and S&W's Procurement QA Division, as
sisted at times by S&W's Engineering Assurance Division and Nondes~ 
tructive Test Division, audited each supplier's procurement QA program 
and suppliers of procured engineering services. Some 134 QA program 
reviews, 152 surveys of suppliers and 193 audits and corrective action 
audits were performed. LILCO made approximately 163 visits to supplier 
facilities and S&W issued approximately 6400 inspection reports while 
performing supplier inspections (Findings K-287 through 291). 

General Electric performed both internal and external audits.,Internal 
audits were performed by the Nuclear Energy Product and Quality 
Assurance Operation of GE Nuclear Energy Business Operations 
(NEBO) and by NEBO division level organizations, including the Nucle
ar Reliability Engineering Operation. External audits were conducted by 
NEBO (Findings K-292 through 295). 

The LILCO and S&W audit programs required that observations be 
reported to appropriate management, that the conditions be corrected 
and that the action taken to resolve the conditions be verified as com
plete and satisfactory (Findings K-301 through 306). 

'Each of the 18 criteria of 10 C.F.R. Part SO, Appendix B is addressed 
in such documents as the LILCO QA Manual, the LILCO Engineering 
QA Manual and the S&W QA Program Manual. The Shoreham QA Pro
gram more than meets the criteria of Appendix B (Findings K-307 
through 322). 

We conclude that LILCO's Audit and Surveillance program was effec
tive and generally timely in the detection and follow-up of deficiencies 
in design, construction and installation at Shoreham. 

7. Speclfic Subjects 

The County referenced a large number of specific inspection and audit 
findings and observations made by LILCO and S&W to support its alle
gation of a pattern of breakdowns in the Shoreham QA program. These 
were divided into groups, each group containing findings or observations 
of a similar nature. Most, but not all, of these findings and observations 
were considered explicitly in the course of this proceeding, the Board 
having encouraged the examination on QA/QC to focus on examples of 
alleged deficiencies in QA implementation rather than on the description 
ofLILCO's QA program (Finding K-I0). The specific subjects included: 
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a. Calculations. 

UriderAppendix B, Criterion V, Instructions, Procedures, and 
Drawings, a licensee must prepare documented instructions, procedures 
and drawings for activities affecting quality. S&W's Engineering Assur
ance Procedure (EAP) 5.3, Control of Computerized and Manual 
Calculation, establishes methods for the preparation, review and storage 
of calculations. These methods were updated over the years to improve 
the process (Findings K-323 through 331). We conclude that deficiencies 
identified' in this area were minor and were readily corrected without 
impact on the adequacy of the Shoreham design, construction and 
installation. 

lJ . . Ready Traceability 

. There were 29 audit observations in this category. All were similar in 
that they deal with detailed identification of input information. S&W as
serted that there always was traceability, but that in S&W's own view 
there was not positive ("ready") traceability of the kind that S&W proce
dures required. In some instances it took as much as 10 hours to find 
the input for a given analysis. The observations did not indicate that the 
input used was incorrect or that the calculation reviewer failed to review 
the corrections of the input. Nevertheless, S&W, through its audit 
program, ensured that action was taken to correct the conditions identi
fied by each observation in this category (Findings K-332 through 347). 
We conclude that any deficiencies in this area had no adverse impact 
and have been satisfactorily corrected. 

2) .. Documentation of Review 

There were eight observations in this category that involved instances 
where a review was performed but was not properly documented. These 
obserVations were minor implementation concerns and were not signifi
cant to the integrity of the plant design. All were corrected (Findings 
K-348 through 352). 

3). Miscellaneous Important Concerns 

There were five observations in this category, each of which was more 
than an administrative problem. Two observations addressed the use of 
calculation results prior to a documented review of the calculations. All 
of the calculations were reviewed, as revised after the receipt of updated 
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input, and found to be correct (Finding K-362). One observation report
ed that a non-qualified computer program was used. Subsequently the 
computer program was qualified, confirming the correctness of the re
sults (Finding K-363). One observation concerned the use of preliminary 
vendor data in a calculation. Investigation showed there were no prob
lems with the adequacy of the analysis or the correctness of the inputs; 
the earlier calculations had not indicated the need for verification 
(Finding K-364). One observation dealt with inconsistencies between 
pipe support calculations and issued pipe support drawings, primarily as 
a result of approved field changes to the pipe support configurations. 
The auditor questioned whether these changes should have been accept
ed without performing a documented reanalysis. Approximately 1800 
pipe support calculations were redone, resulting in minor modifications 
to approximately One percent of the 1800. There were no cases where 
pipe support failure would have occurred had this condition gone uncor
rected (Finding K-365). See also Findings K-366 and 367. We conclude 
that the deficiencies in this area hilVe been satisfactorily resolved. 

4). SAR Related 

There were three observations in this category, related only because 
they involve reference to the FSAR. None was significant and appropri
ate corrective action was taken in each instance (Findings K-368 
through 372). 

5). Indexing and Filing 

There were seven observations in this category, similar in that they 
deal with details of the implementation of administrative indexing/filing 
requirements. They included calculations in the preparation process not 
listed in an index, the redundant control file of calculations not up to 
date and the status of calculation input information not marked on the 
index. Each of the administrative concerns was identified by the audit 
program and corrected and these conditions did not recur (Findings 
K-373 through 377). 

6). Other 

There were 15 observations in this category. Three observations ad
dressed the apparent uncontrolled use of unqualified computer 
programs. In each case the programs were qualified but not completely 
documented (Findings 378 through 382). 
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Three observations dealt with general management concerns with 
completing calculations in a timely manner. While there could have 
been an impact on scheduling work, there would have' been no impact 
on the quality or the integrity of the plant design (Findings K-383, 384). 

Nine observations dealt with miscellaneous matters, such as the 
preparer of calculations not initiating changes made by a checker to 
document concurrence, inconsistencies and omissions in the work 
sketch used in pipe stress analysis, and use of incorrect terminology asso
ciated with a correct input value. None of these observations had an 
i~pact, on the integrity of the design and construction of the plant 
(Findings K-385, 386). See also Finding K-387. 

b. Drawings 
::1' , 

.! These S&W audits and observations also were grouped by the LILCO 
witnesses according to similarity as follows: 

1). Early Pilot Audits 

The four audits in this category identified approximately 132 detailed 
drawing discrepancies, 130 of which related to checking, not design, 
concerns. Two discrepancies had potential design implications: (1) 
valves not shown on a drawing and (2) a pH indicator shown incorrectly. 
The drawing discrepancies reported in these earlier pilot audits were not 
significant, considering the nature of the audits, the time frame and the 
conceptual nature of the drawings. Nevertheless, the program was modi
fied to consider the conceptual nature of the work, i.e., to specify what 
details 'actually needed to be complete at this stage of the work. 
(Findings K-388 through 392). 

" t) 

2). Important Concerns 
, , 

:, One observation in this category involved lack of review by the Opera
tion Design Review (ODR) group, a review imposed by S&W to provide 
an added layer of assurance with respect to operability and maintainabili
ty considerations. Project Engineering apparently did not understand 
that even minor changes in the three flow diagrams in this observation 
did require a review by ODR. S&W required preventive action in a~di
tion, to complete corrective action and there were no recurrences 
(Findings K-393 through 398). 
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3). Checking Concerns (Not Design Review) 

Three observations related to minor drafting discrepancies not correct
ed during the checking process prior to design review. These discrepan
cies included spelling errors, incorrect symbols, inconsistent drawing 
line thicknesses and reference to an out-of-date S&W standard. They 
were not relevant to the review or adequacy of the design (Finding 
K-398). 

4). Miscellaneous Unrelated 

There were six observations in this category reltiting to a structural 
drawing used prior to completion, for bid purposes only, a flow diagram 
audited before it went through the review process, an audit of interim in-· 
formation (not controlled design) documents, lack of the degree of 
detail needed to document the extent of changes made, drawing check-
lists not signed and inability to promptly locate a drawing checklist. 
None of these would have had any impact on the integrity of the plant 
design. Although the discrepancies were not significant, preventive 
action was taken (Findings K-399 through 403). . 

c. Document Control 

1). Procedure Related 

. ~ : ' ' 

• j 

There were nine observations in this category. Seven were related to. 
recommendations to improve an already adequate procedure. Two were 
invalid in that there was no nonconformance. Although not necessary, 
some of the recommendations were adopted and some procedures were 
improved (Findings K-404 through 410). . . 

2). Legibility 

There was one basic observation concerning legibility of certain draw
ings and seven audit follow-ups, addressing solely the legibility of repro
duced drawings. None of the deficient reproductions was used by the 
end users or the construction departments charged with performing 
work in accordance with the documents. LILCO and S&W audits en
sured that corrective action was taken, in full compliance with Criteria 
XVI and XVIII of 10 C.F.R. Part 50, Appendix B, although much time 
was required in obtaining enhanced documents from vendors (Findings 
K-411 through 416). 
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3). Miscellaneous 

, There were a total of 26 observations relating to indices, logs, files, 
manuals, procedures and instructions, 13 of which dealt with individuals 
not keeping their manuals up to date. None indicated a concern with the 
adequacy of the engineering work being performed on the project. Even 
though the observed conditions were not considered significant, preven
tive action was taken (Findings K-417 through 425). 

4). Drawing Revisions in Files 

,Ten observations involved instances of a wrong revision of a drawing 
being in a drawing holder's files at the time of the audit, reflecting scat
tered implementation difficulties. The audit program identified these dif
ficulties and corrective and preventive actions were taken (Findings 
K-426 through 432). 

ti.' . Engineering and, Design Coo;dination Reports, (E&DCRs) 

E&DCRs are used as a formal mechanism for controlling changes to a 
design document. The purpose of the E&DCR program is to ensure that 
installation and inspection activities are performed in accordance with 
the latest approved design. Thousands of E&DCRs have been generated 
for Shoreham and copies are widely distributed. During the 1976-77 
time period, concerns were raised about the timing of distribution and 
the 'job management aspects of the E&DCR system (Findings K-433 
through 451). ' 

Despite these 'concerns and' even though an extensive program of cor
rective and preventive measures was instituted, the NRC Staff confirmed 
that the overall E&DCR distribution and control system was satisfactory 
(Findings K-452 through 454). 

1)., ,Logging and Posting, 

'Logging and posting assist in' identifying and tracking the E&DCRs ap
plicable to design documents.' In this context,' logging means identifying 
on' various logs' all E&DCRs that have been authorized as changes to 
specific documents. Posting means writing the E&DCR number on the 
affected document (Findings K-469,'470, 470. 
.' , 

1. - • 
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a). Significance Generally 

Though LILCO was concerned with the number of observations 
regarding logging and posting, and though vigorous action was taken to 
reduce the number of such findings, both NRC Staff and LILCO wit
nesses concluded that any difficulties with logging and posting have not 
affected the safety of the plant (Findings K-472 through 477). ' 

b). Reasons Why Logging and Posting Difficulties Were Not 
Significant 

E&DCRs are distributed to ,a large number of people who have instal
lation and inspection responsibility. All of these people would have to be 
omitted from distribution, or ignore an E&DCR in order for the report· 
to be missed. Additionally, every safety-related E&DCR is included in 
the Stone & Webster FQC final inspection program. There was only one 
case where an E&DCR was not implemented in the field; that case ·was . 
identified during the final FQC inspection and the situation corrected. 
As a result of multiple levels of checks, it is extremely unlikely that an 
E&DCR could escape being discovered and incorporated into the plant 
(Findings K-478 through 483).' . . 

c). Specific Logging and Posting Difficulties 

A variety of logging and posting difficulties was described during the 
hearing. In Field Audits conducted in 1977, auditors found unsatisfac
tory attributes in the range of 17-24 percent. Again in early 1980 and in 
mid-1981 there were more problems, th'ough not as 'severe, with 
E&DCR control. Some specific problems uncovered during those audits 
were: 

• Drawings were missing the applicable E&DCRs. 
• Certain specifications were not prefaced by all their pertinent 

E&DCRs. 
• Some sampled drawings were not the latest applicable revisions.' 
• A drawing log did not reflect the fact that certain drawings had 

been sent to· the field nor that certain outdated drawings had 
been returned or voided. 

• One drawing was found in a different location than the records 
indicated while another drawing found in the field had been 
superseded. 

• Home office change records did not list a large fraction of 
E&DCRs generated in the field. 
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• Not all E&DCRs were listed in the weekly summary. 
• In a November 1977 audit (FA 654), 39.4 percent of the 

E&DCRs related to the Courter Company (a piping installation 
subcontractor) specifications or procedures were missing. 
(They were not actually missing, they just had not been 
posted.) 

• In the same audit, 37.5 percent of a sample of field drawings 
were incorrect per the latest available information. 

• In a March 1978 audit (FA 718), of 53 Courter drawings 
reviewed, 56.6 percent had errors. 

(Findings K~484 through 500 and 530). 
On January I, 1978, Courter assumed the first line QA responsibilities 

and Code responsibilities for the direction of the ASME piping on the 
site. By June 1979, the control ofE&DCRs at the site was considered to 
be generally satisfactory except that the Courter control of E&DCRs af
fecting specifications was only 91 percent effective. In June 1981, there 
were some additional Courter problems with logging of E&DCRs 
(Findings K-531, 536, 552). 

Certain Engineering Audits (EAs) also uncovered some E&DCR 
problems. Some of the special problems were: . 

• A specification file did not include the required E&DCRs. 
• Some specification changes were not listed in the change 

records. 
• A need was identified to revise project procedures to provide 

for maintaining a change record for E&DCRs which affected 
manufacturers'drawings. 

• The project was not distributing E&DCR change records on a 
weekly basis as required. 

(Findings K-537 through 551). 

d). Corrective and Preventive Action 

Extensive action has been taken to correct the difficulties identified in 
these observations. In some cases, basic responsibilities were changed. 
In others, updating of record keeping systems was required. Special 
training programs also were instituted. Through October 4, 1982, there 
were 69,946 E&DCRs on the Shoreham project. Not all of these required 
physical work, but a large number did. The E&DCR implementation 
program, which was started in July 1976, had verified all but 7886 of the 
69,946 by October 4, 1982 (Findings K-501 through 517, 568 through 
572). 
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e). Effectiveness of Program 

The quality assurance program and the procedures used by LILCO 
and its agents in these audits and inspections indicate that these types of 
logging and posting difficulties were and are being captured by the 
program. Thus, the program is effective and there has been no 
breakdown. LILCO's and Stone & Webster's audit programs identified 
these conditions, appropriate management attention was given, and ex
tensive corrective action was implemented (Finding K-573). 

2). Additional Uses and Clarifications 

The E&DCR system also is used to document or control certain 
unique situations which previously had not been procedurally addressed. 
For example, the system has been employed to control changes and pro
vide feedback to manufacturer documents such as drawings and instruc
tion manuals (Findings K-574 through 581). 

3). Missing/rom Files 

Audits uncovered three instances where E&DCRs or specifications 
were missing from the files. The probable reason they were missing is 
that someone was using the documents to perform work. There were no 
significant conditions adverse to quality and this situation does not con
stitute a pattern of programmatic significance (Findings K-582 through 
588). 

4). Timeliness 

Three audits contained observations concerning the timeliness of re
ceipt of certain E&DCR documentation. The items involved here were 
the master computer log, the change records, and incorporation of 
E&DCRs into the parent documents. Appropriate action was taken for 
each item. 

Though timeliness may be important in that field work may be 
delayed or not completed in the preferred sequence, it is not significant 
from a safety standpoint for a variety of reasons (Findings K-589 
through 594). 

5). Miscellaneous Construction and Engineering Items 

The observations in these categories involve several random events, 
spread over time, which occurred at both the construction site and 
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within Stone & Webster's Boston organizations. These events include 
items such as a failure to cross-reference one E&DCR to another, 
E&DCR change records not being sent to Procurement Quality 
Assurance, a resident engineer approving changes beyond his authority, 
and a review of the status of the E&DCR implementation verification 
program. The conditions observed in these observations and recommen
dations had no effect on the integrity of the design or construction of 
the plant nor do the events reflect any concerns of programmatic or 
safety significance, since they are random (Findings K-595 through 600). 

e. Storage 

1). Background 

10 C.F.R. Part 50, Appendix B, Criterion XIII sets forth basic require
ments for storage, receiving and handling of materials and equipment 
during the construction phase. ANSI N45.2.2, 1972, as endorsed by 
Regulatory Guide 1.38, provides further guidance on storage, receiving 
and handling. As stated in Appendix 3B of the FSAR, Shoreham com
plies with ANSI N45.2.2, 1972, with the exception of some items and 
procedures which predated Regulatory Guide 1.38 (Finding K-60I). 

LILCO identified seven audit findings in the storage/housekeeping 
area where, in its opinion, damage was sustained. The damage in these 
cases was caused by things that happened during the construction 
process, and it is not reasonable to expect that there will not be some 
such damage (Finding K-603). 

Beginning in 1976, LILCO QA management decided to review the 
major safety-related activities at Shoreham more frequently than just as 
provided in the audit program. Accordingly, LILCO instituted a formal 
surveillance program related to welding, mechanical, electrical and 
instrumentation disciplines. As a result, more than 9000 attributes were 
verified, with the program identifying about 160 unsatisfactory items 
(Finding K-605). 

The LILCO surveillance program also covers electrical cable 
installation, electrical terminations, welding material control, welding 
performance, pressure testing, welding procedures and welder 
qualification. In the storage area relating to electrical, mechanical and 
instrumentation items, 2500 attributes were looked at. Of the 2500 stor
age attributes, 108 unsatisfactory items were found. Fifty:-two unsatisfac
tory items were identified and verified in verifying the other 7000 attri
butes (Finding K-607). 

With respect to all storage surveillances, combining electrical, me
chanical and instrumentation, the following results were achieved: 
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Category 

Environmental Protection 
Storage History Card 
Dunnage 
Internal Heaters 
Visible Damage 
Tubing Free from Damage 
Identification 
Openings Cap 
Other 

Total 

, (Finding K-619) 

Percentage 
or Attributes 

U nsatlsractory 

9.85 
6.04 

15.21 
11.90 
4.71 
9.23 
2.99 

12.64 
0.50 
4.33 

Audits related to the storage program fell into the four general 
categories: (1) ,storage history cards, (2) protection against weather, 
(3) covers and caps for material and equipment and (4) environmental 
protection (Finding k-6,12>.~" , 

2). Storage History Cards 

LILCO's st~rage history cards are part of a program to comply with 
the following ANSI N45.2.2 requirement, "[w]ritten records shall)e 
prepared that will include such pertinent information as storage location, 
inspection results, protection, and personnel- access." These cards are 
also part of LILCO's overall program designed to comply with Appendix 
B, Criterion XIII (Finding K-620. 

During construction of Shoreham, there were more than 2500 storage 
history cards. Twenty-three audit observations selected by the County 
involved these cards. No identifiable pattern of problems was' found in 
these observations; the observations identified random discrepancies 
(Findings K-623 through 627). ' , 

Concerning 'the storage history card problems reported in the field 
audits and FQC audits, LILCO testified that corrective action had been 
taken (Findings K-628 through 630, 634). ' 
, The audit observations in the storage history card category did not 
identify any damage or suspected damage (Finding K-635>. .' 
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3). Protection Against Weather 

LILCO has procedures to ensure that potential deterioration due to 
water is prevented, or is minimized to the extent possible (Finding 
K-636). 

Thirty-two observations selected by the County involved protection 
against weather. For each instance identified, corrective action was 
taken and in no case was any equipment damage reported (Findings 
K-638 through 645). 

4). Covers and Caps 

During plant construction, a number of instances of missing covers 
and caps on equipment were noted, especially by Staff I&E inspectors. 
The purpose of these covers and caps is to prevent entry of dirt and 
moisture and to protect the equipment from physical damage. Forty-one 
observations by the County involved this area of covers and caps. Audit 
follow-up and the experience of LILCO witnesses indicated that the 
covers and caps were not properly in place generally because work was 
being performed on the particular materials or : equipment. However, 
even for those which might have gone undetected in audits, there would 
have been no effect on the quality or integrity of the plant since other 
audits and inspections would have detected problems. There were no 
overall or recurring patterns of missing caps and covers, particularly in 
view of the numbers of such caps and covers at the site. Corrective 
action was taken where appropriate for each instance identified in the ob
servations relating to covers and caps (Findings K-646 through 672). 

5). Environmental Protection 

Quarterly QA Reports for Management from May 1980 through 
December 1981 identified problems related to environmental protection 
of installed equipment. Twelve observations selected by the Countyin~ 
volved environmental protection. Half of these involved temporary heat~ 
ers for stored equipment. For each instance identified .in the 12 
observations, corrective action was taken. The NRC Senior Resident 
Inspector reported that though he believes LILCO could have expended 
more effort in this area and could have had a more effective program~ 
LILCO's effort was adequate from a regulatory and QA standpoint 
(Findings K-673 through 702). \ 
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f. Housekeeping 

Numerous instances of unsatisfactory housekeeping situations (e.g., 
debris, construction worker lunch litter) were discussed during the 
hearing. Some of these situations resulted in violations of 10 C.F.R. Part 
50, Appendix B. Though the LILCO witness testified that the house
keeping conditions were typical of such a large-scale nuclear construction 
project, the NRC Staff witness felt that the amount of dirt and the dis
orderly nature of the Shoreham facility were somewhat greater than the 
Staff would have expected. Both the NRC Construction Assessment 
Team (CAT) and the Senior Resident Inspector had concerns, some
times repeated concerns, in this area. Despite these concerns, Staff wit
nesses testified that unsatisfactory housekeeping conditions did not 
directly affect the operability of plant equipment, and the NRC inspec
tors have not encountered any situations where cleanliness conditions 
have resulted in a safety problem. The Staff concluded that in general 
LlLCO's housekeeping is adequate (Findings K-703 through 750). 

Late in plant construction, the NRC Readiness Assessment Team 
(RAT) inspected the project. Their report listed several unacceptable 
conditions and indicated that housekeeping was not acceptable at 
Shoreham. As a result of the RAT inspection, LlLCO committed to 
NRC to undertake specific measures regarding correction and prevention 
of housekeeping deficiencies (Findings K-751 through 759). 

The County attempted to establish the existence of a poor manage
ment attitude by LILCO with respect to QA (Finding K-763). The Coun
ty's consultant, Mr. Hubbard, was asked by the Board why the house:. 
keeping deficiencies discussed by the County during cross-examination 
of LILCO are significant from a QA/QC point of view. He thought the 
findings related to litter and debris are significant because of the poten-, 
tial for damage to plant equipment resulting therefrom. He also found 
the deficiencies significant because they constitute repeated violations of 
regulatory provisions. Regarding housekeeping/storage-related deficien
cies, Mr. Hubbard stated that these are indicative of management failure 
to ensure full implementation of the Shoreham QA/QC 'program 
(Findings K-760 through 766). 

The Board notes that on January '19, 1983, the NRC Staff issued-a 
Confirmatory Action Letter to LILCO requiring it to improve the site 
housekeeping conditions. CAL No. 83-01. As a direct result of this 
order, LILCO, in a letter of February 25, 1983, committed to making 
the necessary improvement in its program to resolve the questions 
raised and to meet the requirements of the CAL. 

The Board was concerned, during the course of the hearing on QA 
matters, that LILCO's policy on housekeeping, deferring until near con-
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struction completion serious efforts to control debris, litter, etc., would 
lead to potential safety questions. In the light of recent Staff and LILCO 
actions to improve this policy, and in the absence of any identified 
safety questions, we find the housekeeping problems at Shoreham to be 
adequately resolved. 

g. Manuals Updating 

According to 10 C.F.R Part 50, Appendix B, Criterion V, activities af
fecting quality must be prescribed by documented instructions, proce
dures or drawings. LILCO's requirements are that the latest revision of 
documents be used for work and that the final inspections and proce
dures developed for the plant must use the latest information. The Staff 
cited LILCO for violation of Criterion V because, in 1979, six engineer
ing QA procedures had not been updated for more than one year, a fail
ure to follow LILCO's own internal procedures. The Staff witness report
ed that there was no recurrence of this problem (Findings K-770 
through 775) . 
. Similar type problems were also experienced in 1981 with the Startup 

Manual. Follow-up by the Staff in 1982 resulted in the finding of another 
violation related to the Startup Manual. With respect to keeping manuals 
up 'to date, Appendix B, Criterion VI is relevant. Though there seems 
not to be agreement between LILCO and the Staff on whether there was 
an 'actual violation of Criterion VI, the Staff commented that the prob
lems resulted in no adverse effects on the conduct of the startup program 
(Find'ings K-776 through 786). 
, Taking into account unavoidable delays in keeping documents current 

and the lack of current problems in the area, the Board concludes that 
LILCO co~pties with Commission requirements in this area. 

h. FSAR Control 

The FSAR contains LILCO's commitments regarding regulatory re
quirements and also contains a significant amount of descriptive material 
in .addition to those commitments. As design changes are effected 
during 'the construction phase, LILCO has a requirement to keep the 
FSAR current as to regulatory commitments. Both SWEC and LILCO 
have specific procedures (SWEC procedures are called project 
procedures) by which changes that are involved in the design process, 
after submittal of the FSAR, are identified and tracked for inclusion in 
the FSAR (Findings K-787 through 789). 
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A variety of opinions on this subject was expressed by the various par
ties during the hearing. For example, the County's consultant, Mr. 
Hubbard, considers the FSAR to be part of the design control process 
while the Staff stated that the FSAR is not the detailed design document 
from which plant features are actually instaJled, but it does set forth 
design criteria and commitments (Findings K-790 and 791). 

SWEC Audits and Staff inspections identified discrepancies between 
the FSAR and the actual situation (Findings K-792 through 795). 

To bring the descriptive detail of the FSAR to the level of accuracy 
requested by NRC, LILCO is using a program called the Shoreham 
Plant Configuration Review Program (SPCRP). The NRC Staff intends 
to review the results of this program and will perform final walkdowns 
to compare actual as-built plant with the system which has gone through 
the SPCRP review. This final Staff review is expected to take place 
before fuel load. Any deviation between the as-built plant and the FSAR 
which is identified and which is not already included in a scheduled 
change to the FSAR would be considered by the Staff to be a deviation 
from an FSAR commitment (Findings K-796 through 818). .. 

Recognizing the nature of the FSAR and LILCO's additional. efforts 
to comply with Staff requirements, the Board concludes that LILCO 
does, or will prior to fuel loading, comply with Commissi.on 
requirements. 

i. Electrical Separation ,'. 

Questions of adequate separation of Class IE and non-Class IE electri~ 
cal cables go back to I&E Report 77-05 dated April 7, 1977. The separa
tion criteria require one-inch horizontal and one-foot vertical separation 
between the two types of cables. Violations of these criteria were found 
by NRC Inspectors on several occasions. Under questioning by, the 
Board, Staff witnesses agreed that if the specifications were not complied 
with, this would be a violation of Appendix B. However, the Staff 
agreed there was some question as to which QA criteria should be ap
plied to the inspection of cables and raceways (Findings K-833, 836 
through 839,844). 

NRC inspectors noted problems with another aspect of the cable sepa
ration question. That was in the area of nonconformance repetitions. 
This seemed to be a violation of Appendix B, Criterion XVI, Corrective 
Action. This constituted a design control problem (Findings K-840 
through 843). 

According to Staff witnesses, the QA/QC problems in the electrical 
separation area ended with I&E Inspection Report 82-24. Even though 
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an additional nonconformance is described in that report, it was not con
sidered to be a violation since the item was involved in the overall final 
program that was still taking place (Finding K-845). 

According to Staff testimony, the electrical separation problem is one 
that is found at essentially all construction sites. However, these wit
nesses were divided on whether Shoreham problems were normal or 
greater than at the average site (Findings K-846, 847). 

Noting the lack of current problems in electrical separation and 
LIL'CO's several programs in this area, the Board finds LILCO to 
comply with Commission requirements. 

j. Welding 

An increase in welding violations in early 1978 that continued into 
July 1979, prompted I&E to ask LILCO to review its welding activities 
(Finding K-852). 

As of May 1982, the Staff had inspected welding during 38 inspections 
and 2 investigations and found 16 violations. The Board questioned 
whether any of these 16 violations would have been considered to pro
duce an unacceptable weld if the violation had not been discovered. The 
Staff discussed four specific items and commented in general that it did 
not appear that any subsequent licensee program would have identified 
the violations. Nor could Staff tell whether the violations would have led 
to a nonacceptable situation. Later, the Staff commented that it is very 
improbable that an unacceptable weld will escape detection (Findings 
K-853, 854). We also note that structural steel welds are usually far 
oversized compared to what is necessary for the loads. Tr. 16,942 
(Gallo). 

Despite the number, and acknowledging the wide diversity and rela
tively minor nature of the deficiencies discussed in this section, the 
Board concludes that the LILCO and Staff QA/QC programs as applied 
to Shoreham have resulted in plant design, construction and installation 
that will provide reasonable assurance of no undue risk to the health and 
safety of the public. 

8. The Staff's Inspection of Shoreham 

a. General 

The County's witness questioned the comprehensiveness of Staff 
review of the QA program to see that the program has been implement
ed in accordance with PSAR requirements. He also expressed concerns 
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about the adequacy of the Stairs Systematic Assessment of Licensee 
Performance (SALP) review of Shoreham, especially in terms of having 
baseline criteria with which one plant can be compared to another 
(Findings K-858, 859). 

The Staff commented that the NRC inspections during the period 
1973-82 showed no pattern of QA/QC breakdowns and that the primary 
areas of concern identified in the inspections as requiring management 
attention have been storage, welding, and design controls (Findings 
K-860, 863). 

h. I&E Program Description 

The NRC Inspection and Enforcement (I&E) program is a predefined 
and systematic program for inspecting the major phases of a nuclear 
plant construction project. These major phases include the construction 
and preoperational phases. Inspection of the construction phase was con~ 
ducted by a project inspector and by technical specialists. Inspection of 
the preoperation phase also was conducted by a project inspector until 
September 30, 1979, when a resident inspector responsible for preopera
tional program inspections was assigned to the site in line with a nation
wide program for assignment of resident inspectors. Technical specialists 
also inspected preoperational activities during this period (Finding 
K-864). 

Inspection findings are documented in inspection reports. Findings 
classified as violations of regulatory requirements are reviewed by NRC 
Region I management to verify that the proposed enforcement actions 
are appropriate. Inspection of licensee activities found to be acceptable 
are intentionally reported briefly, while violations and other concerns 
requiring resolution are reported in much more detail. Many activities 
inspected and found to be acceptable are not reported at all.~n the inspec
tion reports (Finding K-865). 

The I&E Program from 1973-82 included 146 inspections and 3 
investigations. Each major plant activity was inspected a number of 
times. For example, welding was examined during 40 inspections, 
electrical work during 18 inspections and instrumentation during 20 in
spections (Finding K-866). 

In addition, Region I of NRC annually reviews and evaluates each 
licensee's performance in important functional areas through the SALP 
process to determine if any patterns or programmatic breakdowns exist 
(Finding K-869). 

If violations are serious enough at a facility under construction, the 
work in the affected area will be stopped by NRC. This action has not 
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been required at Shoreham. All violations are reviewed with licensee 
management and follow-up is reported in subsequent inspection reports 
(Finding K-870). 

With respect to the Shoreham QA/QC program, NRC inspections are 
designed to verify that this program is effective. The NRC inspection 
program has identified no pattern of QA/QC breakdowns (Finding 
K-87}). 

A number of inadequacies in the quality assurance/quality control pro
gram have been discovered at the Diablo Canyon, Zimmer, Midland 
and South Texas plants. No similar inadequacies or deficiencies have 
been found to exist at Shoreham. Nevertheless, the NRC has taken ac
tions relative to the quality assurance' concerns faced at these other 
plants (Finding K-872). 

The NRC I&E program continues throughout the life of the facility 
and includes physical inspection of operations, structures and 
components, thus providing continuing assurance of compliance with 
regulatory requirements (Finding K-87S). 

The NRC inspection effort is the last in a series of inspections per
formed by many different groups. The NRC examination is to determine 
that the licensee and contractor quality assurance programs are properly 
implemented. By this technique, a relatively small sampling inspection 
by the NRC can provide timely insights into the performance of the 
licensee and contractor quality assurance programs in assuring the quali
ty of the nuclear power plant. Additionally, the NRC I&E program relies 
on experienced and highly trained professionals using sound technical 
judgment to select suspected licensee weak areas for review. 

The NRC employs specialist inspectors to conduct inspections in spe
cialized areas at construction and operating sites. The project inspector 
or. resident inspector is normally more of a general inspector who proba
bly is involved in all of the areas, but does not necessarily have quite the 
same depth of experience in any particular area. County witness Mr. 
Hubbard agreed that the I&E personnel who audit Shoreham are compe
tent and dedicated. He had no evidence to indicate they were not well 
trained (Findings K-877 through 879). 

Quality assurance programs of architect-engineers and other vendors 
are reviewed by other people within NRC, specifically toose assigned to 
Region IV (Arlington, Texas). Region IV provides a periodic summary 
of its findings to Region I. Most management personnel in Region I 
review this summary and, if something specific or significant appears, it 
is brought to the attention of the SALP board. NRC witnesses were not 
aware of any significant issues from these Region IV inspections that 
affect Shoreham (Findings K-881, 882). 
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With respect to design reviews, the majority of these are performed 
by the NRC Office of Nuclear Reactor Regulation (NRR). NRR reviews 
primarily the FSAR but also asks questions of the licensee to support its 
review. Staff witness Higgins testified that he has performed reviews of 
the design areas on site, including review of E&DCRs, some review of 
the site Engineering Office and review of system designs from a system 
standpoint. Also, NRC I&E has particular inspection requirements for 
resident inspectors to inspect or review particular systems' as-built 
status against FSAR design (Findings K-887 through 891). 

In addition to inspections, at the time the record was closed NRC I&E 
personnel have conducted three investigations of public allegations at 
Shoreham. These investigations were vigorous and thorough in order to 
satisfy the NRC I&E and the public concerning the validity or invalidity 
of the allegations. None of the allegations in any of the investigations 
were substantiated (Finding K-89S). 

Suffolk County witness Mr. Hubbard testified that in his opinion there 
was virtually no in-depth review of the 'implementation of the design 
process at General Electric and Stone & Webster, the designers of Shore
ham's safety features, and that this was a significant omission in the 
Staff's NRR and I&E program reviews. NRC I&E distinguishes between 
control of design and implementation of the design and has separate in
spection procedures for these two areas. Significantly more inspection 
procedures exist in the design implementation area than in the design 
control area. Staff witness Gallo testified the gap in this area referred to 
by the County has been closed, particularly by NRR in-depth review of 
particular codes and standards and by NRR review of design detail 
(Findings K-874 through 876). 

NRC Staff witnesses testified that inspections at Shoreham showed no 
pattern of QA/QC breakdowns. Review of the violations cited in these 
inspections also .revealed no such pattern. Although NRC encourages 
licensees to strive to achieve 100 percent compliance with regulatory 
requirements, that is extremely difficult to achieve. The NRC expects to 
find nonconformances and noncompliances. Review of all violations 
from Construction Permit issuance until June 1982 revealed that proper 
corrective actions were generally taken, and that there was no cause for 
concern or additional investigation (Findings K-901 through 904). 

County witness Mr. Hubbard contended that a major concern raised 
from the review of I&E findings at Shoreham was the fact that the 
majority of the violations fell into a few concentrated areas. That is, they 
were repeated violations of the same criteria of 10 C.F.R. Part SO, Ap
pendix B, indicating a failure of LILCO and I&E to take appropriate ac
tions once deficiencies were found. The NRC Staff has looked at many 
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different ways of counting violations, and has found such "bean" count
ing to be essentially meaningless (Finding K-910). 

The NRC has used at least three systems of defining violations of Ap
pendix B by licensees. The current system is the enforcement policy in 
10 C.F.R. Part 2, Appendix C, which defines five severity levels with 
Severity I being the most severe and Severity V the least severe. Severity 
Level I and II violations are' of very significant regulatory concern. 
Severity Level III violations are cause for significant concern. Severity 
Level IV violations are less serious but of more than minor concern and 
Severity Level V violations are of minor safety significance. LILCO had 
never been charged with a Severity Level I, II, or III violation under 
this enforcement policy at the time of the hearing. The NRC had never 
imposed an escalated enforcement action or civil penalty with respect to 
Shoreham at the time of the hearing (Findings K-912, 918). 

On April 12, 1983, however, the NRC-Staff issued a "Notice of Viola
tion and Proposed Imposition of Civil Penalty," EA 83-20, involving 
the performance of a preoperational test of a diesel generator. This was 
designated a Level III violation and a civil penalty of $40,000 was 
proposed . 
. . When I&E identifies a condition that requires management attention, 
the utility is formally notified in an inspection report transmittal letter 
and requested to describe the actions taken or planned to resolve the 
concern. If necessary, an enforcement meeting is held with the utility's 
management to discuss the problem and the proposed corrective action. 
Implementation and results of corrective actions are followed up by I&E 
during subsequent inspections. Various types of escalated enforcement 
actions are available if needed. These include civil monetary penalties, 
orders to modify, suspend or revoke a license, orders to cease and desist 
from a given practice or activity and orders to take such other action as 
may be proper (Finding K-91S). 

Of the 73 violations cited at Shoreham from April 1973 to June 1, 
1982, 37 were isolated deficiencies in diverse disciplines controlled by a 
number of separate organizations. They showed no evidence of repetitive 
or programmatic failure, nor was there a concentration of violations in 
anyone discipline. 

The 36 remaining violations cited at Shoreham through June 1, 1982, 
were identified to be in four areas: equipment storage conditions with 
11 violations, welding with 16 violations, design control with 7 violations 
and Startup Manual control with 2 violations. These areas did require 
and receive additional management attention. Gallo, et 01 .• Staff Ex. 8, 
at 12. Nineteen additional inspection reports were issued from June 1, 
1982~ to December 1, 1982, including eight additional violations. Only 
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one of these fell into the above four areas, that being design control 
(Findings K-919 and 921). 

A detailed analysis of all violations issued to Shoreham through 
December 1, 1982, reveals no pattern of quality assurance/quality con
trol breakdowns. Each violation was reviewed by I&E at the time it was 
issued to determine its significance and any aspects of recurrence. 
Periodic reanalysis was also performed by I&E to determine if any pat
terns existed which had not been detected at the time of any given 
violation. Only four individual areas were identified over the last nine 
years which required further management attention. These areas were 
not indicative of a pattern of quality assurance/quality control , 
breakdowns. A further review performed by I&E in preparation for the 
Shoreham hearing levealed no other problem areas (Finding K-940) .. 

The NRC I&E program has reviewed a broad spectrum of activities at 
Shoreham and has found the great majority of activities inspected to be 
acceptable. The simple identification of violations does not imply a pat
tern of breakdowns. When viewed in the context of the total number of 
activities reviewed, the violations clearly become isolated instances or 
problems (Finding K-941). 

The County alleged, as examples, that NRC Inspection Reports 
50-322/79-05, 80-03, 80-06, 80-08, 80-14 and 81-02 do not indicate 
what changes were made to correct for failures that have occurred, and 
thus it is not possible to judge the adequacy of the corrective actions. 
The NRC witnesses testified that this type of information is included in 
subsequent inspection reports (Finding K-942). 

c. CAT Inspection 

The purpose of the NRC Staffs Construction Assessment Team 
(CAT) inspection in February 1982 was to compare the completed con
struction and physical installation at Shoreham with regulatory commit
ments and engineering and design documents. The CAT inspection did 
not attempt to systematically verify that the design documents were con
sistent with the design criteria. The inspection involved physical inspec
tion of the residual heat removal (RHR) system, comparing the as-built 
installation flow diagrams, logic diagrams, construction diagrams and 
other design and engineering information against the plant's as-built 
condition (Finding K-944). ' I 

In the CAT inspection, the NRC Staff identified many items as viola
tions of Appendix B criteria, deviations from FSAR .commitments, ob
servations regarding weaknesses and other observations about noncon
formances and discrepancies which were observed by the CAT 
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inspectors. Mr. Hubbard testified that CAT identified 43 problems 
which he termed to be QA/QC "breakdowns." As mentioned earlier, 
there was considerable discussion during Mr. Hubbard's examination 
concerning what he meant by the term "breakdown." In this context, 
the word "breakdown" means a failure to meet a requirement. For 
example, if someone does not follow a particular step in a procedure and 
is cited in an audit for said nonperformance, that would constitute a 
breakdown. Every audit finding or surveillance finding would be a break
down as Mr. Hubbard uses the word. Breakdowns, as used in Mr. Hub
bard's testimony, have varying degrees of significance (Findings K-945, 
946). 

Mr. Hubbard believes that the CAT inspection is important because it 
provides a sample of the plant that has already had normal inspections, 
audits, surveillances and I&E review. In a sense, that sample of plant op
eration has passed through many "gates." Nevertheless, he asserts 
many items passed through undetected. If the proper QA/QC program 
had been established and implemented prior to this time, according to 
Mr. Hubbard, many of these deficiencies should have been detected 
earlier. However, the Staff testified that it did not consider that as a 
result of the CAT findings there were major problems with the FSAR. 
In fact most of the FSAR design details were correct and accurate and, 
during the CAT inspection, were simply in the process of being updated 
by Applicant (Findings K-947, 949) . 
. The CAT inspection involved system walkdowns of essentially 100 

percent of the residual heal removal system. The RHR system was 
selected because it was one of the most safety-significant systems. This 
system is the largest in the plant, containing 30-40 percent of all plant 
piping (Finding K-954). 

The inspection results were summarized by the inspectors as 
follows: The RHR system and those portions of support systems in
spected were built as described by drawings and specifications, with only 
minor discrepancies between drawings and piping. The inspection identi
fied four apparent violations of requirements of Appendix B, the Com
mission's quality assurance regulations. These are the only violations of 
Appendix B alleged in the inspection report. There were, in addition, 
eight items noted as deviations from FSAR commitments but not viola
tions of Appendix B, four observations on areas of weakness in LILCO's 
Quality Assurance Program as applied to the RHR system, and six unre
solved items (Finding K-957) . 

. These results were reviewed as part of the 1982 Systematic Assess
ment of Licensee Performance (SALP). The SALP inspection report 
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reviewed the CAT inspection as one of 12 principal areas of licensee ac
tivity within its scope. The SALP report summarizes the findings of the 
CAT inspection, and then characterizes them as follows: 

Management involvement in assuring quality was evidenced by explicitly stated 
procedures and policies, well-maintained and available records, a working corrective 
action system, decision-making with adequate management review and design activi
ties well controlled and verified by QC inspection. The installed piping and wiring 
conformed to drawings and specifications. Documents, drawings and technical mate
rials were readily available and carefully controlled. No inferior workmanship was 
observed. The NRC inspection team identified very few exceptions to this assurance 
of quality. Several minor discrepancies and two of the violations were corrected by 
the licensee prior to completion of the inspection. 

(Finding K-958). 
Of the four apparent violations observed by the CAT inspection team, 

two were in Severity Level IV and two in Severity Level V (Finding 
K-959). ' 

The first apparent violation in the CAT inspection report involves a 
one-inch diameter high pressure coolant injection steam drain line 
penetrating primary containment and connecting directly to the coniain~ 
ment atmosphere with only two simple check valves outside containment 
for isolation. General Design Criterion 56, 10 C.F.R. Part 50, Appendix 
A, requires, in pertinent part, that each line that connects directly to 
containment atmosphere and penetrates primary containment shall be 
provided with containment isolation valves, and that simple check 
valves may not be used as the automatic isolation valve outside contain-
ment (Finding K-960). ' , 

LILCO noted that the valves in question were correctly depicted on a 
figure in the FSAR, although not incorporated correctly into the text. 
LILCO pointed out that this particular deviation from the literal terms 
of General Design Criterion 56 was found on many other BWRs as well 
and found acceptable on them, and argued that the question was one of 
design rather than a quality assurance violation. The question of the 
design was referred to NRR, which found LILCO's design acceptable 
(Finding K-96n. 

The second apparent violation cited by the CAT team involves an al
leged failure, also regarding Criterion III of 10 C.F.R. Part 50, Appendix 
B, to translate regulatory standards into specifications, drawings, proce
dures and instructions. It involves implementation of the requirement 
that protection systems include means for manual initiation of each pro
tective action at the sytem level. The question involves the sufficiency 
of the manual initiation circuitry for the Low Pressure Coolant Injection 
(LPCI) system and the Reactor Building Closed Loop Cooling Water 
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(RBCLCW) system to fulfill the FSAR commitment to meet the provi
sions of Regulatory Guide 1.62. The CAT inspection team believed that 
the manual initiation circuitry for the LPCI was deficient in that it did 
not start and assure correct valve position for certain LPCI auxiliary 
systems, and in that the RBCLCW system did not contain any system 
level manual initiation. This was characterized as a Severity Level IV 
violation. The matter was referred to NRR for disposition. The Staff 
agreed that this apparent violation involved a disagreement at a "fine 
level of detail in one particular area" of Regulatory Guide 1.62, and not 
a QA failure of LILCO to take the provisions of the regulatory guide 
into account (Findings K-962, 963). 

The third apparent violation reported by the CAT inspectors involved 
the observation that one of the struts for a pipe support in the RBCLCW 
system was at least five and one-half degrees out of vertical alignment, 
in excess of the design tolerance of four degrees. This was perceived to 
be a violation of 10 C.F.R. Part 50, Appendix B, Criterion II, and was 
labeled a Severity Level V violation. The violation was corrected prior to 
completion of the inspection (Finding K-964). 

The fourth CAT violation involved the observation of fire hazards in 
the fuel oil transfer rooms and in the emergency diesel generator rooms, 
and the accumulation of excess material and dirt in the screen well 
pump house. These conditions were seen as examples of inadequate 
housekeeping and fire protection and were cited as apparent violations 
of 10 C.F.R Part 50, Appendix B, Criterion V, and of established cleanli
ness procedures. They were given a Severity Level V classification. The 
conditions observed were corrected prior to completion of the inspection 
(Finding K-966). 

The other items from the CAT inspection, i.e., eight deviations, four 
areas of QA weakness, and six unresolved items, were also discussed 
during the hearing. Appropriate action was or will· be taken on each of 
these items (Findings K-967 through 980). 

In Mr. Hubbard's view, the asserted breakdowns at Shoreham cast 
substantial doubt on the safe design and construction of Shoreham 
though he agreed that under his definition of breakdown every plant in 
the country has had QA breakdowns "literally by the tens or hundreds." 
Mr. Hubbard also stated his belief that the NRC concurred in his belief 
that every plant in the country has had QA breakdowns using Mr. Hub
bard's definition of the term. Staff witnesses did not agree with Mr. Hub
bard's characterization of the results of the Shoreham CAT inspection. 
The Staff witnesses stated that they did not believe that any of the 43 
items listed by Mr. Hubbard in his testimony are quality assur
ance/quality control breakdowns. The only items for which LILCO was 
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cited for violation by the NRC Staff were the four items listed in Appen
dix A to the CAT Inspection. None of these violations was more severe 
than Severity Level IV and thus none of them corresponded to a "QA 
breakdown" as defined by the Commission's regulations at 10 C.F.R. 
Part 2, Appendix C, which are confined to Severity Level II and I 
events. The Staff disagreed with Mr. Hubbard's characterizations of 
items cited in the CAT report as "QA breakdowns" (Findings K-981 
through 984). 

Mr. Hubbard, on questioning by the Board, agreed that his factual 
knowledge base generally started with the facts found by the Staff in the 
CAT inspection, and he had no factual information that would have led 
him to doubt the Staff's findings. Tr. 15,642 (Hubbard). By contrast, the 
discussion of the significance of CAT findings in the questioning of Staff 
witnesses if rife with reference to technical circumstances including 
design features, stage of construction, and the like, indicating that quali
ty assurance judgments cannot be made in a vacuum (Finding K-985). 

d. NRC Design Review 

The County's consultant, Mr. Hubbard, expressed the opinion that 
the problems with I&E'sprogram for inspection of vendors and 
architect-engineers are two-fold. First, I&E does not inspect frequently 
enough and, second, I&E primarily looks at implementation procedures 
rather than actual calculations or implementation (Finding K-990 .. 

The Staff reviewed their inspection program for vendors and architec
tural engineers. I&E Region IV does the inspections of GE and SWEC. 
In the course of these inspections, the inspectors review audits 
performed, for example, by SWEC's Boston office. These reviews are 
performed several times yearly and the inspection results are provided 
to and reviewed by Region I (Findings K-995, 996). 

In the design area, I&E also monitors and audits the Engineering and 
Design Coordination -Reports (E&DCRs). Details of this I&E effort 
were also provided (Findings K-997, 998). See also Section II-K.8.b., 
above. 

Judgments as to emphasis and scope of the NRC inspection program 
are matters of professional opinion. The County has failed to demon
strate that the I&E inspection program does not meet Commission 
requirements. 

e. Statistics 

The County believes that NRC's I&E program should provide verifica
tion that systems, structures and components (important to safety) are 
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designed, manufactured, installed and operated in strict accordance with 
applicable QA/QC requirements (Finding K-1020). 

The County also believes that the NRC Staffs expenditure of 
7,000-10,000 man-hours on the project was not structured to allow for 
extrapolation from the I&E data to conclude that the program had been 
effectively implemented. Mr. Hubbard testified that he is more con
cerned that the I&E program focuses almost entirely on safety-related 
activities. Accordingly, he believes: (1) the scope of the program is too 
narrow, (2) the I&E program is not based on random sampling, (3) the 
program does not use statistical methodologies for extrapolation, and 
(4) the program might have been adequate if the program scope were 
broadened and statistical methodologies utilized (Findings K-1025, 
1029). 

LILCO testified that its audit program does not audit 100 percent of 
the QA items and records but that the program audits a sample of items 
to develop conclusions about the overall effectiveness of the QA/QC 
program. In LILCO's view statistical sampling techniques are not ap
propriate with respect to an audit program. Under LILCO's auditing 
methods, audit findings or observations are based on judgment sampling 
techniques (Findings K-1030, 1031). 

The Staff, like LILCO, believes that the use of such statistical meth
odology (as proposed by County) is not required. The Staff does not use 
statistical methods for selecting samples for audit or inspection (Finding 
K-1035). 

The Board notes that there were some semantic difficulties among the 
parties on this subject since judgment sampling also is an accepted tech
nique in the field of statistics. In any event the Board agrees that LILCO 
and Staff methods are appropriate and clearly meet the Commission's 
requirements. 

f. RAT (Readiness Assessment Team) Inspection 

1). Introduction 

'On January 10-15, 1983, NRC I&E Region I conducted a special unan
nounced Readiness Assessment Team (RAT) inspection of Shoreham 
in the areas of construction, preoperational testing, operations, plant 
operational staffing, NRC Staff bulletins and circulars, organizational 
interfaces, facility tours, housekeeping, physical condition of the plant 
and LILCO's action on previous inspection findings. Daily tours of the 
plant were conducted during the inspection. The purpose of the inspec
tion was to determine the operational readiness status for Shoreham. 
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The RAT inspection, involving 465 inspector hours on site, was con
ducted by eight NRC inspectors, the NRR Project Manager and IE 
managers. Following this inspection, the Staff concluded that a number 
of areas required resolution by LILCO before it could be determined 
whether Shoreham is ready for an operating license (Findings K-1038, 
1039). 

Based on the RAT inspection, four Severity Level IV violations and 
unacceptable housekeeping conditions were identified (Finding K-1045). 

LILCO's response to the RAT inspection report had not been 
reviewed by the Staff at the time of the hearing. Therefore, no evidence 
was presented by the Staff regarding the response (Finding K-1046). 

2). LILCO Reliance on the QAIQC Final Inspection Program to Identify 
Construction Deficiencies 

The Stairs inspection of the construction areas indicated that addition
al LILCO attention is needed in the area of final system inspections. 
Their concerns relate, in part, to the RAT inspection findings and the 
fact that construction discrepancies were identified even though items or 
components had been final inspected and accepted by the Shoreham 
QA/QC program (Findings K-1047, 1048). 

High rejection rates by FQC were a concern to the Staff in that the 
Staff believed that the construction items coming over for acceptance 
should receive attention on the front end, and that LILCO should not 
rely so heavily on the final inspections to catch everything (Finding 
K-1050). 

Because of these concerns, LILCO agreed to initiate certain measures 
to improve the quality and effectiveness of both construction activities 
and FQC final inspections. For example, there is to be FQA re
inspection of a sample of FQC-inspected components. Two discrepancies 
identified by FQA at the time of the hearing have led Staff to decide that 
it will evaluate further the FQC final inspection program (Findings 
K-1046, 1052). 

After the RAT inspection, it was still the opinion of the NRC Senior 
Resident Inspector at Shoreham that there have been no programmatic 
QA breakdowns (Finding K-1062). 

3). Violation A - Control Rod Drive Piping Supports, Pipe Hangers, and 
Cable Tray Supports 

The Staff cited LILCO for a Severity IV violation for failure to provide 
adequate verification of completed construction in the areas of Control 
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Rod Drive (CRD) plplDg supports, pipe hangers, and cable tray 
supports. These three areas all involved completed construction that was 
not in conformance with the drawings. The construction had been final 
inspected and accepted by QC prior to the RAT inspection (Findings 
K-1064, 1066). 

The first area, CRD piping supports, involved welds which were 
completed with fitup gaps even though the design drawings did not 
specify a gap. Though there was some ambiguity of opinion regarding 
whether fitup gaps are allowable, it seemed clear to Staff that the ,weld 
involved did not meet design drawing requirements. Corrective action 
involves 100 percent reinspection of all similar and related pipe support 
welds (Findings 1066 through 1072). 

The second area, RHR pipe hangers, refers, in part, to a situation 
where two bolts specified to be "hand tight" required a significant 
amount of force to remove. Investigation revealed that it was likely that 
part of the reason for the problem was oxidation. The Staff thought this 
explanation to be plausible. In any event, an engineering review showed 
that the support would still have functioned properly even though more 
than "hand tight" (Findings K-1073 through 1076). 
, Also discovered in certain RHR pipe hangers was a condition in which 

there was not full contact between the lugs welded to the pipe and the 
pipe clamps supporting the pipe. Though the situation is acceptable from 
an engineering evaluation viewpoint, the situation did not meet the spec
ifications and represents an inspector error. All similar supports are 
being reinspected (Findings K-1077 through 1079). 

The final area of Violation A resulted from the Staff's inspection of 
nine cable tray supports which had received final QC inspection. Four of 
these cable tray supports did not conform' to the applicable drawings. 
The discrepancies were in the location or orientation of certain braces. 
Appropriate action was being taken to bring construction in conformance 
with design (Findings K-1083 through 1105). 

4). Violation D 

Three nonconforming conditions in the "A" diesel generator tur
bocharger support installation comprised Violation D. Specifically, the 
conditions were: (1) an unsatisfactory weld, (2) use of an unqualified 
welding technique, and (3) bolting installation at variance with American 
Institute of Steel Construction (AISC) Code. These conditions had been 
final inspected and accepted by OQA at the time of the RAT inspection. 
Corrective action was taken by LILCO, but the Staff was not willing to 
draw any conclusions with respect to the overall a~equacy of the OQA 
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inspection program since it had not completed its review of LILCO's re
sponse to Violation D (Findings K-I108 through 1120). 

5). Violation B 

During the RAT inspection, the cold set conditions of several spring 
hangers were inspected. Two hangers were found not to have been 
adjusted, tho~gh the plant Master Punch List (MPL) indicated 
otherwise. LILCO subsequently established an additional program to 
control and document the cold set conditions of hangers. The Staff be
lieves from its initial review that it has received the additional commit
ments it looked for (Findings K-1119 through 1123). 

6). Violation C 

. This violation involved administrative controls, including control of 
work on safety-related items following FQC inspections. As a result of 
this violation, LILCO FQC has initiated a tagging procedure that requires 
the tagging of structural items which have received FQC inspections. 
The NRC witness stated that this response probably would be acceptable 
(Findings K-1124 through 1127). 

!~ .. Plant Housekeeping 

At the time of the RAT inspection, the Staff determined that plant 
housekeeping was still not acceptable. See also Section II-K.7.f., above. 
This was indicated by free-standing water, problems with corrosion, ac
cumulated trash and litter; debris in cable trays and on top of equipment 
and an "overall prevalent attitude among site personnel of inattention to 
housekeeping." LILCO's view was that· it is more efficient to postpone 
final cleanup until the remaining construction activity is closer. to 
completion. The Staff disagreed and issued Confirmatory Action Letter 
83-01 to obtain prompt and effective corrective action. The Staffs view 
is that assuming LILCO's programs stay on track, there is no need for 
any additional LILCO attention (Findings K-1134 through 1136). . I 

g. Important to 'Safety 

The County's consultant, Mr. Hubbard, testified that LILCO should 
identify components and structures which are covered by the QA 
program, not just those which are ·safety-related. In his opinion, the 
"important" to safety category should be listed, too. Mr. Hubbard did 
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agree that LILCO has some QA requirements for nonsafety-related 
equipment, components, and structures (Findings K-1137 through 
1143). 

In response to Board questioning on this subject as it related to 
E&DCRs, Staff witness Higgins stated that the system is used for both 
safety-related and nonsafety-related items, but that the degree of atten
tion to changes is quite a bit different for the latter category. One dif
ference is that Appendix B does not apply if the item is not safety
related. During preoperational testing and operations, the I&E inspection 
program takes into account some nonsafety-related items (Findings 
K-1145 through 1149). 

For further discussion on the general question of safety-related vs. im
portant to safety, see Section II-J (Contention 7B) of this Opinion. 

h. Number of I&E Violations 

For the years 1975-81, Shoreham averaged 7.3 noncompliances (to 
regulatory requirements) per year. In 1982, however, there were 16 
violations. Because of this increase, the Staff met with LILCO manage
ment to express its concern about this upward trend. The Staff testified 
that in the last one or two years before plant operation, the number of 
violations tends to increase (Findings K-1150 through 1156). 

i. The Staff's Inspection Program 

Contentions 14 and 15 both challenge the sufficiency of the NRC's 
I&E inspection program. Contention 14 asserts the program itself is in
adequate because (1) it has failed to require the Applicant to initiate cor
rective actions to resolve the "root causes" of the problems identified; 
(2) the audit review process in inadequate as shown by lack of timely 
identification of quality deficiencies at other nuclear facilities; and (3) 
the program has failed to use baseline criteria against which to measure 
quantitatively the Shoreham QA program. Contention 15 asserts the 
need for a full physical inspection of Shoreham due to the inadequacies 
of both the NRC inspection program and the Applicant's QA program 
(Finding K-1164). 

The Staff addressed the issue of required corrective action in its direct 
testimony. The inspection program requires that root causes be corrected 
since the Applicant is required to describe corrective actions taken to 
avoid further violations (Finding K-1165). 
: The NRC inspection program is designed to verify that the Applicant's 
QA/QC program is being effectively implemented. The NRC requires 
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the licensee and each of its contractors 'to have effective' QA programs. 
The audit sampling program conducted by,the NRC resident inspector at 
Shoreham did not indicate lapses, bre~kdowns, or inconsistencies iri the 
Applicant's QA system (Findings K-1166, 1167). 

The results of the NRC's routine inspection program, including the 
CAT inspection, Inspection Report 82-04,' and the RAT inspection, In
spection Report 83-02, privide assurance of compliance with NRC re';' 
quirements and licensee commitments. There is no evidence in the 
record to show that either the inadequacies discovered at Diablo 
Canyon, Zimmer, Midland and South Texas, or the statements by'NRC 
Chairman Palladino that were relied on by the County are applicable to 
Shoreham (Findings K-1169, 1170). , , ; 

The final concern raised by the County in these contentions is that 
the audit programs of the NRC and the Applicant do not employ statisti
cal methodology. In this regard, it should be noted that there ,are no 
quantitative measures to assure that the NRC and Applicant audits can 
be correlated statistically. However, the NRC inspection program is hIde
pendent of the Applicant's audits and independently determines if,the 
licensee and contractor QA programs are properly implemented. The 
Staff also noted that sound 'technical judgment is more significant to 
determining the effectiveness of a quality assurance program, rather 
than an arithmetic summary of positive and negative findings (Finding 
K-l17I). " 

j. Final Safety Analysis Report (FSAR) Conformance 
I 

According to the Staff, the FSAR is predominantly a licensing 
document, rather than a design document. The Staff views the FSAR as 
a commitment by the licensee, though the Staff concedes that there is' a 
hierarchy of details in the FSAR, some of which can be changed without 
prior NRC approval. The Staff notes that finding differences in detail be
tween a plant and an FSAR is a common occurrence, and not unique io 
Shoreham (Findings K-l172, 1174). 

The FSAR deviations noted in the CAT inspection report were' not 
violations of NRC regulations. Rather, in this context, a deviation is a 
failure to meet a non-legally binding requirement (Finding K-117S).:', . 

Although LlLCO disagreed with the characterization of deviations 
from FSAR descriptive' detail as being failures to meet FSAR 
requirements, LlLCO agrees with the desirability of an accurate FSAR. 
LILCO intends to maintain accuracy at the lowest level of descriptive 
detail, and does not anticipate any ongoing disagreement with the Staff 
(Finding K-1176). 
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The .Shoreham Plant Configuration Review (SPCR) program is ade
quate to assure the level of agreement between the FSAR and the as
built plant desired by I&E. The I&E inspectors will continue to follow 
up the program to verify this is achieved (Finding K-118D. 

In summary, we find no basis for the County's contention that the 
Stairs I&E program has not adequately verified LILCO's QA program 
for Shoreham. 

9. Torrey Pines 

a. Introduction 

In the spring of 1982, LILCO contracted with the engineering firm of 
Torrey Pines Technology to perform an independent verification of the 
adequacy of Shoreham's construction and the Quality Assurance pro
gram for the construction phase. The independent verification was com
missioned by LILCO to allay concerns of Suffolk County officials and 
the public regarding the safety of Shoreham. This was done though 
neither the NRC regulations nor the NRC Staff required the inspection. 
Torrey Pines personnel arrived at the site on June I, 1982, and remained 
until October 7, 1982. Over 90 Torrey Pines personnel worked more 
than 35,000 man-hours at a cost to LILCO of $2.8 million. The Torrey 
Pines Final Report was issued on October 30, 1982 (Findings K-1183, 
1984). 

Torrey Pines is a division of GA Technologies, Inc. GA Technologies 
has been actively engaged in the nuclear power industry since 1955. It is 
one of the largest privately owned centers for diversified energy 
research, development and engineering in the world. Its staff has an ex
tensive background in the nuclear field and has conducted verifications 
at the San Onofre 2 and 3, Palo Verde, Waterford, Fort St. Vrain, and 
Susquehanna nuclear power stations. The County's consultant Mr. Hub
bard agreed that Torrey Pines was "technically qualified and had integrity 
as a professional organization" (Findings K-1186 through 1190). 

Independence between Torrey Pines and the organizations involved 
in Shoreham was confirmed before the verification was conducted. In ad
dition to institutional independence, LILCO and Torrey Pines ascer
tained that the Torrey Pines personnel who would work on the project 
had never been involved with the design or construction of Shoreham 
and did not have any individual financial interest in LILCO (Findings 
K-1191, 1192). See also Findings K-1241 through 1246. 

Torrey Pines focused on the construction of Shoreham and the Quality 
Assurance program for construction. The entire construction control 
process was reviewed, as well as a broad selection of documents and 
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hardware associated with implementation of the process. Emphasis on 
the physical inspection portion of Torrey Pines' verification was on 37 
safety-related systems. The main criterion in the selection of these sys
tems was that they were all important to achieving cold shutdown of the 
reactor. The County's consultant, Mr. Hubbard, was quoted as saying 
that the scope of the program was reflected by viewgraphs he had seen 
(at the time of initial planning for the study) "was the most comprehen
sive program he had ever seen developed for construction verification" 
(Findings K-1193, 1194, 1195, 1196). 

In his prefiled testimony, however, he later testified that the Torrey 
Pines review of the construction process was improperly limited or re
stricted in three important areas: equipment "important to safety"; 
electrical equipment; and QA/QC programs. Hubbard and Samaniego, 
fT. Tr. 19,068, at 7. 

b. Methodology 

Torrey Pines adapted for use at Shoreham the methodology that it 
had developed for the San Onofre seismic design review. The indepen
dent verification was organized around six discrete "tasks." Task A in
volved a 100 percent review of the construction control process . .In Task 
B, Torrey Pines reviewed the quality assurance documentation generated 
pursuant to the procedures covered under Task A with respect to a 
number of components selected from the structures, systems 'and 
components that were physically inspected under the next task. Task C 
was the physical walkdown of the plant. Task D involved actual testing 
of large-bore pipe welds and the primary containment concrete strength, 
as well as witnessing the pressure test of the primary containment. 
Under Task E, Torrey Pines reviewed Certified Material Test Reports 
and the results of preoperational tests performed by LILCO. Task F in
volved the processing of the data collected pursuant to Tasks A through 
E. Details of each task were provided during the hearing (Findings 
K-1205 through 1234). 

,Under Task F, Torrey Pines recorded all perceived discrepancies on 
Discrepancy Reports (DR). In this context, a discrepancy is any dif
ference between an observed condition and a required condition. 
Further, discrepancies determined to have possible safety impact were 
recorded on Potential Finding Reports (PFRs) (Finding K-1228). 

Of 371 DRs which were prepared, approximately 100 were invalidated 
when reviewed for accuracy. The remaining DRs were then considered 
in light of their potential safety significance; those presenting any possi-
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ble safety concern resulted in the generation of a PFR. This process 
yielded 120 PFRs (Findings K-1228 through 1230). 

Further review of the PFRs resulted in invalidation of 69 of them be
cause they were not a potential safety concern or that the basis was inac
curate or incomplete. This left 51 valid PFRs (Finding K-1231). These 
51 valid PFRs were further classified as either findings or observations 
under the following guidelines: 

Finding - A deviation that could result in a substantial safety hazard, 
or in which there was an indication of a repetitive or gener
ic deviation that could create a substantial safety hazard . 

. ·Observation - Those .PFRs which do not meet the criteria for a 
Finding. . 

After this sorting, the GA Technologies Finding Review Committee 
classified 19 as Findings and 32 as Observations (Finding K-1231). 

c. Comments on Statistical Methodology 

In its prefiled testimony, the County criticized Torrey Pines for its de
cision.to rely upon engineering judgment rather than statistical meth
odology in the selection of structures, systems and components that 
were inspected during the independent verification (Finding K-1235). 

The record establishes that Torrey Pines, both on its own and at the 
request of LILCO, expressly considered and rejected the applicability of 
statistical methodology in its independent verification of Shoreham. 
This decision was based not only on Torrey Pines' experience in its San 
Onofre and Palo Verde verifications, but also upon Torrey Pines' engi
neering judgment that for a number of reasons it would have been inap
propriate to utilize. statistical sampling methodology. As Mr. Johnson 
testified, GA Technologies, which employs professional statisticians, 
has evaluated the applicability and cost-effectiveness of applying statisti
cal methods to an independent construction verification of a nuclear 
power plant and has been unable to identify a cost-effective way of doing 
so. The statisticians within GA Technologies whom Mr. Johnson con
sulted were both familiar with the general field of statistics and were in
volved in probabilistic risk assessments. There are no accepted methods 
or accepted ground rules upon which to apply statistical methodology in 
this context. The difficulties lie in the identification of homogeneous 
populations, the identification of what will be considered a failure, and 
the identification of what will be considered acceptable reliability and an 
acceptable confidence level (Finding K-1236). 

As Mr. Johnson explained, there has been no application of statistical 
methodology to a problem as diverse and complex as the verification of 
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construction of a nuclear power station. Even the County's statistician, 
Dr. Samaniego, apparently conceded that the usefulness of statistical 
sampling methodology decreases in proportion to a reduction of the size 
of the population that one is sampling, although he nonetheless thought 
the difficulty of limited homogeneity among components in a nuclear 
power plant could be resolved by a process of stratification (Finding 
K-1237). 

The Commission's Quality Assurance Criteria, 10 C.F.R. Part 50, Ap
pendix B, do not require the use of statistical sampling methodology, 
Moreover, throughout the nuclear power industry, it is not the practice 
to utilize statistical methodology in quality assurance auditing programs 
(Finding K-1238). 

Dr. Samaniego, although well-qualified as a statistician, candidly ac
knowledged that he had no experience or expertise in the nuclear power 
industry. Indeed, Dr. Samaniego's deposition confirms that: 

(a) He has no general knowledge of nuclear power plants generally 
or Shoreham in particular; 

(b) He has never studied, reviewed, designed, attempted to 
design, or had any personal experience with a statistically 
based methodology for measuring or verifying the effectiveness 
of a quality assurance program or the adequacy of the construc
tion process for a nuclear power station; and 

. (c) He does not know whether anyone else has developed or im
plemented a methodology for measuring or verifying the effec
tiveness of the quality assurance program or the adequacy of 
the construction process for a nuclear power station using 
statistical methodology. 

Dr. Samaniego's conclusions regarding the inadequacies of Torrey 
Pines' methodology, as expressed in the County's prefiled testimony, 
were based upon only slight familiarity with Torrey Pines' inspection of 
Shoreham and its final report (Finding K-1239). 

Perhaps most indicative of Dr. Samaniego's readiness to require the 
use of statistical methodology in areas in which he had no practical ex
perience in his testimony that, based on only his extremely limited fami
liarity with Criterion XVIII of Appendix B, he interpreted this criterion 
to require the use of statistical methods in quality assurance auditing pro
grams (Finding K-1240). 

Criterion XVIII, Audits, states that audits shall be carried out, but 
makes no reference, implicitly or explicitly, to the use of statistical 
methods. 
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d. ' Results 

Of the 19 Findings which resulted from Torrey Pines' review, 13 were 
characterized as documentation deviations that would probably require 
only amending the pertinent documentation, while 6 were hardware de
viations that would probably require actual physical modifications. In the 
opinion of Mr . .Johnson of Torrey Pines, "the risk of significant safety 
degradation was quite remote for any of the Findings." Similarly, Mr. 
Novarro of LILCO testified that none of these Findings posed safety 
concerns (Finding K-1249) . 

. All Potential Finding Reports issued by Torrey Pines were reviewed 
by 'LILCO and contractor personnel. In addition, those discrepancies 
identified by Torrey Pines but not converted into PFRs were separately 
reviewed by LILCO and contractor personnel. No items of substantial 
safety significance were identified in these reviews. LILCO and contrac
tor personnel have not deemed it necessary to implement any hardware 
m'odifications as a result of the potential findings and discrepancies 
(Finding K-1250). 
" In its evaluation of the discrepant conditions discovered in the 
inspection, Torrey Pines considered whether trends existed and conclud
ed that no significant trends were present (Finding K-1251). 
· , Torrey Pines concluded as follows with respect to the Quality Assur
ance Program: 

-, , ' The small number of discrepancies identified, the very small number of potential 
r safety concerns identified, the lack of trends in the discrepancies or safety-related 
L I' concerns, and the availability of QA documentation on the construction activity 
" from the beginning of the project demonstrat[e] that the QA program has been ef-

fectively applied over the duration of the project and that the resultant safety-related 
, " plant hardware meets construction requirements of the design documents. 

"' ••• 
, Based on' the data reviewed during this independent construction verification 

effort, the QA program for construction of safety-related equipment at the Shore
ham ~uclear.Power Statio~ is judged satisfactory. 

(~inding K-1252.) 
1 ,,Torrey Pines reached the following additional conclusions with respect 
to:the adequacy of Shoreham's construction: 

• ,'(1) 

· ' 

LILCO and SWEC each have, and have had, construction control procedures 
in place during the construction activity. The procedures were reviewed in 
detail and were judged adequate to provide a reasonable and required QA pro
gram for the construction. It is concluded that the procedures in effect for the 
entire life of the construction activity are adequate and can be reasonably ex
pected to produce adequate nuclear safety-related systems and hardware. 
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(2) The review oC implementation oC the construction control system indicated 
that the system was effectively implemented over the duration of the construc
tion activity. 

(3) Results of the extensive inspections performed on actual plant hardware as 
well as review of large-bore ASME Code piping material certifications and 
available preoperational test results on plant systems indicate that the imple
mentation oC the construction control program has resulted in adequate con
struction of nuclear safety systems and components in the Shoreham plant. 

••• 
Since an adequate construction system existed, since the system was 
implemented, and since it will result in satisfactory construction of all nuclear 
safety-related Ceatures inspected when planned actions are completed, the con
struction of the Shoreham Nuclear Power Station is judged to meet the con

,struction requirements of the design documents obtained Crom LILCO. 

(Finding K-12S3.) 
Based upon Torrey Pines' conclusions that the construction control 

process was appropriate and that it actually functioned, Torrey Pines be~ 
lieves its conclusions are applicable to the entire construction of safety
related structures, systems and components at Shoreham. In Torrey 
Pines' judgment, the significance of the Findings was "rather small," 
both quantitatively and qualitatively (Finding K-1254). 

In response to Torrey Pines' Findings, LILCO developed specific Cor
rective Action Plans (CAPs) that will be implemented prior to fuel load 
and that will resolve the discrepant conditions underlying each of the 
Findings (Finding K-125S). 

We note, in conclusion, that the Torrey Pines study was designed to 
be a study of the construction control process. It was designed to look at 
important parts of this process in a logically consistent way, focusing on 
matters judged to be representative and important for protection of 
public health and safety. We make no statistical inference from the re
sults of this study. We simply note that nothing resulting from this study 
detracts from our opinion that LILCO and the Staff have satisfied Com
mission requirements with respect to Quality Assurance and Quality 
Control. 

III. FINDINGS OF FACT 

This section is not being published in this issuance but may be found 
in the NRC Public Document Room, 1717 H Street, NW, Washington, 
DC 20555. 
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IV. LOW-POWER OPERATING LICENSE 

LILCO has filed a motion, pursuant to 10 C.F.R. § SO.S7(c), request
ing authorization "to load fuel into the Shoreham reactor and to operate 
the facility at power levels not to exceed five percent of full power." 
LILCO Motion (June 8, 1983), at 1. 

All issues in this Partial Initial Decision have been decided in 
LILCO's favor insofar as the requested low-power 'operation is 
concerned.70 As a result of Intervenors' default, there are no emergency 
planning issues remaining. in controversy before any Licensing Board 
which, pursuant to 10 C.F.R. § S0.47(d), need be resolved prior to is
suance of a license authorizing fuel loading and low-power 'operation up 
to five percent of rated power.71 As noted in the introduction to this deci
sion (Section I), the emergency diesel generator contention pending for 
litigation before us must be resolved in LILCO's favor, at least as to its 
identified aspects of concern for low-power operation, as a prerequisite 
to issuance of the requested low~power license. 

Is'suance of a low-power license may not be authorized at this time, in
sofar as contested issues before Licensing Boards are concerned, due to 
the pendency of the emergency diesel generator contention. (Any such 
authorization by us would have been subject to the NRC Staff making 
findings in LILCO's favor on all uncon'tested issues and on those aspects 
of contested issues which we have left for Staff verification by this 
decision, to the extent such issues are pertinent to issuance of the 
requested low-power license.) However, we believe it prudent and 
proper to rule now on Suffolk County's legal objections to issuance of a 
low-power'license as part of this appealable Partial Initial Decision. This 

70 We have not found in L1LCO's favor and have' therefore retained jurisdiction over a~pects of SC Con
tentions 11 (Passive Mechanical Valve Failure) and 21 (Mark 11 Containment). However, the pendency 
of the remaining portions of those issues does not affect the requested low-power operation. . 
71 This Licensing Board dismissed the remaining Section SO.47(d) "Phase I" emergency planning con
tentions in a "Memorandum and Order Confirming Ruling on Sanctions for Intervenors' Refusal to 
Comply with Order to Participate in Pre hearing Examinations," LBP-83-lIS, 16 NRC 1923 (1982). 
Recently. the separate Licensing Board convened to preside over emergency planning matters has reject
ed the County's motion to revive litigation of emergency planning issues which are within the scope of 
Section S0.47(d) (which section is limited to onsite emergency planning with some related offsite 
elements). "Memorandum and Order Denying Suffolk County Motion for Leave to File Contentions 
Regarding Onsite Emergency Planning" (August 5,1983) (unpublished). Accordingly, the NRC Staff is 
now the Commission entity responsible for finding that L1LCO has complied with all emergency plan
ning requirements within the scope of Section S0.47(d). That finding is a prerequisite to issuance of a 
low-power license. As will be discussed in the text of this section, the Commission has affirmed in this 
proceeding that offsite emergency planning issues not within the scope of Section S0.47(d) need not be 
resolved prior to issuance of the requested low-power license. Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit I), CLI-83-17, 17 NRC 1032 (1983). Such issues are pending before the 
separate emergency planning Licensing Board and must be resolved in L1LCO's favor before a full
power license may be authorized by that Licensing Board. 
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will permit uncertainty to be removed by us, and by any appellate proc
ess invoked, over whether possible future resolution of low-power 
license aspects of the diesel generator issue in LILCO's favor would 
then permit issuance of the requested low-power license, insofar as con
tested issues are concerned. 

The remaining County objection to issuance of a low-power license 
still pertinent is its argument that under the National Environmental 
Policy Act (NEPA), a supplemental Environmental Impact Statement 
(EIS) (or at least an Environmental Impact Appraisal (EIA» must be 
prepared, prior to issuance of a low-power license for Shoreham, to con
sider "the alternative that the power plant would be licensed at low 
power, go critical, contaminate the facility, and then be abandoned with
out ever having generated [commercial electricaJ] power." County 
Answer (June 27,1983), at 28. See generally County Answer, at 24-32.12 

We agree generally with LILCO (LILCO Reply, July 18, 1983, at 
10-20) and the NRC Staff (Staff Response (to County Opposition), July 
18, 1983, at 4-6) that Commission precedent, including the Commis
sion's ruling in eLI-83-17, supra, mandates that we reject the County's 
argument. Accordingly, we do so. However, we respectfully believe that 
the County, supported by Federal court precedent, has raised arguments 
which are substantial in the circumstances of this proceeding and which 
do not appear to have been dealt with by the Commission and Appeal 
Board precedent, in the precise terms in which we perceive tl:te 
argument. Accordingly, we discuss the County's argument beyond the 
simple recitation of the applicable contrary Commission precedent in the 
belief that the Appeal' Board may find our views useful should the 
County appeal our determination that Commission precedent mandates 
our rejection of the County's argument. 

In a recent decision, the Appeal Board rejected the identical legal argu
ment (advanced by the same law firm representing the County before 
us) that NEPA and 10 C.F.R. § 51.5(b)(3) and (c)(O of the Commis
sion's regulations require that a supplemental EIS or, alternatively, an 
EIA, be prepared prior to issuance of a low-power license. Pacific Gas 
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 

12 On July 29. 1983, the County filed an unauthorized "Response to L1LCO and NRC Starr Arguments" 
regarding the NEPA question, accompanied by a motion for leave to file that response. We have on at 
least one previous occasion noted that, absent exigent circumstances, which are not apparent here, it is 
Improper for the County to include its unauthorized filing with the motion for leave to file it. Since we 
rule that Commission precedent mandates rejection of the County', argument, L1LCO and the Starr are 
not prejudiced, at this time, by our consideration of the County's July 29,1983 Response. If some of the 
points and authorities in the County Response which are also discussed by us become pertinent on 
appeal, L1LCO and the NRC Starr presumably will have the opportunity before another tribunal to ad
dress them in response to any appeal by the County. 
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ALAB-728, 17 NRC 777, 793-95 (1983). The Diablo Canyon Appeal 
Board summarized the NEP A argument pressed before it as a claim that 
"such environmental analysis is crucial because the existing EIS for 
Diablo Canyon does not address the costs and benefits of low power test
ing and the need to conduct such tests before receiving full power 
authorization." Id. at 794.73 

The Appeal Board held: 

Low power testing is a normal, necessary and expected step in the life of every 
nuclear plant. This is true whether such testing is planned under,the authorization 
of a separate fuel loading and low power testing license, as in the cas~ of Diablo 
Canyon, or scheduled as the first step toward operation under the authority of a full 
power license. Low power testing, unlike full power operation, is' not inten'ded 'to 
produce electrical power, and it is not an alternative to full power operation. The 
brief period of low power testing does not involve any environmental impacts dif
ferent from those already evaluated in the EIS for full term, full power operation.: 
For these reasons, an adequate final EIS for Diablo Canyon necessarily includes the 
lesser impacts attendant to low power testing and removes the need for a separate 
statement focusing on questions such as the costs and benefits of low power testing, . 
(footnotes omitted). 

Id. at 794-95. 
As in the case of the Diablo Canyon facility, a final EIS analyzing al

ternatives to, and the environmental impacts and cost-benefit. balance 
of, full-power full term operation of Shoreham has been issued by the 
NRC Staff. (NUREG-0285, October 1977.) There were no contested en
vironmental issues which remained for evidentiary hearing in this case. 
In the absence of any claims to the contrary by LILCO,-and.in the ab
sence of anything to the contrary disclosed by our brief perusal of the 
EIS, we assume that as stated by the Staff, the Shoreham EIS, like the 
Diablo Canyon EIS, did not include environmental consideration of low
power operation under a separate license issued in advance of a full
power license. Staff Response, at 5. 

The County attempts to distinguish the decision in Diablo Canyon by 
arguing that in the Shoreham proceeding it is "highly questionable" that 
a full-power license can ever be issued (due to the County's determina
tion not to participate in offsite emergency planning). County Answer, 
at 27. In Diablo Canyon, as here, there were offsite emergency planning 
issues pending before the Licensing Board at the time it rejected the 

7J The Appeal Board easily rejected the claim that Sections SU(b) (3) and (cHI) mandated the prepara
tion of an EIS or EIA for low-power operation by pointing out that Sections Sl.S(b) and (cHI) are 
phrased in nonmandatory language "depending upon the circumstances." The Appeal Board held that 
the existence of a final EIS for full-power operation presents circumstances which obviate the need for 
preparation of an EIS or EIA for low-power operation. [d. at 794. 
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NEP A argument and authorized issuance of a low-power license. See 
Diablo Canyon, supra, 17 NRC at 785. However, all emergency planning 
issues were ultimately resolved by the Licensing Board by the time of is
suance of ALAB-728. Id. at 788. 

In any event, the Appeal Board in Diablo Canyon provided not the 
slightest indication that the likely outcome of issues still pending in 
Diablo Canyon which are prerequisite to issuance of a full-power 
license, be they of'fsite emergency planning issues on appeal before it or 
other issues, is pertinent to its rejection of the argument that issuance of 
a low-power license requires a supplemental environmental analysis 
focused on that action. Furthermore, we are in no position to attempt to 
gauge the relative prospects of the future issuance of a license permitting 
full-power operation of Shoreham as compared to Diablo Canyon. 

More to the point, the Commission has directly rejected our certified 
recommendation that a low-power license not be issued for Shoreham 
so long as there is, at present, no reasonable.assurance that emergency 
preparedness requirements for full-power operation can and will be met 
in the future. CLI-83-17, supra. The Commission held: 

lIlt seems apparent that the Licensing Board's preliminary doubt about whether 
there is reasonable assurance that a sufficient olTsite emergency plan can and will be 
developed is no dilTerent from preliminary doubt about whether a safety issue can 
be adequately resolved which has significance for full-power operation but not for 
low-power activities. Interjection of such doubts into the low-power proceeding 
could create a limited full-power hearing, before authorization of the low-power 
license. Such a procedure would have little to commend it. 

The emergency planning issues in this case are difficult. However, they do not 
appear to us to be categorically unresolvable. We believe the better procedure is to 
reserve full-power issues, like olTsite emergency planning, for the full-power author
ization decision. 

Id., 17 NRC at 1034. , 
As our recommendation was not couched in terms of NEPA, the 

. Commission's decision on the question likewise was not so presented. 
However, our recommendation was prompted by and presented as the 
same cost-benefit balance which the County argues must be made under 
NEPA, viz.: We believed that the benefits of the avoidance of a period 
of delay of several months for low-power testing, which delay: 

would occur only if and when a full-power operating license is issued for Shoreham, 
does not outweigh the irreversible change in the status quo of Shoreham which 
would obtain if fuel were to be irradiated in the reactor in circumstances where, at 
present, we cannot find there is reasonable assurance that Shoreham will ever be 
permitted to operate at power levels above five percent. 

LBP-83-21, 17 NRC 593, 601 (1983). 
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We had raised the same issue now raised by the County for the Com
mission's early consideration in advance of this P.I.D. (We note that our 
recommendation preceded the issuance of Diablo Canyon, ALAB-728, 
supra.) The Commission ruled as set forth above. Accordingly, the 
County's argument has already been considered and rejected by the 
Commission in a timely fashion in advance of this P.I.D. 

Federal Court Decisions 

The Appeal Board in Diablo Canyon, as quoted above, considered the 
issue in terms of the clearly correct facts that: (1) low-power 
operation, especially for a brief period of testing up to five percent of 
rated power, involves lesser environmental impacts than those already 
analyzed for full-power full term operation; and (2) such low-power test
ing operation is not a reasonably proposed alternative to generation of 
commercial power. 

In the circumstances of Shoreham, the gravamen of the County's 
argument is not that low-power testing be analyzed as an alternative to 
commercial generation of electricity which a decision maker could rea
sonably or rationally select. It clearly is not. Diablo Canyon, supra, at 
794-95 and n.46, relying on Maine Yankee Atomic Power Co. (Maine 
Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 1014 (1973), 
a§d sub nom. Citizens for Safe Power, Inc. v. NRC, 524 F.2d 1291, 1301 
(D.C. Cir. 1975). Rather, the County's claim is that the result of Shore
ham having to be abandoned (decommissioned) after being tested with 
irradiated fuel is at least a reasonably foreseeable possibility in the pre
sent factual circumstances of ofT site emergency planning. 

In Union of Concerned Scientists v. AEC, 499 F.2d 1069, 1083-84 (D.C. 
Cir. 1974), the court considered a similar argument that the Pilgrim 
facility might in the future have to operate at a decreased power rating if 
it could not meet the new ECCS acceptance criteria, and therefore a 
NEP A cost-benefit balance of such possible operation need be performed 
prior to issuance of an operating license. The court held that it was too 
speculative to attempt to foresee whether derating would be required 
and, if so, for how long at what power level, to require in advance a 
reevaluation of the cost-benefit balance.74 The court further stated that if 
and when the Pilgrim license had to be amended to require derating, the 

74 The court did note that by the time of the court's decision the Commission was able to estimate that 
the derating would average less than five percent for boiling water reactors such as Pilgrim. Union of 
Concerned Scientists v. AEC, supra, at 1084 n.35. This de minimus reduction in benefit may have affected 
the court's rejection of the claim that the cost-benefit balance be reevaluated. 
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NEP A cost-benefit balance would then be reevaluated, if warranted by 
the significance of any such derating. Id. at 1084. 

Similarly, LILCO and the NRC Staff argue that the possibility that 
Shoreham will not be allowed to operate at commercial power levels due 
to emergency preparedness requirements is too speculative to require 
the NEPA consideration urged by the County. LILCO points out that it 
is always possible that a low-power license will not ultimately be upgrad
ed to a full-power operating license, and that the Commission, as quoted 
above, has placed the Shoreham circumstances in that same category. 

Suffolk County cavalierly rejects this as a "Pandora's box" argument. 
County Response, at 11. The fact that there may be difficult lines to 
draw in the future is an important consideration. However, in our recom
mendation to the Commission in LBP-83-21, supra, we would have 
limited the need to predict the reasonableness of the proposition that a 
low-power licensee would eventually be permitted to operate at a sub
stantial commercial power level to special circumstances; i.e .• where it af
firmatively appeared that, based on the currently available record, a find
ing of reasonable assurance of future commercial operation could not be 
made at the time of issuance of a low-power license. We believed this. 
was such a case.75 The Commission appears to have held otherwise. 
Accordingly, the circumstances of Shoreham fall within the holding of 
Union o/Concerned Scientists v. AEC, supra, and Citizens/or Sale Power v. 
NRC, supra, that the environmental analysis need not be reevaluated to 
consider low-power, short-term operation. 

The only uncertainty we harbor as to the scope of the Commission's 
holding is its statement that although the pending offsite emergency 
planning issues in this case are difficult, "they do not appear to be cate
gorically unresolvable." CLI-83-17, supra, 17 NRC at 1034. Nothing in 
our recommendation was intended to imply otherwise. Our own ruling, 
issued the same day as our certified recommendation, in effect so held 
in denying the County's motion to terminate the proceeding on legal 
grounds. LBP-83-22, 17 NRC 608 (1983). However, the test of whether 
uncertain circumstances should be considered under NEP A typically is 
not stated by courts in such stringent terms. Rather, the test normally is 
phrased in terms of whether the circumstances are reasonably 
foreseeable. See, e.g., Potomac Alliance v. NRC, 682 F.2d 1030, 1036-37 

75 For example, we have no difficulty in finding that the portions of other issues noted at the beginning 
of this section which may not be resolved prior to issuance of a low-power license - valve failure, Mark 
n containment and emergency diesel generators - do not raise any Questions of whether there is a rea
sonable possibility that Shoreham would not be permitted to operate commercially. To be sure, they are 
issues on which LILCO's position may be rejected by us, but, if so, the issues appear to be resolvable by 
means within LILCO's control and the state-of-the-art 

628 



(D.C. Cir. 1982), and cases cited at n.32 therein. Nevertheless, as we 
read the Commission's decision, we are bound by its overall determina
tion that we must not interject doubts about whether Shoreham will be 
able to satisfy the off site emergency preparedness requirements, which 
are prerequisite to commercial operation, into the decision of whether to 
authorize the requested low-power license. 

The other aspect of the holding in Diablo Canyon, ALAB-728, supra, 
as stated above~ is its focus on the fact that the requested low-power 
license would involve lesser environmental impacts than those already 
analyzed for full-power operation. However, this does not in direct 
terms address the argument that the benefits of low-power testing opera
tion are much less than those of the commercial generation of 
electricity, and therefore the lesser environmental impacts have to 'be 
balanced against the reduced benefits. A necessary assumption in reach
ing this argument is that it is reasonably foreseeable that Shoreham may 
not be permitted to operate at a substantial commercial power level. 
Otherwise, the cost-benefit balance will be the same and need not be 
reevaluated, even though the benefit will begin at a time subsequent to 
issuance of the low-power license (as it would after issuance of a full
power license which was not preceded by a low-power testing license). 76 

Therefore, the cases discussed below would be distinguishable from the 
case before us if the Commission's decision in CLI-83-I7 is, as discussed 
above, properly construed as holding that it is not reasonable for us to 
consider that Shoreham may not be permitted to operate at a substantial 
commercial power level. 

In Union of Concerned Scientists v. AEC, supra, 499 F.2d at 1083, the 
court indicated that the assertion that operation at a low power level 
could only result in lesser environmentdt impact is not an adequate re
sponse to a claim that the cost-benefit balance must be reevaluated to 
consider the reduced "environmental, economic, technical and other 
benefits" balanced against the reduced environmental costs. 

Similarly, a recent Federal district court decision, cited in the County's 
Response, rejected the argument that a substantially reduced projection 
of recoverable amounts of offshore oil and gas does not require a reeval
uation of the NEPA cost-benefit analysis because the environmental im
pacts of drilling under the proposed government leases would not in-

76 Another way of stating this I, that It Is appropriate to focus only on whether a partial interim action 
will Increase the environmental effects over those analyzed for the full proposed action when there is no 
reasonable basis to foresee that the filII action will not be permitted in the future. This may have been 
the Diablo Canyon Appeal Board', unexpressed belief and the reason for It not considering the circum· 
stance of reduced benefits. Sn also Portland G~n~ral Electric Co. (Trojan Nuclear Plant>, ALAB·S34, 9 
NRC 287, 289 n.4 (1979). 
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crease over those previously analyzed. Conservation Law Foundation v. 
Watt, 560 F. Supp. 561, 569-71 (D. Mass. 1983), appeal pending, Docket 
Nos. 83-1258 and 83-1265 (1st Cir., argued June 6,1983». The District 
Court, at 569, noted the well-known black letter law passages of the Cal
vert Cliffs decision, viz.: that the balancing of environmental costs of a 
project against its economic and technical benefits is mandated by 
NEP A, and that the quantum of risk of environmental damage that 
might be acceptable for a given level of benefits might be unacceptable 
for lesser benefits. See Conservation Law Foundation, supra, at 571; Cal
vert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109, 1113, 1123 
(D.C. Cir. 1971). See also Columbia Basin Land Protection Ass'n v. 
Schlesinger, 643 F.2d 585,594 (9th Cir. 1981). 

Columbia Basin, supra, at 595, noted the principle relied on by the 
Conservation Law District Court, that: 

[t]he policy of full disclosure applies equally to the economic and technological 
benefits of a project as to its environmental costs. If full disclosure were applied only 
to the environmental costs, the purposes of mandating a balancing analysis would 
be defeated. 

Of course, as in Columbia Basin itself, not all technical failures of full 
disclosure of the level of benefits render the EIS inadequate. Similarly, 
one could argue (as do LILCO and the Stam, whether the reasonable
ness of assuming the possibility of reduced benefits and the potential im
portance of the reduction presented by a case such as Chelsea Neighbor
hood Ass'n v. U.S. Postal Service, 516 F.2d 378, 387-89 (2d Cir. 1975)77 
is applicable to the circumstances of Shoreham. Or, one could argue (as 
does LILCO), whether the flaw found in the failure ofa highway widen
ing project EIS to disclose that a moratorium on construction work on 
another portion of the highway would greatly reduce the traffic flow esti
mates used to justify widening of the segment in question was viewed by 
the court as a "reduced benefit" or a "different environmental impact" 
case or both, given the general language of the decision. Essex County 
Preservation Ass'n v. Campbell, 536 F.2d 956,960-61 Ost Cir. 1976).'8 
Ou~ point in discussing these cases is that we believe the County is 

correct that, as a general principle, a reasonably foreseeable, non-

17 In Chelsea the Postal Service justified a proposed vehicle maintenance facility In New York City in 
part based on the benefits of residential apartments to be erected over the facility. The court affirmed 
the injunction against construction in part on the basis that the EIS failed to disclose and consider the 
fact that the apartments might not in fact be built. 
78 Under the facts of Essex County, the court affirmed the District Court's decision that a balancing of 
the equities militated against enjoining the highway work until preparation and circulation of the supple
mental EIS required by the court. 
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speculative, substantial reduction in benefits should trigger the need, 
under NEPA, to reevaluate the cost-benefit balance of a proposed action 
before further irreversible environmental costs are incurred. LILCO's 
argument that the County is improperly inserting economic considera
tions under the aegis of an environmental law is misplaced. The economic 
costs to LILCO and the public of irradiation of fuel in the reactor fol

lowed by decommissioning would not be considered by the NRC.79 
However, as held in Calvert Cliffs, and as noted in Union of Concerned 
Scientists and Columbia Basin, as quoted above, the benefits of low
power testing, including economic ones, have to be weighed against the 
environmental costs. Presumably, LILCO would want to include all 
such benefits in the calculus.so It may be that an environmental impact 
appraisal could be sufficient to determine .that a'supplemental EIS, 
which apparently would require circulation for comment, is not needed.8\ 

However, as we have noted, the Commission has held that the circum
stances of Shoreham do not give rise to a reasonably foreseeable non
speculative reduction in the proposed benefits of substantial commercial 
generation of electricity. Accordingly, even if we felt free to depart from 
the Appeal Board's holding in Diablo Canyon because of its focus on the 
lack of increased impacts, the Commission's decision in this case man
dates oucdenial of the County's request that we.not authorize the NRC 
Staff to .issue the requested low-power authorization unless the NEPA 
cost-benefit balance is reevaluated. 

We have not discussed Section 11 of the 19H2-83 NRC Authorization 
Act, Pub. L. No. 97-415 (amending Section 192 of the Atomic Energy 
Act, 42 .. U.S.C. § 2242), which authorizes the issuance of temporary 
operating licenses (initially up to five percent of power), or the Commis
sion's proposed implementing regulations, dated April 4, 1983. 48 Fed. 
Reg. 14,926, et seq. (1983). They are not pertinent at present, nor 
would a ~equest for such a license be addressed to a licensing board. See 
48 ·Fed .. Reg. 14,926 (1983) (to be codified at 10 C.F.R. § 50.57(d)(l» 

79 As noted by the Commission in its Order in this case: 
A State Public Service Commission undoubtedly would have jurisdiction to examine the proprie
ty of a management decision to load fuel and conduct low-power testing in the face of substantial 
uncertainties about full-power operation of the plant, particularly when the State Commission 
will be called upon to allocate costs, including any incremental costs due to fuel loading and low
power testing, in the event the reactor never receives full-power authorization from the NRC. 

CLI-83-17, supra,'17 NRC at 1035 n.4. 
80 Economic costs can become pertinent when It is argued that they militaie in favor of adopting cheaper 
alternative action which would have greater environmental effects. Consumtrs Powtr Co. (Midland 
Plant, Units I and 2), ALAB-458, 7 NRC 155, 162-63 &. n.25 (1978). 
8\ LlLCO's argument on why the cost-benefit balance is more complex than the County's preordained 
result raises points appropriate for consideration in an environmental reevaluation if one were required. 
LlLCO Reply, at 19. 

631 



(proposed April 4, 1983). In any event, Section 11 appears to require 
that all normally applicable requirements of law (other than the comple
tion of any required hearing) be adhered to by the Commission, includ
ing any required environmental findings. See subsection 192(b)(1) and 
(2), as amended (42 U.S.C. § 2242(b)(1) and (2». Therefore, it appears 
that nothing in Section 11 affects the analysis of the County's NEPA 
argument either way. 

Final1y, we note our disagreement with the apparent implication of 
the Staff in its statement that Commission precedent holds that there is 
no new opportunity for filing contentions upon an application for a low
power license. Staff Response, at 5, relying on Pacific Gas and Electric 
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-S, 13 
NRC 361~ 362 (1981), and Pacific Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant, Units 1 and 2), CLI-82-39, 16 NRC 1712, 1715 
(1982). As we read those Commission cases, they hold that there is.no 
automatically triggered right to an evidentiary hearing on new conten
tions by virtue of a request for a low-power license. However, the Com
mission did not preclude the late-filing of such contentions; indeed it ex
pressly considered that any such new issues must be raised in the context 
of motions to reopen the record (where, as here, it had been closed) to 
admit a late-filed contention. CLI-82-39, supra, at 1715; CLI-81-S, 
supra, at 362. 

If it had been open to us to consider the County's argument, we 
would have applied the appropriate balancing factors to its request as 
one to reopen the record to admit a late-filed contention, after inviting 
the parties' views on the application of these factors to the instant issue. 
Cj. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), 
LBP-83-30, 17 NRC 1132 (1983) (consideration of reopening and late
filed contention balancing factors in deciding whether to admit a new 
contention regarding the diesel generators after the record on health and 
safety issues had closed). We do not here decide whether the County un
necessarily delayed filing its claim, and if so, how much earlier it should 
have been apparent that a low-power license would be sought in the cir
cumstances of the County itself refuSing to cooperate in offsite emergen
cy planning matters. Nor do we reach the other factors which must be 
applied in addition to that of good cause for failure to file a contention 
earlier. We do note that if the County had been correct in its NEPA 
argument, the NRC Staff would have had a duty to reassess the NEPA 
cost-benefit balance, by EIA or supplemental EIS, regardless of whether 
the County may have forfeited its right to an adjudicatory hearing on the 
issue due to a balancing of the reopening and late-filed contention faCtors 
or due to its own actions regarding emergency planning. 
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. For the reasons discussed above, we conclude that Commission prece
dent and the Commission's Order in this case mandate denial of the 
County's claim that the requested low-power license may not be author
ized unless a supplemental EIS or an EIA is first prepared. 

v. CONCLUSIONS OF LAW AND RECOMMENDATIONS TO 
THE COMMISSION 

In preparing this decision, we have considered all the evidence submit
ted by the parties and the entire record of this proceeding. That record 
consists of the Commission's Notice of Hearing, the pleadings filed by 
the parties, the transcripts of the hearing, and the exhibits received into 
evidence. All issues, arguments, or proposed findings presented by the 
parties, but not addressed in this decision, have been found to be with
out merit or unnecessary to our decision. Based upon the foregoing 
Opinion and Findings which are supported by reliable, probative, and 
substantial evidence as required by the Administrative Procedure Act 
and the Commission's Rules of Practice, and upon consideration of the 
entire evidentiary record in this proceeding, the Board makes the follow
ing Conclusions of Law: 

1. LILCO has met its burden of proof with respect to each of the fol-
lowing contentions (keyed to the sections of this decision): 

A. Water Hammer (SC 4); 
B. ECCS Core Spray (SC 10); 
D. Anticipated Transients Without Scram (SC 16); 
E. Seismic Design (SOC 19 (e»; 
G. Safety Relief Valve Tests and Challenges (SC 22; SC 

28 (a)(vi)/SOC 7A(6»; 
. H. Post-Accident Monitoring (SC 27/S0C 3); 

I. Environmental Qualification (SC 8/S0C 19(h»; 
J. Systems Interaction and Safety Classification (SC 7B/SOC 

19(b»; 
K. Quality Assurance and Quality Control (SC/SOC 12; SC 13; 

SC 14; $C 15). 
Accordingly, we find with respect to each of these contentions that, sub
ject to the conditions noted, there is reasonable assurance that the 
Shoreham Nuclear Power Station, Unit 1 can be operated without en
dangering the health and safety of the public. 

2. LILCO has not fully met its burden of proof with respect to each of 
the following contentions: 

C. Passive Mechanical Valve Failure (SC 11) 
F. Mark II Containment (SC 21) 
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With respect to each of these contentions, however, we find that those 
issues remaining to be resolved do not preclude us from finding that 
there is reasonable assurance that the Shoreham Nuclear Power Station, 
Unit 1 can be operated at levels up to five percent of rated power without 
endangering the health and safety of the public. 

3. Even though we resolve all contentions which are the subject of 
this Partial Initial Decision favorably to LILCO, at least insofar as opera
tion at levels up to five percent of rated power is concerned, we do not 
authorize the issuance of the license for fuel loading and low-power op
eration which LILCO has requested at this time. No such license may be 
authorized until such time as that portion of Suffolk County's recently 
admitted emergency diesel generator contention may be resolved in 
LILCO's favor, at least insofar as necessary to support a finding of rea
sonable assurance that Shoreham can be operated at levels up to five per
cent of rated power without endangering the health and safety of the 
public. 

'4. The County's assertion that no authorization for the issuance of 
the low-power license requested by LILCO may be granted unless a sup
plemental Environmental Impact Statement (EIS) or an Environmental 
Impact Appraisal (EIA) is first prepared, is contrary to Commission 
precedent. 

S. The County has demonstrated an adequate basis to justify the 
reopening of the record on Contention SC 11, Passive Mechanical Valve 
Failure, to admit into evidence IE Bulletin 83-03 and certain related 
documents specified in Section III-C of this decision. 

6. Based on the findings of fact set forth in Part III of the NRC Staff's 
Proposed Opinion, Findings of Fact and Conclusion[s] of Law on Unre
solved Safety Issues in the Form of a Partial Initial Decision (November 
2, 1982), this Board concludes that the Staff has adequately considered 
the impact on Shoreham of those generic unresolved safety issues rele
vant· to Shoreham and, notwithstanding the pendency of these issues, 
the plant can be operated without endangering the health and safety of 
the public. 

License Conditions 

Any license authorized to be issued for Shoreham in the future will be 
subject to the following conditions: 

a. Those license conditions agreed to by the parties as a part of their 
settlement agreements are hereby adopted by the Board for incorporation 
in any license. Therefore, pursuant to the parties' settlement agreement 
on Detection of Inadequate Core Cooling (Contention SC 3) (dated 
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December 9, 1983) and the parties' "Joint Compilation of Settlement 
Agreement Obligations" (June 28, 1983), at 7 (Appendix F to this Par
tial Initial Decision, at F-9): 

1. By July 1, 1983, LILCO shall submit to the Staff a description 
and schedule for hardware modifications to the Shoreham reac
tor vessel water level measurement system to eliminate depen
dence on early operator action during events involving an 
instrument line failure (leak or break) and a single additional 
component failure, in accordance with the second recommen
dation in the BWR Owners' Group Report SLI-8211 (July 
,1982). The proposed modifications and schedule must be ac
ceptable to the Staff and installation must be completed no 
later than the end of the second refueling outage. (Agreement 
at 7-8, § II.B.O. (NOTE: The proposed modifications will be 
installed as soon as practicable, but in no event later than the 
end of the second refueling outage.) (Agreement at 8, § II.B.3). 

,2. LILCO shall implement any Staff requirements regarding addi
tional instrumentation for detection of inadequate core cooling 
which may result from the Staffs review of the BWR Owners' 
Group Report on this subject in conjunction with LILCO docu
mentation addressing the subject. (Agreement at 16-17, 
§ III.B.3). 

Furthermore, pursuant to the parties' settlement agreement on Contain
ment Isolation (Contention SC 23) (dated February 22, 1983) and the 
parties' "Joint Compilation of Settlement Agreement Obligations" at 
18-19 (Appendix Fat F-20 to F-20: 

3. LILCO will also revise SP 23.425.01 to include the license con
dition that an operator will be dedicated to the containment iso
lation valve controls whenever operation of the system is re
quired and to instruct the operator to close these valves if a 
high-radiation containment alarm should occur. The license 
condition will be deleted when the automatic high-radiation 
isolation signal is installed. (Agreement at 11, § II.B.4(c». The 
signal will be installed and operable by December 31, 1983. 
(Agreement at 12, § II.B.4(d». 

b. The following license conditions are required by this decision: 
4. Pursuant to a written agreement to be executed by LILCO as a 

precondition to the issuance of a license, the definition of the 
term "important to safety" includes but is larger than the term 
"safety-related," insofar as the classification and qualification 
of structures, systems and components are concerned. Use of 
the term "important to safety" in other contexts is not affected 
by this condition. 
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5. LILCO is required to comply with the requirements for qualifi
cation of post-accident monitoring equipment pursuant to 10 
C.F.R. § 50.49 (b) (3) and the other provisions of 10 C.F.R. 
§ 50.49 as such additional equipment is installed. 

6. As required by 10 C.F.R. § 50.49(b)(2) and (d), as interpreted 
by the Licensing Board Partial Initial Decision, all "important 
to saf{!ty" equipment falling within the Section 50.49 (b) (2) 
category shall be identified prior to fuel load and shall be either 
fully qualified or be justified for interim operation pursuant to 
Section 50.49 (j). The identification of Section 50.49(b)(2) 
equipment shall include equipment whose failure under pos
tulated environmental conditions could mislead the operator 
and could thereby prevent satisfactory accomplishment of 
those safety functions specified in 10 C.F.R. § 50.49(b) (1) (i) 
through (iii) by the safety-related equipment. 

7. All equipment falling within the scope of 10 C.F.R. § 50.49, 
for which LILCO is relying on justifications for interim opera
tion pursuant to Section 50.49(0, shall be fully qualified to the 
requirements of Section 50.49(b), (d), (e) and <0 by startup 
after the first refueling outage, but in no event later than 
November 30, 1985. 

Retention of Jurisdiction 

As was stated above, LILCO has not fully met its burden of proof 
with respect to Contentions SC 11, Passive Mechanical Valve Failure, 
and SC 21, Mark II Containment. Accordingly, in addition to Suffolk 
County's diesel generator contention, we retain jurisdiction over the fol
lowing matters which must be resolved prior to the issuance of a full-
power license: , 

1. Whether LILCO's In-Service Testing (1ST), Program, which re
quires periodic testing of check valves by forward flow only for 
certain check valves, by reverse flow only for other check 
valves, and by both forward and reverse flow for certain other 
check valves, is adequate to address those concerns expressed 
in IE Bulletin 83-03 about the inadequacy of forward flow only 
testing to detect latent check valve failures. As is more fully de
scribed in Section II-C, LILCO is to file an affidavit or affidav
its with the Board and parties within two months from the date 
of service of this decision, stating both whether and why it be
lieves that single direction (forward or reverse) flow testing 
will be adequate to detect or prevent "latent" check valve 
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failures, such as those described in IE Bulletin 83-03, and de
scribing what other methodologies LILCO intends to use to 
detect or prevent such latent check valve failures. The parties 
shall file a negotiation status report not later than the date for 
filing of LILCO's affidavits. If not settled, affidavits in response 
to LILCO's affidavits shall be filed by the Staff and County 
one month after service of LILCO's affidavits. 

2. Whether the design margins inherent in the Shoreham Mark II 
. containment are adequately conservative such that there exists 
. reasonable assurance that the effects of the loads arising from 
operation of the Residual Heat Removal System discharge 
mode in the steam condensing mode will not endanger the 
public health and safety and that the effects of the discharge 
into the suppression pool will not disable any safety-related 
equipment, or whether design modification will. be necessary 
before such a finding can be made. The parties are to file a 
joint report on the status of LILCO/Staff efforts to resolve this 
issue and what, if any, further actions are deemed necessary in 
this proceeding, within two months from the date of service of 
this decision. 

Recommendations to the Commission 

The following recommendations to the Commission have no effect on 
'our findings in this proceeding with regard to the Shoreham facility. 
However, as stated in the decision, these matters have come to our at
tention in this litigation and we believe they merit the Commission's 
attention. Accordingly, we respectfully recommend that the Commission 
consider the following matters outside of the context of this proceeding: 

1. Whether Appendix K to 10 C.F.R. Part 50, Emergency Core 
Cooling System (ECCS) - Evaluation'. Models, should be 
updated to specify the convective heat transfer coefficients, 
and other pertinent factors, which would be acceptable for use 
in an ECCS analysis performed for the current 8 x 8 fuel as
sembly array design of Boiling Water Reactor fuel (See Section 
II-B). 

2. Whether the NRC Staff should provide more detailed guidance 
on the criteria and methodology for identification of 
"important to safety" equipment falling ,within the scope of 10 
C.F.R. § 50.49 (b) (2) of the recent rule governing the environ
mental qualification of electrical equipment (See Section II-I). 
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3. In addition, Judge Brenner recommends that the Commission 
consider whether present and realistically projected future prog· 
ress and management by the NRC Staff of Unresolved Safety 
Issue A·17 (Systems Interactions) is proper. The July 26, 1983 
memorandum to the Commission from Mr. Eisenhut of the 
NRC Staff, enclosing a report on the NRC Stairs actions on 
this subject in response to Mr. Conran's Differing Professional 
Opinion, does not change his recommendation that the Com· 
mission review and perhaps monitor to its own satisfaction the 
current and future Staff progress and management of USI A·17 
(See Section II·J). 

VI. ORDER 

WHEREFORE, IT IS ORDERED, in accordance with 10 C.F.R. §§ 
2.760, 2.762, 2.764, 2.785, and 2.786, that this partial initial decision 
shall become effective immediately and shall constitute, with respect to 
matters resolved herein, the final decision of the Commission thirty 
(30) days after issuance hereof, subject to any review pursuant to the 
above cited Rules of Practice. Applying the rationale of Boston Edison 
Co. (Pilgrim Nuclear Power Station, Unit 2), ALAB·632, 13 NRC 91, 
93 ri.2 (1981); Duke Power Co. (Perkins Nuclear Power Station, Units.I, 
2 and 3), ALAB·597, 11 NRC 870 (1980); and Houston Lighting and 
Power" Co. (AlIens Creek Nuclear Generating Station, Units 1 and" 2), 
ALAB·301, 2 NRC 853 (1975), this partial initial decision is appealable 
at this time. Any exceptions to this partial initial decision must be filed 
with the Atomic Safety and Licensing Appeal Board within ten (10) days 
after service of this decision. A brief in support of such exceptions must 
be filed within thirty (30) days thereafter (forty (40) days in the case of 
the NRC Stam. Within thirty (30) days after service of the brief of the 
appellant (forty (40) days in the case of the NRC siam, any other party 
may file a brief in support of, or in opposition to, such exceptions. 

This Licensing Board perceives that the length of this decision could 
make it difficult for a party wishing to file exceptions to do so within the 
prescribed time. However, the Licensing Board does not have authority 
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to extend the time for exceptions. Any requests for extensions of the ap
pellate schedule must be directed to the Appeal Board. 

It is so ORDERED. 

Bethesda, Maryland 
September 21, 1983 

Attachments: Appendices A - F 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Lawrence Brenner, Chairman 
ADMINISTRATIVE JUDG E 

Dr. George A. Ferguson 
ADMINISTRATIVE JUDG E 

Dr. Peter A. Morris 
ADMINISTRATIVE JUDG E 

[Appendices A through F have been omitted from this publication but 
may be found in the NRC Public Document Room, 1717 H Street, NW, 
Washington, DC 20555.] 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

, John H Frye, III, Chairman 
Dr. M. Stanley Livingston 

Dr. Frank F. Hooper 

LBp·83·58 

In the Matter of Docket No. 50·358·0L 
(ASLBP No. 78·317 ·01·0L) 

THE CINCINNATI GAS & ELECTRIC 
COMPANY, et al. 

(William H. Zimmer Nuclear 
Power Station, Unit 1) September 15, 1983 

Intervenor petitioned for reconsideration of the Licensing Board's 
ruling in LBP-83-54, 16 NRC 210 (1982) that it had faHed to satisfy the 
requirements of 10 C.F.R. § 2.714(a) to have eight late-filed contentions 
admitted in this proceeding. Alternatively, Intervenor petitioned to have 
those contentions admitted on the basis of new information which fur
nished "good cause" for their late filing. After Intervenor abandoned 
the petition for reconsideration, the Licensing Board again denied the ad
mission of the eight contentions, holding that new information which 
was outside the scope of the contentions ruled on in LBP-82-54 had not 
been presented and that the five criteria of 10 C.F.R. § 2.714(a) balanced 
against admission of the contentions. 
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Intervenors must diligently uncover and apply all available information 
to the prompt formulation of contentions. Duke Power Co. (Catawba 
Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Where intervenor does not show good cause for the nontimely sub
mission of contentions, it must make a compelling showing on the other 
four criteria of 10 C.F.R. § 2.714(a). Mississippi Power & Light Co. 
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 
(1982). 

RULES OF PRACTICE: NONTIMELY SUBMISSION OF 
CONTENTIONS 

Despite the fact that nontimely contentions raise matters which have 
not previously been litigated, the requirements for reopening records 
must be satisfied in addition to the requirements of 10 C.F.R. 
§ 2.714(a). Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Units 1 and 2), CLI-82-39, 16 NRC 1712, 1714-15 (1982). 

MEMORANDUM AND ORDER 
(Ruling on MVPP's Motion to Reopen the Record) 

BACKGROUND 

On May 18, 1982, Miami Valley Power Project (MVPP), an 
intervenor in this proceeding, filed a motion seeking leave to file eight 
new contentions. These contentions raised questions concerning quality 
assurance and management's character and competence to operate a 
nuclear power station. Applicants opposed this motion. Although Staff 
recognized that there was validity to Applicants' position that MVPP's 
motion was inexcusably late, it nonetheless urged that the contentions 
be admitted in the public interest. 

On July 15, 1982, we ruled that although MVPP had not met its 
burden of justifying admission of the eight untimely contentions, the 
public interest dictated that these contentions be taken up as Board 
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issues. Consequently, we raised the eight contentions sua sponte 
pursuant to our authority under 10 C.F.R. §§ 2.718(j) and 2.760a and 
informed the Commission of our action. (LBP-82-54, 16 NRC 210.) 

On July 30, 1982, the Commission reversed our action on the ground 
that we had not adequately justified it and directed us to dismiss the 
eight contentions. (CLI-82-20, 16 NRC 109.) On August 2, we carried 
out that directive. Subsequently, MVPP moved that the Commission 
reconsider its July 30 Order. On February 18, 1983, the Commission 
denied that motion. In so doing, the Commission stated that in its July 
30 Order it had 

intended no view on the correctness of the Licensing Board's decision that MVPP 
had not met its burden for reopening the hearing to consider late contentions. The 
Commission has no view on whether MVPP has met the standards for reopening or 
for admission of late contentions and does not wish to entertain the matter out of 
the normal sequence. Thus MVPP may seek reconsideration or further relief from 
the Licensing Board or appellate review from the Appeal Board as appropriate under 
Commission rules. 

(CLI-83-4, 17 NRC 75, 76.) 
Following the Commission's July 30 reversal of our Order taking up 

the eight contentions as Board issues, MVPP also petitioned the 
Commission to suspend construction at the Zimmer plant. The 
Commission referred this petition to the StafT for consideration under 
10 C.F.R. § 2.206. StafT issued a Demand for Information to Applicants 
which required Applicants to address the substantive allegations of 
MVPP's petition. Subsequently, on November 12, the Commission 
halted safety-related construction at Zimmer. (Order to Show Cause and 
Order Immediately Suspending Construction, CLI-82-33, 16 NRC 
1489.) Staff, treating the Commission's action as having granted 
substantially the same relief as sought by the petition, issued a 
Director's Decision (DD-83-2, 17 NRC 323 (1983» which granted the 
petition in part and denied it in part. In this decision, the Staff 
specifically noted that it continued to need Applicants' response to its 
Demand for Information (see DD-83-2, 17 NRC 324 n.l). That 
response reached MVPP in mid-March of this year. 

PRELIMINARY MATTERS 

On June 3, 1983, in excess of three months following the 
Commission's February 18 Order, MVPP filed the instant motion to 
reopen the record. Alternatively, the motion asks that we reconsider 
LBP-82-54. This motion advances the same eight contentions advanced 
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in May 1982, but adds supporting information subsequently obtained by 
MVPP. MVPP asserts that it has met the Commission's requirements 
for reopening records and for admitting late contentions. In addition, 
MVPP asserts that adequate justification for our again raising these 
contentions as sua sponte issues is now present. . 

On June 20, 1983, both Applicants and Staff filed responses in 
opposition to MVPP's motion. Pursuant to this Board's Order of July 7, 
1983 (unpublished), on July 12 MVPP filed a reply to these responses 
and certain additional affidavits.) 

A. Jurisdiction 

Both Applicants and StafT argue that this Board has lost jurisdiction to 
decide MVPP's motion. StafT asserts (see StafT's response at 10 n.14) 
that this Board lost jurisdiction on July 7, 1982, with respect to all mat
ters covered by the Initial Decision (LBP-82-48, 15 NRC 1549 (1982» 
save certain emergency planning matters over which we retained 
jurisdiction. StafT cites Public Service Co. of New Hampshire (Seabrook 
Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695 (1978); Virginia 
Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 
2), ALAB-551, 9 NRC 704, 706 (1979); and Florida Power and Light Co. 
(St. Lucie Nuclear Power Plant, Unit No.2), .ALAB-579, 11 NRC 223, 
225 (1980) as authority for its position. StafT's position in this regard ap
pears to be that no jurisdiction exists in either the Appeal Board or this 
Board by virtue of the fact that finality has attached to the matters re
solved by this Board's Initial Decision other than those over which we 
retained jurisdiction. (Our retention of jurisdiction was modified and af
firmed by the Appeal Board in ALAB-727, 17 NRC 760 (1983). Because 
I:-BP-82-48 resolved all issues save those over which jurisdiction' was 
retained, and because there is no nexus between the issues which 
MVPP now seeks to raise and those remaining issues, StafT appears to 
believe that the Commission's adjudicatory boards no longer may con
sider MVPP's motion. 

StafT also takes the position that jurisdiction to rule on a petition for 
reconsideration has now passed to the Appeal Board, citing Metropolitan 
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), ALAB-699, 

) Although the Board had indicated in its July 7 Order that in the event it desired further responses 
afier having received MVPP's reply it would so indicate, Applicants on July IS sought permission to 
respond. On being advised orally by the Board's Clerk that the Board did not wish a further response 
from Applicants, Applicants nevertheless filed such a response on August 3. That response has not been 
considered by the Board. Consequently MVPP's motion that it be permitted a further reply is denied as 
mooL 
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16'NRC 1324 (1982) and Philadelphia Electric Co. (Limerick Generating 
Station, Units 1 and 2), ALAB-726, 17 NRC 755 0983}. Staff also 
points out that MVPP made no timely motion for an extension of time 
to act following CLI-83-4, and cites the Commission's Statement of 
Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452 
(1981) for the proposition that boards must satisfy themselves that such 
motions are truly supported by good cause. Staff concludes by attacking 
MVPP's showing of good cause for the delay in filir:tg its motion for 
reconsideration. 

Applicants devote considerable space to their jurisdictional 
arguments. Applicants start with the premise that Licensing Boards are 
creatures of the Commission's delegated authority, citing Carolina 
Power and Light Co. {Shearon Harris Nuclear Power Plant, Units 1, 2, 3, 
and 4}, CLI-80-12, 11 NRC 514, 516-17 (1980), and proceed to discuss 
the Three Mile Island and Limerick decisions, supra, as well as the 
Seabrook, North Anna, and St. Lucie decisions cited by Staff. Applicants 
conclude that, at this point in time, this Board has only limited jurisdic
tion to consider the aforementioned emergency planning issues, which 
Applicants wrongly characterize as having been remanded by the Appeal 
Board.2 

In its reply brief, MVPP takes sharp issue with Applicants' and StaWs 
analyses. MVPP starts its argument with the proposition that 10 C.F.R. 
§ 2.717 {a} gives the presiding officer jurisdiction over a proceeding until 
final agency action takes place. MVPP then points out that finality had 
not occurred in this proceeding at the time its motion was filed. It bases 
its argument on the proposition that the Applicants' appeal of our Initial 
Decision {LBP-82-48} prevented that decision from becoming final 
agency action by virtue of 10 C.F.R. § 2.760(a}. It also notes that the 
Appeal Board, as the Commission's delegate, conducted its customary 
sua sponte review of LBP-82-48 pursuant to 10 C.F.R. § 2.770(a}. (See 
ALAB-727, supra, at 776 n.23.) Finally, MVPP notes that its motion 
preceded the expiration of the time period (extended by the 
Commission to July 13 in an unpublished Order issued June 13) in 
which the Commission might act to review the record. MVPP cites a 
number of cases as support for its position and distinguishes the 
Seabrook, North Anna, and St. Lucie decisions, supra, relied on by 
Applicants and Staff. 

2 These emergency planning issues were found by this Board to preclude the issuance of a full-power 
operating license until an adequate showing had been made with respect to them (LBP-82-48, supra). 
This result was modified and affirmed by the Appeal Board after considering Applicants' appeal 
(ALAB-727, supra). No other party appealed LBP-82-48, and no party sought Commission review of 
ALAB-727. 
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MVPP disagrees with Staff and Applicants on whether jurisdiction has 
passed from this Board to the Appeal Board. MVPP relies on a previous 
Order of this Board for the proposition that, because the issues which it 
seeks to raise are unrelated to the issues appealed in this proceeding, 
this Board retains jurisdiction to pass on its motion. (See Memorandum 
and Order of March 10, 1983 (LBP-83-12, 17 NRC 466).) MVPP thus 
distinguishes the Three Mile Island and Limerick decisions, supra, relied 
on by Applicants and Staff . 
. We agree with the substance of MVPP's jurisdictional arguments. We 
start from the premise that the applicable regulation, 10 C.F.R. 
§ 2.717 (a) , states that: . . 

. Itl he presiding officer's jurisdiction in each proceeding will terminate upon the 
expiration of the period within which the Commission may direct that the record be 
certified to it for final decision, or when the Commission renders a final decision, or 

. when the presiding officer shall have withdrawn himself from the case upon 
considering himself disqualified, whichever is earliest. 

Because the latter two events recited in the regulations are not here 
applicable, it becomes necessary to determine when the period within 
which the Commission might direct that the record be certified to it for 
final decision expired. 

The regulations indicate that this period expired on July 18, 1983, 
after the filing of the instant motion, with the passing of the time within 
which the Commission might elect to review ALAB-727. Under 10 
C.F.R. § 2.760(a), LBP-82-48 would have become final NRC action 30 
days after its issuance had not Applicants filed exceptions to it with the 
Appeal Board. That action prevented LBP-82-48 from becoming final 
prior to the completion of Appeal Board review. That review was 
completed on May 2, 1983, with the issuance of ALAB-727. Under 10 
C.F.R. § 2.786(a), ALAB-727 and LBP-82-48 did not become the final 
NRC action until the expiration of the Commission's review period. 
While the specific issues appealed to and decided by the Appeal Board 
are unrelated to the eight contentions here under consideration, the 
Appeal Board conducted its customary sua sponte review of the record 
(see ALAB-727, supra, at 776 n.23). Thus none of the unappealed 
results reached in LBP-82-48 became final NRC. action until the 
expiration of the Commission's review period. 

,The continuance of jurisdiction over a . proceeding by adjudicatory 
boards until final NRC action in that proceeding divests them of 
jurisdiction is mandated by § 2.717(a) quoted above. The Seabrook. 
North Anna, and St. Lucie decisions, supra, cited by Applicants and Staff 
are entirely consistent with this result. In each of these decisions, final 
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NRC action had occurred with respect to virtually all issues. The fact 
that a few discrete issues remained to be resolved could not vest a board 
with jurisdiction over a wholly unrelated issue. 

Having concluded that the fact that agency action had not occurred 
when the instant motion was filed, the question whether that 
jurisdiction has passed from this Licensing Board to the Appeal Board 
must be addressed. 

We begin from the premise that we as a Licensing Board have the 
power to rule in the first instance as to the scope of our jurisdiction. 
Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-591, 
11 NRC 741, 742 (1980). Once a Board determines that it has 
jurisdiction, it is entitled to proceed directly to the merits. Perkins, 
ALAB-597, 11 NRC 870, 873 (1980). " 

The Appeal Board has said that a Licensing Board retains jurisdiction 
to reopen a proceeding at least until issuance of the initial decision, but 
no later than the filing of exceptions or the expiration of the period 
during which the Commission or an Appeal Board can exercise its right 
to review' the record. (Three Mile Island, supra.) "[J]urisdiction to rule 
on a motion to reopen filed after exceptions have been taken ... rests 

-with the appeal board rather than the licensing board." Id. at 1327 
(footnote omitted). The Appeal Board in the situation presented accept
ed a referral from the Licensing Board only after the Board had initially 
decided issues on which reopening was sought- and exceptions challeng
ing the Board's decision on those issues had been filed. Until exceptions 
to an initial decision have been filed (or where no exceptions are filed), 
jurisdiction to rule on a motion to reopen lies with the Licensing Board. 
Limerick, supra, ALAB-726, 17 NRC at 757. 

The situation this Board is faced with is not one in which the conten
tions on which intervenors seek to reopen the record have been litigated 
and exceptions filed. Like the situation spoken to in Limerick, no record 
has been compiled on these contentions on which jurisdiction may pass 
to an Appeal Board for review.- The Appeal Board explained in that case 
that, "until exceptions are filed, there is literally no appeal to invoke 
[Appeal Board] jurisdiction (see generally 10 C.F.R. §§ 2.762(a), 2.785) 
and, necessarily, [an appeal board has] no familiarity with the case." 
Limerick, supra, at 758. We thus conclude that jurisdiction to rule on the 
admission of these eight contentions, which were filed prior to final 
agency action and which have never been litigated, rests with the Licens
ing Board. This is consistent with,our earlier ruling, LBP-83-12, supra, 
relied on by MVPP. 
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B. The Nature of MVPP's Motion 

Applicants and Staff take the position that MVPP's motion is too late 
to take advantage of the opportunity afforded it in CLI-83-4 to seek 
reconsideration of or appeal this Board's ruling in LBP-82-54 that it was 
inexcusably tardy in proffering its eight contentions in May of last year. 
Both start from the premise that the instant motion is in effect a petition 
for reconsideration. Both acknowledge that the Commission effectively 
extended the time period to file such a motion from July 25, 1982 (ten 
days following LBP-82-54) until ten days following CLI-83-4, or Febru
ary 28, 1983. Both argue that MVPP's June 3 motion is therefore inex
-cusably late. 

Staff goes on to attack the motion as wholly failing to comply with 10 
C.F.R. § 2.771(b) in that it does not advise the Board of the respects in 
which MVPP considers LBP-82-54 to be erroneous. Staff argues that 
matters which have transpired since LBP-82-54 was rendered are irrele
vant to a petition for reconsideration, and concludes that that ruling was 
correct. Applicants join in this conclusion (Applicants' Answer at 21-24). 
, Applicants also raise a related point that MVPP might well have been 
able to show that, despite the fact that we raised MVPP's contentions as 
Board issues, some discernible injury resulted to it from LBP-82-54, 
thus permitting an appeal under Northern States Power Co. (Prairie 
Island Nuclear Generating Plant, Units 1 and 2), ALAB-252, 8 AEC 
1175 (1975), ajfd, CLI-75-1, 1 NRC 1 (1975). Applicants base their po
sition on the proposition that, under Public Service Electric and Gas Co. 
(Salem Nuclear Generating Station, Unit 1), LBP-80-27, 12 NRC 435, 
451 (1980), affd, ALAB-650, 14 NRC 43 (1981), ajfd, Township of 
Lower Alloways Creek v. Public Service Electric & Gas Co., 687 F.2d 732 
(3d Cir. 1982), a licensing board considering an issue sua sponte need 
only satisfy itself that its questions have been adequately answered. Ap
plicants contrast this situation to the rules under which licensing boards 
must deal with admitted contentions. In the latter situation, an applicant 
bears the burden of proof and must present a preponderance of the 

,evidence. Thus Applicants assert that MVPP should have immediately 
sought reconsideration of or appealed LBP-82-54. 

Applicants' and Staffs arguments in regard to reconsideration are 
made moot by MVPP's concession in footnote 2, page 2 of its reply 
brief. There . 

MVPP concedes that it has exceeded the statute of limitations for a petition to 
reconsider previous rulings on its May 18, 1982 motion for licensing hearings on 
contentions covering the same basic subject matter, and therefore withdraws the al
ternative petition to reconsider that was presented in the June 3 motion. 
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Similarly, MVPP states on pages 27-28 of its reply brief that the in
stant motion is not a motion to reconsider, but rather a new motion to 
reopen based on new facts. We treat the motion in that context. 

THE MERITS OF MVPP MOTION TO REOPEN THE RECORD 

A. Amici Curiae Briefs 

Several organizations which are not parties to this proceeding have 
filed Amici Curiae briefs in support of MVPP's motion. These briefs 
assert the need to reopen the record so that the quality assurance and 
character and competence issues may be resolved in full public view. 
The sponsoring organizations are: 

Ohio Sierra Club 
Church of the Brethren, Southern Ohio District 
Cumberland Chapter of the Sierra Club 
Appalachia-Science in the Public Interest 
Coalition for Affordable, Safe Energy (Cincinnati, Ohio) 

Applicants oppose acceptance of these briefs, pointing out that there 
is no provision in the Rules of Practice which authorizes them and that, 
substantively, they constitute general statements of concern rather than 
legal briefs. Staff does not object to their consideration. 

We agree with Applicants' characterization of the substantive nature 
of these briefs. Given their nature, we see no obstacle to their accep
tance under 10 C.F.R. § 2.715(a). 

B. Responses to the MVPP Motion 

The City of Mentor, participating in this proceeding pursuant to 10 
C.F .R. § 2.715 (c), filed a brief response in which it points out that 
MVPP's motion is based on allegations of corporate mismanagement 
and quality assurance breakdowns which took place after the hearings on 
safety-related construction contentions had been concluded. In these 
circumstances, Mentor takes the position that the Commission should 
be less concerned with procedure than with protection of the public. 
Mentor characterizes the latter consideration as the real issue and urges 
that MVPP's motion be granted. 

c. Existence of Disputes 

In its motion and reply brief, MVPP spends much time arguing that 
there are disputes over material, significant facts. MVPP concedes that it 
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is not necessary to trigger a hearing if the contentions are frivolous or in 
essence only "fishing expeditions." However, MVPP argues strenuously 
that such is not the case here,' and requests the opportunity for discov
ery in order to demonstrate this proposition should the Board doubt it. 

Applicants do not take issue with this argument. We have no doubt 
that disputes over material, significant facts exist between MVPP and 
Applicants, and that these disputes are indeed vehement ones. We do 
doubt whether any major disputes exist between MVPP and Staff, given 
Staff statement that: 

if ... the basic allegations of the MVPP Contentions were to be litigated in the 
Zimmer operating license proceeding, the Staff position would be to agree in general 
with the substance of the contentions. 

(Staff answer at 12.) 

D. The Five Criteria of 10 C.F.R. § 2.714(a) 

1. Good Cause/or Failure to File on Time 

In evaluating the "good cause" criterion as applied to the instant 
motion, it is first necessary to consider the relationship of this motion to 
MVPP's 1982 motion. We have already noted (supra p. 647) MVPP's 
concession in its reply brief that the instant motion does not seek recon
sideration of our ruling that the 1982 motion was inexcusably late. 
Rather MVPP wishes the 1983 motion to be viewed as a new effort to 
reopen the record based on new information. 

In this connection, it is interesting to compare MVPP's characteriza
tion of the eight contentions in its 1983 motion with its characterization 
in the reply brief. On page 6 of its 1983 motion, MVPP states: 

Last May 18 [May 18, 19821 MVPP submitted eight contentions for litigation in 
licensing hearings. During the previous year MVPP has obtained considerable evi
dence to further refine, expand and strengthen the contentions. The original conten
tions are again presented below, refined with additional illustrations learned since 
May 18, 1982. The basis for each contention is the evidence in the previous MVPP 
submissions .... Examples of additional supporting evidence are attached, as 
specified. 

Thus the motion clearly sets forth that MVPP is not submitting new 
contentions, but rather refinements of the original contentions based on 
new information obtained since the original contentions were advanced. 

However, after receiving Applicants' and Staffs opposition, this char
acterization of the contentions changed. 

'MVPP asserts that "[t)here is virtually unanimous disagreement" in this case. (MVPP motion at 38.) 
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MVPP concedes that the new contentions are similar to the old in that they have 
identical titles. But the staff has missed the point. The titles of the contentions are 
merely a means to organize the issues in an across-the-board QA breakdown. 
MVPP organized the information by dividing it into eight contentions. The informa
tion could have been organized as one contention - C.F.R. Part SO, Appendix B -
or as 18 contentions, according to the specific criteria in Appendix B. In short, the 

. general subject titles of the contentions are merely of cosmetic significance. . 

MVPP also concedes that the new contentions included the examples that could be 
identified and alleged last year. That is unavoidable, because the problems have not 
been solved. The distinction is that the new evidence gathered since last May 18, 
and the new instances of illegality during the last year, qualitatively change the 
scope and nature of the QA abuses MVPP is challenging, as well as the fundamental 
conclusions: Instead of being quality indeterminate, Zimmer is quality 
condemnable. (Supra. at 3). MVPP was not even familiar last year with many of the 
specific concerns now covered by the contentions. Many of the abuses MVPP seeks 
to challenge had not yet occurred. 

To analogize, a newborn baby is not "identical" to the same person as an adult, 
even though the genes and last names are the same. In short, this year's 8 conten
tions sprang from the same "family" as those proposed last year. But they are dif
ferent generations, not twins. The staffs inability to recognize this distinction leaves 
its analysis largely irrelevant. [Footnote omitted.l . 

MVPP reply brief at 35-36. 
And, in characterizing new evidence purportedly obtained between 

the filing of the motion in 1983 and the reply brief, MVPP states: 

In some instances, the new evidence pertains to significant additional quality assur
ance (QA) violations. In other cases, the new evidence offers illustrative examples 
to rebut or demonstrate the inadequacy of applicant's responses to the NRC's 
September 23, 1982 Demand for Information ..•. 

(Reply brief at 3.) Nonetheless, MVPP maintains that this new informa
tion alone offers sufficient justification to reopen the record. (Reply 
brief at 2.) 

Because of the diITerent emphasis in MVPP's characterization of its 
contentions, and because MVPP has abandoned its eITorts to obtain 
reconsideration of LBP-82-54 holding the 1982 motion inexcusably late, 
we have carefully compared the contentions advanced in 1982 with their 
1983 versions: In so doing, we have examined whether the 1983 versions 
do in fact raise significant new quality assurance violations not con
templated by the 1982 contentions. Our findings in that regard follow. 
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Contention }4 

CG cl E and Its contractors have failed to maintain srif./icient quality assurance controls 
to ensure that the as-built condition of the plant reflects the final version of a design that 
complies with all applicable regulations and requirements for public health and sqfety. as 
required by 10 C.F.R. 50. Appendices A and B. 

This Contention alleged in 1982 that construction had "proceeded on 
the basis of construction aids rather than final [approved] drawings" 
(1982 motion at 5), that design changes were not properly circulated, 
and that erroneous Design Document Changes were approved. 

In 1983, MVPP provided further specification of the allegations made 
in 1982. The principal new information relied on by MVPP is an evalua
tion in the NET ReportS of the design practices of Sargent and Lundy. A 
portion of this evaluation is quoted by MVPP on page 8 of its motion. 
The evaluation indicates that, taken individually, the concerns identified 
by the NET Report may be of minor significance. However, the NET 
Report concludes that the widespread nature of the concerns, when 
taken in the aggregate, necessitates the need to verify the quality of the 
design process. To do this, the NET Report recommended an indepen
dent design audit. (See § 2.5, p. 224 of the NET Report.) 

MVPP also relied in part on the NET Report in its letter to the Com
missioners of May 25, 1983, requesting that CG&E be removed from 
further control of the Zimmer quality assurance program. That letter is 
specifically referenced as support for this Contention. 

Contention 2 

CG & E and Its contractors have failed to maintain an adequate traceability system to 
Identify and document the history of all material. parts. components and welds. as required 
by 10 C.F.R. Part 50. Appendix B. Criterion Vl11. 

In 1982, MVPP alleged that it was not possible to trace the history of 
construction materials because of inadequate blueprints, damage to the 
materials, inadequate records, and inadequate identifying markings. 
MVPP concluded that there was little basis to rely on the existing trace
ability system. 

In 1983, MVPP provided further specification to this contention. 
Among other things, MVPP points to a decision to require traceability 

4 The wording of the contentions is taken from the MVPP reply brief. 
S Report of the NRC Evaluation Team on the Quality of Construction at the Zimmer Nuclear Power 

Station. NUREG-0969, April 1983. 
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of material only to the point of receipt rather than the point of use. 
MVPP alleges that the full scope of this problem is unknown. 

MVPP supports its 1983 motion with a general reference to the NET 
report and certain affidavits which would be furnished if a protective 
order were entered. It is not clear whether these affidavits were in fact 
among those submitted with MVPP's reply brief. 

Contention 3 

CG II E and Its contractors have /alled to maintain an adequate quality assurance pro
gram/or vendor purchases. as required by 10 C.F.R. Part 50. Appendix B. Criterion VIl. 

In 1982, MVPP alleged that vendors were improperly placed on the 
Approved Vendor List, that vendor products were inadequately inspect
ed and accounted for and inadequately segregated from materials fab
ricated on site, and that "non-essential" vendor materials were im
properly upgraded to "essential." 

The 1983 motion simply puts more meat on the bones of the 1982 
allegations. 

Contention 4 

CG II E and Its contractors have failed to maintain an adequate quality assurance pro
gram to Identify and correct construction deficiencies. as required by 10 C.F.R. Part 50. 
AppendixB. 

In 1982, MVPP alleged that the quality assurance program suffered in 
the following respects: 

1. lack of adequate manuals; 
2. inadequate training; 
3. inadequate staffing prior to the establishment of the Quality 

Confirmation Program; 
4. inadequate inspections and audits; 
S. lack of good faith efforts to comply with audit recommenda

tions; 
6. corrective actions which were prospective only; and 
7. lack of independence for the QA/QC departments. 

The 1983 motion adds considerable detail to these allegations chiefly 
by citing illustrations from the welding program. It relies to a great 
extent on the NET Report. The motion alleges that the qualifications of 
QA/QC personnel were suspect; that proper procedures, when in effect, 
were circumvented; that QA records were inadequately controlled; that 
corrective actions failed to prevent the recurrence of problems; that 
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equipment was improperly maintained; and that tests were improperly 
conducted. 

Additionally, MVPP in its reply brief, relies on the Nolder affidavit ex
ecuted on July 6, 1983 to further document its allegations concerning 
the quality assurance program. This affidavit apparently represents a 
source of information only recently available to MVPP. However, the 
allegations of the affidavit serve only to illustrate allegations made in 
MVPP's 1982 motion. 

Contention 5 

CG & E and Kaiser Jailed to maintain adequate controls to initiate. process and respond 
to Internal Noncortformance Reports ("NRs·) identifying violations oj internal or govern
ment requirements. 

In 1982, MVPP relied on the November 1981 I&E Report (IE Report 
No. 50-358/81-13, November 2, 1981) to support this contention. 
MVPP alleged that QA inspectors were ordered not to write NRs on pro
cedural deficiencies, that it was otherwise unreasonably difficult to issue 
NRs, that an elaborate system of reports on nonconforming conditions 
essentially avoided accountability, and that NRs were improperly voided 
so that many unknown deficiencies exist. 

The 1983 motion elaborates on the 1982 allegations and relies for 
additional support on the NET Report. 

Contention 6 

CG & E and Kaiser have engaged in illegal retaliation against QAIQC personnel who at
tempt diligently to perform their duties or who disclose QA deficiencies outside the chain oj 
command. In violation oj 10 C.F.R. Part 19 and Part 50. Appendix B. Criterion 1. 

In 1982, MVPP alleged various acts designed to discourage the proper 
discharge of QA/QC duties. These included physical and verbal attacks, 
as well as adverse personnel actions. Retaliatory action was also alleged 
to have been taken against organizations. 

The 1983 motion and reply brief elaborate on the 1982 allegations and 
assert that retaliatory actions against conscientious QA personnel con
tinue undiminished. 
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Contention 7 

Reforms Imposed by the April 8, 1981 Immediate Action Leiter ("IAL 0), such as the 
Quality Cort/irmation Program ("Qcr), have been [sic] inherently and empirically failed 
to adequately mitigate or solve the serious consequences of the QA breakdown at Zimmer. 

In 1982, MVPP found fault with the QCP on the following grounds: 
1. Too much discretion vested in CG&E; 
2. The program is an audit, as opposed to a complete reinspection 

of all safety systems; and 
3. The program is limited to deficiencies identified by NRC. 

The 1983 motion elaborates on the 1982 allegations and adds a new 
element - an inherent conflict of interest on CG&E's part. The motion 
alleges that, as a result of legal proceedings, CG&E faces a conflict in 
that discovery of construction defects important to safety may well com
promise its position in those proceedings. 

The proceedings in question are a shareholder derivative action,6 rate 
proceedings before the Ohio Public Utilities Commission, and demands 
for arbitration (and civil litigation growing from those demands) by 
CG&E's partners, 'Dayton Power and Light Company and Columbus 
and Southern Ohio Electric Company.7 

While it may well be true that the legal proceedings cited by MVPP 
could provide motivation to CG&E, in defending its management of 
Zimmer, to overlook deficiencies in construction, other consequences 
flowing from the discovery of deficiencies provide equal or greater moti
vation in the same direction. The simple fact that construction deficien
cies may delay the commercial operation of a nuclear power plant - in 
addition to the possibility that they may prompt enforcement action -
probably provides the most powerful incentive not to discover 
deficiencies. 

For this reason we do not view MVPP's allegations that the QCP has 
been "fundamentally compromised" (I983 motion at 28) by these legal 
proceedings as raising new matters which should be litigated at this late 
date. Moreover, we note that the allegations with regard to this conflict 
appear to be an amplification of MVPP's complaint in the 1982 motion 
that the QCP vests too much discretion in CG&E. (See 1982 motion at 
13.) Rather than seeking that CG&E's responsibilities under the QCP 
be more precisely defined in order to "guarantee a full solution for a 

6 E/ros v. Dickhoner, No. C·I·82·1310 (S.D. Ohio, U.S.D.C., filed November IS, 1982); a copy of the 
complaint is Exhibit 4 to Exhibit 2 to the 1983 motion. Exhibit 2 to the 1983 motion is a May 25, 1983 
letter to the Commissioners written by GAP on behalf of MVPP. 
7 See Exhibit I to Exhibit 2 to the 1983 motion. 
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quality assurance program 'totally out of control' " (1982 motion at 14), 
MVPP has simply escalated its demand to removal' of CG&E's 
responsibilities. Hence we view the alleged conflict as new information 
pertaining to an old demand. 

Contention 8 

CG & E lacks the necessary character and competence to operate a nuclear power plant. 

This contention is, according to MVPP, the most significant of its 
eight contentions (see MVPP's reply brief at 16 n.7). It alleges that 
CG&E lacks the necessary character and competence to operate a nuclear 
power plant, relying on Houston Lighting and Power Co. (South Texas 
Project, Units 1 and 2), CLI-80-n, 12 NRC 281 (1980). 

In 1982, this contention asserted that "[t] he most charitable explana
tion for the massive QA breakdown is that CG&E abdicated its duty to 
devise a technically competent QA program and to monitor that 
program." (1982 motion at 15.) This, MVPP had alleged, is sufficient 
ground to deny the operating license. 

The 1982 motion further alleges that CG&E dominated the quality 
assurance program and relegated it to a secondary role vis a vis the con
struction program. As to character, the 1982 motion alleged that specific 
public statements issued by CG&E about the quality assurance program 
and about specific hardware, defects were at best inaccurate. 
Additionally, the motion pointed to inaccurate and misleading state
ments made by CG&E and its construction contractor, Kaiser, 
Engineers, Inc. (KEn to NRC, raising the possibility 'that some of these 
may have been intentional. The motion concluded with references to a 
then-suspended criminal investigation of CG&E's conduct and onsite 
illegal activities of construction workers. . 

The 1983 motion adds meat to the bone's of the 1982 allegations and 
alleges that, rather than improve, CG&E's conduct has in fact become 
worse. 

On August 26, 1983, MVPP filed a motion for leave to submit,addi
tional new evidence in support of its contentions. This new evidence 
consists of material apparently generated on an investigative trip by 
MVPP's counsel concluded on August 19 and a review of the Torrey 
Pines Technology Report on CG&E's management of the Zimmer proj
ect which was received by MVPP on August 24. The motion also reiter
ates MVPP's arguments in favor of discovery as a means to demonstrate 
that genuine disputes exist on significant safety matters. Finally, the 
motion requests that we review two NRC investigations related to 
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Zimmer which are not yet publicly available. These are identified as "1) 
the investigation by Administrative Law Judge Helen Hoyt of Thomas' 
Applegate's allegations of misconduct by the Office of Inspector and 
Auditor during a 1981 investigation at Zimmer; and 2) the ongoing 01 
investigation of Zimmer performed primarily by Mr. John Sinclair 
[footnote omitted»." (Motion at 9.) MVPP believes these investigations 
to be highly relevant to its contentions. 

The new evidence generated by counsel on his investigative trip has 
been summarized by contention ,in the motion. It pertains to Conten
tions 2, 3, 4, 6, and 8. We have reviewed this information in light of the 
allegations contained in MVPP's 1982 motion to admit these 
contentions. We find nothing in it which is not within the contemplation 
of the 1982 contentions. Hence our conclusions stated above are not 
affected. 

The same holds true for the Torrey Pines Report. MVPP, in fact, 
finds the report's conclusions add support to and confirm its 
contention's, but does not allege 'that it constitutes new material not con
templated by its conteritions. 

Because we have ruled that disputes exist between MVPP and 
Applicants, supra, at p. 649, there is no need for discovery on that point. 

Further, we decline to review the two reports cited by MVPP. We 
have reviewed the Commission's Statement of Policy on Investigations 
and Adjudicatory Proceedings (48 Fed. Reg. 36,358 (1983» cited by 
MVPP. We do not believe that Statement is applicable to the circum
stances presented here. The Statement is clearly applicable to informa
tion generated in investigations that is material to issues in controversy 
in an adjudication. While the investigative materials cited by MVPP may 
well be relevant and material to its proposed contentions, those conten
tions have not yet been admitted in this proceeding. Hence they are not 
issues in controversy to which the investigative material is relevant and 
material, and the Policy Statement is accordingly not applicable. 

With the preceding a~ background, MVPP's showing of "good cause" 
may be evaluated. Preliminarily to that evaluation, it should be noted 
that the issues which MVPP seeks to raise are indeed serious ones. This 
fact was specifically noted by the Staff in its support of MVPP's 1982 
motion, and was recognized by this Board in LBP-82-54 (see 16 NRC at 
214) and the Commission in CLI-82-20 (see 16 NRC at 110). In 
MVPP's view, the issues are more serious now than they were in 1982. 
Be that as it may, we have'made no attempt to determine degrees of 
seriousness. In their 1982 form, the contentions were serious matters ap
propriate for an adjudicatory hearing. They are no less so in 1983. Our 
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inquiry, in evaluating "good cause," is to determine whether MVPP has 
now raised matters not within the contemplation of the 1982 contentions 
for which there is "good cause" to justify MVPP's untimely filing. Be
cause MVPP has conceded that it is too late to take advantage of the op
portunity afforded by CLI-83-4 to seek reconsideration by us of our 
1982 holding in LBP-82-54 that MVPP had not met the standards neces
sary to admit late contentions, that holding stands. 

MVPP addresses the five criteria of 10 C.F.R. § 2.714(a) governing ad
mission of late contentions. With respect to'the first criterion, failure to 
file in a timely fashion, MVPP first asserts that it was entitled to rely on 
the Staff to deal with the situation at Zimmer and consequently was 
under no obligation to file its contentions until it had received and veri
fied information indicating that the Staff apparently was not uncovering 
significant portions of the quality assurance problems. This argument ap
pears to refer more to the.1982 motion than the instant motion. 

With respect to the delay in filing the instant motion, MVPP asserts 
that: first, much of that time was consumed by Commission considera
tion of the matter; second, it has been conscientiously participating in 
the Commission's so-called third party program, a matter more fully dis
cussed under the second criterion; third, it was entitled to a reasonable 
period of time to review Applicants' response to Staff's demand for in
formation with respect to MVPP's petition to halt construction; and 
fourth, it had good cause to delay its decision on whether to again seek 
hearings until receipt in mid-May of the Staffs April NET Report 
which, MVPP alleges, provides additional support for its contentions.8 

Applicants mount a generalized attack on this showing and MVPP, in 
its reply brief, has responded in kind. Th'eir arguments go to the reason
ableness of the timing of MVPP's attempts to have its contentions taken 
up in this proceeding. We do not discuss these arguments because we be
lieve that the disposition of the "good cause" criterion is governed by 
the Commission's decision in Duke Power Co. (Catawba Nuclear 
Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983); This decision 
was rendered after Applicants' answer was filed but before MVPP's 
reply brief. In their answer, Applicants relied on the Appeal Board's 
Catawba decision (ALAB-687, 16 NRC 460 (1982» which was 
reviewed in CLI-83-19. Although MVPP attacked Applicants' reliance 
on ALAB-687 and argued that ALAB-687 in fact supported its position, 
it did not discuss CLI-83-19. 

8 Because StaIT limited its response to MVPP's motion to a discussion of whether MVPP had shown 
good cause for a tardy petition for reconsideration, it is irrelevant to the ensuing discussion. 
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In CLI-83-19, the Commission stated two basic principles governing 
intervention in NRC proceedings. The first principle requires one who 
invokes the right to participate to accept the obligations of participation. 
The second principle is that there is a substantial public interest in the 
efficient and expeditious conduct of those proceedings. (17 NRC at 
1048.) From these principles, the Commission reasoned: 

Taken together, 'these principles require intervenors to diligently uncover and 
apply all publicly available information to the prompt formulation of contentions. 
Accordingly, the institutional unavailability of a licensing-related document does 
not establish good cause for filing a contention late if information was available 
early enough to provide the basis for the timely filing of that contention. 

Turning now to the specific subject areas raised by the participants, we have the 
following observations: 

1. Safety-Relllted Contentions 

It is well established that the Applicant carries the burden of proof on safety 
issues. Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-283, 2 NRC II, 
17 (1975). Thus, the FSAR is the central document for the formulation of safety 
contentions. Should the subsequent issuance of the SER lead to a change in the 
FSAR and thereby modify or moot a contention based on that document, that con
tention can be amended or promptly disposed of by summary disposition or a 
stipUlation. However, the possibility that such a circumstance could occur does not 
provide a reasonable basis for deferring the filing of safety-related contentions until 
the staff issues its SER. 

(17 NRC at 1048-49.) 
We find the above discussion fully applicable to MVPP's showing of 

good cause. We have compared the 1983 contentions to the 1982 conten
tions and find ourselves in agreement with MVPP's statement in its 
1983 motion that the evidence it has gathered "further refine[sl, 
expand[s] and strengthen[s] [the 1982] contentions." (1983 Motion at 
7.) We are unable to find any allegations in MVPP's reply brief, the af
fidavits accompanying it, or its August 26 motion which raise new mat
ters not within the contemplation of the 1982 contentions. As we held 
in LBP-82-S4, these contentions clearly could have been raised at least 
as early as the end of 1981, if not earlier. MVPP's justifications for again 
advancing these contentions in 1983 simply do not pass muster. 

2. The Availability 01 Other Means to Protect Petitioner's Interest 

MVPP devotes considerable time to discussing this second criterion. 
Its position is perhaps best summed up by the following statement from 
page 46 of its motion: 
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MVPP's proposed contentions fill in the holes left by the other responses to Zim
mer's QA breakdown, In combination, hearings and other remedies olTer a complete 
program, Without hearings, the other responses combined will leave major ques
tions unresolved, and will exempt significant policy decisions from public 
a~ountability, 

MVPP then goes on to explain the shortcomings it finds in the "other 
responses to Zimmer's QA breakdown." Initially, it notes that in its 
view the Commission's commitment to maintain close oversight of,the 
Staff's efforts in this connection is n'o longer in effect. In support of its 
view, MVPP cites the Commission's broad delegation to the'Regional 
Administrator of Region III to supervise compliance with the Commis
sion's Order to Show Cause (CLI-82-33, supra) contained in Section 
IV.B of that Order. MVPP goes on to assert that, in the absence ofCom
mission involvement, there needs to be a forum to examine Staff 
practices. It questions the Staff's policy of permitting the lead Applicant 
(CG&E) to maintain control of the quality confirmation program (QCP) 
and the QA program, alleging that this perpetuates an "empirical failure" 
and a structural conflict of interest in light of CG&E's litigation with its 
partners (motion at 47). 

MVPP then made the following allegations: 
First, while not challenging Torrey Pines Technology's competence or 

objectivity to conduct the management review and quality verification 
program, MVPP asserts that "U]t is unrealistic to expect that a new or
ganization can assimilate and evaluate the massive organizationa:t break
down at Zimmer in a few months sufficiently to do more than comple
ment licensing hearings" (motion at 48). 

Second, Torrey Pines' ·substantive contribution would likely constitute 
an addition to MVPP's review rather than a substitute for it. 

Third, Torrey Pines lacks the authority to enforce its findings; instead 
it is to make recommendations to CG&E which in turn will make deci
sions subject to Staff approval. MVPP finds this no substitute for licens
ing hearings. 

Fourth, MVPP views the Commission's Order to Show Cause halting 
construction as a direct response to its eight proffered contentions. It 
also views the fact that that Order permits CG&E to remain in control of 
the QA program as a means of bypassing many of its concerns embodied 
in those contentions. 

Fifth, MVPP alleges that CG&E's control permits it to retain control 
of the substantive findings. 

Sixth, the opportunities for MVPP to informally participate in the 
Staff's review activities are an inadequate substitute for hearings. 
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MVPP thus concludes that the plan of action put in place by the Com
mission's Order to Show Cause cannot fully protect its interest. It then 
asserts that the Commission's reliance, in part, on its confidence in an 
enhanced Staff review program as a reason for its decision not to permit 
hearings no longer supports that decision. MVPP then enumerates 
twelve examples of alleged Staff misconduct beginning in December 
1980, in support of its assertion. While disavowing any intent to use 
hearings before this Board as a means to review the Stairs program, 
MVPP concludes that such hearings would be a valuable addition to the 
Stairs efforts, citing ten specific construction deficiencies brought to its 
attention since last August. 

Finally, MVPP reviews Zimmer proceedings before other fora and 
concludes that none offers a substitute for hearings before this Board. 

Applicants' response to these arguments boils down to assertions that 
Staff is adequately protecting MVPP's interests, that 10 C.F.R. § 2.206 
has and can in the future be utilized by MVPP, and that a hearing could 
result in no more relief for MVPP than is currently being afforded it as a 
result of the Commission's Order to Show Cause and various Staff 
efforts.9 

In its reply brief, MVPP takes sharp issue with these assertions. We 
agree with MVPP. The question which must be answered in connection 
with this criterion is whether there are presently existing alternate 
means by which MVPP's interest will be protected. Puget Sound Power 
and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), 
ALAB-559, 10 NRC 162, 170 (1979). 

While it may well be that Staff is competently discharging its duty to 
protect the public interest generally, it is difficult to assert that Staff is 
adequately protecting MVPP's interest in light of MVPP's criticisms of 
the Staffs activities. Certainly Stairs program provides no effective 
means by which MVPP can call Staff to account. The hearing process 
was designed to and does provide such a forum. Through the hearing 
process, organizations such as MVPP can and do subject Staff and appli
cant activities to public scrutiny of an intensity not otherwise available 
and to the judgment of an independent tribunal. 

We recognize that 10 C.F.R. § 2.206 provides an alternate means to 
protect its interests which MVPP has and can again use. We think, 
however, the fact that it is a remedy largely controlled by the Staff 
(subject to Commission review) which does not necessarily provide for 
an adjudicatory hearing makes it inadequate in the circumstances of this 
case. Given the intensity of MVPP's involvement, the extent of its 

9 StafT agrees with this)ast assertion. See StafT answer at 12·13. 
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efforts .. and the nature of its claims, we believe that, in all probability, 
its interests can only be protected through adjudication. 

We emphatically disagree with Applicants' and Staff's assertion that 
we could provide no more' relief to MVPP than is already being 
provided. As noted above, subjecting Applicants'and Staff's activities to 
the hearing 'process not only provides public scrutiny of those activities 
but the opportunity to MVPP to have the adequacy of those activities 
and the necessity for remedies which it deems necessary judged by an in
dependent tribunal. Our conclusion stated in LBP-82-S4 bears repeating: 

Further, we do not believe that Applicants are correct in their position that hear
ings on these contentions would be counterproductive to or at least ineffectual for 
improving the implementation of the Zimmer QA program as Applicants seem to 
assert. To, the contrary. we believe that a full public airing of this matter will not 
only contribute to public confidence. but will also strengthen the QA program. Sub

'jecting this program to the scrutiny of the Commission's adjudicatory process can 
only contribute, not detract, to reasonable assurance that the public health and 
safety will be protected. 

16 NRC at 215. 
We find this criterion weighs in MVPP's favor. 

3. 'The Ext~nt to Which MJ'PP May Reasonably Be Expected to Assist 
, in Developing a Sound Record ' 

MVPP points to its past accomplishments in identifying problems with 
the Zimmer quality assurance program. Applicants note that while 
MVPP has demonstrated a facility for collecting large numbers of 
documents, it has not shown that it is technically qualified in the field of 
quality assurance. Applicants also assert that most of these documents 
were generated by Applicants, their contractors, and NRC Staff. To this 
charge, MVPP asserts that it is through MVPP's efforts that Applicants 
have been' foiled in their attempts to withhold information. MVPP also 
points to twenty-eight affidavits it has garnered. 

MVPP certainly has demonstrated its ability to amass large quantities 
of,documents which 'are relevant to quality assurance problems. The 
documents are, however, largely undigested and consequently difficult 
to review in a systematic fashion. This, coupled with MVPP's tardiness 
in pursuing its procedural rights, causes us to discount to some degree 
its ability to assist in developing a sound record. Nonetheless, we must 
conclude that this criterion weighs in MVPP's favor. 
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4. The Extent to Which MVPP's Interest Will Be Represented by 
Existing Parties 

MVPP asserts that no other party to this proceeding has or will repre
sent its interests. Applicants assert that Staff has and will do so. The con
siderations raised by this criterion are dealt with in our discussion of the 
second criterion. We find that this criterion weighs in MVPP's favor. 

5. The Extent to Which MVPP's Participation Will Broaden the 
Issues or Delay the Proceeding 

In addressing the fifth criterion, MVPP acknowledges that acceptance 
of its contentions will broaden the scope of the proceeding. However, it 
asserts that they will not necessarily delay the date of operation of the 
facility and could conceivably accelerate that date by helping "to ensure 
that the current quality verification program is definitive." (Motion at 
61.) 

Applicants point out, correctly, that MVPP's participation will signifi
cantly broaden the issues in and delay the completion of this proceeding. 
They do not address the question whether MVPP's participation would 
also delay operation of the facility. In response, MVPP asserts the delay 
in operation will be warranted and in fact mandated by the sorry state of 
affairs in this case, citing, Vermont Yankee Nuclear Power Corp. 
(Vermont Yankee Nuclear Power Station), ALAB-124, 6 AEC 358,365 
(1973). 

While it is true that admission of these contentions will broaden the 
issues and delay the completion of the proceeding, it is questionable 
whether it will delay operation of the plant. By letter of June I, 1983, J. 
Williams, Jr., of CG&E, informed H. Denton, NRC, that while it was 
not then possible to provide a definitive fuel loading date, for purposes 
of scheduling licensing activities CG&E was estimating a fuel loading 
date in the fourth quarter of 1984. It therefore seems entirely possible 
that litigation of MVPP's eight contentions might not affect Applicants', 
fuel loading date. Cf, CLI-82-20, 16 NRC at 117-18 (Dissent of Com
missioner Asselstine). We conclude that this criterion does not weigh 
against MVPP and may weigh in its favor. However, in light of the un
certainty surrounding the resumption and completion of construction, it 
is not possible to be more definitive. 

E. The Balance of the Five Criteria 

We conclude that the overall balance of the five criteria tips against 
MVPP. While only the first criterion weighs against MVPP's interest, it 

662 



must be deemed controlling. These contentions should and could have 
been advanced long ago. Nothing new has been presented which is out
side the contemplation of the original contentions. 

In'this circumstance, MVPP must make a compelling showing on the 
other four criteria in order to be successful. Mississippi Power & Light Co. 
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 
(1982). It has made such a showing only with respect to the second and 
fourth criteria. 

While we do not mean our conclusion to indicate that we do not ap
preciate the seriousness of the issues raised, we must nonetheless give 
meaning to the Commission's rules. The delay in filing these contentions 
hits'Deen great; and although the issues are serious, seriousness of an 
issu{does not 'imply that' the party raising it is somehow forever exempt
ed from I the' Rules of Practice. The Rules serve the salutary purpose of 
ensuring a fair and orderly' procedure. The Commission has stated: 

~ ,.' . " , ~ 

Fairness to all involved in NRC's adjudicatory procedures requires that every par
ticipant fulfill the obligations imposed by and in accordance with applicable law and 

, ' Commission regulations. 

l' : f ~,' .' ", , I,' 

Statement oj Policy on Conduct oj Licensing Proceedings, supra, 13 NRC at 
454:", 

MVPP has not fulfilled those obligations. Its administrative remedies 
therefore are now limited to 10 C.F.R. § 2.206. 

"OJ '. • 
F: " Standards' Applicable to Reopening Records 

'': '-:',' '.,' - . 
,Both MVPP ,and Applicants have addressed the standards applicable 

to, the ,reopening of closed records. In LBP-82-54, we expressed doubt 
that those standards are applicable to this case. Our doubt sprang from 
the, fact that none of the contentions had previously been litigated. The 
standards for reopening -records seem to be best applied to situations in 
which a previously litigated matter is the subject of the motion. 

While we do not perceive any useful purpose to be gained by applying 
these, ,standards in addition to the standards' applicable to tardy 
contentions, ,cj. Long Island Lighting Co. (Shoreham Nuclear Power 
Station; .Unit 1), LBP-83-30, 17 NRC 1132, 1143 (1983), because the 
former standards are largely encompassed by the latter, the Commission 
has held that both must be considered. Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-82-39, 16 
NRC 1712, 1714-15 (1982). 
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MVPP and Applicants both rely on their discussions of the five criteria 
for their arguments on this point. Based on our discussion of the five 
criteria, we find that the standards for reopening records have not been 
met. 

G. Contentions and Sua Sponte Authority 

Before closing our discussion of MVPP's attempt to have its eight con
tentions admitted, we believe it appropriate to address the contentions 
themselves. 

When we raised these contentions as Board issues in LBP-82~54, we' 
did so with the understanding that the contentions were indeed broad 
and that it would be necessary to further refine them in order to properly 
manage the proceeding. By raising the contentions as Board issues,' 
rather than as issues raised by a party, we gained control of, the conten
tions and were in a position to refine them so as to properly manage the 
proceeding. to 

We point this out because, in our view; the contentions still need that 
refinement. In their present state, the contentions are largely open
ended. If litigated, virtually any new development in the quality assur
ance area would become relevant. Consequently, if they were to be 
litigated, the Board would be faced with a virtually open-ended review of 
the Zimmer quality assurance situation. 

We do not mean to rule that the contentions are inadmissible. Indeed, 
while we have not specifically addressed this aspect of the contentions, 
we note that the contentions do raise matters which are litigable in NRC 
proceedings and that consequently this requirement of the regulations 
has been met. Rather, we mean only to offer our observation that, 
should MVPP be found to have satisfied the 10 C.F.R. § 2.714(a) 
criteria, and the standards for reopening the record, attention must be 
given to the contentions'to properly narrow and refine them so that the 
ensuing litigation will be manageable. 

MVPP has again asked that we raise the eight contentions as Board 
issues (see motion at 1-2, 41), We decline to do so. 

When we raised these 'contentions as Board issues in LBP-82-54, we 
did so because we believed that the standards of 10 C.F.R. § 2.760a were 
fully met in the circumstances of this case. Lively disputes existed with 
regard to serious safety issues which had been raised by a party, but 
which failed to satisfy the procedural requirements of the Rules of 

to While we have not examined it carefully. we note that Applicants have raised another potential dif· 
ference between sua sponte issues and admitted contentions, This is recited at p, 647, supra. 
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Practice. Thus, under the mandate of the aforementioned provision of 
the rules: 

Matters not put into controversy by the parties will be examined and decided by the 
presiding officer only where he or she determines that a serious safety ... matter 
exists. 

we felt compelled, upon being asked to do so, to raise these contentions 
as Board issues. Cj. 10 C.F.R. Part 2, Appendix A, § VIII(b). 

The Commission, in CLI-82-20, disagreed, citing the intensive activi
ties of the Staff with regard to the subject matter of the contentions. We 
are not persuaded from MVPP's motion that anything has transpired 
since the issuance of LBP-83-54 which would lead to the conclusion that 
the Commission would hold a different view of the matter now. Conse
quently we deny this aspect of MVPP's motion. 

ORDER 

In consideration of the foregoing, it is this 15th day of September 
1983, hereby ORDERED: 

1. This Board has jurisdiction of MVPP's Motion to Reopen the 
Record for Admission of Eight Contentions on Quality Assur
ance and Character and Competence; 

2. The aforesaid motion is denied; 
3. All pending motions ancillary to the aforesaid motion are 

denied as moot; and 
4. This Memorandum and Order terminates MVPP's right to par

ticipate in this proceeding. In accord with Toledo Edison Co. 
(Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 
758 (1975) and 10 C.F.R. § 2.714a, this Memorandum and 
Order may be appealed to the Atomic Safety and Licensing 
Appeal Board by the filing of a notice of appeal and accompany
ing brief within ten (10) days of the date of its service. 
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Judges Hooper and Livingston concur but were unavailable to sign 
this Memorandum and Order. 

Bethesda, Maryland 
September 15, 1983 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

John H Frye, III, Chairman 
ADMINISTRATIVE JUDGE 

I .1, 
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, , ' Cite as 18 NRC 687 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

, LBP-83-59 

ATOMIC SAFETY AND LICENSING BOARD 

, . 

In the MaHer of 

Before Administrative Judges: 

Herbert Grossman, Chairman 
Glenn O. Bright 

Dr. Jerry Harbour 

, Docket No. 50-480-CPA 
(ASLBP No. 83-485-02-CPA) 

-WASHINGTON PUBLIC POWER 
SUPPLY SYSTEM, et a/. 

(WPPSS Nuclear Project No.1) September 21, 1983 
.', 

Upon uncontested motion of intervenor o~ganization and without bal
ancing the five factors of 10 C.F.R. § 2.714(a)(1), the Licensing Board 
accepts the withdrawal of affidavit of the only authorizing member with 
standing, accepts the authorizing affidavit of a new member with 
standing, and affirms the cO,ntinuation of the proceeding. 

RULES OF PRACTICE: INTERVENTION PETITION 
(PLEADING REQUIREMENTS) 

The representation in the petition that the interests of the organization 
are predicated on the interests of members with standing, but not the 
i.dentities of those members, is a material part of the petition. 

, , 

RULES OF PRACTICE: AMENDMENT TO INTERVENTION 
PETITION 

A change in the identities of the authorizing members of an organiza
tion is not a material 'change that requires an amendment of the petition 
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to which the five-factor test of 10 C.F.R. § 2.714(a)(1) would be 
applicable. 

RULES OF PRACTICE: STANDING TO INTERVENE 

Once an organizational petition to intervene is granted, it is presumed 
that the class of authorizing members with standing continues to exist. 

MEMORANDUM AND ORDER 
(Accepting Withdrawal of Intervenor Member and Affirming 

Continuation of Proceeding) 

On August 26, 1983, Intervenor, Coalition for Safe Power (CSP), 
filed a "Motion to Amend Request for Hearing and Petition for Leave 
to Intervene Filed by Intervenor Coalition for Safe Power," requesting 
that the Board accept the membership affidavit of Larry L. Caldwell and 
permit the withdrawal of the membership affidavit of M. Terry Dana, 
which was attached to the original petition and was the only affidavit 
satisfying the requirements of standing. Mr. Caldwell has the requisite 
geographical standing but was not a member of the intervening 
organization when the petition was filed. Intervenor moved on the 
ground that the employer of M. Terry Dana has prevented him from 
working on certain scientific projects until such time as he demonstrates 
to them that he has no responsibility for the ongoing' nature of this 
proceeding. "Applicant and Staff have filed responses to the motion 
indicating that they do not object. 

The Board accepts the withdrawal of Mr. Dana's affidavit and the 
inclusion of Mr. Caldwell's, and affirms the continuation of this 
proceeding. 

MEMORANDUM 

Although each of the parties treated Intervenor's motion as a motion 
to amend the petition, only Staff has addressed the five-factor test of 10 
C.F.R. § 2.714(a)(1). Staff relies upon the requirement in 10 C.F.R. 
§ 2.714(a) (3) that, subsequent to 15 days prior to the holding of the 
special pi-ehearing conference, a petition may be amended only with the 
approval of the presiding officer based upon a balancing of those factors. 
Staff.weighs those factors and finds the balance favorable to Intervenor's 
proposed amendment. We do not agree with the parties that 
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Intervenor's motion constitutes a motion to amend the petition and, 
consequently, do not feel constrained to utilize the five-factor test of 
Section 2.714 (a)(1) , which we feel is not well suited, in any event, to 
the matter before us. 1 

We do not view the identities of the specific individual members of a 
petitioner organization whose interests are being represented by that 
organization as an integral and material portion of the petition to 
intervene. Any change in the membership, therefore, does not require 
an amendment of the petition. It is true that the petitioning organization 
must disclose the name and address of at least one member with 
standing to intervene so as to afford the other litigants the means to 
verify that standing exists. Houston Lighting and Power Co. (Aliens 
Creek Nuclear Generating Station; Unit 1), ALAB-S3S,.9 NRC 377, 
389-400 (1979). But there is no requirement that the identification of 
such a member or members be made in the petition to intervene or in 
an attached affidavit. We note that the provision in original Rule 
2.714(a), that a petition to intervene be accompanied by a supporting 
affidavit setting forth the facts pertaining to the petitioner's interest, was 
abolished effective May 26, 1978.43 Fed. Reg. 17,798 (1978) . 
. As we view the requirements of an organizational petition, it must 

assert that the interests of the organization are predicated on the 
interests of its members, at least one of which has the requisite standing 
to intervene. The identification of that member can be made 
independently of the petition, in another instrument or even orally. 
Once a member has been identified sufficiently to afford verification by 
the other parties and the petition to intervene has been granted, it is 
presumed that the organizational petitioner continues to represent 
individual members with standing to intervene who authorize the 
intervention. Although we do not have that case before us, we doubt 
that the death or relocation outside the geographical zone of interest of 
the only named members upon whom standing was based would defeat 
this presumption and require a further showing of standing. 

In this proceeding Intervenor's request for hearing did not itself name 
its individual members, but indicated that it had at least one member 
residing within a 20-mile radius of the WNP-l plant.2 Along with it, 
Intervenor filed three affidavits of individual members indicating their 
place of residence and their authorization to the Coalition for Safe 
Power to represent their interests before the NRC. Only the affidavit of 

lIt is directed primarily towards a late petition in which new contentions are raised. 
21f it had named Individual members. we would not consider such identification a material part of the 
petition •. 
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M. Terry Dana, who now wishes to withdraw, satisfied the geographical 
standing requirement. Although we do not consider that affidavit to be 
an integral part of the petition for hearing, the representation in the 
petition that CSP represents members with the requisite standing who 
authorize the representation of their interests is a material part of the 
request for hearing and is still valid. Since we have accepted the 
petition, it is presumed thereafter during the course of this proceeding, 
that CSP continues to represent members with the requisite interests. 

We do not take it upon ourselves to determine whether, or under 
what circumstances, the presumption that the class of individual 
members with standing continues to exist, can be defeated. It suffices 
for this proceeding that we accept Intervenor's representations th'aUhe 
class of members with standing that existed at the time the petition was 
filed continues to exist and is being represented by the Intervenor 
organization. There being no material change in the petition with the 
withdrawal of Mr. Dana's authorization and the addition of Mr. 
Caldwell's affidavit, there is no need to amend the petition and no cause 
to apply the five-factor test of 10 C.F.R. § 2.714(a)(l). As far as 
standing is concerned, the class of members with standing to intervene 
who have authorized Intervenor to represent its interests, as 
represented in the petition for hearing, presumptively and factually 
continues to exist.J 

ORDER 

For all the foregoing reasons and based upon a consideration of the 
entire record in this matter, it is, this 21st day of September 1983, 

ORDERED 
That M. Terry Dana shall be considered as withdrawing his 

authorization of the petition for hearing and that Larry Caldwell shall be 

J Cj. Gulf States Utilities Co. (River Bend Station. Units 1 and 2), ALAB-3S8, 4 NRC SS8 (1976) in 
which an inactive intervenor who had failed to respond to a Board order was dismissed from the 
proceeding. The Appeal Board found that the intervenor change of residence to pn area not in proximity 
to the reactor, coupled with a virtual failure on his part to assume a significant participational role in the 
proceeding, made it dimcult to discern a useful purpose in allowing the intervention to continue. 
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accepted as an authorizing member of Intervenor with standing to 
intervene. 

Bethesda, Maryland 
September 21, 1983 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Herbert Grossman, Chairman 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 672 (1983) ~LBP·83·80 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the MaHer of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

TEXAS UTILITIES GENERATING 
COMPANY, et .1. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50·445 
50·448 

(Application for 
Operating License) 

September 23, 1983 

In this decision the Licensing Board resolves objections that the Board 
had invited from the parties to help it to resolve correctly the issues cov
ered in its Proposed Initial Decision of July 29, 1983 (LBP-83-43, 18 
NRC 122). The Board dismisses the emergency planning contention but 
establishes a procedure that will permit it to decide whether the 
emergency plans are so incomplete that the Board will declare their ade
quacy to be a sua sponte issue. 

Although several of applicant's objections are sustained, causing 
fewer adverse findings to remain, the Board makes the following findings 
adverse to the applicant: (1) a supervisor, who called a meeting about 
"nit-picking" by quality assurance inspectors, was willing to have quality 
assurance inspectors do a less thorough job of reporting deficiencies; (2) 
quality assurance inspectors were harassed by the paint craft; (3) a quali
ty assurance inspector, who apparently was too careful for management's 
liking, was dismissed from his job on a pretext; (4) the availability of a 
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recent procedural change does not rebut testimony that applicant's quali
ty assurance procedures for verifying "near white blast" were inadequate 
during an extended period of time; (5) sufficient reasons have not been 
provided to demonstrate the adequacy of protective coatings on Westing
house equipment; (6) applicant apparently had inadequate knowledge of 
code authorization for the use of plug welds and consequently did not in
stitute a hold point that would have been required for adequate inspec
tion of such welds; (7) applicant has not adequately demonstrated that 
improper downhill welds are not a problem at Comanche Peak; (8) appli
cant has not adequately demonstrated that it has kept incidents of uncon
trolled weld rods to an acceptable number; (9) there was an incident in 
which a quality assurance inspector, Mr. Atchison, was pressured into 
approving a report against his own best judgment; and (10) the appli
cant's Final Safety Analysis Report should have been amended to reflect 
accurately the rock overbreak problem that occurred and failure to cor
rect the report constitutes a material false statement. 

RULES OF PRACTICE: DEFAULT FOR FAILURE TO FILE 
REQUIRED FINDINGS 

A Board may declare a default for failure to file required findings. 
This default does not, however, prohibit the Board from inquiring into 
the defaulted matters if necessary to compile a complete record on a con
tention that is still part of the case. Nor does the default prohibit the 
Board from eliciting help from the defaulting intervenor in pursuing the 
Board's continuing concerns. 

EMERGENCY PLANNING: FEMA REVIEW 

When the Board finds review of the emergency plan by the Federal 
Emergency Management Agency to be cursory, it may establish a proce
dure by which it may determine whether or not to raise this matter sua 
sponte. 

EVIDENCE: CREDIBILITY OF WITNESS 

Applicant must provide a reasoned response to allegations of an indi
vidual who had an opportunity to observe conditions to which he 
objects, even if the witness has had previous convictions for violent 
crimes. 
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RULES OF PRACTICE: OBJECTIONS TO A PROPOSED 
DECISION 

When a Board has invited objections to a proposed decision, parties 
must make specific objections or waive their rights to continue to pursue 
the issues involved. ' 

TECHNICAL ISSUES DISCUSSED 

Quality assurance 
Emergency planning 
Protective coatings 
Intimidation of quality assurance inspectors 
Harassment of quality assurance inspectors 
Protected activity - discharge on a pretext 
Firing quality assurance inspector on a pretext 
Maximum roughness of protective coatings 
Adhesion testing of protective coatings 
Smoke on protective coatings 
Weave welding 
Plug welds 
Plug welds (inspec'tion 00 
Downhill welding 
Weld rod control 

,Hilti bolt inspection 
Fillet weld, gap 
Water quenching of welds, austenitic stainless steel 
Rock overbreak 
Blast damage to foundation rock 
Rock damage in foundation 
Dental concrete ' 
Concrete as part of a foundaiion 
Radiation, cracks in reactor shield wall. 

MEMORANDUM AND ORDER 
(Emergency Planning, Specific Quallty Assurance Issues and 

Board Issues) 

Our Proposed Initial Decision of July 29, 1983 (LBP-83-43, 18 NRC 
122) invited the parties to comment on our tentative conclusions 
concerning emergency planning, certain quality assurance contentions 
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and four Board questions. Each of the parties) submitted objections. 
Applicant and CASE also submitted replies, pursuant to our 
authorization. 

This decision resolves the objections that were filed. In particular, we 
have clarified our earlier intention to dismiss Contention 22 (emergency 
planning). We also have clarified the extent of our continuing interest in 
the emergency planning issue. This decision is called a "Memorandum 
and Order" because its effect is to affirm the declaration of a default on 
s,?me issues and to make interim factual nndings that do not dispose of 
any contentions. Hence, this is an interlocutory order that does not 
conclude the evidentiary record on any contention.2 

Staff persuaded us that CASE's failure to file findings on certain 
quality assurance issues should not preclude the Board from satisfying 
ourselves that our record is reasonably complete. To this extent, we no 
longer consider that our remaining questions on these quality assurance 
issues are in the nature of preliminary inquiries concerning potential sua 
sponte issues. Since the quality assurance contention still is pending, we 
need not decide whether our questions are "important" safety issues -
as used in the sua sponte section of the procedural rules - but only 
whether we require answers in order to have a satisfactory understand
ing of the quality assurance contention.) 

Applicant's objections have, in some instances, led us to narrow the 
scope of our continuing concern. In other instances, applicant's 
objections have been incomplete and our review of the record in light of 
those objections has caused us to make new, more detailed findings. 
. The objections of the parties also have permitted us to clarify the 
nature of our concern and the relationship between some of the "open 
items" and the Board's overall responsibility to assess the adequacy of 
applicant's quality assurance program. . 

Although the issuance of proposed decisions is not expressly provided 
for in the rules, and should be used sparingly, in this particular instance 
we believe the procedure has been useful. 

) The parties are the StafT of the Nuclear Regulatory Commission (stall), Citizens Association for 
Safe Energy (CASE) and Texas Utilities Generating Company, rt aL (applicant>. 

2 Facts found in this decision will be relied on in our initial decision in this case. To this extent, the 
memorandum and order makes final rulings, but we do not believe it need be issued as an initial deci
sion under 10 C.F.R. § 2.760. 

) Because of this change in the Board's analysis, statements in our proposed decision about whether or 
not we will declare 8 "sua sponte" issue should be interpreted 8S statements about whether or not we re
quire 8 more complete record. 
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I. SUMMARY OF OBJECTIONS 

The principal thrust of staff's objections is that we should dismiss the 
emergency planning contention. Applicant agrees with this objection. 
CASE disagrees. 

The staff did not comment on any of the Board's findings concerning 
particular quality assurance issues. It supported the Board's 
consideration of those issues, but for different reasons than the Board, 
which had considered its continuing inquiry on matters abandoned by 
CASE to be an effort to decide whether or not to take up these matters 
by itself (sua sponte). The staff argues that, "UJt is appropriate for the 
Board to consider all the evidence of record in determining its findings 
on this matter [qualityassurance1 in controversy."· 

Applicant opposes the Board's continued consideration of any 
questions on which intervenor has defaulted and argues that it should 
not' be accorded any further participational rights. It cites Northern States 
Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), 
ALAB-244, 8 AEC 857, 864 (1974); Consumers Power Co. (Midland 
Plant, Units 1 and 2), ALAB-123, 6 AEC 331,333 (1973) in support of 
this proposition.s ' 

Applicant also addressed ea'ch item on which the Board was not 
satisfied. It submitted affidavits to support its position that the Board 
should be satisfied on each of these items. While thus accepting the 
Board's invitation for it to submit additional evidence, it opposed 
extending the same privilege to CASE, which had defaulted in 
presenting proposed findings.6 

CASE objected to the Board finding it in default for not filing 
findings. It cited the Board's December 7, 1982 Order (unpublished) for 
the proposition that it was ordered to file provisional findings that could 
be supplemented or modified as a result of further information when the 
record is c1osed.7 It also argued that its earlier October 18, 1982 pleading 
constituted Proposed Findings and should be treated as such.s 

CASE then stated specific objections to the Board's findings on rock 
overbreak, cracks in concrete, the issue concerning polar crane rails, the 
disappearance of 15 quality assurance inspection reports, and "the 
Board's reliance on the staff's investigation into the Stiners' allegation 

4 NRC StalTObjections to Proposed Initial Decision, August 29, 1983 (StaITObjections) at 3 n.2. 
S Applicants' Objections to Proposed Initial Decision, August 27, 1983 (Applicant's Objections) at 4·5. 
61d. 
7 CASE's Objections to Licensing Board's Proposed Initial Decision, August 27, 1983 (CASE's 

Objections) at 2·3. 
8Jd. at 4. 
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about the hole that was created in the Safeguards Building when he 
removed a partially installed Hilti bolt." CASE also included in its 
objections, arguments that particular findings of quality assurance 
problems draw into serious question applicant's commitment to its 
quality assurance program. These comments are not considered to be 
objections because they do not relate to findings made by the Board and 
are not within the scope of its decision. 

Although the parties each had a right to reply to the filed objections,9 
the staff did not avail itself of this privilege,' Hence, staff did not provide 
the Board assistance in evaluating the new evidence presented to us in 
applicant's affidavits. Applicant and CASE did avail themselves of the 
right to reply.IO 

Applicant's Reply argues that it would be improper to treat the 
"CASE Response to Board Directive Regarding CASE Exhibits," 
October 18, 1982 as proposed findings because the filing stated its intent 
"to use these documents in its proposed findings."11 It also argues that 
it would be improper to decide retroactively that the CASE filing was 
timely.12 It makes specific' factual responses to several of CASE's 
objections . 

. CASE's Reply addresses rhetoric in Applicant's Objections concerning 
the _ need for timely decisionmaking. CASE argues, in a fashion quite 
irrelevant to the purpose of a Reply, that it is not receiving documents 
in a timely fashion. It opposes the dismissal of the emergency planning 
contention. It argues that it should be permitted to participate with 
respect to all aspects of its contention, whether or not it filed findings,13 
citing 10 C.F.R. Part 2, Appendix A, V(g) (I) in support of its argument 
that it should be permitted to assist the Board to resolve uncertainties in 
the record.14 CASE's Reply asserts support for the Board's continuing 
interest in the "open issues" identified in our Proposed Decision, but it 
does not address any of those issues or the responding affidavits filed by 
applicant. ~ 

CASE did not file any affidavits buttressing its case and it filed few 
specific objections to the Board's specific findings on quality assurance. 

9 LBP-83-43, 17 NRC at ISS (Order," 4 and S). 
10 Applicants' Reply to CASE's Objections to Proposed Initial Decision, September 8, 1983 

(Applicant's Reply); CASE's Answer to Applicants' Objections to Proposed Initial Decision, September 
8,1983 (CASE's Reply). . 
II Emphasis added. Applicant's Reply at S. 
12/d. 
1~/d. . 
141d. at 9. 
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II. EMERGENCY PLANNING 

"Both applicant and staff have objected to our decision on the 
emergency planning contention because we ruled that the contention 
had been abandoned but did not expressly dismiss it. This error should 
be rectified. The contention should be dismissed. 

Applicant and staff also challenge the basis for the Board's continued 
interest in emergency planning. However, this Board is convinced that: 

FEMA's [Federal Emergency Management Agencyl review tends to be conc\usory, 
failing to inquire adequately into whether local jurisdictions have planned,· 
sufficiently or have summoned sufficient resources to meet their planning . 
obligations. There also does not seem to be any systematic evaluation of whether 
deviations from NUREG·06S4 criteria, based on local law or other planning 
exigencies, are adequate to satisfy the Appendix B criteria that govern planning. IS . 

Given our view of the FEMA interim report, we are not satisfied that 
the Commission's regulations on emergency planning either are being 
complied with or will be complied with. Pursuant to the July 1982 
amendment to 10 C.F.R. § 50.47 (a)(l), "there should be reasonable 
assurance prior to' license issuance that there are no barriers to 
emergency planning implementation or to a satisfactory state of 
emergency preparedness that cannot feasibly be removed."16 Were we to 
conclude now that the only assurance available concerning the adequacy 
of emergency planning was the FEMA interim report, we would declare 
compliance with the Commission's emergency planning regulations to 
be a sua sponte issue and we would notify the Commission immediately. 
Compliance with those regulations is a serious safety matter and we 
cannot conclude on the present state of the record that there is 
reasonable assurance that compliance will be achieved. 

On the other hand, FEMA's responsibility for reviewing the state of 
emergency planning is continuing. If it files with us a review of the 
emergency plan that provides the required reasonable assurance, there 
will be no need for us to declare a sua sponte issue. Similarly, if 
applicant were to file a report in evidentiary format, including sufficient 
detail for the Board to be reasonably assured of compliance, there also 
would be no need for us to declare a sua sponte issue. 

IS LBP.83.32, 17 NRC 1164, 1166 (1983); see also 17 NRC at 1166-68. 
16 46 Fed. Reg. at 61,13S, as cited in Louisiana Power and Light Co. (Waterford Steam Electric Station, 

Unit 3), ALAB-732, 17 NRC 1076, 1104 (1983). Our recognition of this standard represents a c1arifica· 
tion of the view expressed in our Proposed Decision. (But see Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit No. 0, CLI-83-22, 17 NRC 299, 309 (1983), which does not discuss what 
standard is applicable to reviews of emergency plans but applies a test of whether a plan "compen!s) 
with Commission guidance" and "protectls) adequately the public health and safety.") 
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Given the posture of the emergency planning concerns of the Board, a 
party also could satisfy us that the only remaining "barriers to 
emergency planning implementation" did not, together, amount to a 
serious safety issue. In that event, the degree of noncompliance with the 
regulations would not justify our continued concerns. 

To permit this matter to be determined reasonably expeditiously, 
without .great likelihood of delaying the proceeding, we request FEMA 
or applicant to file the required assurances no later than November-30, 
1983. These assurances should provide a reasoned discussion with 
sufficient particularity so that the Board can reach its own conclusions 
from the facts and reasoning provided. CASE will have ten days from 
receipt of the assurances to respond. 17 Although this is not an extensive 
time period for a response, we believe it adequate for CASE to provide a 
focused discussion of any serious problems in the filings. Given its 
abandonment18 of its contention, this degree of participation is adequate 
to assist the Board. . 

III. CASE'S CONTINUING ROLE 

In light of CASE's defaults, applicant would have us bar it from 
further participation on the defaulted issues. However, we interpret 
precedent differently from applicant and we refuse to accept its 
suggestion. Applicant cites the Prairie Island case, supra, and the 
Midland case, supra, for the proposition that further participational 
rights should not be given to intervenors in matters on which they have 
defaulted. However, Prairie Island states, 8 AEC at 863, that: 

[I]n placing certain specified issues into controversy himself, an intervenor should 
not be taken as waiving the right to insist that all other issues coming before the 
Board ... be decided in conformity with the evidence of record and applicable 
principles of law - no matter what the genesis of those issues or the source of the 
evidence. 

Prairie Island then goes on to hold, at 864; that if an intervenor fails to 
file findings on a particular issue it cannot then appeal that issue. It does 

17 Filing should be by express mail. Deadlines falling on a weekend or government holiday are extend
ed to the next working day. 

18 CASE has expressed concern about language in our Proposed Decision that appeared to impugn the 
nature of its participation in this proceeding. We regret that any such implications could have been 
drawn by CASE. Given its limited resources, its participation has been diligent. However, its inability to 
summon the resources to pursue issues tried before us constitutes an abandonment of those issues. Con
tinued interest in issues is not enough to keep those issues before us. When mandatory filings are not 
submitted, the Board is not obligated to undertake a review for the party. Consumers Power Co. 
(Midland Plant, Units I and 2), ALAB-123, 6 AEC 331, 333 (1973). 
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not hold that a default deprives a Board of the discretion to permit the 
intervenor to continue to participate in developing a complete record. 
Indeed, the Appeal Board itself conducted a sua sponte review of 'the 
substantive areas affected by the default. 

Midland states, 6 AEC at 333, that: 

The Commission's rules of practice do not mandate a sanction for failing to file 
proposed findings and conclusions, but do provide that such failure may be deemed ,I 

a "default" and that "an order or initial decision may be entered accordingly."19 

'J': • 

In that case, the defaulted intervenors were not excluded from further 
participation. Their evidence was considered by the Board even though 
proposed findings were not filed. Their default was taken "into 
account."20 However, the Appeal Board stated that it was "not inclined 
to dismiss a party from further participation as a result of its f~i1u're 'to 
file proposed findings and conclusions." [d. at 333. . .' 

We consider that it is the Board's obligation to make a reasoned 
assessment of its record. It must act on the contentions and make 
reasonable decisions about whether to act on any potentially serious 
safety matters raised in that record.21 Whether we act on contentions, in 
pursuit of our obligation to compile a complete record on those 
contentions, or in fulfillment of our sua sponte responsibility, we seek to 
act in a reasoned fashion and will accept any assistance that may be 
helpful. Since CASE is equipped to help and willing to do so, we would 
be foolish to bar it from helping us. - , 

IV. CASE'S DEFAULT 

CASE has not persuaded us that we were in error in declaring it to be 
in default. It acknowledges that it was required to file "provisional 
findings," subject to supplementation "as the result of further 
information. "22 Yet it now seeks to supplement its findings without 
demonstrating the existence of further information. It should have 

19 The quoted material Initially appeared in the Licensing Board's "Post Hearing Order" (June 28, 
1972). 
20 Midland at 334. 
21 Some of applicant's comments about the Board's allegedly Improper invocation of the sua sponte au

thority relate to Board decisions made prior to the Issuance of the Samuel J. Chilk memorandum, 
"Raising of Issues Sua Sponte," June 3D, 1981. At the time that those Board actions took place, they 
were proper because there was no requirement that the reasons for raising Issues sua sponte be 
explained. 
22 CASE's Objections at 2. 
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known from the words of the December 7 order that this would not be 
permitted. 

We do not adopt CASE's suggestion that we accept its brief 
concerning the relevance of exhibits in place of findings. Applicant is 
correct in arguing that this would be improper because applicant was not 
notified that these were findings and did not respond to them as such. 
Similarly, the Board did not know they were intended as findings and 
did not consider them in its proposed decision. 

Even if CASE were entitled to file further findings, it has now 
enjoyed that opportunity in the course of the filing of objections and 
replies. We invited the filing of specific objections to our decision, 
including the filing of affidavits. Applicant availed itself of that 
opportunity. We then invited replies, which were not mandatory. CASE 
could have replied to each factual argument of applicant, but it did not 
do so. Whatever opportunity it may have sought to file findings, it has 
enjoyed. There is no unfairness in declaring a default. 

v. APPLICANT'S SPECIFIC QUALITY ASSURANCE 
OBJECTIONS 

Applicant's quality assurance objections consist of arguments, 
references to its previously filed findings, and supporting affidavits. The 
affidavits were filed pursuant to the Board's invitation. Since these 
affidavits relate to issues on which CASE has defaulted, CASE has no 
right to demand a hearing on issues of fact raised in those affidavits. 
CASE had an opportunity to reply to these newly filed facts· but it did 
not exercise that opportunity. 

A. Protective Coatings 

Applicant describes its objection with these words: 

Mrs. [Cordelia] Hamilton's allegation was that she had heard that paint inspectors 
had been directed not to write NCRs [nonconformance reports] on protective 
coatings for a period of approximately one year. Mrs. Hamilton first claimed that 
she personally had heard such a directive, but she subsequently admitted that she 
did not hear that directive herself, but understood based on hearsay from paint 
inspectors that there had been such a directive. (CASE Exhibit 652 at 19-20.) Mr. 
[Robert L.J Hamilton, who was a paint inspector supervisor, ... stated that his 
supervisor had requested that the paint inspectors should pick up their production 
and stop "nit-picking." He testified. however, that he (and presumably his 
inspectors) did not conduct himself (themselves) any differently after that request. 
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In fact, he did not believe that the supervisor was intending to intimidate the 
inspectors. (CASE Exhibit 653 at 43-44.)23 

The testimony being cited appeared in the depositions of the Hamiltons, 
admitted as CASE Exhibits 652 and 653. 

Our reading of CASE Exhibit 653 differs from that of applicant. We 
are not entirely sure what Mr. Hamilton meant when he denied that his 
supervisor was trying to "intimidate" him. From the entire context,. we 
suspect that he was denying that there was any attempt to physically 
coerce him. We attach greater importance to the unrebutted testimony 
that the supervisor called a meeting in which he urged the inspectors to 
stop "nit-picking."24 Since this admonition was not qualified in any way, 
either by the use of specific examples or by an exhortation to continue 
doing the job conscientiously, ,we interpret the record as establishing a 
willingness of a supervisor to have quality assurance inspectors do a less 
thorough job of reporting deficiencies. This is troubling, particularly in 
light of the parallel finding we have accepted concerning Mr. Atchison. 
We will consider its implications in a later decision. 

We do not interpret Mr. Hamilton's testimony as implying that all of 
the paint inspectors performed precisely the same after the "nit-picking" 
remark as they had done before. Mr. Hamilton never said that was the 
case. We believe his testimony about his own conduct amounts to a 
statement that he has the courage to withstand management suggestions 
even when pressured. Since he does not appear to have accompanied the 
'other inspectors on each of their rounds, we do not find it surprising 
that he could'not give specific examples o'f fliilure to perform ipspections 
properly. However, we do not think thai every individual is as likely to 
be self-motivated and courageous as Mr. Hamilton appears tel be; and 
we suspect that the remark about "nit-picking" had its intended effect. 

On the other hand, we accept applicant's unrebutted but incomplete 
evidence that it is conducting a thorough reinspection program whose 
preliminary findings~ as 'of February 25, 1983, were favorable. 2s 
However, almost half a year has passed and more than preliminary 
findings should be available. If written evidence concerning these more 
complete results, of both the applicant's reinspection program26 and the 
stafT's "verification" of changes in applicant's program,21 confirms the 

23 Applicant's Objections at 26. 
24 CASE Exhibit 653 at 43-46. 
2S Applicants' Proposed Findings of Fact in the Form of a Partial Initial Decision, February 25, 1983 

(Applicant's Findings) at SO-51, citing Applicant's Exhibit 44 at 10; NRC Exhibit 13 at 79; and Tr. 
2114,2143-44. ' 
261d. at 51. 
211d. 
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preliminary findings, we will conclude that the "nit-picking" incident 
had no serious impact on inspector effectiveness. 

B. Harassment of Quality Assurance Inspectors 

Mr. Hamilton described incidents in which he alleged there had been 
harassment of quality assurance inspectors by the paint craft.28 Applicant 
would have us conclude that these were "isolated pranks. "29 

Our review of the record discloses the following incidents, which we 
consider more serious than "pranks" when performed by adults working 
on a nuclear plant: trapping Joe Krolak to fall over a bench,30 seriously 
burning John Moon with a rag dipped in paint thinner,31 and "locking 
up" two .inspectors in the same area.32 Furthermore, there is no 
evidence that applicant ever conducted a serious self-initiated 
investigation of these incidents. . 

. However, applicant's testimony appears to address generally its 
"commitment" to quality assurance33 without ever directly discussing 
the incidence of craft harassment, management's attitude toward craft 
behavior, or corrective action taken by management. It was only after 
the staff's Construction Appraisal Team (CAT team) brought 
intimidation to management's attention that "aggressive action" was 
taken.34 However, this is a subject of continuing investigation and we do 
not know whether intimidation was a continuing problem, whether 
applicant knew or should have known about the problem, whether it 
failed to act over an extended period of time or .whether the corrective 
action taken by management in response to the CAT findings was 
adequate. 

28 CASE Exhibit 653 at 36·39. 
29 Applicant's Objections at 29. 
30 CASE Exhibit 653 at 36. 
311d. at 36·37. 
32 The record is unclear on how lengthy the period of confinement was and on the means used for the 

"Iock·up." /d. at 37. 
33 Applicant's Objections at 29, citing Applicant's Exhibits 8 and 118; Tr. 598·608, 2157·59, 2176·77, 

2183 and Applicant's Exhibits 42 and 123; r.g., Tr. 1945·55. 
34 NRC Exhibit 206 at Vll-4. 
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c. Firing of Mr. Hamilton 

As Applicant correctly states, 

Mr. Hamilton's specific allegation was that he was fired for refusing to conduct an 
inspection of coatings on the liner plate wall from a crane rail platform (CASE 
Exhibit 653 at 7.10).35 

However, we disagree with applicant's conclusion, in its Objections, 
that, "[t]he disagreement which led to Mr. Hamilton's dismissal was 
over the occupational safety of performing that inspection. "36 

Mr. Hamilton was employed by Brown & Root, Inc., at Comanche 
Peak from November 1976 to March 1982.37 During that entire period 
of time, there is no indication that Mr. Hamilton had a history of 
unreasonably refusing to work in areas in which the applicant thought 
he ought to work. The only instance of a refusal to enter an area that 
applicant considered safe was Mr. Hamilton's refusal to inspect paint 
coatings on the liner plate wall 

from the rotating platform crane rail which was approximately lOS feet in the air, 
approximately 21h feet wide with nothing on either side to walk on, more or less like 
a railroad track. It had grease and oil on it. The only place you could hook your 
safety belt was to a 1h" diameter cable, which had approximately 3' slack in it, so that 
if you were to fall you would have fallen at least 8' before anything would have 
stopped you.38 

Mr. Hamilton considered the area unsafe and neither he nor the 
employees whom he supervised would inspect it.39 

Considering that this was apparently the first instance of a refusal to 
inspect40 and that applicant easily resolved its operational problem by 
having workers from another shift inspect the area,41 dismissal seems an 
extraordinary reaction. Mr. Hamilton had been employed for more than 
five years. Furthermore, there were other workers who refused to 
inspect the same area who were not fired.42 

3S Applicant's Objections at 31. 
361d. 
37 CASE Exhibit 653 at 1. 
381d. at 8. 
391d. 
40 There was an Instance in which Mr. Hamilton complained about the safety of inspecting an area 

unless scaffolding were erected. However, in that instance the applicant agreed to erect the scaffolding. 
Id. at 10. 
41/d. at 8. 
421d. at 26. 
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Although we accept as binding on us the findings of the Occupational 
Health and Safety Administration that the area of which Mr. Hamilton 
complained was sufficiently safe under the law,43 the legal conclusion 
about the safety of the area does not negate the existence of legitimate 
fears. Given the physical description of the area and Mr. Hamilton's 
previous record concerning matters of courage, we consider the grounds 
for dismissal to be pretextual.44 Our conclusion is buttressed by Mr. 
Hamilton's testimony that his dismissal did not follow established 
procedures governing such events.4S We are not sure what the true 
motivation for dismissal was, but we consider it likely that it was related 
both to the "nit-picking" meeting, discussed above, and to Mr. 
Hamilton's penchant for discharging insufficiently productive quality 
assurance inspectors - a practice that resulted in his losing the right to 
hire and fire the workers for whom he was responsible.46 

Although our Proposed Initial Decision was less firm on these points 
than we are now, we reviewed the record in response to applicant's 
objections and we became more convinced of the seriousness of the 
Hamilton dismissal. This matter is particularly serious in light of our 
parallel acceptance of the Department of Labor's finding that Mr. 
Atchison's dismissal was pretextual. Our conclusions concerning Mr. 
Hamilton lends increased significance to the Office of Investigation's 
inquiry into Atchison-related matters and into intimidation of quality 
assurance inspectors.41 

D. Near White Blast 

> Mr .. Hamilton alleged that applicant had inadequate procedures for 
determining whether surfaces had been properly prepared for protective 
coatings by achieving a "near white blast" condition.48 Applicant's 
answer, presented in the Brandt Affidavit at 2, relies on CCP-30, 
Revision 10, which was effective on January 26, 1982. The availability 
of this revised procedure for 35 days prior to Mr. Hamilton's 

43 Applicant's Objections, Attachment A at 26·28. 
« Although the Department of Labor has jurisdiction to protect workers from improper dismissal for 

engaging in protected activities (the "whistleblower" statute), the Commission also has the responsibili
ty for examining applicant's quality assurance program to determine its adequacy. The Department of 
Labor's jurisdiction does not preclude the Commission from fulfilling this basic obligation. 

4S CASE Exhibit 653 at 11. 
46 CASE Exhibit 653 at 34-35. 
41 We trust that the Office oflnvestigation will consider each factual allegation made by Mr. Hamilton, 

including his specific claim that an unqualified individual was made a certified inspector without the 
proper qualifications. This may relate to certain CAT findings concerning the qualifications of 
inspectors. CASE Exhibit 653 at 15. 
48 Applicant's Objections at34, citing CASE Exhibit 653 at IS, 18. 
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termination is not a response concerning the inadequacy of the 
procedures during an extended period of time. It is particularly 
incomplete as an answer to charges by an individual who performed as 
an inspector and who had knowledge of procedures as they were actually 
implemented. We accept this Objection only to the extent that it covers 
the period subsequent to January 26, 1982. 

E. Maximum Roughness 

Mr. Hamilton stated that applicant had no maximum value for surface 
roughness. Applicant does not contest the lack of a standard that may be 
applied prior to the application of paint.49 It claims that it does, however, 
have a millage requirement that is verified by being "inspected for dry 
film thickness."so However, the Nuclear Regulatory Commission once 
found that dry film thickness tests were not indicated on applicant's 
checklists.sl As we have not been given a report of the resulting 
reinspection of coatings, we are unable to sustain this objection. 

F. Adhesion Testing 

To the extent that Mr. Hamilton made a separate allegation that any 
paint that passed the adhesion test would be acceptable, we find 
applicant's objection - consisting of C. Thomas Brandt's Affidavit at 
3-4 - to be satisfactory. Mr. Brandt states that there are visual 
inspection and other requirements that go beyond mere adhesion testing 
and we find his testimony on this point to be more credible than Mr. 
Hamilton's. We believe that Mr. Hamilton, under the pressure of 
cross-examination, overstated the nature of the quality assurance' 
problem in this particular aspect of his testimony. 

G. Kelly Heaters 

Mr. Hamilton alleged that an NCR relating to smoking Kelly heaters 
was inadequately dispositioned. However, applicant has demonstrated 
that Mr. Hamilton did not "remember exactly what the disposition [of 
the NCR] was. "51 Furthermore, applicant discovered only one NCR 
related to this allegation - an NCR completed by Mr. Hamilton's 

49 Applicant's Objections at 35, relying on Attachment B (Brandt Affidavit) at 3. 
SO Jd. at 36. 
SI Applicant's Findings at 50: "incomplete check lists without recorded visual inspections and Dry 

Film Thickness readings." 
S2 CASE Exhibit 653 at 22. 
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supervisor. That NCR required detergent washing or solvent wiping, 
plus visual inspection.53 Since we have no reason to question this 
disposition, applicant's objection is sustained. 

H. Westinghouse Coatings 

Applicant has shown that Westinghouse has.a program for assuring 
the quality of coatings on Westinghouse-supplied equipment.54 The 
coating system is identical to the one used on steel at Comanche Peak.55 

However, Mr. Hamilton alleges that the appearance of Westinghouse 
coatings is different from the appearance of other coatings at Comanche 
Peak and that these coatings failed an adhesion test he conducted. 56 Mr. 
Hamilton was a qualified supervisor in the quality assurance program for 
coatings. 

Under the circumstances, it is not enough for applicant to rely on the 
general topography of its quality assurance program or on the alleged 
adequacy of the Westinghouse quality assurance program. Pursuant to 
10 C.F.R. Part SO, Appendix B, "[t]he applicant may delegate to others 
... the work of establishing and executing the quality assurance 
program, or any part thereof, but shall retain responsibility therefor. "57 

Applicant is involved in constructing a nuclear plant. This is not just 
ordinary civil litigation. When a complaint is filed, applicant must satisfy 
itself, this Board and the public that there is no substance to the 
complaint. It does not suffice to characterize a complaint as "vague" or 
to demean the character of the person making the charges. Applicant 
must have a reasoned basis for concluding that there is no safety 
problem related to the complaint. Failure to do so reflects adversely on 
the adequacy of the quality assurance program and on management's 
fitness to shoulder the responsibilities for which it seeks an operating 
license. Accordingly, this objection is denied. 

I. Weave Welding 

Applicant's objection on weave welding is sustained. In this instance, 
applicant did not rely solely on the lack of credibility of the witnesses. It 
reviewed each of the areas in which weave welding was alleged to have 

53 Brandt Affidavit at 4·5. 
54 Brandt Affidavit at 6. 
551d. 
56 CASE Exhibit 653 at 55. 
57 10 C.F.R. Part SO, Appendix B, § 1. ORGANIZATION. 
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occurred and it determined that there was no safety prohibition in these 
areas against weave welding, which is prohibited only for material that 
requires Charpy impact testing.s8 

J. Repair of Plug Welds 

We find that applicant's objections to our findings on this issue have 
succeeded only in muddying the waters further. The objections are 
denied. 

Applicant tells us that it is "unable to identify any instance in the 
record in which plug welding was stated to have been governed 
specifically by the AS ME Code. "S9 Since the Board has ruled that Code 
sections, with which applicant must be familiar, are legal materials that 
need not be in the record, we found this response puzzling, so we 
opened the Code ourselves and found NF 4429, "Plug Welds." This 
section authorizes the use of plug welds. 6o We are concerned that 
applicant's experts did not know that. 

Applicant then tells us that it considers plug welding to be a kind of 
"fillet weld. "61 This is partially permitted by NF 4429; for a plug weld 
begins as a fillet weld, which is placed around the base of the area to be 
welded. However, it does not end as a fillet weld. Before completion, a 
plug is placed on top of the fillet weld, apparently obscuring it from 
external inspection and 'making it essential that there be a hold point 
before the plug is inserted. Thus, Mrs. Stiner's testimony that plug 
welds were made "without a QC inspector being present"62 is directly in 
point. Applicant appears to concede the absence of a hold point that 
would have required inspectors to be present and do not directly 
contradict Mrs. Stiner's testimony.63 Hence, applicant's response is 
inadequate and the NRC Staff's investigation of this point also appears 
to have fallen into the same trap of believing that plug welds can be 
properly inspected after they are closed.64 

In making this finding, the Board is not applying any Code provision 
that directly requires a hold point on a plug weld. However, there is a 
Code provision prescribing standards for the fillet welds that are covered 

S8 Applicants' Summary of the Record Relardinl Weave and Downhill Weldinl, July IS, 1983 
(Applicant's Weldina Summary) at Affidavit ore. Thomas Brandt (Initial Brandt Affidavit) at 2·3. 
S9 Applicant's Objections at 48. 
60 Compore Applicant', Objections at 48, "there is no provision In the Code addressina directly 'plul' 

weldina." 
611d. at 48, citing Applicant's Exhibit 141 at 36. 
62 Applicant's Objections at 45. 
63 Applicant's Objections It 47, citing Applicant's Exhibit 141 at 36 and Tr. 4629. 
64 SH applicant', description of the inspection, Applicant', Objections at 47-48. 
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within a plug weld and it is our judgment that the opportunity to inspect 
these fillet welds is lost after they are closed. In response to applicant's 
objection, we therefore narrow our concern to whether plug welds are 
properly inspected before they are closed. 

K. Downhill Welding 

Mr. Stiner testified that downhill welding occurred at Comanche 
Peak.6S Until we issued our proposed decision on' July 29, 1983, appli
cant's witnesses did not contradict this testimony. However, Mr. Brandt 
now testifies that, "I am aware of no evidence that such a practice has 
occurred at Comanche Peak. "66 

Applicant urges that we must give Mr. Stiner's testimony no weight. 
whatsoever because he has been convicted of violent crimes and because 
he falsified his application for employment at Comanche Peak.61 In its 
argument, it states that Mr. Stiner had some incentive to falsify his tes
timony because the statutory protections for whistle blowers are applica
ble both to him and to: his wife, who continued her employment at 
Comanche Peak.68 We consider ,this argument to have some merit., 
Nevertheless, our examination of Mr. Stiner's testimony, and that of his 
wife, persuades us that his statements are entitled to some weight and 
we will not disregard his allegations. 

We do not believe it is correct either for applicant or this Board to dis
regard what Mr. Stiner has said because of his criminal background. He 
had substantial direct experience within the plant. There is, con
sequently, a substantial risk that his representations were learned first 
hand and are true. Given the potential hazards of operating a defective 
nuclear plant, we think that prudent action requires that all plausible 
allegations69 be taken seriously by the applicant until it is sure that it has 
a sound reason for disregarding them. 

We would note that Mr. Brandt is a senior employee of applicant and 
has strong motives for favoring the applicant's interest in this case. 
Furthermore, his new testimony about downhill welding is suspect be
cause he did not choose to make this simple, direct response to this alle-

6S Proposed Initial Decision atl8 NRC 141, Citing CASE Exhibit 666 at 44-45 (Tr.4246-47). 
66 Brandt Affidavit at7. 
61 Applicant's Objections at 42, 46 (especially n.16). 
68/d. 
691f an untrustworthy individual made a very large number of allegations and the investigation of a 

substantial number disclosed that none had any merit, the investigation might then cease. A bad track 
record on allegations may be a reason to abandon a search. However, applicant has not alleged that Mr. 
Stiner's track record in reporting deficiencies calls his credibility Into question. 
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gation earlier in the case. Mr. Brandt also was involved in the firing of 
Mr. Atchison for pretextual reasons.70 

Since Mr. Brandt has not been involved in misstatements or in violent 
crime, we continue to find his testimony more credible than that of Mr. 
Stiner; however, we are not prepared to accept his undocumented, belat
ed statement about downhill welding to be determinative. We require at 
a minimum that he inform us about how he attempted to ascertain 
whether there were other workers who thought downhill welding oc
curred and the circumstances under which it may have occurred.7t De
spite applicant's careless rhetoric to the contrary,,this Board does not re
quire "absolute proof' of a negative.72 We do require that applicant 
demonstrate its concern for public safety by giving reasoned responses. 

Applicant's objection is without merit. 

L. Weld Rod Co'ntrol 

Applicant correctly objects to certain language used by the Board in 
this portion of its decision. Consequently, we have decided that the lan
guage in the last paragraph of LBP-83-43 at 141 should be reworded as 
follows: 

This testimony is not sufficient to resolve the issue. The fact that NCRs73 have been 
written on uncontrolled weld rods does not refute a charge that the control system 
for these rods, while present, is Inadequate. Neither the stalT nor the applicant has 
presented evidence that the system is sUfficiently effective to keep the number of 
breaches to an acceptable number. [Emphasis added to indicate the changed language,] 

General testimony by Mrs. Stiner concerning a practice that occurs on 
the site needs to be investigated sufficiently to assure the public and this 
Board that safety has not been compromised. Intervenors fulfill their 
burden of going forward when an eyewitness testifies to a practice at the 
site. A quality assurance program that does not follow up on such leads 
is deficient. It is not sufficient to rely on random audits and paper 
checks when there is direct testimony. Random samples have serious dif-

70 LBP.83.34, 18 NRC 36,37 (1983). (We do not know whether or not Mr. Brandt played a role in the 
pre textual dismissal of Mr. Hamilton.) 
71 The workers must provide the information under circumstances where they can be confident that 

they are being asked to tell the truth and that there will be no chance of an adverse Impact on their job. 
Although applicant may be able to arrange these circumstances itself, testimony of NRC investigators 
on this subject might be more acceptable. 
72 Applicant's Objections at 50. 
73 Nonconformance reports. 
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ficulties and must be supplemented by reasonable attention to specific, 
available information. 

Applicant also argues that intervenors have only alleged one specific 
instance in which a weld rod was not controlled. However, testimony is 
that there was a practice and there is no requirement that specific in
stances be identified, as applicant argues.7• Nor does applicant's testimo
ny concerning its procedures rebut testimony of a contrary practice. 

Except to the extent indicated, applicant's objection is denied. 

M. HlIti Bolt Inspection 

Applicant's objection concerning this aspect of our decision is 
sustained. We accept the testimony of Mr. Ronald G. Tolson that Hilti 
bolt inspection requires the completion of an inspection report that re
quires the reporting of four attributes, including as one attribute the 
"torque wrench number" and the "calibration due date. "75 Given that 
testimony we reject any possible inference from Mrs. Stiner's testimony 
that quality assurance inspectors would fake these numbers because they 
had received an instruction to "pass" Hilti bolts on which they found 
torque seal. 

We are confident that a review of these inspection reports should indi
cate whether torquing has been proper. Consequently, since applicant's 
inspectors do review the reports, the objection is sustained. 

N. Mismatched Hanger 

Applicant's objection concerning this aspect of our decision also is 
sustained. Applicant admits the presence of a J,4 inch gap in a particular 
hanger containing a "T" fillet joint.76 However, it claims that such a gap 
is permitted by the ASME Code. Our own reading of the Code confirms 
applicant's interpretation. 

O. Fuel Pool Liner 

Applicant has demonstrated that the craft person whom Mrs. Stiner 
saw doing liquid penetrant testing on the fuel pool liner was doing an in
process examination prior to the quality assurance inspection.77 

74 Applicant's Objections at 53. . 
75 Applicant's Objections, Attachment C, "Affidavit of Ronald G. Tolson" {Tolson Affidavit> at 2. 
76 Applicant's Objections at 62-63; Brandt Affidavit at 7. 
77 Tolson Affidavit at 3. 
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Consequently, we agree with applicant that there is no basis for concern 
about this event. 

P. Corrective Action Concerning Pipe Hanger 

Applicant has persuaded us that Mrs. Stiner narrowed her concern 
about the pipe hanger to a question of whether a particular clearance 
would permit the pipe to expand when heated.78 Since Mrs. Stiner has 
no engineering expertise and since the clearance was not nonconform
ing,79 we grant applicant's objection concerning this matter. 

Q. Chicago Brldge and Iron Restraints 

Our review of applicant's objections on this issue persuades us that 
they have adequately dealt with the welding problems that once existed 
with these restraints. The restraints were subject to a complete reinspec
tion on site and the identified indications were found to be insignificant 
from a structural standpoint.80 Furthermore, an NRC follow-up investi
gation found only Level V violations, considered by the stafT to be "of 
minor safety or environmental concern. "81 

These objections are sustained. 

R. NPSI Pipe Whip Restraint Welding 

In this instance, applicant's objections also are sustained. Applicant 
correctly points out that it has refuted the only specific concern present
ed by Mr. Atchison, relating to a crushable bumper attached to the pipe 
whip restraint structures.82 However, the kind of "warpage" objected to 
by Mr. Atchison is acceptable in this type of configuration.83 

Although we have generally required applicant to inquire further con
cerning the significance of nonspecific allegations, we will not do so 
here. The general allegation of deficiencies in NPSI welding is too gener
al to be subject to a follow-up. Furthermore, welds are being inspected 
during final walkdowns and have been inspected by the Construction 

78 CASE Exhibit 667 at 56-57, 667Y. 
79 CASE Exhibit 667Y; Tr. 4028-29. 
80 Applicant's Objections at 69, citing Applicant's Exhibits 122 at 1-5, and 123-26. 
81 Applicant's Objections at 69. There does not yet appear in our record an answer to Mr. Atchison's 

testimony about "word of mouth" that the backlit program was not taken seriously. CASE Exhibit 656 
at 7. 

82 Tr. 3458-59. 
83 Applicant's Exhibit 141 at 29. 
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Appraisal Team, as we will discuss in a subsequent decision. Con
sequently, there is no need for applicant to follow up on this allegation . 

. ,' 
s. 'Liquid Penetrant Testing 

We accept Mr. Brandt's testimony that the individuals who borrowed 
Mr. Atchison's kit did so solely for the purpose of obtaining prerequisite 
training for certification to perform such testing.84 Mr. Atchison did not 
claim any personal, knowledge contradictory to this assurance from the 
applicant.8s Consequently, this objection is sustained. 

T. Unstated Management Directive 

Mr. Atchison testified about his impression that it was the rule around 
Comanche Peak that "if there's a problem report it; you report too 
many then you come under somebody's thumb. "86 Applicant urges that 
we dismiss this allegation because the basis for it, as applicant under
stands it, does not supj>ort Mr. Atchison's allegation,81 We reject this 
suggestion. The record concerning Mr. Atchison's relationships at 
Comanche Peak is far more complex than what applicant portrays it to 
be. His impressions were corroborated by his pre textual firing. 

Mr. Atchison's general allegations and his specific testimony are en
titled to be weighed when this Board considers whether or not applicant 
has discouraged the filing of nonconformance reports. Consistent with 
the Department of Labor decision, we may weigh testimony of this 
nature since it was corroborated by other evidence, including the subse
quent action of dismissing Mr. Atchison. Hence, this objection is denied. , 

84 Applicant's Objections at 73, citing Applicant's Exhibit 141 at 24·25. 
IS CASE Exhibit 650 at 51. 
16 CASE Exhibit 650 al 58. Applicant would have us ignore this allegation in part because Mr. Atchison 

admitted that the number of NCRs filed by each quality assurance inspector was not "tracked" at 
Comanche Peak. Ill. at 57·59. However, we do not draw the requested inference. Supervisors can know 
about the activities ofinspcctors without a formal tracking system. Indeed, the absence of such a system 
provides them with "deniability" and rnskes it more difficult to criticize them for discriminating against 
inspectors who file the greatest number of reports. To test Mr. Atchison's hypothesis, it would be useful 
to construct a tracking system that correlated productivity with positive and negative actions by 
supervisors. It also would be helpful to Investigate Mr. Atchison's related claim that Brown &. Root took 
extraordinary actions against Rose Klimist. CASE Exhibit 656 at 2-4. 
17 Applicant's Objections at 74. 
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U. Tennessee Wall, Tube & Metal Audit 

In response to applicant's objections, the Board states that it is not 
concerned about the propriety of closing the audit of Tennessee Wall, 
Tube & Metal. However, there is uncontroverted testimony that Mr: 
Atchison was pressured into approving the audit against his own best 
judgment. Although it may have been proper for the supervisor to have 
closed that audit on his own, we see no reason for him to have 
pressured a subordinate to act against his own conscience. Such actions 
cannot have a salutary effect on the morale of quality assurance inspec
tors at the plant. This action - and applicant's defense of it - will be 
considered by the Board in its subsequent decisions. 

The applicant's objections are approved, in part, as we have indicated. 

V. A490 Torque Values 

Since the problem to which Mr. Atchison pointed has been corrected 
by conducting tests to establish torque values for these bolts, and since 
bolts torqued previously have been reverified, there is no remaining 
problem.88 Applicant's objection is sustained. 

W. Quenching of Welds 

Since Mr. Brandt has testified that it is proper procedure to water 
quench austenitic stainless steel,89 we have no further reason to be con
cerned about Mr: Atchison's testimony that he saw welds being water 
quenched. Accordingly, applicant's objection is sustained. 

x. Cold Sprung Pipe on Component Cooling Water System 

On this matter, applicant has explained to our satisfaction that it intro
duced documents describing this particular deficiency and that CASE 
did not argue that the documents were irrelevant or nonresponsive.90 
For this reason, our doubts are resolved and applicant's objection is 
sustained. 

88 Brandt Affidavit at 8. 
89 Brandt Affidavit at 9-10. 
90 Applicant's Exhibit 141W; Applicant's Exhibit 141 at 36-37; Applicant's Objections at 82. 
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Y. Board Conclusions About A TWS 

. Since there are six specific actions concerning A TWS being required 
of 'applicants91 and a follow-up program has been undertaken by the 
staff, we are satisfied that these proposed actions are satisfactory. 
Consequently, we sustain applicant's objection. . 

VI. CASE'S SPECIFIC OBJECTIONS 

. Most of CASE's objections relate to rock overbreak and to settlement 
craCks.' In this portion of our opinion, we respond to each of CASE's 
objections. 

A. Rock Overbreak 

CASE argues that the Board should have found that applicant attempt
ed to mislead the NRC concerning the extent of rock overbreak at the 
site. ,It argues that it should have amended its Final Safety Analysis 
Report (FSAR) to reflect the full extent of the overbreak. It also states 
that applicant's Section 50.55(e) report to the Commission created the 
impression that the overbreak was limited to the excavations for Units 1 
and 2 reactor buildings rather than being "so extensive that there was 
no point in associating particular fractured rock with the excavation of a 
particular building. "92 

We agree that the FSAR should have been amended to disclose the 
over break problem accurately and to comply with full disclosure princi
ples governing applications for an operating license. Failure to amend 
the FSAR reflects adversely on the seriousness with which applicant 
takes its obligations as an applicant for a license. On this maUer, we are 
surprised to find that applicant appears to have left a void in the record. 
Considering that its integrity was being challenged, this seems a strange 
silence. 

,Failure to describe the rock overbreak problem in a reasonable 
manner in the FSAR constitutes a material false statement under 10 
C.F.R. § 50.100, as CASE has argued.9J Because this violation of the 
regulations is mitigated by the filing of a 50.55(e) report covering the 
situation, we will not attach any independent licensing significance to 
this event. However, we may consider this event subsequently. 

91 Generic Leiter #83·28, July 8,1983; see SECY·83·248, June 22,1983. 
92 CASE's Objections at 5·7. 
93 CASE's Objections at 8. 
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We disagree with CASE's objection concerning the report of rock 
overbreak to the NRC. Although applicant has not directly contradicted 
CASE's statement about the narrow wording, of its report, the report 
that it filed indicated a problem of sufficient dimensions to trigger a staff 
investigation. Given the likelihood that such an investigation would be 
conducted, we find no serious harm in applicant's apparent understate..; 
ment of the overbreak condition in its SO.SS(e) report. CASE's objection 
does not provide us with any reason to believe that a differently worded 
report would have caused the NRC national office to become directly 
involved, as CASE suspects. Furthermore, officials in the national office 
are aware of regional reports. NRC is one organization. We make"noth
ing of CASE's allegation concerning a possible motivation by applicant 
to limit the investigation to the regional office. Consequently, the objec
tion concerning overbreak is denied. 

B. Dental Concrete 

In our proposed decision, we described the rock overbreak problem as 
we understood it from the evidence. In our description, we acknowl
edged the problems applicant had in predicting the effects from blasting. 
CASE now calls this difficulty to our attention through its objections.94 

However, we see no direct relationship between this difficulty in predict
ing the reaction of limestone to blasting and the inference CASE would 
have us draw that the concrete placed in the hole represents an incorrect 
repair technique. In particular, CASE has not given us any reason to 
reverse our opinion that the concrete is stronger than the fractured rock 
that it was used to replace. The purpose of the dental concrete is dif
ferent from that of structural concrete, which is reinforced with steel 
bars. CASE has not given us any reason to suspect applicant's testimony 
concerning the use of unreinforced concrete for replacement of broken 
rock. Consequently, this objection is denied. 

C. Confirming Photographs 

CASE would have us find that the loss of one photograph, of the larg
est crack formed in the limestone formation, is so crucial that we should 
find that applicant has not carried its burden of proof concerning the 
safety of the foundation. 9s However, there is direct testimony in our 
record concerning this feature and its current status. We do not think 

94 CASE's Objections at 9-12. 
95 CASE's Objections at 12-13. 
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CASE's reason for doubting these experts - their track record in pre
dicting the effects of blasting on these foundations - is sufficient for us 
to reverse our findings on this fact. The applicant has sustained its 
burden of proof concerning the safety of the foundation. Hence, this ob
jection is denied. 

D. Cracks In Reactor Shield Wan 

CASE has not given any reason for us to believe that a hairline crack 
in concrete (whether or not it should be called a settlement crack), as
sumed for conservative purposes to go through the entire reactor shield 
wall, would transmit any substantial increase in radiation.96 Conse
quently, this objection is without merit. 

CASE also raises a question about applicant's "concern" about "the 
area around the neutron detection slots. "97 However, it does not explain 
the nature of the problem that CASE is worried about or the relevance 
of this matter to the challenged findings. This does not meet the stan
dard for the specificity of objections established by this Board in its pro
posed opinion. Although we have made extensive reference to source 
documents in preparing this document, we are not prepared to mine 
those documents without a map furnished to us by a party. 

This objection is denied. 

E. Polar Crane 

CASE does not provide any reasons why the B~ard's findings about 
the polar crane should be changed, but it states its concern that the prob
lem of accumulating gaps in the polar crane rail should not have oc
curred in the first place.98 However, CASE does not give us any reason 
to believe that this represents a breakdown of the quality assurance 
program; and we accept applicant's representation that this problem was 
detected prior to the quality assurance inspection of the rails.99 
Consequently, this objection is denied. 

We note, however, that CASE requests information concerning appli
cant's reevaluation of all shims with clipped fingers. Since this was a 
matter that was specifically litigated and that could be important to 
having a complete record, CASE's request should be honored. In this 

96 See CASE's Objections at 13·14. 
97fd. at 13. 
98 CASE's Objections at IS. 
99 Applicant's Reply at 8·9. 
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way, CASE may assist the Board in its effort to compile a.complete 
record. j ': 

F. Miscellaneous Objections 

CASE filed a number of other objections that are irrelevant to our pro
posed decision, which expressly excluded any. overaU consideration of 
applicant's commitment to its quality assurance program. These argu
ments should be incorporated in findings filed by CASE at an appropriate 
time. Those findings should attempt to indicate CASE's view of the ap
plicant's overall commitment to its quality assurance program.100 

CASE also argues that we should give zero weight to a staff investiga
tion and finding concerning a partially instaUed Hilti bolt. 101 However, 
we find this finding to be sufficiently specific to be trustworthy. Absent 
reconsideration by the staff as the result of further investigation, we 
trust this finding. 

CASE's miscellaneous objections are denied. 

ORDER 

For all the foregoing reasons and based on consideration of theentirc· 
record in this matter, it is, this 23rd day of September 1983, 

ORDERED 
The parties' Objections to our Proposed Initial Decision of July 29, 

1983 are granted only to the extent indicated in the accompanying 
memorandum. Findings in our Proposed Initial Decision that are not 
modified in this opinion are now final. 

BeCause of the extensive filings on issues included in this decision, 
motions for· reconsideration will be entertained only if they are filed 
within ten days of the issuance of this Order and if they are limited to 

100 Given our musive record, the parties should consider relyilll heavily on fllures Ind tables to display 
the overall record on commitment to quality assurance. 
101 CASE's Objec:tions It 17. 
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dear errors of fact or law. Each such clear error should be listed and 
carefully explained in a separate paragraph. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan (by PBB) 
ADMINISTRATIVE JUDG E 

Kenneth A. McCollom (by PBB) 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 700 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

James A. Laurenson, Chairman 
Dr. Jerry R. Kline 

Mr. Frederick J. Shon 

LBP·83·81 

In the Matter of Docket No. 50·322·0L·3 
(Emergency Planning Proceeding) 

LONG ISLAND LIGHTING COMPANY 
(Shoreham Nuclear Power Station, 

Unit 1) September 27, 1983 

The Licensing Board denies a motion to compel production of a cer· 
tain FEMA employee for deposition regarding the FEMA review of an 
emergency plan. 

RULES OF PRACTICE: DISCOVERY (AGAINST FEMA) 

Pursuant to interagency Memorandum of Understanding, the Federal 
Emergency Management Agency (FEMA) is acting as consultant to 
NRC in emergency planning matters; its employees are thus entitled to 
limitations on discovery afforded NRC consultants by 10 C.F.R. 
§§ 2.720(h) (2) (i) and 2.4(p). Where party requesting production for 
deposition of a certain FEMA employee fails to show "exceptional 
circumstances," request is denied. 

EMERGENCY PLANNING: FEMA REVIEW 

The role of the Federal Emergency Management Agency (FEMA) in 
emergency plan review is that of "consultant" to NRC: FEMA submits 
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its expert advice concerning emergency plans to NRC, which evaluates 
that advice in conjunction with all other evidence of record. 
(Interagency Memorandum of Understanding, 45 Fed. Reg. at 82,714 
(1980». 

.MEMORANDUM AND ORDER 
DENYING SUFFOLK COUNTY MOTION TO COMPEL 

DISCOVERY FROM FEMA 

On September 7, 1983, Suffolk County ("the County") filed a motion 
to compel discovery. The motion asserted that the County had filed 
notices of deposition for three narried FEMA employees. FEMA 
notified the County that it would not voluntarily produce these 
employees for deposition because of the following: (1) FEMA 
employees are entitled to the same protection as NRC employees 
pursuant to 10 C.F.R. § 2.720(h)(2)(i); (2) FEMA already designated 
three other persons to testify at hearing and deposition; and (3) the 
County has not attempted to establish "exceptional circumstances" to 
justify the taking of these objections. At the first Discovery Conference 
on September 26, 1983, the County and FEMA announced that they 
had resolved their differences over two of the three requested 
depositions. However, they were unable to settle their dispute 
concerning the County's request for the deposition of Jeffrey Bragg. The 
County asserts that FEMA is an independent agency, not part of the 
NRC or a consultant to the NRC, and, hence, FEMA employees are not 
entitled to the protection of § 2.720(h)(2)(i). We disagree with the 
County. We find, pursuant to the relevant regulations, that FEMA is 
acting as a consultant to the NRC in emergency planning matters and 
that its employees are entitled to the protection of § 2.720(h) (2) (i). 
Since the County has not established any "exceptional circumstances," 
the motion is DENIED. The dissenting view of Judge Frederick J. Shon 
is attached. We do not here rule upon the "Suffolk County Motion to 
Compel Discovery from FEMA," filed on September 19, 1983, 
concerning documents and answers to deposition questions. That 
motion will be ruled upon at a later date. 

FEMA has designated the following to be its witnesses at hearing and 
deposition: Edward Tanzman, Roger B. Kowieski, and Fred Sharrocks. 
The County wants to take the deposition of Jeffrey Bragg, Executive 
Deputy Director of FEMA. The County has conducted discovery which 
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identified Jeffrey Bragg as someone who personally participated in the 
FEMA review of the LILCO Emergency Preparedness Transition Plan. 

At the outset we observe that the status of FEMA in NRC licensing 
hearings is unclear. There have been no changes in the NRC Rules of 
Practice, 10 C.F.R. Part 2, dealing with the status of FEMA since the 
Memorandum of Understanding between FEMA and NRC, 45 Fed. 
Reg. 82,713 (980). That Memorandum set forth certain responsibilities 
for FEMA including the fact that "to support its findings and de
terminations, FEMA will make expert witnesses available before 
... NRC hearing boards ... and during any related discovery 
proceeding." 45 Fed. Reg. at 82,714. The promulgation of the 
emergency planning rule, 10 C.F.R. § 50.47, placed FEMA in a unique 
position by declaring that "(j]n any NRC licensing proceeding, a FEMA 
finding will constitute a rebuttable presumption on questions of 
adequacy and implementation capability." 10 C.F.R. § 50.47(a)(2). 
Various licensing boards have dealt with FEMA's status in diffe'ring 
ways. Often, FEMA and NRC have been combined in emergency 
planning matters and FEMA has been represented by its own counsel. 
NRC's failure to clarify FEMA's role in a hearing brings us to the 
present controversy under the Rules of Practice. 

Section 2.nO(h) (2) (j) provides as follows: 

In a proceeding in which the NRC is a party, the NRC staff will make available one 
or more witnesses designated by the Executive Director for Operations, for oral 
examination at the hearing or on deposition regarding any matter, not privileged, 
which is relevant to the issues in the proceeding. The attendance and testimony of 
the Commissioners and named NRC personnel at a hearing or on deposition may 
not be required by the presiding officer, by subpoena or otherwise: Provided • . That 
the presiding officer may, upon a showing of exceptional circumstances, such as a 
case in which a particular named NRC employee has direct personal knowledge of a 
material fact not known to the witnesses made available by the Executive Director 
for Operations require the attendance and testimony of named NRC personnel. 

(Emphasis in original.) 
The purpose of this rule was set forth in the Statement of 

Consideration as follows: 

In view of the increasing number of adjudicatory proceedings, and the demands on ' 
the time and energies of AEC policy making, supervisory and staff personnel, the . 
Commission considers it desirable to provide a procedure and criteria for 
determining the appropriateness of attendance and testimony of such persons in . 
AEC adjudicatory proceedings. The procedure and criteria established seek to 
accommodate the public interest in having participation by appropriate AEC f 

personnel in resolving matters in issue in an adjudicatory proceeding with a parallel 
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public interest in maintaining the efficient and expeditious conduct of this and other 
agency functions. 

35 Fed. Reg. 19,500 (1970). 
The definition of "NRC personnel" protected by the above rule is set 

forth in 10 C.F.R. § 2.4(p) as follows: 

"NRC personnel" means (1) NRC employees; (2) for the purpose of §§ 2.720 and 
2.740 only, persons acting in the capacity of consultants to the Commission, 
regardless of the form of the contractual arrangements under which such persons 
act as consultants to the Commission; and (3) members of advisory boards, 
committees, and panels of the NRC; members of boards designated by the 
Commission to preside at adjudicatory proceedings; and officers or employees of 
Government agencies, including military personnel, assigned to duty at the NRC. 

The Statement of Consideration for the above definition is, in 
pertinent part, as follows: 

The Atomic Energy Commission has adopted an amendment to its rules of 
practice in 10 C.F.R. Part 2 which refines the definition of "AEC personnel" as used 
in that part. 

Section 2.4 of Part 2 now includes within the definition of "AEC personnel," 
persons who are "consultants • • • of the AEC," the amendment adopted 
specifically includes within that definition persons who are acting in the capacity of 
consultants to the Commission, regardless of the form of the contractual 
arrangements under which such persons render consultant services. Thus, 
employees of AEC contractors are included in the definition of AEC personnel (for 
§§ 2.270 [sic] and 2.740 purposes only) to the extent that they act as consultants to 
the Commission, even though there is no special contract for consulting services 
between the Commission and such employees. 

The clarification of the definition in § 2.4 has the effect of making applicable to 
employees of AEC contractors and other persons acting as consultants to the 
Commission, regardless of the form of the contractual arrangements, § 2.270(h) 
[sic], which deals, inter alia, with attendance and testimony of" AEC personnel." 

38 Fed. Reg. 1500 (1973). The fact that NRC consultants are included 
in the term "NRC personnel" in § 2.720(h)(2)(i) is reaffirmed in 10 
C.F.R. Part 2, Appendix A, IV(d). The County concedes that "Section 
2.720 (h) (2) (i) also protects the Stairs consultants from deposition. See 
10 C.F.R. Part 2, Appendix A, § IV(d)." Suffolk County Motion to 
Compel Discovery at 3 n.t. 

We next turn to the question of whether FEMA qualities as a 
"consultant to the Commission." The term "consultant" is not defined 
in the Act or regulations. Thus, we shall look to the dictionary or 
ordinary usage of the term. A consultant is "a person who gives 
professional or expert advice." The Random House College Dictionary, 
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Revised Edition 289 (1980). Similarly, a consultant is "one who gives 
professional advice or services regarding matters in the field of his 
special knowledge or training." Webster's Third New International 
Dictionary 490 (1976). This path leads back to the Memorandum of 
Understanding Between FEMA and NRC, supra. Pursuant to that 
Memorandum, FEMA is to "make findings and determinations as to 
whether State and local emergency plans are adequate and capable of 
implementation .... " 45 Fed. Reg. at 82,714 (1980). The Memorandum 
goes on to provide that, thereafter, the NRC has the responsibility 

to review the FEMA findings and determinations on the adequacy and capability of 
implementation of State and local plans [and] to make decisions with regard to the 
overall state of emergency preparedness (I.e. integration of emergency preparedness 
onsite as determined by the NRC and orrsite as determined by FEMA and reviewed 
by NRC) and issuance of operating licenses or shut down of operating reactors. 

Ibid. Moreover, that Memorandum provides that "FEMA wili provide 
support for NRC reactor, fuel facility and material1icensing reviews, as 
requested with regard to the assessment of the adequacy of State and 
local response plans for accidental radiological releases. This will include 
timely submittal of an evaluation suitable for inclusion in NRC safety 
evaluation reports." Ibid. (Emphasis supplied.) 

We find that the provisions of the Memorandum of Understanding 
Between FEMA and NRC qualify FEMA as an "NRC consultant" for 
purposes of §§ 2.4 and 2.720(h)(2)(i). This is so because FEMA 
submits its professional advice concerning emergency preparedness 
plans and implementation of those plans, but it is NRC which must 
weigh and evaluate that advice in cof\junction with all other probative, 
reliable, and substantial evidence of record. To paraphase the 
Memorandum, FEMA will provide support as requested. by ,the NRC. 
This clearly puts FEMA in the role of a consultant. FEMA is providing 
"professional advice or services" to the NRC. Since FEMA is an "NRC 
consultant," § 2.720(h)(2)(i) provides that we ·may not require the 
attendance and testimony of any named FEMA employees absent a 
showing by the County of "exceptional circumstances." Since the 
County has not attempted to establish any "exceptional circumstances," 
its motion is DENIED. 

704 



ORDER 

WHEREFORE, IT IS ORDERED that the Suffolk County Motion to 
Compel Discovery from FEMA is DENIED. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

James A. Laurenson, Chairman 
ADMINISTRATIVE LAW JUDGE 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 

DISSENTING VIEW OF JUDGE FREDERICK J. SHON 

I respectfully dissent from the views of my colleagues in this matter. I 
note that, to the extent I have been able to research it, the question is 
indeed a matter of first impression. We have no specific guidance from 
either Commission or Appeal Board, and the regulation itself seems not 
to have contemplated the precise situation at bar. That is not surprising 
in view of the fact that the special relationship between NRC and FEMA 
was defined a decade after the rule on NRC witnesses was adopted and 
seven years after the changes in definitions which brought 
"consultants" under the rule's aegis. 

Nonetheless, I believe certain logical extrapolations can be made from 
the regulations as they stand. The original rule provided a special shield 
for "AEC personnel" in consideration of the "increasing number of 
adjudicatory proceedings, and the demands on -the time and energies of 
AEC policy making supervisory and staff personnel." It seems clear to 
me that an agency, faced with increased demands upon its personnel, 
might well - purely as a matter of administrative efficiency - develop 
such a rule as 2.720(h)(2)(i) to apportion the effort of its people. But 
we have no indication that FEMA faces a dilemma of "increasing 
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· .. adjudicatory proceedings" in its own right, or that it would adopt 
this particular mechanism to remedy the problem if it did. 

Certainly it seems FEMA has no comparable rule of its own, ·since 
FEMA's very able counsel cites only ours. If indeed, FEMA is in need 
of such protection, it should pursue it through the rulemaking 
mechanisms available to it rather than through adjudication before this 
Board. 

In my colleagues' view the FEMA employee whose deposition is at 
issue here is a "consultant" to NRC. I have reviewed the memoranda of 
understanding which created the present relationship: both of the 
Memoranda of December 16, 1980 (45 Fed. Reg. 82,713) and the 
Memorandum which they superseded (45 Fed. Reg. 5847 (1980». 

Nowhere are the words "consult" or "consultant" used. Indeed, 
under sections II and III of the extant Memorandum on emergency 
planning, the directives to FEMA include only such exhortations as "to 
review," "to make findings and determinations," "to take the lead," 
and "to assume responsibility." These scarcely smack of the notion of 
serving as consultant. 

I note further that, in 10 C.F.R. § 2.4 as cited by my colleagues, the 
Regulations make specific provision for the circumstances under which 
employees of other agencies come beneath the umbrella. Section 2.4, as 
cited supra, specifies that, for the purposes of 10 C.F.R. §§ 2.720 and 
2.740 "NRC personnel" includes "officers or employees of Government 
agencies, including military personnel, assigned to duty at the NRC." 
(Emphasis added.) No one, to my knowledge, claims that the FEMA 
employee whose deposition Suffolk County would take is "assigned to 
duty at the NRC." 

It is well established that exceptions to general rules are to be 
construed narrowly. A /ortlorl, where the general rule is one which, as a 
matter of equity, permits a party before us to exercise discovery rights, a 
narrow construction of exceptions to that rule seems well-advised. I 
therefore do not believe the Regulations themselves extend any 
protection to FEMA employees. 

I turn now to the question of whether, as a matter of interagency 
comity, we should seek to extend the aegis of §§ 2.720 and 2.740 to the 
employees of another agency in circumstances other than those specified 
by regulation .. 1 am convinced we should not. 
-Two decades ago the notion of an agency's bending its rules to protect 

a sister agency from the prying nose of John Q. Public might have 
seemed a sound one indeed. But times have changed. In the enlightened 
era of Government in Sunshine and Freedom of Information, the 
Weltanschauung is reversed. Public servants must expect to live in a 
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· goldfish bowl. In this case, where comity contests with equity, equity 
wins hands down. 

I would grant Suffolk County the relief it requests. 

ATOMIC SAFETY AND 
LICENSING BOARD 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 708 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Oscar H. Paris 

Mr. Frederick J. Shon 

LBP-83-52 

In the Matter of Docket No. 50-155 
(Spent Fuel Pool Amendment) 

CONSUMERS POWER COMPANY 
(Big Rock Point Plant) September 30, 1983 

The Board denies intervenor's motion to reopen the record based on 
new information it had obtained about the appropriate standards to be 
applied in determining whether applicant has complied with the NRC 
Staffs criticality requirements (neutron multiplication factor require
ments) for a spent fuel pool. The Board holds that the alleged difference 
in standards is moot. Since applicant is now required to show that the 
water in its spent fuel pool will not rise above 150°F, the maximum tem
perature at which the integrity of the concrete pool can be assured, it is 
no longer necessary for applicant to show that the neutron multiplication 
factor (Kerr) would not exceed 0.95 at temperatures higher than the 
150°F. 

LICENSING BOARDS: JURISDICTION 

The Licensing Board has jurisdiction over issues remanded to it by the 
Appeal Board even if the decision ordering the remand has been ap
pealed to the Commission. 
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SPENT FUEL POOL: NEUTRON MULTIPLICATION FACTOR 

When applicant must show that the water in its fuel pool will not rise 
above lSO°F in order to retain the integrity of the pool concrete, that 
maximum temperature value establishes the maximum temperature at 
which applicant must show that the neutron multiplication factor (kelT) 
in its fuel pool must not rise above 0.95. 

TECHNICAL'ISSUE DISCUSSED 

Neutron multiplication factor (kelT)' 

MEMORANDUM AND ORDER 
(Reopen Record on Criticality) 

On August 24, 1983 Christa-Maria, et al. (Christa-Maria) requested 
that we reopen the hearing record on the criticality contention. The 
motion was based on information appearing in affidavits filed by Dr. 
WaIter L. Brooks and Mr. Daniel B. Fieno, members of the Nuclear 
Regulatory Commission's Staff (stam, subsequent to the time applicant 
filed its appeal from our initial decision on criticality. 

Consumers Power Company (applicant) contends that we lackjurisdic
tion over the motion to reopen because such motions are permitted by 
10 C.F.R. § 2.718(j) only prior to the time that we issue an initial 
decision. However, we find that this argument lacks merit and that we 
have jurisdiction: the Appeal Board remanded the criticality issue to us 
and has required us "to make [our] finding on the adequacy of the appli
cant's criticality analysis contingent upon the 'reliability of the makeup 
line."1 The pendency of an appeal to the Commission from this order of 
the Appeal Board does not stay its effect. 

Consequently, we would now turn to the merits of Christa-Maria's 
motion: But when we turn our attention to the issue raised by Christa
Maria we find that the alleged grounds for reopening are now moot. 

Christa-Maria argues that the subsequent staff testimony indicates 
that applicant's criticality analysis did not meet staff requirements be
cause the analysis omitted the required conservative assumption of a 
constant temperature and a constant void fraction across the fuel rods. 
Since Christa-Maria had no notice that staff guidance might not have 

1 ALAB.725, 17 NRC 562, 572 (1983). 
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been followed in this case, it considers the subsequent staff depositions 
to have provided new information about the legal context in which the 
criticality contention would be decided. 

However, the march of events has antiquated Christa-Maria's 
approach. Applicant is no longer claiming that its "makeup line" will 
merely replace water lost to the fuel pool through boil-off during a 
Three-Mile Island (TMI) type incident. It now claims that its makeup 
line will serve as an "overfill line," adding enough 1 OO°F water to cause 
the average temperature of the fuel pool to remain below 150°F even if 
the pool cooling system were lost during a TMI type incident. The 150°F 
upper limit to temperature is essential because that is the maximum tem
perature at which the applicant can demonstrate that the concrete in its 
fuel pool will retain its integrity.2 

In order to avoid the loss of water from the fuel pool caused by a fail
ure of the concrete, applicant must demonstrate that its overfill line will 
function successfully. If the line fails, there would be a risk of criticality 
or melt-down (and possibly of Zirconium fire). Consequently, to main
tain the level of water in the pool and comply with General Design Crite
rion 61, which requires that the fuel pool be designed "to prevent signifi
cant reduction in fuel storage coolant inventory under accident 
conditions, "3 applicant must demonstrate that its overfill line will main
tain the temperature of the water below 150°F (or such other tempera
ture as is necessary to assure the integrity of the concrete). 

To demonstrate compliance with the criticality requirements (General 
Design Criterion 62), applicant must demonstrate that the neutron mul
tiplication constant (kerr) will not exceed 0.95 for any permissible condi
tion of the water in the fuel pool. This does not require any showing 
about kerr for the prohibited condition of boil-off or other prohibited loss 
of water.4 Hence; applicant need not demonstrate that it would avoid 
criticality at any temperature above 150°F in a full fuel pool. This it has 
already done, under any interpretation of the existing evidence or staff 
guidance.s 

The sole question left for us to decide about criticality is whether the 
overfill line will successfully fulfill its assigned function of preserving 
the integrity of the concrete in the pool. 6 

2 Further Testimony of David P. Blanchard (Reliability of Makeup Line) (September 23, 1983) at 7·9. 
3 See ALAB·725, 17 NRC at 567. . '. 
4 [d .• passim. 
S We do not interpret the deposition of Mr. Fieno as raising any serious question about the maximum 
enrichment assumptions adopted by Dr. Kim in his criticality analysis. See Fieno Deposition at 50, 58; 
Dr. Kim at Tr. 1454·55. 
6 The issue concerning a possible steam/zirconium reaction also is relevant because it relates to the con· 
sequences if the overfill line should be unsuccessful. 
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ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 30th day of September 1983, 

ORDERED 
The motion to reopen the hearing record filed by Christa-Maria, et al. 

on August 24, 1983 is denied. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Dr. Oscar H. Paris 
ADMINISTRATIVE JUDGE 

Mr. Frederick J. Shon 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 713 (1983) DD-83-12 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 

John G. Davis, Director 

In the Matter of 

SHIPMENTS OF HIGH-LEVEL 
NUCLEAR POWER PLANT WASTE 
THROUGH AND TO ILLINOIS 

(1 0 C.F.R~ § 2.2(8) 

September 13, 1983 

The Director of the Office of Nuclear Material Safety and Safeguards 
denies a request from Edward Gogol to postpone all shipments of high
level waste through and to Illinois and to hold a series of public hearings 
on the radioactive waste shipments. 

TECHNICAL ISSUE DISCUSSED: TRANSPORTATION OF 
NUCLEAR MATERIAL 

The transportation of radioactive materials, including the transport of 
irradiated reactor fuel, is governed by a comprehensive set of regulations 
established by both the NRC and the Department of Transportation. 

DIRECTOR'S DECISION UNDER 10 C.F .R. § 2.206 

By letter dated July 27, 1983, Edward Gogol, on behalf of Citizens 
Against Nuclear Power - Chicago, Pollution and Environmental Prob
lems - Palatine, Lake County Defenders - Lake County, Citizens for 
a Better Environment - Chicago, and Greenpeace-Great Lakes -
Chicago (hereinafter jointly referred to as "petitioners"), requested 
James Keppler, Regional Administrator of the Nuclear Regulatory Com
mission (NRC) to order that all shipments of high-level nuclear waste 
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through and to Illinois be postponed and to hold a series of public hear
ings on the radioactive waste shipments. Petitioners also asked a 
number of factual questions about the shipments. Petitioners based their 
request on the likelihood of accidents involving the spent fuel during 
transportation which could result in "the deaths of thousands of people 
within 30 days and hundreds of thousands later from cancer." They as
serted such accidents are likely because: 

1. None of the casks of the type presently in use have been physically tested 
against possible highway and rail accident conditions. Cask welds were not 
tested for failure during construction. 

2. The casks are not designed to withstand common highway and rail accidents. 
3. An accident-caused fire could be even more dangerous than the collision itself. 
4. A 1970 federal study (ORNL-44SI) notes that the cask's pressure relief valve 

will pop open if the cask is involved in a fire, coolant will be lost, and radioac
tive gases and volatile particulates could then escape through the open valve. 

Because the question of the appropriate regulations for transportation of 
spent fuel is within the area of responsibility of NRC Headquarters, the 
petition has been referred to this office for response. 

BACKGROUND 

The transportation of radioactive materials, including the transport of 
irradiated reactor fuel, is governed by a comprehensive set of regulations 
established by both the NRC and the Department of Transportation 
(DOT). The respective roles of the agencies are set forth in a Memoran
dum of Understanding agreed to on June 8, 1979. 44 Fed. Reg. 38,690 
(1979). The NRC regulations are set forth in 10 C.F.R. Part 71.1 The ap
plicable DOT regulations are found in 49 C.F.R. Parts 170 through'189. 
Together, these regulations are designed to assure that the following 
basic safety requirements are met when transporting radioactive 
materials: 

1. Adequate containment of the radioactive material; 
2. Adequate control of the radiation emitted by the material; and 
3. Prevention of nuclear criticality. 

In addition, the NRC has issued 10 C.F.R. Part 73 which provides re
quirements for the protection of certain radioactive materials based 

1 Part 71 w~ revised. effective September 6, 1983, to make it compatible with ~egUlations of the Inter
national Atomic Energy Agency; Set! 48 Fed. Reg. 3S,600 (l983) and the correction notice published In 
48 Fed. Reg. 38,449 (l983). 

714 



upon concern for deliberate acts to seize, damage or sabotage the 
shipments. 

DOT Regulations 

Generally, the DOT is responsible for regulating safety in transporta
tion of all hazardous materials including radioactive materials, and the 
NRC is responsible for regulating safety in receipt, possession, use and 
transfer of byproduct, source and special nuclear materials. More 
specifically, the DOT establishes certain requirements which shippers 
and carriers must meet during actual transport such as limits for radia
tion fields, requirements for marking and labeling of packages, and re
quirements for vehicle placarding, loading, storage, monitoring and acci
dent reporting.2 

"Under the Hazardous Materials Transportation Act (HMTA), 49 
U.S.C. §§ 1801-12, the DOT is authorized, among other things, to issue 
routing regulations for the safe transportation of radioactive materials. 
The DOT published a final rule requiring driver training of carrier per
sonnel and for the highway routing of radioactive material shipments, 
including spent fuel, on January 19, 1981 (46 Fed. Reg. 5298). The rule 
became effective on February 19, "1982.3 These routing requirements are 
set forth in 49 C.F.R. § 177.825. 

Under 49 C.F.R. § 177.825 (b), a carrier or any person who operates a 
motor vehicle to 'transport a package containing it "highway route con~; 
trolled quantity" of radioactive material (spent fuel is such a material; 
see 49 C.F.R. § 173.389(b», shail operate over a preferred route. Pre
ferred routes are interstate highways and state-designated alternate" 
routes. Carriers are authorized to use routes other than the interstate 
system only in specified instances such as to follow a state-designated 
route, in a documented case of emergency, to obtain necessary fuel or 
vehicle repairs, to travel to and from a pickup or delivery site not located 
on an interstate highway, or for security purposes. " 

21n 1979, the NRC amended 10 C.F.R. Part 71 to require that all shipments oflicensed material, except 
those subject to the regulations of the U.S. Postal Service, be made in accordance with the regulations 
of the DOT. See 10 C.F.R. § 71.S. This change to the regulations did not alter any substantive require' 
ments but permitted the NRC to inspect the activities of its licensees in this area and to take enforce· 
ment actions if warranted. See Effective Rule. 44 Fed. Reg. 63,083 (1979). 
3 The rule was recently upheld by the Court of Appeals, City of New York v. DOT. Nos. 82.6094, 
82·6200 (2nd Cir. Aug. 10, 1983). 
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NRC Regulations 

The NRC establishes safety and design standards for certain types of 
packages, known as Type B packaging, which apply to spent fuel casks. 
These standards require Type B packages, in addition to the ability to 
withstand conditions incident to normal transport, see 10 C.F.R. 
§§ 71.51(a) and 71.71, to be able to survive certain hypothetical accident 
conditions without serious loss of containment and limited loss of shield
ing capability. See 10 C.F.R. §§ 71.51(a) and 71.73. The NRC reviews 
and specifically approves each Type B package design (10 C.F.R. 
§ 71.31) and each Quality Assurance Program 00 C.F.R. § 71.101). The 
NRC also imposes various procedural, administrative and technical re
quirements designed to protect the public health and safety. The NRC 
regulations also specify Quality Assurance standards under which 'pack-. 
ages must be fabricated and used, and generally applicable preshipment 
quality tests (10 C.F.R. Part 71, Subparts G and H). 

During the past several years the Commission has reexamined the ad
equacy of its regulation of the transportation of radioactive materials and 
has concluded that existing regulations are adequate to protect the 
public against unreasonable risk from transportation of licensed 
materials. On June 2, 1975 (40 Fed. Reg. 23,768) the NRC announced 
that it was reevaluating its then-existing regulations concerning the air 
transportation of radioactive materials, including packaging. As part of 
the rulemaking, the Commission prepared an Environmental' Impact 
Statement (EIS) on the subject which included consideration of other 
transport modes because of the requirement to consider alternatives con
tained in the National Environmental Policy Act of 1969 (NEPA). Com
ments were sought on the draft ,EIS and the Final Environmental 
Statement, "Transportation of Radioactive Materiill by Air and Other 
Modes" (NUREG-0170),. issued in December 1977. The Commission 
concluded, based upon the analysis developed in th'e rulemaking 
proceeding, the public comments received, the safety record of transpor
tation of licensed materials and other information, that present regula
tions were adequate to protect the public against unreasonable risk from 
the transport of radioactive materials. See Withdrawal of Advance 
Notice of Rulemaking, 46 Fed. Reg. 21,619 (981). The Commission 
specifically reaffirmed this conclusion on the adequacy of existing 10 
C.F.R. Part 71 with respect to the safety of radioactive waste transporta
tion in a subsequent rulemaking on Advance Notification. 47 Fed. Reg. 
596 (982). 
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DISCUSSION 

In their petition, petitioners do not ask that shipments of high-level 
waste through and to Illinois be postponed because they will not be 
made in accordance with the regulatory scheme described above. 
Rather, they take issue with specific aspects of the regulations 
themselves. 

Packaging, Testing and Quality Assurance 

Petitioners' first concern is that casks in use have not been physically 
tested in highway or railway accident conditions nor were the welds on 
this type of cask tested during construction. 

As described above, the NRC establishes standards to which casks 
must be designed and fabricated. As· noted, the NRC has conducted a 
reassessment which demonstrated that current package standards provide 
an adequate degree of safety. The NRC test standards are not intended 
to bound every conceivable transportation accident. The test standards 
used for licensing are intended to provide a design basis such that casks 
will survive most accidents with little or no release of radioactive mate
rial to the environment. NRC studies show that the test standards pro
vide an adequate degree of safety. Only under highly unlikely conditions 
would a cask fail to isolate its contents from the environment and the es
timated health consequences of such a failure are small. The NRC re
quires applicants to demonstrate that proposed cask designs meet NRC 
safety standards. This demonstration may be by means of full-scale 
testing, scale model testing, engineering analysis, or a combination of 
these methods. 

The use of engineering analysis techniques, including computer 
modeling, is a well established and verified engineering practice. A 
number of computer programs are available and have been used by engi
neers to accurately model a variety of different systems and to success
fully predict their performance under specified conditions. Simplifying 
assumptions of a conservative or bounding nature are routinely used to 
reduce the amount of analysis required to obtain necessary safety 
assurances. 

All of the spent fuel casks which are presently in use were constructed 
under NRC-approved quality assurance plans. We have no reason to be
lieve that any cask presently authorized has faulty welds. 
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Adequacy of Package Test Standards 

Petitioners' second concern is that the highway accidents which casks 
must be designed to withstand do not adequately represent the kinds of 
highway and rail accidents casks may encounter. 

NRC regulations require that casks be subjected to a free drop 
through Ii distance of 30 feet onto a flat essentially unyielding horizontal 
surface (10 C.F.R. § 71.73(c)(l). The speed attained in such a drop 
would be 30 mph. But it is not valid to compare a 30 mph impact of a 
spent fuel cask onto an unyielding surface with the crash of a vehicle car
rying that cask at the same speed. Casks are evaluated for impact onto 
an essentially unyielding surface. Thus, for purposes of engineering 
analysis, all the energy of impact is assumed to be absorbed by the cask. 
This is a convenient and conservative method of analysis. In an actual 
accident, there are very few (if any) objects or surfaces that would not 
yield considerably if struck by a spent fuel cask. Preliminary information 
from a recent study conducted for the NRC indicates that the mechanical 
forces produced by the NRC's 30-foot drop test (30 mph) are larger 
than for a 60 mph impact of a spent fuel cask onto a 20-inch thick con
crete surface representative of a highway.· In addition, crushing of the 
truck cab, and energy absorbed in the trailer, in breaking tie-down 
devices, in rotary motion, and in demolishing objects in the path of the 
cask would all serve to reduce the amount of energy available to damage 
the cask. 

Adequacy of Package Thermal Standard 

Petitioners' third basic concern is with the standards for fire resistance 
to which casks must be designed. They assert that government statistics 
show that the average temperature of. highway or rail fires is 1850°F, 
and many commonly transported chemicals burn at over 3000°F, where
as regulations require casks to withstand only a 1475° fire for 30 minutes. 

NRC regulations specify the test which a package must withstand as 
follows: 

Thermal. Exposure or the whole specimen ror not less than 30 minutes to a heat 
flux not less than that or a radiation environment or 800·C (l47S·F) with an 
emissivity coefficient or at least 0.9. For purposes or calculation, the surrace absorp
tivity must be either that value which the package may be expected to possess ir ex-

4 "Final Report on Severe Rail and Truck Accidents: Toward a Definition of Bounding Environments 
for Transportation Packages, Vols. 1 Ik. 2," P. Eggers, t!lol., Ridihalgh, Eggers Ik. Associates, to be pub
lished as NUREG/CR Report. 
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posed to a fire or O.S, whichever is greater. In addition, when significant, convective 
heat input must be included on the basis of still, ambient air at soo·e (I47S·F). Ar· 
tificial cooling must not be applied after cessation of external heat input and any 
combustion of materials of construction must be allowed to proceed until it termi· ' 
nates naturally. The effects of solar radiation may be neglected prior to, during, and 
following the test. 

It should be noted that these NRC regulations specify a thermal test 
with a thermal radiation environment of 1475°F rather than a fire test 
with a flame temperature of 1475°F. The overall effectiveness of the 
NRC 'thermal test is approximately the same as a hydrocarbon fire 
having a flame temperature on the order of 1850°F. The technical litera
ture shows' that spent fuel casks respond to the' NRC test about the same 
as they would to an actual hydrocarbon fire. 

It is difficult to identify common industrial materials which are 
shipped in large enough quantities to fuel a large and long duration fire 
and which burn at temperatures greater than 3000°F without special bur
ners and/or oxygen supplies. Studies of a large number of highway acci
dents indicate that the likelihood of exceeding the regulatory thermaUest 
is in the order of 3 x 10-9 per truck mile. Beyond that, tests on actual 
spent fuel shipping casks with time-temperature input up to six times 
that required by the regulations did not cause failure of the casks.s . ' 

Package Pressure Relief Devices 

Petitioners' final concern is the implications of a 1970 federal study, 
ORNL 4451, which they assert concludes that the cask pressure relief 
valve will pop open if the cask is involved in a fire, all coolant will be 
lost and radioactive gases will escape. 

The 1970 study, ORNL-4451, concluded that if a cask that has been 
designed for water coolant is involved in a fire, it is unlikely that the 
outer cask seal can be maintained. The report also concluded, in 
summary, that it appears likely, based on current design technology, 
that the specification regarding limits for the release of radionuclides can 
be met for all types of casks carrying fuel, fissile material, or waste, even 
if the casks are involved in the postulated 30-foot drop, followed by the 
puncture and 30-minute fire. Moreover, 'it should be noted that spent 
fuel casks currently in use do not use water coolant. 

S See Discussion in SAND 82·1250. May 1982. at 11. 
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CONCLUSION 

Petitioners' request that the Commission order the postponement of 
certain high-level waste shipments is based on their belief that the regu
lations governing transportation are inadequate. As described above, 
based on the information available to the NRC, we believe that the regu
lations governing the transportation of radioactive material including 
spent fuel are adequate to protect the public health and safety. 
Consequently, petitioners' first request regarding postponement of ship
ments is denied. Because of tbe extensive public participation involved 
in the Commission's recent reexamination of its transportation 
regulations, petitioners' second request regarding a series of public hear-
~~~~~ . 

Petitioners also asked for specific information concerning upcoming 
spent fuel shipments. That information is provided in Attachment 1 to 
this decision. . . 

If the petitioners wish, they may file a petition for rulemaking pur
suant to 10 C.F.R. § 2.802 with supporting information formally request
ing the Commission to change its rules. A copy of the procedures are en-
closed as Attachment 2. . 

A copy of this decision will be filed with the Secretary for the Commis
sion's review in accordance with 10 C.F.R. § 2.206(c) of the Commis
sion's regulations. As provided in 10 C.F.R. § 2.206(c), this decision 
will constitute the final action of the Commission 25 days after the date 
of issuance, unless the Commission on its own motion institutes review 
of this decision within that time. I 

Attachments: as stated 

Dated at Silver Spring, Maryland, 
this 13th day of September 1983. 

John G. Davis, Director 
Office of Nuclear Material, 

Safety and Safeguards 
.. 

[The attachments have been deleted from this publication but may be 
found in the NRC Public Document Room, 1717 H Street, NW, 
Washington, DC 20555.] 
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Cite as 18 NRC 721 (1983) 00-83-13 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF INSPECTION AND ENFORCEMENT , 

Richard C. DeYoung, Director 

In the Matter of 

WISCONSIN ELECTRIC POWER 
COMPANY 

(Point Beach Nuclear Plant, 
Units 1 and 2) 

Docket Nos. 50-288 
50-301 

September 23, 1 983 

The Director of the Office of Inspection and Enforcement denies a pe
tition submitted by Wisconsin's Environmental Decade requesting is
suance of an order to the Wisconsin Electric Power Company to show 
cause why the operating license for the Point Beach Nuclear. Plant 
should not be modified, suspended, or revoked due to serious deteriora
tion of operator performance at the facility. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

By petition dated February 14, 1983, Wisconsin Environmental 
Decade, Inc. (Decade) filed a request pursuant to 10 C.F.R. § 2.206 
with the Director of the Office of Nuclear Reactor Regulation. Decade 
requested issuance of an order to Wisconsin Electric Power Company to 
show cause why the operating license for the Point Beach Nuclear Plant 
should not be modified, suspended, or revoked due to "serious deterio
ration of operator performance at the facility." See petition at 1. The re
quest was referred to the Office of Inspection and Enforcement for con
sideration because the information presented by Decade as the basis for 
its request relates to matters normally handled by this office. Notice of 

721-



receipt of the request was published in the Federal Register on March 
30, 1983 (48 Fed. Reg. 13,300). For the reasons set forth below, 
Decade's request is denied. , 

Part I of Decade's petition lists twelve incidents, occurring between 
June 1981 and October 1982, which it asserts represent evidence of dete
riorating operator performance at the Point Beach facility. Each item 
cited in Part I of the petition is an excerpt from an NRC inspection 
report which was brought to the attention of the licensee by the NRC. 
Notices of Violation were issued to the licensee for these deficiencies, 
and accordingly, formal statements of proposed corrective action were 
required from the licensee. See 10 C.F.R. § 2.201. The Point Beach vio
lations cited by Decade were evaluated under the NRC's enforcement 
policy as severity level IV and V violations. See General Statement of 
Policy and Procedures for Enforcement Actions, 10 C.F.R. Part 2, Ap
pendix C (I 982). Because these violations had limited safety 
significance, escalated enforcement action, such as issuance of civil 
penalties or orders, was not considered for such violations and no further 
enforcement action, such as issuance of a show cause order, is appropri
ate now.' 

In Part II of its petition, Decade points to the SALP 2 evaluation 
completed for the Point Beach facility, covering the period November 1, 
1980 through March 31, 1982, to support its request for a show cause 
order. This SALP 2 evaluation found a decline in the overall high per
formance category in which Wisconsin Electric Power Company had pre: 
viously achieved. The staff has examined the Systematic Assessment of 
Licensee Performance (SALP) reports for the Point Beach facilities to 
determine whether they illustrate a decline in performance that is signifi
cant enough to require issuance of an order to show cause why the 
license should not be modified, suspended, or revoked. The staff has 
concluded that they do not. For SALP 2, the overall assessment of licen
see'performance was not as high as for SALP 1, but the licensee's per
formance was considered satisfactory. The staff also considered the 
SALP review covering the period April 1, 1982 through March 31, 1983 
(SALP 3). For SALP 3, the overall assessment of licensee performance 
noted the licensee's commendable efforts in upgrading the overall 
regulatory performance during the assessment period. In addition to 
overall.performance, the SALP review evaluated a number of functional 
areas of licensee activities. One important functional area assessed is 
plant operations. With respect to this area, the SALP 3 review rated the 
licensee as a Category 1· (the highest performance rating), an improve
ment from a Category 2 rating during the SALP 2 review. Therefore, 
since the SALP 3 report rates the overall performance of the licensee as 
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improving and since the licensee's performance was never considered 
unsatisfactory, issuance of a show cause order does not appear to be ap
propriate or necessary. 

Decade asserts in Part III of its petition that, because of specific or 
unique circumstances at the Point Beach facility, the items enumerated 
in Part I of the petition should be considered to be serious co"ncerns 
which require issuance of an order to the licensee to show cause why the 
Point Beach operating license should not be modified, suspended, or 
revoked. The first circumstance raised by Decade in Part III of its peti
tion is that "pressurized water reactor plant design provides less time for 
corrective operator action and less room for error than alternative reactor 
designs." See petition at 8. This statement is not entirely accurate. For 
some operating plant designs, where comparisons· can be made, the 
pressurized water reactor (PWR) plant design provides for less time for 
operator action than the boiling water reactor (BWR) plant design. 
However, for both PWR and BWR plants, the NRC requires that plant 
designs provide for automatic protection features where a timely re
sponse is particularly important. In addition, as stated before, the last 
SALP evaluation (SALP 3) rated the licensee as Category 1 (the highest 
performance rating) in the functional area of plant operations, a func
tional area which encompasses operator performance. Thus, the combi
nation of operator response and automatic protection features provides 
reasonable assurance that the plant can be operated safely and that is
suance of a show cause order is unnecessary. 

Decade's second concern in Part III of its petition deals, in part, with' 
potential problems resulting from recent changes to operator 
instruCtions. Decade asserts that: . 

(l]essons learned instructions to operators to not throttle emergency core cooling, 
so as to not inadvertently starve the core of water, has the eITect or increasing pres
sure shock. Instructions to terminate reactor pumping during a loss-or-coolant acci
dent has the eITect of also disengaging the core spray cooling equipment, imposing 
greater cooling demand on other heat removal systems such as the steam generator. 

See petition at 8-9. Termination of reactor coolant pump operation is a 
matter which is still under review and is being handled by the NRC on a 
case-by-case basis. See Letter from Darrell G. Eisenhut, Director, Divi
sion of Licensing, Office of Nuclear Reactor Reg1,llation, to All Licensees 
with Westinghouse Designed Nuclear Steam Supply Systems, Generic 
Letter 83-10d (Feb. 8, 1983). Stopping reactor coolant pumps is unrelat
ed to "core spray cooling equipment," which is accomplished by other 
safety equipment. Stopping reactor coolant pumps will instead prevent I 
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normal pressurizer spray. However, the normal pressurizer spray func
tion has a backup alternate spray from the discharge of the charging 
pump. Therefore, pressure control is still available even if the reactor 
coolant pumps are lost. 

Decade's second and third points in Part III of its petition primarily 
focus on the dual concerns of pressure vessel embrittlement and stearn 
generator tube degradation. See petition at 9. Decade asserts that, 
where both problems occur in the same plant, operator performance is 
particularly critical because measures taken to ameliorate one problem 
may exacerbate the other. 

Embrittlement of reactor vessels is of concern because it may impair a 
vessel's continued ability to withstand an overcooling event or pres
surized thermal shock (PTS). The pressure vessel embrittlement for 
pressurized water reactors (PWRs) under PTS conditions has been ex
tensively evaluated by the staff. In a policy position paper on this 
subject, SECY-82-465, dated November ,23, 1982, which was subse
quently approved by the Commission on January 5, 1983, the NRC stafT 
described the screening criteria it has developed for evaluating the sus
ceptibility of reactor vessels to PTS risk. Based on NRC studies of PTS 
operating events and calculations of PTS events that have occurred, the 
stafT has concluded that plants which do not exceed the screening criteria 
have a predicted frequency of vessel failure due to PTS events that is 
acceptable. StafT calculations indicate that neither Point Beach facility 
will reach the screening criteria for embrittlement of the pressure vessel 
within the remaining effective full-power years of operation under the 
licenses. See Table 4, Appendix I of Enclosure A to SECY-82-465. Nor 
will either plant need to take particular measures, such as reracking the 
core, to avoid reaching the screening criteria during the remaining serv
ice life. Vessel embrittlement is not an operational problem for either' 
unit. It should also be noted that Decade's statement that "primary 
system temperature reductions to retard tube corrosion increase embrit
tlement" is incorrect. Embrittlement is a function of neutron flux and, 
in fact, lower temperatures reduce leakage from the core, thereby lessen
ing the neutron flux on the vessel. 

Steam generator tube degradation at the Point Beach facilities has 
been recognized as a potential problem and has been dealt with, 
initially, through increased monitoring of tube conditions. During the 
March 2S through June 30, 1983 Unit 2 refueling outage, approximately 
3000 tubes were sleeved to deal with corrosion problems. During the 
Unit 1 refueling outage presently scheduled for October 1983 through 

724 



Iune 1984, the steam generators will be repaired. Although steam gener
ator tube degradation at the Point Beach facility is a problem, it is being 
appropriately addressed. 

Decade's main point in Part III is that for any postulated operational 
event, prompt and adequate operator response is required. NRC agrees 
with this, and for this reason requires a licensed operator to be at the 
controls of the reactor. The quantity and type of violations at Point 
Beach do not represent a significant deterioration of operator 
performance. On the basis of the NRC's licensing reviews, results of 
past inspections and the ongoing inspection program, the NRC has rea
sonable assurance that licensed operators will take prompt and adequate 
actions if such actions are required. For the foregoing reasons, Decade's 
request pursuant to 10 C.F.R. § 2.206 for issuance of a show cause order 
to Wisconsin Electric Power Company is denied. 

A copy" of this decision wiII be filed with the Secretary for the Commis
sion's review in accordance with 10 C.F.R. § 2.206{c) of the Commis
sion's regulations. As provided in 10 C.F.R. § 2.206{c), this decision 
will constitute the final action of the Commission 25 days after the date 
of issuance, unless the Commission on its own motion institutes review 
of this decision within that time. 

Dated at Bethesda, Maryland, 
this 23rd day of September 1983. 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 
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Cite 8S 18 NRC 726 (1983) DD-83-14 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 

John G. Davis, Director 

In the Matters of 

COMMONWEALTH EDISON COMPANY 

NEW YORK STATE ENERGY RESEARCH 
AND DEVELOPMENT AUTHORITY 

WISCONSIN ELECTRIC POWER COMPANY 

(Shipment of Irradiated Nuclear Fuel 
from West Valley, N.Y.) 

Docket Nos. 50·10 
50-237 
50·248 

Docket No. 50-201 

Docket Nos. 50·266 
50·301 

(10 C.F.R. § 2.206) 

September 30, 1983 

The Director of the Office of Nuclear Material Safety and Safeguards 
denies petitions by Marvin ResnikofT, on behalf of the Sierra Club, and 
the State of Ohio, through its Attorney General, requesting that, among 
other actions, the Commission stay the transport of irradiated nuclear 
fuel from the Western New York Nuclear Service Center in West 
Valley, New York to the Point Beach and Dresden power reactor sites. 
The decision also forms the basis for the unpublished October 28, 1983 
denial of the petition of Fred Millar, on behalf of the Environmental 
Policy Institute. 

TRANSPORTATION OF SPENT FUEL: LEGAL AUTHORITY 

Authority of NRC licensees to deliver spent fuel to a carrier for trans
port is provided by 10 C.F.R. § 71.72, which provides a general license 
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to any licensee of the Commission to transport or deliver to a carrier for 
transport certain radioactive material, including irradiated reactor fuel in 
packages for which a Certificate of Compliance has been issued by the 
NRC. 

The operating licenses of reactor licensees, pursuant to the Atomic 
Energy Act and 10 C.F.R. §§ 30.34 and 70.41, authorize possession of 
such byproduct and special nuclear material as may be produced by the 
operation of their facilities, including the receipt of byproduct and special 
nuclear material originated at their facilities. 

TRANSPORTATION OF SPENT FUEL: ROUTING 

To the extent that the petitioners' concern as to the routes selected 
for transport of the spent fuel arises from questions of highway safety, 
that' concern is within the jurisdiction of the Department of 
Tr,ansportation. 

NATIONAL ENVIRONMENTAL POLICY ACT: NEED FOR 
ENVIRONMENTAL IMPACT STATEMENT 

The Commission is taking no major federal action significantly affect
ing the, quality of the human environment such that preparation of an 
environmental impact statement is required. 

TRANSPORTATION OF SPENT FUEL: SAFEGUARDS 

Questions of physical security concerning movement of spent fuel are 
within the jurisdiction of the Nuclear Regulatory Commission. 

SAFETY EVALUATION REPORT: NEED FOR 

, The Safety Analysis Reports for the Point Beach and Dresden facilities 
covered the proper functioning of fuel handling equipment and spent 
fuel movement, including the possibilities of malfunction and a fuel 
drop accident. The Commission's regulations at 10 C.F.R. § 50.59 
permit licensees to change procedures described in the safety evaluation 
report unless the change involves a change in the technical specifications 
of the license or on an unreviewed safety question. The actions involved 
in the, receipt of spent fuel, and the potential accidents and 
consequences, are similar to those involved in the packaging and loading 
of spent fuel for transport away from a reactor. Since these actions, 
potential accidents and consequences have been evaluated, there is no 
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need for a new safety evaluation to address the receipt of spent fuel at 
the reactor site. . . i 

,'rf 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

By letter dated August 24, 1983, Marvin ResnikofT, on behalf of the 
Sierra Club requested that the NRC require any licensee prospectively 
involved in the shipment of irradiated reactor fuel from the Western 
New York Nuclear Service Center in West Valley, New York, to submit 
a license amendment application, a safety evaluation and other reports 
with respect to the fuel shipment. In support of its request, the Sierra 
Club identifies several "IiJmportant safety, environmental and policy 
issues [which] need to be resolved before these shipments take place." 
ResnikofT Letter at 1. 

On September 9, 1983, the State of Ohio, through its Attorney 
General, requested, pursuant to 10 C.F.R. § 2.206: 

1. That the NRC institute a show' cause proceeding pursuant' to 
10 C.F.R. § 2.202 to modify, revoke, or suspend the licenses 
of the New York State Energy Research and Development 
Authority, Wisconsin Electric Power Company and Common
wealth Edison Company in connection with the transport of 
spent nuclear fuel from West Valley, N.Y.; 

2. That NRC prepare an Environmental Impact Statement with 
respect to transportation of the spent fuel from West Valley; 
and , 

3. That NRC stay the transport of spent fuel from West Valley 
pending the resolution of issues the Attorney General would 
raise. 

Both the Sierra Club's and the Ohio Attorney General's letters are being 
treated as requests for action under 10 C.F.R. § 2.206.' The requests are 

, In connection with their requests for the initiation of appropriate proceedings, the Sierra Club and the 
Ohio Attorney General also request that the Commission provide proper notice of such proceeding and 
grant an opportunity to intervene in the proceeding. The Ohio Attorney General also requests that a 
hearing be held in connection with the proceeding. Since these requests concern the procedural aspects 
of any proceeding that might be instituted as a result of this decision under 10 C.F.R. § 2.206, such ques
tions as the sufficiency of notice and standing to participate arc addressed more appropriately in the con
text of any such proceeding and need not receive further consideration in this decision. Consideration of 
a request for action under 10 C.F.R. § 2.206 does not initiate any formal proceeding or give rise to any 
hearing or intervention rights under the Atomic Energy Act. SH Illinois v. NRC, 591 F.2d 12 (7th Cir. 
1979). 

(COnli~d) 
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being handled by the Office of Nuclear Material Safety and Safeguards in 
view of this office's primary responsibility in matters concerning the 
West Valley facility and in questions concerning the shipment and trans
port of radioactive material. For the reasons stated in this decision, the 
requests are denied. 

To put the requests of the Sierra Club and the Attorney General and 
this decision in context, a discussion of past and present activity at the 
Western New York Nuclear Service Center is appropriate. 

BACKGROUND 

The Center was established as a cooperative venture by New York 
State (NYSERDA) and Nuclear Fuel Services, Inc. (NFS) to commer
cially reprocess irradiated nuclear reactor fuel. Under contract with the 
State, NFS built and operated the reprocessing facilities at the Center. 
The construction and operation of the Center was licensed by the 
Atomic Energy Commission.2 The Center's features include a Fuel Re
ceiving Facility, at which irradiated (spent) nuclear reactor fuel was re
ceived and stored pending reprocessing. Spent fuel was reprocessed at 
the Center from 1966 until March 1972, when reprocessing was suspend
ed to permit enlargement and modification of the Center's facilities. 
While NFS sought NRC approval for the facility modifications, it 
formed agreements with Wisconsin Electric Power Company, Common
wealth Edison Company, General Public Utilities Service Corporation 
(as agent for Jersey Central Power & Light Company), and Rochester 
Gas and Electric Company to receive and store spent fuel owned by the 
utilities pending the resumption of reprocessing. The anticipated reproc
essing never occurred and the spent fuel remains in storage at the Cen
ter's Fuel Receiving Facility. 

As a result of the reprocessing which occurred before its permanent 
cessation, a substantial quantity of high-level liquid radioactive waste 

The Sierra Club letter also requests the Initiation of a proceeding to cover any movements of fuel by a 
utility whether specifically identified in its petition or not. The NRC has no indication of a plan to move 
spent fuel from the Center to other reactors, except possible movements to General Public Utilities' 
Oyster Creek Station or Rochester Gas and Electric Company's Ginna plant. Therefore modification of 
the Oyster Creek or Ginna licenses is not within the scope of the Sierra Club's request. Nor is it within 
the scope of the Attorney General's petition. If we read the Sierra Club request to include Oyster Creek 
and Ginna, we would deny it as premature. 
1 The New York State Energy Research and Development Authority (NYSERDA) is the successor to 

the New York State Atomic Research and Development Authority, to which the Atomic Energy Com· 
mission (AEC) Issued a construction permit in 1963, and the New York State Atomic and Space Devel· 
opment Authority, to which the AEC issued a provisional operating license, CSF.I, in 1966. Nuclear 
Fuel Services was also a licensee under the provisional operating license. 
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was generated at the Center.· In 1980, the Congress enacted the West 
Valley Demonstration Project Act, which directs the U.S. Department 
of Energy (DOE) to solidify and remove this high-level waste from the 
Center. NYSERDA has placed the Center in the exclusive possession 
and control of DOE. To comply with the congressional directive. to 
solidify the high-level liquid waste, DOE plans to use the Fuel Receiving 
Facility where the utilities' spent fuel is now stored. . 

NYSERDA, which owns the Center, has demanded that the utilities 
remove their spent fuel from the Fuel Receiving Facility. A federal 
court has held that the utilities involved in the litigation have a duty to 
heed that demand and remove' the spent ftiel as expeditiously as is rea
sonably possible.J Although the court has held that Wisconsin Electric 
and Commonwealth Edison have a duty to remove the spent fuel at 
NYSERDA's request, neither the court nor the NRC has ordered, the 
utilities to remove their fuel from the Center. Wisconsin Electric and 
Commonwealth Edison have taken action in. preparation for returning 
the spent fuel to their nuclear reactor sites in Wisconsin and l11inois. 
One hundred fourteen spent fuel shipments are planned for Wisconsin's 
Point Beach plant and thirty shipments for Commonwealth Edison's 
Dresden station. In accordance with 10 C.F.R. § 73.37, the NRC on 
September 14, 1983, approved transportation routes in connection with 
these shipments. . 

NYSERDA LICENSE AUTHORITY 

The Sierra Club and the Attorney General assert that NYSERDA 
presently has no license to ship nuclear fuel and that a license amend
ment is needed ifNYSERDA is to ship spent fuel from the Center. . 

NYSERDA does not appear to have any plan for nor any interest in 
directly participating in any handling of spent fuel at the Center. The 
utilities' agreement with DOE, which is addressed more fully later, con
firms our understanding. In the absence o'f any indication that 
NYSERDA plans to play an active role in the operation of the facility, 
the handling of the fuel, or its shipment from the Center, the Sierra 
Club's request to initiate a proceeding to modify NYSERDA's license is 
denied. 

J New York State Energy Research and Development Authority v. Nuclear Fuel Services. Inc .. elv 82-426 
(W.O.N.Y., filed June 30, 1983). See also. New York State Energy Research and Development Authority v. 
Nuclear Fuel Services. Inc .• 561 F. Supp. 954 <W.O.N.Y. 1983). Rochester Gas and Electric Company 
reached an agreement with NYSERDA on the removal of Rochester's spent fuel from the Center and 
was not a party to the litigation. 
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"I" I , UTILITY LICENSE AUTHORITY 

. The Sierra Club's request and the Attorney General's petition for 
amendment of the utility licenses are based on the conclusion that the 
utilities do riot have sufficient authority to undertake or complete the 
shipment'of spent fuel from West Valley to the utilities" reactor sites. 

The utilities on September 21, 1983, by letter from legal counsel to 
the' NRC, informed the Commission that the utilities will rely on DOE 
to undertake all activities' at the Center in connection with loading the 
spent fuel for shipment.4 These activities include removing the empty 
shipping cask from the truck upon arrival at the Center; performing 
necessary preload surveys; moving and loading the fuel into the cask; in
stalling the cask cover; purging and' drying the cask; conducting a con
tamination survey'and reloading the cask on the truck. DOE will prepare 
procedures for the handling and loading of the casks and for related qual
ity assurance and quality control activities. The utilities have determined 
that the DOE procedures for handling and loading the spent fuel are con
sistent with the utilities' NRC-approved quality assurance programs~ 
DOE will certify to a utility representative that each shipment has been 
prepared and loaded in accordance with these procedures. DOE will also 
certify that the shipping package has been prepared, marked and labeled 
in accordance with applicable Department of Transportation (DOT) 
regulations. Upon review of the certifications, a utility representative 
will execute the shipping papers. 

Together, the Sierra Club and the Attorney General assert that neither 
utility has authority to package, or load the spent fuel at the' Center, or 
to transport it from the Center. The Sierra Club and the Attorney Gener.;. 
al conclude that a license amendment authorizing these activities is 
required. 

It is noted, however, that the utilities will neither package nor load 
the spent fuel. DOE, through its contractor, is performing those 
activities. The West Valley Demonstration Project Act directs DOE to 
solidify the high-level liquid waste at the Center and to do certain other 
tasks associated with the solidification project.s DOE has retained a con
tractor to perform the solidification and other necessary tasks. DOE has 
determined that the Fuel Receiving Facility will be needed in the course 
of the West Valley Demonstration Project. As a result, the DOE contrac
tor must remove the spent fuel from the Fuel Receiving Facility. 

4 Letter from Gerald ChamolT, Counsel for Wisconsin Electric Power Company and Commonwealth 
Edison Company to Charles E. MacDonald, Chier, Transportation Certification Branch, NRC (Sept 21, 
1983). -
S Pub. L. 96-368, 94 Stat. 1347 (1980). 
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Except with respect to a few clearly defined actions (e.g., decontamina
tion and decommissioning of the facilities used in the course of the 
project), NRC has a limited role at West Valley. That role does not in
clude deciding whether DOE needs the Fuel Receiving Facility to con
duct the West Valley Demonstration Project. Neither does it include 
licensing or regulating the activities of DOE's prime contractor. Under 
the provisions of 10 C.F.R. §§ 30.12 and 70.11 the activities of DOE's 
prime contractor are presently exempt from NRC license requirements. 

The West Valley Demonstration Project Act limits NRC review of 
DOE's activities at the Center to informal, consultative procedures. By 
law, the Commission may not examine DOE's administration of the 
project in formal proceedings. Nuclear Fuel Services, Inc. (Western New 
York Nuclear Service Center), ALAB-679, 16 NRC 121, 126 (1982).' 

To the extent that the utilities take action with respect to the spent 
fuel at the Center, they are within NRC's jurisdiction. The utility con
tractors (Nuclear Assurance Corporation and Transnuclear, Inc.) will 
provide an NRC-approved shipping cask and the utility carriers will haul 
the loaded casks from the Center. The utilities' representatives will exe
cute the shipping papers and authorize the loaded casks to be delivered 
to the carriers' vehicles. 

Wisconsin Electric and Commonwealth Edison, both NRC licensees, 
do need authority to deliver the spent fuel to a carrier for transport. 
That authority is provided by 10 C.F.R. § 71.12, as amended, 48 Fed. 
Reg. 35,600, 35,610 (1983). That section of the Commission's regula
tions provides a general license to any licensee of the Commission to 
transport or deliver to a carrier for transport certain radioactive material 
including irradiated reactor fuel in packages for which a Certificate of 
Compliance has been issued by the NRC. The general license of§ 71.12 
authorizes the delivery of spent fuel to a carrier for transport if the re
quirements of the general license are met. A principal requirement of 
the general license is that the licensee have a Commission-approved 
quality assurance program satisfying the provisions of 10 C.F.R. Part 71, 
Subpart H. Both utilities have NRC-approved quality assurance programs 
which satisfy the requirements of Part 71, Subpart H. As noted above, 
the handling and loading procedures to be used at the Center are consis
tent with the approved quality assurance plans. The casks to be used 
have been previously certified by the NRC for use. 

THE TRANSPORT ROUTE 

Both the Sierra Club and the Attorney General have expressed con
cern over the routes selected for transport of the spent fuel from the 
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Center. To the extent that the- concern arises from questions of highway 
safety, it is within the jurisdiction of the DOT. See 49 U.S.C. 
§§ 1801-12. The Sierra Club's concern appears to focus on the ability of 
the roads in and around West Valley to accommodate a loaded transport 
vehicle. This is clearly a highway safety issue of the type governed by 
DOT regulations. DOT has established speCific requirements for the car
riers of spent fuel in transport, including routing requirements.6 The 
NRC's regulatory process does not require examination in advance of 
any particular transportation route as to its degree of risk to the public 
health· and safety. To the extent that the Sierra Club's highway safety 
concern has implications for radiological safety, those implications have 
been considered and judged to be of small potential risk. The casks in 
which the spent fuel will move are designed to withstand both the 
normal conditions of transport and specified accident conditions.7 The 
designs for the casks proposed for use in the West Valley fuel move 
have been certified by the Commission as meeting the Commission 
design criteria" To the extent that the Sierra Club and Attorney Gener
al's concern arises from questions of physical security, they are within 
the jurisdiction of the Commission. Nuclear Assurance Corporation and 
Transnuclear,Inc., applied to the Commission for route approvals for 
the spent fuel movements from West Valley. The Governor of Ohio, 
through the Ohio Adjutant General's Disaster Service Agency, requested 
a change in the proposed route through Ohio. The Commission's route 
survey team surveyed the routes and found that they satisfied the re
quirements for physical protection of irradiated· reactor fuel in transit 
found at 10 C.F.R. § 73.37. Based on the team's findings and the Gover
nor's request, the route proposed by the Governor was approved on 

6 Under the Hazardous Materials Transportation Act (HMTA). 49 U.S.C. §§ 1801.12. the DOT is 
authorized, among other things. to issue routing regulations for the safe transportation of radioactive 
materials. The DOT issued regulations for driver training of carrier personnel and for the highway rout· 
Ing of radioactive material shipments, including spent fuel. on January 19, 1981 (46 Fed. Reg. 5298). 
The regulations became effective on February I, 1982. These routing requirements are set fonh in 49 
C.F.R. § 177.825. Under 49 C.F.R. § 177.825(b), a carrier or any person who operates a motor vehicle 
containing a package of large quantity radioactive material (spent fuel is a "large quantity." ge 49 
C.F.R. § 173.389(b», shall operate over a preferred route. Preferred routes are interstate highways and 
state-designated routes. Carriers are allowed off the interstate system only to follow a state-designated 
route. in a documented case of emergency, to obtain necessary fuel or vehicle repairs, or to travel to 
and from a pick·up or delivery site not located on an interstate highway. Variations are also permitted 
from the preferred routes for security purposes and as otherwise Imposed by the NRC in 10 C.F.R. Pan 
73. See 49 C.F.R. § 177.825(e). 
7 Set 10 C.F.R. Pan 71, Subpans D through H for NRC's psckage approval requirements; package ap

proval standards; psckage tests; operating controls and procedures; and quality assurance requirements. 
8 See Certificate of Compliance for Radioactive Materials Packages No. 9010, Revision 12 (Docket 

No. 71·9010) and No. 9016, Revision 5 (Docket No. 71·9016). 
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September 14, 1983, as the primary route through Ohio.9 There·is:no 
safeguards (i.e •• physical security) reason to reject the route proposed by 
Nuclear Assurance and Transnuclear. Their route was approved as an al
ternate route. Neither the Sierra Club nor the Attorney General suggests 
any threat of radiological sabotage, theft or diversion which would cause 
us to doubt the correctness of the route approvals. . " 

The Attorney General 5uggests- that an 'Environmental Impact ,State
ment should be prepared with respect to the transport of the spent fuel. 
The Attorney General concedes that the proposed fuel move "does not 
fall really within any of the specified circumstances requiring the prepara
tion of an environmental impact statement." The National Environmen
tal Policy Act of 1969 requires the preparation of an Environmental 
Impact Statement in connection with a major federal action significantly 
affecting the quality of the human environment. The NRC is taking no 
action significantly affecting the environment. The NRC has examined 
the environmental impact of its transportation regulations and has found 
the regulations to be adequate. 

On June 2, 1975 (40 Fed. Reg. 23,768), the NRC announced that it 
was reevaluating its then-existing regulations concerning the air trans
portation of radioactive materials, including packaging. As part of the 
rulemaking, the Commission prepared an Environmental Impact State
ment on the subject which included consideration of other transport 
modes because of the requirement to consider ,alternatives contained in 
the National Environmental Policy Act of 1969. Comments were sought 
on the draft EIS and the Final Environmental Statement, "Transporta
tion of Radioactive Material by Air and Other Modes" (NUREG-0170) , 
issued in December 1977. The Commission concluded, based upon the 
analysis developed in the rulemaking proceeding, the public comments 
received, the safety record of transportation of licensed materials, and 
other information, that present regulations were adequate to protect the 
public against unreasonable risk from the transport of radioactive 
materials. See Withdrawal of Advance Notice of Rulemaking, 46 Fed. 
Reg. 21,619 (1981). The Commission specifically reaffirmed this conclu
sion on the adequacy of existing 10 C.F.R. Part 71 with respect to the 
safety of radioactive material transportation in a subsequent rulemaking 
on Advance Notification. 47 Fed. Reg. 596 (1982). 

9 Leiter from Theo'dore S. Sherr, Material Transfer Safeguards Licensing Branch, NRC, to F.L. 
Danese, Supervisor, Cask Operations, Nuclear Assurance Corp. (Sept. 14, 1983). Leller from Theodore 
S. Sherr, to lohn Mangusi, General Manager, Operations, Transnuclear, Inc. (Sept. 14. 1983). 
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Both the Attorney General and the Sierra Club raise the question of 
whether the entities involved in the spent fuel move would be indemni
fied in the event of a transport accident. Because of amendments to the 
Price-Anderson Act in 1975, public injury and damage claims would be 
paid through private insurance rather than government idemnity. In 
those amendments, the Congress recognized that under a newly adopted 
system, government indemnity would eventually be phased out. In the 
event of a nuclear incident, funds available to pay personal injury and 
property damage claims would 'come from three sources: 

(I) third party liability insurance (a primary layer of financial protection) purchased 
from the nuclear insurance pools (this amount is currently $160 million); . . 

(2) retrospective premium insurance (a secondary layer of financial protection) to 
be collected from the utilities by the insurance pools at the rate of 55 million 
per large nuclear power plant licensed to operate (with 82 such plants licensed 
to operate the amount of this layer is cur~ently 5410 million); and 

., 
(3) if the sum of the primary and secondary layers is less than 5560 million, 

government indemnity, which would fill the gap between the limits of private 
insurance coverage and 5560 million, the indemnity ceiling. IO 

Both Wisconsin Electric and Commonwealth Edison are presently re
quired to and do maintain $570 million in financial protection through 
the primary and secondary levels of private insurance. Under the private 
insurance policies (the Nuclear Energy Liability Policy, Facility Form), 
a shipment of spent fuel to a covered facility from any location except an 
indemnified facility is an insured shipment. See 10 C.F.R. § 140.91, Ap
pendix A. The shipment of spent fuel from the Center, whose indemnity 

'coverage has been suspended for the duration of the West Valley 
Demonstration Project, to a utility reactor site, a covered facility, is thus 
an insured shipment covered by $570 million in nuclear liability 
insurance. 

ACTIVITY AT THE REACTOR SITE 

The Attorney General asserts that the utility licenses contain no lan
guage allowing receipt of irradiated spent nuclear fuel at the respective 
reactor sites. The Attorney General suggests that this absence of license 
language requires the conclusion that authority to receive the spent fuel 
is also absent. The licenses authorize the utilities, pursuant to the 

10 See 1975 U.S. Code Congo & Ad. News 2259·62. . 
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Atomic Energy Act and 10 C.F.R. Parts 30 and 70, to possess such by
product and special nuclear material as may be produced by the opera
tion of their respective reactor facilities. Section 30.34 of the Commis
sion's regulations provides that, except as otherwise provided in the 
license, a license issued pursuant to Part 30 shall carry with it the right 
to receive byproduct material. Similarly, section 70.41 of the Commis
sion's regulations provides that, except as otherwise provided in the 
license, each license issued pursuant to Part 70 shall carry with it the 
right to receive special nuclear material. The utility licenses contain no 
provision which suggests that § 30.34 or § 70.41 do not apply or do not 
operate as their language suggests. The utilities are authorized by the 
Commission's regulations to receive the byproduct and special nuclear 
material which constitute the spent fuel to be removed from the Center. 

The Sierra Club raises questions regarding the need for a safety evalu
ation addressing receipt of the spent fuel. The Commission's regulations 
at 10 C.F.R. § 50.59 permit licensees to change procedures described in 
the safety analysis report unless the change involves a change in the 
technical specifications of the license or an unreviewed safety question. 
An unreviewed safety question exists if the probability or consequences 
of a previously evaluated accident or safety equipment malfunction 
increase; if the possibility for an accident or malfunction of a type not 
previously evaluated may be created; or if the margin of safety defined 
in the basis for any technical specification is reduced. The Safety Analy
sis Reports for the units at Wisconsin's Point Beach plant and Common
wealth Edison's Dresden station cover the proper functioning of fuel 
handling equipment and spent fuel movement. The possibility of mal
function and a fuel drop accident were considered in the safety analysis 
reports. The Sierra Club presents no evidence of increased probability or 
consequences of a fuel handling accident or of a type of accident not pre
viously considered;· or of any reduction in the margins of safety in fuel 
handling from the receipt of spent fuel from the Center. The actions in
volved in receipt of spent fuel and the potential accidents and their con
sequences of these actions are similar to those involved in the packaging 
and loading of spent fuel for transport away from a reactor. These 
actions, potential accidents and consequences have been .evaluated. 
There is no need for a new safety evaluation to address the receipt of 
spent fuel at the reactor site. . 

CONCLUSION 

For the reasons stated in this decision, no license amendment or fur
ther authorization is required to permit the transfer of spent fuel from 
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the West Valley facility to the Point Beach and Dresden facilities. 
Accordingly, the requests of the Sierra Club and the Ohio Attorney 
General for initiation of proceedings and other relief in connection with 
the transfer of spent fuel is denied. The Attorney General's request for 
preparation of an environmental impact statement and a stay of the ship
ments is also denied. A copy of this decision will be filed with the Secre
tary of the Commission for the Commission's review in accordance with 
10 C.F.R. § 2.206(c). 

Dated at Silver Spring, Maryland, 
this 30th day of September 1983. 

John G. Davis, Director 
Office of Nuclear Material 

Safety and Safeguards 
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Cite as 18 NRC 738 (1983) DD-83-15 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF INSPECTION AND ENFORCEMENT 

Richard C. DeYoung, Director 

In the Matter of 

MAINE YANKEE ATOMIC POWER 
COMPANY 

(Maine Yankee Atomic Power 
Station) 

Docket No. 50-309 
(10 C.F.R. § 2.206~ 

September 30, 1983 

The Director of the Office of Inspection and Enforcement grants in 
part, denies in part and defers in part, a petition submitted by David 
Santee Miller on behalf of Sensible Maine Power and others requesting 
that the Commission take action to ensure correction of emergency plan
ning deficiencies identified by the Federal Emergency Management 
Agency and evaluate the adequacy of State Route 27 as an evacuation 
route. Pending the resolution of these matters, the petitioners had 
requested that the NRC institute proceedings to discontinue operation 
of the Maine Yankee Atomic Power Station. 

TECHNICAL ISSUE DISCUSSED: EMERGENCY PLANNING 

The Federal Emergency Management Agency is responsible for eval
uating the status of ofT site emergency preparedness for nuclear power 
plants, including the adequacy of evacuation routes that may be used in 
taking protective measures during an emergency. 
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TECHNICAL ISSUE DISCUSSED: EVACUATION PLAN 

The Commission has adopted a graduated approach to emergency 
planning in which. evacuation is only one of several possible responses 
to an emergency. 

INTERIM DIRECTOR'S DECISION UNDER 
10 C.F .R. § 2.206 

In a Request for Issuance of an Order to Show Cause (Request) dated 
April 8, 1983, David Santee Miller, on behalf of Eleanor S. Miller, Stan
ley.·R. Tupper, Judy Flanagan and Sensible Maine Power (hereinafter 
referred to as petitioners) requested that the Director of the Office of In
spection and Enforcement initiate a proceeding pursuant to 10 C.F.R. 
§ 2.202 of the Commission's regulations to modify, suspend or revoke 
the license of the Maine Yankee Atomic Power Company (the licensee) 
to operate the Maine Yankee Atomic Power Station . 
. The petitioners' request is based upon the Federal Emergency 

Management Agency's (FEMA) evaluation of the Joint State and Local 
Radiological Emergency Response Exercise held for the Maine Yankee 
facility on December 11, 1982. As characterized by the petitioners, 
FEMA identified several significant deficiencies in emergency prepared
ness at Maine Yankee such that FEMA was unable to conclude from the 
exercise that "the public would be adequately protected in the event of 
an accident at the Maine Yankee Power Plant." Request at 3, citing 
Final Exercise Report, Joint State and Local Radiological Emergency Re
sponse Exercise for'the Maine Yankee Atomic Power Plant at iv (March 
1983). In view of these findings, and additional concerns regarding the 
adequacy of State Route 27 to evacuate the population of Boothbay 
Harbor, Maine, the petitioners specifically requested lm investigation be 
conducted to "pursue the promptest possible correction of the failures, 
inadequacies and insufficiencies noted, and otherwise to investigate, 
evaluate and analyze whether or not the peninsular populations within 
the [Maine Yankee] evacuation zone ... could in fact be evacuated in a 
proper, safe and timely manner." Request at 3-4. Pending such investi
gation and review, the petitioners requested that the Commission order 
Maine Yankee to 

. discontinue operations until it has been affirmatively demonstrated that the popula
tion within !the facility's] evacuation zone can be evacuated in a safe, proper and 
timely manner, and that all entities responsible therefor [sic] can ensure "that the 
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public would be adequately protected in the event of an accident at the Maine 
Yankee Nuclear Power Plant." 

Request at 4, citing Final Exercise Report at iv. The petitioners' request 
has been considered pursuant to section 2.206 of the Commission's 
regulations. 

FEMA's evaluation of the deficiencies in emergency preparedness at 
Maine Yankee, along with the Final Exercise Report, were transmitted 
to the Commission by letter dated April 21, 1983. At that time, FEMA 
stated that "the [December] exercise did not demonstrate an adequate 
level of radiological emergency preparedness to protect the public in the 
event of a radiological accident at the Maine Yankee. Atomic Power 
Plant." Letter from Dave McLaughlin, Deputy Associate Director, State 
and Local Programs and Support, FEMA to William J. Dircks, Executive 
Director for Operations, NRC (April 21, 1983). 

Five significant deficiencies were identified in the Final Exercise 
Report: (1) inadequate demonstration of the capability to implement 
protective measures at the State Emergency Operations Center (EOC); 
(2) improper functioning of five of the eight fixed sirens utilized to alert 
the public; (3) insufficient training and equipment for radiological expo
sure control by local emergency workers; (4) inadequate capability for 
organized and systematic transmission of information from the licensee's 
Emergency Operations Facility to the State EOC; and (5) inadequate di
rection of the offsite radiological monitoring teams. See Final Exercise 
Report at iv-vi. 

. The staff has partially granted the relief sought by the petitioners by 
taking action to obtain correction of the deficiencies identified by 
FEMA. As described later in this decision, this office has also requested 
that FEMA evaluate the petitioners' concerns over the use of State 
Route 27. In response to FEMA's Final Exercise Report, the NRC ini
tiated action pursuant to 10 C.F.R. § 50.54(s)(2)(ii) to ensure correction 
of the emergency preparedness deficiencies identified by FEMA. By 
letter dated May 4, 1983, the Acting Regional Administrator for Region 
I notified the licensee that, should the significant deficiencies identified 
by FEMA not be remedied within four months, the· Commission would 
determine whether the reactor should be shut down until such deficien
cies are remedied or whether other enforcement action would be 
appropriate. Further, the licensee was directed to respond to the Com
mission within thirty days describing plans for correcting each deficiency. 

In letters dated June 2 and 6, 1983, from Maine Yankee Atomic 
Power Company to NRC Region I, the licensee provided the schedule 
for correction of the deficiencies identified in FEMA's Final Exercise 
Report. On June 1, 1983, the State of Maine conducted a mini-exercise 
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for the Maine Yankee Atomic Power Plant. FEMA observed this exer
cise to evaluate the adequacy of the corrective actions taken by the State 
and licensee. In its memorandum to the NRC transmitting its report on 
the June 1 exercise, FEMA stated that four of the five deficiencies cited 
in the December 11, 1982 joint exercise had been corrected. See Memo
randum to Edward L. Jordan, Director, Division of Emergency Pre
paredness and Engineering Response, Office of Inspection and Enforce
ment from Richard W. Krimm, Assistant Associate Director, Office of 
Natural and Technological Hazards Programs, FEMA (August 11, 
1983); Report on the June 1, 1983 State Radiological Emergency Re
sponse Mini-Exercise for the Maine Yankee Atomic -Power Plant. Al
though the remaining deficiency concerning radiological exposure con
trol had not been corrected as of the date of FEMA's memorandum, 
FEMA stated that sufficient progress had been made in this regard. 
FEMA based .this determination on "imminent implementation of a 
State training program for local officials and the assumption by the utility 
of a supporting role in local exposure control, including the provision of 
equipment." FEMA further stated that "Local radiological exposure con
trol will be closely evaluated during the exercise scheduled for October 
22, 1983." Jordan Memorandum at 1. These findings enabled FEMA to 
conclude that an adequate level of emergency preparedness had been 
demonstrated such that the·public would be protected in the event of a 
radiological accident at Maine Yankee. [d. Thus, suspension of operation 
at Maine Yankee on the basis of the deficiencies identified by FEMA is 
not warranted. 

The petitioners have also expressed concerns regarding the adequacy 
of State Route 27 in the event of an accident at Maine Yankee for which 
an evacuation of the Boothbay Harbor area is required. Petitioners allege 
that this route is an inadequate evacuation route because it is a two-lane 
road and the entire population of the area, which petitioners allege can 
reach 100,000 people in the summer months, must be evacuated using 
this road. Furthermore, petitioners allege that in the event of an 
accident, the evacuees would be required to travel twelve or more miles 
along this road in the direction of the Maine Yankee plant. See Request 
at 2-3. 

FEMA is responsible for evaluating the status of ofTsite emergency 
preparedness for nuclear power plants, including the adequacy of evacua
tion routes that may be used in taking protective measures during an 
emergency. See 10 C.F.R. § 50.47(a)(2); Memorandum of Understand
ing Between NRC and FEMA to Accomplish a Prompt Improvement in 
Radiological Emergency Planning and Preparedness (January 11, 1980). 
The Office of Inspection and Enforcement has asked FEMA to examine 
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the issue raised by petitioners and, consequently, I am deferring resolu
tion of this part of the petition until after it receives FEMA's response. 
However, the petitioners' request for suspension of operation of the 
facility pending resolution of the issue inyolving Route 27 is denied. As 
noted above, the deficiencies identified by FEMA have been or are in 
the process of being corrected. The remaining issue raised by petitioners 
concerns whether State Route 27 is an adequate evacuation route. The 
Commission has adopted a graduated approach to emergency planning 
in which evacuation is only one of several possible responses to an 
emergency. See Criteria for Preparation and Evaluation of Radiological 
Emergency Response Plans and Preparedness in Support of Nuclear 
Power Plants, NUREG-0654/FEMA-REP-1, Rev. 1 (November 1980); 
Planning Basis for the Development of State and Local Government 
Radiological Emergency Response Plans in Support of Light Water 
Nuclear Power Plants, NUREG-0396 (December 1978); 10 C.F.R. 
§ S0.47(b)(10). It is unlikely that evacuation of the ten mile Emergency 
Planning Zone would be required ,in the event of an accident and the 
probability of a severe accident at the Maine Yankee plant is itself very 
low. Pending a FEMA determination on this issue, it is reasonable to 
conclude that the public health and safety will be reasonably assured in 
the interim by continued licensee compliance with Commission require
ments aimed at keeping the probability of serious accidents very low. Cf, 
Consolidated Edison Co. (Indian Point, Unit Nos. 2 and 3), CLI-83-16, 
17 NRC 1006 (1983). In view of these considerations, petitioners' re
quest that operation of the plant be suspended at this time is denied. 

Accordingly, the petitioners' request for action pursuant to 10 C.F.R. 
§ 2.206 has been granted in part, denied in part, and deferred in part as 
described in this decision. Once FEMA provides the Commission with 
its findings regarding State Route 27, the staff will provide the petition
ers with a copy of FEMA's evaluation and will inform the petitioners of 
the staff's decision as to whether further action should be taken. 

As provided by 10 C.F.R. § 2.206(c), a copy of this decision will be 
filed with the Secretary for the Commission's review. 

Dated at Bethesda, Maryland, 
this 30th day of September 1983. 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 
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Cite as 18 NRC 743 (1983) ALAB-744 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

, • J 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

," 

In the Matter of 

Administrative Judges: 

Gary J. Edles, Chairman 
Dr. John H. Buck 

Dr. Reginald L. Gotchy 

METROPOLITAN EDISON COMPANY, 
etat. 

"(Three Mile Island Nuclear 
Station, Unit No.1) 

Docket No. 50-289-SP 
(Design Issues) 

October 6, 1983 

The Appeal Board denies an intervenor's request for reconsideration 
of its ruling in ALAB-729, 17 NRC 814 (1983), affirming the Licensing 
Board's determination that the issue of environmental qualification of 
safety-related equipment must be resolved outside the adjudicatory 
context. 

MEMORANDUM AND ORDER 

On May 26, 1983, we issued an opinion disposing of appeals regarding 
plant design and procedures and the separation of Units 1 and 2 at the 
Three Mile Island Nuclear Station. Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit No. 1), ALAB-729, 17 NRC 814 (1983). 
Among other things, we affirmed a Licensing Board determination that 
the issue of environmental qualification of safety-related equipment 
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must be resolved outside this adjudication. [d. at 891-94. Our opinion ex
plained that all issues of environmental qualification as litigated in this 
case were fully embraced within the determinations announced by the 
Commission in pending rule making proceedings, including a determina
tion made on June 30, 1982, to extend the deadline for completion of 
environmental qualification and permit all plants to operate pending 
such qualification. See 47 Fed. Reg. 28,363 (1982). " 

On August 18, 1983, intervenor Union of Concerned Scientists 
(UCS) sent us a letter enclosing a copy of a decision by the United 
States Court of Appeals for the District of Columbia Circuit that vacated 
the Commission's June 30, 1982 determination. Union of Concerned 
SCientists v. NRC, 711 F.2d 370 (D.C. Cir. 1983). UCS contends that the 
court's vacation of the Commission's decision now obliges us to examine 
independently whether the lack of environmental qualification of safety 
equipment poses an undue risk to the public health and safety if TMI-l 
is permitted to resume operation. Although the letter is not in the form 
of a motion for reconsideration, UCS nevertheless urges us to reconsider 
and amend our earlier opinion. 

We issued our decision disposing of all design issues on May 26 and a 
petition for discretionary review of that decision is now pending before 
the Commission. Thus, it is not at all clear that we have jurisdiction to 
entertain the request for reconsideration. See Virginia Electric and Power 
Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-551, 9 
NRC 704, 707 (1979); Washington Public Power Supply System (WPPSS 
Nuclear Project Nos. 3 and 5), ALAB-501, 8 NRC 381 (1978). We need 
not decide that issue, however, because other considerations lead us to 
conclude that the matter should not be reconsidered. 

We do not believe that the court's decision either requires or e"ncour
ages reconsideration of our earlier conclusion. The Commission original
ly decided to address the issue of environmental qualification generi
cally. In the face of that decision, we rejected UCS' earlier claim that the 
Licensing Board was obligated to decide independently of Commission 
determinations whether TMI-l can be operated safely while environ
mental qualification is undertaken. (We nonetheless approved a Licens
ing Board conclusion that there is no basis for treating TMI differently 
than other operating reactors, a conclusion UCS does not challenge in 
its letter.) Although the court overturned the Commission's June 30 
decision, it expressly declined to address the question of whether any 
evaluation must be undertaken in separate adjudications or may be con
ducted generically. See Union of Concerned Scientists, supra, 711 F.2d at 
380 n.24. This is a matter that the court left for the Commission to con
sider as part of the proceedings on remand. In the absence of a change 
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in the Commission's earlier position, the issue of environmental qualifi· 
cation remains outside the scope of this case. 

UCS' request for reconsideration is denied. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 
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, '. ,Cite as 18 NRC 746 (1983) , 'ALAB-745 

UNITED STATES OF AMERICA .' , 
NUCLEAR REGULATORY COMMISSION ,: ,," 

. 
ATOMIC SAFETY AND LICENSING APPEAL BOARD 

. Administrative Judges: 
. ,;' . " . 
Ala~ 'S: Rosenthal, Chairman 

Dr. John H. Buck 

In the Matter of 

DUKE POWER COMPANY 
(Cherokee Nuclear Station, 

Units 1, 2 and 3) 

Docket Nos. STN 50-491 
STN 50-492 
STN 50-493 

October 12, 1983 

The Appeal Board grants the applicant's motion to terminate the 
Board's jurisdiction over the single remaining issue pending in this con
struction permit proceeding, upon being advised that the applicant had 
cancelled all three units of the facility and surrendered previously issued 
construction permits to the Director of the NRC Office of Nuclear Reac
tor Regulation. 

APPEARANCES 

Albert V. Carr, Jr., Charlotte, North Carolina, and J. Michael 
McGarry, III, Washington, D.C., for the applicant, Duke Power 
Company. 
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MEMORANDUM AND ORDER - :'. t • 

• t' • ;1,. . -

This construction permit proceeding involves the proposed three-unit 
Cherokee nuclear facility. In 1978, we affirmed a series of Licensing 
Board decisions on all but one of the issues considered and determined 
in those decisions. ALAB-482, 7 NRC 979. The exception was the ques
tion of the environmental effects associated with the release of radioac
tive radon gas (radon-222) to the atmosphere as a result of the mining 
and milling of uranium for reactor fuel. We retained jurisdiction over 
that generic qUl(.stion to await its resolution by us in other pending 
licensing proceedings.ld. at 980-81. 

Last November, in the context of the three consolidated proceedings 
in which it was contested, we announced our ultimate determination on 
the radon issue. See Philadelphia Electric Co. (Peach Bottom Atomic 
Power Station, Units 2 and 3), ALAB-701, 16 NRC 1517 (1982). On 
May 27, 1983, the Commission entered an order indefinitely deferring 
the disposition of a petition filed with it for review of ALAB-701. 
CLI-83-14, 17 NRC 745. As a consequence of that action, we continued 
to retain jurisdiction over the radon issue in the proceeding at bar (and a 
number of other proceedings as well). 

We are now advised by the Duke Power Company that all three units 
of the Cherokee facility have been cancelled and that, accordingly, the 
previously issued construction permit for each unit was recently surren
dered to the Director of the NRC Office of Nuclear Reactor Regulation.' 
In light of this development, Duke requests that we terminate the appel
late jurisdiction that had been retained in ALAB-482. 
. The sought relief is plainly warranted in the circumstances and there
fore is granted. 2 Public Service Co. of Oklahoma (Black Fox Station, 
Units 1 and 2), ALAB-723, 17 NRC 555 (1983).3 

I The permits had been issued on the strength of the Licensing Board decisions, the effectiveness of 
which had not been stayed pending the outcome of appellate review. 
2 Units 2 and 3 were cancelled in early November 1982 and we were so informed in writing the following 
month. The determination to cancel Unit 1 was made on April 29, 1983. See September 21,1983 letter 
from L.C. Dail to Harold R. Denton, attached to Duke's October 4, 1983 motion currently before us. 
That being so, we fail to understand why Duke waited so long to liIe the motion. It served no one's 
interest to have our docket unnecessarily encumbered with a proceeding involving a conclusively aban-
doned facility. ".' . .' . 
31n conformity with the course followed in Black Fox, we are not vacating ALAB-482 in its entirety. But 
it should be noted that, having been rendered on a sua sponte review of the Licensing Board decisions 
before us, ALAB-482 is without any precedential significance. Cf. 7 NRC at 981 n.4. 
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It is so ORDERED.4 

FOR THE APPEAL BOARD 

c. Jean Shoemaker" 
Secretary to the 

Appeal Board 

41n taking this action, we or course" do not pass upon the mailer or what measures, Ir any, the applicant 
might now be legally required to take In order to ameliorate the environmental Impact or the construe· 
tion activities conducted on the Cherokee site prior to cancellation or the proposed units. At this 
juncture, that mailer is within the exclusive province or the NRC starr; as above noted, our retained 
jurisdiction was restricted to the radon Issue. In the event that the starr and Duke find themselves In dis
agreement on the redress question, the remedies available to the starr will be those that would have 
been at its disposal had the cancellation or all three Cherokee units rollowed, rather than preceded, the 
termination or the retained jurisdiction over the radon Issue. 
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Cite as 18 NRC 749 (1983) . 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-746 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Christine N. Kohl 

In the Matter of Docket No. 50-312-SP 

SACRAMENTO MUNICIPAL UTILITY 
DISTRICT 

(Rancho Seco Nuclear Generating 
Station) October 24, 1983 

Upon receipt of the additional information it had requested, the 
Appeal Board completes its sua sponte review of the record and affirms 
the Licensing Board's initial decision {LBP-81-12, 13 NRC 557 (1981), 
in this special proceeding, subject to the imposition of a license condition 
requiring additional radiographic inspections of certain high pressure in
jection nozzles. 

OPERATING LICENSE: TECHNICAL SPECIFICATIONS 

Technical specifications are to be reserved for those matters as to 
which the imposition of rigid conditions or limitations upon reactor oper
ation is deemed necessary to obviate the possibility of an abnormal situa
tion or event giving rise to an immediate threat to public health and 
safety. Portland General Electric Co. (Trojan Nuclear Plant), ALAB-531, 
9 NRC 263,273 (1979). See 47 Fed. Reg. 13,369.(1982). 
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TECHNICAL ISSUES DISCUSSED 

Radiographic examination of high pressure injection (HPI) nozzles; 
Auxiliary Feedwater (AFW) system reliability. 

APPEARANCES 

Thomas A. Baxter, Washington, D.C., for licensee, Sacramento Munici
pal Utility District. 

Roy P. Lessy for the Nuclear Regulatory Commission staff. 

DECISION 

Two issues remain outstanding in the sua sponte review of the Licens
ing Board's initial decision in this special proceeding: (1) the frequency 
of radiographic inspections of high pressure injection (BPI) nozzles C 
and D; and (2) the reliability of licensee's proposed modifications to the 
auxiliary feedwater system (AFWS).1 We have now received substantial
ly all the additional information relating to these items that we requested 
for the completion of our review. 

1. In ALAB-703 we discussed the effect of thermal stress on HPI noz
zles and determined the maximum allowable number of thermal cycles 
for each. 16 NRC at 1536-38. We expressed our satisfaction "that even 
if there is some increase in HPI actuations due to the modifications origi
nally ordered by the Commission in this proceeding, it is unlikely to 
result in diminished effectiveness of the HPI nozzles." [d. at 1538 
(footnote omitted). We also noted, however, our concern about the 
degradation (cracking, a missing thermal sleeve, and loose weld 
buttons) of two of the four HPI nozzles (A and B) at Rancho Seco. Al
though both of these nozzles were modified and the other two nozzles 
(C and D) showed no signs of deterioration, we tentatively concluded 
that a license condition should be imposed requiring a radiographic in
spection of nozzles C and D at each future refueling outage, until these 
nozzles are modified or replaced. [d. at 1538-39. 

I See LBP·81·12, 13 NRC 557 (1981); ALAB·655, 14 NRC 799 (1981); and ALAB.703, 16 NRC 1533 
(1982), for the background of this proceeding and the course of our appellate review. 
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· In response to our invitation to comment, licensee proposes an inspec
tion program that would exceed existing requirements (i.e., inspections 
once every ten years) but would not be as rigorous as our suggestion. 
Specifically, it agrees to perform a radiographic examination at (1) the 
(now completed) 1983 refueling outage, (2) the third refueling outage 
thereafter, and (3) every fifth refueling outage after that. Affidavit of 
Robert A. Dieterich (December 13, 1982). Licensee gives several rea
sons why it believes its proposal is adequate. Nozzles C and D show no 
signs of degradation, are not used for continuous system makeup, and 
have experienced six years of plant operation. In licensee's view, the 
radiographic examination and associated work involve "considerable per
sonnel exposure" (about 27 person-rem) and preclude the simultaneous 
performance of other activities within containment. Finally, licensee as
serts that "a loose or missing lthermall sleeve does not present a safety 
concern." Ibid. 

The NRC staff proposes a more frequent inspection schedule: the 
unrepaired HPI nozzles should be radiographically examined at each of 
the next five refueling outages (beginning with the now completed 1983 
outage) and, if no degradation has been detected, at every fifth refueling 
outage thereafter. The staff disputes the arguments for fewer inspections 
advanced by licensee. First, the staff points out that the number of allow
able (design basis) thermal cycles rests on the assumption that the ther
mal sleeve for each nozzle (even those not used for continuous system 
makeup) will be in place. A loose or missing thermal sleeve would there
fore reduce the safety margin associated with the integrity of the primary 
coolant pressure boundary. An added safety concern would arise were a 
sleeve ,to become a loose part and cause mechanical or other damage in 
the primary system. Affidavit of Sydney Miner (March 30, 1983) at 2; 
affidavit of George Johnson and C.Y. Cheng (March 30, 1983) at 2, 4. 
Second, proper procedures for the installation of the original thermal 
sleeves have not been proven, while poor installation has been identified 
as one of the root causes of the looseness and gaps between the thermal 
sleeve and safe end of the now repaired nozzles. Third, other facilities 
with failed HPI thermal sleeves have operated longer than Rancho Seco; 
thus, the prospect of future failure of the still intact sleeves remains. Af
fidavit of Johnson and Cheng, supra, at 2-4. Fourth, the radiation expo
sure incurred by personnel inspecting the HPI nozzles represents only 
two percent of the average annual occupational exposure for the facility. 
Affidavit of Charles S. Hinson (March 30, 1983) at 1. The staff notes 
further that its position is the same as that of the Babcock & Wilcox 
(B&W) Owner's Group. Licensee is the only member of that group that 
has not agreed with the Safe End Task Force recommendations. Affidavit 
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of Johnson and Cheng, supra, at 5-6. See Babcock & Wilcox 177 Fuel 
Assembly Owner's Group Safe End Task Force Report on Generic In
vestigation of HPIIMU Nozzle Component Cracking, B&W Doc. No. 
77-1140611 rOO. 

We adopt the staff and B&W Owner's Group position that the unre
paired HPJ nozzles (C and D) should undergo radiographic examination 
at each of the next five refueling outages, beginning with that in 1983. If 
no degradation is evident by the last of these five inspections, the two 
nozzles need be examined at only every fifth refueling outage 
thereafter. 2 We order the Director of Nuclear Reactor Regulation 
(NRR) to impose this inspection regimen as a condition on licensee's 
operating license. Over time, this will result in only three such examina
tions more than licensee has proposed. We agree with the staff and 
B&W Owner's Group that the history of thermal sleeve failures in both 
HPJ and makeup nozzles and the safety significance of the sleeves more 
than outweigh any inconvenience and the limited additional occupational 
exposure occasioned by the greater frequency of nozzle inspections that 
we order here. 

One last matter involving the HPJ nozzles warrants comment. In 
ALAB-703, we noted that the thermal sleeve missing from makeup 
nozzle A was believed to be lying at the bottom of the reactor vessel and 
was to be removed during the 1983 outage. 16 NRC at 1539 n.9. We 
have been advised that licensee located and removed from the lower 
grid assembly and the reactor vessel one large piece and four smaller 
pieces of the thermal sleeve. Licensee believes that essentially the entire 
sleeve has been found and that any remaining pieces would be "very 
small slivers and/or granules" that have probably dispersed throughout 
the system. On the basis of underwater video camera inspections, licen
see has concluded that no pieces remain lodged in the grid and no 
damage has been done to the fuel assemblies. Letter from R.J. Rodri
guez to John F. Stolz (June 13, 1983); letter fro'm R.J. Rodriguez to J.F. 
Stolz (July 22, 1983). The staff has concluded that licensee has met its 
commitment to remove the missing sleeve and agrees that any small 
pieces or granules remaining in the primary system "will not adversely 
affect safe operation of Rancho Seco." Affidavit of Sydney Miner 
(September 27, 1983) at 3. 

Despite our doubt that all remaining pieces of the sleeve in the 
system are small enough to be characterized as "granules," we do agree 

2 At the recently completed 1983 refueling outage, the radiographic examination of nozzles C and D 
revealed no change in their condition, relative to the baseline measurements made in April 1982. The 
welds were satisfactory and there were no gaps between the thermal sleeves and the pipe walls. Affidavit 
of Sydney Miner (September 27,1983) at 3-4. 
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that it is unlikely that such pieces are large enough to cause harm to any 
system component. We are thus satisfied that licensee has fulfilled its 
commitment to retrieve the missing thermal sleeve that traveled 
through the primary system. 

2. In ALAB-655, we discussed the importance of the reliability of the 
AFW system at Rancho Seco. 14 NRC at 805. Indeed, the Commission 
ordered that a number of actions be taken to enhance AFWS reliability 
in the short term. Id. at 800-01. The Licensing Board and the staff deter
mined that still other actions and system modifications would enhance 
reliability further over the long term, and licensee expressed its commit
ment to accomplishing them, essentially through a comprehensive up
grade of the entire AFW system. Id. at 806-07. We noted our concern 
that these commitments be honored and hence requested progress 
reports from both licensee and the staff on numerous items associated 
with the AFW system upgrade. Id. at 807-08, 817. As matters 
developed, the preparation and submission of this information was no 
small task and took substantially more time than we anticipated. First, 
licensee provided its own revised reliability analysis of the proposed 
AFWS modifications to the staff in January 1982. The staff contracted 
with Brookhaven National Laboratory for an independent 'reliability 
analysis, which it obtained in September 1982. The staff's own evalua
tion of both analyses took approximately a year, during which time the 
staff sought and received answers from licensee on specific questions 
concerning the proposed upgraded system. The staff's review resulted in 
its September 27, 1983, Safety Evaluation Report (SER). 

The SER concludes, and the Brookhaven Report essentially agrees,' 
that "[t]he proposed AFWS upgrade design represents a considerable 
and acceptable improvement over the existing design." Nonetheless, 
they both place the Rancho Seco AFWS in the medium-to-Iow range of 
the unavailability scale (i.e., the Rancho Seco AFWS is considered to 
have a low quantitative reliability in comparison to the AFW systems at 
other nuclear power plants). SER at 40. See NUREG/CR-3013, 
"Review of the Rancho Seco Nuclear Generating Station Unit No.1 
Auxiliary Feedwater System Reliability Analysis" [Brookhaven Report], 
at 29. The reports strongly imply that this low reliability expectation re
sults from the likelihood of both equipment failure and maintenance 
errors.3 Consequently, increased reliance on plant procedures and opera
tor training is necessary to ensure prompt availability of the AFW 
system. 

3 See. e.g .• the Brookhaven Report, supra. at 14·17, which pinpoints rniscalibration of stearn generator 
level setpoints and likely failures in equiprnent such as the Integrated Control Systern, test line valve, 
and diesel generators. 
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As noted above, licensee has agreed to make a number of modifica~ 
tions in its equipment and operating procedures and has already imple
mented many of them, pursuant to staff approval. But in view of the 
medium-to-Iow reliability of the AFW system and the corresponding 
heavy reliance on prompt and correct operator action, we believe some 
of licensee's commitments should be formalized and, if not yet 
accomplished, undertaken immediately. Because licensee now does not 
expect to complete its upgrade of the AFWS until 1986 - several years 
beyond that projected while the case was still before the Licensing 
Board, but apparently a schedule acceptable to the staff - implementa
tion of important operating procedures in the interim is even more 
essential. See Affidavit of Sydney Miner (September 27, 1983) at 2-3. 
To this end, we urge the staff, if it has not already done so, to require in
corporation of at least the following two procedures in licensee's techni
cal specifications:· 

a. to require an operator to be stationed at the AFW flow control 
valves and trained in the procedures necessary for local 
manipulation of these flow control valves in order to maintain 
proper AFW flow (SER at 24); and 

b. to establish test procedures for performing channel functional 
tests of the existing automatic initiation circuitry every 31 days 
until the safety-grade initiation and control system is installed 
(;d. at 26). 

Moreover, the staff should consider requiring licensee to install, before 
it completes the upgrades to the AFWS, the two additional diesel genera
tors that are included in that design. In the interim, licensee has agreed 
to provide for automatic loading of the motor-driven AFW pump on the 
existing diesel generator-supplied emergency bus in the event of a loss 
of offsite power. [d. at 26-27. But automatic loading does not enhance 
the low reliability of the diesel generators.s On the other hand, installa
tion of the additional diesels as soon as possible (i.e.. by the next 
shutdown) would provide extra backup in an offsite power loss and help 
to offset the demonstrated unavailability of the existing auxiliary feedwa
ter system during the time before the scheduled 1986 installation of the 
upgraded system . 

• This is consistent with our view that "technical specifications are to be reserved for those matters as to 
which the imposition of rigid conditions or limitations upon reactor operation is deemed necessary to 
obviate the possibility of an abnormal situation or event giving rise to an immediate threat to the public 
health and safety." Portland General ElectriC Co. (Trojan Nuclear Plant), ALAB-S3I, 9 NRC 263, 273 
(1979) (footnote omitted). See 47 Fed. Reg. 13,369 (1982) (proposed rule making to reduce volume of 
technical specifications not significantly related to safety). 
S Brookhaven estimates the diesel generator failure rate as 3 x 10-2 per demand. Brookhaven Report at 
24. 
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Another dominant contributor to AFW system unavailability is appar
ently the failure, due to miscalibration, of the feed-only-good-generator 
(FOGG) logic. SER at 39. In short, this means that both steam genera
tors could be automatically but inadvertently isolated from AFW flow in 
the event of a main steam line break. The staff states that licensee has 
verified that "no single active failure in the upgraded AFWS design will 
prevent AFW flow from being supplied to the intact steam generator or 
allow AFW flow to be supplied to the leaking steam generator." [d. at 
17. See letter from R.J. Rodriguez to John F. Stolz (June 21, 1983), 
~nclosure at 2. It is not clear from the papers before us, however, by 
what means and for how long the upgraded design will ensure continued 
AFW flow to the intact steam generator. But the staff appears satisfied' 
with licensee's assurances on that score.6 We note in this connection 
that a similar matter was in dispute in Metropolitan Edison Co. (Three 
Mile Island Nuclear Station, Unit No. 1), ALAB-729, 17 NRC 814 
(I 983). There the Licensing Board directed licensee to propose a specific 
long-term solution to the problem and the staff to certify that licensee 
has made reasonable progress on its implementation. We affirmed that 
result. [d. at 834, 887-88. 7 Our concern here is for consistency in 
approach, to the extent feasible. Because of the similarities between 
these two B&W plants (i.e., TMI-1 and Rancho Seco), we urge the staff 
to review again licensee's procedures, comparing them to those of the 
TMI-1 licensee already approved by the staff. See Docket No. 50-289, 
letter from John F. Stolz to Henry D. Hukill (November 10, 1982), 
Enclosure (Safety Evaluation). 

The staff's review of licensee's proposed modifications of the AFW 
system, embodied in the September 1983 SER, is complete in all but a 
few respects. The most significant matter on which the staff is not yet 
able to reach a conclusion is whether the upgraded AFWS will be pro
tected against the effects of internally generated missiles in accordance 
with the Standard Review Plan (SRP). Licensee and the staff disagree as 
to whether SRP Sections 3.5.1.1 and 3.5.1.2 require an evaluation of the 
effects of such missiles in conjunction with a single active failure of one 
AFWS train. SER at 5-6, 9-10; letter from R.J. Rodriguez to John F. 

6 Not yet resolved to the stafT's satisfaction is a main steam line rupture with failure of a single turbine 
stop valve. resulting in blowdown of both steam generators with consequent AFW pump runout. The 
staff regards this matter as beyond the scope of its particular AFWS review in this case and consequently 
is considering it generically. SER at 17. 
7 We disagreed with the Licensing Board insofar as it delegated resolution of the issue to the staff, effec, 
tively removing it from the adjudicatory process. Because steam generator bypass logic was a contested 
issue, we concluded that the Commission. rather than the staff. should ultimately pass on the proposal 
and decide if the parties should be afforded an opportunity to address its merits. 17 NRC at 888. Here. 
of course, that factor does not arise because our review is on our own initiative and not pursuant to a 
contested appeal. 
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Stolz (June 21, 1983), Enclosure at 1. The staff, however, acknowledges 
that this is a "potential backfit" problem, which licensee may "appeal" 
to NRR management. Letter from John F. Stolz to Ronald J. Rodriguez 
(September 26, 1983). See 48 Fed. Reg. 44,173 (1983). We are satisfied 
that the NRR review procedure will provide an adequate means of 
resolving this dispute. Accordingly, the staff need only advise us as to 
its ultimate disposition. 

Another task not yet accomplished is the staff's review of the final 
plans for the emergency feedwater instrumentation and control (EFIC) 
system and verification of its adequacy for AFWS initiation and control. 
Licensee is expected to provide these drawings no sooner than January 
1984. SER at 13-14. The EFIC is obviously an integral part of the 
upgraded AFW system and should have been made available for staff 
review long ago. The extensive modifications to the exceptionally small 
control room at Rancho Seco appear to be the source of the delay in 
both submitting the final EFIC drawings and completing installation of 
the AFWS upgrades. Affidavit of Sydney Miner (September 27, 1983) 
at 2. Because the staff has apparently reviewed the preliminary instru
mentation design (see SER at 12-13), we will not treat this as an open 
item in the SER. The delay in the final EFIC design, however, under
scores the need for formalization of licensee's various interim 
commitments, as discussed above. 

We are now able, based on a sua sponte review of the record before 
the Licensing Board and the supplementary information provided by 
licensee and the staff in response to our requests, to affirm the Licensing 
Board's initial decision in this proceeding, subject to the imposition of 
the license condition discussed above (see p. 752, supra). In doing so, 
we agree with the Licensing Board that the various short and long-term 
actions, as broadly outlined by the Commission at the outset of the pro
ceeding and subsequently fleshed out through more specific commit
ments by the licensee, are necessary and sufficient to provide reasonable 
assurance that Rancho Seco will respond safely to feedwater transients. 
Although the AFWS modifications are several years from completion 
and the staff has not yet reviewed each and every aspect of that system 
upgrade, a substantial part of the new design has been evaluated and 
approved. Thus, we see no reason for continuing our adjudicatory in
volvement, especially given the uncontested posture of this proceeding. 

The Licensing Board's decision (LBP-81-12) is affirmed, subject to 
the following license condition: 
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Unless they are replaced or modified in the manner of nozzles A 
and B, HPI nozzles C and D are to undergo radiographic examina
tion at each of the next five refueling outages, beginning with 
that in 1983; if no degradation is detected by the last of the five 
examinations, nozzles C and D are to be examined radiographical
ly at every fifth refueling outage thereafter. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

757 





Cite as 18 NRC 759 (1983) LBP-83-63 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

TEXAS UTILITIES GENERATING 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

. , 

Docket Nos. 50-445 
50-446 

(Application for 
Operating License) 

October 6, 1983 

The Licensing Board decides that applicant is committed to the 1974 
version of the ASME Boiler and Pressure Vessel Code and is not com
mitted to subsequent versions that modified the design allowable for 
Asoo Steel. However, the Code, allowable was materially reduced be
cause it .was discovered that welding temperatures cause this cold-rolled 
steel to lose 17% of the strength previously allowed by the Code. 
Consequently, applicant should complete an, analysis of whether Code 
safety margins have been unduly eroded because of the 17% reduction 
in material strength for ASOO Steel used in welded pipe supports. 

GENERAL DESIGN CRITERIA: RELATIONSHIP TO 
ASME CODE 

Although applicant's only commitment was to the 1974 version of the 
AS ME Code, applicant must show (pursuant to General Design Criteria 
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1 and 4) why it considers its pipe supports to be safe in light of a subse
quent discovery that one of the 1974 Code allowables was in error. 

RULES OF PRACTICE: COMPLIANCE WITH CODE 

Applicant's compliance with applicable Code provisions is not a com
plete defense to an allegation that margins of safety have been unduly 
eroded because of an error that has been discovered in a Code allowable. 

TECHNICAL ISSUES DISCUSSED 

Cold-rolled steel 
ASOO Steel 
ASME Code Case N-71-10 
Margins of safety 
Ratcheting, regulatory. 

PARTIAL INITIAL DECISION 
<Change In Material Properties for A500 Steel) 

I. '. '. 

This partial initial decision resolves an important issue that has;lurked 
among the many pending issues. It addresses one of .. the 
"Walsh/Doyle'" concerns, which are themselves a portion, of 
Contention 5, dealing with quality assurance2 issues. Although the 
parties were required to file findings on all of the Walsh/Doyle issues, 
we are issuing a separate opinion on this one issue so that Texas 
Utilities Generating Company,' et al. (applicant) and the Staff of the 
Nuclear Regulatory Commission (staCO will have an adequate 
opportunity either to appeal this decision or to complete responsive 
analyses and to avoid unnecessary delay in the completion of the plant. . 

We conclude that applicant has failed to demonstrate compliance with 
General Design Criteria (GDC) 1 and 43 in the design of pipe supports 
using ASOO Steel at Comanche Peak.' ' 

I " • 

• Most of these concerns were raised by witnesses Mark A. Walsh and Jack Doyle, enlineers who used 
to work on the Comanche Peak plant and who are now assistinl Mrs. Juanita Ellis In presentlnl 
evidence and pleadinp on behalf of Citizens Association for Sound EnefIY. Althoulh the WalshIDoyle 
issues are included in the broadly·interpreted quallty assurance contention (Tr. 714), they Include 
concerns about the adequacy of the desiln of the plant as well as the adequacy of the quality assurance 
prOlram for desiln. 
2 For variety of expression. we will use the terms quality assurance and quality control as synonyms. 
3 Appendix A of 10 C.F.R. Part SO. 
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,The specific deficiency is that applicant has not demonstrated that 
welded supports using A500 Steel have been designed with adequate 
safety margins. In particular, applicant has relied on the 1974 version of 
the ASME4 Boiler and Pressure Vessel Code (ASME Code), which 
erroneously calculated the strength of ASOO Steel without recognizing a 
reduction in strength that occurs when this type of cold-formed steel is 
welded. Although applicant is not bound by Code Case N-71-lO, which 
reduced the strength of A500 Steel by 15%S when it is welded, applicant 
has not adequately demonstrated that its analyses of yield values for 
A500 Steel used in pipe supports, pursuant to the ASME Code, have 
left an adequate margin of safety. 

I. LEGAL BACKGROUND 

The point of departure is G DC 1, which requires: (1) that pipe 
supports be designed to quality standards commensurate with the safety 
importance of the functions they perform, and (2) that recognized codes 
and standards be used for pipe-support design but that they "shall be 
supplemented or modified as necessary to assure a quality product in 
keeping with the required safety function." GDC 4 expands on the 
theme of GDC 1 by specifying conditions - from normal operation to 
loss-of-coolant accidents - that must be considered in designing the 
pipe supports . 
. Section 50.55a(d)(2) lends further substance to the GDC 
requirement of designing to "codes" by specifying that the ASME Code 
is applicable. To clarify the effect of the different revisions and addenda 
to the Code, the section also specifies that the date that a "component" 
("not the contract date for the nuclear energy system") is ordered is the 
date that governs the code revision applicable to the plant.6 We interpret 
"component" to be the date of order for the piping on which the 
support is placed. 

A question that we confront is that when the Commission adopted the 
1974 edition of the ASME Code, it unwittingly endorsed a mistaken 
property value for A500 Steel. Since that time, the mistake - that A500 

4 American Society of Mechanical Engineers. 
S CASE Exhibit 751, ff. Tr. 6794. At Tr. 6809, applicant's witness (Mr. Reedy) says that the reduction 

in strength was about 6 or 7%. Then, Mr. Doyle suggested it was really 17% (Idol and Mr. Reedy 
appeared to accept that suggestion (ld.). However, CASE's Proposed Findings of Fact and Conclusion.~ 
'of Law (CASE's Findings) indicates, at I-IS, that applicant used a value of 23 instead of 19.6. We 
calculate this to be a 14.8% reduction in properties (or a 17% error calculated from the correct, revised 
value). 
6 Su footnote 5 to 10 C.F.R. SO.SSa(d)(2), which clarifies the meaning of "date of order" in a 

previous portion of § SO.55a. 
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Steel loses about 15% of its strength when welded - has been detected 
and the staff has accepted this reduced strength as correct. 7 Because this 
error was corrected subsequent to the time applicant placed its first 
order for each of its piping runs, 8 Code Case N-71-l0 is not applicable to 
Comanche Peak and the Code's "error'.' is not corrected at Comanche 
Peak .. 

It is altogether proper that construction of nuclear plants not be 
continuously subject to tougher and tougher standards as the result of 
code cases and revisions. This is the essence of the regulatory scheme; 

However, this freedom from automatic "ratcheting" does not excuse 
applicant from its basic obligation to build a safe plant pursuant to the 
General Design Criteria. To meet that basic obligation, applicant may 
disregard new knowledge about materials only by analyzing the effect of 
this new knowledge on its plant and showing that there are adequate 
safety margins remaining. It was never intended that an applicant rely 
entirely on code sections to assure safety. It certainly was never 
intended that applicant would rely on erroneous code sections to assure 
safety. 

II. MARGINS OF SAFETY 

Engineers always have designed structures with margins of safety 
designed to protect their product from a variety of unconsidered or 
unforeseen forces. NRC Staff Exhibit 207, a report of the stairs Special 
Inspection Team (SIT Report), at 22, provides these important reasons 
for factors of safety: ' 

.. The philosophy behind specifying minimum faclors of safely for any design resulls 
from the need to establish a reserve capability which will account for the possibilities 
of overload and understrength. Such possibilities may be due to variations in 
material dimensions, variations in construction procedure implementation, 
simplifications in calculation procedures, effects of erection tolerances; and 

. disregard of secondary stresses. 

At the May hearings, the question of A500 Steel and the related 
margins of safety was discussed at some length. Applicant's witness, Mr. 

7 See Regulatory Guide 1.85, Revision 21 (November 1982) at 1.85·11; citing Code Case N·71·IO. .. 
8 The grandfathering of components does not extend to entire nuclear systems. Hence, grandfathering 

would not apply to piping runs for which no orders were placed before May 11, 1981 (the date of 
Council approval of Code Case N·71·10). Although the record is not entirely clear on this point, we 
believe that grandfathering does apply to all piping runs In both units. If applicant or stafT examines 
applicable records and determines otherwise, we would expect to be notified .. (Compare testimony of 
Mr. Roger Reedy at Tr. 6806·08.) 
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Roger Reedy, testified that the code case on A500 Steel was not 
applicable to Comanche Peak.9 He then testified that a 15% reduction in 
materials properties lO would not have a significant effect on safety 
because: (1) the very large safety factors built into the ASME Code 
make a 15% change in properties insignificant, (2) the primary safety 
factor in ASME is a safety factor based on "ultimate" and the safety 
factor for yield is only a backup value. II 

As Mr. Reedy's testimony makes clear, the size of the safety margin 
at Comanche Peak depends on whether one'is talking about the safety 
factor for ultimate' or for yield values. Mr. Reedy states that safety 
factors for ultimate are 1/3 or 1/4 but that for yield they are 2/3 or 5/8.12 

This is roughly consistent with CASE's proposed finding of fact that the 
usual safety factor for yield of the ASME Code is 1.67 (equivalent to 
3/5) and that the safety factor at Comanche Peak has been reduced to 
about 1.43 (about 517) because the correct materials property for A500 
Steel is being ignored.13 

We are not persuaded by Mr. Reedy's rationale relying on safety 
factors based entirely on ultimate. The Code specifies yield values that 
are crucial for cyclical stresses. We remember well that this basic item of 
civil engineering theory was colorfully explained to .us by applicant's 
witness, Mr. Michael Vivirito, in connection with the thermal stress 
testimony in this proceeding. It is a reasonable use of the English 
language to inquire into the "safety factor" allowed for these 
calculations of yield, because there are uncertainties affecting these 
calculations for which a safety factor is important. Furthermore, it is our 
understanding that if yield is exceeded, plastic analysis (that applicant 
has not done) would be required. 

We find the testimony inadequate to determine whether the safety 
factors built into the ASME Code are intended to cover possible errors 
in the materials properties found in the Code. Furthermore, assuming 
that some errors are covered by the safety factors, there is no testimony 
about the magnitude of the errors intended to be covered. 

Under the circumstances, we find that the only prudent thing for 
applicant to do when code values are changed by a code case is to do 
some reanalysis to establish what safety margins remain. J4 This 

9Tr. 6801-10 (includes starr discussion of the same point). 
10 Mr. Reedy originally stated that the code case had reduced the properties by 6 or 7% but accepted 
Mr. Doyle's correction that it was 17% and generously stated that even a 20% change would rail within 
the principles he was explicating. Tr. 6809-10. 
II Tr. 6923-24. 
12 Tr. 6925-26. 
\3 CASE's Findings, summarized at I-IS. 
14 We accept the suggestion of Mr. Walsh, at Tr. 6811-12. 
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reanalysis should seek extreme or limiting cases. It also should 
constitute a reasoned attempt to quantify the combined effect of errors 
in code values (recognized in code cases or amendments) and other 
variations typically covered by safety factors. 

Only after reanalyses are performed will it be feasible for us to 
determine what safety margins remain. If margins have been materially 
eroded, further tests or redesign may be necessary to assure that the 
remaining margins are sufficient. 

We consider ASME Code safety margins to be crucial. Any erosion in 
those margins must be permitted only after careful analysis. Without 
that analysis, we are unable to say that the safety factors at Comanche 
Peak are adequate. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 6th day of October 1983, 

ORDERED 
1. That Texas Utilities Generating Company, et al. shall file analyses 

demonstrating that pipe supports manufactured with A500 Steel for the 
Comanche Peak Steam Electric Station, Units 1 and 2, have adequate 
safety margins. 

2. The other parties and participants to this case shall have 15 days 
from the date of filing of the analyses required by .. 1 of this Order to 
file their replies. 
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· . 3. This is an initial decision. subject to those sections of the 
procedural rules governing appeals. 

Bethesda, Maryland 

, .. ' .' 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch. Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan (by PBB) 
ADMINISTRATIVE JUDGE 

Kenneth A. McCollom (by PBB) 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 766 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-83-64 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Frederick P. Cowan 

Dr. Jerry Harbour 

Docket Nos. 50-329-0M&OL 
50-330-0M&OL 

(ASLBP Nos. 78-389-03-0L 
_ 80-429-02-SP) 

CONSUMERS POWER COMPANY 
(Midland Plant, Units 1 and 2) October 6, 1983 

The Licensing Board denies a motion for reconsideration of that por
tion of LBP-83-53 which denied a motion by deponents to quash deposi
tion subpoenas. 

RULES OF PRACTICE: PROTECTIVE ORDER 

Where an applicant's attorneys receive information subject to a protec
tive order, both the applicant and the attorneys could be subject to 
"serious sanction" if any of the information were revealed by those at
torneys (absent further order by the Board), 

RULES OF PRACTICE: DISCOVERY 

Questions asked on deposition must be relevant to matters at issue in 
a proceeding. 10 C.F.R. § 2.743(b) 0). 
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RULES OF PRACTICE: SUBPOENAS 

The Licensing Board's authority to "condition denial of [a motion to 
quash a subpoena] on just and reasonable terms" (10 C.F.R. 
§ 2.720(0(2» permits it to allow a deponent to decline in good faith to 
answer questions on grounds of lack of relevance, with disagreements 
settled through the fi!ing of a motion to compel further responses. 

MEMORANDUM AND ORDER 
(Denying Motion for Reconsideration of LBP-83-S3) 

On August 31, 1983, we ruled on two motions to quash deposition 
subpoenas duces tecum. LBP-83-53, 18 NRC 282. The subpoenas were 
obtained by the Applicant and were directed at four officials of the 
Government Accountability Project (GAP). We granted the motion of 
Inte'r'venO'rs Mary Sinclair and Barbara Stamiris to quash those portions 
of the deposition subpoenas which sought the content of communica

'dons' between those Intervenors and GAP, on the ground that those 
:comrriunications were protected by the attorney-client privilege. 
Although we denied the broader motion to quash filed by the GAP 
deponents, we required that information obtained by the subpoenas be 
subject to a protective order which, inter alia, limited dissemination of 
the information (insofar as the Applicant was provided access) to the 
Applicant's attorneys. 

On September 19, 1983, the GAP deponents filed a motion for 
extensionof time to September 30, 1983 within which they might file a 
motion for reconsideration of LBP-83-53. We granted that motion, 
requiring that any motion for reconsideration be in our hands by close 
of business on September 30. Memorandum and Order (Granting 
Extension of Time Within Which to File Motion for Reconsideration), 
dated September 26, 1983 (unpublished). In that Memorandum and 
Order, we pointed out that we were not at that time staying our earlier 
ruling. I 

I No request for a stay had been filed with us. We note thai the GAP deponents on October 3, 1983 
filed with the Appeal Board a request for a stay of our August 31, 1983 Order pending our ruling on the 
deponents' motion for reconsideration. (On October 4, the Appeal Board denied the stay request.) In 
filing Ihat request, they represented that "ltlhe Licensing Board, in an Order of Seplember 26, 1983, 
denied GAP's request for a stay of their decision." October 3, 1983 Motion at 2 (emphasis supplied). 
Because of the obvious inaccuracy of this stalement, we asked the GAP representative for an 
explanation during the conference call on October 5 (see In/ra. p. 768). He indicated that he had 

(Continued) 
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Within the time frame specified in our September 26, 1983 Order, the 
GAP deponents filed a Motion for Reconsideration of LBP-83-53. (A 
corrected version was filed on October 3.) They also sought - for the 
first time - a stay of our earlier Order. We instituted a telephone 
conference call on October 5, 1983, to discuss certain aspects of the 
motion.2 Participating, in addition to the Board, were Mr. John W. Karr 
for the GAP deponents, Messrs. David Stahl and James E. Brunner for 
the Applicant, Ms. Nathene Wright for the Staff, and Ms. Lynne 
Bernabei for Ms. Barbara Stamiris, Intervenor. (Ms. Mary Sinclair and 
Mr. Wendell Marshall, Intervenors, did not participate; Ms. Sinclair 
advised us she would rely on Ms. Bernabei's participation, and Mr. 
Marshall has not been directly involved in the subject matter of the call.) 

As we advised the participants at the conclusion of the conference 
call, we are denying the Motion for Reconsideration (subject to certain 
conditions) and the request for a stay. Although the discussion in 
LBP-83-S3 sets forth our general reasons, a few additional comments on 
our rationale both for denying GAP's original motion to quash and for 
rejecting the Motion for Reconsideration are warranted. 

1.. In s'eeking reconsideration, the GAP deponents correctly point out 
that in LBP-83-S3 we declined to determine whether or not the claimed 
First Amendment or common law privileges were applicable to any of 
the information possessed by GAP and arising out of anonymous 
affidavits (the subject matter of the subpoenas). We did not perceive a 
need to do so because (1) the Applicant was neither seeking the identity 
of any anonymous affiant nor information which would tend to identify 
an affiant, and, (2) we additionally imposed a stringent protective order 
governing all information discovered in response to the subpoenas. 

The GAP deponents now assert that we should have determined that 
the privilege does apply and that, in accordance with the privilege, we 
must balance the Applicant's need for the information sought agairist 
the interests underlying the privilege. Motion for Reconsideration at 4. 
In LBP-83-S3, we in fact undertook the balance which the GAP 
deponents now assert we should engage in. Although we did not 
determine whether the privilege was applicable, we noted that, even if it 
were, the lack of harm which we found would result from revealing the 

misread our Seplember 26, 1983 Order. We would observe thaI, If Ihe GAP deponents had asked us "to 
stay our Order of August 31, 1983 pending our receipt and consideralion of their motion Cor 
reconsideration, we might well have granted that request. However, we warn representatives appearilll 
before us that we will not tolerale deliberate misstatements before us and, iCnecessary, will take steps to 
discipline persons responsible for such statements. 
21n our September 26, 1983 Order, we advised panics that they need not respond to the petition Cor 
reconsideration unless requested by us to do so. During the call we advised parties that, to the extent we 
needed a response, the information provided in the call was sufficient. 
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information subject to a protective order would dictate our denial of the 
GAP deponents' motion to quash. 18 NRC at 288-89. 

In undertaking that balance, we were particularly influenced by the 
circumstance that the information in question would be revealed 
(insofar as the Applicant was involved) only to the Applicant's attorneys 
and not to any of their other personnel. If it turned out that (absent 
further order by us) any of the information were revealed by those 
attorneys, both the Applicant and the attorneys in question could be 
subject to "serious sanction." Cf. Consumers Power Co. (Midland Plant, 
Units 1 and 2), CLI-83-2, 17 NRC 69, 70 (1983). Thus, we have in 
.effect considered the balancing factors which the GAP deponents now 
urge us to consider, albeit on an assumption rather than a determination 
that the privilege applies.3 

Given the circumstances described above, we fail to see how 
reconsideration of the privilege question could alter the result which we 
previously reached. 

2. In LBP-83-53, we observed that the GAP deponents had expressed 
apprehension concerning a possible breach of the protective order but 
presented no particular evidence of more than a theoretical risk of such 
breach. On reconsideration, the deponents assert that there is an "actual 
risk." They cite an instance where one of the Applicant's attorneys 
allegedly promised that a GAP witness' identity would be maintained 
within a small control group and this promise, they claim, was not kept. 
They also cite the asserted distrust of Consumers' workers for promises 
of anonymity made by the Company. 

In the first place, even if the Consumers attorney in question failed to 
live up to the promises he made to GAP, he would not have been 
violating a protective order issued by this Board. He would not have 
been faced with the severe consequences to both himself and the 
Company (to which we previously have alluded) which violation of our 
protective order could engender. 

We do not, of course, approve of the failure of any attorney appearing 
before us to adhere to promises made in conjunction with the litigation, 
even though such failure would not constitute a violation of one of our 
orders. We therefore posed a number of questions during the 

3 We do not read the new cases cited by the GAP deponents in their Motion for Reconsideration as 
calling for any different type of balancing or necessarily dictating a different result from that we 
previously reached. See In re Application of Consumers Union of the United States, Inc. (Starks v. Chrysler 
Corp.), 32 Fed. R. Servo 2d 1373 (S.D.N.Y. 1981); United States v. Cuthbertson (Appeal of CBS), 630 
F.2d 139 (980). In Consumers Union. supra. upon which the GAP deponents particularly rely, the 
Court placed heavy reliance on a State legislative policy to discourage compulsory production of the 
sources of professional journalists. Consumers Union is, of course, the publisher of Consumers Reports. 
The Court also stressed that the information could be obtained through other means. 
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conference call designed to elucidate more details concerning the 
instance mentioned by the GAP deponents. The Applicant's attorney 
denied that either he or the other Consumers member of the control 
group had violated any confidence.4 The GAP deponents' representative 
stated that GAP had no knowledge that any particular person had 
violated any confidence. That being so, we find no basis for ascertaining 
that there was any revealing of information by the Consumers attorney 
in question or any activity by such attorney which would undermine our 
reliance on the protective order approved in LBP-83-53.s 

3. In the affidavits submitted with the Motion for Reconsideration, 
the GAP deponents stress that, in carrying out its whistle-blowing 
operations, GAP permits persons reporting information to it ("GAP 
witnesses") to specify what use GAP may make of this information. 
GAP makes separate agreements with each reporting witness. Affidavit 
of Billie Pirner Garde (Garde AiT.), dated September 30, 1983, at 1-2 
(Motion for Reconsideration, Exh. B). The information provided to 
GAP is not routinely turned over to the person or persons requesting 
the GAP investigation. Affidavit of Louis Clark, dated September 30, 
1983, at 1-2 (Motion for Reconsideration, Exh. A). But in describing 
the scope of information dissemination permitted by four "illustrative" 
agreements with GAP witnesses, GAP stated that under three of those 
agreements the information in question could be provided to 
newspapers in varying degrees of detail and without revealing the 
identities of the witnesses (Garde Aff., at 2, 5 and 6). 

The contentions which question the QA practices of the Applicant or 
its contractors to which the anonymous affidavits submitted to GAP 
may relate were based in part on newspaper accounts (Tr. 8359, 19,118) 
- not improperly, in our view. Indeed, given the opportunity for public 
participation in the resolution of safety issues provided by the Atomic 
Energy Act and implementing NRC regulations, the use of newspaper 
accounts of asserted safety problems arising out of nuclear plant 
construction as a foundation for contentions is virtually inevitable. 
Moreover, GAP does not appear to have exerted any effort to prevent 
anonymous GAP witnesses from circulating selected information' to 
newspapers. That being so, GAP's desire to shield its operations from 
scrutiny while nevertheless permitting allegations against the Applicant 

4 The Consumers attorney offered to provide affidavits by control group members to this effect, if 
required. Allhe present time, we see no need for any such affidavits. 
S During the conference call, several quite plausible explanations for the asserted release of information 
were discussed. The release of information - assuming it occurred - could have resulted despite the 
best efforts of those in the control group and without any breach of confidence by control group 
members. We are making no determination at this time either as to whether information was released 
or, if so, the mechanism of such release. 
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made to it to be revealed anonymously to newspapers is grossly unfair to 
the Applicant and to the adjudicatory system itself. 

In sum, the description of GAP operations provided to us in the 
Motion for Reconsideration reinforces the finding we made in 
LBP-83-53 that the Applicant has a need to discover information 
relevant to the contentions asserted against it. Given the lack of harm 
which we find will result from the limited disclosure we have 
authorized, the Applicant's need must prevail in the circumstances 
before us. We emphasize that this balancing applies so/ely to the limited 
disclosure which we have authorized and does not extend to further 
disclosures which the Applicant has indicated it may seek in the future . 
. 4. A final argument advanced by the GAP deponents is that the 

depositions are being sought by the Applicant not to obtain information 
relevant to contentions but rather to discredit or undermine the 
operations of GAP. In support of that claim, the GAP deponents have 
forwarded excerpts from Consumers' deposition of Ms. Morella 
Bachner, which was taken on July 19, 1983. Motion for Recon
sideration, Exh. C. The GAP deponents claim that over one-fourth of 
the deposition (41 of 151 pages) "was concerned not with an effort to 
learn the substance of ••• allegations of unsafe practices but rather 
with Consumer's efforts to discredit Ms. Bachner because she sought 
assistance from GAP" (Motion for Reconsideration at 4-5 n.5). 

We have examined the pages in question. For the most part, those 
pages do not appear to represent an attempt to discredit either GAP or 
the witness who sought GAP's assistance. Rather, they generally reflect 
an effort to elucidate background as to the witness' training and 
education, the· method by which the witness responded to Consumers' 
document requests, her contacts with both GAP and the NRC, and the 
reasons for and methods by which she provided the details of certain 
incidents to the press. We agree that certain questions were not relevant 
to any contention - particularly those relating generally to GAP's 
activities and to problems at other plants than Midland. In general, 
therefore, we would not disallow on relevance grounds most of the 
questions appearing on the transcript pages provided to us. 

In LBP-83-53, we responded to similar relevance objections of the 
GAP deponents (e.g., Tr. 19,079, 19,102-03) by emphasizing that "the 
scope of the depositions and the documents which GAP must supply is 
limited to 'those relevant to the matters already at issue'" in the 
OL/OM proceedings (including admitted contentions). 18 NRC at 287. 
We again stress that scope limitation, which derives from limitations 
upon discovery appearing in the NRC Rules of Practice. 10 C.F.R. 
§ 2.743(b)(I). 
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Because the fears expressed by the GAP deponents concerning 
over-broad inquiries into 'GAP activities did not appear to be entirely 
baseless, we proposed in the conference call that, at the depositions, the 
deponents be permitted to decline to answer questions on grounds of 
relevance and that, if it disagreed, the Applicant could file a motion to 
compel with us. (The alternative procedure would be for the deponents 
to object to questions, to answer them, and thereafter to move to strike.) 

The GAP deponents concurred in the desirability of the proposal, 
assuming that any depositions were to be allowed. The NRC StaIT 
oITered no objection. The Applicant questioned our authority to require 
the procedural method which we proposed. Additionally, it urged that 
the deponents be required to pay the extra expenses of the Applicant 
which would result from utilizing those procedures. 

In our view, requiring the use of the proposed procedures falls within 
our authority to "condition denial of [a motion to quash a subpoena] on 
just and reasonable terms" (10 C.F.R. § 2.720(0(2». During the 
conference call, we advised that we were denying the Motion for 
Reconsideration but were permitting the GAP deponents to utilize the 
procedures we had outlined. We added that, to the extent that the GAP 
deponents made "good faith" relevance objections, we would not 
impose on them the extra costs which might result from their using 
those procedures. 

To assist in determining relevance, we oITer the following guidelines. 
The information must bear on contentions or issues admitted in the 
OLIOM proceedings and cannot relate solely to GAP's activities with 
respect to other reactors or to Midland matters (if any) not 
comprehended by the admitted contentions or issues. The manner in 
which GAP generally obtains information is not relevant; the manner in 
which it obtained particular information relevant to particular 
contentions or issues in the OLIOM proceedings would likely be 
relevant (see LBP-83-S3, 18 NRC at 287). Similarly, GAP's general 
operating methods would be beyond the scope of permissible inquiry; 
the operating methods used by GAP to obtain and/or disseminate 
information relevant to particular contentions or issues in the OL/OM 
proceedings is relevant. These guidelines are not exclusive but are 
intended to be illustrative of our view of the proper scope of discovery 
which can be obtained at this time from the GAP deponents. 

5.' Since (as discussed in the conference call) none of the depositions 
in question is now proposed to commence prior to October 18, 1983, 
and given the result we are reaching herein, we need not further 
consider the GAP deponents' request for a stay of our earlier Order. 
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For the reasons stated, it is, this 6th day of October 1983, 
ORDERED 
That, subject to the conditions outlined, the GAP deponents' Motion 

for Reconsideration of LBP-83-53 and for a stay of the depositions is 
denied. 

Bethesda, Maryland 
October 6, 1983 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDG E 
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Cite as 18 NRC 774 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Presiding Officer: 

Dr. Robert M. Lazo, Administrative Judge 

LBP·83·55 

In the Matter of Docket No. 70·25 
(ASLBP No. 83·488-01-ML) 

ROCKWELL INTERNATIONAL 
CORPORATION 

(Energy Systems Group Special 
Nuclear Materials License 
No. SNM·21) October 7, 1983 

In this Memorandum and Order the Licensing Board terminates the 
proceeding on the ground that none of the submissions received from 
prospective intervenors fulfilled the requirements for intervention by an 
"interested person" so as to mandate that a hearing be convened. 

RULES OF PRACTICE: INTERVENTION 

In the absence of at least one submission fulfilling the requirements 
for intervention by interested persons so as to mandate that a hearing be 
convened, there is no authority to hold a hearing. 

MEMORANDUM AND ORDER 
(Terminating Proceeding) 

In an unpublished Memorandum and Order dated July 26, 1983, the 
presiding officer directed the Energy Systems Group of Rockwell Inter-

774 



national Corporation (ESGRI) to file an answer to the statements that 
have been filed by members of the public in response to the Commis
sion's order of June 2, 1983 (CLI-83-1S, 17 NRC 1001). Specifically, 
ESGRI was asked to address the question whether any person has filed a 
proper intervention statement in this proceeding. ESGRI filed a timely 
response dated August 29, 19831 although service of that document did 
not take place until September 13, 1983. 

On August 31, 1983, the NRC staff (stam filed a response, entitled 
"Staff Motion to Terminate the Proceeding" in which the staff advised 
the presiding officer that it deemed it appropriate to appear as a party, in 
order to present its views on the question of standing and to participate 
in any further proceeding. 

Both ESGRI and the staff argue that none of the petitioners has filed a 
proper intervention statement, that standing should be denied to all per
sons submitting requests for a hearing and that this hearing proceeding 
should be terminated. For the reasons set forth in this opinion, the 
presiding officer agrees. 

BACKGROUND 

This proceeding concerns an application filed by ESGRI for renewal of 
its Special Nuclear Materials License No. SNM-21 under which ESGRI 
is authorized to engage in nuclear fuel element manufacturing and fuel 
element decladding at its Canoga Park 'and Santa Susana facilities in 
southern California. In its renewal application, by letter dated August 
20, 1982, ESGRI stated that it was not requesting any increase in the 
scope of the licensed activities or changes in its special nuclear material 
possession limits. However, in a subsequent letter dated December 17, 
1982, ESGRI modified the license application to reduce the present 
possession limit for U-235 from 1500 kilograms to 10 kilograms, to 
delete its authorization to manufacture nuclear fuel elements and to pos
sess U-233, and to delete Building 001 at Headquarters and Building 055 
at the Santa Susana Field Laboratories as authorized facilities for posses
sion and use of special nuclear material. 

The Commission has received in excess of 700 postcards and letters 
from individuals allegedly living in the vicinity of the ESGRI facilities, 
each of whom has requested a public hearing on the license renewal 
application. On June 2, 1983, the Commission ordered that an informal 
hearing be instituted (CLI-83-1S, supra). However, because of the 

I By order dated August 9, 1983 (unpublished), the time for filing an answer was extended to August 
31,1983. 
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change in circumstances surrounding the renewal application, as well as 
the terse nature of the large number of hearing petitions then pending 
before the Commission, the Commission found it necessary to request 
further filings to clarify the intentions of those who had lodged submis
sions and to determine whether they could fulfill the requirements for 
intervention by "interested persons" so as to mandate that a hearing be 
convened. Accordingly, persons wishing to intervene were given forty
five days in which to file statements with the Docketing and Service 
Branch of the Office of the Secretary. The statements were to set forth 
with particularity: (1) the interest of the person in the proceeding; (2) 
how that interest might be affected by the results of the proceeding, 
including a delineation of the reasons why that person should be permit
ted to intervene that makes particular reference to (a) the nature of the 
person's right under the Atomic Energy Act to be made a party, (b) the 
nature and extent of the person's property, financial or other interest in 
the proceeding, and (c) the possible effect of any order that may be en
tered in the proceeding on the petitioner's interest; and (3) the specific 
aspect or aspects of the subject matter of the proceeding that the peti
tioner seeks to have litigated. 

The Commission's order instituting an informal hearing directed the 
Chairman of the Atomic Safety and Licensing Board Panel (ASLBP) to 
designate a single member of that Panel to act as the presiding officer. A 
notice appointing the undersigned as Presiding Officer was issued June 
6, 1983, by the Chief Administrative Judge, ASLBP '(48 Fed: Reg.: 
27,170 (1983». , ' , . 

On July 26, 1983, the presiding officer issued a Memorandum and 
Order directing ESGRI to file an answer to the statemerits which had 
been filed in response to the Commission's order and to address specifi
cally the question of whether any person has filed a proper intervention 
statement. The staff was advised that if it wished to appear as a party 
that it too should file an answer to the intervention s'tatements which 
had been received in response to the Commission's June 2, 1983 order. ' 

STANDING OF PERSONS SEEKING TO INTERVENE 
AS PARTIES 

In its June 2, 1983 order, the Commission stated expressly that 
determinations by the presiding officer on the standing of persons seek
ing to intervene as parties to the proceeding shall be governed by exist
ing agency precedents regarding 10 C.F.R. § 2.714(d). 

Under 10 C.F.R. § 2.714{d) the presiding officer must consider the 
following factors: (1) the nature of the petitioner's right under the 
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Atomic Energy Act to be made a party; (2) the nature and extent of the 
petitioner's property, financial, or other interest in the proceeding; and 
(3) the possible effect of any order which may be entered in the proceed
ing on the petitioner's interest. As applied in Nuclear Engineering Co. 
(Sheffield, Illinois, Low-Level Radioactive Waste Disposal Site), 
ALAB-473, 7 NRC 737 (1978), the practical tests are that the petition 
must show (1) that the petitioner will or might be injured in fact by one 
or more of the possible outcomes of the proceeding, and (2) that the as
serted interest of the petitioner in achieving a particular result is at least 
arguably within the zone of interests protected by the statute involved. 

THE INTERVENTION STATEMENTS 

The Commission's order requesting further filings was dated June 2, 
1983. Accordingly, intervention' statements were due on or before July 
18, 1983. Ten responses (two letters and eight postcards) were'received 
before that date. Individuals who have filed letters are Mrs. Lori 
Belknap and Leslee Cook. Postcards have been received from Allen 
Winogura, Helene Winogura, Katherine Winogura, Judith Chason, Rae 
R. Wilkin, Karen Grovedurer, Kathy Jackson and Shein Wineland. 

Four additional postcards postmarked. before July 18, 1983 were 
served by the Docketing and Service Branch of the Office of the Secre
tary on August 10, 1983. These cards bear the signatures of Brian 
Maskovitz, Michael Vivian, Louie Carrillo and Noel Donabedian. One 
other postcard bearing the signature Kathryn Winogura which was also 
served on August 10, 1983 is postmarked July 25, 1983 and is clearly 
out of time. 

From even a casual reading of the filings which· have been received in 
response to the Commission's request, it is manifestly evident that none 
of the persons submitting the postcards .and letters is interested in active
ly participating in the litigation of any specific aspect of the subject 
matter of the proceeding.2 The presiding officer has carefully studied 
each of the postcards and letters which have been received. Other than a 
vague and generalized allusion to danger or potential injury from 
radiation, not one of the responses filed has set forth with particularity 
the petitioner's interest in the proceeding, the nature and extent of the 
person's property, financial, or other interest in the proceeding, the 

2 Mrs. Belknap has submitted two additional letters. In the first dated August 3, 1983, she states express· 
Iy that she would like to make a limited appearance in the hearing. On September 22, 1983 she wrote to 
the presiding officer to request permission to review certain documents which are on file in this docket. 
ESGRI is requested to make these documents available so that Mrs. Belknap may inspect them. 
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possible effect of any order which may, be entered in the proceeding on 
the petitioner's interest, or the specific aspect or aspects of the subject 
matter of the proceeding that the petitioner seeks to have litigated. . 

It is also patently clear that each of the persons submitting responses 
desires that a public hearing be held so that they might attend the hear
ing and voice their concern. If a hearing were to be convened, they most 
certainly would be afforded the opportunity to attend and make a written 
or, if appropriate, an oral statement on any issue in the proceeding by 
way of a limited appearance. However, no one has petitioned to inter
vene as a party to any informal adjudicatory proceeding that may be con': 
ducted with regard to the ESGRI renewal application. In the absence of 
at least one submission fulfilling the requirements for intervention by an 
"interested person" so as to mandate that a hearing be convened, there 
is no authority to hold' a hearing. Thus, there will not be an opportunity 
for the presiding officer to entertain written or oral presentations from 
those persoris desiring only to make a limited appearance. 

ORDER 

For the foregoing reasons and in consideration of the entire record in 
this matter, it is, this 7th day of October 1983, 

ORDERED 
1. That because none of the postcards or letters submitted in response 

to the Commission's order issued on June 2, 1983, meets the Commis
sion's minimal requirements for the content of an intervention petition, 
each of the requests for public hearing is denied for lack of standing to 
intervene in this proceeding; . 

2. That pursuant to the Commission's order of June 2, 1983 
(CLI-83-1S); this decision denying intervention on the basis of lack of 
standing shall become final agency action within thirty days unless the 
Commission, on its own motion, undertakes a review of that decision; 
and 

3. That the staff is authorized to renew Special Nuclear Materials 
License No. SNM-21 as modified in accordance with ESGRI's request 
thirty days after the date of issuance of this Memorandum and Order 
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and after satisfying itself that all regulatory requirements have been met, 
unless the Commission notifies the staff that it is undertaking a review. 

Dated at Bethesda, Maryland, 
October 7, 1983. . 

Dr. Robert M. Lazo 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 780 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Herbert Grossman, Chairman 
Glenn O. Bright 

Dr. Jerry Harbour 

LBP-83-66 

In the Matter of Docket No. 50-460-0L 
(ASLBP No. 62-479-06-0L) 

WASHINGTON PUBLIC POWER SUPPLY 
SYSTEM, et al. 

(WPPSS Nuclear Project No.1) October 14, 1963 

The Licensing Board issues a memorandum and order admitting a 
number of contentions and an organizational petitioner which had been 
held to have standing in a prior order. Because of a hiatus in 
construction, anticipated to last for up to five years, and the NRC Staff's 
allocation of resources to the license application only on a "manpower 
available" basis, the proceeding is held in abeyance. 

MEMORANDUM AND ORDER 
(Admitting Intervenor, Ruling on Contentions, and Establishing a 

Further Schedule) 

MEMORANDUM 

On June 23, 1983, this Board issued a Memorandum (unpublished) 
determining that Petitioner, the Coalition for Safe Power (CSP), had 
met the interest requirements of 10 C.F.R. § 2.714. We did not rule on 
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contentions and, since we did not determine that Petitioner had raised at 
least one litigable contention, we could not rule on granting the petition 
to intervene. On that same date, we granted the motion of the State of 
Washington to participate as an interested state and gave it until July 12, 
1983 to respond to Petitioner's contentions. The State of Washington 
did not avail itself of the opportunity . 
. We now rule on contentions. Since we admit several of these 

contentions, we admit the Petitioner as an Intervenor in this proceeding. 
For reasons discussed below, we also are suspending discovery. 

I. RULING ON CONTENTIONS 

Contention 1 

Contention 1 states as follows: 

Petitioner contends that there is no reasonabie assurance that WNP-l will be sub-
. stantially completed, in a timely fashion as required by 10 C.F.R. Part 2, Appendix 

A;'· Section VIII(b)(t) and 10 C.F.R. 50.5S(b)&(d) which provided that an applica
tion for an Operating License will be filed "at or about the time of completion of the 
construction •.• of the facility" and that a license may be issued when there is 
"reasonable assurance that the construction of the facility will be substantially 
completed, on a timely basis." 

This contention questions whether the application for an operating 
license is ripe rather than raises a substantive issue to be litigated. It is, 
perhaps, an argument for the Board's not entertaining the operating 
license application at this time, but not a matter to be litigated in this 
proceeding. To the extent that it raises the issue of whether the facility 
is being completed on a timely basis, that issue can only properly be 
raised in the context of Applicant's application for an extension of its 
construction permit completion date. A Licensing Board has been con
vened and a proceeding is in progress with regard to that proposed con
struction permit extension in which CSP is also an Intervenor. 

The contention is denied. 

Contention 2 

Contention 2 states as follows: 

Petitioner contends that Applicant has neither adequately nor correctly assessed 
the somatic, teratogenic and genetic effects of ionizing radiation which will be re
leased by WNP-l during normal, transient and accident conditions and thus under
estimates the human cost of the project in the cost-benefit analysis required by 10 

. C.F.R. 51.21, 51.20(b)&(c) and S1.23(c). 
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The contention itself would be too broad to litigate. However, Peti
tioner has supplied approximately four pages of specifics with regard to 
Applicant's alleged underestimation of the human cost of the nuclear 
project. Supplement to Request for Hearing at 3-6. We would limit any 
litigation on this contention to the matters specified in the basis. 

Staff opposes this contention because, while it questions the cost
benefit balance, it does not allege that the errors would tilt the cost
benefit balance against issuance of the operating license. We see little 
merit in Staffs objection. Given that Petitioner questions the cost
benefit analysis in the context of opposing the issuance of the operating 
license, we see it as implicit in the contention that Petitioner is alleging 
that a proper assessment of the cost would result in an unfavorable 
balance. See discussion at Tr. 129-32. There is no need to rewrite the 
contention to take cognizance of that allegation. 

Applicant raises certain objections that have little relevance to the 
contention. Applicant challenges as impermissible any attack by Petition
er on the standards established by the Commission in Appendix I to 10 
C.F.R. Part 50 or applicable regulations. We agree. However, the conten
tion does not question the values adopted by the Commission in Appen
dix I. It questions only the health effects of radiological releases from 
the facility - an area not proscribed by Commission regulation. 

Applicant also objects (Tr. 138) to Petitioner's assertion that Applicant 
has misstated the total and cumulative impact required for multi-reactor 
sites, on the. ground that the regulations do not require combining the 
doses .from multiple plants on the site. Applicant' is correct with regard 
to Part 50 dose limitations unless Applicant has elected not to comply 
with the requirements 'of 11 D of Appendix I, § II. See second paragraph 
of Appendix. I, § II.D. If Applicant has not so elected, only the more 
liberal limitations of 10 C.F.R. § 100.11, rather than those of Part 50, 
need be met by combined doses from multi-reactors. 

Finally, the Licensing Board will not entertain any matters covered in 
the basis to the contention that were published prior to the issuance of 
the notice for opportunity for hearing on the construction permit or 
were actually considered at the construction permit hearing. 

Limited to the matters specified in the basis for the contention and by 
our discussion of the contention, the contention is admitted. 

Contention 3 

Contention 3 states as follows: 

Petitioner contends that Applicant should be required to conduct an evaluation of 
and provide protection from the potential problems posed by Electromagnetic Pulse 
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(EMP) to meet the requirements of }O C.F.R. 50.40(c). Licensing WNP·} without 
protection from EMP unreasonably jeopardizes the common defense and safety by 
(1) impairing defense responses which might release EMP over the State of Wash· 
ington and thereby cause a major release of radiation from WNP·} and (2) acting as 
a potentially large source of lethal radioactivity which might be released by means of 
an EMP trigger which could be activated by any power, friend or foe, able to deliver 
a nuclear device over the U.S., (3) placing the U.S. population hostage to threats of 
EMP attack against WNP·}, and (4) placing the people of Washington State at risk 
of major peacetime loss for which no compensation can be expected . 

. :As Petitioner recognizes (Supplement to Request for Hearing at 6; Tr. 
140·41), 10 C.F.R. § 50.13 provides, inter alia, that an Applicant is not 
required to provide design features for protection against the effects of 
"attacks and destructive acts ••• directed against the facility by an 
enemy of the United States." This regulation has been held by other 
Licensing Boards to preclude the admission of similar contention involv
ing electromagnetic pulse (EMP): Clevekind Electric Illuminating Co. 
(Perry Nuclear Power Plant, Units 1 and 2), LBP-81-42, 14 NRC 842, 
843-45 (1981); Duke Power Co. (Catawba Nuclear Station, Units 1 and 
2), LBP-82-16, 15 NRC 566, 587-88 (1982); Consumers Power Co. 
(Midland Plant, Units 1 and 2), LBP-82-28, 15 NRC 759 (1982), a/fd 
on other grounds, ALAB·674, 15 NRC 1101 (1982). 

Here, however, Petitioner provides scenarios under which a thermo
nuclear device is detonated over the United States thereby creating 
EMP that adversely affects the facility, by accident, by friendly forces, or 
by the United States as a defense measure. 

We view these scenarios as cosmetic devices to. circumvent the prohi
bition of § 50.13 against hearing the subject matter of this contention, 
and too speculative to achieve that result. We agree with the Board in 
Perry, supra, that the nature of the act itself of detonating a thermonucle
ar device over the facility with an adverse impact on the facility consti
tutes a priori, a destructive act directed against the facility by an enemy 
of the United States. 

The contention is denied. 

Contention 4 

Contention 4 starts as foHows: 

Petitioner c'ontends that Applicant has not provided sufficient information to 
show that WNP·} can operate without hazard to the public health and safety in the 
event of an ash eruption of the Mount St. Helens, or other active, volcano as reo 
quired by Appendix A of Part 50, }O C.F.R. 
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Applicant objects to the contention on the grounds that it ignores the 
discussions of potential ashfall in the WNP-l FSAR and overlooks Ap
plicant's commitment to assure compliance with Part 50, Appendix A. 
Applicant's Opposition to Supplement to Request for Hearing at 28-30; 
Tr. 146-52. As Applicant indicates, however, the thrust of the FSAR dis
cussion is that Applicant has not yet complied with the regulatory re
quirements with regard to ashfall but merely commits itself to do so 
before the issuance of the operating license. Where Applicant has a pres
ent regulatory requirement, albeit one that it has committed to satisfy, 
Petitioner has every right to raise as a contention the failure to currently 
satisfy the requirement. The contention, involving only the ash eruption 
from Mount St. Helens, is narrow enough to satisfy the specificity 
requirements. 

This situation is unlike that passed on by the Commission in Duke 
Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 
NRC 1041 (1983), involving contentions which lack specificity because 
the information to be relied upon would be in future licensing-related 
documents, to be submitted on Commission-established schedules. 
Here, Applicant has a current obligation to demonstrate in the FSAR 
that it can operate WNP-l without hazard to the public health and safety 
in the event of an ash eruption of Mount St. Helens, and Petitioner's 
contention does not lack specificity. 

The contention is admitted. 

Contention 5 

As originally submitted in Petitioner's Supplement to Petition for 
Hearing (at 10), Contention 5 reads as follows: 

Petitioner contends that Applicant will not, and, in fact, does not have the ability 
to, implement a QAlQC program which will function as required by 10 C.F.R. Part 
50 Appendix A, GDC I, 10 C.F.R. 50.40 and Section VIII(2)&(3) of Appendix A to 
Part 2 to assure public health and safety. Moreover, Applicant has repeatedly violat
ed 10 C.F.R. 50.55(e)(2)(j) in not reporting the numerous breakdowns in its 
QAlQC program. 

In order to accommodate certain objections by Staff and Applicant 
(see Tr. 164, 170-71), Petitioner reworded the contention (Tr. 279) to 
read: "Petitioner contends that Applicant will not adequately imple
ment a QA/QC program at the operating-license stage." 

The purpose of the change was to clarify the thrust of the contention 
as being directed toward the operating QA/QC, rather than the construc
tion QA/QC. Notwithstanding the rewording of the contention, Staff 
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and Applicant continued to oppose its ,admission, primarily on the 
grounds that it lacked specificity and basis, and for raising matters which 
are not within the scope of this operating license proceeding. Applicant's 
Response at 30-32; Staff Response at 10':11; Tr. 170-71, 279-80. The 
matters raised in Petitioner's basis relate to defective construction prac
tices with regard to WNP-l and WNP-2. Applicant and Staff insist that 
the problems encountered with regard to WNP-2 are unrelated to 
WNP-l, and that, in any event, whatever transpires during construction 
is unrelated to any quality assurance program implemented for plant 
operation. 

We do not agree. In Duquesne Light Co. (Beaver Valley Power Station, 
Unit 2), ALAB-240, 8 AEC 829 (1974), relied upon by Petitioner, the 
Appeal Board reviewed an initial decision in which it found that the 
Licensing Board had inadequately considered the quality assurance pro
gram at the Applicant's nuclear unit 2 in light of quality assurance prob
lems encountered at unit 1. The Appeal Board stated (at 833): 

Certainly, the applicant's and architect-engineer's actual performance at an ongoing 
construction program is a factor which must be taken into accoun't in evaluating the 
likelihood that the established QA program for another project will be implemented. 
[Footnote omitted.] 

Nor did the Appeal Board limit its concern with the quality assurance 
programs during construction of one unit only to the construction of 
another unit, but acknowledged the implication that faulty quality assur
ance at construction might carry over to plant operation, as follows (at 
840): 

What we have said here involves construction activity. It goes without saying, 
however, that the same concerns are applicable at the operating license stage. It is 
equally important that the applicant be committed to, and that properly qualified 
people be available to carry out adequately, the operational quality assurance 
program. 

In addition to the quality assurance problems discussed in the basis 
for Contention 5, Petitioner also discussed quality assurance problems 
in the basis for Contention 20. Petitioner has requested that the Board 
consider both bases for each of these contentions. Tr. 268-69. Whether 
or not the basis for Contention 20 is included, we accept the examples 
given in the basis for Contention 5, even to the extent that they relate 
to the construction of WNP-2, as being sufficient to support the ques
tions raised by Petitioner concerning the impleme'ntation' of the quality 
assurance program for the operation of the plant. / ' 

Contention 5, as restated, is admitted. 
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Contention 6 

Contention 6 states as follows: 

Petitioner contends that Applicant has not demonstrated the ability to remove 
decay heat from WNP-l using natural circulation in the event of an accident and 
thus violates GDC 34 & 35 of 10 C.F.R. 50 Appendix A. 

In its written response to Petitioner's Supplement to Request for 
Hearing, Staff did not object to the admission of Contention 6 provided 
that the scope of the contention is limited to the issues stated in the 
basis supporting the contention. Staff Response at 11. At the prehearing 
conference, however, Staff conceded that the contention is narrowly 
worded. Tr. 173. The Board agrees that it is narrowly worded and would 
not further limit its scope. 

Staff had approved the admission of this contention on the basis of 
the Appeal Board's consideration of this issue in Metropolitan Edison Co. 
(Three Mile Island Nuclear Station, Unit 0, ALAB-708, 16 NRC 1770 
(I 982), but offered that the resolution of these issues in the eyes of the 
Appeal Board and the NRC Staff would moot Petitioner's concern. Staff 
Response at 12. Although the Appeal Board has now spoken on this 
issue in Metropolitan Edison Co. (Three Mile Island Nuclear Station, 
Unit 0, ALAB-729, 17 NRC 814, 829-55 (1983), the decision has not 
yet been reviewed by the Commission. To the extent that the final dispo
sition of that proceeding is on a generic basis, this contention can be re
solved by appropriate motions for summary disposition. 

Similarly, Applicant's objections (Applicant's Response at 33-34; Tr. 
172-73), that the FSAR demonstrates that the allegations in the conten
tion are in error, are arguments on the merits that are appropriate for 
summary disposition, rather than for the pleading stage. We also do not 
agree with Applicant (Applicant's Response at 32-33) that Petitioner has 
not stated a sufficient basis for the contention. 

The contention is admitted. 

Contention 7 

Contention 7 states as follows: 

Petitioner contends that the improvements proposed by the Applicant to the 
Power Operated Relief Valve and Safety & Relief Valves will not meet the require
ments of NUREG-0737 and 10 C.F.R. Part 50, Appendix A, GDC 14 and the 
defense-in-depth principle of the Commission. 
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In the basis stated for its contention (Petitioner's Supplement to Re
quest for Hearing at 14-15), Petitioner failed to list any particulars in 
which the PORV failed to meet the requirements of NUREG-0737 and 
GDC 14. Although offered a further opportunity to state these particu
lars at the prehearing conference, Petitioner was unable to do so. Tr. 
177-83. 

The contention does not meet the specificity requirements of 10 
C.F.R. § 2.714(b) and is denied. 

Contention 8 
Contention 8 states as follows: 

Petitioner contends that methods proposed by Applicant to meet instrumentation 
for detection of inadequate core cooling, NUREG-0737, are inadequate. 

Petitioner withdrew Contention 8 at the prehearing conference. Tr. 
183-84. 

Contention 9 

Contention 9 states as follows: 

Petitioner contends that there are systems, equipment and components classified 
as non-safety related that were shown in the accident at TMI-2 to have a safety func
tion or an adverse effect on safety and that such systems should be required to meet 
safety-grade criteria. Moreover, Applicant should be required to perform an analysis 
to identify all such systems, equipment and components. 

With regard to the first sentence in the contention, Petitioner has not 
particularized any systems, equipment or components that it asserts are 
ciassified as nonsafety-related but should be required to meet safety 
grade criteria. Therefore, that portion of the contention lacks the re
quired specificity. 

With regard to the second sentence of the contention, requiring Appli
cant to perform an analysis to identify all systems, equipment and 
components that have a safety function, there appears to be an estab
lished process by which those items are categorized as being required to 
meet safety grade criteria. Tr. 185-88. Petitioner has failed to identify 
any deficiencies in the process or any example of a mischaracterization 
of any item. Consequently, the second sentence of the contention fails 
to· meet the specificity requirements of the regulations. 

The contention is denied. 
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Contention 10 

Contention 10 states as follows: 

Petitioner contends that the B&W Once Through Steam Generator (OTSG) 
design used for WNP-I is overly sensitive to secondary side perturbations and has 
not been adequately analyzed as required by 10 C.F.R. SO, Appendix A. 

Staff does not oppose the admission of the contention provided that 
the scope is limited to the issues stated in the basis to the contention. 
The basis gives a number of specifics'with regard to the alleged oversen
sitivity of that particular steam generator design. We would allow Peti
tioner to litigate all of the specifics mentioned in its basis. However, 
given what we view as a fairly narrow area of controversy, i.e., the al
leged oversensitivity of the steam generator, we do not see any utility to 
restricting further the scope of what is already limited by the wording of 
the contention itself. 

Applicant's objection (Applicant's Response at 39-40) is a factual 
rebuttal, more appropriate to disposition at some later stage in the pro
ceeding than an objection to admissibility. 

The contention is admitted. 

Contention 11 

Contention 11 states as follows: 

Petitioner contends that the Applicant has not shown that safety-related 
(electrical and mechanical) equipment and components are environmentally quali
fied to a degree that would provide adequate assurance that the requirements of 
GDC 1 and 4 of 10 C.F.R. SO, Appendix A are satisfied. 

Staff and Applicant object to this contention, in part because a new en
vironmental qualification rule was approved by the Commission on 
January 6, 1983, which provides a deadline (that has not yet passed) for 
meeting the requirements. Staff Response at 16; Tr. 191-93. We do not 
consider that objection valid because the Commission amended its regu
lations to promulgate that new rule only to "clarify and strengthen the 
criteria for environmental qualification" of the equipment. 48 Fed. Reg. 
2729, 2730 (1983). If Applicant has not met the old criteria, upon which 
the new rule was primarily based, it would not meet the "strengthened" 
criteria. 

However, the contention itself is so vague that it clearly cannot meet 
the specificity requirements of the rules. Neither, for the most part, can 
the underlying basis. The allegations therein that Applicant has not met 
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the criteria of Regulatory Guides 1.70 and 1.89, IE Bulletin 79-0lB, 
DOR guidelines, NUREG-0588, etc., are not supported by concrete and 
substantial instances to make them litigable issues. 

Only one matter raised by Petitioner appears specific enough at this 
juncture in the proceeding to be litigable. Petitioner alleges that the pres
ent testing methods underestimate the long-term effects of radiation 
exposure on polymers found in cable insulation and jackets, seals, rings 
and gaskets, because they use high levels of radiation over short periods 
of time, rather than low levels over long periods of time. Petitioner 
refers to certain NRC documents and articles to support its allegations. 

We admit as a contention only that portion of the basis relating to the 
testing of polymers. 

Contention 12 

Contention 12 states as follows: 

Petitioner contends that Applicant has not provided reasonable assurance that the 
Asiatic clam (Corblcu/a flumlnlea) and other aquatic debris will not befoul the 

Jntake/discharge structure of WNP-l in both normal and emergency operating 
conditions, thus endangering the public health and safety. 

Applicant opposes this contention purely on factual grounds. It at
tempts to demonstrate that even if the intake/discharge structure were 
clogged, there would be no adverse effect upon the ability to shut down 
a plant safely and maintain it in that condition. Applicant's Response at 
43-45; Tr. 198. Staff appears to agree with Applicant's analysis, but be
lieves that the contention should be disposed of by summary 
disposition. Tr. 199,203. 

From the discussion at pre hearing conference (Tr. 197-204), it appears 
likely that Applicant could easily establish by reference to the FSAR and 
relevant safety criteria that the contention is factually invalid. 
Nevertheless, the Appeal Board has prohibited Licensing Boards from 
dismissing contentions on the merits at the pleading stage even if 
demonstrably insubstantial. Houston Lighting and Power Co. (Allens 
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542, 
550 (980). But, cj. dissenting opinion in that proceeding, at 553-58. 
We cannot entertain Applicant's challenge to the contention prior to a 
motion for summary disposition. 

The contention is admitted. 
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Contention 13 

Contention 13 states as follows: 

Petitioner contends that the Babcock and Wilcox Emergency Core Cooling 
System (B&W ECCS) Model relied upon by Applicant does not meet the require
ments of 10 C.F.R. 50.46, Appendix K of Part 50 or ODC 35. 

In its basis, Petitioner relies primarily upon the investigation into the 
adequacy of the B&W ECCS model in the TMI Restart Proceeding and 
on Applicant's not yet having responded fully to the requirements of 
NUREG-0660 and NUREG-0737 with respect to the conformance of 
the computer model to 10 C.F.R. Part 50, Appendix K. 

Staff does not object to the admission of Contention 13, although it 
would limit the scope of the contention to the issues raised in the basis, 
but suggests that the resolution of the issue by the TMI Appeal Board 
will moot Petitioner's concerns. Staff Response at 18-19. 

We do not agree with Staff (and Applicant) that the contention is too 
vague and general to be litigated without limiting it to the basis stated by 
Petitioner. In addition, we have reviewed ALAB-729, supra, issued sub
sequent to Staffs response to the contentions, and do not discern a deci
sion on this issue that would resolve Petitioner's contention in this 
proceeding. See 17 NRC at 842 et seq. If Applicant and Staff think 
otherwise, their recourse is to move for summary disposition when 
appropriate. We also do not agree with Applicant (Applicant's Response 
at 47) that its failure to fully comply with 10 C.F.R. Part 50, Appendix 
K because the regulatory review process has not yet been completed is 
grounds for not admitting the contention. For purposes of this operating 
license proceeding, Applicant is assumed to be obligated to fulfill all the 
regulatory requirements for the issuance of an operating license unless 
otherwise provided by the Commission. Having satisfied the specificity 
requirements of the rules, Petitioner's contention is currently valid. If 
and when Applicant fully complies with the requirements, the issue can 
then be resolved. 

The contention is admitted. 

Contention 14 

In Petitioner's Supplement to Request for Hearing (at 21), Contention 
14 stated as follows: 

Petitioner contends that the fire-protection measures at WNP-l do not meet the 
requirements of 10 C.F.R. 50.48, Appendix R to Part SO, and ODC 3 in that Appli
cant has not demonstrated that redundant systems, equipment and components 
necessary for safety will not be damaged in the event of a fire. 
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At the pre hearing conference, Petitioner reworded Contention 14, as 
follows (Tr. 278): 

Petitioner contends that the fire-protection measures at WPPSS-1 do not meet 
the requirements of 10 C.F.R. 50.48, Appendix R to Part SO, and GDC-3, in that 
Applicant has not demonstrated that safety-related systems, equipment and compo
nents will not be damaged in the event of a fire. 

In its basis, Petitioner refers to only two fire protection items: the re
quirement of separation of cables used to power 'redundant safety 
systems; and the seismic qualification of fire protection components 
such as fire pumps. Petitioner's Supplement at 21-22. 

Staff does not object to admitting the contention to the extent of the 
issue of separation of cables stated in the basis, but it opposes admitting 
the issue of seismically qualifying the fire pumps because the regulations 
do not require them to be seismically qualified. It also opposes admitting 
the contention for any broader litigation than the separation of cables. 

We agree with Staff that the contention is overly broad to be admitted 
without limiting it to the basis stated, and that litigating the question of 
whether the fire pumps should be seismically qualified would conflict 
with the regulatory requirements. 

Applicant's further point (Applicant's Response at 48) that its com
mitments to satisfy the requirements of cable separation should suffice 
cannot be entertained by the Board as a challenge to admissibility. 

Contention 14 is admitted only insofar as it relates to the separation of 
cables. 

Contention 15 

Contention 15 states as follows: 

Petitioner contends that Applicant has not met the requirements of NUREG-0737 
I1.K.2.9, I1.E.S.2<O and I&E Bulletin 79-27 by not completing a plant-specific Failure 
Mode and Effects Analysis (FMEA) of the Integrated Control System for WNP-l. 

Petitioner withdrew this ,contention. Tr. 212. 

Contention 16 

Contention 16 states as follows: 

Petitioner contends that the Emergency Diesel Generators as designed and in
stalled are unreliable as a source of onsite emergency power necessary for safety. 
Failure of the diesel generators should be considered a design basis accident. 
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Implicit in the second sentence of the contention is the Petitioner's 
position that this Board should impose a more stringent requirement on 
Applicant's emergency diesel generators than the Commission has 
provided in General Design Criterion 17 of Appendix A to Part 50 in 
which onsite electric power supplies need to perform their safety func
tions assuming only "a single failure." Petitioner relies upon Florida 
Power and Light Co. (St. Lucie Nuclear Power Plant, Unit 2), 
ALAB-603, 12 NRC 30 (1980) in which the Appeal Board considered a 
loss of all AC power on site, at variance with GDC 17. However, in that 
proceeding the Appeal Board's justification for not following the GDC 
was the special circumstance of the location of the St. Lucie plant in the 
Florida peninsula so that the applicant's electrical distribution system 
(grid) could be connected to only the grids of other utilities to the 
north, making the system less reliable than ones interconnected with 
multiple grids. . 

Here, Petitioner has offered no such weighty reason for not following 
the Commission's rule enunciated in GDC 17, as required by 10 C.F.R. 
§ 2.758(a). The reason given (Supplement to Request for Hearing at 23) 
of emergency diesel generator unreliability, is a generic problem that the 
Commission has already considered and determined not to ·require 
designating a station blackout as a design basis event in the absence of 
exceptional circumstances such as at St. Lucie. Florida Power and Light 
Co. (St. Lucie Nuclear Power Plant, Unit 2), CLI-81-12, 13 NRC 838 
(1981). The second sentence of Contention 16 must be denied. 

Although the first sentence of the contention appears to be broad, the 
supporting basis raises specific, litigable issues. To begin with, Petitioner 
alleges that three defects exist with regard to the emergency diesel 
generators at WNP-1 which the Applicant has admitted requires further 
corrective action. 

Furthermore, the last paragraph of the supporting basis states as fol
lows (Supplement to Request for Hearing at 24): 

Additionally the diesel generator medium and large motors, and small motors 
lack necessary environmental and seismic qualification. FSAR Appendix 3.11B, 
Table 3.11B·l (Sheet 3 of 6).· Also lacking qualification are the diesel generator 
engine control panel and diesel generator control panel. Supra. Given the above 
there is no reasonable assurance that the emergency diesel generators will operate 
as planned. 

Applicant objects to the admission of this paragraph as a contention 
because of alleged lack of specificity. Applicant's Response at 51-52; Tr. 
222-24. It submits that the simple statement that Applicant has not yet 
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met the burden of demonstrating the environmental and seismic qualifi
cation of this equipment is overly broad in that there has been no 
suggestion, allegation, demonstration or other offer to the effect that Ap
plicant will not meet that burden. Tr. 223. 

Staff, on the other hand, does not consider this paragraph as overly 
broad and would admit the issue of seismic qualification but demurs to 
the environmental qualification because the environmental qualification 
rule that will govern this operating license is not yet effective with 
regard to Applicant (see discussion on Contention 11, above). Tr. 
224-25, 233-34. 

We agree with Staff that this paragraph is specific enough in light of 
Applicant's not having met the requirements In toto at this point in 
time. If it had attempted to meet the requirements and had failed in 
some particulars, Petitioner would be required to specify those particu
lars in greater detail. But under the circumstances, Petitioner's allega
tions are as specific as can be raised. As to Stairs argument with regard 
to the effective date of the new environmental qualification rule, we 
read Petitioner's allegation as requiring compliance with whatever envi
ronmental qualification rules are appropriate for the issuance of this 
operating license (i.e., the current rules or whatever they may be super
seded by before the license is issued). 

The first sentence of Contention 16 is admitted. 

Contention 17 

Contention 17 states as follows: 

Petitioner contends that WNP-l Seismic Category I systems, components, and 
equipment, during a seismic event at the site, at or below the SSE, would fail in 
such a manner as to prevent safe shutdown of the plant. Such a failure violates 
GDC 2 and presents an undue risk to the public health and safety. Furthermore the 
Architect/Engineer's response spectra is wholly defective and can not be relied 
upon for a seismic analysis. 

Clearly, this contention is extremely broad. In its basis, however, Peti
tioner has raised a number of concrete issues. Supplement to Petition 
for Hearing at 24-26. Applicant objects to these issues primarily on the 
merits and, where applicable, to allegations that Applicant has not yet 
completed what it has committed itself to do. We cannot entertain Appli
cant's objections on the merits at this juncture. Nor, where Applicant 
has safety obligations it has not yet satisfied, can we accept its commit
ment in resolution of the issues raised. 
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Because of the fragmented presentation of the issues underlying this 
contention in Petitioner's Supplement to Petition for Hearing, we accept 
the statrs reworded, comprehensive statement of the issues (Staff's Re
sponse at 22-23) as follows: 

(I) whether the as-built seismic capability of the cable tray supports is 
substandard; (2) whether the Applicant has used Quality Class n equipment in place 
of Quality Class I as required for seismic category I systems, components and equip
ment with respect to pipe rupture restraints, cable trays and the containment purge 
system; (3) whether the Applicant has completed a program to assure snubber 
operability; (4) whether the Applicant has provided Reg. Guide 1.70 critical damping 
values; (5) whether the Applicant has identified adequate seismic analysis methods ' 
to verify pipe support baseplate flexibility and the design of structural steel framing 
for platforms that support safety-related systems in the containment; (6) whether 
the Applicant has provided adequate design and analysis procedure to verify the ade
quacy of the containment; (7) whether there are adequate soil damping values for 
structures, systems and components in the nuclear steam supply system (NSSS); 
(8) whether the electrical equipment listed in FSAR Appendix 3.11B has been 
seismically qualified; (9) whether the Architect/Engineer's amplified response spec
tra is reliable for HV AC equipment and modified structural steel framing; and (10) 
whether the Applicant has performed an adequate dynamic analysis of ASME class 
piping. 

We admit as Contention 17 the basis given by Petitioner, as restated 
by Staff, above. 

Contention 18 

Contention 18 states as follows: 

Petitioner contends that Applicant has failed to conduct an adequate assessment 
of the interactivity of WNP-l and surrounding nuclear/chemical facilities including 
the ability (ofWNP-l or the other facilities) to continue safe operation in the event 
of an accident (at WNP-l or the other facilities) and the consequences of loss of 
operability as required by 10 C.F.R. 51.20 and 10 C.F.R. 100.10. 

Staff objects to the admission of this contention, first, on the grounds 
that it is very broad and ambiguous and, secondly, because the paren
the ticals used in the contention would place into controversy the ability 
of non-NRC licensed facilities to operate safely in the event of an acci
dent at WNP-l. StafTResponse at 23. Staff points out that the NRC does 
not have jurisdiction to consider, particularly in an operating license 
proceeding, the ability of surrounding facilities to operate safely in the 
event of an accident at WNP-l. Ibid. 

We agree with Staff that the safe operation of the other facilities in the 
event of an accident at WNP-l is outside the scope of what this Board 
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can consider. Although we do not necessarily agree with Intervenor's 
choice of regulatory basis (10 C.F.R. § 51.20 and 10 C.F.R. § 100.10 
relate to construction permits and site evaluations), we agree with the 
parties (Tr. 244) that external hazards to the WNP-1 plant (including 
those from surrounding nuclear/chemical facilities) must be analyzed to 
ensure the continued safe operation of the plant. We do not agree with 
Staff that the contention is too broad and ambiguous, considering the 
few nuclear/chemical facilities in the surrounding area. Nevertheless, 
Petitioner feels (Tr. 238) that it has identified all the facilities of concern 
10 it in its basis and would not see any difficulty in limiting the conten
tion to those facilities. Staff has restated the contention, limited to the 
six items listed in the basis, in a comprehensible manner (Staff's Re
sponse at 24) that we would adopt as follows: 

WNP-l has not been designed to withstand the effects of: (a) an explosion at 
the Department of Energy's Fast Flux Test Facility; (b) potential hazards from mili-

, tary overflights; (c) an aircraft col1ision into a power line tower; (d) an accident at 
the N-reactor which is located approximately 18 miles away; (e) the PUREX facility 
which is scheduled to operate in 1984; and (0 the transportation of potential1y 
dangerous radioactive materials on a mainline railroad track within the exclusion 
area ofWNP-1. 

Applicant's objections to the contention go mostly to the merits of the 
adequacy of Applicant's analysis of the interaction of the facilities. We 
cannot consider the merits in ruling on admissibility. 

Petitioner had also raised in its basis the alleged inadequacy of Appli
cant's emergency plans in considering the nuclear and chemical facilities 
in the vicinity. Petitioner's Supplement at 27. At the prehearing 
conference, Petitioner deleted its reference to emergency plans in Con
tention 18, in order to include all of the emergency planning considera
tions in Contention 19. Tr. 243. 

We admit Contention 18 as restated above to limit it to the six enu
merated items in Petitioner's basis. 

Contention 19 

Contention 19 states as follows: 

Petitioner contends that the emergency plans proposed by Applicant are insuffi· 
cient to assure that adequate protective measures can and witt be taken in the event 
of a radiological emergency as required by 10 C.F.R. 50.33, 50.47, 50.54 and Appen
dix E to Part SO. 
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Although the contention is very broadly stated so as to challenge the 
entirety of Applicant's emergency plans, Petitioner has supported it with 
six pages of specifics in its basis. Petitioner's Supplement at 30-35. Since 
the facility is not expected to be operational until at least 1988, the 
emergency plans are necessarily in an incipient stage, notwithstanding 
that the WNP-2 plans are nearing completion. Consequently, Applicant 
and Staff challenge Petitioner's specific allegations with regard to insuffi
ciencies in the plan as being premature. Staff opines that Petitioner will 
have an opportunity to raise contentions at a later date after the state 
and local plans are filed. Staffs Response at 25. At the time of Staffs 
response, only the Appeal Board had spoken to the matter of filing late 
contentions, in Duke Power Co. (Catawba Nuclear Station, Units 1 and 
2), ALAB-687, 16 NRC 460 (1982). The Appeal Board held that licens
ing boards have no authority to admit a contention conditionally that 
falls short of meeting the specificity requirements because of the unavail
ability of relevant documents that make it impossible to assert a suffi
ciently specific contention. But, when the documents are issued, a 
reworded contention containing the required specifics could be admitted 
by the licensing board without a showing that the five-factor test had 
been satisfied. Since our prehearing conference, the Commission has 
stated its disagreement with the Appeal Board and asserted that any 
refiled contention would have to meet the five-factor test of 10 C.F.R. 
§ 2.714 (a)(l), if not timely filed, even if the specifics could not have 
been known earlier because the documents on which they were based 
had not yet been issued. Catawba, CLI-83-19, 17 NRC 1041 (1983). 

Viewing Contention 19 in the context of the Commission's ruling, we 
cannot dismiss it so lightly on the understanding that a revised conten
tion would be accepted at some later date. We must examine the conten
tion closely at this point to see whether it meets the specificity require
ments even while we acknowledge that the specifics of Applicant's 
emergency plans will necessarily change before the issue is close to an 
evidentiary hearing. With that in mind, we find that the six pages of 
specifics raised by Petitioner as its basis (and the emergency planning 
matter raised in the basis to Contention 18) are certainly adequate to 
support the contention at this time. If the specifics change while the 
emergency plans evolve, Petitioner will be required during the pre hear
ing stages of this proceeding to refocus its concerns. 

In its basis, Petitioner has questioned, inter alia, the propriety of not 
including the City of Richland, the nearest part of which is 12 miles 
away, in the lO-mile emergency planning zone (EPZ) by using an exact 
10-mile radius. Petitioner's Supplement at 32. Although Applicant 
(Applicant's Response at 60) and Staff (Staffs Response at 26) object to 
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enlarging the EPZ as a challenge to the regulations 00 C.F.R. 
§ 50.47(c)(2», Staff could not rule out a variation in the zone's to-mile 
radius to 12 miles at some location as being a challenge to the 
regulations. See discussion at Tr. 247-56. Under to C.F.R. 
§ 50.47 (c) (2) the exact size and configuration of the EPZ (of "about 10 
miles") may be affected by conditions such as demography, topography, 
land characteristics, access routes and jurisdictional boundaries. We 
would not hold the contention to be inadmissible at this juncture with 
regard to the 12 miles, but would require that Petitioner prove at the evi
dentiary hearing that special circumstances require varying the to-mile 
zone to include the City of Richland. 

The contention is admitted. 

Contention 20 

As originally submitted in Petitioner's Supplement to Request for 
Hearing (at 35), Contention 20 is stated as follows: 

Petitioner contends that there is no reasonable assurance that WNP-l will be 
completed on a timely basis and that the project has not been constructed "in con
formity with the construction permit and the application as amended, the provisions 
of the Act, and the rules and regulations of the Commission" as required by 10 
C.F.R. Part 2, Appendix A, VIII(b}(t). Numerous deficiencies, both known and 
unknown, exist in the construction of WNP-l such that its operation would cause 
an undue risk to the public health and safety. The halt in construction, in addition to 
the previously existing delays, will prevent completion of the project on a timely 
basis. Continued conformance with the construction permit by Applicant is unlikely 
due to inadequate measures at the present and into the future, taken to protect the 
portions of the plant that are already built and the systems that are already installed. 

However, at the prehearing conference, Petitioner reworded the 
contention, as follows (Tr. 260-61): 

Petitioner contends that there is no reasonable assurance that construction of 
WNP-l has been substantially completed in conformity with the construction permit 
and the application, as amended, provisions of the Act and Rules and Regulations 
of the Commission, as required by 10 C.F.R. 50.57, ,1. 
The discussion of Contention 20 (Tr. 260-76) indicated that it had 

been rewritten by Petitioner in consultation with the Staff and perhaps 
Applicant. Petitioner intended to separate more clearly the issues of 
Contention 5 from Contention 20: Contention 5 was intended to ques
tion the adequacy of Applicant's quality assurance/quality control pro
gram in light of alleged deficiencies with the QA/QC program during 
construction; Contention 20 was intended to question the safety of the 
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plant because of construction defects, some of which may have arisen 
because of an inadequate QA/QC program during construction. 

Even as rewritten, however, Staff and Applicant object to the 
contention, primarily upon the grounds that it is too broad and vague, 
that it would open for litigation every conceivable item of construction, 
and that Applicant would be unfairly put to the burden of demonstrating 
that it meets all of the requirements of the regulations without being on' 
notice as to what it must demonstrate in order to meet those 
requirements. Staff has no objection to admitting the contention provid-, 
ed it. is limited to the construction defects concerning WNP-l that were 
mentioned in the underlying basis (and in the basis to Contention 5, 
which Petitioner cross-referenced to Contention 20). In the basis to Con
tention 20, there were questions raised with regard to welding, electrical 
cable installations, the use of unqualified personnel, and the use of 
drugs among construction workers. IIi the basis to Contention 5, an in
spection report for WNP-l was mentioned, covering the welding of 
skewed joints of piping support structural steel. In addition, in Conten
tion 20 Petitioner questioned the adequacy and propriety of 
"mothballing" or otherwise attempting to preserve the plant during the 
hiatus in construction, which Petitioner contended would result in addi
tional construction defects. 

Although Petitioner resisted limiting the contention to the specific 
matters covered in their bases to Contentions 5 and 20, and claimed to 
offer those items only as examples, we agree with Staff and Applicant 
that it would be inappropriate to permit Petitioner to expand its 
"shopping list" of construction defects under its broadly worded 
contention. We would therefore limit the contention to the specifics 
mentioned, including unnamed construction defects that may result 
from Applicant's method of preserving the construction, a procedure 
which Petitioner contends should not be permitted in the first instance. 
That aspect of this contention will, of course, be litigated after construc
tion resumes, at which time Petitioner will be required to specify the 
complained of construction defects. 

The contention is admitted as limited by the discussion above. 

II. FURTHER SCHEDULING 

At the special prehearing conference, the Board asked the parties to 
submit briefs on further scheduling in view of the fact that Applicant 
had announced a suspension of construction of the facility for up to five 
years. Tr. 225-32. Applicant's position was that there should be no defer
ral of this proceeding because the areas of concern raised by Petitioner 
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are now ripe for resolution. Applicant's Memorandum on Scheduling at 
7-10. 

Staff informed the Board that, due to the announced delays in 
construction, Staff was proceeding on a "manpower available" basis, pur
suant to which it is reviewing only those portions of the WNP-l operat
ing license application which parallel other current applications of similar 
design or with similar features. Staff's Position on Timetable at 3. Under 
these circumstances, Staff continued, it would be premature and unpro
ductive to schedule any further proceedings until the Board satisfies 
itself that certain issues are ripe for adjudication. Staff felt that proceed
ing with discovery would be largely unproductive; might require substan
tial supplementation at later stages of the proceeding; and would be bur
densome to the Staff because Staff does not currently have extra man
power available to devote to the review ofWNP-1.Id. at 3-4. 

Staff suggested that, upon its informing the Board and the parties of 
its completion of review of certain contested issues, the Board could 
then set a schedule for discovery, summary disposition and hearing on 
these limited issues. Litigation of the remaining contested issues would 
await the resumption of construction activities at WNP-l. Staff further 
proposed that the Board direct the Applicant to keep the Board and the 
parties informed, quarterly, as to the status of construction at the plant. 
Ibid. 

Petitioner's position generally paralleled that of Staff in requesting 
that the proceeding be deferred at this time. Among other things, Peti
tioner opposed having to commit its limited resources to litigating issues 
that might have to be relitigated, or to discovery that might have to be 
supplemented, to arrive at findings that are unlikely to retain their validi
ty in light of expected advances in the technology of nuclear power engi
neering and associated scientific fields. See Petitioner's Position on 
Scheduling at 3-6. Petitioner went further than Staff in requesting that 
the entire proceeding be suspended until construction is restarted. 

All of the parties relied upon Potomac Electric Power Co. (Douglas 
Point Nuclear Generating Station, Units 1 and 2), ALAB-277, 1 NRC 
539 (975) to support their respective positions on either deferring the 
proceeding or continuing with it. In that case, the Appeal Board indicated 
(at 547), that among the principal factors to be taken into account in 
deciding whether to hear the issues during suspension of construction 
are: 

(1) the degree of likelihood that any early findings on the issue(s) would retain their 
validity; (2) the advantage, if any, to the public interest and to the litigants in 
having an early, if not necessarily conclusive, resolution of the issue(s); and (3) the 
extent to which the hearing of the issue(s) at an early stage would, particularly if the 
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issue(s) were later reopened because of supervening developments, occasion preju
dice to one or more of the litigants. 

In Douglas Point, the Licensing Board had denied in its entirety the ap
plicant's motion to proceed with evidentiary hearings on its construction 
permit application even though applicant had postponed construction for 
some years. Considerable effort had already been expended in trial 
preparation on a number of issues and certain of the parties (including 
Staft) had expressed concern that .part of the fruits of that effort might 
be lost were a hearing on those issues to be postponed for a substantial 
period.ld. at 551. The Appeal Board suggested that, under the factors to 
be considered, certain of the site-related issues might appropriately be 
heard at that time, and directed the Licensing Board to reconsider its 
deferral of the proceeding in light of the views expressed by the Appeal 
Board. 

In Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 
2), ALAB-570, 10 NRC 679 (1979), the Appeal Board applied the 
principles it had enunciated in Douglas Point to decide to continue with 
an evidentiary hearing after a catastrophic accident had occurred to the 
plant. The hearing had been scheduled three weeks before the accident, 
to begin four weeks later. In accordance with an established schedule, 
the parties served and filed written testimony and Staff caused the is
suance of subpoenas to prospective witnesses. After the accident 
occurred, the hearing was postponed indefinitely. In applying the Douglas 
Point principles, the Appeal Board decided to proceed with the evidenti
ary hearing. 

In the instant proceeding, we are not concerned with site suitability 
issues, as in Douglas Point, or in concluding the evidentiary process with 
the culminating evidentiary hearing after all of the prehearing matters 
had been completed, as in Three Mile Island. The issues before us are, 
for the most part, ones that involve a nuclear technology that may ad
vance rapidly during the hiatus in construction. Any discovery taken 
now would, in all likelihood, have to be supplemented at a later date. 
Moreover, Staff is not even prepared to participate in discovery because 
of its decision to conduct the review of the licensing application only on 
a "manpower available" basis. 

Applying the Douglas Point factors in general to this proceeding, it is 
doubtful that many early findings on any of the issues would retain their. 
validity; there would be little benefit to the public interest to having an 
early resolution on the issues; and, if the issues were later reopened be
cause of supervening developments, the parties with the most limited 
resources would find it extremely difficult to redo their litigation efforts. 
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It "appears to us that the wisest procedure is to defer discovery until, at 
least, Staff indicates that it has completed its review of an issue encom
passed by the contentions. At that point, we would ascertain the views 
of the parties on whether to proceed with discovering and litigating that 
issue, taking into account the factors discussed in Douglas Point. We 
wish to be informed, as Staff proposed (Staff Position on Timetable at 
4), of the status of construction at the plant by means of quarterly 
reports from Applicant to the Board and parties setting forth in summary 
fashion the progress, if any, in construction at the plant and any antic
ipated near-term change in status of construction activity. 

ORDER 

For all of the foregoing reasons and based upon a consideration of the 
entire record in this proceeding, it is, this 14th day of October 1983, 

ORDERED 
(1) That CSP's Contentions 4,5,6, 10, 12, 13 and 19 are admitted; 
(2) That CSP's Contentions 2, 11, 14, 16, 17, 18 and 20 are admitted 

as limited above; 
(3) That CSP's Contentions I, 3, 7 and 9 are denied; 
(4) That CSP is admitted as an Intervenor in the proceeding; 
(5) That the proceeding is held in abeyance; 
(6) That Staff notify the Board and the parties when it has completed 

its review of any issues covered by the admitted contentions; 
(7) That the Applicant file quarterly reports, with the first one due by 

January 1, 1984, regarding construction activities at WNP-l as discussed 
above; and 

(8) That any party opposing the admission of CSP shall have until ten 
(10) days after service of this Order, pursuant to 10 C.F.R. § 2.714a, to 
appeal this order and any prior orders of the Board relating to standing 
which led to the admission of CSP. 

Bethesda, Maryland 
October14, 1983 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Herbert Grossman, Chairman 
ADMINISTRATIVE JUDGE 
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THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA 

(UCLA Research Reactor) October 24, 1983 

The Licensing Board rules on Staffs Motion for Reconsideration of 
LBP-83-25A. The Board reverses that portio~ of its ruling which held 
that sealed plutonium-beryllium neutron sources are to be considered 
for purposes of determining whether a formula quantity of strategic spe
cial nuclear material exists for purposes of 10 C.F.R. § 73.60. Staffs 
Motion is denied in all other respects. 

SECURITY PLAN: 10 C.F.R. § 73.60 DETERMINATION 

The republished version of a proposed amendment to Part 73 (48 
Fed. Reg. 34,056 (1983)) indicates that the Commission intends that 
the § 73.67(b)(1)(ii) exemption for plutonium-beryllium neutron 
source be included in § 73.60. 
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MEMORANDUM AND ORDER 
(Ruling on Staff's Motion for Reconsideration - Contention XX) 

The Committee to Bridge the Gap (CBG) has advanced Contentio'n 
XX which challenges UCLA's security meaSures for the Nuclear Energy 
Laboratory (NEL). Contention XX asserts that UCLA is taking 
inadequate fixed site physical security precautions to protect against 
radiological sabotage as well as against theft and diversion of special 
riuclear materials. The Contention alleges that UCLA must comply with 
10 C.F.R. §§ 73.60 and 73.67. 

In its motion for summary disposition of this contention, Staff took 
the position that UCLA is only required to comply with 10 C.F.R. 
§ 73.67, and that consequently UCLA need not comply with 10 C.F.R. 
§ 73.60 or take measures to protect against radiological sa~otage .. 

In our Memorandum and Order ruling on Staffs Motion 
(LBP-83-25A, 17 NRC 927 (I 983», we held that UCLA must comply 
with 10 C.F.R. § 73.60 and must take measures to protect against 
radiological sabotage. Our Memorandum and Order specifically 
permitted motions for reconsideration of these holdings. Staff so moved 
on August 15; UCLA supported Starrs Motion on August 25, and CBG 
opposed it on September 12, 1983. ' . 

In LBP-83-25A, we also noted that it was impossible to determine 
from the papers precisely how much special nuclear material is on hand 
at the NEL. Consequently, we directed Staff to inventory the material 
and report its findings. Staff filed reports on this'matter on July 12 and 
28. CBG commented on these reports on August 30, and UCLA 
responded to CBG's comments on September 9, 1983. 

THE AMOUNT OF SPECIAL NUCLEAR MATERIAL ON 
HAND AT THE NEL 

Because the amount of SNM on hand at the NEL is a tmeshold 
question, we deal with it first. None of the parties dispute the 
proposition that the presence of a formula quantity of strategic special 
nuclear material (SSNM) requires compliance with 10 C.F.R. §§ 73.40 
and 73.60. Contention XX takes the position that UCLA must comply 
with these provisions of the regulations. CBG questions whether Staffs 
inventory of the SNM on hand at the NEL provides a sufficient factual 
basis on which to resolve the matter. 

Following its inventory, Staff reported that there are 4921.13 g U-235 
and 32 g plutonium on hand at the NEL pursuant to the facility 

803 



operating license' (R-71) , 32 g plutonium under license SNM-974, and 
another 32 g plutonium under state license 1335-70. Each of the 32-g 
quantities of plutonium is incorporated in a plutonium-beryllium 
neutron source. One of these sources is located in the NEL, one in the 
Cs-137 calibration source building, and one in Kundsen Hall. 

Staff physically inventoried the fresh fuel at the NEL and identified 
the irradiated fuel in the reactor through source documents. Fuel fabrica
tor's data were used to determine the total weight of U-235 contained. 
(See Inspection Report 50-142/83-02, 70-223/83-01 attached to Staff 
Counsel's letter to the Board of July 28, 1983 for details.) 

CBG questions this inventory. CBG points out that the Staffs 
inventory of fresh fuel plates indicates that the average quantity of 
U-235 per plate is 14.04 g. Multiplying this figure by the number of fuel 
plates in the, reactor core and subtracting for burn-up of U-235 indicates 
that there are 3683.56 g U-235 in the core, or 152.39 g more than 
reported by Staff. Totalling this figure for U-235 in the core with the 
total for fresh fuel indicates that there are more than 5000 g U-235 at 
the NEL. 

CBG also points out that information furnished by Staff on March 29, 
'1983 concerning shipments of fresh fuel ofTsite by UCLA yields even 
higher average concentrations of U-235 per fuel plate. (See CBG's 
Response and Comment of August 30, 1983 for details.) 

UCLA responded to these comments by indicating the precise U-235 
content of the fuel assemblies in question as well as of those shipped 
offsite. UCLA has done this by reference to the so-called "Exhibit G" 
inventory. The Exhibit G inventory was prepared by the UCLA staff 
and was apparently submitted to NRC on December 12, 1974. It was 
attached to CBG's February 8, 1983 supplemental response to Staffs 
motion for summary disposition of this contention. UCLA has again 
submitted it as an attachment to the instant response and has annotated 
it with explanatory notations prepared by Mr. Ostrander. (See UCLA's 
response of September 9, 1983 for details.) 

The Exhibit G inventory of fresh fuel, as annotated, agrees with the 
Staffs inventory precisely. The Exhibit G inventory of irradiated fuel is 
'25.3 g higher than the Staffs inventory, a difference which indicates 
that Staff took account of fuel burn-up, while the Exhibit G inventory 
expressly did not. In any event, the higher Exhibit G figure, when 
added to the fresh fuel inventory, yields 4946.43 g U-235, compared 
with 4921.13 g U-235 reported by Staff. We also note that the figure 
reported by Staff for U-235 shipped ofTsite on July 21, 1982 agrees with 
Mr. Ostrander's annotations on Exhibit G. 
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We are thus prepared to accept the StaWs inventory as confirmed by 
Mr. Ostrander's annotations on Exhibit G. These inventories 
demonstrate that there is no genuine issue as to any material fact· 
concerning the inventory ofSNM at UCLA. 10 C.F.R. § 2.749(d). 

Unfortunately, this result does not resolve the Question whether 
UCLA must comply with 10 C.F.R. § 73.60. This provision of the 
regulations requires that specific' safeguards be implemented by 
non-power reactor licensees who possess a formula quantity of SSNM. If 
any of the Pu-Be neutron sources must be included in determining 
whether a formula quantity exists at the NEL,' the total quantity of 
material will exceed 5000 g. This is because, under the formula, the 32 g 
of plutonium must be multiplied by 2.5, yielding 80. When this figure is 
added to the 4921 g of U-235, the result is 5001. (See LBP-83-25A, 17 
NRC at 929.) Consequently, we must address Staff's motion for 
reconsideration of Part B of LBP-83-25A in which we held that the 
plutonium must be included. 

THE APPLICABILITY OF 10 C.F.R. § 73.60 
.. 

In LBP-83-25A, we held that UCLA must comply with 10 C.F.R. 
§ 73.60. We based our holding on the presence at the NEL of the Pu-Be 
neutron source, holding that it must be included in the computation to 
determine whether a formula quantity of SNM is present. , 

In so holding, we noted that § 73.60 incorporates § 73.67 (a), (b), (c), 
and (d) and that § 73.67(b)(1)(ii) provides an exception for Pu-Be neu
tron sources. However, we also noted that the exception for fuel which 
is self-protecting (i.e., which emits more .than 100 rems per hour, 
unshielded, at a distance' of three feet) which is stated in 
§ 73.67 (b)(l) (j) is also stated in § 73.60. This is not the case for the 
Pu-Be neutron source exemption. We also noted that, in adopting the 
exemption for Pu-Be neutron sources, the Commission was dealing with 
the protection which should be afforded SNM of moderate and low 
strategic significance. When the Commission addressed itself to formula 
Quantities of SSNM, it specifically adopted the self-protection exemption 
and made no mention of the Pu-Be source exemption. This led us to 
conclude that the Commission intended that these sources be included 
in computations under § 73.60 to determine whether a formula quantity 
of SSNM was on hand, but at the same time granted them an exemption 
for purposes of the protection requirements mandated for SNM of 
moderate and low strategic significance. (See LBP-83-25A, 17 NRC at 
936-37.) 
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Staff asserts, and UCLA concurs, that we erred. Staffs position is that 
the § 73.67(b)(1)(ii) exception is specifically incorporated in § 73.60, 
that the enumeration of the exemption for self-protecting material in 
§ 73.60 is merely redundant, and that the Board's interpretation results 
in an inconsistency in that it results in the conclusion that UCLA's mate
rial amounts to both a formula quantity of SSNM and SNM of moderate 
strategic significance. Staff asserts that, once exempted for purposes of 
one level of protection, their sources must be exempted for all levels. 

Staff cites the Statement of Considerations (44 Fed. Reg. 43,280 at 
43,281 (1979» accompanying the promulgation of § 73.67 as authority 
for the proposition that Pu-Be neutron sources "have been exempted ' 
for all licensees because of their lack of significance for safeguards 
concerns." (Staff Petition at 6.> We believe Staff gives too broad a read
ing to this statement. First of all, we must point out that the Statement, 
because it accompanies § 73.67, applies only to SNM of moderate and 
low strategic significance. Second, the exemption contained in § 73.67 
for Pu-Be neutron sources does not eliminate them from the definitions 
of "special nuclear material of moderate strategic significance" 
(§ 73.2[x)), "special nuclear material of low strategic significance" 
(§ 73.2 [y)), "strategic special nuclear material" (§ 73.2 [aa)) , or 
"formula quantity" (§ 73.2[bb)). Rather, it exempts them from the pro
tection requirements of § 73.67 only. The portion of the Statement of 
Considerations quoted by Staff says no more than this. 

CBG takes the position that our interpretation of§§ 73.60 and 73.67 is 
entirely consistent with the Commission's policy enunciated in Part 73. 
CBG points out that it is reasonable to exempt Pu-Be neutron sources 
from the protection requirements of § 73.67, but to include them within 
the protection requirements of § 73.60. CBG bases this position on the 
proposition that licensees possessing SNM of low and moderate strategic 
significance are not targets for adversaries wishing to divert SNM. Thus 
the exemption does not run afoul of the need to protect the health and 
safety of the public and the common defense and security. 

Where a licensee possesses a formula quantity of SSNM, CBG sees a 
need to protect Pu-Be sources. Such a licensee, according to CBG, could 
well be a target for adversaries and thus it is necessary to protect Pu-Be 
neutron sources. CBG relies on SECY-79-38, which was attached to the 
Staffs petition, as authority for its position. 

We grant Staffs petition with respect to this point. Sections 73.60 and 
73.67 are far from clear and the applicable statements of considerations 
furnish little or no guidance. Although we find Staffs position that 
§ 73.60 incorporates the § 73.67(b)(1)(ii) exemption and that its 
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repetition of the § 73.67 (b) (1)(0 exemption must be viewed as simply 
redundant as no more persuasive than our contrary interpretation in 
LBP-83-25A, we are guided by the clear inferences of the Commission's 
interpretation of these sections furnished by the proposed amendments 
to these sections. 

In LBP-83-25A, we pointed out that a proposed amendment to Part 
73 which would eliminate § 73.60 and set out protection requirements 
for formula quantities of SSNM in § 73.67 was consistent with the Staff's 
position. (See LBP-83-25A; 17 NRC 937; 46 Fed. Reg. 46,333 (1981).) 
Subsequent to the issuance of LBP-83-25A, the Commission 
republished that proposal for comment. (48 Fed. Reg. 34,056 (1983).) 
The republished revision retains the treatment for Pu-Be neutron 
sources contained in the original version. It is thus clear that the 
Commission intends to adopt this treatment. We note that the 
republished proposal does not indicate that any comments were received 
with respect to this treatment. 

Whatever the merits of CBG's position that the interpretation of 
§§ 73.60 and 73.67 in LBP-83-25A was mandated by Commission policy 
may be, the Commission has not seen fit to comment upon this interpre
tation in the course of publishing two proposals which would change it. 
Thus it seems clear that the Commission did not share that interpreta
tion when it promulgated § 73.60. Had the Commission viewed §§ 73.60 
and 73.67 as we did, it certainly would have indicated that the proposed 
amendments would make a change in that interpretation. Consequently, 
we must reverse our earlier ruling on this point. 

THE NEED TO PROTECT AGAINST SABOTAGE 

In LBP-83-25A, we held that the general requirements of 10 C.F.R. 
§ 73.40(a) require that UCLA take some measures to protect against 
sabotage. In so holding, we noted that there are no requirements in Part 
73 which specify the precise measures to be taken by licensees possess
ing less than a formula quantity of SSNM. Nonetheless, our review of 
the history of amendments to Part 73 disclosed no basis to conclude that 
the Commission had in any way abrogated the universal sweep of § , 
73.40(a) or the Appeal Board's holding in Trustees of Columbia 
University, ALAB-3, 4 AEC 349 (1970). Indeed, at one time the Com
mission appeared to reaffirm that holding when it noted, in response to 
comments on a proposal to amend Part 73 that "[c) overage for research 
reactors having less than the formula quantity of strategic special nuclear 
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material would continue ... under § 73.40." (See LBP-83-25A, 17 
NRC at 941; 43 Fed. Reg. at 35,235.) 

Again Staff takes the position that we erred, and UCLA concurs. CBG 
~~~~~~ . 

First, Staff points to the second sentence of § 73.40(a) which states 
that "[p]hysical security systems shall be established and maintained by 
the licensee in accordance with security plans approved by the Nuclear 
Regulatory Commission.~' Staff notes that it has approved UCLA's 
physical security plan. Although it does not say so, the inference must 
be drawn that Staff believes this somehow insulates the sabotage ques
tion from further inquiry. Obviously, this does not square with the hear
ing requirements of § 189 of the Atomic Energy Act. CBG is entitled to 
question the propriety of Staff's approval. . . 

Second, Staff maintains that our interpretation of§ 73.40(a) is contra
dictory because of the fact that § 73.67 contains specific physical security 
requirements applicable to UCLA. Staff sees our holding that, even in 
the absence of specific requirements pertaining to sabotage, 
§ 73.40(a) lays down a general requirement to be addressed on an ad hoc 
basis as somehow contradicting the specific requirements of § 73.67. 
This argument appears to assert that § 73.67 has somehow "occupied 
the field" and repealed § 73.40 to the extent that the latter section is 
inconsistent. We are not prepared to accept this argument. Had the 
Commission so intended, it could easily have abrogated § 73.40 to the 
extent necessary to achieve this result when it promulgated § 73.67. Its 
failure to do so, when coupled with its recognition of the general 
requirements of§ 73.40 cited above, leads to the contrary conclusion. 

In connection with this argument, Staff also asserts that § 73.67 may 
not be viewed as specifying the general requirement of § 73.40 that 
licensees must take steps to protect against theft. To make this 
argument, Staff draws a distinction between detection of theft, required 
by § 73.67, and protection against theft, required by § 73.40. We are not 
prepared to draw the conclusion that theft is permissible under the rules 
so long as one knows it has occurred. We view detection as one aspect 
of protection against theft, an aspect which the Commission has decided 
provides sufficient protection in this case. 

Third, Staff points out that it has studied the potential problem of 
sabotage at nonpower reactors and concluded that "no significant 
consequences would result from sabotage of the Argonaut-UTR." (Staff 
Petition at 13). If this is so, Staff should take appropriate steps to obtain 
Commission approval of an amendment exempting Argonaut-UTRs 
from the protection-against-sabotage requirements of§ 73.40. 
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Finally, Staff takes the position that the promulgation of § 73.67 
abrogates the holding in Columbia University, supra, because, when that 
decision was rendered, no applicable safeguards regulations existed. We 
view § 73.67 as setting out the specific protective measures against theft 
which are required by § 73.40(a). However, no such specific measures 
have been promulgated with respect to sabotage. To that extent, we 
view the Columbia University holding as binding. Consequently we 
adhere to our ruling set out in § E of LBP-83-25A. 

PROPRIETY OF THE DENIAL OF SUMMARY DISPOSITION 

Staff takes the position that we erred in denying its summary 
disposition motion because we did not rule on the specifics of 
Contention XX. We denied the motion because, aside from the 
question regarding the amount of SNM on hand at the NEL, we viewed 
our ruling that UCLA must comply with §§ 73.60 and 73.67 as requiring 
that result. No party contends that UCLA meets the standards of both 
those regulations. 

Our reversal of that ruling puts the matter on a different footing. We 
are inclined to 'agree with Staff's characterization of Contention XX to 
the extent that it views the contention as arguing for higher standards of 
protection than those set out in § 73.67. However, during the 
forthcoming evidentiary hearing, set to commence November 29, we 
will wish to hear the positions of the parties with regard to what portions 
of Contention XX, in addition to those pertaining to sabotage, remain in 
controversy. In this connection, we note that LBP-83-25A only 
addressed those issues raised by Staff's motion which could be 
addressed without access to sensitive information and which, when 
resolved, could influence the scope of further proceedings on this 
matter. Pending argument, we will withhold our ruling on this portion 
of Staff's petition. 

ORDER 

In consideration of all of the foregoing, it is this 20th day of October 
1983, 

ORDERED 
1. Staff's petition for reconsideration of § B of LBP-83-25A is granted 

and that section is vacated; 
2. Staff's petition for reconsideration of§ E ofLBP-83-25A is denied; 
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3. A ruling on Staff's petition for reconsideration of our denial of its 
motion for summary disposition is held in abeyance pending argument; 
and 

4. CBG's objections to Staff's inventory of SNM at the NEL are 
denied. 

Dated at Bethesda, Maryland, 
this 24th day of October 1983. 

THE ATOMIC SAFETY AND' 
LICENSING BOARD 

Dr. Emmeth A. Luebke 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 

John H Frye, III, Chairman 
ADMINISTRATIVE JUDGE 
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In this issuance the Licensing Board reports its findings and recom· 
mendations addressing seven questions originally presented by the Com
mission and related contentions proffered by Intervenors. The Board 
concludes that with the implementation of certain safety improvements 
recommended by it, Indian Point Units 2 and 3 may operate with rea
sonable assurance that the public health and safety will be protected. 

RISK ASSESSMENT 

Risk estimates based on the Maximum Likelihood Principle are more 
realistic and less intuitive than those obtained using Bayes' Theorem. 
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RISK ASSESSMENT 

Risk estimates for an existing multiple-plant site are appropriately ex
pressed as the combined risk from all units, i.e., a per-site-year rather 
than a per-reactor-year risk. 

RISK ASSESSMENT 

In assessing societal risk, the Board recommends that the Commission 
consider not only expected risks, defined as the arithmetical product of 
probability and consequences, but also the absolute value of the 
consequences. It may be desirable to require the expected risk value to 
decrease for low-probability, high-consequence accidents. 

RISK ASSESSMENT 

In assessing overall societal risk from the operation of the Indian 
Point plants, the Commission should consider not only the expected 
annual risk obtained by multiplying probability per year times conse
quences but also the cumulative risk to the population of continued 
plant operation. 

FILTERED, VENTED CONTAINMENT SYSTEMS 

It appears that filtered, vented containment systems and separate con
tainment systems are costly and ineffective safety measures at present. 

EMERGENCY PLANNING 

The fears that emergency workers will not respond to a radiological 
emergency and that the general public will not comply with instructions 
are unwarranted provided proper training and improved planning can be 
implemented. 

EMERGENCY PLANNING: POTASSIUM IODIDE (KI) 

The evidence in support of the predistribution of potassium iodide to 
the public does not outweigh the medical risk of its possible misuse. 
Potassium iodide should be stockpiled for use by emergency workers 
and persons who cannot be evacuated. 
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RISK ASSESSMENT 

. Because so few comprehensive probabilistic risk assessments have 
been made to date, and because those probabilistic risk assessments that 
have been made lack comparability, there does not exist a body of statis
tics upon which dependable risk comparisons of different plants can be 
based .. 

SYLLABUS 

The following Opinion addresses the results of the Indian Point Special 
Proceeding and comprises the findings, conclusions, and recommenda
tions of this Atomic Safety and Licensing Board. The Board was con
vened to address seven Commission Questions. After extensive hearings 
on these questions and concomitant contentions, the Board concludes 
and recommends as follows: 

,Commission Question 1, Contention 1.1, and Board Question 1.1 

, Commission Question 1 asks: 

What risk may be posed by serious accidents at Indian Point 2 and 3, including acci
dents not considered in the plants' design basis, pending and after any improve
ments described in (2) and (4) below? 

Contention 1.1 states: 

The probabilities and consequences of accidents at Indian Point Units 2 and 3 com
bine to produce high risks of health and property damage not only within the plume 
exposure EPZ but also beyond the plume exposure EPZ as far as the New York City 
metropolitan area. 

Board Question 1.1 asks: 

What are the consequences of serious accidents at Indian Point and what is the 
probability of occurrence of such accidents? In answering this question the parties 
shall address at least the following documents: (a) the Indian Point Probabilistic 
Safety Study (IPPSS) prepared by the Licensees; (b) the Sandia Laboratory "Letter 
Report on Review and Evaluation of the Indian Point Probabilistic Safety Study" 
(Letter Report), dated August 25,1982; and (c) any other reviews or studies of the 
IPPSS prepared by or for the Licensees, the NRC Starr, or the Intervenors, or any 
other document which addresses the accuracy of the IPPSS. 
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The Board adopted risk estimates calculated by the NRC Staff/Sandia 
National Laboratory rather than those obtained in the Indian Point Prob
abilistic Safety Study (IPPSS) because (1) the Board considers estimates 
obtained based on the Maximum Likelihood Principle more realistic and 
less intuitive than those obtained using Bayes' Theorem, and (2) the 
Board found the StafT/Sandia modeling to more closely represent the 
Indian Point plants than the IPPSS modeling. 

From the Staff/Sandia estimates, the Board found the risk of fatalities 
from an accident at Indian Point (including early fatalities and those 
from latent cancers) to be at least 3.5 x 10-1 person per site year, and 
the risk of injuries to be at least about 1.3 X to-I person per site year. 
These risks are a very small fraction of the competing non-nuclear back
ground risks to which the population around Indian Point is exposed. 
The financial risk of continued operation of Indian Point 2 and 3 is at 
least $6 million per year. The cumulative risk to society of operating 
both plants until expiration of their current operating licenses includes 
between about one-half to one early fatality, about eight fatalities from 
latent cancers, and about $139 million. These risks will be incurred 
mainly by the population of about 15.5 million people who live within 
50 miles of Indian Point. The Board recommends that the Commission 
consider not only these risk estimates, obtained from multiplying the 
consequences of serious accidents by their conditional probabilities, but 
also the cumulative risk to the population in the vicinity of the plant 
that will result from the operation of Units 2 and 3 for the remainder of 
their licensed lifetimes. Furthermore, the Board recommends that the 
Commission factor into its deliberations the potential consequences of a 
low-probability accident at Indian Point (as we would suggest for Zion, 
Limerick, and Salem) as well as the expected risk values accepted in the 
Opinion; the Board believes such considerations weigh in favor of adopt
ing the measures we recommend for improving safety at Indian Point.· 

Board Question 1.2 

Board Question 1.2 asks: 

What bearing, if any, do the results reported in NUREG/CR·2497, "Precursors to 
Potential Severe Core Damage Accidents: 1969.79, A Status Report" (982), 
have upon-the reliability of the IPPSS? 

• See Dissenting Opinion, p. 865. 
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The Board finds that the results of the Precursor Study do not suggest 
deficiencies in the IPPSS. 

Board Question 1.3 

Board Question 1.3 asks: 

What are the probabilities associated with the consequences presented in the tes
timony of Dr. Beyea and Mr. Palenik? 

Intervenors' witnesses Brian Palenik and Dr. Jan Beyea estimated the 
consequences of a catastrophiC accident at Indian Point under meteoro
logical conditions that would carry radioactive material to New York 
City without assessing the probability of these consequences. They es
timated'that there could be 6,000 to 50,000 delayed cancer deaths from 
such an accident. Staff provided probability estimates of 1.x 10-5 for 
Unit 2 and 5 x 10-6 for Unit 3 applicable to the lower fatality figure, and 
1 x 10-9 for Unit 2 and 1 x 10-9 for Unit 3 applicable to the higher fatali
ty figure. Licensees offered estimates that could not be compared, and 
the Intervenors offered none. Using Staff's per-react or-year estimates, 
we calculated a per-site-year probability of 1.5 x 10-5 of 6,000 fatalities 
(early deaths plus latent cancer deaths) resulting from a serious accident 
at Indian Point. The probability figures have little probative value be
cause they are based on assumptions that are very different from those 
used by Palenik and Beyea, but they suggest that the probability of sever
al thousand fatalities resulting from a severe accident at Indian Point 
may be on the order of one in a hundred thousand. 

Board Question 1.4 

Board Question 1.4 asks: 

What risk to public health and safety is presented by the Indian Point plants through 
a chain of events including pressurized thermal shock to the reactor pressure 
vessels? 

The Board finds that the probability of a core melt sequence due to 
pressurized thermal shock is very low - orders of magnitude below the 
total probability of a core melt sequence at Indian Point. 
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Commission Question 2 

Commission Question 2 asks: 

What improvements in the level of safety will result from measures required or 
referenced in the Director's Order to the licensee, dated February 11, 19801 

The Board finds that the measures required or referenced by the 
Director's Order had a small, positive effect on risk reduction; and that 
the effect is not amenable to quantification, but is ·probably considerably 
less than an order of magnitude. 

The Board also finos that the design changes studied by the Staff, 
changes proposed in addition to those in the Director's Order, are not 
warranted. We do, however, recommend that the Commission require 
the Licensees to develop and implement the Staff's proposed Safety 
Assurance Program, similar to that set forth in this report, under the 
advice, consent, and oversight of the NRC Shiff. . 

Finally, the Board recommends that the Commission direct the Staff 
to investigate thoroughly whether Indian Point 2 should be required to 
take appropriate protective action if the National Weather Service issues 
a tornado watch or a tornado warning for the Indian Point area. . . . 

Contentions 2.1 (a) and 2.1 (d) 

Contention 2.1 (a) states: 

A filtered vented containment system for each unit must be installed. 

Contention 2.1 (d) states: 

A separate containment structure must be provided into which excess pressure 
from accidents and transients can be relieved without necessitating releases to the 
environment, thereby reducing the risk of containment failure by overpressuriza
tion. 

The Board finds that installation of a filtered vented containment 
system or a separate containment system is not needed at this time. The 
Board notes that the Commission's Proposed Policy State·merit on 
Severe Accidents may stimulate further evaluation of such systems as 
these and urges reexamination of this conclusion in the light of future 
developments. 
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Contention 2.2(a) 

Contention 2.2 (a) states: 

The cooling system at the plants should be changed so that it no longer uses brackish 
Hudson River water. This change is needed to combat safety-related corrosion 
problems. 

The Board does not believe that any appreciable increase in safety 
could be realized by retrofitting a closed, purified water cooling system 
to these plants. The leakage already experienced seems to have been the 
result of faulty construction and design. The steps taken to preclude fur
ther leakage and to cope with it should it occur despite precautions 
appear to be adequate. 

Board Question 2.2.1 

Board Question 2.2.1 asks: 

Should any of the requirements proposed at the July 29, 1982, meeting of the NRC 
Staff and members<ofthe SGOG be required for Indian Point Units 2 andlor 3, con
sidering the risk ofa steam generator tube rupture in this high population area? . 

The Board concludes that a loose parts monitoring system should be 
installed at Indian Point Unit 3 and that Indian Point Unit 2 should be 
required to conform to the proposed Standard Technical Specification 
limit for primary system radioiodine. 

Commission Question 3 and Contention 3.1 

Commission Question 3 asks: 

What is the current status and degree of conformance with NRC/FEMA guidelines 
of state and local emergertcy planning within a 10-mile radius of the site and, of the 
extent that it is relevant to risks posed by the two plants, beyond a IO-mile radius? 

Contention 3.1 states: 

Emergency planning for Indian Point Units 2 and 3 is inadequate in that the present 
plans do not meet any of the sixteen mandatory standards of 10 C.F.R. 50.47(b), 
nor do they meet the standards of Appendix E to 10 C.F.R. Part 50. 

As of the close of the record, emergency planning at Indian Point was 
inadequate in that the present plans did not meet several of the 16 
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mandatory standards of 10 C.F.R. § S0.47(b) and were not in confor
mance with NRC/FEMA guidelines. Planning and preparedness in Rock
land County was generally deficient. In Westchester County, public in
formation brochures were not distributed, . letters of agreement for bus 
drivers were not executed, and insufficient attention was given to the 
identification of the non-institutionalized, mobility-impaired populace 
and the assessment of their needs. In Westchester, Putnam, and Orange 
Counties, insufficient attention was given to protective actions during a 
severe winter storm, plans for protecting schoolchildren were not 
finalized, and training of emergency workers was inadequate.' In 
addition, letters of agreement with reception and congregate care facili
ties were not attached to the county emergency plans. 

Several issues remain unresolved. The record is inconclusive with re
spect to the existence of or need for route alerting or other procedures 
in the event the siren system fails; the record is inconclusive with respect 
to the adequacy of communications with emergency workers; the record 
is inconclusive with respect to the adequacy of the State's protective re
sponse planning in the ingestion pathway EPZ; and the record is in
conclusive with respect to the adequacy of provisions for disposal of con
taminated wastewater. 

Contention 3.2 

Contention 3.2 states: 

The emergency plans for Indian Point Units 2 and 3 do not conform with 
NRC/FEMA guidelines because the assumptions made therein with respect to 
human response factors during a radiological emergency are erroneous. Hence, the 
estimates of evacuation times and of the feasibility of timely evacuation for certain 
areas are incorrect. 

The human response assumptions made in the Indian Point emergen
cy planning are reasonable if the emergency plans are completed and 
properly implemented. 

Contention 3.3 

Contention 3.3 states: 

The present estimates of evacuation times, based on NUREG-0654 and studies by 
CONSAD Research Corporation and by Parsons, BrinckerholT, Quade & Douglas, 
Inc., are unreliable. They are based on unproven assumptions, utilize unverified 
. methodologies, and do not reflect the actual emergency plans. 
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Licensees' evacuation time estimates are based on acceptable, verified 
methodology, and on reasonable assumptions with respect to normal 
and moderately adverse weather conditions. The estimates do not cover 
severe winter storms, and the Board recommends that the adverse 
weather time estimate tables clearly state: (1) that they do not include 
the time necessary to clear roads; and (2) that the time to be added is 
the time necessary to clear all lanes of all roads. 

Contention 3.4 

Contention 3.4 states: 

The administrative control of notification procedures at Indian Point Units 2 and 3 
is so deficient that the Licensees cannot be depended on to notify the proper author
ities of an emergency promptly and accurately enough to assure effective response. 

The Board finds that the administrative control of notification proce
dures for a radiological emergency at Indian Point Units 2 and 3 is ade
quate and meets the regulatory standards and criteria of the NRC. 

Contention 3.6 

Contention 3.6 states: 

The emergency plans and proposed protective actions do not adequately take into ac
count meteorological conditions for Indian Point Units 2 and 3. 

Testimony directed toward the meteorological monitoring capability 
of the Licensees indicated that sufficient monitoring equipment is avail
able to enable Licensees to adequately predict plume pathway and move
ment in event of a serious accident at Indian Point; therefore Licensees 
should be able to adequately advise local officials so that appropriate pro
tective actions can be initiated. 

Emergency planning has taken into account adverse weather condi
tions that would include rain, fog, and slippery roadways. It has not, 
however, taken into account severe winter storms which may render 
roadways impassable for many hours. The Board recommends that the 
Commission direct the NRC StafT, in consultation with FEMA and local 
New York officials, to determine whether special emergency planning 
measures and protective actions should be in place to protect the public 
in the event of a serious accident during a severe winter storm. 

819 



Contention 3.7 

Contention 3.7 states: 

The problems of evacuating children from threatened areas have not been adequate
ly addressed in the present emergency plans. 

The Board finds that the problems of evacuating children from areas 
threatened by radiological releases have not been adequately considered 
since evacuation procedures have not been finalized. 

Contentions 3.9 and 4.2 (d) 

Contention 3.9 states: 

The road system in the vicinity of the Indian Point plant is inadequate for timely 
evacuation. 

Contention 4.2(d} states: 

The roadway network should be upgraded to permit successful evacuation of all resi
dents in the EPZ before the plume arrival time. 

The Board finds that the road system in Indian Point's EPZ is adequate 
and does not require upgrading since (l) the roadway network planning 
meets the criteria of NUREG-0654, (2) evacuation is feasible for the 
most likely release scenario, and (3) an adequate alternative protective 
response (sheltering) is feasible for the much rarer rapidly developing 
accident scenario. 

Contention 3.10 

Contention 3.10 states: 

The emergency plan fails to conform to NUREG-06S4 in that, contrary to Evalua
tion Criterion IIJ.10.d, proper means for protecting persons whose mobility may be 
impaired have not been developed. 

The Board finds that in Westchester and Rockland, planning for the 
non-institutionalized, mobility-impaired has not been seriously 
undertaken. A greater effort is needed to identify such persons and 
assess their needs. 
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Commission Question 4 

Commission Question 4 asks: 

What improvements in the level of emergency planning can be expected in the near 
future, and on what time schedule, and are there other specific offsite emergency 
procedures that are feasible and should be taken to protect the public? 

Improvements in the level of emergency planning have been commu
nicated directly by FEMA to the Commission. Generally. improvements 
have been noted with exercises of the plans conducted by officials from 
New York State and local governments. It appears to the Board, 
however, that a Rockland County plan may not be forthcoming; 
therefore, the State will have to be looked to for compensating measures. 

Contention 4.1 

Contention 4.1 states: 

The plume exposure pathway EPZ should be expanded from its present to·mile 
radius in order to meet local emergency needs and capabilities as they are affected 
by such conditions as demography, topography, land characteristics, access routes, 
and jurisdictional boundaries. 

No convincing showing has been made that the Emergency Planning 
Zone (EPZ) of the Indian Point facilities need be expanded beyond its 
present IO-mile radius. However, in this area of high-density traffic, 
coordination of emergency evacuation planning with New York City offi
cials could be of assistance in averting evacuation problems beyond the 
EPZ borders. 

Contention 4.2 (a), (b), and (c) 

Contention 4.2 states in part: 

The following specific, feasible orrsite procedures should be taken to protect the 
·public: 

a) Potassium iodide should be provided in an appropriate form for all residents in 
.the EPZ. 

b) Adequate sheltering capability should be provided for all residents in the EPZ. 
c) License conditions should prohibit power operation of Units 2 and 3 when the 

roadway network becomes degraded because of adverse weather conditions. 

No clear case has been documented to reverse the decision of New 
York State officials not to pre-distribute potassium iodide to the public 
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(4.2(a»; no convincing evidence has been submitted that sheltering 
capabilities in the EPZ should be provided beyond the capabilities al
ready in existence (4.2(b»; and although a case has not been made for a 
shutdown of power operations where adverse weather conditions degrade 
the road network, there should be some consideration given to whether 
the emergency plans should be modified to provide for alerting the 
public at the site emergency level when adverse weather conditions are 
likely to degrade the evacuation routes within Indian Point's EPZ 
(4.2(c». 

Contention 4.7 

Contention 4.7 states: 

The emergency plans should be upgraded to provide more adequate methods for 
alerting and informing persons who are deaf, blind, too young to understand the 
instructions, or who do not speak English. 

The Board finds that this contention is in part valid. The Board recom
mends that a renewed effort be undertaken to communicate emergency 
planning information to those individuals with hearing or seeing 
disabilities, and that a back-up communication system for such people 
be investigated. Further, the Board recommends that an additional 
review of the non-English speaking population be undertaken by FEMA. 

Commission Question 5 

Commission Question 5 asks: 

Based on the foregoing, how do the risks posed by Indian Point Units 2 and J com· 
pare with the range of risks posed by other nuclear power plants licensed to operate 
by the Commission? 

The Board finds that: 
1. A severe release at Indian Point could have more serious con

sequences than that same release at virtually any other site 
licensed by the Commission. 

2. The chance of a severe release here is probably no greater, and 
may be less, than elsewhere. 

3. No truly reliable overall risk comparison, be it of expected 
value (mean value), CCDF, or other probabilistic standard, 
can be made between Indian Point and other plants in any com
prehensive way. On the basis of risks involving only internally 
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initiated events it does not appear that the Indian Point plants 
present risks worse than those of other plants assessed. There 
are not enough studies involving externally initiated events to 
make a meaningful comparison from that standpoint. 
Unfortunately, it is the externally initiated risks which are the 
principal contributors at Indian Point. Thus, in a sense, the 
IPPSS appears to offer a pessimistic appraisal of Indian Point's 
risks when compared to the other PRAs which have been 
produced. 

These considerations, we believe, weigh in favor of implementation of 
the measures recommended herein for improving safety at Indian Point. 

Commission Question 6 

Commission Question 6 asks: 

What would be the energy, environmental, economic or other consequences of a 
shutdown oflndian Point Unit2 and/or Unit3? 

The Board finds that a shutdown of Indian Point's nuclear-powered 
facilities would not jeopardize New Yo~k State's energy requirements or 
its reserve margins provided the State has a low economic growth rate 
and also has implemented its planned 2S-year generation and transmis
sion program. However, a shutdown would necessitate the payment by 
electric ratepayers of a significant economic penalty which totals $4-6 bil
lion in present-day costs. This level of penalty would cost, for the next 
six years, an estimated increase to the customers of Consolidated Edison 
of approximately 2% annually and for the New York Power Authority's 
customers, approximately 13% annually. Although the Board is unable 
to accurately quantify indirect economic consequences of a shutdown, 
i.e., business and employment losses, government service reductions or 
tax rate increases, it can conclude that the tax loss impact on govern
mental entities surrounding the Indian Point site would be substantial 
and highly significant to residents in the area. The Board also concludes 
that a closing of the facilities would produce no major environmental 
impact. 

Contention 6.1 

Contention 6.1 states: 

An economic consequence of the shutdown of Indian Point Units 2 and 3 would be 
an economic benefit accruing to Rockland County through the sale of replacement 
power. 
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The Board finds that the economic penalty which would result from a 
closing of Indian Point could not be mitigated by purchasing power from 
the Orange and Rockland Utility, Inc. 

Contention 6.2· 

Contention 6.2 states: 

A benefit would accrue from the shutdown of Indian Point Units 2 and 3. because 
the environment of children in the vicinity would be improved by a decrease in the 
release of radioactive material. 

The Board finds that environment of children residing iri the vicinity 
of Iridian Point would not be improved by a closing of its facilities. 

Contention 6.3 

Contention 6.3 states: 

Considering the savings in operating expense which would result from shutting 
down Indian Point Units 2 and 3, and allowing for the ways in which cogeneration 
and conservation can mitigate the costs of replacement power, the net costs of shut
down are small; in fact, they are smaller than previous studies by UCS, GAO, or 
Rand suggest, and are entirely acceptable. 

The Board finds that there would not be a significant reduction in the 
economic penalty resulting from closing Indian Point's facilities through 
substituting a' mass program of more energy efficient household appli
ances and small internal combustion power cogenerators. . . . 

Commission Question 7 

Commission Question 7 asks: 

Does the Governor of the State of New York wish to express an official position 
with regard to the long-term operation of the units? 

The Board invited the views of the Governor of New York, but he de
clined to reply. 

Conclusion 

The Board believes the safety improvements it has recommended for 
Indian Point are necessary in order that the plants may operate with rea
sonable assurance that the public health and safety will be protected. 
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RECOMMENDATIONS TO THE COMMISSION 

Opinion 

I. INTRODUCTION 

A. Nature of the Proceeding 

This Opinion addresses the results of the Indian Point Special Proceed
ing and comprises the recommendations of this Atomic Safety and 
Licensing Board. The proceeding was a discretionary adjudication, inves
tigatory in nature, concerning the long-term safety of the Indian Point 
Station, Units 2 and 3. 

Indian Point Units 2 and 3 are pressurized water reactors located on 
the east bank of the Hudson River in the Village of Buchanan, 
Westchester County, New York. The site is approximately 24 miles 
north of the New York City boundary line. Indian Point Unit 2 is owned 
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by Consolidated Edison Company of New York; it is designed to operate 
at a power level of approximately 2,758 megawatts thermal and to pro
duce a net output of 873 megawatts of electricity. The construction 
permit for Unit 2 was issued on October 17, 1966, and an operating 
license for Unit 2 was authorized on September 25, 1973. Consolidated 
Edison Co. of New York (Indian Point Station, Unit No.2), LBP-73-33, 
6 AEC 751 (1973). Indian Point Unit 3 is owned by the Power Authority 
of the State of New York; it is designed to operate at a power level of 
3025 megawatts thermal and to produce a net output of 965 megawatts 
of electricity. The construction permit for Unit 3 was issued on August 
13, 1969, and an operating license for Unit 3 was authorized on June 12, 
1975. Consolidated Edison Co. of New York (Indian Point Nuclear 
Generating Unit No.3), LBP-75-31, 1 NRC 593 (1975). Both units are 
of similar design. 

On September 17, 1979, the Union of Concerned Scientists (UCS) 
filed with the U.S. Nuclear Regulatory Commission (NRC) a petition 
re'questing, inter alia, that the Commission suspend operation of Units 2 
and 3 until certain safety issues were resolved} UCS requested a hearing 
on those issues. On October 26, 1979, the Commission referred UCS's 
petition to the NRC Staff for resolution pursuant to 10 C.F.R. § 2.206. 
Notice was published in the Federal Register on November 23, 1979 (44 
Fed. Reg. 67,251), and responses were received. Thereafter, on Febru
ary 11, 1980, the Director of the Office of Nuclear Reactor Regulation 
denied that part of the UCS petition requesting that operation of Units 2 
and 3 be suspended. ,Consolidated Edison Co. of New York (Indian Point, 
Units 2 and 3), DD-80-5, 11 NRC 351 (1980). The Director's Decision 
relied on the existence and interim recommendations of an NRC Task 
Force that had been formed to review Indian Point Units 2 and 3 and 
Zion Station Units 2 and 3;2 the purpose of the Task Force was to deter
mine what additional measures should be implemented to reduce the 
probability of a severe reactor accident or the consequences thereof. Id. 
at 356-57. See NUREG/CR-1409, 1410, 1411 Vol. 1, and 1411 Vol. 2, 
"Report of the Zion/Indian Point Task Force" (1980). 

I The bases for the UCS petition were that: 
The Indian Point Station is located in a densely populated area, which raises questions concern
ing the suitability of the site, the feasibility of evacuation of the area around the site, and the 
need for additional protective measures to assure safe operation of the Indian Point reactors; 

Unit 2 does not have some of the design features or equipment found in the subsequently 
licensed Unit 3; and 

Safety deficiencies and unresolved safety issues common to Units 2 and 3 require resolution 
, before operation of the facilities is continued. 

2 The Task Force was formed after the accident at Three Mile Island, and the Indian Point and Zion 
units were chosen for review because of the higb population densities surrounding those units. This 
review was independent of the UCS petition. 
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On February 22, 1980, the Commission solicited public comment on 
the Director's Decision. 45 Fed. Reg. 11,969 (1980). After considering 
the responses received, the Commission issued an Order on May 30, 
1980 (unpublished), establishing a four-pronged approach to resolution 
of the issues raised in the UCS petition: Included in the Commission's 
approach was the commencement of a discretionary adjudication, con
ducted by an Atomic Safety and Licensing Board, to address specific 
Commission Questions. The Commission also commenced an informal 
proceeding to define the issues to be addressed in the adjudication and 
the criteria to be used; and a second Task Force was formed to analyze 
the existing information and report on whether interim operation of the 
Indian Point units was appropriate. 

In June 1980, the second Task Force completed its work. The Task 
Force found that the overall risk of the Indian Point plants was about 
average for nuclear power plants. The Task Force concluded that al
though the high population density near Indian Point increased risk, the 
design features at those plants reduced the risk by a comparable factor. 
The Task Force noted, however, that there were greater uncertainties in 
the design comparisons than in the site comparisons. NUREG-0715, 
"Task Force Report on Interim Operation of Indian Point" (July 1980). 
Based on the Task Force's findings and the Director's Decision, the 
Commission concluded on July 15, 1980, that the risk posed by the 
Indian Point reactors did not warrant suspending operation of those 
units during the adjudication. CLI-81-1, 13 NRC 1,3 (981). 

On January 8, 1981, the Commission Issued a Memorandum and 
Order establishing the issues to be addressed in the adjudication and the 
procedures to be used. [d. at 4-8. Subsequently, the Commission slightly 
revised the issues to be addressed and clarified the procedures to be 
used. CLI-81-23, 14 NRC 610 (1981). The following Questions were to 
be addressed: 

I. What risk may be posed by serious accidents at Indian Point 2 and 3, including 
accidents not considered in the plants' design basis, pending and after any im
provements described in (2) and (4) below? Although not requiring the prepa
ration of an Environmental Impact Statement, the Commission intends that 
the review with respect to this question be conducted consistent with the guid
ance provided the staff in the Statement of Interim Policy on "Nuclear Power 
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Plant Accident Considerations under the National Environmental Policy Act of 
1969;" 44 FR 40101 (June 13, 1980).5 [14 NRC 612.] 

SIn particular, that policy statement indicates that: . 
Attention shall be given both to the probability of occurrences of releases and to the 

environmental consequences of such releases; 
The reviews "shall include a reasoned consideration of the environmental risks 

(impacts) attributable to accidents at the particular facility or facilities ••. "; 
"Approximately equal attention should be given to the probability of occurrence of 

releases and to the probability of occurrence of the environmental consequences ••• "; and 
Such studies "will take into account significant site and plant·specific features .•• " 
Thus, a description of a release scenario must include a discussion of the probability 

of such a release for the specific Indian Point plants. 

2. What improvements in the level of safety will result from measures required 
or referenced in the Director's Order to the licensees, dated February 11, 
1980? (A contention by a party that one or more specific safety measures, in 
addition to those identified or referenced by the Director, should be required 
as a condition of operation would be within the scope of this inquiry if, accord
ing to the Licensing Board, admission of the contention seems likely to be im
portant to resolving whether (a) there exists a significant risk to public health 
and safety, notwithstanding the Director's measures, and (b) the additional 
proposed measures would result in a significant reduction in that risk.) 114 
NRC 612-13.] 

3. What is the current status and degree of conformance with NRCIFEMA guide
lines of state and local emergency planning within a 10-mile radius of the' site 
and, of the extent that it is relevant to risks posed by the two plants, beyond a 
10-mile radius? In this context, an effort should be made to establish what the 
minimum number of hours warning for an effective evacuation of a lO-mile 
quadrant at Indian Point would be. The FEMA position should be taken as a 
rebuttable presumption for this estimate. [13 NRC 7.] 

, 4. What improvements in the level of emergency planning can be expected in the 
near future, and on what time schedule, and are there other specific offsite 
emergency procedures that are feasible and should be taken to protect the 
public? [/d.] 

S. Based on the foregoing, how do the risks posed by Indian Point Units 2 and 3 
compare with the range of risks posed by other nuclear power plants licensed 
to operate by the Commission? (The Board should limit its inquiry to generic 
examination of the range of risks and not go into any site-specific examination 
other than for Indian Point itself, except to the extent raised by the Task 
Force.) ([d. at 8.] 

6. What would be the energy, environmental, economic or other consequences of 
a shutdown ofIndian Point Unit 2 andlor Unit 3? [/d.] 

7. Does the Governor of the State of New York wish to express an official posi
tion with regard to the long-term operation of the units? [/d.] 
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The Commission would like to receive the Board's recommendations no later 
than one year from this date.3 

The Commission also directed the use of the full-procedural format of a 
trial-type adjudication, including discovery and cross-examination. 
CLI-8I-I, 13 NRC I, 5 (1981).4 The Board, however, was not to reach 
an initial decision on the Commission Questions; instead, the Board 
would formulate recommendations to the Commission on the questions. 
In the same vein, no party would have the burden of persuasion. 

On September 21, 1981, the Commission appointed an Atomic Safety 
and Licensing Board to preside over the proceeding. The Board members 
were· Administrative Judges Louis J. Carter (Chairman), Dr. Oscar H. 
Paris, and Frederick J. Shon. CLI-81-23, 14 NRC 610, 613 (1981); 46 
Fed. Reg. 47,330 (1981). The Board published a Notice of Opportunity 

3 Earlier versions of these questions were formulated by the Commission in its March 30, 1980 Order 
(unpublished). 

4 The Commission provided the following guidance: 
Because of the investigative nature of this proceeding, further guidance is necessary with respect 
to certain procedural mailers. Because the proceeding, although adjudicatory in form, is not 
mandated by the Atomic Energy Act, it is not an "on the record" proceeding. Although normal 
ex parte constraints will apply to communications to the Licensing Board, the Commission will 
not be limited in its ability to obtain information with respect to Indian Point from any source. 
Because the Commission itself is designating by this Order the issues it wishes to be addressed 
in the adjudication (see the series of [Commission] questions ••• and the reference to the Union 
of Concerned Scientists' petition below in this note) it is important that contentions raised by 
parties and sub-issues raised by the Board in this proceeding contribute materially to answering 
those designated issues. Contentions based on the allegations in the Union of Concerned Scien
tists' petition to the effect that certain Commission regulations are not met in one or both units 
will be accepted if they meet the requirements of 10 C.F.R. Part 2 without regard to whether 
they fall within or outside the [Commission] questions .••. However the Board will not be 
bound by the provisions of 10 C.F.R. Part 2 with regard to the admission and formulation of 
other contentions. In granting this discretion to the Board, the Commission emphasizes that its 
purpose is to ensure that the Board is empowered only to accept and formulate, after consulta
tion with the parties, those contentions which seem likely to be important to resolving the Com
mission's questions ••• , and thereby to assure that the proceeding remains clearly focused on 
the issues set forth in this Order. The Licensing Board may also, without regard to the provisions 
of 10 C.F.R. Part 2, establish whatever order of presentation it deems best suited to the proceed
ing's investigative purposes. In other respects, except as provided elsewhere in this Order, 10 
C.F .R. Part 2 will control. If the Board concludes that further departure from Part 2 is necessary 
for the efficient conduct of the hearing, it should request such authorization from the 
Commission. In any event, however, the Commission expects that, consistent with the approach 
outlined above with respect to contentions, the Licensing Board will use its existing authority 
under Part 2 to assure the relevance and efficiency of discovery and cross-examination, in the 
interest of a focused proceeding. The Licensing Board shall not reach an initial decision, but as 
noted in the Order, shall instead formulate recommendations on the questions posed by the 
Commission. No party will have the "burden of persuasion" as the term is normally used in ad
judicatory proceedings; if evidence on a particular matter is in equipoise, the Board's recommen
dation may be expected to reflect that fact. The staff will be a party to the proceeding, and the 
licensees will be admitted as parties upon request filed within 30 days of Federal Register notice 
of the appointment of a Licensing Board. All others wishing to intervene shall file petitions for 
intervention within 30 days of Federal Register notice of the appointment of a Licensing Board. 
The appointment of the Licensing Board will be announced by subsequent order of the 
Commission. 

CLI-81-I, 13 NRC I, 5 n.4 (]98l), Quevlsed. CLI-81-23, 14 NRC 610-12 (]98l). 
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for Hearings on October 7, 1981, and ordered that petitions to intervene 
be filed by November 6, 1981. 46 Fed. Reg. 49,688 (1981). 

B. Identification of the Parties 

In CLI-81-1, the Commission directed that the NRC Staff be a party 
to this proceeding, and that the Licensees of the Indian Point units be 
admitted as parties upon request. CLI-81-1, 13 NRC 1, 4 (1981). Both 
Licensees, Consolidated Edison Co. of New York (Con Ed) and the 
Power Authority of the State of New York (PA), filed petitions and 
were duly admitted as parties, as was the NRC Staff. 

In addition, the Board received 18 other requests to participate in the 
proceeding. By Memorandum and Order of April 2, 1982, the Board 
ruled on those petitions. LBP-82-25, 15 NRC 715 (1982). The Board ad
mitted nine petitioners as parties pursuant to 10 C.F.R. § 2.714: the 
Honorable Richard L. Brodsky, Friends of the Earth (FOE), the Greater 
New York Council on Energy (GNYCE), the New York City Audubon 
Society (Audubon), Parents Concerned About Indian Point (Parents), 
Rockland Citizens for Safe Energy (RCSE), the Union of Concerned 
Scientists and New York Public Interest Research Group (UCSI 
NYPIRG), the West Branch Conservation Association (WBCA), and 
the Westchester People's Action Coalition (WESPAC). The Board ad
mitted the remaining nine petitioners as interested states or municipali
ties pursuant to 10 C.F.R. § 2.715(c): the Attorney General of the 
State of New York, the New York State Energy Office, Westchester 
County, the Metropolitan Transportation Authority (MTA) , the New 
York City Council (NYC Council), the Port Authority of New York and 
New Jersey (Port Authority), Rockland County, the New York State As
sembly and Its Special Committee on Nuclear Power Safety (State 
Assembly), and the Village of Buchanan. 

C. Procedural Posture of the Case 

By Memorandum and Order of April 9, 1982, the Board admitted 20 
reformulated contentions and one Board question; the disposition of one 
further contention was left undecided but was subsequently admitted. 
The Board also assigned lead intervenors for each admitted contention. 
After a prehearing conference in White Plains, New York on April 13 
and 14, 1982, the Board modified the admitted contentions; 23 conten
tions and one Board question were now admitted. LBP-82-34, 15 NRC 
895 (1982). The Licensees appealed to the Commission the admission 
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of certain parties and contentions. Licensees' Petition for Directed Cer
tification Pursuant to 10 C.F.R. § 2.718(0 and for Waiver of 10 C.F.R. 
§ 9.103 (May 10. 1982). 

On June 22, 1982. the Board commenced evidentiary hearings on con
tentions under Commission Questions 3 and 4. Then. on July 27, 1982, 
the Commission ruled on Licensees' Petition for Directed Certification; 
the Commission, exercising inherent supervisory power over the con
duct of adjudicatory proceedings. amplified its previous instructions to 
the Board and remanded the Board's rulings on admissibility of 
contentions. CLI-82-15, 16 NRC 27 (1982). On the same day. the Board 
suspended the hearings. 

In CLI-82-15, the Commission addressed three topics that applied to 
the Board's rulings on contentions. These topics were: 0) the admissi
bility of issues. (2) the applicability of 10 C.F.R. § 2.758. and (3) the 
treatment of accident probability and consequences. With regard to the 
admissibility of issues. the Commission directed the Board to 

(1) assure itself that proffered contentions included a statement of bases and that 
both the contentions and bases were stated with reasonable specificity; 

(2) further screen out those contentions which. while complying with § 2.114. did 
not seem likely to be important in answering our questions; 

(3) make a threshold finding for each ••. contention [under Commission Question 
2] whether 
(a) there exists a significant risk to public health and safety. notwithstanding 

the Director's measures. and 
(b) the additional proposed measures would result in a significant reduction in 

that risk. 

16 NRC 34. 35. With regard to the applicability of 10 C.F.R. § 2.758. 
which prohibits challenges to NRC rules in licensing' proceedings. the 
Commission ruled as follows: 

Question 1. Risk analyses may include elements not required by or addressed in NRC 
regulations. 

Question 2. Contentions may argue for safety measures in addition to those presently 
required under the regulations. provided the contentions meet the 
"two-pronged test" described under (3)(a) and (b) above. 

Question 3. The Commission did not contemplate that contentions under this ques
tion could chal1enge the regulations: With regard to the size of the plume 
exposure pathway EPZ. however. the Commission noted that "the exact 
size and configuration can be affected by local conditions." 

Question 4. Contentions may argue that additional emergency planning measures. 
not required by NRC or FEMA. should be required for Indian Point as 
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prudent risk-reduction measures in light of the risk posed by Indian 
Point as opposed to the spectrum of risks posed by other nuclear plants. 
However, parties must provide a sound basis for such contentions. 

Question 5. Contentions may not challenge the regulations. 

Question 6. Contentions may not challenge the regulations. 

Question 7. This question does not relate to contentions. 

Finally, with regard to the treatment of accident probability and 
consequences, the Commission ruled that: 

Any testimony on accident consequences for Indian Point must include a discussion 
of the probability of the accidents leading to the proposed consequences. This discus
sion must be sufficient to convince the Board that the testimony addresses accidents 
that substantially contribute to overall risk. Testimony not meeting this test will not 
materially contribute to answers to the Commission's questions and should not be 
admitted. 

16 NRC 36-37. 
In addressing the Commission's directives, the Board found it neces

sary to seek further guidance. Therefore, on August 9, 1982, the Board 
certified several questions to the Commission. The questions were: 

la. Must each witness' testimony address both consequences and probabilities, or 
must each party address both factors in its direct case? 

lb. Alternatively, may we hear a combination of consequence and probability tes
timony taken from different sources, e.g., from the testimony of witnesses pre

. sen ted by different parties, or from cross-examination? [Citing Public Service 
Electr;c and Gas Co. (Hope Creek Generating Station, Units 1 and 2), 
LBP-7S-1S, 7 NRC 642, 674ff. (197S) , afjd, ALAB-SlS, 9 NRC 14 (1979}.) 

2a. Shall we continue to hear evidence on the "status and degree of conformance 
with NRC/FEMA guidelines" aspect of Question 3 and the "improvements in 
the level of emergency planning" and "time schedule" aspects of Commission 
Question 4? 

2b. Ifwe limit our proceeding to the "minimum hours warning" aspect of Question 
3 and the "other specific offsite emergency procedures" aspect of Question 4, 
should we investigate those matters as they are now or as they are expected to 
be in four months? 

Memorandum and Certification Seeking Further Commission 
Guidance, LBP-82-61, 16 NRC 560, 563-64 (1982). 

Questions la and 1 b were prompted by the Board's concern that 
"most witnesses, particularly those available to intervenors and local 
governments do not have the interdisciplinary expertise required for 
analyzing both the probability of accidents and the consequences of 
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accidents." ld. at 562 (emphasis in original). Questions 2a and 2b were 
prompted by the issuance by the Federal Emergency Management 
Agency (FEMA) of "Interim Findings on the Adequacy of Radiological 
Emergency Response Preparation of State and Local Governments at 
the Indian Point Nuclear Power Station" (July 30, 1982). FEMA 
had found significant deficiencies with respect to five of the planning 
standards of 10 C.F.R. § 50.47(b), and pursuant to 10 C.F.R. 
§ 50.54 (s)(2)(ii) ,5 the Regional Administrator started the "120-day 
clock."6 

Initial answers to the certified questions were communicated informal
ly to the Board by the Secretary to the Commission. Letter from Samuel 
J. Chilk to Louis J. Carter, Frederick J. Shon, and Oscar H. Paris 
(August 23, 1982). In the initial response, the Secretary stated: 

[The Commission] intended that each party (or each group of parties consolidated 
by the Board) be required to include in any direct testimony and related contentions 
(and underlying bases) that it may choose to file on accident consequences a discus
sion of the probability of the accidents leading to the alleged consequences. It is 
clearly not sufficient for a party offering testimony and contentions on consequences 
to rely on the probability testimony (including cross-examination) or contentions 
and bases of another non-consolidated party. 

" " 

The Secretary also stated with respect to certified Questions 2a and 2b; 

The Commission believes that the Board should (after reconsidering its rulings on 
the contentions and completing any necessary pre hearing matters) proceed first to 
take evidence on Commission questions I, 2, 5, 6 arid 7. Then, if the concerns that 
prompted the Board to certify Questions 2a and 2b are resolved at the conclusion of 
the testimony on these other Commission questions, the Board is to proceed to take 
evidence on Questions 3 and 4 under the Commission guidance previously 
provided. If the concerns remain at this later date, then the Board should return to 
the Commission for further guidance. 

On September 1, 1982, Louis J. Carter resigned as the Chairman of 
this Board and from the Licensing Board Panel. See Letter from Louis 

5 Section 50.54 (s)(2)(ii) states in part: . 
If after April I, 1981, the NRC finds that the state of emergency preparedness does not provide 
reasonable assurance that adequate protective measures can and will be taken in the event of a 
radiological emergency (Including findings based on requirements oj Appendix E. Section IV.D.3) 
and if the deficiencies (Including deficiencies based on requirements oj Appendix E. Section IV,D.3) 
are not corrected within four months of that finding, the Commission will determine whether 
the reactor shall be shut down until such deficiencies are remedied or whether other enforce· 
ment action is appropriate. [Emphasis in original.) 

,6 The 120-day clock procedure had been invoked pre"viously with respect to the Indian Point Station; 
the Commission issued a deficiency notice in April 1981, but later decided that no enforcement action 
was necessary. 
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J. Carter to the Commissioners (Sept. 1, 1982). On September 15, 1982, 
Administrative Judge James P. Gleason was appointed to replace Judge 
Carter. CLI-82-24, 16 NRC 865 (1982). 

On September 17, 1982, the Commission issued formal responses to 
the Board's certified questions. CLI-82-25, 16 NRC 867 (1982). The 
Order iterated the informal responses, but with respect to certified 
Questions la and Ib, it added (at 868): 

Each party offering testimony on consequences must offer at least a discussion of 
probability for the Indian Point plants. That discussion may be based on information 
which was developed by another party, including the Staff or licensee (footnote 
omitted). Because it was necessary for the Commission to reiterate its guidance 
after the hearing had commenced, the Board can allow any testimony already heard 
to rematn in the record. However, for any already accepted testimony on 
consequences the Board itself is directed to develop the necessary linkage to 
accident probabilities for the Indian Point plants to ensure the testimony is useful to 
the Commission in assessing risk. For any testimony not yet heard, the Board is 
directed to require a discussion of the probability of the accident sequence for the 
Indian Point reactors that will lead to the consequences to be discussed. [Emphasis 
in original.] 

Thereafter, the Board issued a Memorandum and Order reformulating 
or eliminating previously admitted contentions under Commission 
Questions 1, 2, 5, and 6, and inviting response from the parties. 
Memorandum and Order (Restating Contentions and Establishing 
Procedures Based on Commission Guidance) dated October I, 1982 
(unpublished). After receiving responses from the parties and after a 
prehearing conference on November 3 and 4, 1982, the Board 
formulated final contentions under Commission Questions 1, 2, 5, and 
6. LBP-82-10S, 16 NRC 1629 (1982). The Board deferred consideration 
of Commission Questions 3 and 4 until after FEMA's reevaluation of 
off site emergency planning at Indian Point. 

On December 16, 1982, FEMA issued its report assessing the 
corrective actions taken during the 120-day period and the adequacy of 
the current plan as a whole. FEMA found that significant progress had 
been made, but that two areas of deficiency remained: the possibility 
that Westchester County bus drivers would not respond to an 
emergency at Indian Point and the lack of a Rockland County 
emergency plan. After reviewing FEMA's report and being briefed by 
FEMA on December 21, 1982, the Commission determined that 
immediate shutdown of the Indian Point plants was not warranted; 
instead, the Commission asked FEMA to present it with monthly 
reports on the progress being made in offsite emergency planning at 
Indian Point and to provide a reevaluation of emergency planning and 

840 



preparedness 30 days after an emergency planning exercise scheduled 
for March 9, 1983. 

After these developments, the Board, on January 7, 1983, 
reformulated contentions under Commission Questions 3 and 4. 
LBP-83-1, 17 NRC 33 (1983). The Board again invited responses from 
the parties; and after receiving those responses, the Board formulated 
final contentions under Commission Questions 3 and 4 on February 7, 
1983. LBP-83-S, 17 NRC 134 (1983). Meanwhile, hearings on 
Commission Questions I, 2, and 5 were resumed on January 10, 1983. 

While formulating contentions under Commission Questions 3 and 4, 
the Board was confronted with the problem of scheduling witnesses on 
those contentions. The parties were proffering the testimony of 
approximately 200 witnesses, while by Order of December 15, 1982 
(unpublished), the Commission requested the Board to provide its 
recommendations no later than July 29, 1983. To resolve this problem, 
the Board invited proposals from the parties (Mailgram dated January 
28, 1983), and appointed Judge James A. Laurenson as an alternate 
Licensing Board Member. Judge Laurenson's charge was "to make 
recommendations in an on-the-record report as to a fair and efficient 
method for receiving evidence on Commission Questions 3 and 4 .... " 
Unpublished Order (February 17, 1983). Judge Laurenson then held a 
conference with all parties on February 28, 1983, and on March 4, 1983, 
issued a Recommended Decision. Judge Laurenson recommended that 
the Board allocate specific amounts of time to the parties and leave to 
those parties the responsibility of selecting which testimony to proffer. 
Judge Laurenson also recommended imposing time limitations on 
cross-examination, lest an adversary "effectively preclude a party from 
presenting its case by conducting extensive yet plausibly relevant 
cross-examination. "7 

By Memorandum and Order of March 7, 1983 (unpublished), the 
Board accepted the recommendations of Judge Laurenson; the Board, 
however, also added further days to the hearing schedule (including an 
additional week - from April 26 to April 29 - in which to hear FEMA 
testimony on the results of the March 9, 1983 emergency preparedness 
exercise) and restricted non-adversarial cross-examination. The Board 

71n support of this recommendation. Judge Laurenson noted several instances where the Licensees' 
cross-examination had been excessive. Recommended Decision at 12-13 (March 4,1983). Additionally. 
Judge Laurenson considered whether time limitations would violate due process; however. he found 
precedent for imposing reasonable limitations. Id. at 7·9. citing SCM Corp. v. Xerox Corp., 77 F.R.D. 10 
(D. Conn. 1971); MCI Communications Corp. v. ATdT. 85 F.R.D. 28 (N.D. III. 1979); Northern States 
Power Co. (Prairie Island Nuclear Generating Plant. Units 1 and 2). ALAB-252. 8 AEC 1175 (1975). 
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later granted other parties an opportunity during the week of April 26-29 
to present testimony on the results of the March 9 exercise. 

Evidentiary hearings were concluded on April 29, 1983, the record 
was closed, and the Board directed the parties to file proposed findings 
of fact by May 27, 1983. Fifteen weeks of hearings had been held, 
during which approximately 190 witnesses or panels of witnesses 
testified. The transcript for the proceeding exceeded 15,000 pages. In 
addition, there were approximately 3,000 pages of prefiled testimony 
and approximately 170 exhibits (not all of which were admitted into 
evidence). 

After the close of the hearings, we reviewed the record for 
completeness. In this regard, we employed Mr. Paul J. Amico as an 
ihdependent consultant on probabilistic risk assessment. Mr. Amico's 
task was to review the completeness of the record on Questions 1 and 5. 
(Tr: 8693; Letter from James P. Gleason, Chairman, to Paul J. Amico 
(March 7,1983).) 

Mr. Amico submitted a summary of his conclusions with respect· to 
Commission Question 1 on May 2, 1983, and a detailed report with 
respect to Question 1 on May 31, 1983. The Board invited responses 
from the parties; and upon consideration of Mr. Amico's report and 
responses thereto, the Board determined that reopening the record for 
further testimony on Commission Question 1 was not warranted. 
Unpublished Memorandum (June 24, 1983) . 
. Mr. Amico's report with respect to Commission Question 5 was 

submitted on July 1, 1983, and after reviewing the report, the Board 
concluded that there was no need for further testimony on Question 5 
or for comments from the parties. Unpublished Memorandum (July 27, 
1983). 

As this special proceeding was drawing to a close, concomitant events, 
pertinent to our adjudication, developed before the Commission. On 
April 15, FEMA reported to the Commission FEMA's evaluation of the 
March 9 exercise; FEMA concluded that significant deficiencies 
remained, particularly the lack of an Emergency Plan for Rockland 
County and the lack of a commitment from Westchester County bus 
drivers. Thereafter, the Commission issued Ian Order on May 5, wherein 
it indicated its intent to suspend operation of the Indian Point units by 
June 9 unless certain specified conditions were met.8 CLI-83-11, 17 

8 The conditions were that: 
(I) FEMA has determined that the significant deficiencies as determined in FEMA's Post

Exercise Assessment dated April 14, 1983 no longer exist; or 
(Continued) 
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NRC 731 (I 983). The May 5 Order also invited written and oral replies 
from the Licensees and interested federal, state, and local governments. 
[d. at 733. The invitation was subsequently extended to the other parties 
in the special proceedings. Unpublished Order (May 13, 1983). 

Because of the demands associated with presenting their views to the 
Commission, the Licensees'sought an extension of the deadline for the 
filing of proposed findings. Licensees' Motion for a Stay of the Schedule 
for Filing of Proposed Opinion, Findings of Fact, and Recommendations 
in the Indian Point Special Proceedings (May 6, 1983). This Motion was 
filed before the Board and the Commission. On May 10, the Commission 
authorized the Board to grant such relief as the Board deemed appropri
ate and a corresponding extension in the deadline for the Board's 
Recommendation. Therefore, on May 11, 1983, the Board extended the 
deadline for Proposed Findings from May 27, 1983 to June 27, 1983; 
and the Board also extended the date for its Recommendations from 
July 29 to August 29. 

On June 10, 1983, the Commission, by a three-to-two vote, decided 
not to suspend operation of the Indian Point Units. CLI-83-16, 17 NRC 
1006 (1983). The Commission found that adequate interim compensat
ing measures had been or would be taken promptly. /d. at 1007. The 
Commission's decision was based, to a considerable extent, on a FEMA 
evaluation of the improvements on emergency planning around the 
Indian Point site subsequent to the Commission's May 5 Order. Al
though FEMA was unable to conclude that significant deficiencies no 
longer existed, it did determine that "substantial progress has been 
made in meeting FEMA's earlier concerns ... " Letter from Jeffrey 
Bragg, Executive Deputy Director, Federal Emergency Management 
Agency, to Nunzio Palladino, NRC (June 8, 1983).9 

On June 21, 1983, the Intervenors filed a motion seeking a further 
two-week extension of the deadline for the filing of Proposed Findings. 
The Intervenors proposed filing one consolidated set of findings. The 
Board granted this motion on June 22; the deadline for filing proposed 

(2) The licensees demonstrate to the satisfaction of the Commission In accordance with 10 C.F.R. 
S0.54(s)(2)(ii) that: 

(a) adequate interim compensating actions have been or will be taken promptly, or 
(b) the deficiencies identified by FEMA as significant are not significant, or 
(c) other compelling reasons exist to permit operation of the facility, or 
(d) there are other factors justifying continued operation. 

CLI·B3·H, 17 NRC 734. 
91n attached leiter from Frank P. Petrone, Regional Director, FEMA, Region II, to Dave McLoughlin, 

Deputy Associate Director, FEMA (June 8, 1983), Mr. Petrone indicated that another exercise would be 
conducted within 60 days to test New York State's compensatory plan for Rockland County. 
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findings, applicable to all parties, was extended to July 11, 1983, and the 
Board's own deadline was extended to September 12, 1983. 

Proposed Findings were received from each Licensee, from the 
Intervenors, from Westchester County, and from the NRC StatT. Owing 
to the voluminous nature of the Proposed Findings, the Board again 
extended its deadline. The Board has carefully considered the Proposed 
Findings, and based on all the testimony and exhibits in the record, 
makes the conclusions and recommendations set forth in Section II 
below. Any Proposed Finding or Proposed Recommendation submitted 
by the parties and not incorporated directly or inferentially in our 
conclusions and recommendations is rejected as unsupported in law or 
fact or as irrelevant or immaterial. 

D. Limitations on the Board Conclusions and Recommendations 

Before addressing the particular contentions, we believe it advisable 
to address limitations that are inherent in the adjudicatory process and 
that, in this special proceeding, detract from the validity of our 
conclusions. In particular, the proceeding was investigatory in nature, 
and we were charged with evaluating the level of emergency planning 
and preparedness at Indian Point; the level of planning and 
preparedness, however, was evolving so rapidly that the adjudication, 
subject to the formal procedures of 10 C.F.R. Part 2, was unable to keep 
pace. 

As a result, much of the testimony that was timely when pre-filed was 
obsolete when received into evidence; and even updated supplemental 
testimony was often soon outdated. Yet the adjudication was subject to a 
deadline (unlike most adjudications), and we were unable to revisit the 
emergency planning issues repeatedly.1o The developments in this area 
after the close of the hearings are significant, but are not part of the 
adjudicatory record. Weare aware of the existence of a new state 
compensatory plan for the County of Rockland, but we do not know its 
details. We are aware that progress has been made with respect to 
commitments from bus drivers from Westchester County, but we are 
unable to evaluate the degree of that progress. We know that a further 
exercise has been conducted, but its results are unknown to us. And we 
are aware that a verification analysis has been completed by the 
Argonne National Laboratory; that analysis may provide relevant or 
even critical information, but it was not yet complete at the close of the 

10 As previously noted, we scheduled an additional week of testimony at the close of the proceedings to 
permit FEMA and the parties the opportunity to address the results of the March 9, 1983 exercise. 

844 



proceedings and was not admitted into evidence. 11 Whereas an investiga
tion or even an informal adjudication could have accommodated the evo
lution of the facts we sought to determine, a formal adjudication subject 
to deadlines could not.12 

II. DISCUSSION AND CONCLUSIONS 

A. Commission Question 1, Contention 1.1, and Board Question 
1.1: Risk Assessment 

Commission Question 1 asks: 

What risk may be posed by serious accidents at Indian Point 2 and 3, including acci
dents not considered in the plants' design basis, pending and after any improve
ments described in [Commission Questions] (2) and (4) below? Although not 
requiring the preparation of an Environmental Impact Statement, the Commission 
intends that the review with respect to this qUestion be conducted consistent with 
the guidance provided the Staff in the Statement of Interim Policy on "Nuclear 
Power Plant Accident Considerations under the National Environmental Policy Act 
of 1969"; 44 Fed. Reg. 40,101 (1980).s 

SIn particular, that policy statement indicates that 
Attention shall be given both to the probability of occurrences of releases and to the 

environmental consequences of such releases; 
The reviews "shall include a reasoned consideration of the environmental risks 

(impacts) attributable to accidents at the particular facility or facilities ••• "; 
"Approximately equal attention should be given to the probability of occurrence of 

releases and to the probability of occurrence of the environmental consequences ••• "; 
and 

Such studies "will take into account significant site and plant·specific features ••• " 
Thus, a description of a release scenario must include a discussion of the probability of 

such a release for the specific Indian Point plants. 

Contention 1.1 states: 

The probabilities and consequences of accidents at Indian Point Units 2 and 3 com
bine to produce high risks of health and property damage not only within the plume 
exposure EPZ but also beyond the plume exposure EPZ as far as the New York City 
metropolitan area. 

11 Argonne National Laboratory, "Indian Point Nuclear Power Station: Verification Analysis of County 
Radiological Emergency Response Plans." ANLIEES· TM·228 (May 1983). 

12 An adjudication is a powerful fact·findin8 tool, but it is best suited for determinin8 the facts of past 
events. Where the facts are evolving, a formal adjudication is cumbersome; if a Board determines that it is 
desirable to hear testimony on a new issue (or on a new factual development), it must anticipate a delay on 
the order of months. The parties must be permitted to find and prepare witnesses; discovery may be 
necessary; the testimony must be prefited (10 C.F.R. § 2.743 (b»; arrangements for the hearing facilities 
must be made; the actual testimony and cross·examination must be heard; and finally, supplemental 
proposed findings may be desirable. It is surely for this very reason that a licensing board's usual findinas 
with respect to implementation of emergency plans are predictive (10 C.F.R. § 50.47(a) (I}), and the re
sults of preparedness exercises are outside the scope of a licensing proceeding. The inquiry with which 
we were charged, however, exceeded that which is normally a part of an operating license proceedina. 
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Board Question 1.1 asks: 

What are the consequences of serious accidents at Indian Point and what is the 
probability of occurrence of such accidents? ]n answering this question the parties 
shall address at least the following documents: (a) the Indian Point Probabilistic 
Sqfety Study (IPPSS) prepared by the Licensees; (b) the Sandia Laboratory "Letter 
Report on Review and Evaluation of the Indian Point Probabilistic Safety Study" 
(Letter Report), dated August 25, ]982; and (c) any other reviews or studies of the 
IPPSS prepared by or for the Licensees, the NRC StafT, or the Intervenors, or any 
other document which addresses the accuracy of the IPPSS. 

The interrelatedness of issues and facts pertaining to Contention 1.1, 
Board Question 1.1, and Commission Question 1 makes it reasonable 
and efficient to consider them together. Evidence on these issues was 
presented by the Staff, the Licensees, UCS/NYPIRG, FOE/Audubon, 
and some of the governmental parties. J3 

Introduction 

In addressing the issue of the risk of serious accidents at Indian Point, 
the Staff, Licensees, and UCS/NYPIRG agree that a "serious accident" 
is one involving severe core damage or core melt. (Israel, et 01., ff. Tr. 
7391, at 6; RowsomelBlond, fT. Tr. 7169, at 4; Licensees, ff. Tr. 6961, 
at 9; ShollylThompson Testimony on Question 2, ff. Tr. 6147, at 3.) In 
their risk assessments, Staff and the Licensees treated core damage and 
core melt as if the terms were synonymous. (Rowsome, Tr. 8279, 
8308.) Although there are several places in a nuclear plant where 
radioactive materials are stored in addition to the reactor core, previous 
studies such as the "Reactor Safety Study" (WASH-1400) have shown 
that the risks from accidents involving these materials are far lower than 
for core melt accidents. (Rowsome/Blond, ff. Tr. 7169, at 5.) We find, 
therefore, that it is sufficient for the purposes of this investigation to 
confine our attention to the spectrum of accidents involving severe core 
damage or core melt. 

The risk of an accident can be defined as a measure of the danger that 
is proportional both to the probability of the accident and to severity of 
its consequences. ([d. at 6.) Risk is also often defined simply as the 
product of the probability and consequences of an accident. ([d.; 
Sholly/Thompson Testimony on Question 2, ff. Tr. 6147, at 20.) The 

13 Because of the voluminous amount of testimony and large number of witnesses presented in this 
proceeding, a listing of the witnesses, their professional titles and affiliations, and their premed testimo
ny is set forth in Appendix A (not published). 
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measures of risk employed by the Licensees and Staff in their 
assessments include early fatalities, early injuries (j.e., radiation 
sickness), delayed (latent) cancers, delayed cancer fatalities, genetic 
effects, property damage, and population dose expressed as whole-body 
person-rem. (Rowsome/Blond, ff. Tr. 7169, at 6; Licensees, ff. Tr. 
6961, at 18-19.) 

Risk may be portrayed mathematically in a graph that displays the 
severity of the consequences of an accident, such as number of early 
fatalities, versus the likelihood or frequency of an outcome at least that 
severe or more severe. Such a graph can be called a Complementary 
Cumulative Distribution Function (CCDF). (Rowsome/Blond, ff. Tr. 
7169, at 6; Licensees, ff. Tr. 6961, at 19.) Or risk may be portrayed 
more simply as a single number, the expected value of risk; the 
expected value is an annual average of the risk of an accident. The 
expected value of risk, though simpler than a risk graph like a CCDF, 
carries less information; a CCDF attempts to display the uncertainty 
associated with frequency of the outcome, whereas the expected value 
provides no information about uncertainty (Rowsome/Blond, ff. Tr. 
7169, at 6; Licensees, ff. Tr. 6961, at 15.) 

Both the Licensees and Staff presented probabilistic risk assessments 
(PRAs) for the Indian Point plants. The Licensees' assessment was 
presented in the Indian Point Probabilistic Safety Study (IPPSS), which 
was admitted into evidence. (Tr. 6961.) Staffs review of IPPSS and 
analysis of risk was contained in NUREG/CR-2934, "Review and 
Evaluation of the Indian Point Probabilistic Safety Study" (Staff Ex. 6), 
and in Staff testimony (cited below). The Intervenors challenged PRAs 
in general and the IPPSS in particular. (See generally Levi, ff. Tr. 7716; 
Perrow, ff. Tr. 7843; Weatherwax, ff. Tr. 7918; Sholly, ff. Tr. 8398.) We 
turn now to a review of the testimony and arguments presented by the 
parties, to be followed by our conclusions. 

Probabilistic Risk Assessment 

Probabilistic Risk Assessment (PRA) is a multi-step analysis. The 
first step in the analysis as applied to a nuclear reactor is the 
identification of those initiating events that can result in a serious 
accident (j.e., an accident that results in severe core damage Dr core 
melt). Initiating events may be classified as internal or external to the 
plant. Examples of internal initiating events include spontaneous loss of 
coolant, spontaneous transients, loss of coolant induced by a 
spontaneous transient, and loss of offsite power. Examples of external 
initiating events include earthquakes, storms, floods, fires, and aircraft 
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impacts. The analysis of external events diiTers from that of internal 
events, in that the analysis of an external event requires a further 
determination of the eiTects of the external event on internal equipment 
and of common cause failures. <See generally Rowsome/Blond, iT. Tr. 
7169; Israel, el 01 .• fT. Tr. 7391.) 

The second step in the process is the construction of event trees. An 
event tree is a logic model that indicates the combination of safety 
system failures that could follow an initiating event and lead to a severe 
accident. The combinations are called accident sequences. There is 
generally one event tree for each class of initiating event. (See generally 
Rowsome/Blond, iT. Tr. 7169; Israel, et 01., iT. Tr. 7391.) 

The third step of the process is the construction of fault trees. A fault 
tree is a logic model that examines the failure modes of a system or 
component and that permits a quantification of the likelihood of such 
failure. (See generally Rowsome/Blond, iT. Tr. 7169; Israel, et 01., iT. Tr. 
7391.) 

And the fourth step in a probabilistic risk assessment is the 
combination of the previous steps. The product of the probability of an 
initiating event and the probability of failure of each system involved in 
an accident sequence determines the sequence likelihood. This step is 
called sequence analysis. (See generally Rowsome/Blond, iT. Tr. 7169; 
Israel, el 01., fT. Tr. 7391.) 

After the sequence analysis has been performed, the accident 
sequences are grouped into "plant damage states." Each plant damage 
state comprises a group of accident sequences that result in core melt 
and that have similar resultant containment conditions. The plant 
damage states are identified by a sequence of letters: S or A denotes 
small or large LOCA, T denotes transient, E or L denotes early or late 
core melt, and F and C denote containment fans and sprays working, 
respectively.'· The probabilities of each sequence leading to a particular 

14 StafTEx. 6 at 3.1-1. The NRC Staff's damage states are broader than Ihose used in IPPSS. 

NRC Plant Damale State 

Containment Failure Prior to Core Melt 
Containment Bypass via Interfacing Systems LOCA 
Early Core Melt with No Containment Cooling 
Early Core Melt wilh Sprays and Coolers (Fans) Operational 
Early Core Melt with Only Coolers Operational 
Early Core Melt with Only Sprays Operational 
Late Core Melt with Coolers Operational 

NRC Deslenatlop 

Z 
v 

:FC I EF 
EC 
LF 

Early Core 
Melt with 
Containment 
Cooling 

Containment Bypass via Steam Generator Tube Rupture SGTR 

(MeyerIPratt, fT. Tr. 12,492, at III.B-9.) 
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damage state are summed to determine the probability of that damage 
state. 

Next a containment analysis is performed. The plant damage states 
are analyzed by computer code (e.g., MARCH or MARCH 1.1) to 
determine the core melt accident progression and the containment 
building loading and failure characteristics with and without mitigation. IS 

Event trees are then constructed to catalogue the key events in the core 
melt accident progression. The output of the event trees is a set of 
conditional probabilities associated with various containment failure 
modes for a given core melt accident progression.16 

Next, for each failure mode, radiological release values are 
determined by computer code (CORRAL). The release values used by 
the NRC Staff are grouped into nine categories, A through I, ranging 
from severe to minor. These release category values are then used in a 
consequence analysis, which is also performed by computer code 
(CRAC). (Meyer/Pratt, ff. Tr. 12,492, at III.B-7.) 

IPPSS 

Methodology and Approach 

IPPSS, which formed the basis for Licensees' testimony, was 
characterized by the Staff as the most comprehensive reactor risk 
assessment that has been published in the U.S. (Rowsome/Blond, ff. Tr. 
7169, at 25.) It gives a more thorough accounting of both internal and 
external accident initiating events and of the challenges to containment 
by severe accidents than do prior PRAs. ([d. at 26.) IPPSS also has 
pioneered a technique for combining uncertainties about the occurrence 
of accident-related events and propagating them through the analysis, so 
that uncertainty can be quantified in the presentation of risk results. 
(Licensees, ff. Tr. 6961, at 15; Rowsome/Blond, ff. Tr. 7169, at 26.) 
Another pioneering approach to risk assessment by IPPSS was the use of 
Bayes' Theorem to calculate probability distributions. (Licensees, ff. Tr. 
6961, at 59-60; IPPSS, § 0.14; Staff Ex. 6 at 2.6-1.) 

The data base used in IPPSS included Indian Point 'plant- and 
site-specific data, data from W ASH-1400, and recent industry-wide 

IS The accident progression inside containment is relatively insensitive to the manner in which the acci
dent was initiated, (MeyerIPrall, IT, Tr, 12,492, at IILB-2.) 
16 The failure modes are designated as follows: (a) steam explosion induced failure; (y) hydrogen 

burn induced failure; (II) overpressurization due to generation of steam and noncondensible gases; (E) 
basemat penetration; (fJ) failure 10 isolate (containmenl penelralions left open); (V) conlainmenl by
passed (e.g., interfacing systems LOCA); (fJ') core melt plus concurrent containment failure due to ex
ternal event; and (TR) containmenl bypassed by multiple steam generator tube rupture and failed 
(open) secondary system pressure relief valve, (Meyer/Prall, IT. Tr, 12,492, at 111.8-3, -5.) 
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nuclear plant operating experience data. (Licensees, fT. Tr. 6961, at 13.) 
The industry-wide data were integrated with the plant-specific data using 
Bayes' Theorem. ([d.) Licensees' witnesses testified that "[t]his process 
permits use of all relevant information in a rigorous way to reflect the 
current state of knowledge." ([d.) The data base in IPPSS includes 
component failure rates, component unavailability resulting from testing 
and maintenance, human error rates, site seismicity, frequencies for 
external initiating events such as wind, tornado; and fire, and 
site-specific data on meteorology, topography, demography, and 
emergency response. ([d. at 13, 15.) 

Although IPPSS attempted to identify and quantify all conceivable 
accident scenarios which pose a significant threat to public health and 
safety, except for war and sabotage, Licensees acknowledge that it is pru
dent to assume that unidentified scenarios exist. ([d. at 49-50.) Licen
sees and the StafT believe that errors of omission, if corrected, would 
have relatively little efTect on overall radiological risk unless an error of 
omission happened to involve an accident sequence in which severe con
tainment failure occurred together with core melt. ([d. at 50-51; 
Rowsome, fT. Tr. 8778, at 8-9.) UCS/NYPIRG witness Weatherwax be
lieves that IPPSS appears to have striven to accommodate completeness, 
but testified that nevertheless questions about the procedures used in 
the report remain and the generic problems associated with PRAs apply 
to IPPSS. (Weatherwax, fT. Tr. 7918, at 3-4.) The generic problems con
sidered by Weatherwax included common mode failures, sabotage, will
ful violation of NRC rules, equipment aging, pressurized thermal shock, 
accelerated equipment failure in a severe operating environment, design 
inadequacy, and design implementation failures. ([d. at 4-9.) 
FOEI Audubon witness Perrow testified that multiple failures in indepen
dent subsystems can interact in unforeseen ways, a class of systems acci
dents which he distinguished from common mode failures. (Perrow, fT. 
Tr. 7843, at 3-5.) Witness Rowsome appeared to be referring to the 
same kind of omission when he testified that faulted conditions can pro
pagate among systems in subtle and hard-to-anticipate ways. (Rowsome, 
fT. Tr. 8778, at 12.) 

Sandia Review of [PPSS 

The Staff's review and evaluation of IPPSS was conducted by Sandia 
National Laboratories (Sandia). (See generally StafT Ex. 6; Israel, et al., 
ff. Tr. 7391; Reed, fr. Tr. 7492.) Sandia discussed the Bayesian 
methodology used in IPPSS and compared it to conventional statistical 
methodology which yields point estimates and confidence intervals. 
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(Staff Ex. 6 at 2.6-1, 2.6.':-2.) In the conventional statistical approach, 
typically the binomial distribution is employed to estimate the 
probability of failure of a component, using available data on number of 
failures given a known number of trials or demands on the component. 
([d. at 2.6-2.) Bayes' Theorem seeks to incorporate other information 
about the probability of failure. ([d.) This additional information is 
derived from the state of belief, or "state of knowledge," of persons 
cognizant of the component and quantified for expression as a prior 
probability distribution. ([d.; Kaplan, Tr. 7089, 7107.) This prior 
distribution is then modified by data, using the Bayes formulation, to 
yield' a result called the posterior distribution of the probability. (StafT 
Ex. 6 at 2.6-2.) Licensees believe that this method "permits use of all 
relevant information in a rigorous way to reflect the current state of 
knowledge." (Licensees, fT. Tr. 6961, at 13.) Sandia, noting that the 
application of Bayesian methodology to risk asse~sment is new, 17 

suggested that readers of the "IPPSS might therefore be overwhelmed, 
enthralled, or mystified by it. ... " (StafT Ex. 6 at 2.6-1.) Indeed, some 
witnesses did appear enthusiastic about the Bayesian approach used in 
IPPSS, but others were inclined to reject it. (See Blond, Tr. 8614; 
Easterling, Tr. 7400-01.) 

Sandia stated that, for the IPPSS estimates to be convincing, one 
needed to know the assumptions made and the extent to which the 
results depend on them. (StafT Ex. 6'at 2.6-l;) Use of Bayes' Theorem 
requires that the prior probability distributions be known. Further, it 
must be assumed that the component whose failure is being modeled 
was selected at random from an infinite population of components, and 
that the Indian Point units are random samples from the population of 
plants. ([d. at 2.6-2 and 2.6-4.) Sandia found these assumptions difficult 
to accept. ([d.; Easterling, Tr. 7400-01.) Sandia also found fault with 
IPPSS's use of the term "frequency" to apply to both failure rate, which 
has the dimension time, and to failure probability, which is 
dimensionless. (Staff Ex. 6 at 2.6-3.) Nor does IPPSS distinguish 
estimates of probability, obtained from repeated trials, from the 
parameter being estimated, an unknown quantity which may vary over a 
certain set of values. ([d.) 

The prior distributions used by IPPSS in applying Bayes' Theorem 
were developed from three sources: industry-wide LER (Licensee 
Event Report) summaries on valves, pumps, and diesel generators; 

11 Although tne application of Bayesian methodology to risk assessment may be new. Bayes' Theorem 
is far from new. As the IPPSS itself notes. Bayes lived 200 years ago. (IPPSS at 0-12.) The Board notes 
from its own knowledge that Bayes' Theorem dates from 1763. 
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WASH-1400; and IEEE-500 estimates of electrical component failure 
rates and probabilities. The prior distributions developed from these 
sources were then modified by the Indian Point data to obtain the 
posterior probability distributions. ([d.) Most of Indian Point's prior 
distributions were based in part on WASH-1400, which assumed 
lognormal distributions. ([d. at 2.6-4; Budnitz, ff. Tr. 7489, at 28-29; 
Levi, ff. Tr. 7716, at 29.) In applying these distributions in its priors, for 
purposes of calculation IPPSS used a discrete distribution to 
approximate the lognormal, rather than the lognormal itself. (Kaplan, 
Tr. 7108.) Sandia thought it "unwarranted" for IPPSS to regard the 
distributions from WASH-1400 as generic or as based on an infinite 
population, because WASH-1400 statistics were calculated from LERs 
from a single year, 1972. (Staff Ex. 6 at 2.6-4.) Additionally, Sandia 
criticized IPPSS for failing to provide the priors it used, so that they 
could be verified. ([d. at 2.6-5.) Staff witness Budnitz observed that in 
the analysis of external events, the lognormal introduces errors and un
certainties of unknown impact, presumably because the lognormal 
cannot represent actual structural responses very well. (Budnitz, ff. Tr. 
7489, at 25, 28-29.) Nevertheless, Budnitz believes that it is reasonable 
to use the lognormal to estimate very low failure frequencies, because in 
these cases it probably tends to overestimate the frequency of failure. 
([d. at 29.) Sandia's analysis of the effect of the priors on the results in 
IPPSS showed that in some cases the prior had no marked effect on the 
result, in other cases the prior made the estimate smaller and more 
precise, and in three cases use of the prior led to a less precise estimate. 
([d. at 2.6-6, 2.6-7.) 

Intervenors' Position on IPPSS 

FOE/Audubon witness Levi suggested that the minimax principle 
should be applied to deCisionmaking with respect to nuclear power if 
assessments of probability are not definite. (Levi, ff. Tr. 7716, at 2-3, 
11-14.) 18 Applying minimax criteria led Levi to the conclusion that the 
IPPSS results are inadequate to warrant a decision on whether the 
Indian Point plants should be allowed to continue to operate; rather, 
more data should be collected and the risks reassessed. ([d. at 14.) 
Although sympathetic with the use by IPPSS of fault tree analyses, Levi 
does not believe the fault trees in IPPSS are based on adequate 

18 The minimax principle supposes that decisions are taken subject to the condition that the maximum 
risk in taking a wrong decision is minimized. As Levi pointed out, the minimax principle has been criti
cized on the grounds that it counsels us to adopt an unreasonable paranoia. ([d. at 9.) Applying it to real 
life might lead one never to cross a street for fear of being hit by a vehicle. 
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probability estimates for failure rates. ([d. at 3-4.) He believes that a 
broad spectrum of priors, rather than the arbitrary choice of a single 
prior distribution, should be made in reassessing the risk at Indian 
Point. ([d. at 4-5.) Levi does not object to the use of subjective 
decisions in probabilistic assessments and agrees with-IPPSS that 
subjectivity is not the same as arbitrariness. Nevertheless, he believes 
that the choice by IPPSS of priors in situations where the available 
information was not sufficient to rule out all other possible priors was an 
arbitrary decision; he suggested that IPPSS should have considered all 
distributions that were not ruled out by the available evidence. ([d. at 
27.) To illustrate how his philosophy with regard to dealing with 
uncertainty could be formulated to calculate risk, Levi developed his 
own "worst permissible prior" which he used to calculate a range of 
probability for a given failure; he suggested that his procedure should be 
applied to "all sorts of priors and data that [are] found at Indian 
Point. ... " ([d. at 36-40; Tr. 7827.) 

UCSINYPIRG witness Weatherwax testified that while probabilities 
of initiating events in IPPSS are conservatively high and the 
probabilities of core damage or melt "are consistent with observed 
reality," the overall risk levels are "remarkably low." (Weatherwax, ff. 
Tr. 7918, at 9.) He believes that much additional analysis and 
verification is required before the expected values are used and the 
uncertainty factors established. ([d. at 12. ) He criticized IPPSS for 
relegating fault tree analysis to a reduced role, compared to the role it 
played in WASH-1400. ([d.) He believes that any estimates of 
containment failure pressure above 60 psia are speculative, since that is 
the pressure at which the containment is tested. ([d. at 14.) He 
considers the use of a Discrete Probability Distribution (DPD) for 
source terms to be unreasonably simplistic and needing justification. 
([d.) While complimenting the authors of IPPSS for their fire modeling 
effort, Weatherwax criticized them for ignoring control room fire and 
hot gas as a mode of damage to electrical cables. ([d. at 15.) He agreed 
with the Sandia review that it is nearly impossible to reproduce the 
algebraic operations on the discrete approximations to the lognormal 
functions and suggested that the condensation procedure described in 
IPPSS § 0.13.9 could have the effect of understating the range of 
uncertainty carried forward in the integration of the minimal cut-sets. 
([d. at 17.) Weatherwax testified that the Bayesian method may be 
oversold by IPPSS and said that he was not c~mfortable with it; as 
indicated earlier, he suggested that the models be rerun without the 
Bayesian method. ([d. at 18.) Although he believes that the plant 
analysis portions of IPPSS represent an impressive effort and IPPSS 
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makes substantial methodological progress in some areas, notably 
modeling external events and accommodating uncertainty, he suggested 
it merits a more extensive review than Sandia was able to give it. After 
meticulous review it should be used to investigate cost-effective design 
and operational modifications to improve safety. ([d. at 19-20') 19 

Staff/Sandia Methodology and Approach to PRA 

Sandia and the NRC Staff adopted the conventional statistical 
approach. Point estimates and statistical confidence limits were obtained 
from Indian Point and industry-wide data using the so-called Maximus 
method, given in a "Handbook for the Calculation of Lower Statistical 
Confidence Bounds on System Reliability." {Staff Ex. 6 at 3.1-1 and 
3.1-8,} The Maximus ,method consists of a collection of rules for 
reducing "components" data to "systems" data in ways that account for 
the series parallel structure of the system and for the possible repeated 
use of the same component data. ([d. at 3.1-1.) The approach involves 
using the Maximum Likelihood Principle for estimating accident 
sequence rate and statistical confidence limits. ([d,}20 

Staff witnesses presented a comparison of summary results from the 
Sandia evaluation with corresponding summary results from IPPSS. 
{Israel, et 01., ff. Tr. 7391, at 11.} We reproduce here and designate as 
our Table I the summary results on frequency of internal event plant 
damage states. ([d. at 12, Table 1; Tr. 7390.) 

The first column lists plant damage states. The second and third 
columns give IPPSS estimates of damage state frequency for Indian 
Point Units 2 and 3, respectively, obtained by the Bayesian methodology 
and here expressed as mean number of events per year. The fourth and 
fifth columns give Sandia's point estimates obtained by the Maximtis 
method. Sandia concluded that the point estimates obtained from the 
Bayesian analysis were consistent with the Sandia point estimates 
calculated from plant-specific data. {Israel, et 01., ff. Tr. 7391, at 10; 

19 Expert witnesses of diverse parties seemed to be in agreement with the general point being made 
here by witness Weatherwax. viz •• that PRAs are especially useful for identifying design and operational 
changes to improve reactor safety. Intervenor's witness Beyea said that he thinks PRAs are very useful 
in trying to make improvements in reactor safety. although he does not think they are advanced enough 
to be used to set absolute probability levels. (Beyea. Tr. 3115'> StafTwitnesses Rowsome and Blond testi
fied that PRAs are very successful in identifying ways in which a reactor may be vulnerable to severe 
accidents and ways to improve reactor safety. and they also acknowledged that PRAs are rather unrelia
ble at predicting precise magnitude of risk. (RowsomelBlond, fT. Tr. 7169. at 12-13.> 

The Board agrees that PRAs are very powerful tools for identifying strengths and weaknesses in reac
tor safety. (See Rowsome. fT. Tr. 12,834, § Cat 2-3.> In fact, at Indian Point significant safety improve
ments have been made as a result of IPPSS and the Sandia review. See discussion of "fixes" at p. 858, 
Ilffra. 
20 As Sandia points out, "Maximus" is the name of the company that published the handbook and is 

unrelated to the Maximum Likelihood Principle, a statistical procedure. (StafTEx. 6 at 3.1-1,3.1-7.> 
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TABLE I 
IPPSS and Sandia's Revised Internal Event 

Plant Damage State Comparison 
(Frequency Events per Year) 

IPPSS Estimates Sandia Estimates 

Plant Damage State IP2 IP3 IP2 IP3 

Containment Bypass Prior 
to Core Melt 4.6(-7)· 4.6(-7) 2.1 (-7) 2.1(-:-7) 

Core Melt Without 
Containment Cooling 1.1 (-6) 7.1(-7) 6.1 (-7) 5.7(-7) 

Early Core Melt with 
Containment Cooling 5.4(-5) 1.8(-5) 1.2(-4) 1.8(-4) 

Late Core Melt with 
Containment Cooling 3.4( -5) 1.1(-4) 1.0(-4) 1.0(-4) 

Steam Generator Tube 
Rupture with Stuck Open 
Secondary Safety Valve 5.2( -7) 2.0(-7) 

°4.6( -7) - 4.6 x 10-7 

Easterling, Tr. 7429.) Uncertainties associated with these results arise 
from: (1) a lack of infinite data pertaining' to initiating event 
frequencies and subsystem and component failure probabilities; (2) 
inadequacy of the PRA logic models to perfectly represent reality; and 
(3) the inability of the analyst to evaluate perfectly and exhaustively all 
contributions to core melt because of oversights due to lack of 
knowledge or the limited scope of the analysis. (Israel, et 01., ff. Tr. 
7391, at 11, 13.) The Staff witnesses cautioned us that although they 
believe their revised estimates reflect a state-of-the-art level of 
completeness for PRAs, there is no guarantee that their review, which 
was based largely on their own PRA experience, was complete in an 
absolute sense. 

Finding on Acceptable Methodology 

The application of Bayes' Theorem to risk assessment is new, 
although Bayes' Theorem has been known for more than 200 years. The 
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use of Bayes' Theorem in IPPSS was strongly criticized in NUREGI 
CR-2934 and by Staff witness Easterling, who is a statistician. Those 
criticisms are well' founded and valid. Like Sandia and witness 
Easterling, we find it difficult to accept that the states of belief of indi
viduals can, with confidence, be converted into a realistic probability 
distribution. Nor do we believe it valid to assume that the Indian Point 
units or their components were chosen at random from an infinite popu~ 
lation of plants or components.2l The Licensees made no attempt to 
defend their use of Bayes' Theorem on statistical grounds. Rather, they 
placed emphasis on the fact that their use of the Bayesian methodology 
"had little effect on the results." (PA PF at 28-29') , : 

On statistical grounds, we believe that the Maximus method, which 
involves use of the widely accepted Maximum Likelihood Pririciple~. 
provides a less intuitive and more realistic approach to risk assessment 
than does Bayes' Theorem. We recognize that in this case the Bayesian 
methodology produced frequency distributions whose central' values, 
although consistently smaller, nevertheless did not differ markedly' from 
the point estimates obtained by the Staff. Thus, it may be valid to 
conclude that use of the Bayesian methodology here "made little 
difference." But we cannot conclude, as did StafT witness Rowsome, 
"that the statistical issue was a non-issue." (Tr. 8797.) In making a 
judgment with respect to statistical procedures, we believe, that 
preponderant weight should be given to the testimony of statisticians. -

While it would be justifiable to reject the Bayesian methodology on 
statistical grounds alone, perhaps the chief danger in using the Bayesian 
approach is that the seeming rigor of the algorithm and the "engineering 
judgment" injected by the use of the priors may lend a spurious air of 
reliability to the result. One may deceive oneself into believing that 'the 
calculated probability distributions are, more realistic than they actually 
are. 

For the foregoing reasons, we have decided not to rely on the 
Bayesian methodology. Rather, we shall accept estimates obtained using 
the Maximus method. Having accepted Sandia's and Staff's statistical 
approach, we turn now to a review of their reassessment of the 
dominant accident sequences. 

21 ProressOr-Levi testified that eminent statisticians such as R.A. Fisher,1erzy Neyman (incorrectly 
spelled "Namum" at Tr. 1786 and "Namond" at Tr. 7828), and Abraham Wald. and a majority or the 
statistical profession today, object to use of Bayes' Theorem when the prior probabilities arc based on 
subjective judgment (Tr. 1786·88.) 
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NRC Staff/Sandia PRA Accident Sequence Estimates 

Sandia reanalyzed 28 accident sequences which, in IPPSS, dominated 
core melt frequency or serious radioactive material release frequency. 
(StafT Ex. 6 at 3.1-1.) The point estimates Sandia calculated were derived 
from Indian Point data and from industry-wide data obtained from LER 
summaries. ([d.; Easterling, Tr. 7427.) For the most part, Sandia ob
tained its alternative estimates by modifying a few terms in the IPPSS 
models, so that the resulting point estimates are a mixture of IPPSS re
sults and Sandia results. (StafT Ex. 6 at 3.1-1.) 

Sandia also evaluated the basic building blocks of the IPPSS internal 
event analysis to determine if possible errors, unrealistic assumptions, 
or omissions by the IPPSS analysts could allow additional sequences 
other than the 28 dominant sequences to become important. (Israel, et 
al., fT. Tr. 7391, at 7.) While the initiating events covered in IPPSS were 
found to be relatively complete, IPPSS failed to consider an initiating 
event caused by a pipe break in the component cooling system; Sandia 
found this event to be an important contributor to core melt frequency. 
([d. at 8.) The fault trees presented in IPPSS were found to be a reasona
ble representation of the Indian Point safety systems, but Sandia be
lieved that some changes in the logic structure of fault trees for the serv
ice water system, the auxiliary feedwater system, and the fan coolers 
were appropriate; therefore, Sandia factored these changes into its 
damage state frequencies. (Id.) Sandia also made changes in the event 
trees for steam generator tube rupture, loss of service water, loss of 
component cooling water, and anticipated transients without scram 
(ATWS) for purposes of calculating its revised estimates.22 The other 
event trees in IPPSS were found to be appropriate. ([d. at 9.) 

,Sandia observed that the human is the most difficult nuclear plant 
"system" to analyze; he or she can have both a positive and negative in
fluence on the course of an accident. ([d.) Because of the large number 
of activities possible, Sandia's review focused on those activities identi
fied by IPPSS as having a major impact on the dominant accident 
sequences. ([d.) For situations in which Sandia found that no procedures 
existed or only limited procedures were analyzed in IPPSS, Sandia as
signed bounding human error probabilities. Four activities which were 
important to safety were reviewed in detail; these involved switchover 
from injection to recirculation following a LOeA. ([d.) Of the four, San
dia's revised estimates found two to be reasonable, one resulted in a 

22 The IPPSS analysts agreed with the Sandia conclusions. (Israel, elot, IT. Tr. 7391, at 8,) IPPSS 
Amendment 1 incorporates revisions to the service water system and the ATWS model. 
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higher human error probability, and one resulted in a lower probability 
estimate. (Israel, Tr . .7390.) 

Sandia and the NRC StafT also evaluated the efTect that several Licen
see proposals would have on risk. Licensees' proposals (referred to as 
«fixes") included: 

(a) the reduction of seismic vulnerability at Unit 2 by widening the clearance at the 
roofline between the Unit 1 Superheater Building and the Unit 2 Control 

. Building, improving the welds, and installing rubber padding in that space. 
(Budnitz, IT. Tr. 7489, at 18-19; Bley, Tr. 7084; Perla, Daum, Wesley, Tr. 
13,050-52') , 

(b) the reduction of seismic vulnerability at Units 2 and 3 by strengthening the 
Unit 2 and Unit 3 control room ceiling panels. (Bley, Tr. 8393.)23 

(c) the reduction of fire vulnerability in Unit 2 by the provision of hardwire con
nections from local junction boxes to: (1) the service water pump for secon
dary cooling of the component cooling water pump; (2) the component cooling 
water pump for cooling the RCP seals; and (3) the charging pump for the reac
tor coolant pump seal injection and primary system makeup and boration. 
(Buchbinder/Kubicki, fr. Tr. 7577, at 20.) 

. (d) the reduction of fire vulnerability in Unit 3 by the provision of an alternate 
means of power to essential equipment such as the cooling pumps, charging 
pumps, and instrumentation power cabinet in the penetration area. ([d. at 24; 
Bley, Tr. 8393.) 

(e) the reduction of hurricane vulnerability at Unit 2 by a license amendment 
which requires anticipatory shutdown. (Rowsome, IT. Tr. 7597, at 5.) 

(See also StafTEx. 6, §§ 2.7.1 and 2.7.4.)24 
These fixes were chosen to reduce dominant contributors to' risk. All 

fixes applicable to Unit 2 have been accomplished, and the Power Au
thority has committed to execute the fixes applicable to Unit 3 prior to 
the restart of Unit 3. (Bley, Tr. 8393; Rowsome/Blond, fT. Tr. 12,834, at 
B-3-B-4.) 

W'e conclude that the NRC/Sandia analyses not only used the more ac
ceptable statistical approach, they also are modeled 'more realistically 
than are the original IPPSS analyses. Therefore, we accept the 

23 The ceiling' modifications were not considered in the Staff's analysis of risk after fix. (Budnitz, Tr. 
7525'> Nor did the Staff consider a Licensee reanalysis of the fragility of the Unit 2 containment. 
(Budnitz, Tr. 7528-32') Because the Licensee's reanalysis of the fragility of the Unit 2 containment had 
not been subjected to review by the Staff, we have not accepted it. Should. subsequent review by Staff 
find the reanalysis valid, the risk of early health effects from Unit 2 may be reduced by a large fraction. 
(Budnitz, Tr. 7531-32.) 
24 Licensees also presented their own analyses for the addition oC seismic bumpers to the Unit 2 control 

room building and for other modifications to Units 2 and 3 designed to reduce the core melt and release 
frequencies from seismic events and fires. (IPPSS Amendment 1.) 
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NRC/Sandia values set forth on the following pages in Tables II through 
IV. In so doing, we do not denigrate the IPPSS. We recognize that 
IPPSS is a watershed PRA. Further, we recognize that IPPSS provided 
the basis for the Staff/Sandia analysis. But we believe that'StafT/Sandia 
has improved the analysis and provides us with more reliable estimates. 

Frequency of Severe C;ore Damage 

According to Staffs estimates, the overall core melt frequency for 
Indian Point Unit 2 and for Unit 3 after fix is 3.5 X 10-4 per year. 
(Rowsome/Blond, fT. Tr .. 12,834, at B-18.) StafT points out that these es
timates are above the fourth design objective suggested in NUREG-
0880 For Comment, "Safety Goals for Nuclear Power Plants: A Dis
cussion Paper" (February 1982); that objective states that the probability 
of a large-scale core melt accident should be less than 1 x 10-4 per year 
of reactor operation. ([d.) Although there are some recognized conserva
tisms in Staffs estimates, StafT testified that it is not confident that 
either unit ·has a core melt frequency below the design objective. ([d. at 
B-19.)25 

StafT testified further that it had analyzed thoroughly the frequency of 
nine release categories and the consequences of each at Indian Point. 
(Id.) This analysis led StafT to conclude that a "large part" of the after-fix 
frequency of core melt accidents falls in the release categories H (release 
occurring after melted core penetrates the basemat) and I (containment 
does not fai)). ([d.; Meyer/PraU, fT. Tr. 12,492, at III.B-37.) StafT be
lieves these categories result in minor ofTsite consequences and present 
more of a risk to the utilities' investment in the plants than to public 
health and safety. (Rowsome/Blond, fT. Tr. 12,834, at B-19.) StafT even 
testified that contamination level would be so low with release categories 
H and I that emergency response would not be mandated under current 
EPA guidelines. (RowsomelBlond, fT. Tr. 8771, at 6.) 

StafT believes that the only significant accident scenario with a large 
release/consequence potential at Indian Point is release category C, long
term containment overpressurization leading to eventual failure; in this 
situation there would be at least eight hours warning time for an 
emergency response to be carried out. ([d.) Staff estimates that the fre
quencies of the large release categories A and B (both of which result 
from a rapidly developing accident with early containment failure), 
together with the frequency of C, give a combined frequency of 3.6 x 
10-5 per year for Unit 2 after fix and 1.8 x 10-5 per year for Unit 3 after 

25 &e note 28, /rifra. 
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TABLE II 
Indian Point 2 Revised Dominant Accident Sequences 

<Staff Ex. 6, Table 5.2-5 as modified 
by the Board to reflect the effect of the fixes) 

Plant 
Rank 
with 

Respect to Damage Frequency/ 
Core Melt Sequence State Ryr 

1 Large LOCA: Failure of 
Recirculation 

ALF 3.9(-S} 

2 

3 

4 

5 

6 

7 

Medium LOCA: Failure of 
Recirculation Cooling 

ALF 

Loss of Component Cooling Due to a SEFC 
Pipe Break Causing RCP Seal LOCA 
and Failure of Safety Injection Pumps 

Seismic: Loss of Control or Power SE 

Fire: Specific Fires in Electrical SE 
Tunnel and Switchgear Room 
Causing RCP Seal LOCA and Failure 
of Power Cables to the Safety 
Injection Pumps, Containment Spray 
Pumps, and Fan Coolers 

Loss of Main Feedwater: A TWS, SEFC 
Failure of Turbine Trip and Safety 
Injection System 

Small LOCA: Failure of SLF 
Recirculation Cooling 

3.9(-S} 

J.8( -S} 

2.S( -5)1 

2.2( -S}2 

2.2(-5) 

2.2(-S} 

8 Hurricane, etc., Wind: Loss of AC SE 1.8(-5)3 
Power Due to High Winds 

9 Turbine Trip Due to Loss of OfTsite SEFC 1.8 ( - 5) 
Power: Failure of Diesels Due to 
Fire, RCP Seal LOCA and Failure to 
Recover External AC Power Until 
After 1 Hour 

10 Small LOCA: Failure of High SEFC 1.7(-5) 
Pressure Injection 
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"" 

Rank 
with 

Respect to 

TABLE II Continued 

Core Melt Sequence 

11 Tornado and Missiles: Causing Loss 
of OITsite Power and Service Water 
Pumps or Control Building 

Plant 
Damage Frequency I 

State Ryr 

SE 1.6(-5) 

12 Turbine Trip Due to Loss ofOlTsite SEFC 1.5(-5) 
Power: Failure of Two Diesel . 
Generators, RCP LOCA, and Failure 
to Recover External AC Power Until 
After 1 Hour 

13 Fire in Cable Spreading Room TEFC 1.2 ( - 5)2 
Causing Failure of Safety Injection 
Followed by Failure of the Operator 
to Take Local Control of AFWS 

I After fix. (Compar~ Rowsome, ff. Tr. 7597, Memo from Rowsome to Meyer (Dec. 2, 1982) at 2 
with Staff Ex. 6, Tables 2.7.1, 2.7.1-2, and 5.2-5.) . 
2 After fix. (Compar~ Staff Ex. 6 at 2.7.4-13 with BuchbinderlKubickl, ff. Tr. 7577, 23.) 
3 After fix. (BudnilZ, ff. Tr. 7489, at I}, 39.) We accept this estimate, but are uneasy in doing so. The 
originallPPSS estimate was 2.7 x 10- and was increased by a factor of 20, to 5.4 X 10-4, by Sandia. 
(Staff Ex. 6 at 2. 7.2.5; :re~ also /d. at 3.1-2.) The NRC Staff, unable to determine which was the more 
accurate e:timate, adopted a compromise figure and reduced the Sandia estimate by a factor of 3 (to 
1.8 x 10- ). (BudnilZ, ff. Tr. 7489, at 39.) Then, to renect the anticipatory shutdown fix, the Staff fur· 
ther reduced the estimate by a factor of 10, to 1.8 x 10-5• (Rowsome, ff. Tr. 7597, at 4-5.) We do not 
have the data needed to determine the correct estimate, but we are concerned by the uncharacteristic 
lack of rigor and Intuitiveness used In calculating the estimate. 

fix. (Rowsome/Blond, IT. Tr. 12,834, at B-19-B-20'> The frequency of a 
large release at the site, therefore, is 5.4' x 10-5 per year. StaIT argues 
that the frequency of these three release categories is a better measure 
of risk than the overall core melt frequency and points out that these 
probabilities are well below the design objective. ([d.) 

The 'Licensees also believe that the health risks posed by the Indian 
Point units are very small. (Licensees, IT. Tr. 6961, at 22.) They estimate 
the core melt median frequency for Unit 2 to be 1.4 x 10-4• ([d. at 71; 
Paddleford, el 01., IT. Tr. 12,663, at 7; IPPSS Amendment 1 at 8.1-1.) 
Core melt frequency for Unit 3 was given in IPPSS Amendment 1 as 5.6 
x 10-s per year, and in Licensees' prepared testimony on Commission 
Question 1 as 5.9 x 1O-s. (IPPSS Amendment 1 at 8.1-2; Licensees, IT. 
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TABLE III 
Indian Point 3 Revised Dominant Accident Sequences 

(Staff Ex. 6, Table 5.2-6) 

Rank 
with 

Respect to 
Core Melt Sequence 

1 Loss of Component Cooling Due to a 
Pipe Break Causing RCP Seal LOCA 
and Failure of Safety Pumps 

2 Large LOCA: Failure of 
Recirculation Cooling 

3 Medium LOCA: Failure of 
Recirculation Cooling 

4 Loss of Main Feedwater: A TWS, 
Failure of Turbine Trip and Safety 
Injection System 

5 Seismic: Loss of Control 

6 Small LOCA: Failure of 
Recirculation Cooling 

Plant 
Damage Frequency/ 

State Ryr 

SEFC 1.4( -4) 

ALF 3.9(-5) 

ALF 3.9(-5) 

SEFC 2.5(-5) 

SE 2.4(-5) 

SLF 2.2(-5) 

7 Fire: Specific Fires in Switchgear SE 1.9( - 5) I 
Room or Cable Spreading Causing 
RCP Seal LOCA and Failure of Power 
Cables to the Safety Injection Pumps, 
the Containment Spray Pumps, and 
Fan Coolers 

8 Fire in Cable Spreading Room TEFC 1.8 ( - 5) I 
Causing Failure of Safety Injection 
Followed by Failure of the Operator 
to Take Local Control of AFWS 

I After fix. (Compare StaITEx. 6 at 2.7.4-14 with BuchbinderlKubicki.lT. Tr. 7577, at 26.) 
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TABLE IV 
Indian Point Damage State Frequencies 

(Meyer/Pratt, ff. Tr. 12,492, Table III.B.U 

Unit 2 Unit 3 
After Fix* After Flx** 

Damage 
State INT*** LOSPt RDtt INT LOSP RD 

Z 0 0 7(-7) 0 0 3.5(-8) 
V 4(-7) 0 0 4(-7) 0 0 
E 2.4(-5) 1.6 ( -5) 4.3(-5) 2.5(-5) 1.5(-6) 1.2 ( -5) 
EC 1.1( -5) 0 0 neg. 0 0 
EF 6.4( -7) 0 0 neg. 0 0 
EFC 1.3( -4) 2(-5) 6(-9) 2.0(-4) 3(-6) 1.2(-6) 
LF 1(-4) 0 0 1(-4) 0 0 
SGTR 2(-6) 0 0 2(-6) 0 0 

TOTAL 2.7(-4) 3.6(-5) 4.3(-5) 3.3(-4) 4.5(-6) 1.3{-5) 

GRAND 
TOTAL 3.5( -4) 3.5( -4) 

·Fixes for Unit 2 include: (a) reduced seismic fragility, (b) reduced lire vulnerability, and (c) antic· 
ipatory shutdown for hurricanes. 
··Fixes for Unit 3 are limited to reduced lire vulnerability. 

···INT '" Internal events excluding those characterized by loss of olTsite power. 
t LOSP '" Events limited to those characterized by loss of olTsite power (LOSP). 

tt RD '" External events characterized regional disasters (RD) (seismic and hurricane). 

Tr. 6961, at revised 71.)26 We need not struggle to resolve this minor 
discrepancy, however, because we are not accepting for purposes of our 
recommendations the estimates obtained using Bayesian statistics. 

Intervenors did not present their own estimates of the probability of 
core melt in testimony. They did, however, refer to the matter in their 
proposed findings where they pointed out that the Precursor Study per-

26 Both the Power Authority and the NRC StalT cite Licensees' Question 1 Testimony as giving the 
value. 5.0 x 10-5, for core melt frequency for Unit 3. (PA PF at 425·26; StaITPF at 209). That value 
was given in Licensees' Question I Testimony as originally filed on January 24, 1983. (Licensees, IT. Tr. 
6961, at 71, Table V·3). A revised Table V.3, submitted on February 6, 1983, however, showed the 
core melt frequency for Unit 3 to be 5.9 x 10-5 (revised page 71). 
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formed by Oak Ridge National Laboratories27 estimated that core melt 
accidents could be expected to occur with a frequency between one in 
every 222 and one in 588 reactor-years. (Int. PF, § 2, at 4.) The recipro
cals of these frequencies produce probabilities of 4.5 x 10-3 and 1.7 x 
10-3 core melt accidents at Indian Point per year (not per reactor-year). 
The greater frequency estimate was obtained from modeling which 
included the accident at TMI-2, the Browns Ferry fire, and the instru
ment power supply failure at Rancho Seco; corrective actions for these 
accidents have been taken at Indian Point and elsewhere. (Rowsome, tT. 
Tr. 8277, at 6.) If these three events are left out of the calculation, the 
precursor study estimate of the industry average drops to 7.7 x 10-4 per 
reactor-year. (Jd.) Applying this average to the two-reactor situation at 
Indian Point, we get 1.5 x 10-3• This value is, of course, very close to 
the lower bounding estimate, 1.7 x 10-3, that we calculated from the In
tervenors' figures. In his testimony addressed to Board Question 1.2, 
Staff witness Rowsome testified that Indian Point Units 2 and 3 are less 
likely to sutTer a severe core damage accident of the kinds that were sig
nificant in the precursor study, which was based on plants in the 
1969-1979 period. ([d. at 16.) 
. We conclude that the Intervenors' estimates, having been obtained 

from estimates that were applicable to the average reactor of the 1970's, 
are not appropriate for the Indian Point plants. We have already dis
cussed our reasons for accepting Stairs estimates over those of the 
Licensees. We therefore accept, for purposes of making our recommen
dations to the Commission, Stairs estimated core melt frequency of 3.5 
x 10-4 for each unit. 

In assessing the risk posed by serious accidents at Indian Point Units 2 
and 3, however, we believe that the Intervenors, rather than the StatT or 
Licensees, have taken the appropriate approach in that they expressed 
their estimated time to core melt accident in terms of both reactors, not 
per reactor. In our view, the risk that must be assessed in answer to 
Commission Question 1 is the risk to the population and property near 
Indian Point from the simultaneous operation of both units.28 Based on 
Stairs estimate of 3.5 x 10-4 per year as the probability of core melt at 
each of the two units, we calculate that the estimated probability of a 

27The "precursor study" refers to NUREG/CR·2497. "Precursors to Potential Severe Core Damage 
Accidents: 1969.1979, A Status Report" (June 1982). It was the subject of Board Question 1.2. It was 
not, however, introduced into evidence. 
281n NUREG'()880 Revision I For Comment (May 1983), the Commission changed the quantitative 

design objectives from risks per site to risks per plant, to avoid imposing a regulatory bias against multi· 
unit sites. (NUREG'()880 Rev. I For Comment, at 33.) We have been asked to evaluate the existing 
risk. That risk is clearly the sum of the risks for both plants. We consider that sum to be the operative 
number; therefore we are expressing our risk figures as that sum. 
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core melt accident occurring at Indian Point is 7 x 10-4 per year. To the 
extent that the Commission may consider it relevant, we note that this 
value is more than twice the design objective, 2 x 10-4, which would be 
applicable if we apply the proposed objective set forth in NUREG-0880 
Rev. 1 For Comment. 

In the subsequent review of risk estimates, we shall apply the principle 
that we adopted here with respect to core melt frequency. Risk must be 
assessed with respect to both reactors, not to Units 2 and 3 separately .. 

Risk/rom Serious Accidents at Indian Point Units 2 and 3 

Risk from accidents at Indian Point Units 2 and 3 can be expressed on 
both an individual and a societal basis. Individual risk is the likelihood 
that an individual in the vicinity of the station will be affected by a seri
ous accident at either unit. Societal risk expresses the effect on the popu
lation in the vicinity of the plant when a severe accident occurs. 
(Licensees, ff. Tr. 6961, at 10, 19.) Since individual risks can be dealt 
with more quickly than societal risks, we shall turn to that subject first. 

Individual Risks 

In order to determine accident consequences, and hence risk, release 
values (the amount of radionuclides released into the atmosphere) must 
be derived. The release values used by the Staff were the result of its 
containment analysis. The Staff used the CORRAL code with standard 
input assumptions (essentially those used in WASH-1400 and IPPSS) to 
derive the radionuclide release values from the plant damage states. 
(Meyer/Pratt, ff. Tr. 12,492, at II1.B-23-B-24.) The Staffs analysis, 
however, differed from that of the Licensees in several aspects. 

First, the Licensees utilized reduced source terms. Both the Licensees 
and the Staff agreed that the WASH-1400 methodology results in con
servative (i.e., overestimated) predictions of fission product releases. 
(Bernero, ff. Tr. 12,581, at 3; Stratton, et 01., ff. Tr. 8190, at 5.) 
However, Staff took the position, and we agree, that at present it is 
premature to attempt to calculate reduced source terms. Research is in 
progress to develop new models and to compile better data, and a deci
sion on reduced source terms should await the outcome of that effort. 
(See Bernero, ff. Tr. 12,581, at 4,11.) 

Licensees also made different assumptions with regard to hydrogen 
generation and burning. The Licensees postulated that the behavior of 
silver contained in the control rods will reduce the metal/water 
interaction. (Meyer/Pratt, ff. Tr. 12,492, at 53.) The Staff examined 
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Licensees' postulation and concluded that there were other accident pro
gression scenarios involving significantly more metal oxidation. The 
Staff based this opinion on tests performed at the Oak Ridge National 
Laboratory and on Sandia tests. (/d.) We find the Staffs position 
persuasive. 

Finally, the Licensees assumed that a coolable debris bed would be es
tablished if the reactor cavity were flooded, thereby preventing basemat 
penetration, and Licensees disregarded basemat penetration for dry
cavity cases because they assumed the containment would fail first from 
overpressurization. ([d. at 57-58.) The StafT, however, did not believe 
that a cool able debris bed could be guaranteed, and assigned probabilities 
to base mat penetration. ([d. at 58.) We find the Staff's approach more 
conservative. Accordingly, we accept the Staff's containment analysis 
and the resulting release values. These results are set out in Tables V 
and VI, on the succeeding pages. 

Staff witness Acharya presented graphs depicting estimates of risk to 
an individual from an accident at either Indian Point reactor, i.e., the 
per-site-year risk. (Acharya, fT. Tr. 8566, at III.C.A-30.) For the worst
case evacuation scenarios, "early reloc" and "late reloc, "29 StafT estimat
ed that the likelihood of early fatality ranges from 10-6 to 10-7 per site
year at less than one mile from the plant to 10-10 to 10-11 per site-year 
at a distance of 35 to 40 miles from the plant. (Acharya, fT. Tr. 8566, 
Fig. III.C.5t.) The Licensees estimated the likelihood of early fatality 
within one mile of the plant, expressed as an average individual risk,30 
to be 7.1 x 10-9 per reactor-year for Unit 2 and 6.4 x 10-9 per reactor
year for Unit 3 (Licensees, fT. Tr. 6961, at 31-32.) These values give a 
per-site-year risk of 1.4 x 10-8• The individual risk of early injury was es
timated by StafT to range between 10-6 and 10-7 at a distance of less 
than one mile to between 10-9 and 10-10 at a distance of 50 miles. 
(Acharya, fT. Tr. 8566, Fig. m.C.52.) Licensees estimated the risk of 
early injury to be 7.4 x 10-8 for Unit 2 and 2.1 x 10-8 for Unit 3, for an 
individual within one mile of the plant. (Licensees, fT. Tr. 6961, at 
31-32.) The per-site-year risk from these figures is 9.5 x 10-8• Staff's es
timate of latent cancer fatality risk, excluding thyroid cancer, for an indi
vidual exposed to radiation following a serious accident at Indian Point 
ranges from between 10-6 and 10-7 per site-year at a distance of less 

29 "Early reloc" assumed that a prompt evacuation was impossible and that individuals in the plume 
"footprint" remained there eight hours before leaving. "Late reloc" assumed that because of severe ex· 
ternal events, such as an earthquake or hurricane, individuals remained in the plume "footprint" with 
reduced shielding for 24 hours before leaving. In the case of early fatalities, supportive medical treat· 
ment was assumed to be unavailable. (Acharya, fT. Tr. 8566, at III.C.A-9-A-I0; Fig. III.C.S1.) 
30 Licensees' average individual risk was obtained from curves depicting estimated total risk from all 

modeled release scenarios. (Licensees, fT. Tr. 6961, at 92-94.) 

866 



TABLE V 
Summary of the Atmospheric Release Specifications Used in the Risk 

Analysis for Indian Point Units 2 (2758 MWt) and 3 (3025 MWt) 
(Acharya, ff. Tr. 8566, Table III.C.3) 

Duration Warning Elevation Energy 
Fractions of Core Inventory Released (II.) 

Release Time of of Time for of Release 
Category Release Release Evacua- Release· (10' Btu! Inor-
(RC) (hr) (hr) tlon (hr) (meter) hr) Xe-Kr ganlc Ib Cs-Rb Te-Sb Ba-Sr Ru(d La(d) 

RC·A 3 2.0 1 0 5 100 80 77 75 8.6 6.1 0.98 
RC·B 2 1.0 1 0 0.5 )00 70· SO 10 6 2 0.2 
RC·C 13 0.5 8 0 98 96 9.8 34 38 3.7 2.9 0.49 
RC·D 9.4 0.5 1 0 137 13 10 9.3 4.4 1.1 0.5 0.066 

00 
RC·E 12 0.5 1 0 180 85 10 8.1 6.4 0.92 0.56 0.086 Q'I 

-...I RC·F 3 0.5 1 0 180 14 7.8 6.2 4.9 0.71 0.43 0.066 
RC-G 2 8.0 1 0 0.3 100 0.2· 0.9 0.7 0.1 0.06 0.009 
RC·H 72 8.0 67 0 0 70 0.04· 0.1 0.1 0.01 0.007 0.001 
RC·I 2 8.0 1 0 0 0.05 0.0005· 0.001 0.001 0.0001 0.0001 0.00002 

• A IO-meter elevation, except for RC-H, is input to CRAC code to represent the mid-point of a potential containment break. 
b Organic iodine is not included unless explicitly stated. 
C Includes Ru, Rh, Co, Mo, and Tc. 
d Includes Y, La, Zr, Nb, Co, Pr, Nd, Pu, Am, and Cm. 
·Includes small fractions of organic iodine. 



TABLE VI 
Indian Point Release Category Frequencies 

(Events per Year) 
(Meyer/Pratt, ff. Tr. 12,492, Table III.B.3) 

Unit 2 Unit 3 
After Fix After Fix 

Release 
Category INT" LOSP" RD" INT LOSP RD 

A 0.0 0.0 7(-7) 0.0 0.0 3.5(-8) 
B 4.3(-7) 3.6(-9) 4.3(-9) 4.3(-7) 0.0 1.3( -9) 
C 1.2( -5) 6.4(-6) 1.7(-5) 1.2(-5) 6(-7) 4.8(-6) 
D 1.0(-6) 2.0(-9) 0.0 1.0 ( -6) 0.0 0.0 
E 1.6(-7) 0.0 0.0 1.0( -7) 0.0 0.0 
F 4.4(-6) 6.8(-7) 2.2(-7) 6.1(-6) 9.8(-8) 9.6(-8) 
G 2.7( -7) 3.6(-8) 4.3(-8) 3.3(-7) 4.5(-9) 1.3(-8) 
H 5.1 (-5) 1.2(-5) 2.2(-5) 6.3(-5) 1.4(-6) 6.2(-6) 
I 2.0(-4) 1.7 ( -5) 2.6(-6) 2.5(-4) 2.5(-6) 1.7(-6) 

3.S( -4) 3.S( -4) 

"For definitions orlNT, LOSP, and RD, see Table IV. 

than one mile to between 10-8 and 10-9 per year at a distance of SO 
miles. (Acharya, ff. Tr. 8566, Fig. III.C.S3.) The Staff estimated indi
vidual risk of developing fatal thyroid cancer to range from between 
10-7 and 10-8 per site-year at less than one mile to between 10-8 and 
10-9 at a distance of SO miles. (Acharya, ff. Tr. 8566, Fig. m.C.S4.) 
Licensees lumped all latent cancer fatalities, including thyroid, to get in
dividual risk estimates for Unit 2 of 6.2 x 10-8 per year and for Unit 3 of 
1.6 x 10-8 per year. (Licensees, ff. Tr. 6961, at 31-32') This gives a per
site risk of7.8 x 10-8• 

Staff believes that lethal exposures resulting from a severe accident 
would probably be limited to within a couple of miles of the reactors. 
(Rowsome/Blond, ff. Tr. 8771, at 9.) There is some inconsistency in 
Staff testimony with regard to how far from the site fatalities could be 
expected. Witnesses Blond and Rowsome testified that localized areas 
with high concentrations of radioactive fallout produced by adverse 
meteorological conditions during an accident could cause lethal expo
sures out to about 30 miles. (Id.) Witness Acharya's analysis, on the 
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other hand, projected latent fatalities as far away as 45 to 50 miles, albeit 
with a probability at that distance of only 10-8 to 10-9 per year. 
(Acharya, ff. Tr. 8566, Table III.C.12 and Figures III.C.53, -54.) To pro
vide a perspective for these distances, in Figure 1 we have reproduced a 
10- and 50-mile radius map for Indian Point, taken from the Con Ed 
Emergency Plan (attached as an exhibit to Con Ed Onsite Testimony, ff. 
Tr. 14,480, Figure 10.C-1.a). The 10-mile radius circle approximates the 
EPZ. The 30-mile distance referred to, supra, would fall midway between 
the 10- and 50·mile radii shown on the map. The 50-mile radius, as the 
map shows, includes all of New York City except the lower half of 
Staten Island: Staff estimates that 15,480,000 people live within 50 miles 
ofIndian Point. (RowsomelBlond, ff. Tr. 12,834, at B-15.) 

The NRC Staff presented testimony to compare the risk from the 
Indian Point reactors with the background of competing non-nuclear 
risks to the population within 50 miles of the plants. (Rowsome, ff. Tr. 
8780, at 2-3.) In its comparison, Staff used an annual average early fatali
ty risk due to plant accidents of 1.9 x 10-2 early fatalities per year. ([d.) 
(See Table VII, infra.) Based on a population of roughly 15 million 
within 50 miles of Indian Point and an average U.S. individual risk of 
accidental death from all causes of 5 x 10-4 per person per year, Staff es
timated that the background risk in the region is roughly 7500 accidental 
deaths per year. ([d.) Staff concluded that the contribution to risk of 
early accidental death posed by serious reactor accidents at Indian Point 
is roughly 2.5 parts per million of the background risk averaged over a 
50-mile radius of the plant. ([d.) Using a similar approach, Staff also 
compared cancer risk from Indian Point with background cancer risk for 
the population within 50 miles of the plant. Staff used an estimate for 
the latent cancer fatalities that result from serious accidents at Indian 
Point of 0.32 fatalities per site per year. (See Table VII, infra; the value 
results from summing 2.6 x 10-1 and 6.0 x 10-2 delayed cancer fatalities 
per year.) ([d.) This value compares with a background cancer fatality 
rate of roughly 28,500 persons per year within 50 miles of the site. 
Thus, the severe reactor accident contribution to the cancer fatality risk 
amounts to roughly 11 parts per million of the background risk. ([d.) 
These fatalities occur not in one year but over the approximately 40 
years after the hypothetical accident. ([d. at 5.) As a result of these 
comparisons, Staff does not see serious reactor accidents at Indian Point 
as potentially looming large against the background of competing risks. 
([d. at 6.) 
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FIGURE 1. Con Edison Emergency Plan (attached as an exhibit 
to Con Edison Onsite Testimony, ff. Tr. 14,480, Figure 10.e-l.a) 
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Meteorology and the Risk to New York City 

Testimony addressing the question of whether airborne radioactive 
material released by an accident at Indian Point could reach New York 
City was presented in response to Board questions by the Licensees' 
meteorologists, Ms. Linda Lomonaco for the Power Authority and Mr. 
Lester Cohen for Con Ed. (Lomonaco, Tr. 11,682, ff.; L. Cohen, Tr. 
11,714, ff.) Rebuttal testimony was presented by Mr. Daniel Gutman 
for UCS/NYPIRG and NYC Council, and an answer to the rebuttal was 
presented by Mr. Cohen for Licensees. (Gutman, fT. Tr. 15,164; L. 
Cohen, ff. Tr. 15,197.) The NRC StafT reviewed this testimony in its 
proposed findings on Contention 3.6, because that contention concerned 
whether the Indian Point emergency plans had adequately taken into ac
count meteorological conditions. (Staff's PF at 85-86.) In our view this 
testimony, is more relevant to the possible risk to persons in New York 
City from ~n accident at Indian Point than it is to the adequacy of 
emergency planning. Therefore, we shall consider testimony on valley 
and synoptic winds here. 

Air movement in the Hudson Valley near Indian Point is dominated 
by synoptic winds driven by storm systems during the months from 
November to April and by a low-level valley flow system during the 
months from May to October. (Lomonaco, Tr. 11,682; L. Cohen, Tr. 
11,714-15, 15,203-04; L. Cohen, ff. Tr. 15,197, at 2.) There are no daily 
observations of synoptic winds, as there are of valley flow winds, at 
Indian Point, but daily observations of wind at an altitude of 300 meters 
at J.F. Kennedy airport from 1960 through 1964 showed wind from the 
north 6 or 7% of the time on an annual basis. (L. Cohen, ff. Tr. 15,197, 
at 3-4; L. Cohen, Tr. 15,207.) Sixty-eight percent of the time annually 
the ,wind had a westerly component (SSW clockwise through NNW), 
25% of the time the wind was NNE clockwise to S, and 1 % of the time it 
was calm. (L. Cohen, ff. Tr. 15,197, at 4.) Valley flow is generated 
under conditions of weak synoptic pressure gradients by cool drainage 
downvalley, channeled by the mountainous terrain on the east and west 
banks of the Hudson River. ([d. at 2-3; L. Cohen, Tr. 11,714-15') This 
northeasterly valley flow (toward New York City) generally exists at 
night for eight to ten hours; about sunrise it dissipates and reverses, to 
become an upvalley, southwesterly flow. (L. Cohen, ff. Tr. 15,197, at 2.) 

Valley flow is strongly influenced by surrounding topography. ([d. at 
2-3; L. Cohen, Tr.15,204.) In the vicinity of Haverstraw Bay, about 
four miles south of Indian Point, northeasterly valley flow is diverted by 
High Tor Mountain and South Mountain on the west bank of the river. 
(Lomonaco, Tr. 11,682; L. Cohen, Tr. 11,720-24, 15,204') These obsta
cles turn the air flow toward the east, so that the wind has a westerly 
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component, or the valley flow may even reverse or go calm. (L. Cohen, 
Tr. 11,723-24.) However, a plume being transported by stable valley 
flow could proceed downriver after the diversion at Haverstraw Bay (L. 
Cohen, Tr. 15,204; Gutman, Tr. 15,180-81.) The record is 'not clear 
with respect to the relative frequency with which valley flow is diverted 
around High Tor and South Mountain to continue its downriver 
movement. The Intervenor's witness, interpreting results in the Indian 
Point 1982 meteorological update for the Final Safety Analysis Report, 
believes that 20 to 30% of low-level releases could be transported by 
valley flow to lower Westchester County or New York City. (Gutman, 
fT. Tr. 15,164, at 3; Gutman, Tr. 15,181.) Licensees' witness believes 
that the chance of a release reaching New York City is not substantial, 
because (1) New York has a high percentage of westerly component 
winds, (2) the probability of wind persistent enough to carry a plume to 
New York City is not substantial, and (3) highly persistent winds would 
enhance atmospheric diffusion and reduce ground-level concentrations. 
(L. Cohen, fT. Tr: 15,197, at 5.) 

Synoptic winds, which dominate in all but the warm months of the 
year, are little affected by topography ([d. at 3; L. Cohen, Tr. 15,204') 
With a strong synoptic wind, a plume would travel in almost a straight 
line, with Gaussian diffusion. (L. Cohen, Tr. 11,736.) Moreover, synop
tic winds are much more persistent than valley flow, making it more 
likely that a plume carried by synoptic winds would reach New York 
City. (Gutman, fT. Tr. 15,164, at 3.) The higher wind speed generally 
characteristic of synoptic winds, however, would tend to enhance the at
mospheric diffusion process. (L. Cohen, ff. Tr. 15,197, at 3.) 

Unfortunately, the record before us does not enable us to assign any 
quantitative estimate of the chance that meteorological conditions 
during an accident at Indian Point could result in radioactive material 
being carried to New York City. Although the probability of such trans': 
port is low, the record does show that it is possible that winds could 
transport such material from Indian Point to the City in the event of an 
accident. 

Indian Point Risks and the Design Objectives 

Staff compared its risk estimates with the quantitative design objec:' 
tives contained in the Commission's "Policy Statement of Safety Goals 
for the Operation of Nuclear Power Plants," published on March 14, 
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1983. (48 Fed. Reg. 10,722.)31 (Rowsome/Blond, ff. Tr. 12,834, at B-8-
B-9J The design limit addressing individual risk states that the risk of 
early fatality from a reactor accident to an· average individual in the 
vicinity of a nuclear power plant should not exceed one-tenth of one per
cent (0.1 %) of the sum of prompt fatality risks resulting from other acci
dents to which members of the U.S. population are generally exposed. 
([d. at B-l1.) Staff estimated that the expected values for early fatalities 
per site-year for individuals within llA miles of the plant (within roughly 
one mile of the site boundary) ranged from 7.46 x 10-4 after fix under 
Starrs most optimistic emergency response assumptions and 1.13 x 10-3 
after fix under Stafrs most pessimistic emergency response 
assumptions.32 For comparison, the non-nuclear risk to an average indi
vidual in the United States is a probability of 5 x 10-4 of accidental 
death per year, which translates into an expected 2.32 accidental deaths 
per year for the 4,642 persons residing within 1.25 miles of the site. (Id. 
at B-l1.) For the emergency response scenarios, "evac reloc/late 
reloc"33 without supportive medical treatment and "early rei Dc/late 
reloc" without supportive medical treatment, -the risks are 47% and 
49%, respectively, of the design objective. ([d. at B-12J With supportive 
treatment these two scenarios gave risks that were 34% and 32% of the 
design limit, respectively. ([d.) Thus, Starrs estimates of early fatalities 
resulting from accidents at Indian Point are consistently below the safety 
goal design limit. ([d. at B-13.) However, Staff is not certain that the 
plant risks are really below the design objective, because the uncertain
ties surrounding the estimates are larger than the margin by which the 
estimated risk falls below the design limit. ([d. at B-13-B-14J But Staff 
believes that even if the risk does exceed the design limit of 0.1 % of the 
non-nuclear background risk, it will still be only a few tenths of one per
cent of the background risk. ([d. at B-14.) 

31 The Commission's March 1983 policy slatement slates that the goals and objectives arc preliminary 
and subject to revision afier an evaluation period of two years. Slacr recognized that the design objectivC5 
In the policy statement arc not to be used for regulatory decisionmaking, but It considered a comparison 
of the quantitative design objectives with the risk assessment results in the Inslant case to be 
"illuminating, both for the case at hand and for evaluation of the proposed safety goals." 
(RowsomelBlond, cr. Tr. 12,834, at B-9.) We agree. 
32 These expected values can be translated Into individual risk by dividing by the population residing 

within 1.25 miles of the plant (4,642 persons). (RowsomelBlond, cr. Tr. 12,834, at B-II.) The calcula
tion yields 1.3 x 10-7 and 2.4 x 10-7, respectively. 
33 In our consideration of socielal risks, irr/ra. we determine that the "evac relocllate reloc" scenario Is 

reasonable for dry roads and good weather. 
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Societal Risk 

Societal risk can be quantified as the product of the accident probabili
ty and the conditional mean value of the societal consequences of the 
accident. (Acharya, ff. Tr. 8566, at III.C.A-16.) The conditional mean 
value of societal consequences is obtained from estimates of the magni~ 
tude of societal consequence under different sets of meteorological and 
environmental conditions, each having different estimated probabilities 
conditional upon occurrence of the accident. ([d. at III.C.A-14-A-16.) 
Societal consequences include: health effects on the population in the 
region around the reactors, expressed as the number of persons that 
would be injured and/or killed by an accident; the economic cost of off
site mitigation measures taken to minimize radiological impact on 
people and property; and land interdiction because of radioactive 
contamination. (Id.) , 

Both Licensees and the Staff have, for the most part, presented their 
societal risk estimates independently for Indian Point Units 2 and.3. 
(Licensees, iT. Tr. 6961, at 25; Acharya, ff. Tr. 8566 passim. See also 
Staff PF at 200-01.) As we indicated, supra, with respect to core melt 
frequency, it is inappropriate merely to express the risk from the Indian 
Point Station in terms of each unit. The risk from Indian Point is the 
combined risk from both units.34 Therefore, we find neither the Licen
sees' nor Staff's societal risk estimates acceptable as presented. We have 
also studied the testimony of Intervenors' witnesses Palenik and Beyea 
and the complementary testimony submitted by Staff and by Licensees 
in response to Board Question. 1.3, to determine whether the risk esti
mates that resulted from those efforts could be applied here. We have 
determined that those results are not adequate for use here; they will be 
evaluated later when we address Board Question 1.3. (See 
PaleniklBeyea, ff. Tr. 2900; Blond, ff. Tr. 8369; Potter, ff. Tr. 8346.) 
We have, however, found the Staff's statistical approach to estimating 
probability and its other analyses to be acceptable. Therefore, we shall 
add Staff's risk estimates for each unit to obtain our own estimates of 
the risks per site-year for Indian Point. (See Acharya, ff. Tr. 8566, at 
III.C.A-18-A-19J 

34 Frequently in the past. the NRC Staff has taken the position that the risk at multiple reactor sites 
should be calculated as the sum of risks from all units, to obtain a number representing the risk per site 
year. (See Leiter from Staff Counsel George E. Johnson to Licensing Board. Catawba OL Proceeding 
(October 25, 1982).) We assume this practice will change as a result of the Commission's recently 
issued policy statement, which said the Commission had decided that the quantitative design objectives 
should be applied on a per-resctor-year basis. (See our discussion, supra.) But as we have indicated, our 
charge is not to decide whether two reactors should be built. We have been asked to assess the risk of 
the continued operation of two existing reactors. That risk is the sum of the risks from both units. 
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For calculating our own estimates we have chosen the per-reactor-year 
estimates given in Tables III.C-6, -7, and -20 of Acharya's Testimony. 
(Acharya, ff. Tr. 8566.) 35 Tables III.C-6 and III.C-7 present risk esti
mates assuming two emergency response modes: "evac reloc" for all 
accidents initiated by events other than severe earthquake or hurricane, 
and "late reloc" for accidents initiated by an earthquake or hurricane. 
([d. 'at III.C.A-27-A-28.) Table III.C-20 gives risk estimates for each 
reactor based on the pessimistic assumption that the "late reloc" 
emergency response mode was applicable irrespective of the initiating 
event, i.e., regardless of whether the accident was initiated by an internal 
event or by an earthquake or hurricane, timely evacuation was 
impossible. ([d., Table III.C-20.)36 Our rationale for including the con
servative estimates of Table III.C-20 will be discussed, infra, when we 
evaluate the estimates and the assumptions behind them. 

The per-site-year societal estimates used by us were obtained by Dr. 
Acharya from conditional mean values of consequence categories for 
each'of the nine release categories analyzed by Staff. ([d., at III.C.A-16, 
-27.) The consequence mean values were multiplied by the correspond
ing release category probabilities, i.e., the accident probabilities based on 
the plants' current, or "after fix," status. ([d.) We have taken the total 
risk for each consequence category, which includes the contribution to 
risk from accidents caused by both internal and external events, and 
summed for both units to arrive at the risk per site-year for each conse
quence category. The results are presented in Table VII. The 
"reasonable" offsite emergency response referred to in the heading of 
the table is the one designated "evac reloc and late reloc," and the 
"pessimistic" one is designated "late reloc only." Our reasons for as
signing ,the terms "reasonable" and "pessimistic" will be given later, 
when we evaluate the risk estimates. 

Before discussing the results presented in Table VII, some wo~ds of 
explanation may be helpful to the reader. Early exposure results from 
external gamma radiation from the radioactive plume, from internal 

35 Tables II1.C·6, II1.C-7, and III.C-20 apparently give consequences out to 500 miles from the 
reactors, I.r., over the entire area spanned by the CRAC code. (See SoITer, IT. Tr. 8571, at 2-3; 
Acharya, IT. Tr. 8566, at Il.C.A-6.) We believe that these tables are more appropriate than those which 
give risks within only 50 miles. The StaIT also selected Tables III.C-6 and III.C-7 for the per·reactor risks 
It presented in its Proposed Findings. (StaITPF at 200-01.) 
36 "Evae relae" assumed that evacuation began two hours after warning and proceeded with an eITec

tive radial speed of t'n miles per hour. Shielding factors of everyday life were assumed before evacuation 
and beyond to miles. Persons outside the EPZ in areas of severe fallout contamination were assumed to 
be relocated 12 hours after plume passage; persons in areas of less severe but still significant fallout con
tamination were assumed to be relocated seven days after plume passage. "Late relae" assumed that per
sons within the EPZ remained there with no shielding for 24 hours after passage of the plume and were 
then relocated. (RowsomelBlond, IT. Tr. 8775, at 4-5.) 
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TABLE VII 
Societal Risk Estimates for Indian Point 'Units 2 and 3 for 
Reasonable and Pessimistic Offsite Eme~gency Responses 

Consequence Category 

1. Early Fatalities (Persons) 
a) wI Supportive Medical Treatment 
b) wlo Supportive Medical Treatment 

2. Early Injuries (Persons) 
a) wI Supportive Medical Treatment 
b) wlo Supportive Medical Treatment 

3. Population Receiving in Excess of 200 
Rem Total Marrow Dose from Early 
Exposure (Persons) 

4. Delayed Cancer Fatalities (Excluding -
Thyroid) from Early Exposure 
(Persons) 

'5. Delayed Cancer Fatalities (Excluding 
Thyroid) from Early and Chronic 
Exposures (Persons) 

6. Delayed Thyroid Cancer Fatalities 
from Early Exposure (Persons) 

7. Delayed Thyroid Cancer Fatalities 
from Early and Chronic Exposures 
(Persons) 

8. Total Person-Rem 

9. Genetic Effects (Cases) 

10. Cost of Off site Mitigation Measures 
(1981 Dollars) 

11. Land Area for Long-Term 
Interdiction (Sq. Meters) 

Risk per Site Year 

Evac Reloc Late 
and Reloc 

Late Reloc* Only~* 

1.9 x 10-2 3.8 X 10-2 

4.7 X 10-2 9.9 X 10-2 

1.6 X 10-1 2.4 X 10-1 

1.3 X 10-1 1.8 X 10-1 

1.7 X 10-1 3.0 X 10-1 

1.1 X 10-1 1.4 X 10-1 

2.6 X 10-1 2.9 X 10-1 

6.0 X 10-2 6.6 X 10-2 

6.7 X 10-2 7.2 X 10-2 

4000 4400 

1.0 1.1 

$450,000 $410,000 

5700 5700 

• Assumes "Late Reloc" for earthquake· and hurricane-initiated accidents and "Evac Reloc" for all 
other causes of accidents . 
•• Assumes "Late Reloc" irrespective of causes of accidents. 
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doses caused by inhalation of radionuclides in the plume, and from ex
ternal gamma radiation from ground contamination; the latter is as
sumed to be accumulated for seven days. ([d. at III.C.A-4.) Chronic 
exposure results from use of directly contaminated milk and crops and 
from long-term use of the contaminated environment; the latter assumes 
different pathways, such as ground irradiation, inhalation of resuspended 
radionuclides, and uptake in crops and milk via soil-to-root transfer'of 
radioactivity. ([d.) Chronic exposure would occur even where environ
mental decontamination measures are undertaken because of residual 
levels of contamination. ([d.) 

Supportive medical treatment is special medical treatment to persons 
who receive potentially lethal doses to the bone marrow from early expo
sure (above about 175 rem). To be effective it should be started within 
20 days of exposure. ([d.)37 With such treatment the lethality threshold 
is elevated from about 175 to about 300 rem to the total bone marrow. 
([d.) 

The number of early injuries without supportive medical treatment is 
less than the number with supportive treatment because without suppor
tive treatment more victims become fatalities (compare 2.a and b with 
1.a and b of Table VII). The cost of ofTsite mitigation measures is less 
under the "Late Reloc Only" scenario than under the "Evac Reloc/Late 
Reloc" scenario presumably because the emergency response assumed 
under" "Late Reloc" is minimal and hence less costly than under "Evac 
Reloc." ([d. at III.C.A-25, -33.) In any case, we see little, if any, signifi
cance in the difTerence; the 10% difference is almost certainly swamped 
by the uncertainties surrounding the estimates. 

Finally, the reader will note that we have expressed all risk estimates 
in Table VII with two significant figures. In going from Staff's estimates 
to our own, we rounded to two significant digits because of the uncer
tainties surrounding all the estimates. To do otherwise would, in our 
view, suggest a precision that we do not believe exists. (See Rowsome, 
fT. Tr. 8778; Acharya, ff. Tr. 8566, at III.C.A-20 ff.)38 

37 Con Ed, citing testimony by Licensees' witness Potter and Intervenors' witness Sholly, would have 
us find that supportive medical treatment need not be started for 20 days after exposure. (Con Ed at 
1·114.) But Mr. Potter testified that supportive medical treatment should be started in one to three 
weeks. and Mr. Sholly testified that it should be started within 20 days. (Potter, fT. Tr. 12,782, at 10; 
Sholly, Tr. 8412.) Further, Dr. Acharya testified that it should be started within 20 days, and Interve· 
nors' witness Dr. Geiger testified that accepted medical practice would not allow a 10· to 20·day delay In 
hospitalization and treatment of a person exposed to a potentially lethal radiation dose. (Acharya, fT. Tr. 
8566, at III.C.A-4; Geiger, Tr. 8527.) In light of the testimony in this proceeding. Con Ed's proposed 
finding clearly lacks basis in the record. We find that supportive medical treatment should be started 
within 20 days of exposure. 
38 Indeed, we have some doubt that we are justified even in expressing the figures with two, rather 

than one, significant figure. 
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Before trying to assess the significance of any of the risk estimates in 
Table VII, it is essential to have some understanding of the source and 
possible magnitude of the uncertainties that surround them. Therefore, 
we shall now endeavor to explore the uncertainties. 

Ul1certainties in the Risk Estimates 

Uncertainties in the risk estimates in Table VII derive from uncertain
ties in the risk assessments carried out by the Staff and Licensees. Those 
uncertainties or possible errors faU into four categories: (1) statistical 
uncertainties, originating in the fact that it is impossible to measure 
input parameters, such as component failure probabilities or human 
error probabilities, with precision; (2) modeling approximations that 
have to be introduced to make the predictive models tractable; (3) 
errors of completeness, or errors of omission, resulting from the fact 
that some failure mechanisms or accident scenarios are left out entirely; 
(4) computational errors in assembling the models. (Rowsome, fr. Tr. 
8778, at 5; Israel, et 01., fr. Tr. 7391, at 11, 13-14.) 

Statistical uncertainties are generally as likely to produce overestima
tion as underestimation of risk. (Rowsome, fr. Tr. 8778, at 6.) Statistical 
confidence limits for many of the accident frequency estimates were cal
culated by Sandia, using the Maximus method for calculating confidence 
bounds on system reliability. (Id.) For example, consider the probability 
of the Core Melt Without Containment Cooling estimate given in Table 
I. For Unit 2, the probability was estimated to be 6.1 x 10-7 per year; 
the Sandia estimates for the 95% confidence limits for that estimate 
are: lower, 1.0 x 10-9, and upper, 2.1 x 10-6• (Staff Ex. 6 at 5.2-2, 
Table 5.2-1.) Unfortunately, confidence limits do not reflect the uncer
tainties underlying the assumptions implicit in the estimates. Confidence 
limits can be interpreted only in the context of the random variation of 
possible data. (See id. at 3.1-7.) Thus, while confidence limits, levels, 
intervals, and belts tell us something about the uncertainty in estimates 
attributable to variability in the data used to calculate the estimates, they 
teU us nothing about the uncertainty attributable to erroneous assump
tions in modeling, modeling approximations, or omissions in modeling. 
Stafr believes that the uncertainties from the latter sources are likely to 
be far greater than the statistical uncertainty. (Rowsome, Tr. 7239-40.) 
We agree. 

Modeling approximations stem from the inadequacy of the probabilistic 
risk assessment models to perfectly represent reality. (Israel, et 01., fr. 
Tr. 7391, at 13.) Staff witness Rowsome testified that modeling approxi
mations are almost always made in the pessimistic direction and hence 
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tend to exaggerate the risk. (Rowsome, ff. Tr. 8778, at 7.) Two examples 
are the treatment of severe core damage as core melt and the treatment 
of partial failures of safety functions as outright failures. ([d.) Many 
PRA practitioners believe that the exaggeration of risk predictions 
caused by modeling approximations is compensated by errors of 
omission, but there is no reason to believe that this is always or precisely 
true. ([d.) In any case, the influence of modeling approximations on the 
bottom line risk predictions cannot be formally calculated. ([d.) 

Staff witnesses Meyer· and Pratt conducted sensitivity studies to gauge 
the effect of some specific uncertainties on risk estimates. (Meyer/Pratt, 
ff. Tr. 12,492, at III.B-46-B-51.) They varied key parameters which have 
large unknowns and uncertainties and noted the effect of these variations 
on the release categories and on the risk values for early and late 
fatalities. (Id.) The uncertainties they investigated involved the: (1) 
ability of hydrogen burns to fail the containment building; (2) contain
ment failure by overpressurization; (3) ability of a flooded cavity to es
tablish a coolable debris bed and thereby prevent base mat penetration 
by melted core; (4) ability of containment building fan coolers to per
form under the adverse environmental conditions of a severe accident. 
(Id.) 

The two uncertainties most significantly affected were that connected 
with hydrogen burn and that connected with overpressurization contain
ment failure modes. By increasing the probability of containment build
ing failure by a hydrogen burn from 0.03 to 0.30, the risk of late fatalities 
was increased by 40% for Unit 2 and 100% for Unit 3. The risk of early 
fatalities changed negligibly. By changing the probability of overpressuri
zation failure from 0.4 to 0.7, the risk of early fatalities was increased by 
45% for Unit 2 and 55% for Unit 3. Late fatalities increased 55% and 
60% for Units 2 and 3, respectively. (Id.) Risk results for the other un
certainties were little affected by changes in parameter values. Witnesses 
Meyer and Pratt further noted that, even in the case of late fatalities 
under the hydrogen burn failure mode for Unit 3, the risk of late fatali
ties was increased only by a factor of two. They believe that these results 
suggest that parameters associated with major uncertainties could vary 
by large amounts without having great effects on the final results. ([d. at 
III.B-51.) 

Errors of omission result from the intentional or unintentional omis
sion from the risk models of mechanisms that could contribute to 
accidents. (Rowsome, ff. Tr. 8778, at 7; Israel, et al .• ff. Tr. 7391, at 13.) 
Most errors of omission lead to the underestimation of accident likeli
hood and hence to the underestimation of risk. (Rowsome, ff. Tr. 8778, 
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at 7.) A few errors of omission may lead to an overestimation of risk. 
([d.) 

Perhaps the most serious intentional omission from the PRAs for 
Indian Point, as for all PRAs, is sabotage; we shall discuss this issue 
with respect to Indian Point below. Other mechanisms that could con
tribute to accidents and which are known to have been omitted from 
Indian Point risk assessments include: design errors that have not been 
revealed by documents or by in-service experience, effects of aging, 
steam generator overfill, cold shutdown events, willful violation of rules 
by plant personnel, and pressurized thermal shock.39 (Id.; Staff Ex. 6 at 
4.7-1; Weatherwax, ff. Tr. 7918, at 5-8.) Additionally, some contributors 
to accidents which have been analyzed in the PRAs may still contain 
errors of omission because of modeling inadequacies. Inadequacies exist 
in the modeling of operator diagnosis of accidents in progress, DC 
power supply failures, common mode failures due to plant maintenance, 
seismic hazard, hurricane and tornado hazard, and fire hazard. 
(Rowsome, ff. Tr. 8778, at 7; Tr. 12,870; Budnitz, ff. Tr. 7489, at 24-31, 
37-44; Buchbinder/Kubicki, ff. Tr. 7577, at 4-7, 27.) 

Staff witness Rowsome testified that more care has been taken in 
modeling the more likely and more severe accidents, so that most errors 
of omission relate to the less important contributors to risk. (Rowsome, 
ff. Tr. 8778, at 8; Tr. 12,869-70') Also, there are only a few accident sce
narios that bypass or fail containment quickly after an early core melt; 
most of the offsite risk originates in these accidents. There are many 
more core melt accidents in which the containment remains intact and 
cooled, and these accidents have comparatively minor offsite 
consequences. (Rowsome, ff. Tr. 8778, at 8.) Staff believes that errors 
of omission would most likely affect these well-contained accidents, pre
sumably because they are more' probable than the rapidly developing 
accidents that lead to containment breach. ([d. at 9.) Although Staff be
lieves that the great majority of the significant accident sequences have 
been identified and their likelihood correctly estimated, it recognizes 
that some ways in which faulted conditions can propagate among systems 
are quite subtle and hard to anticipate. ([d. at 12.) 

With respect to the consequence analysis,' the Staff identified other 
areas in which uncertainties exist because of lack of knowledge about 
the numerical values of many input parameters and because of modeling 
approximations. Included among these uncertainties are the magnitude 
of releases, dispersion of releases, duration and energy of releases, warn
ing time before evacuation, time of release and accident progression, 

39 Pressurized thermal shock is considered in detail under Board Question 1.4 and Contention 2.2(b). 
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emergency response effectiveness, dose-conversion factors and dose
response relationships, and decontamination of exposure pathways and 
deposition effects. (Acharya, ff. Tr. 8566, at III.C.A-19-A-25.) 

Computational errors, or arithmetic errors, could grossly distort the re
sults of risk analyses. (Rowsome, ff. Tr. 8778, at 12.) However, the 
Staff believes that a significant distortion due to arithmetic errors in 
either the IPPSS or Staff calculations would have been conspicuous in 
the comparison of the two studies and against the background of other 
PRAs. Consequently, Staff concludes that it need not rely on formal 
checking procedures to exclude the possibility that arithmetic errors are 
responsible for large distortion of the risk profile for Indian Point Units 
2 and 3. ([d.) 

Staff Position on Uncertainties 

The Staff did not attempt to formally calculate uncertainties in its risk 
calculations for Indian Point because for many sources of uncertainty, 
such as modeling approximations and errors of omission, it is impossible 
to derive a mathematical expression. ([d. at 2.) Staff's principal approach 
to the treatment of uncertainties was to give a qualitative account of the 
sources of uncertainty throughout the testimony. ([d. at 3.) Witness 
Rowsome, however, did endeavor to convert his subjective judgment 
into a quantitative expression of how great he believed the overall uncer
tainty to be. ([d. at 18-19.) Starting with his subjective estimates of the 
range of uncertainties surrounding the estimates of the likelihood of 
severe releases of radiation, of the quantity of fission products that 
might be released, and of the consequences of these releases, he arrived 
at a combined uncertainty for the Staff's risk estimates. ([d.) He testified 
that he "would be mildly surprised, but not very surprised" jf the StafT 
estimates of ofTsite radiological risks were too low by a factor of 40 or 
too high by a factor of 400. ([d. at 19.) 

Staff did not present risk estimates modified by these factors. To gain 
some perspective of the significance of this uncertainty, we have exam
ined how underestimating by a factor of 40 would affect certain results 
that we obtained in Table VII.40 For this purpose, we looked only at 
early and delayed fatalities given the "Evac Reloc/Late Reloc" emergen
cy response mode. Our calculations show that early fatalities without sup
portive medical treatment would be 1.9 persons per site-year, rather 
than 4.7 x 10-2 (tatter value from Table VII). Delayed cancer fatalities 

40 If Table VII values overestimate the true risks by a factor of 400, we would be quite relieved; we 
need not make those calculations to reach that conclusion. 
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(including thyroid) from early and chronic exposures would be 13.1 per
sons per site-year rather than 3.3 x 10-1 (2.6 X 10-1 + 6.7 X 10-2, from 
Table VII). Total fatalities would be 15.0 (without supportive medical 
treatment of persons exposed to potentially lethal doses early in the 
accident), as opposed to 3.7 x 10-1 (summation of values from Table 
VII). Technically, the design limit for Indian Point, based on Staff's cal
culation of the background cancer fatality rate per year within 50 miles 
of the plants, is 29 cancer fatalities per year. (Rowsome/Blond, ff. Tr. 
12,834, at B-15.) Staff testified that it would not be comfortable with a 
projected casualty risk as high as 29 deaths per site-year. (Id.) Nor 
would we be. But we note that even if Staff's projections are too low by 
a factor of 40, the fatality estimate of 15 is still well under the design 
limit. This is not to suggest, however, that we would be content with a 
risk estimate of even 15 fatalities per site-year. 

Financial Risks to Society 

We believe that Commission Question 1 asks for an assessment of 
overall risk, which in our opinion should include financial risk. 
Unfortunately, financial risk was not adequately litigated under Commis
sion Question 1. Licensees' testimony on Question 1 merely included 
two CCDF curves which related to financial risk. (Licensees, ff. Tr. 
6961, at 26, 26a.) Staff's Question 1 testimony did include figures that 
gave the financial cost of off site mitigation measures and the land area 
subject to long-term interdiction. See Table VII, supra. These figures do 
not, however, constitute a complete treatment of financial risk. And the 
Intervenors did little more than criticize IPPSS for omitting financial 
consequences. 

Staff did, however, provide testimony' on financial consequences 
under Commission Question 5. Because we believe the Commission 
desires some answer to this issue, we have drawn conclusions from that 
testimony; but we caution the Commission that the Staff's financial con
sequence testimony was little more than an aside to its Question 5 tes
timony and was not extensively cross-examined. 

The financial costs of a severe accident would include the following: 
cost of evacuation and other accident-mitigation measures; the value of 
agricultural products interdicted because of contamination; the costs of 
loss of services from regions that must be interdicted; the loss of value 
of real property that becomes contaminated; the costs of decontamina
tion of property and land; the loss of income resulting from temporary 
unemployment of relocated workers; loss of income because of disrup
tion of economic activity; costs of replacement power; and the cost of 
onsite cleanup. (Sholly, ff. Tr. 8398, at 29-30; Rowsome/Blond, ff. Tr. 
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12,834, App. 1 at 6.) In addition, Staff considered the costs of interdict
ing liquid pathways, I.e., routes by which people can be exposed to radia
tion released from a reactor via contaminated surface and ground 
waters. (Rowsome/Blond, ff. Tr. 12,834, App. 1 at 6; Codell, ff. Tr. 
8578, at 2.) Staff also attempted to assign monetary values to the health 
risks of an accident at Indian Point. (Rowsome/Blond, ff. Tr. 12,834, 
App. 1 at 3-5.) As a matter of philosophical principle we do not consider 
it fruitful, or reasonable, to attempt to monetize the loss of human life 
or injury. Therefore, we have not used Stairs monetized estimates for 
injuries and deaths.41 Our review and recommendations will be limited 
to economic considerations. 

The Stairs estimates of financial risks were obtained using the CRAC 
code. ([d. at 6.) The analysis was made for the after-fix plant design and 
the "evac reloc/late reloc" emergency response mode. Stairs results 
included, under the heading of "property damage" costs associated with 
evacuation, relocation, decontamination of offsite buildings and land, 
and costs associated with loss of services from regions or agricultural 
products that must be interdicted. ([d.) The costs of interdiction of 
liquid pathways were presented separately. Results are expressed in 
terms of expected loss in dollars per reactor-year. ([d. at 8.) The expect
ed cost of property damage for an accident at Unit 2 is $281,000 per 
year; the total cost of liquid pathway interdiction (via fallout plus via 
basemat melt-through) is $247,000 per year; total offsite cost of an acci
dent at Unit 2 is $528,000 per year. ([d.) For Unit 3, the expected prop
erty damage cost is $165,000 per year; liquid pathway interdiction expec
tation is $169,000 per year; the total is $334,000 per year. ([d. at 10.) In 
addition to offsite costs, there is the cost of onsite cleanup, which pre
sumably would be borne by the plant owners, the ratepayers, the utili
ties' insurers, and perhaps partly by the government (;d. at 6), and the 
cost of replacement power. Staff assumed that if one plant experiences a 
core melt accident, both plants would be shut down indefinitely, and 
that the cost of replacement power would be the same as that calculated 
for a shutdown order, roughly a net of $4.3 billion. Cleanup costs were 
estimated to be somewhere between $1 billion and S10 billion, so Staff 
based its financial risk estimates on a S3 billion onsite cleanup figure. 
([d.) Calculated from these bases, the expected losses in dollars per year 
were: for Unit 2, $1,510,000 for replacement power and $1,054,000 
for onsite cleanup; for Unit 3, SI,510,OOO for replacement power and 
S 1,060,000 for onsite cleanup. The total onsite expected losses per 

41 Monetizing fatalities may be an interesting intellectual exercise, but we have enough Inteltectual 
challenges in arriving at these recommendations without undertaking any of highly questionable value. 
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reactor-year and per site-year are as follows: $2,564,000 for Unit 2 + 
$2,570,000 for Unit 3 = $5,134,000 for the site. These figures give a 
total expected loss (offsite + onsite) from a serious accident of 
$3,092,000 for Unit 2 + $2,904,000 for Unit 3 = $5,996,000 for the 
site. If these estimates are accurate, the financial risk of the continued 
operation of the Indian Point plants is approximately $6 million per 
year, not including the cost of injuries and fatalities. 

Licensees' testimony consisted of two CCDF curves showing property 
damage risk in dollars as a function of frequency of exceedance per 
reactor-year. (Licensees, fT. Tr. 6961, at 26, 26a.) The economic impacts 
estimated by the curves included cost of evacuation, relocation, 
interdiction, decontamination, and crop impoundment, but did not in
clude onsite costs. ([d. at 28.) The computations were done using the 
model from WASH-1400 updated to 1982 dollars. ([d.) Other than the 
curves just mentioned, the only results given were estimates that the fre
quency of any property damage is no greater than once in 6700 reactor
years for Unit 2 and once in 17,000 reactor-years for Unit 3. ([d.) 

UCSINYPIRG witness Sholly criticized IPPSS for omitting financial 
consequence estimates. (Sholly, fT. Tr. 8398, at 28.) He also criticized es
timates computed with CRAC on the grounds that the financial conse
quence model in CRAC omits: (1) loss of property other than real 
estate, (2) costs associated with monitoring and decontamination of the 
evacuated population, (3) indirect costs such as compensation for health 
damages, (4) incremental costs of replacement power, and (5) indirect 
economic efTects associated with reduction in productivity of industries 
located outside the area directly afTected by the accident. In addition, he 
stated that CRAC gives incomplete treatment of (1) compensation for 
loss of income due to disruption of economic activity and (2) how cen
ters of production and economic activity vary in different directions 
from the site. ([d. at 29-30.) Sholly testified that he had reviewed the 
draft results in NUREG/CR-2723 42 and found that the estimated condi
tional financial consequences of an accident at Indian Point are larger 
than for any other site evaluated in the report. ([d. at 31.) 

The record presents us with little problem in accepting estimates of 
financial risks. Sholly provided no quantitative estimates of his own. The 
Licensees presented no integrated estimates of accident costs and did 
not include onsite costs in their calculations. The Staff's estimates are ap
propriate for our need; therefore, we accept the Staff's estimates of the 
financial cost of accidents, recognizing that as presented here they are 

42 The final version of NUREG/CR-2723. "Estimates of the Financial Consequences of Nuclear Power 
Reactor Accidents" was published in November 1982. 
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too low because we could not include costs related to injuries and 
fatalities. . 

Board's Estimates o/Cumulative Risks 

It is customary to express risk as an annual rate, either as the probabil
ity of casualty for an individual or the expected number of casualties for 
society as a' whole. Thus, one can directly compare automobile casualty 
risk with air travel risk or with nuclear plant risk. NUREG-0880 For 
Comment understandably uses this approach for evaluating the accept
ability of risks from nuclear plants. But for an individual living per
manently close to the plant, and for the population in the vicinity of 
Indian Point, is the per-site-year risk a valid estimate of the risk to 
which they are exposed? We think it is not. An individual who lives 
close to the plant permanently and the population in the vicinity of the 
plant are subjected to the annual risk year after year; their risk of expe
riencing casualties from an accident at Indian Point is the cumulative 
risk for the lifetime of the plants. Indian Point Unit 2 has 23 years of op
eration left before its license expires, and Unit 3 has 26 years left 
(Streiter, fT. Tr. 13,381, at 1.) Thus, an individual who lives permanently 
near the plants and the population in the vicinity of Indian Point will be 
at risk from both plants for 23 years and from Unit 3 alone for an addi
tional three years, assuming both plants continue to operate for the 
remainder of their licensed terms. 

We can calculate the cumulative risk to an individual, expressed as 
the probability of suffering a fatality during the lifetime of the plants, 
using generally accepted rules for calculating probabilities, as follows: 

Pr{F) = p + pq + pq2 + ..... + pq(n '- I) 

= p (1 + q + q2 + ..... + q(n - 0) 

(l) 

(2) 

where Pr{F) = the probability that an individual will sufTer a fatality re
sulting from an accident at the plants during the plants' lifetime, p = 
probability that an individual will suffer a fatality resulting from an acci
dent at the plants per site-year, q = (1 - p) = probability that an indi
vidual will not suffer a fatality caused by an accident at the plants per 
site-year, and n = number of years the plants will operate. 

Now in our calculation p is small and q is very large, i.e., q is very 
close to 1. To illustrate, suppose we take as an upper bound for the risk 
of fatality for an individual 1 x 10-6 (see p. 866, supra). Then q = 1.
(1 x 10-6) = 0.999999, and q(n -I) = 0.999978, for n = 23 years. Con-
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sidering the uncertainties in our figures, it is meaningless to retain six 
decimal places in our figures. Therefore, to simplify our calculations, we 
shall assume that in Equation (2) above the term (1 + q + q2 + ..... 
+ q(II - 1) I n, and let Pr(F) = np. In words, the cumulative individual 
risk over the lifetime of the plants is approximately equal to the per
site-year risk multiplied by the number of years the plants will operate. 
Analogously, we can estimate the cumulative societal risk. If the proba
bility value in a risk calculation changes by a given factor, the risk esti
mate changes by the same factor. (Acharya, ff. Tr. 8566, at III.C.A-20,) , 
Thus, we can estimate cumulative societal risks by multiplying the per
site-year risk estimates by n. 

The cumulative individual fatality risk is less than an order of magni
tude greater than the per-site-year individual risk. To ilIustrate, if we 
read Dr.· Acharya's graphs of individual risk to show the risk of early 
fatality as approximately 5 x 10-6, the risk of latent cancer fatality as ap
proximately 5 x 10-6, and the risk of latent thyroid cancer fatality as ap
proximately 5 x 10-', then the total individual fatality risk is roughly 1 x 
10-5• When we multiply this by n = 26 (assuming, for simplicity, that 
both plants will operate unti12009), we get 2.6 x 10-4• (See Acharya, ff. 
Tr. 8566, Figures III.C-51, -53, and -54,) 

Cumulative societal risk estimates resulting from our calculations are 
shown in Table VIII. Again, we have done the calculations for fatalities 
only, because in our view those are the consequence categories of great
est importance. Results in Table VIII are given for both the "evac 
relocllate reloc" and the "late reloc only" emergency response modes. 
The values were obtained by multiplying the appropriate per-site-year es
timates in Table ,VII by 23 years, to obtain the per-site-year estimates 
for the period when both units wilI be operating. To these values we 
added the products of the per-reactor-year estimates for Unit 3 multi
plied by three years, to account for the additional risk from operation of 
Unit 3 for 26 years.43 Even these cumulative risk values are well under 
the per-site-year risk design objective of 29 fatalities calculated by Staff 
from criteria in NUREG-0880 For Comment. Should the Staffs risk esti
mates be too low by a factor of 40, which witness Rowsome seemed to 
consider unlikely but not very unlikely, these cumulative risk estimates 
would jump to 332 for the "evac reloc/late reloc" scenario and to 384 
for the pessimistic "late reloc only" scenario. 

43 The per-reaetor-year risks for Unit 3 were obtained from Tables III.C-7 and III.C-20 of the Aeharya 
Testimony. rr. Tr. 8566. 
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TABLE VIII 
Cumulative Societal Risks from Lifetime Operation of 

Indian Point Units 2 and 3* 

Consequence Category 

Early Fatalities (Persons) 
wI supportive medical treatment 
wlo supportive medical treatment 

Delayed Cancer Fatalities 
(Excluding Thyroid) from Early 
and Chronic Exposures (Persons) 

Delayed Thyroid Cancer 
Fatalities from Early and 
Chronic Exposures (Persons) 

Total Fatalities from Early and 
Chronic Exposures (Persons) 
wI supportive medical treatment 
wlo supportive medical treatment 

Evac Reloc 
and 

Late Reloc 

4.5 X 10-1 

1.1 

6.3 

1.6 

8.3 
9.0 

Late 
Reloc 
Only 

9.1 X 10-1 

2.4 
7.0 

1.7 

9.6 
11.1 

·Based on an assumed operating lifetime (from 1983) of23 years for Unit2 and 26 Years for Unit 3. 

Evaluation 0/ Risk Estimates 

Acceptability o/the Estimates 

We indicated, supra, that we considered the risk estimates for the 
"Evac Reloc and Late Reloc" emergency response mode in Table VII to 
be reasonable and the risk estimate for the "Late Reloc Only" emergen
cy response mode to be pessimistic. We believe that the "Evac Reloc" 
model is reasonably realistic for good weather and dry roads, provided 
that the assumptions in the evacuation model with respect to human re
sponse factors, the adequacy of the road system, and emergency re
sponse are valid. The model provides for a two-hour delay in start of 
evacuation after warning. It takes the effective radial evacuation speed 
to be an average of Ilh miles per hour. It assumes shielding factors typi
cal of "everyday life"; this includes no shielding by automobiles from 
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gamma rays emanating from the plume and 50% shielding from gamma 
radiation emanating from the ground. Evacuees are assumed to move a 
total distance of 15 miles. When outside the EPZ, persons remaining in 
areas of high fallout contamination are assumed to remain there for 12 
hours before being relocated, and persons in areas of less severe con
tamination are assumed to remain there for seven days before being 
relocated. (Acharya, fT. Tr. 8566, Table III.C-2; RowsomelBlond, ff. Tr. 
8775, at 3-5.> 

We believe that the two-hour delay in the start of evacuation is 'proba
bly reasonable; it should provide sufficient time to allow for the initial 
preparation, location of family members andlor friends, running of 
errands, etc., by evacuees. We also believe that the l'h mile per hour ef
fective speed of evacuation is probably a reasonable assumption. It is the 
speed of a slow walk. (Potter, fT. Tr. 12,782, at 5.) Further, from the 
Board's own experience in commuter traffic in the Washington, D.C., 
area, we know that extremely slow traffic, moving in the Service Level 
F mode, usually moves at an average speed greater than l'h miles per 
hour. Also, we think it reasonable to assume that evacuees might travel 
a total of 15 miles from the site; indeed, this assumption is probably con
servative because many evacuees would probably travel much farther 
than 15 miles. The assumptions with regard to how long persons remain 
in areas contaminated by fallout after leaving the EPZ also seem 
reasonable; it would take some time for officials to locate and determine 
the extent of such areas, and then to efTect the relocation of people from 
the areas. The assumption that a car provides no shielding from airborne 
radioactive material may be slightly conservative; the assumption that 
the shielding factor from ground contamination would be 0.5 is probably 
reasonable. 

We also believe that the reduced capacity assumptions made by 
Parsons-Brinckerhoff for adverse weather conditions are probably rea
sonable for rain, fog, and slippery roads. (See our discussion of Conten
tion 3.3, in/ra.) We do not, however, consider them reasonable for 
severe winter storms which could make a timely evacuation impossible. 
(See our discussion of Contention 3.6, infra.) As we point out in the dis
cussion of Contention 3.6, an accident during or immediately following 
a severe winter storm could result in increased exposures because of 
delayed evacuation and the precipitation out of radioactive material by 
falling snow. Staff used the "Late Reloc Only" emergency response 
mode to account for accidents initiated by destructive external events 
that might also preclude timely evacuation, i.e .• earthquakes and 
hurricanes. Roads were assumed to be impassable for 24 hours, and the 
shielding factor was assumed to be reduced because of the destruction of 
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buildings. We believe that somewhat similar exposure conditions might 
result if an accident occurred simultaneously with a severe winter 
storm: evacuation would be delayed, and exposures could be increased 
if the snowfall carried radioactive material to the ground to create hot 
spots. (See discussion of Contention 3.6, infra.) Thus, we have deemed 
it appropriate to include risk estimates under the "Late Reloc Only" 
emergency response mode in Tables VII and VIII to account for conse
quences of accidents during severe winter storms. 

From the foregoing, we might conclude that the societal risks from 
the Indian Point reactors lie somewhere between the risk estimates 
under the "Evac Reloc/Late Reloc" modeling and those under the 
"Late Reloc Only" modeling, probably falling nearer the former. But 
before reaching such a conclusion, we must consider the uncertainties 
surrounding the estimates. 

E;jJect of Major Uncertainties 

Sabotage is a major omission from the risk assessments for Indian 
Point. It was not included in IPPSS; the Licensees directed the contractor 
not to consider it because of the difficulties involved and because the 
members of the PRA project team deemed it unwise to publish an analy
sis of sabotage risk in a document which was subject to full and open 
disclosure. (Kaplan, Garrick, and Bley, Tr. 7039-4S.) The advisability of 
not plaCing in the public record information relating to sabotage was ac
knowledged by most of the parties. UCS/NYPIRG witness Sholly was 
reluctant to testify about his knowledge with respect to the sabotage vul
nerabilities of nuclear plants. (Sholly, Tr. 12,779-80') UCS/NYPIRG 
witness Weatherwax testified that the inclusion of sabotage in PRAs 
would increase societal risk. (Weatherwax, ff. Tr. 7918, at S.) Licensees' 
witness Garrick, on the other hand, believes that a risk assessment of 
sabotage would probably eliminate the risk from it, although he does not 
think such results should be published. (Garrick, Tr. 7049-S0.) 

The record is unclear as to whether sabotage could, in fact, be 
modeled in a PRA. Licensees' witness Garrick believes that the risk 
from sabotage could be modeled in PRAs, and he indicated that Euro
pean PRAs are beginning to consider sabotage. (Garrick, Tr. 7045-46.) 
Staff, on the other hand, does not believe that the state of the PRA 
methodology can account for the likelihood of sabotage attempts. 
(Rowsome/Blond, ff. Tr. 7169, at 12.) Nevertheless, Staff acknowledged 
that some members of the Advisory Committee on Reactor Safety 
(ACRS) have urged Staff, over the last three or four years, to undertake 
the probabilistic risk assessment of sabotage. (Rowsome, Tr. 7192.) 
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Whatever the merits may be of not including sabotage in PRAs, and 
irrespective of whether PRA methodology could successfully analyze it, 
the fact that it has not been assessed with respect to Indian Point Units 2 
and 3 injects an error of omission into the risk estimates. How large an 
error this may be we cannot judge. Witness Sholly testified that sabotage 
could be a "sleeper," like the external events now known to dominate 
risk at Indian Point, whose unknown risk could also be a dominant con
tributor to overall risk. (Sholly, Tr. 12,778-79.) Witness Weatherwax 
pointed out that if the siting of the Indian Point plants did not make 
them less likely sabotage targets than other nuclear plants, then this risk 
is greater for the Indian Point plants than for most others in the country 
because of the high population near Indian Point. He also suggested that 
the Indian Point higher risk siting and media attraction might make 
them more attractive targets to saboteurs. (Weatherwax, ff. Tr. 7918, at 
5-6.) Absent more facts upon which to base an opinion, we can only con
clude that sabotage is an error of omission of unknown quantitative 
significance, about which this Board has concern, and which was not ac
counted for in the calculations that produced the risk estimates in 
IPPSS, by Staff/Sandia, or by us in Tables VII and VIII. . 

Wearout or component aging is another phenomenon which, because 
of the meager treatment given it in the PRAs, may contribute significant 
errors of omission to the risk estimates. IPPSS accounted for wearout 
with constant failure rate assumptions. (Bley, Tr. 7380-81.) In its 
analyses, Staff made no explicit accounting for wearout or break-in; 
rather, failure rate statistics since the plants went into service were treat
ed as though they were estimates of uniform hazard rates. (Rowsome,' 
Tr. 7242.) Staff took the philosophical position, in addressing Commis
sion Question 1, that it should attempt to calculate the risk at particular 
periods of time, viz., in 1981 before fix, and in 1983 after fix. (Id,) Be
cause it has projected neither future wearout effects nor the effect of 
learning, Staff believes that its risk estimates will become progressively 
less reliable the further in the future one goes. (Rowsome, Tr. 7243.) A 
generalized equipment failure rate curve would begin with a compara
tively high failure rate from break-in, blend into an exponential failure 
rate over a relatively long time frame, and then have a steep tail where 
wearout occurred. (Weatherwax, Tr. 7956-57.) UCS/NYPIRG witness 
Weatherwax believes that the Indian Point PRAs take into adequate ac
count the break-in and constant failure rate portions of the curve, but 
they have not accounted for the wearout portion of the curve. 
(Weatherwax, Tr. 7957-58.) He would expect that'to occur 15 to 20 
years into the plant's life. (Id,) Staff witness Rowsome testified that 'up 
to this time the risk from nuclear plants has decreased as experience has 
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accumulated, but he said we have no way to be sure that increasing un
derstanding of reactor safety will outweigh the effects of aging. Witness 
Rowsome believes that the risk will continue to decline, however. 
(Rowsome, ff. Tr. 8778, at 14.> 

We believe the record shows that the effect of aging of plant compo
nents has not been accounted for adequately in the PRAs. We are not 
convinced that accumulating experience will indefinitely outweigh the ef
fects of aging. We conclude, therefore, that equipment aging and wear
out constitute another error of omission, of unknown significance, and 
are not accounted for in our risk estimates given in Tables VII and VIII. 

The 40-fold higher risk estimates that we discussed on pp. 881-82, 
supra, were calculated on the basis of witness Rowsome's intuitive esti
mate that the StafT's risk figures are unlikely to underestimate the true 
risks by a factor of 40 or more. What weight shall we give them? We 
have not been inclined to accept other estimates based heavily on subjec
tive judgment, and we have no basis for believing that Rowsome's intui
tion is any better or any worse than that of other witnesses who have 
presented subjective testimony in this proceeding. Therefore, we cannot 
give great weight to the high estimates. But we found Rowsome to be a 
competent and thoughtful witness; since he would "not be very sur
prised" to find StafT's estimates too low by a factor of 40, we are not in
clined to dismiss the high estimates altogether. We think it possible that 
Staff could, in fact, have underestimated the risks by as much as a factor 
of 40. If so, the risks in Tables VII and VIII are underestimated by a like 
amount. On the other hand, because of the conservatisms built into 
StafT's estimates, the risks in StafT's testimony and in our ,Tables VII and 
VIII could be overestimated. In view of the known errors of omission, 
however, we doubt that the risk estimates in Tables VII and VIII are too 
high.44 In any case, we consider it prudent to consider the high estimates 
on pp. 881-82 as possible values which the parameters, the true risks, 
could assume. We recommend that the Commission do likewise. 

Societal Significance of Risk Estimates 

As a final matter in our evaluation of risk estimates for Indian Point, 
we wish to address an issue raised in the "Task Force Report on Interim 
Operation of Indian Point." The Task Force, having found that the 

44 Should ongoing research on source terms show definitively that the Starrs release estimates are. in 
fact, too high, then the resulting reduction in risks might overwhelm the effect of risk-increasing uncer
tainties such as errors of omission. It is premature to reach such a conclusion at this time. however. 
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Indian Point site was about an order of magnitude more risky than a typi
cal site but that the design of the plants was about an order of magnitude 
less risky than a typical design,45 said: . 

(I]t is reasonable to conclude that the two about cancel, that is, the overall risk of 
the Indian Point reactor is about the same as a typical reactor on a typical site. We 
recognize that such a comparison makes no explicit compensation for the Indian 
Point risk entailing notably higher consequences even if at lower probability than is 
typical. It is not unusual in risk aversion to demand lower risk as the potential conse- , 
quences increase - as the stakes get higher. Accordingly, one might argue that the 
probability should be more than a magnitude lower if the consequences can be a 
magnitude higher. 

(NUREG-0715, August 1980, at 40.) Therein the Task Force touched 
upon a fundamental problem in relying on risk estimates alone as a basis 
for making decisions. 

By considering only the integrated expected values, one may be 
beguiled by the mathematical elegance of the algorithm into thinking 
that more is known about the risk than is actually known. For example, 
consider an accident having a probability of 0.1 per year which results in 
10 fatalities; this accident has the same expected risk, one death per 
year, as an accident having a probability of I x 10-4 per year which re
sults in 10,000 fatalities. Risk estimates tell us that the accidents are 
mathematically equivalent. But are they societally equivalent? 

By focusing on expected risk values only, we may overlook other im
portant social and ethical considerations. To illustrate in terms of Indian 
Point, the 2.4 early fatalities listed in Table VIII for the "late reloc only" 
emergency response mode are not two real deaths; rather, that integrated 
number includes accidents at Uriit 2 that have a probability of about 1.5 
x 10-5 of causing two fatalities and accidents that have a probability of 
about 2 x 10-8 of causing 100,000 fatalities, plus accidents at Unit 2 that 
have a probability of about 4 x 10-6 of causing two fatalities and acci
dents that have a probability of about I x 10-8 of causing 100,000 
fatalities. (Acharya, ff. Tr. 8566, Figures III.C-14 and III.C-30.) We may 
assuage our anxiety about the high consequence accidents in this com
parison by their very low probabilities. Consider, however, the inter
m,ediate range of one of the CCDFs from which the foregoing risk 
values were taken. An accident at Unit 2 that causes 10 fatalities has a 
probability of about 1.3 x 10-5 and one that causes 100 fatalities has a 
probability of about 8 x 10-6• In view of the uncertainties surrounding 
these risk estimates, we would be surprised if 1.5 x 10-5, 1.3 x 10-5, and 

45 The Task Force report was issued prior to the Issuance of IPPSS and the Sandia Report. 
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8 X 10-6 are significantly different, yet the consequence magnitudes asso
ciated with them vary over nearly two orders of magnitude. Is an acci
dent that kills 100 persons of greater societal significance than an acci
dent that kills only two? The Task Force observed that it was not unusu
al in risk aversion to demand lower risk as the potential consequences 
increase. 

Insurance companies, whose profits depend on the use of expected 
risk values obtained in their actuarial analyses, often take the precaution 
of including in their policies provisions that limit their liability for very 
large accidents. By analogy, the NRC might we)) consider the potential 
consequences of low probability accidents at sites such as Indian Point, 
Zion, Limerick, and Salem, where the consequences of a severe accident 
would be greater than at most other sites, and - as the Task Force sug
gested- require that the risk decrease as potential consequences 
increase. Therefore, we recommend that the Commission factor into its 
deliberations the potential consequences of a low probability accident at 
Indian Point as we)) as the expected risk values that we have accepted in 
this report; such considerations, we believe, weigh in favor of adopting 
the measures we recommend for improving safety at Indian Point.· 

Conclusion 

In answer to Commission Question 1 and to Board Question 1.1, we 
conclude that the per-site-year risks posed by the Indian Point reactors 
may be somewhat greater than those presented under the "Evac Reloc 
and Late Reloc" column of Table VII. We believe that the risks may be 
greater than those values because the estimates under "Evac Reloc and 
Late Reloc" do not take into account the risk of accidents during severe 
winter storms. Such storms are virtually an annual' event in the Indian 
Point area. In addition, the risk estimates in Table VII do not take into 
account a number of recognized risk-increasing errors of omission, such 
as the risk of sabotage and the deterioration of equipment as the plants 
age. 

,We estimate that the per-site-year risk of all fatalities from an accident 
at Indian Point (sum of early fatalities and delayed cancer fatalities) is at 
least 3.5 x .10-1 person with supportive medical treatment and at least 
3.7 x 10-1 person without supportive medical treatment. The per
site-year risk of injuries is 1.6 x 10-1 person with supportive medical 
treatment and 1.3 x 10-1 without supportive medical treatment. In 

·See Dissenting Opinion, pp. 1019-8\. 
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addition, there is the risk of at least one case of genetic effects per site
year. There is a risk of population exposure of at least 4,000 person-rem 
per site-year. We estimate the financial cost of an accident at Indian 
Point, not including the cost of medical care of the injured to be at least 
$6 million per site-year. The cost of medical care undoubtedly would 
add to that figure substantially, but we have no basis for estimating 
those costs. 

The per-site-year risk estimates just presented are not, in our view, 
the only measures of risk from continued operation of Indian Point 
which the Commission should consider. We recommend that the Com
mission also consider the cumulative risk to society of operating the 
plants until their licenses expire. Based on license expiration dates of 
2003 for Unit 2 and 2006 for Unit 3, we estimate that the societal risk of 
early fatalities with supportive medical treatment is at least 4.5 x 10-1 

person and without supportive medical treatment is at least 1.1 persons. 
Delayed fatalities from cancers of all types resulting from early and 
chronic exposure as a result of an accident at the site are 7.9 persons. 
The cumulative risk to society of genetic effects is at least 23 cases. The 
cumulative financial risk of the continued operation of the plants is 
probably more than $147 million ($6 million x 23 years + $2,904,000 x 
3 years). 

In addition, we urge the Commission to give serious consideration to 
the potential costs to society of dangerous, low-probability accidents. 
Such accidents could, as Staff testimony has shown, result in fatalities 
that number in the hundreds or thousands. We are not suggesting by 
this that the Commission should apply the minimax principle in its 
deliberations. But we are suggesting that the Commission should not 
ignore the potential consequences of severe-consequence accidents by 
always multiplying those consequences by low-probability values .. 

With regard to Contention 1.1, which alleges high risks of health and 
property damage beyond the EPZ as far as the New York City metropoli
tan area, we do not consider these risks to be high. However, under cer
tain meteorological conditions, delayed fatalities from cancer appear to 
be possible almost anywhere in the city. Assuming the after-fix plant 
design and the "Early Reloc/Late Reloc" offsite emergency response, 
Staff witness Acharya gave figures from which we can calculate an es
timated total of 3.1 x 10-2 fatality per site-year at a distance of 20-25 
miles from the site and an estimated total of 1.91 x 10-2 fatality per site
year at a distance of 45-50 miles. 46 (Acharya, ff. Tr. 8566, Tables 

46 The evacuation assumptions are irrelevant beyond 15 miles rrom the plant. (See note 36, supra,) 
Hence, they have no effect on results at 20-25 and 45-50 miles. 
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III.C-18 and III.C-19.) Multiplying these risk estimates by 23 years to 
get cumulative risks47 we estimate the risk at 20-25 miles to be 7.1 x 
10-1 fatality over the lifetime of the plants and at a distance of 45-50 
miles from the site to be 4.4 x 10-1 fatality over the lifetime of the 
plants. We agree with the Staff that there are risks as far away as New 
York City, but the adjective "high" is not warranted. (Rowsome, ff. Tr. 
8780, ai 2.) We also agree that the average annual early fatality risk and 
delayed cancer fatality risk, as calculated by PRA, are very small frac
tions of the competing background non-nuclear risks. ([d. at 3,) 
Therefore, we reject Contention 1.1. Nevertheless, we think it important 
that the nuclear risks be considered by the Commission in its evaluation 
of our recommendations. 

B. Board Question 1.2: Significance of ORNL Report on 
Precursors to Accidents 

Board Question 1.2 asks: 

What bearing, if any, did the results reported in NUREG/CR-2497, "Precursors to 
'Potential Severe Core Damage Accidents: 1969-79, A Status Report" (1982), 
have upon the reliability of the IPPSS? For example, are there specific accident sce
narios at Indian Point whose probability may have been inaccurately estimated in 
light of the real·life data reported and analyzed in NUREG/CR-2497? 

The referenced report was published during the course of this proceed
ing and appeared to us to bear upon reliability perhaps not only of the 
Indian Point Probabilistic Safety Study (IPPSS) but of probabilistic risk 
assessments in general. To provide ourselves and the Commission with 
information on this matter, we directed the Staff and Licensees to re
spond to this question. Other parties were invited to do so, but no one 
else presented actual testimony on the question. 

Staff has pointed out several ways in which results of the precursor 
study can be used to check the accuracy of PRAs such as those for 
Indian Point. First, the precursor report calculates an industry average 
frequency of occurrence of severe core damage accidents. This frequency 
was compared with PRA-based predictions in an effort to assess the 
plausibility of the PRA results. Second, the precursor study listed those 
events that came closest to being actual core damage accidents. One can 
examine a PRA to see whether it gives adequate treatment to accident 

47 Acharya's results on incremental risks from spatial intervals are given in terms of per·site-year. 
Hence, we have not calculated the added risk that would result from the fact that Unit 3 is scheduled to 
operate for 26 years, three years longer than Unit 2. 
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scenarios like the ones found here. Third, the precursor study calculates 
an industry average probability-of-failure of some frequently challenged 
safety systems. These too can be compared with PRA predictions. 
Fourth, the precursor study' lists causes of system failures for those pre
cursors in which entire safety systems have been found to be disabled. 
One can verify whether the PRA gave adequate treatment to root causes 
of these failures. Lastly, one can examine the treatment given to those 
precursor events, if any, that occurred at the plant of interest. 
(Rowsome, ff. Tr. 8277, at 5.) 
, With regard to the first of these criteria Table IX gives predicted 
severe core damage frequencies as calculated by the IPPSS and the aver
age frequency from the precursor study averaged industry-wide over the 
years 1969-1979. 

Staff has examined those precursor events most closely associated 
with core damage. They include the accident at TMI-2, a fire at the 
Browns Ferry plant, and the failure of the instrument and control power 
supply at Rancho Seco. (Rowsome, ff. Tr. 8277, at 8.) 

With regard to the TMI-2 incident, the Staff believes that no PRA, 
including the IPPSS and the Staff's own analysis of Indian Point, has yet 
done a complete and thorough job of screening accident scenarios for 
cases in which operators might be misled into faulty diagnosis of the 
basic scenario. This is what happened at TMI-2. Thus, this possibility 
has not been really quantified in a reliable way. However, in the judg
ment of the Staff witnesses, such operator errors are "quite unlikely" 
today. (Rowsome, ff. Tr. 8277, at 11.) As for the Browns Ferry fire, the 
IPPSS and the Staff review did indeed include fire scenarios. The IPPSS 
found that in-plant fires contribute significantly to risk. (Rowsome, ff. 
Tr. 8277, at 12.) , 

TABLE IX 
Predicted Severe Core Damage Frequencies* 

. (Rowsome, fl. Tr. 8277, at 9.) 

Indian Point 2 

Indian Point 3 

IPPSS 

4 X 10-4 per year 

1 x 10-4 per year 

Precursor Study 

4.5 x 10-3 per year' 

(industry average, 
1969-1979) 

°The values presented here correspond to those In the first version of lPPSS (prior to Rev. I). They are 
appropriate here because the Precursor Study values were derived on the same basis. 
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The Rancho Seco incident, in which non-nuclear instrumentation suf
fered a loss of power, was the third important precursor in 
NUREG/CR-2497. Failures of power supplies were treated in detail in 
the IPPSS, and failures of individual control and instrumentation power 
supplies were treated by IPPSS as part of the analysis of the reactor trip 
event tree. (Rowsome, ff. Tr. 8277, at 13,) 

Most of the other precursors which NUREG/CR-2497 found impor
tant entailed either a loss of main feedwater or loss of offsite power. In 
the opinion of the Staff, the loss of feedwater and loss of offsite power 
are both treated adequately in the IPPSS. Further, the assessment of 
these failures is unduly pessimistic in the precursor report in the opinion 
of the Staff. (Rowsome, ff. Tr. 8277, at 14.) 

Table X gives a comparison between the IPPSS predictions and the 
precursor study's calculations of industry average probability of failure 
for some frequently challenged safety systems. 

As can be seen from these figures the probability of failure as calculat
ed in the precursor study is greater for the three systems listed than the 
IPPSS would predict. 

The last purpose of comparison with the precursor study, the identifi
cation of incidents at one of the two reactors that would be considered 
precursor events, yielded very little. According to Staff witnesses, one 
incident at each unit is included in the list of 169 precursor events for 
the decade of the 1970's. Neither incident was considered to be a signifi
cant event according to the precursor study. They were the loss of offsite 
power at Unit 3 on July 13, 1977, and the loss of a heat tracing circuit at 
Indian Point Unit 2 on November 26, 1978. (Rowsome, ff. Tr. 8277, at 

System 

High Pressure 
Injection 
(Small LOCA) 

High Pressure 
Recirculation 

Aux. Feedwater 

TABLE X 
System Unavailability Comparison 
(Probability of Failure on Demand) 

(Staff Ex. 6 at 2.4-22.) 

IPPSS 
IP-2 

1.2 X 10-4 

6.8 X 10-4 

1.9 x 10-5 

IPPSS 
IP-3 

1.4 X 10-4 

4.1 X 10-3 

1.5 x 10-5 
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Precursor 
Study 

8 X 10-4 to 2 X 10-3 

6 X 10-4 to 2 X 10-3 

1.1 X 10-3 



15.) It is Stafrs position that the differences between the precursor 
study and the IPPSS with regard to Indian Point predictions and industry 
average calculations from precursors are smaller than the error in either 
of these figures. (Rowsome, ff. Tr. 8277, at 10.) The Staff believes that 
the apparent difference in Table IX, between the IPPSS prediction of 
severe core damage and the core damage frequency inferred from the 
precursor study is not a significant matter. The Staff points out that 
there were only three incidents that contributed a bulk of the probability 
of severe core damage to the precursor study's figure. These were the 
TMI incident, the Browns Ferry fire, and the Rancho Seco loss of control 
power. As for the TMI incident, Staff points to substantial differences 
between the design of Indian Point and the design of TMI-2 as being 
matters that will ameliorate the threat of such an incident at Indian 
Point. Further, the lessons learned at TMI-2 have been used to reduce 
still further the probability that such an incident could occur at other 
reactors now. (Rowsome, fT. Tr. 8277, at 10, 11.) Nor does the Browns 
Ferry fire present an instance of extreme hazard to Indian Point. In-plant 
fires have been considered in the IPPSS, and in the period since the 
Browns Ferry fire, considerable advance has been made in reducing the 
risk of fires in nuclear power plants. (Rowsome, ff. Tr. 8277, at 12, 16.) 
There are also several reasons to believe that the Indian Point units are 
less vulnerable to instrument power supply faultS' than were plants like 
Rancho Seco. The main significance of the Rancho Seco event lies in 
the fact that one power supply fault could cause loss of main feedwater, 
disable or potentially disable the autostart of the emergency feedwater 
system, and blind the operators to the need to turn on either the 
emergency feedwater system or the emergency core cooling system. The 
Indian Point units have much better separation of power supplies for 
safety and nonsafety-related instrumentation. There are four redundant 
trains of such instrumentation; therefore, no one power supply fault 
could be as disruptive or dangerous as at Rancho Seco. (Rowsome, ff. 
Tr. 8277, at 13.) 

It is the Licensees' position that the data of the precursor study were 
well known to the IPPSS authors. (Kaplan, ff. Tr. 8244, at 4.) These au
thors analyzed the precursor study and found no need to redo any por
tion of the IPPSS. (Kaplan, ff. Tr. 8244, at 5.) Further, the Licensees' 
witnesses questioned the method by which the precursor study estimated 
severe core damage frequency. In brief, this method was as follows: ' 

The precursor study authors noted one severe core damage acci
dent (TMI-2) in 432 reactor-years of operation. In addition, they 
noted several other incidents, viz. the Rancho Seco loss of power, 
the Browns Ferry fire, and a number of incidents of lesser 
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importance, which were initiators or could have led to severe 
core damage. They weighted these other incidents according to 
their estimates of the conditional probability that each would 
have led to another severe core damage incident. They then 
added them together, and counted as a result approximately two 
incidents in 432 reactor-years. This procedure led to the value, 
one incident in 222 reactor-years, which they recorded. 

(Kaplan, ff. Tr. 8244, at 2.) Licensees believe that severe core damage 
frequency is a matter of so little relevance to the hazards which a reactor 
presents that differences in severe core damage frequencies such as 
those noted between the IPPSS and the precursor study do not represent 
a difference in hazard. Staff agrees with this latter point and emphasizes 
that even if Indian Point were subjected to a TMI-like severe core 
damage accident such an accident would almost certainly be well 
.contained. (Rowsome, ff. Tr. 8277, at 10.) Intervenors submitted neither 
testimony nor proposed findings on this Board question. 

Conclusion 

The Board is convinced that the precursor study does not necessarily 
suggest that either the IPPSS or the Staff analysis of Indian Point is sub
stantially wrong, nor does it confirm them. The data base for the precur-

.sor study (from 1969 to 1979) includes TMI; but much work has been 
done after TMI to reduce the probability of such accidents recurring . 

. Much has been learned since the Browns Ferry fire about fire protection 
for nuclear power plants. We believe therefore that the severe core 
damage frequency that the authors of the precursor study estimated is 
probably very pessimistic for today's reactors. The precursor study cal
culated from experience a large unavailability of certain safety systems 
compared with the predicted unavailability for those same systems in 
the IPPSS. The comparison contains only one truly startling difference, 
that of the auxiliary feedwater system on availability. The authors of the 
precursor study report that . 

The 1.1 x 10-3 estimate was derived from eight events in the nuclear industry. Of 
these eight, six could not occur at Indian Point due to design differences and two 
could possibly occur but did not significantly impact our revised auxiliary feedwater 
system on availability. 

(Staff Ex. 6 at 2.4-21.) 
We see some benefit in the fact that the IPPSS has been subjected to 

the type of scrutiny implied by the precursor study, but we see no 
reason to believe that the results suggest deficiencies in the IPPSS. 
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C. Board Question 1.3: . Beyea/Palenik Testimony 

Board Question 1.3 asks: 

What are the probabilities associated with the consequences presented in the tes
timony of Dr. Beyea and Mr. Palenik? 

This question was formulated in our Order of October I, 1982, be
cause the testimony presented earlier by Mr. Palenik and Dr. Beyea ad
dressed the consequences of a catastrophic accident at Indian Point with
out assessing the probabilities of occurrence of those consequences. The 
Palenik/Beyea testimony was submitted by a group of three Intervenors 
and one interested governmental entity as evidence on Commission 
Questions 3 and 4.48 It consisted of three parts: "Preliminary, Some 
Consequences of Catastrophic Accidents at Indian Point and Their Impli
cation for Emergency Planning," submitted June 7, 1982; "Supple
ments to Preliminary Testimony of June 7, 1982," submitted June 23, 
1982; and "Errata Sheets," submitted July 6, 1982. (See Palenik/Beyea 
and Palenik/Beyea Supp., ff. Tr. 2900,) In our Order of October I, 1982, 
we provided the opportunity for all parties to respond, at their option, to 
Board Question 1.3. Only the Licensees and the Staff responded. 
(Potter, ff. Tr. 8346; Blond, ff. Tr. 8369,) 

Palenik and Beyea estimated the consequences of a PWR-2 type of 
radioactivity release, close to the worst possible' type of release envi
sioned in' the Reactor Safety Study (WASH-1400). (Palenik/Beyea, ff. 
Tr. 2900, at 25,) According to these witnesses, WASH-1400 assigned a 
probability of between 1 x 10-4 and 1 x 10-6 to this type of accident. 
([d,) Palenik and Beyea consider this probability to be very uncertain at 
the present time. (Id,) In modeling the release, Intervenors assumed 
two time-invariant weather conditions, Pasquill stability classes D and 
E, two wind directions (north and south) and a four meter-per-second 
wind speed. ([d. at 28, 53, 56,) Health consequences were calculated for 
the population located outside the EPZ, at distances of from 10 miles 
out to SO miles from the reactors. ([d. at 28,) 

For the weather scenario with a northerly wind, blowing toward New 
York City, Palenik and Beyea estimated that there would result from 
short-term radiation exposure a total of approximately 6,000 to 50,000 
delayed cancer deaths (thyroid plus other cancers) in the 10- to SO-mile 

48 The parties sponsoring the testimony of Palenik and Dr. Beyea were the New York State Attorney 
General, the Union of Concerned Scientists and New York Public Interest Research Group 
(UCSINYPIRG), and the New York City Audubon Society. 

900 



zone. ([d. at 35.> In addition, they estimated that a total of 5,300 square 
miles of land would be interdicted. ([d. at 8, 40.) 

The Staff found it difficult to associate a probability estimate with the 
consequence estimates of Palenik and Beyea. (Blond, ff. Tr. 8369, at 2.) 
Witness Blond noted a number of differences in the modeling assump
tions used by Palenik and Beyea and those used by the Staff. In addition 
to the fact that a PWR-2 release is not specific for Indian Point, Staff 
modeled a spectrum of more realistic weather conditions which do not 
necessarily duplicate the time-invariant conditions assumed by the Inter
venor's witnesses. (Id.) Moreover, there were differences in the assump-

. tions with regard to emergency response, distance truncation, and 
health effects conversion factors. ([d. at 3.) Nevertheless, Blond noted 
that the PWR-2 release is more or less equivalent to Staff's release 
category A, the worst release category analyzed by Staff for the Indian 
Point units. By comparing the Palenik/Beyea results with Staffs 
CCDFs, and simply selecting from those graphs points that would be as
sociated with the Intervenors' figures, witness Blond assigned probability 
values to the Palenik/Beyea estimates. (Id. at 2-3; Blond, Tr. 8370.) For 
6,000 to 50,000 delayed cancer deaths, Staff gave the following corre
sponding estimates: 1 x 10-5 to 1 X 10-9 for Unit 2 and 5 X 10-6 to 
below 1 x 10-9 for Unit 3. (Blond, ff. Tr. 8369, at 3; Blond, Tr. 
8371-72.) Staff witness Blond testified that these estimates do not repre
sent Staff acceptance of the methods or assumptions used by Palenik 
and Beyea and, in his view, have little or no meaning. (Blond, ff. Tr. 
8369, at 3.) 

Using an approach somewhat similar to that employed by Staff, Licen
sees' witness Potter used the IPPSS analyses to obtain probability esti
mates for the Palenik/Beyea consequence estimates. (Potter, ff. Tr. 
8346, at 1.) He noted that the PWR-2 release corresponded, in 
consequences, to the IPPSS release categories 2 and 2RW. With the 
mean frequencies of these release categories and the probabilities of oc
currence of meteorological conditions required to distribute the released 
material over the New York City area, Potter calculated a probability cor
responding to one of the Palenik/Beyea estimates. ([d.) The estimate he 
selected for his probability calculation, however, was not the 6,000 to 
50,000 fatalities presented by Palenik and Beyea and used by Staff in 
deriving its probability estimates. Instead, the Licensees' witness select
ed 1,345 fatalities, which was the lowest value given (the low range for a 
one-day exposure with no precipitation) in Table ,3 of the PalenikiBeyea 
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testimony.49 ([d. at 2; see Palenik/Beyea, fT. Tr. 2900, at 30.) Potter 
added the contributions from both Units 2 and 3 to obtain a total proba
bility for this consequence of 5.5 x 10-6 per site-year. so (Potter, fT. Tr. 
8346, at 2.) Potter dismissed the higher estimates of Palenik and Beyea 
on the grounds that their assumptions with regard to health efTect con· 
version factors, evacuation times, and shielding were so conservative 
that they led to unreasonable overestimates. ([d. at 2_3.)51 

Intervenors' witnesses Palenik and Beyea did not provide conditional 
probability estimates for the consequences presented in their testimony. 
By referring to the' testimony of UCS/NYPIRG witness Sholly on Com
mission Question 5, however, we can obtain a conditional probability for 
latent cancer fatalities for a hypothetical SST-l release at Indian Point. 
(Sholly, ff. Tr. 12,730, App. C at C-8; see our Order (Transcript 
Correction) dated September 1, 1983 (unpublished).) The SST-l 
release is described in our discussion of Commission Question 5, infra; 
suffice it to say here that the SST-! release approximates the PWR-2 
release considered by Palenik and Beyea as well as Staff's release catego
ry A. From the curve for Indian Point on the graph of latent cancer 
fatalities in Sholly's testimony we read, for 6,000 fatalities, a conditional 
probability of about 4.3 x 10-1 per site-year. Multiplying this by the high 
estimate of a PWR-2 accident cited by Palenik and Beyea, 1 x 10-4 

(PaleniklBeyea, fT. Tr. 2900, at 25), we calculate the probability of 6,000 
fatalities resulting from a rapidly developing major release at Indian 
Point to be 4.3 x 10-s per site-year. For comparison, we can sum Staff's 
per-reactor-year estimates of the probability of 6,000 fatalities, given 
above, to get a per-site-year estimate of 1.5 x 10-5• We can make no 
comparison with the Licensees' estimate because their result is based on 
1,345 fatalities rather than on 6,000. 

The 4.3 x 10-5 per-site-year estimate that we calculated from the Inter
venor's figures is remarkably close to Staff's estimate (that we converted 
to a per-site-year basis) of 1.5 x 10-5• We recognize that both of these 

49 For their worst-case condition, Palenik and Beyea assumed that four days were required to evacuate 
the contaminated metropolitan area. (Palenik/Beyea, cr. Tr. 2900, at 28, 30.) 
so Witness Poller stated that he added contributions from both Indian Point Units 2 and 3 to get a 

"total frequency of 5.s x 10-6 per reactor·year." (emphasis added) (Poller, cr. Tr. 8346, at I.) We be· 
lieve "per reactor·year" is a lapsus calami. It seems clear that the result is a per-site·year estimate. 
SI According to POller, Palenik and Beyea assumed a health effects conversion factor three to five 

times higher than the mid·range estimates adopted by the majority of the Commillee on the Biological 
Effects of Ionizing Radiation (BEIR Committee) in the 1980 BEIR report (not just "a factor of five 
higher" (emphasis added) as Staff would have us lind; see Staff's PF at 224). Further, the ground 
shielding factor of 0.3 assumed by Palenik and Beyea is, according to POller. appropriate for a person 
who spends much time on the ground floor of a one· or two·story house and substantial time outside, as 
well; Potter thinks such a low shielding factor is inappropriate for a resident of New York City. (Poller, 
cr. Tr. 8346, at 2.) 
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values were obtained using very questionable approximations and dis
similar assumptions. Consequently. the estimates are surrounded by 
very great uncertainties, and we do not ascribe much probative value to 
them. 

D. Board Question 1.4: Pressurized Thermal Shock 

Board Question 1.4 asks: 

What risk to public health and safety is presented by the Indian Point plants through 
a chain of events including pressurized thermal shock (PTS) to the reactor pressure 
vessels? ' 

Pressurized thermal shock refers to an accidental cooldown of the 
water in a reactor vessel while the system pressure is maintained at a 
high level. A rapid cooldown of the inner surface of the reactor vessel 
causes thermal stresses in the vessel wall. These stresses combined with 
the pressure stresses may cause pre~existing small cracks to grow larger. 
Reactor vessel integrity could be lost by crack extension through 'the 
vessel wall. We invited all parties to address this matter, but only the 
Staff and the Licensees did so. 

The likelihood of crack growth under PTS conditions increases with ra
diation damage, a phenomenon that is understood and monitored. Reac
tor vessels lose some of their initial toughness or resistance' to cracking 
under neutron irradiation. Appendix H of 10 C.F.R, Part SO entitled 
"Reactor Vessel Material Surveillance Program Requirements" specifies 
that each Licensee must implement a surveillance program to monitor 
the changes in fracture toughness of materials in the reactor vessel belt
line region resulting from exposure to' neutron irradiation (Woods! 
Klecker, ff. Tr. 8700, at 2-3.) 

The quantity which is usea to measure susceptibility to brittle fracture 
is RT NDT, a so-called "Reference Temperature Nil Ductility 
Transition." This is a single reference temperature chosen in a defined 
way to represent the temperature at which the material toughness (I.e., 
its resistance to fracture) begins to increase rapidly with increases in 
temperature. At temperatures below the RTNDT, the material is signifi
cantly less tough than at temperatures above the RTNDT. As radiation 
damage occurs, RTNDT changes. This change is called ~RTNDT' To 
keep track of this change, surveillance capsules containing neutron 
dosimeters and representative samples of the vessel materials are placed 
inside the reactor vessel between the core and the vessel wall. Periodical
ly during the life of the facility capsules are withdrawn, the material sam
ples are tested to determine the change in properties, and neutron 
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dosimetry is performed to check the analytical predictions of neutron 
fluence. From surveillance test results for all plants, trend curves are de:' 
vel oped that predict the extent of radiation damage and elevation of 
RTNDT as a function of the neutron fluence and the chemical composi
tion of the steel. (Woods/Klecker, ff. Tr. 8700, at 2, 3.) RTNDT can be 
calculated for any given vessel at a given time in its life. The initial 
RTNDT of the material in question is obtained from tests run in accord
ance with ASME Code rules at the time of the vessel fabrication. 
ARTNDT is determined from the neutron fluence corresponding to the 
proper location in the vessel and the trend curVe that gives mean values 
of ARTNDT as a function of fluence and chemical composition. Margin 
is added to give a conservative value ofRTNDT. (Woods/Klecker, ff. Tr. 
8700, at 4.) The Staff has calculated values of RTNDT for Indian Poirit 
Units 2 and 3 and has found these units not to be among the plants of 
greatest concern with regard to pressurized thermal shock. Because of 
this finding, the plant owners have not yet been asked to submit their 
current estimates of RTNDT. (Woods/Klecker, ff. Tr. 8700, at 4-5.) lit 
addition to the Stafrs calculations from generalized curves, capsules 
from Indian Point Units 2 and 3 have been analyzed. The results of 
these analyses confirm the Staff's calculations. (Woods/Klecker, ff. Tr. 
8700, at 5.) 

The NRC Staff has developed a screening criterion for evaluating the 
acceptability of reactor vessels with respect to PTS-related risk. For axial
ly oriented welds the criterion is that RTNDT shall not exceed 270°F. 
For circumferentially oriented welds which are more resistant to crack 
propagation because of the greater stiffness of the vessel in that 
direction, the criterion is 300°F. For Indian Point Units 2 and 3 the 
270°F criterion is the governing one. (Woods/Klecker, ff. Tr. 8700, at 
6.) . 

The screening criterion was developed on the basis of both determinis
tic and probabilistic fracture mechanics calculations for a severe PTS 
event. Eight events have occurred in U.S. PWRs during a total ,of 350 
reactor-years of domestic PWR operation where the final fluid tempera
ture reached 350°F or lower. The Staff believes PTS could be a signifi
cant concern in this range. Using the actual pressure and temperature 
histories of those eight events as an input to a deterministic fracture 
mechanics code, the Staff performed a series of calculations using an as
sumed range of RT NDT values. From this series of calculations, the criti
cal R T NDT for each of the eight events was calculated. The critical value 
is that value at which for a vessel with higher RT NDT, the most sensitive 
size flaw would be expected to grow deeper during the event being 
considered; and for a vessel with lower R T NDT, none of the flaw sizes in 
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the code would be calculated to grow deeper during the event. These 
calculations, being deterministic in nature, assumed (1) that the RTNDT 
is exactly equal to the value stated, (2) that the coldest measured tem
perature exists at the weld in question, and (3) that a critical size flaw is 
also present at the worst location. The study was then expanded to in
clude the expected frequency and calculated severity of PTS events that 
have not occurred. This expansion was made using event trees and PRA 
techniques to obtain an approximate quantified result. A series of proba
bilistic fracture mechanics calculations was then performed which took 
into account such facts as that the actual material properties vary (the 
worst RTNDT is probably not present at the coldest point). Actual crack 
size and distribution also vary (the critical-size flaw is probably not pres
ent at the coldest point). In this way, a more realistic prediction of crack 
growth probability was made for the eight events that had occurred and 
for the more severe postulated events that had not occurred. . 
. The prediction of crack growth probability so obtained confirmed that 
2700 P is the appropriate screening criterion. A vessel ~aving an RTNDT 
of 2700 P would have a frequency of crack extension without arrest be
tween 10-5 and 10-6 per reactor-year. (Woods/Klecker ff. Tr. 8700, at 
6-8.) 

Staff also noted that all sequences which result in crack growth do not 
necessarily result in core melt. Although the exact fraction of those 
which do result in core melt cannot be quantified, it is certainly less 
than one. The core melt frequency due to PTS events must therefore be 
lower than the stated frequency of PTS-related crack extension. 
·(Woods/Klecker, ff. Tr. 8700, at 8.) 

Staff also pointed out that as of December 1981, Indian Point Units 2 
and 3 were at RTNDT values of 189°F and 21rF, respectively. The Staff 
also estimated that the PTS frequency decreases an order of magnitude 
for each 40° reduction in RTNDT. On that basis, as of December 1981, 
the pressurized thermal shock risk at Indian Point Units 2 and 3 is one 
or two orders of magnitude below the previously stated 10-s to 10-6 fre
quency of crack extension which would exist for a plant at the screening 
criterion. Further, it noted that at full power the RT NDT values would in
crease approximately 7°F per year. (Woods/Klecker, ff. Tr. 8700, at 9.) 
Although on this basis Indian Point Units 2 and 3 are sufficiently below 
the criterion for continued operation, the Staff is requiring that the 
plants take actions to reduce neutron flux at the pressure vessel wall and 
thus slow the rate of increase of RT NDT. Indeed a change in core con
figuration has already taken place both at Unit 2 (Lee, ff. Tr. 13,086, at 
1) and at Unit 3 (T. Meyer, ff. Tr. 13,091, at 3.) With the reduced neu
tron fluence, the NRC screening criterion will not be exceeded for 
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Indian Point Unit 2 during the life of the plant or for 40 years at an 80% 
capacity factor. (Lee, fT. Tr. 13,086, at 3.) For Indian Point Unit 3, the 
criterion will not be exceeded until the year 2005, four years before the 
plant license expires. (T. Meyer, fT. Tr. 13,091, at 4.) 

Licensees' witnesses testified that the IPPSS evaluated the frequency 
of a reactor vessel rupture using the same methodology and assumptions 
as the Reactor Safety Study (WASH-1400) and obtained a mean fre
quency of 3 x 10-7 per reactor-year for all types of vessel failure "which 
included those failures induced by transients (PTS)." (Richardson/Bley, 
fT. Tr. 8382, at 2.) They further asserted that the IPPSS and Reactor 
Safety Study results are based on data and judgments in a report by the 
Advisory Committee on Reactor Safeguards, that report being based in 
turn on data for fossil-fueled boiler drums. ([d. at 2.) Cross-examination 
of these witnesses, however, brought out that the applicability of fossil
fuel boiler data to the specific pressurized thermal shock sequence in 
nuclear power plants is far from assured. (Tr. 8387-90.) We note also 
that the report from which they obtained their data was issued in 1974. 
(Richardson/Bley, fT. Tr. 8382, at 5.) 

Conclusion 

In our view, the Licensees' testimony on pressurized thermal shock is 
far from completely reassuring. However, the StafT has convinced us of 
several things. First, a· reasonably reliable quasi-probabilistic treatment 
of the pressurized thermal shock sequence has been conducted in the 
course of setting screening criteria: Second, there is reasonable assurance 
that the probability of a core melt sequence due to pressurized thermal 
shock is very low - orders of magnitude below the total probability of a 
core melt sequence. Third, steps have been taken, by reducing the core 
neutron leakage, to reduce still further the small probability of pressur
ized thermal shock sequences presenting a hazard. In this Board's 
opinion, the answer to Board Question 1.4 is that the risk to public 
health and safety presented by the Indian Point plants through a chain of 
events including pressurized thermal shock contributes very little to the 
total risk. 

E. Commission Question 2 

Commission Question 2 asks: 

What improvements in the level of safety will result from measures required or 
referenced in the Director's Order to the licensee, dated February II, 1980? (A con
tention by a party that one or more specific safety measures, in addition to those 
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identified or referenced by the Director, should be required as a condition of opera
tion would be within the scope of this inquiry if, according to the Licensing Board, 
admission of the contentions seems likely to be important to resolving whether: 
(a) there exists a significant risk to public health and safety, notwithstanding the 
Director's measures, and (b) the additional proposed measures would result in a sig-

. nificant reduction in that risk.) 

Improvement in Safety Resulting from the Measures Required or 
Referenced by the Director's Order 

Only the Licensees and the NRC Staff submitted testimony on this 
question,52 and their testimony did not differ significantly. Each Licensee. 
and the Staff also filed proposed findings addressing Commission Ques
tion 2. Intervenors also filed proposed findings that purportedly ad
dressed Commission Question 2, but their findings addressed only the 
contentions admitted under Commission Question 2 and did not address 
the specific Commission Question. (See Int. PF 2-1 through 2-20.) 
With respect to Commission Question 2, therefore, there is ·no real 
d

. I 
Ispute. . 
, The measures required or referenced by the Director's Decision ad

dressed five concerns. First, changes were to be made in the conduct of 
operations, surveillance testing, and maintenance; these changes were 
intended to make transients less frequent, to make selected safety sys
tems more reliable, and to make emergency response more comprehen
sive and reliable. Second, changes were to be made to staffing; two 
senior reactor operators rather than one were to be required on each 
shift in each plant, and the pool of safety consultants available to the 
Licensees was to be expanded. Third, operators and onsite emergency 
response teams were required to take additional and accelerated training 
for severe reactor accidents and for normal operations. Fourth,' the 
margin by which the emergency core cooling system can limit core tem
perature excursions during large LOCAs was required to be increased. 
And fifth, specific studies were to be conducted to examine the suscepti
bility of the plants to severe accidents, in order to increase Licensees' 
understanding of the risk and to explore options for further risk 
reduction. (Rowsome/Hannon, ff. Tr. 6563, at 2.) 

The NRC Staff was not able to quantify the extent to which compli
ance with the Director's Decision reduces risk. A Staff witness did testify 

52 Licensees presented the testimony of Dr. Dennis C. Bley and Dennis C. Richardson. 
(Bley/Richardson. fT. Tr. 6442.) The NRC StafT presented the testimony of John N. Hannon and Frank 
H. Rowsome. (Rowsome/Hannon, fT. Tr. 6563.) 
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that risk reduction due to improvements in safety system design, su'rveil
lance tests, and technical specifications was estimated to be less than a 
factor of three. ([d. at 5.) The Staff was unable, however, to assess the 
risk reduction due to changes in staffing, staff training; and the study 
that was required, because: (1) the relationship of the likelihood of 
operator error under accident conditions to the details of staffing or staff 
training cannot be evaluated by existing risk assessment techniques; and 
(2) there have been other improvements that were not the result of the 
Director's Decision. ([d. at 4.) . 

The Licensees were also unable to quantify the extent to which the 
Director's Decision reduced risk at Indian Point. Licensees noted' that 
the measures required or referenced by the Director's Decision focused 
on reducing the risk of internal events. (B1ey/Richardson, ff. Tr. 6442, 
at 2.) While these measures have a positive effect on risk reduction, the 
overall risk at Indian Point is not significantly affected because the domi
nant accident sequences stem from the rare external events. ([d. at 2-3.) 

Based on this uncontroverted testimony, the Board concludes: (1) 
that the measures required or referenced in the Director's Decision had 
a small, positive effect on risk reduction; and (2) that the effect is not 
amenable to quantification, but is probably considerably less than an 
order of magnitude. 

Additional Measures 

Mitigative DeSign Features 

In addressing two other Commission Questions, 1 and 5, the Staff wit
nesses examined several potential design and operating changes intended 
to enhance the safety of these plants. (Meyer/Pratt, ff. Tr. 12,492, at 
III.B-29 et seq.; Rowsome/B1ond, ff. Tr. 12,834, Part C') No formal con
tention had been admitted advocating these changes, and only the Staff 
presented evidence on them. The changes are, however, of the nature 
of "specific safety measures in addition to those identified by the Direc
tor ... " and the Board feels that they are most properly dealt with here 
under Commission Question 2. 

The mitigative design features proposed were: 
1. To control combustible gases: an ignition system to control 

burning using glow plug igniters. 
2. To control building overpressurization: a passive containment 

building heat removal system, such as heat pipes. 
3. For prevention of basemat penetration: a system to flood the 

reactor cavity. 
(Meyer/Pratt, fT. Tr. 12,492, at III.B-29.) 
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Staff treated two cases in analyzing the contribution which these fea
tures could make; the analysis included both an "ideal" case and a 
"realistic" case. In the "ideal" case the features always worked when 
called upon and worked without interfering with any other features. In 
the "realistic" case the three features were assumed to work only 95% of 
the time when called upon. ([d. at III.B-30, 67-68.) 

There are several ways by which the ultimate risk reduction of these 
features can be gauged. One can, for example, examine the effect upon 
early fatalities or latent fatalities; and one can do so by calculating a 
CCDF, by calculating a curve expressing individual risk, or by calculat
ing an integrated CCDF, i.e., a societal risk value. ([d. at III.B-43.) Staff 
chose to calculate risk values for early. and latent fatalities. ([d.) The 
values obtained are reproduced here as Table XI. In this table, mitigation 
is accomplished by adding all three proposed design features, and the 
"realistic" and "ideal" cases are defined as above. 

TABLE XI 
Risk Effect of Mitigation Features l 

(Meyer/Pratt, ff. Tr. 12,492, at III.B-44.) 

Before Mitigation 

After Mitigation 
(realistic features) 

After Mitigation 
(ideal features) 

Before Mitigation 

After Mitigation 
(realistic features) 

After Mitigation 
(ideal features) 

Delayed Cancer Fatalities 
(per Reactor-Yr.) 

Indian Point Unit 2 

1.7 (-1) 

3.4 (-2) 

1.6 (-2) 

Indian Point Unit 3 

9.1 (-2) 

1.9 (-2) 

1.0 (-2) 

Early Fatalities 
(per Reactor-Yr.) 

1.5 (-2) 

7.7 (-3) 

6.6 (-3) 

3.8 (-3) 

1.3 (-3) 

9.5 (-4) 

I The "Before Mitigation" values aSSllme "Evac·Reloc and Late·Reloc" scenario with supportive 
medical treatment. (Se~ Table VII. supra.) 
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Staff also calculated the percentage reduction in each of these risk 
values. Those reductions are presented in Table XII. 

Because of existing uncertainties regarding the magnitude of hydrogen 
burns, the failure of the containment by overpressurization, the ability 
of a flooded cavity to cool the debris bed, the reliability of the fan 
coolers, and the reliability of a heat pipe system, Staff made a parametric 
study of each of these variables. ([d. at III.B-46-B-47.) The Staff 
concluded that the results were quite sensitive to' containment failure, 
and very sensitive to heat pipe failure. ([d. at III.B-47-B-51.) 

Staff pointed out that of the three mitigation features here combined, 
one, the cavity flooding feature, would actually increase risk if not ac
companied by a passive heat removal system. It would exchange the 
small risk attendant upon basemat penetration for an increase in poten
tial overpressure failure. ([d. at III.B-68.) Since, as observed supra, the 
operation of the passive heat removal system is both the prime uncer
tainty and the greatest sensitivity for this triad of fixes, we doubt that 
these design changes are advisable. Further, the only passive heat 
removal system specifically mentioned in the testimony, a heat pipe 
system, would involve a retrofit requiring multiple additional penetra
tions in the containment barrier. We do not believe it advisable to 

TABLE XII 
Percentage Reduction in Risk Values by Mitigation Features 

(Meyer/Pratt, ff. Tr. 12,492, at III.B-45.) 

Mitigation Strategy 
(realistic features) 

Mitigation Stragegy 
(ideal) 

Mitigation Strategy 
(realistic features) 

Mitigation Strategy 
(ideal) 

Risk Reduction 
(Delayed 
Cancers) 

Indian Point Unit 2 

80% 

91% 

Indian Point Unit 3 

80% 

90% 
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56% 

66% 
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recommend these design changes. This recommendation agrees with 
that of the Staff. (Rowsome/Blond, ff. Tr. 12,834, Part C at 12.) 

In the Stairs testimony on Commission Question 5, Staff witnesses 
also analyzed the fixes inspired by the IPPSS, making assumptions about 
the cash worth of human life (assumptions this Board is unwilling to 
make). (Rowsome/Blond, ff. Tr. 12,834, App. 1.) Staff also analyzed 
other possible actions (Rowsome/Blond, ff. Tr. 12,834, Part C) on the 
basis of the benefit/cost guidance in the Commission's proposed safety 
goals, i.e., $1000 per person-rem averted. (Rowsome/Blond, ff. Tr. 
12,834, Part C at 6.) By both standards, the IPPSS fixes represented sub
stantial savings. (Rowsome/Blond, ff. Tr. 12,834, Part C at 7-8.) 
However, Staff concluded that neither shutdown nor further plant 
design changes would be cost-effective. (Rowsome/Blond, ff. Tr. 
12,834, Part C at 12-16; and App 2.) 

Safety Assurance Program 

Staff did, however, recommend certain changes in the conduct of op
erations at Indian Point. In particular, Staff recommended that a Safety 
Assurance Program be established. (Rowsome/Blond, ff. Tr. 12,834, 
Part C at 16.) Staff felt that operator-management behavior has been in
volved in many important accident precursors historically, that the 
IPPSS has credited operator actions other than those in current 
procedures, and that a Safety Assurance Program of the type recom
mended will likely be cost-effective. (Rowsome/Blond, ff. Tr. 12,834, 
Part Cat 16-17.) The recommended program should entail: 

1. Review, and when warranted, revision of procedures for 
maintenance, surveillance testing, operations, technical 

. specifications, and personnel training to harvest the insights 
that can be obtained from the PRAs for better conduct of 
operations. 

2. ,The use of the PRAs as an evaluation tool to identify the im
portance to risk of patterns in failure data obtained at Indian 
Point and to evaluate the relevance to Indian Point of severe 
accident precursors at other plants. . 

3. Continued maintenance and use of the IPPSS as an operations 
management and design evaluation tool, including the imple
mentation of cost-effective risk-reduction concepts. 

4. Integration of the Safety Assurance Program into the conduct 
of operations. 

(Rowsome/Blond, ff. Tr. 12,834, Part C at 18-19.> 
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Some technical elements of the program which Staff recommended 
include: 

1. Formal calculations of quantitative measures of importance to 
risk for initiating events, systems, components, human interac
tions in maintenance, surveillance, and operations. Such fig
ures of merit bearing upon the importance to safety can be illu
minating in several ways: (a) they may reveal limitations in 
the PRAs; (b) they are useful in the training of operators and 
maintenance personnel; and (c) they are useful in the evalua
tion of procedures, technical specifications, and situations that 
may arise in plant operations. 

2. Fault Hazards Analysis applied to hypothetical errors in the 
conduct of maintenance procedures, surveillance procedures, 
normal and emergency operating procedures, and technical 
specifications. This constitutes a formal "what if' examination 
of potential human error in the conduct of operations. 

3. Where the importance-to-risk and the fault hazards analysis 
suggest that procedures may warrant improvement, the analysis 
should be extended to human error Failure Mode Effects Anal
ysis and changes, where plausibly cost-effective, should be in
stituted in procedures, technical specifications, operator 
training, system design, and/or control room simulator design 
as appropriate. 

4. Operations and maintenance personnel should be trained on 
the results of the studies into the importance-to-risk of their 
responsibilities, taught pattern recognition for the more vul
nerable plant configurations, or circumstances and diagnosis of 
the more important accident scenarios. 

5. From time to time the PRA quantification should be updated 
to reflect accumulated experience on the frequency of compo
nent failures, human errors, and initiating events. This effort 
can be made economical by employing the quantitative mea
sures of importance-to-risk to assess the significance of altered 
fault event frequency, so that comprehensive and burdensome 
recalculations of risk are rarely necessary. 

6. The Licensees, with the advice and consent of the Staff, 
should devise and implement criteria spelling out thresholds 
for corrective action and of reportage to the NRC of discoveries 
of less-than-expected system reliability, procedural adequacy, 
or greater-than-expected risk, where the IPPSS serves as the 
frame of reference. 
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7. The IPPSS models should be employed as a test bed to assess 
the importance to risk of events at other plants that meet the 
criteria to be considered precursors to severe reactor accidents 
in the sense of NUREG/CR-2497, which might potentially be 
relevant to Indian Point. 

8. The results of the importance-to-risk evaluations should be 
made available to the Licensees' quality assurance organiza
tion, NRR, and IE, not only to enable reviews to be made of 
its adequacy, but potentially for use in sharpening the focus or 
allocation of emphasis in the work of the QA and NRC audits. 

9. The IPPSS, and the assessments of importance-to-risk based 
upon it, should be maintained, and when appropriate, revised 
to make it a current, up-to-date evaluation tool. 

10. The Power Authority of the State of New York has underway a 
study of systems interactions at Indian Point Unit 3. This 
effort has been kept separate from the PRA endeavor, with the 
concurrence of the Staff. Nonetheless it may provide valuable 
insights on the strengths and weaknesses of the IPPSS in this 
important area. The Staff would like to see the IPPSS altered 
to reflect the effect of identified systems interactions at Unit 3 
before as well as after credit is taken for any alterations in plant 
design or operation triggered by the systems interaction study. 
This before and after fix recalculation of the risk will provide 
an important benchmark that will help to determine whether 
such a systems interaction study may be needed for Indian 
Point Unit 2 and in many other applications of reactor risk 
assessments. 

(Rowsome/Blond, ff. Tr. 12,834, Part C at 18-22') 
Staff admits the program would entail some startup costs, $1 million 

to $3 million, in fact. (Rowsome/Blond, ff. Tr. 12,834, Part C at 22-23.) 
But it would not be expensive thereafter. (Id.) 

We recommend that the Commission require Licensees to develop 
and implement a Safety Assurance Program embodying the elements 
above. Any Commission Order to that effect should not be highly 
prescriptive, but should permit the Licensees to develop a program that 
is tailored to each plant operations staff. The development should be ac
complished subject to the advice, consent, and oversight by the NRC 
Staff. 
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Tornado Risk Inquiry 

Although not raised by the Intervenors as a matter to be considered 
by us under Commission Question 2, the fact that Indian Point Unit 2 
has been recognized by the NRC StafT as being vulnerable to accidents 
initiated by high winds caused this Board to be concerned about the at
tention that has been given tornadoes as accident initiators at Unit 2. In 
response to Board questions asked of StafT witnesses, this matter was 
aired during the hearing. We address the subject here because it ap
propriately falls within the scope of the parenthetical statement by the 
Commission under Question 2. 

The largest contributor to latent fatality risk at Indian Point Unit 2 is 
severe hurricane winds which cause loss of AC power and eventual core 
melt. (Licensees, fT. Tr. 6961, at 33.) According to IPPSS, the mean 
probability of that event is 2.7 x 10-5 per year. ([d.) The second largest 
contributor to latent fatality risk is a tornado. which causes loss of offsite 
power plus loss of other safety-related equipment. The mean probability 
of this event was estimated in IPPSS to be 1.6 x 10-5 per year. ([d. at 
34.) Sandia considered the IPPSS probability of hurricane-initiated acci
dents to be too low, and suggested that the probability was 5.4.x 10-4 

per year. (Staff Ex. 6 at 3.2.5-1.) Sandia found the probability of a 
tornado-initiated accident of 1.6 x 10-5 per year to be reasonable. ([d. at 
3.2.6-1.) Staff witness Budnitz also concurred in the IPPSS estimate of 
tornado-initiated accident probability. (Budnitz, fT. Tr. 7489, at 39.) 

The StafT considers the hurricane risk for Indian Point 2 to be suffi
ciently great to require a technical specification that requires certain ac
tions in the event that a hurricane approaches the New York coast. 
(Budnitz, Tr. 7519.) But the StafT has not made a judgment that the risk 
from tornadoes requires protective actions at Indian Point Unit 2 in the 
event that the National Weather Service issues a tornado watch or tor
nado warning for the Indian Point area. (Tr. 7520.) A much greater 
warning time is available for a hurricane than for a tornado; presumably 
after a tornado warning is announced there could be only a matter of 
minutes in which to efTect protective actions. ([d.) Thus, there is some 
question whether a significant gain in protection would be achieved by 
initiating shutdown in the event of a tornado warning for the Indian 
Point area. (Tr. 7522-23.) Nevertheless, witness Budnitz testified that 
even a short period of shutdown before a tornado struck the plant would 
be better than having the plant running at the time. (Tr. 7521.) 

In view of the infrequent occurrence of tornado watches and tornado 
warnings in the Indian Point area, and in view of the large contribution 
of a tornado-initiated accident to the latent fatality risk from Indian 
Point Unit 2, we believe that the risk reduction might ofTset the cost to 
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the utility of taking protective action in the event of a tornado watch or 
warning. Therefore, we recommend that the Commission direct the 
Staff to investigate thoroughly whether Indian Point Unit 2 should be re
quired to take appropriate protective action if the National Weather Serv
ice issues a tornado watch or a tornado warning for the Indian Point 
area. The investigation should, in our view, distinguish tornado watches 
from tornado warnings.SJ 

F. Contentions 2.1(a) and 2.1(d): Filtered Vented Containment 
System (FVCS) and Separate Containment Structure (SCS) 

Contention 2.1 (a) states: 

A filtered vented containment system for each unit must be installed. 

Contention 2.1 (d) states: 

A separate containment structure must be provided into which excess pressure 
from accidents and transients can be relieved without necessitating releases to the 
environment, thereby reducing the risk of containment failure by overpressur
ization. 

Licensees, Staff, and Intervenors (UCSINYPIRG) presented testimo
ny on these contentions and all submitted proposed findings. 

As originally proposed by the Intervenors and formulated by the 
Board (Memorandum and Order (Formulating Contentions, Assig-ning 
Intervenors, and Setting Schedule), LBP-82-34, 15 NRC 895 (1982), 
Contention 2.1 had four parts. In addition to advocating the above addi
tional safety features, the Intervenors had urged that the plant operating 
conditions be rewritten to require a "fully operable complement of 
safety-grade and/or safety-related equipment." ([d. at 898.) They also 
would have had the plant install a "core catcher," a device intended to 
prevent basemat melt-through in the event of a core melt accident. The 
careful winnowing process mandated by the Commission in its July 1982 
Order (CLI-82-15, 16 NRC 27) ultimately resulted in our dropping 
those two parts of this Contention. (Memorandum and Order 
(Formulating Final Contentions Assigning Intervenors and Setting 

SJ In making this recommendation, we are mindful that the Director of the Office of Nuclear Reactor 
Regulation, in the Director's Decision under 10 C.F.R. § 2.206 (DD·80-5, 11 NRC 351 (1980», 
concluded that the diesel generator building of Indian Point Unit 2 was "less susceptible to high winds" 
because of surrounding buildings and hillsides. This conclusion is no longer warranted, we believe, be
cause tornado research by T. Theodore Fujita at the University of Chicago has shown that tornado fun
nels can track up and down steep hillsides or even walls of steep ravines. (Budnitz, Tr. 7562.) We doubt 
that the protection from tornado winds perceived by the Director in fact exists. 
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Schedule) LBP-82-105, 16 NRC 1629 (1982).) As litigated, only the 
FVCS and SCS portions of the contention remain. 

The Intervenors' position is straightforward: Only core melt acci
dents are substantial contributors to public hazard (Sholly/Thompson, 
ff. Tr. 6147, at (3); about all that can be done has been done to reduce 
the probability of a core melt, yet that probability remains high (/d. at 
5-6); and only a mitigation feature of the sort represented by a filtered 
vented containment system or separate containment system can reduce 
the risk to public health and safety substantially. Licensees and Staff 
agreed that it is core melt accidents that dominate risk. (Rowsome/ 
Blond, ff. Tr. 7169, at 4; Bley/Richardson, ff. Tr. 6280, at 3,) However, 
Licensees pointed out that this is so because "it is only such accidents 
which provide even a theoretical mechanism for releasing a large fraction 
of the radioactive inventory from the core." (Bley/Richardson, ff. Tr. 
6280, at 3,) We note that, under any circumstances, calculations by both 
the utilities and the NRC suggest that the single greatest risk contribu
tion comes from core melt and slow overpressurization of the contain
ment building by steam and noncondensibles to the point where the con
tainment building structurally fails. (Meyer, ff. Tr. 6692, at 3.) It is of 
course precisely this sort of accident that FVCS or SCS would be de
signed to mitigate. 

Intervenors argued that the practicality of both of these systems has 
been proven. For the filtered vented containment system, they pointed 
out that Sweden will require it at Barseback (Sholly/Thompson, ff. Tr. 
6147, at 15-16); that the Clinch River Breeder Reactor design will have 
it (id. at 16); and that the cost would not be excessive, amounting to a 
few tens of millions of dollars (id. at 18-20; Thompson, Tr. 6184). 

Intervenors were also quite sanguine about the safety improvement 
from a filtered vented containment system. (Sholly/Thompson, ff. Tr. 
6147, at 16, 17 and 18.) Intervenors cited Staff-supported studies of fil
tered vented containment that calculate large reductions (about a factor 
of three to ten) in such measures of risk as potential latent fatalities and 
early fatalities. (/d. at 16, 17.) Similarly, they noted a reduction in the 
probability of severe radioactive release as calculated by NRC contractors 
of up to a factor of 100. ([d. at 17.) They pointed out that calculations by 
Staff contractors indicate that in some cases separate containment sys
tems would have a similar impact. ([d. at 16.) The cost of these systems 
would be similar to that for a filtered vented containment system. ([d. at 
18-19.) 

Cross-examination of the Intervenors' witnesses led them to concede 
that there were failure modes that could be aggravated or exacerbated by 
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the presence of a filtered vented containment system or a separate con
tainment system. (Tr. 6167, 6178.) While the Staff-supported .research 
cited by the Intervenors' witnesses may have taken some account of the 
chance that one of these mitigating systems might fail (Shollyl 
Thompson, ff. Tr. 6147, at 18), it is not apparent to the Board that the 
figures presented by the Intervenors' witnesses took complete account 
of any exacerbating effect the systems might have .. 

It is the StaWs position that both mitigation and prevention are rea
sonable approaches. The question as to which one should be preferred 
depends on very complex factors. (Meyer, ff. Tr. 6692, at 4-5.) These 
factors include engineering feasibility (i.e., whether a practical system 
can be engineered and built to meet the functional requirements); the 
expected risk reduction (i.e., the total reduction resulting from the miti
gation feature; the cost of any feature that may be added); the existing 
risk to the public before the feature is added; and certain trade-offs be
tween prevention and mitigation measures when they both result in 
similar risk reduction values. ([do' at 5.) 

Staff examined the potential effectiveness of an FVCS for three 
classes of overpressurization events: rapid overpressurization (result
ing for example from a hydrogen burn); moderate rate overpressuriza
tion (resulting for example from a primary system blowdown and 
molten core reaction); and gradual overpressurizations (resulting for 
example from core-concrete interaction or long-term decay heat). Staff 
concluded that an FVCS cannot accommodate rapid overpressurizations 
and would therefore be ineffective in preventing containment failure by 
rapid pressure events. An FVCS could, however, be designed to accom
modate moderate and gradual overpressurizations. ([d. at 7.) 

Staff witnesses cautioned, however, that an FVCS can fail or, even if 
it works correctly, can cause failure of other safety features by adverse 
systems interaction. Furthermore, inadvertent operation could release 
radionuclides when they might not have been otherwise released. Staff 
noted three FVCS systems interactions in particular that had been identi
fied as important: (1) premature venting could negate the containment 
spray injection system function (that function is normally activated by 
containment overpressurization), or if the containment spray injection 
system actuates after the FVCS has removed most of the non
condensible gases, the resulting vacuum could damage the containment; 
(2) a rapid depressurization of the containment building by FVCS could 
cause the sump water to flash and the containment spray recirculation 
system and low pressure recirculation system may thus fail; and (3) the 
FVCS could affect the ability of the emergency core injection systems to 
keep water in the core even with those systems working. ([d. at 8.) 
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Cross-examination of Intervenors' witnesses also elicited the fact that 
malfunctions of a containment venting system could increase the proba
bility of core melt. (Thompson. Tr. 6174-75.> 

All things considered, however, StafT believes that a risk reduction as 
large as a factor of five could be achieved for both units using a FVCS. 
(Meyer, fT. Tr. 6692, at 13.) However, such a system would have to be 
designed to mitigate the consequences of accidents initiated by external 
events such as seismic events, hurricanes, tornadoes, or floods. ([d. at 
12.) According to risk reduction ratios derived from specific risk analyses 
performed by the StafT, the risk reduction would be largest at Indian 
Point if latent fatalities are the risk measure, but not as large if early 
deaths are the risk measure. (ld. at 13.) 

StafT judged the costs of these measures only approximately. They be
lieve that filtered vented containment systems can range in cost from 
$12 million to $32 million. Such estimates would not include the reactor 
downtime, which could be a very considerable cost. Nor was the cost in 
this estimate sufficient to qualify the FVCS to withstand the large exter
nal events that it would have to withstand in order to give the risk bene
fits cited. ([d. at 13.) 

It is the Staffs position that a separate containment system, also 
known as a "containment venting building," in which excess pressure in 
the primary containment would be released to another containment 
volume, would also be feasible, but would probably be more costly than 
a filtered vented containment system. ([d. at 13-17.) The costs would be 
around $100 million for each unit if a separate structure were built for 
each. ([d. at 16.) However, the StafT did not examine SCS as closely as 
FVCS. (Meyer, Tr. 6764.) 

But the StafT pointed out that these plants already have had their vul
nerabilities to serious accidents reduced by fixes generated through 
previous analyses. (Rowsome/Blond, fT. Tr. 12,834, Part C at 3.) The 
worth of additional fixes is limited, and a fully qualified filtered vented 
system or a fully qualified separate containment would cost substantially 
more than the Staff's calculation of risk reduction values would warrant. 
(Rowsome/Blond, ff. Tr. 12,834, Part C at 32-33.) 

As a final matter, StafT examined the feasibility of using the existing 
containment structure of Unit 1 as a common SCS for Units 2 and 3. 
(Meyer, ff. Tr. 6692, at 16-20') StafT concluded that such use could be 
considerably cheaper than either an FVCS or a newly constructed SCS 
for these units, but only if extensive upgrading of the Unit 1 building 
were not required. ([d. at 20.) Since the Unit 1 structure is not built to 
the seismic standards of Units 2 and 3 ([d. at 19) and risk reduction is 
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negligible if the structure is not qualified for key external events, this is 
not an attractive alternative. ([d. at 20.) 

Licensees stressed that Intervenors' witnesses are neither structural 
nor nuclear engineers (Tr. 6148.65), and they urged that little weight be 
given to the testimony of these witnesses. Licensees further emphasized 
the difficulties inherent in' designing FVCS and SCS features. 
(Bley/Richardson, fT. Tr. 6280, at 14-17.) They noted that no regulatory 
guidance exists for the design of such systems. ([d. at 19; Sholly, Tr. 
6221-22.) 

No FVCS or SCS actually exists at any commercial nuclear power 
plant in the United States. (Bley/Richardson, fT. Tr. 6280, at 9; Meyer, 
Tr. 6841.) There have been SCSs installed in Canada, but the type is not 
identical to that UCS/NYPIRG recommends for Indian Point. 
(Thompson, Tr. 6201-02') The French are considering FVCS for PWRs 
(Meyer, ff. Tr. 6692, at 11), but they have done little work in analyzing 
degraded core accidents. (Richardson, Tr. 6380.) 

As to the FVCS at Barseback, Licensees' witness characterized that 
design as arising out of a political decision rather than an engineering 
one. (Richardson, Tr. 6380, 6382, 6391.) 

All witnesses agree that FVCS and SCS do little to protect against a 
rapid overpressurization. (Richardson, Tr. 6295; Meyer, fT. Tr. 6692, at 
7; Thompson, Tr. 6214.) An overpressurization at a moderately raped 
rate could be handled, but pressurization events of the sort that generate 
slow rises are unlikely to breach containment. (Meyer, fT. Tr. 6692, at 
12.) Neither FVCS nor SCS gives appreciable protection against an inter
facing'system LOCA. (Meyer, Tr. 6849; Bley, Tr. 6318-19; Richardson, 
Tr. 6401; Sholly, Tr. 6234-35.) Design ofFVCS and SCS systems would 
be .difficult, especially since it is hard to predict exactly when a contain
ment building will fail. (Tr. 6267 ffJ 

Conclusion 

The Board notes that the neat dichotomy that Intervenors would draw 
between measures to reduce consequences' and measures to reduce the 
probability of an accident is probably illusory. An FVCS or SCS would 
reduce consequences only if it worked. Considering that such systems 
(especially the FVCS) 'can introduce sequences that would exacerbate an 
accident, that no systems of the sort are actually in operation, that no es
tablished standards exist for such systems, and that reasonably intensive 
study by the Staff has indicated that these are costly ways to reduce risk 
(Meyer, ff. Tr. 6692, at 21), we do not believe it necessary to require 
either filtered vented containment or a separate containment system at 
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Indian Point, Units 2 and 3, as of this time. We note that the 
Commission, in its "Proposed Commission Policy Statement on Severe 
Accidents and Related Views on Nuclear Reactor Regulation," 48 Fed. 
Reg. 16,013 (1983), has said regarding FVCS: "Some recent informa
tion indicates these systems may not be cost-effective for large, dry 
containments." The Indian Point units, of course, have just such 
containments. If future studies suggest that FVCS (or SCS) are indeed 
of greater value than it presently seems they,are, we assume the Staff 
(and the Commission) will reexamine our conclusion. 

G. Cont~ntion 2.2(a): Elimination of Brackish Coolant 

Contention 2.2(a) states: 

The cooling system at the plants should be changed so that it no longer uses brackish 
Hudson River water. This change is needed to combat safety-related corrosion 
problems. 

Contention 2.2 originally included three other parts: 2.2(b) relating 
to pressure vessel embrittlement and its prevention, 2.2(c) relating to 
steam generator tube deterioration and its prevention, and 2.2(d) relat
ing to the discovery and correction of flaws in the plants resulting from 
poor quality control. We reformulated 2.2(b) to make it more specific, 
and we eliminated 2.2(c) and 2.2(d) for failure to meet the Commis
sion's two-pronged test. (Unpublished Memorandum and Order 
(Restating Contentions and Establishing Procedures Based on Commis-
sion Guidance), Oct. 1, 1982.) , 

Licensees moved to dismiss 2.2(b), and we granted that motion when 
it became apparent that the Lead Intervenor was unprepared to litigate it. 
(Unpublished Memorandum and Order (Ruling on Motions Related to 
Contentions 2.2(b) and 2.2(d», Dec. 21, 1982). 

Intervenor WBCA, Staff, and Licensees presented testimony on 
2.2(a). Staff and Licensees submitted proposed findings. 

Although the Intervenor submitted no proposed findings on this 
contention, Intervenor's position is, we feel, clear from testimony of the 
witness presented. Fundamentally the position is this: Brackish water 
is corrosive. (Fleisher, ff. Tr. 6493, at 3-5.) Leakage caused by corrosion 
can lead to flooding, which could shock the pressure vessel. (Fleisher, 
Tr. 6479.) Such leakage could also spray water on vital equipment. ([d.) 
The first potential sequence, corrosion-breakage-flooding, has already 
occurred at Unit 2. (Fleisher, fT. Tr. 6493, at 5.) The way to stop this se'
quence and reduce the potential for accidents is to use highly purified 
water in a closed system inside containment and to cool that water with 
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river water in a heat exchanger. (Fleisher, ff. Tr. 6493, at 6-7; Tr. 6482.) 
The corrosion that led to leakage and flooding at Unit 2 was corrosion of 
copper-nickel alloy coils and black steel pipe (Fleisher, ff. Tr. 6493, at 6; 
Tr. 6485), and these materials are still being used. (Jd.) 

Indeed, it is true that severe leakage did occur in the so-called fan 
coolers of Unit 2 on October 17, 1980. (LeFave, et al., ff. Tr. 6890, at 8; 
Bley, ff. Tr. 6421, at 2; Rothstein, Tr. 6520.) The leakage did in fact 
result from corrosion. (Rothstein, Tr. 6521.) It is the position of Con Ed 
that the corrosion leading to that leakage is well understood and has 
been precluded in the future. Con Ed's witness Rothstein testified that 
the corrosion arose from three sources. First, the brazed joints used in 
fabricating the fan coolers were faulty, having pits and voids that led to 
corrosion and leakage. (Rothstein, Tr. 6526.) Second, pitting corrosion 
took place where silt had deposited in the tubing of the coolers. 
(Rothstein, Tr. 6526-27.) Third, corrosion occurred in welded joints on 
certain mild steel pipes; the pipes were originally cement-coated, but the 
coating had spalled off and had not been replaced. That left the exposed 
steel unprotected against corrosion. (Rothstein, Tr. 6528-29.) All of 
these possibilities have been dealt with: The brazed joints have been 
eliminated in coolers of new design. (Rothstein, Tr. 6519-20.) The silt
ing has been eliminated by increasing the water velocity. (Rothstein, Tr. 
6521-28.) The coating on the mild steel has been replaced and in a 
recent examination was found still intact. (Rothstein, Tr. 6529.) 

It was also the position of Con Ed's witness that the types of corrosion 
noted were not associated with brackish water and that in fact the same 
corrosion would have taken place with high-purity water. (Rothstein, 
Tr.6521.) 

As to the situation at Unit 3, where no excessive leakage was pre
viously encountered, the Power Authority conducted a materials com
patability study early in the plant's operating history. (Chapple, et aI., ff. 
Tr. 6537, at 4-5.) On the basis of that study, the materials used in the 
fan coolers were changed to rid the system of copper, the copper alloys 
being replaced with nickel-chrome-molybdenum. The new design and 
copper-free material are expected to eliminate the silting-pitting corro
sion potential at Unit 3. (Jd.) 

In addition to the steps taken to reduce corrosion and potentially at
tendant leakage, both units have made improvements in their ability to 
detect and deal with leakage and flooding, whatever their sources. These 
steps include improved level control and indication for the sump pumps, 
upgrading of the reactor cavity pump control and level indication, con
tinuous indication of sump level in the control room, and revisions to 
leak detection procedures and technical specifications. (LeFave, et al., 
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fT. Tr. 6890, at 8-12; Bley, fT. Tr. 6421, at 2; Chapple, et 01 .• fT. Tr. 6537, 
at 5-6). 

It is the StafT's position that, with the new modifications at both units, 
any significant leakage that occurs would be discovered in a timely 
manner and would result in repairs or shutdown. The StafT further be
lieves that no safety-related equipment would be afTected and safe shut
down would not be precluded, despite the concerns of Intervenor. 
(LeFave, et 01 .• fT. Tr. 6890, at 10.) ° 

StafT also points out that it is currently carrying out two generic tasks 
that are directly related to the leakage problem that occurred at Indian 
Point Unit 2: The first deals with sump-level monitoring equipment. It 
is currently being evaluated for Indian Point Units 2 and 3, and a safety 
evaluation is soon to be issued. The second deals with general concerns 
for all reactors that have service water in their containments. This task 
will probably result in requirements for special surveillance, testing, and 
technical specifications for all such plants, including the Indian Point 
Units. ([d. at 11.) 

Finally, the StafT does not think a dOesign change to closed loop cooling 
is justified. Such a change would be in order only if it appears safe shut
down would be precluded by a failure due to corrosion. There is little 
concern of that here. ([d. at 14.) 

Conclusion 

We are confronted here by difTering expert opinion on certain funda
mental facts. In particular, WBCA's witness says previous corrosion was 
caused by brackish water, while Con Ed's witness assures us that the cor
rosion would have occurred with purer water as well. WBCA's witness 
views the previous leakage as a direct result of brackish water acting on 
"black steel" and copper alloy tubing. Con Ed's witness ascribes the 
leakage to faulty brazing, silt accumulation, and spalled protective 
coatings. We note that the Power Authority, after an engineering study, 
decided to replace the copper alloys in the Unit 3 fan coolers with nickel
chrome-molybdenum alloys, thus lending implicit support to the theories 
of WBCA's witness. We are also aware that the closed cooling system 
suggested by WBCA, being of limited capacity, might serve to limit the 
flooding encountered should a leakage incident occur. 

On balance, however, we are convinced that the Licensees' assess
ment of the corrosion-leakage hazard is correct and the response of the 
plant management has been appropriate. The barn door left open in the 
October 1981 incident at Unit 2 has been locked several times over; the 
additional assurance against leakage and flooding that could be gained by 
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a closed system using purified water would not justify the expense. Such 
a change might also add undesirable complexity to an already overly 
complex system. We note that Con Ed has already studied alternative 
cooling systems and is continuing its review as experience with the pres
ent system accumulates. (RothsteinlTuthill, ff. Tr. 6515, at 7-8.) We 
see no reason to require a closed cooling system at present, nor, in view 
of the StaWs ongoing programs, do we see a need to impose any other 
special requirements. 

H. Board Question 2.2.1: Steam Generator Requirements 

Board Question 2.2.1 asks: 

Should any of the requirements proposed at the July 29, 1982 meeting of the NRC 
Staff and members of the SOOG be required for Indian Point Units 2 andlor 3, con
sidering the risk ofa steam generator tube rupture in this high population area? 

Staff, Licensees collectively and individually, and WBCA offered 
testimony. Only Staff and Licensees submitted proposed findjngs. 

At a meeting with the Steam Generator Owners Group on July 29, 
1982, the NRC Staff proposed a number of requirements for steam 
generators. These requirements were directed toward: A. ensuring 
steam generator tube integrity (since these tubes are part of the reactor 
coolant system pressure boundary); B. improving plant response should 
a steam generator tube rupture; and C. reducing the radiological conse
quences of a steam generator tube rupture (SGTR). The proposed re
quirements in these areas were: 

A. Steam Generator Integrity 
I. Prevention and detection of loose parts and foreign objects. 
2. Stabilization and monitoring of degraded tubes. 
3. Tube in-service inspection program (lSI). 
4. Improved eddy current inspection techniques (ECT). 
S. Primary to secondary leakage limit. 
6. Secondary water chemistry program. 
7. Condenser in-service inspection program. 
8. Upper inspection ports. 

B. Plant Systems Response 
1. Reactor Coolant System (RCS) pressure control during a SOTR. 
2. Safety Injection (SI) signal reset. 
3. Containment Isolation (CI) and reset. 
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C. Radiological Consequences Control 
Imposition of coolant iodine activity limit given in StafT's Standard Technical 
Specifications. 

(Brons/Josiger, fT. Tr. 6055, at 3-4; Rothstein, fT. Tr. 6104, at Attach
ment SR-2.) 

The concerns that prompted the proposed requirements stem from 
the facts that steam generator tubes are part of the reactor coolant 
system pressure boundary and that tube failures result in a loss of pri
mary coolant. Further, the steam generator tubes constitute a particularly 
important part of that boundary since their failure allows primary coolant 
to escape into the secondary side of the generators where isolation from 
the environment is not fully assured (Holahan/Rowsome, fT. Tr. 6919, 
at 2-3.) Loss of coolant through this pathway can both deplete the reac
tor coolant inventory and release radioactive material to the 
environment. ([d.) The Board also had certain concerns that a ruptured 
steam generator tube might exacerbate a large-break LOCA. (Tr. 
6448-49.) 

WBCA's position, as expressed by its witness, was that a secondary 
water chemistry program "such as or similar to" that of Staffs proposed 
requirements in A.6 above should be undertaken at both plants, and 
that such a program was long overdue because of the known corrosive 
properties of water in the presence of ionizing radiation. (Fleisher, fT. 
Tr. 6493, at 1.) WBCA's witness urged a program to produce high-purity 
water and to control pH, specific resistance and dissolved oxygen. He 
also urged that any generated hydrogen gas be prevented from escaping 
from the water, but he did not suggest a method for doing this. ([d. at 2.) 

The Staffs witnesses pointed out that StafT analysis suggests the risk 
associated with steam generator tube rupture is not a large portion of the 
total risk. Core melt accidents entailing steam generator tube failure rep
resent only about one percent of the ofTsite radiological risk, but this 
figure is not known precisely. Indeed the contribution could be between 
one-tenth of one percent and ten percent. (Holahan/Rowsome, fT. Tr. 
6919, at 7.) Because the core melt risk associated with steam generator 
tube failure is deemed a small contribution, StafT would not impose the 
proposed requirements at present. ([dJ 

The Licensees believe that the StafT is correct in not requiring compli
ance with the proposed requirements, but they point out that many of 
the requirements are already being met, at least in principle, both at 
Unit 2 (Rothstein, fT. Tr. 6105, at 13) and at Unit 3 (Brons/Josiger, fT. 
Tr. 6055, at 4). We now turn to a brief review of the extent to which the 
Licensees already comply. 
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Steam Generator Integrity 

Prevention and Detection of Loose Parts 

At Unit 2, a continuous on-line monitoring system was installed in 
1982. It is capable of monitoring both the primary side and the secondary 
side of the steam generator. Maintenance and QI A procedures are in 
effect and are reviewed and revised as necessary to ensure that foreign 
objects are not introduced into the steam generators. (Rothstein, ff. Tr. 
6104, at 14.) A recent examination by TV camera showed the secondary 
side free of loose objects. ([d.) 

At Unit 3, while maintenance and Q/A procedures are in effect similar 
to those at Unit 2 (Brons/Josiger, ff. Tr. 6055, at 4-5; cj. Rothstein, ff. 
Tr. 6104, at 14-15), no loose parts monitoring system exists. It is the 
Power Authority's position that such a system is unnecessary. 
(Brons/Josiger, ff. Tr. 6055, at 5.) 

Stabilization and Moniloring of Degraded Tubes 
, , 

, Witnesses, for both Licensees 'are of the opinion that degraded (i.e., 
plugged) tubes represent so slight a hazard to adjoining tubes that they 
need not be monitored. (Brons/Josiger, ff. Tr. 6055, at 6; Rothstein, ff. 
Tr. 6104, at 15.) 

Tube In-Service Inspection 

Both Licensees conduct extensive in-service inspection programs, 
which generally comply with, and in some respects even exceed, the pro
posed programs. (Rothstein, ff. Tr. 6104, at 16-17; Brons/Josiger, ff. Tr. 
6055, at 6-9.) 

Improved Eddy Current Inspection Techniques 

Both Licensees believe they have developed eddy current testing tech
niques that a're tailored to the individual plants and their histories. Both 
are supporting, through participation in the SGOG and otherwise, con
tinued improvement in these techniques. (Brons/Josiger, ff. Tr. 6055, at 
10-11; Rothstein, ff. Tr. 6104, at 17-18.) 

Primary 10 Secondary Leakage Limit , 

Both Units '2 and 3 have limits more restrictive than the proposed 
limit. (Brons/Josiger, ff. Tr. 6055, at 11; Rothstein, ff. Tr. 6104, at 18.) 
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Secondary Water Chemistry Program 

Unit 2 already has a license condition that requires such a program. 
The current program requirements exceed those proposed. (Rothstein, 
ff. Tr. 6104, at 19.) Unit 3 can meet all the proposed limits except that 
for chloride, and measures to meet that limit are being evaluated. 
(Brons/Josiger, ff. Tr. 6055, at 12; Tr. 6093-97.) The currently favored 
measure, a condensate polisher, is well into the engineering phase. (Tr. 
6095.) . 

Board questioning brought out the opinion of the Power Authority's 
witness that, even at the present level, chloride concentration at Unit 3 
is well below the level shown to be damaging. (Tr.6071-72.) 

Condenser In-Service Inspection Program 

At Indian Point Unit 2, although the license does not require it, in
service examination of the condenser tubes has been regularly 
performed. (Rothstein, ff. Tr. 6104, at 21-22.) At Indian Point Unit 3, 
eddy current testing has been extensive and an on-line leakage monitor
ing system is 'in use. A more sensitive on-line system is being 
developed. (Brons/Josiger, ff. Tr. 6055, at 12-13.) 

Upper Inspection Ports 

These ports are proposed as requirements only for plants licensed 
after January I, 1983. (Rothstein, ff. Tr. 6104, at Attachment SR-2.) 
Indian Point Unit 2 actually has such ports in two of its four steam 
generators. (Rothstein, ff. Tr. 6104, at 22-23.) " 

Plant Systems Response 

Reactor Coolant System Pressure Control During an SGTR 

SGTR procedure at both plants is designed to: 
1) Minimize the releases of radioactive material by identifying 

and isolating the faulted steam generator and by reducing ReS 
pressure below the steam generator safety valve settings. 

2) Establish capability to supply feed water to all steam generators 
and to isolate feedwater to the faulted steam generator. 

3) Maintain the ability to remove the necessary residual heat 
from the reactor through the intact steam generators via the 
condenser steam dump valves or atmospheric relief valves. 

926 



4) Maintain the RCS in a subcooled state during the recovery. 
5) Prevent overflooding of the faulty steam generator. 

(Brons/Josiger, fT. Tr. 6055, at 13-14; Rothstein, fT. Tr. 6104, at 23-24') 
The procedures use normal pressurizer spray, opening of a PORV, or, 

as a last resort, an auxiliary pressurizer spray. (Brons/Josiger, fT. Tr. 
6055, at 14; Rothstein, fT. Tr. 6104, at 24.) These procedures generally 
accord with the proposed requirements. (Rothstein,. fT. Tr. 6104, at At
tachment SR-2J 

Safety Injection Signal Reset 

The concern that prompted this requirement (a requirement for 
review of the manner in which reset of a safety injection signal afTects 
the source from which the safety injection pumps draw) was prompted 
by the SGTR incident of January 25, 1982, at the R.E. Ginna Nuclear 
Power Plant.s4 

The designs of Indian Point Units 2 and 3 have been reviewed and 
they do not have the potential for malfunction displayed by the Ginna 
plant design. (Rothstein, fT. Tr. 6104, at 25-26; Brons/Josiger, fT. Tr. 
6055, at 14.) 

Containment Isolation and Reset 

In response to NUREG-0578, issued in the .wake of the TMI-2 
incident, Con Ed made plant modifications that prohibit reopening of 
the containment isolation valves on reset· of the isolation signal. 
(Rothstein, ff. Tr. 6104, at 26.) The Power Authority made similar 
modifications at Indian Point Unit 3, and procedures are in efTect to 
maintain isolation of the letdown system to cope with the specific situa
tion that occurred at Ginna. (Brons/Josiger, fT. Tr. 6055, at 15.) 

54 This incident is speCifically mentioned as being one of the motivating factors in the Stairs proposed 
requirements which are the subject of Board Question 2.2.1. (Rothstein, rr. Tr. 6104, at Attachment 
SR-2,) It was mentioned frequently both in direct testimony and cross-examination before this Board, 
not only in connection with the present question (Rothstein, rr. Tr. 6104, at 26; Brons/Josiger, rr. Tr. 
6055, at 14; Brons, Tr. 6079-81), but also in connection with an emergency response conducted under 
the New York State emergency plan. (McIntire, Tr. 2213-14; 2537-39') It appears that all concerned, 
witnesses, counsel, and judges, were so familiar with the incident that no direct account of it was ever 
entered into the record. The incident is discussed in NUREG-0909 and NUREG-0916. We here take 
official notice of it and of the general fact that it involved a steam generator tube rupture and a release 
of radioactive material from the primary system through the failed tubes, through the secondary system 
and ultimately to the environment, an incident similar to that class of events described by Starr witnesses 
Holahan and Rowsome at 3,'1 of their testimony. (HolahanfRowsome, rr. Tr. 6919.) 
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Radiological Consequences Control 

Standard Technical Specification LI';'itfor Cooiant Iodine Activity 

For Indian Point Unit 3, the coolant activity limits are as specified in 
the Standard Technical Specifications. (Brons/Josiger, ff. Tr. 6055, at 
15.) For Indian Point Unit 2, Con Ed's witness felt that those limits may 
be "overly conservative" when applied without consideration of plant
specific features. (Rothstein, ff. Tr. 6104. at 27.) 

Conclusion 

The Board believes that the only significant differences between the 
proposed requirements and the present state at Indian Point are that 
Indian Point Unit 3 lacks a continuous loose parts monitoring system for 
its steam generators, and Indian Point Unit 2 does not currently limit 
the iodine activity of its primary coolant as required by the proposed 
Standard Technical Specifications. 

We recognize that the contribution to the meltdown risk of SGTR 
incidents may be small. but we wish not only to avoid catastrophe but to 
decrease the chance and the impact of incidents like that at the Ginna 
plant. Although, as the Con Ed witnesses pointed out, the use of the so
called Standard Technical Specification limit for iodine in the coolant 
may be conservative, we cannot agree that, at Indian Point, with its high 
population density, the advisable limit should be less restrictive than 
that for the generic case. As to the argument that such a limit could lead 
to unwarranted shutdowns of the plant (Rothstein, ff. Tr. 6104, at 27), 
we note that Unit 3 seems able to function with such a limit. 
(Brons/Josiger, ff. Tr. 6055, at 15.) We therefore recommend imposing 
the limit at Indian Point Unit 2 as well, at least until the matter is re
solved generically. 

As to Unit 3's lack of a loose parts monitor, we are unpersuaded that 
the existing additional QI A precautions against introduction of foreign 
objects constitute a sufficient substitute for continuous monitoring. Nor 
is the Board convinced that monitoring is unnecessary. (Tr. 6077-80.) 
The presence of such a system at Unit 2 (Rothstein, ff. Tr. 6102, at 14) 
suggests that its inclusion is within the realm of engineering practicality. 
We thus recommend, in view of the experience at the Ginna power 
plant and in view of the high population density near Indian Point, that 
a loose parts monitoring system be fitted to the steam generators at Unit 
3. In sum, therefore, we recommend that, if the plants continue to run, 
expeditious steps should be taken to: 
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1. Fit the Indian Point Unit 3 steam generators with a loose parts 
monitoring system in conformance with RegulatorY Guide 
1.33. 

2. Impose the proposed Standard Technical Specification limit for 
primarY system radioiodine on Indian Point Unit 2. 

I. Commission Question 3 and Contention 3.1: Emergency 
Planning 

Commission Question 3 asks: 

What is the current status and degree of conformance with NRC/FEMA guide
lines of state and local emergency planning within a to-mile radius of the site and, 
of the extent that it is relevant to risks posed by the two 'plants, beyond a to-mile 
radius? In this context, an effort should be made to establish what the minimum 
number of hours' warning for an effective evacuation of a to-mile quadrant at 
Indian Point would be. The FEMA position should be taken as a rebuttable pre
sumption for this estimate. 

This Commission Question was not adjudicated directly; instead, it 
was answered by the litigation of the contentions admitted under Com
mission Question 3. In particular, Contention 3.1, discussed below, ad
dresses the degree of conformance with NRC Planning Standards and 
with NRC!FEMA guidelines of state and local emergency plans; and 
Contentions 3.3 and 3.9 address the minimum number of hours' warning 
for an effective evacuation. We refer the Commission to Tables XIII to 
XVI, infra, for the range of evacuation times. 

Contention 3.1 states: 

Emergency Planning for Indian Point Units 2 and 3 is inadequate in that the present 
plans do not meet any of the sixteen mandatory standards of 10 C.F.R. 50.47(b), 
nor do they meet the standards of Appendix E, to C.F.R. Part SO. 

This contention was based on contentions submitted by UCS! 
NYPIRG, WESP AC and RCSE, and the Board designated UCS! 
NYPIRG as the Lead Intervenor. 

By and large, the parties did not submit testimony that explicitly ad
dressed particular planning standards. Only the NRC Staff, through 
FEMA, and New York State did so. Instead, most of the parties' tes
timony addressed other, more specific contentions. Nevertheless, there 
was a good deal of testimony that was generally relevant to Contention 
3.1 and that, in some instances, did not address other contentions under 
Commission Question 3. 

929 



In evaluating the testimony, we are mindful of the fact that FEMA's 
position should be taken as a rebuttable presumption. In this regard, 
FEMA has concluded that all the planning standards have been met 
save 10 C.F.R. § 50.47(b)(10) and (16). (McIntire, et al., ff. Tr. 14,720, 
Letter from Petrone to McLoughlin (April 14, 1983) at 1-3.) FEMA 
concluded that these two standards have not been met because of (1) a 
lack of written commitments for bus drivers in Westchester County, and 
(2) a lack of a Rockland County Plan. (Jd.) Accordingly, our initial dis
cussion of each planning standard focuses on the arguments and evi
dence of the parties disputing FEMA's finding with respect to that plan
ning standard. 

We will address seriatim each planning standard as it applies to the 
Westchester, Putnam, and Orange County Plans, but before doing so, we 
think it expedient to address the level of planning in Rockland. 

Rockland originally subscribed to the four-county emergency planning 
effort, but withdrew in May 1982. (Gdanski, ff. Tr. 3369, at 2-3.) In 
doing so, it rejected a draft radiological emergency response plan pre
pared by consultants (Parsons, Brinckerhoff, Quade & Douglas, and 
EDS Nuclear) hired by the Licensees. (See Parsons, ff. Tr. 11,773, at 
7.) Instead, Rockland commenced its own planning process. A draft was 
prepared by the Rockland Office of Emergency Services and was submit
ted to Rockland County Citizens Advisory Committee for review. (D. 
McGuire, Tr. 10,945-52.) In the interim, New York State has adopted 
the draft Rockland County Plan as a compensating measure. (Davidoff, 
Tr. 11,634.) It was this plan that New York State attempted to imple-
ment during the 1983 exercise. . 

Although FEMA, in its post-exercise assessment, found that the lack 
of a Rockland County Plan constituted a significant deficiency of plan
ning standard 10 C.F.R. § S0.47(b)(16) (Responsibility for the Planning 
Effort), we believe the deficiency to be wider. The draft Rockland Plan 
that the State has adopted as a compensating measure is not yet complete 
and has not been reviewed by FEMA (Tr. 14,931-32); and the omissions 
are substantial. For example, the Rockland Plan contains no provisions 
for the evacuation of schoolchildren. (Scharf, Tr. 11,169-70; see NY 
Ex. 10.) Moreover, completed plans are necessary for adequate training. 
Similarly, the absence of completed plans has prevented the implementa
tion of the public education requirements in Rockland. (Davidoff, Tr. 
11,330; McIntire, el al., ff. Tr. 14,720, Post-Exercise Assessment at 
40-41.) Accordingly. we conclude that other planning standards, such as 
10 C.F.R. § S0.47(b)(1), (7); (10), and (15), are not met in Rockland 
County. We do not believe it would be productive for us to perform 
(sua sponte) a further evaluation of the incomplete Rockland Plan 
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against the planning standards of 10 C.F.R. § 50.47(b) and the evalua
tion criteria of NUREG-0654 (Rev. 1). Suffice it to say, neither the 
draft Rockland County emergency response plan, nor the State com
pensatory plan satisfy the planning standards. ss 

We wish also to comment, at this point, on the quality of Intervenors' 
testimony. Although the Intervenors presented a plethora of witnesses, 
only a few had any expertise to offer. To a great extent, the remainder 
of their testimony had little, if any, probative value.56 

In addition, upon review of the proposed findings, we find that the In
tervenors often strung together citations to individual testimony, each 
of which related only to a very narrow point with respect to a particular 
county plan; and intervenors then offered the string citation in support 
of a broad, generalized criticism of all the emergency plans and of 
preparedness. We have not, however, followed suit. We draw no infer
ence as to the adequacy of one county's plan from testimony on the ade
quacy of another's. Nor does testimony on one county's plan bolster tes
timony on another county's plan. Moreover, we have attempted to view 
each witness' testimony with the proper perspective; we are not quick to 
extrapolate from an isolated observation to a generalized conclusion, 
absent some probative indication that the observation is representative.s7 

Organizational Control 

Section 50.47 (b) (1) states: 

(I) Primary responsibilities for emergency response by the nuclear facility licen
see and by State and local organizations within the Emergency Planning Zones have 
been assigned, the emergency responsibilities of the various supporting organiza
tions have been specifically established, and each principal response organization 
has staff to respond and to augment its initial response on a continuous basis. 

Further guidance is provided by NUREG-0654, FEMA-REP-I (Rev. 
1): "Criteria for Preparation and Evaluation of Radiological Emergency 
Response Plans and Preparedness in Support of Nuclear Power Plants" 
(Nov. 1980) [hereinafter NUREG-0654], Section II.A. 

55 The Board reaches no conclusion as to the adequacy of the new State Compensatory Plan, the provi
sions of which are unknown to it; nor is it aware of the progress with respect to planning in Rockland in 
the five and one-half months since the record was closed (though it is aware that FEMA no longer be· 
Iieves that significant deficiencies exist - see Notice to the Parties (Oct. 4,1983». 

56 Much of the testimony offered consisted of the opinion testimony of lay witnesses on matters in 
which they had no particular competence. Indeed, much of the pre filed testimony we found unhelpful 
and ruled inadmissible. 

57 For an example, see our discussion of Intervenors' assertion that "the supply of potassium iodide on 
hand atlOtal police headquarters has exceeded the expiration dale," at p. 948, {'lira. 
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Compliance with this standard as it relates to assignment of responsi
bility has never really been at issue. The Intervenors and the counties 
did present a few local officials who admitted to some confusion concern
ing the emergency plans. (See Int. PF 3.1-6,) However, not one of 
these witnesses related his testimony to the assignment of responsibility 
in the plans. Instead, what confusion existed invariably stemmed from 
lack of experience during the first drill. (See id.) In contrast, the onsite 
plans of each Licensee and the State and four County RERPs delineate 
the respective responsibility of Licensees, and State and local 
governments. The plans describe the functions and staffs of the various
organizations. In addition, the plans identify the various support organi
zations that would be called upon in an emergency, including those of 
the federal government; and the responsibilities of private 
organizations, including radiological laboratories and the American Red 
Cross, are identified. (Putnam County RERP (Rev. Jan. 1983), Part III 
(NY Ex. 11); Orange County RERP (Rev. Jan. 1983), Part IU (NY Ex. 
12); Westchester County RERP (Rev. Jan. 1983), Part III (NY Ex. 13); 
State RERP, Part I, §§ 1(0), II(B), and III(B) (NY Ex. 3); and Con Ed 
Emergency Plan (attached as an exhibit to Con Ed Onsite Testimony, ff. 
Tr. 14,480) § 5.4, and App. A.) We conclude, therefore, on the basis of 
the provisions of the plans, the testimony of the State's expert witnesses 
(Davidoff/Czech, ff. Tr. 11,243, at 8), and the FEMA findings, that the 
responsibilities have been adequately assigned.s8 

Testimony was also heard to the effect that letters of agreement with 
support agencies had not been executed; and Intervenors asserted that 
this failure contradicts evaluation criterion A.3 (inter alia) of 
NUREG-06S4. (Int. PF 3.1-9, -10.) The Intervenors' position finds sup
port in FEMA's December 1982 Update Report (ff. Tr. 14,720, at 13), 
which found that agreement letters were missing from both the State 
and county plans. As far as we know, this evaluation criterion has not 
yet been met. FEMA did· not, however, find that the failure to meet this 
evaluation criterion under planning standard 10 C.F.R. § S0.47(b)(l) 
constitutes a significant deficiency of the planning standard itself, and 
we note that this evaluation criterion is not explicitly required by the 
planning standard. Instead, FEMA considered the failure to constitute a 
significant deficiency of the Protective Response Planning Standard (10 
C.F.R. § S0.47(b) (10». (Jd. at 5-6.) We have no dispute with this 
approach; although we believe that the lack of letters of agreement is 

58 See also N.Y. Exec. Law, Art 2-8 (Conso!. 1982) (PA Ex. 4J). Enactment of this provision clarified 
the responsibilities of the State and local governments during an emergency. and resolved FEMA's only 
significant concern with respect to this planning standard. 
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not an insignificant problem, we believe that the problem bears more on 
the adequacy of emergency resources (planning standard 10 C.F.R. 
§ S0.47(b)(3» and on the ability of the counties to implement protective 
responses than it does on the adequacy of the planning with regard to as-
signment of responsibilities. . 

Finally, the Intervenors took the position that there has been no 
demonstration of 24-hour response capability. (lnt. PF 3.1-11.) 
However, we find that Intervenors misstated the record in support of 
their position. Intervenors stated "Finally, local officials have supported 
FEMA findings of inadequate numbers of emergency personnel to 
assure 24-hour emergency response capability." (Jd.) FEMA, however, 
has not found inadequate numbers of emergency personnel. Nor did the 
witnesses to whom Intervenors referred provide any probative testimony 
on the adequacy or inadequacy of the number of emergency personnel. 

Accordingly. the Board concludes that emergency planning for Indian 
Point Units 2 and 3 is in substantial compliance with planning standard 
10 C.F.R. § 50.47 (b) (1). 

Onsite Emergency Organization 

'Section 50.47 (b) (2) states; 

(2) On-shift facility licensee responsibilities for emergency response are unam
biguously defined, adequate staffing to provide initial facility accident response in 
key functional areas is maintained at all times, timely augmentation of response 
capabilities is available and the interfaces among various onsite response activities 
and olTsite support and response activities are specified. 

Further guidance is provided by NUREG-0654 (Rev. 1), Section I1.B. 
Intervenors proffered no testimony or evidence on this standard, nor 

did they submit proposed findings addressing Licensees' compliance. 
The Licensees, however, offered as evidence the Indian Point onsite 
emergency plans, and each Licensee presented a panel of expert 
witnesses. (Con Ed Onsite Testimony, ff. Tr. 11,713; Onsite Testimony, 
ff. Tr. 11,679') There was no cross-examination, although the witnesses 
were questioned extensively by the Board. In addition, the NRC Staff 
testified to the adequacy of the onsite plans. 

The Board, therefore, finds no issue in dispute. From all accounts, 
Licensees' onsite emergency organization is adequate, and the Board's 
own summary review of the onsite plans has not contradicted this 
conclusion. Accordingly, the Board finds that Licensees have met plan
ning standard 10 C.F.R. § 50.47 (b) (2). 
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Emergency Response Support and Resources 

Section 50.47 (b) (3) states: 

(3) Arrangements for requesting and effectively using assistance resources have 
been made, arrangements to accommodate State and local staff at the licensee's 
near-site Emergency Operations Facility have been made, and other organizations 
capable of augmenting the planned response have been identified. 

Further guidance is provided by NUREG-0654, Section II.C. In 
particular, evaluation criterion II.C.4 states: 

Each organization shall identify nuclear and other facilities, organizations or indi
viduals which can be relied upon in an emergency to provide assistance. Such assis
tance shall be identified and supported by appropriate letters of agreement. 

Only this evaluation criterion was in controversy. 
Intervenors asserted that assistance resources are not adequately 

identified. (lnt. PF 3.1-14 to 3.1-16.) We find, however, that this asser
tion is not supported by any evidence of record and is belied by the 
plans themselves. (See NY Ex. 3, 11, 12, and 13; Con Ed Onsite 
Emergency Plan, supra; and PA-43.) The assertion is also belied by 
FEMA's findings. (McIntire, et 01., fT. Tr. 14,720, Post-Exercise Assess
ment at 19, 25, 39, 47, and 53.) Intervenors also asserted that volunteer 
ambulance corps have not been assigned to specific special facilities. 
(lnt. PF 3.1-17.) This assertion, however, is irrelevant to planning stan
dard 10 C.F.R. § 50.47 (b) (3) and any of the corresponding evaluation 
criteria. 

Finally, Intervenors asserted that there exist no letters of agreement 
with reception and congregate care centers. (lnt. PF 3.1-18.)59 There is 
only minimal support for this assertion in the testimony.to which Inter
venors referred in their proposed findings. Donald McGuire, the 
Deputy Director of Emergency Services in Rockland, testified that there 
were no written agreements with the Red Cross concerning operation of 
Congregate Care Centers in Bergen County. (Tr. 10,984.) However, the 
concern appears not to be unfounded. Letters of agreement should be at
tached to the emergency plans. (See NUREG-0654, § I.A.3.) No such 
agreements were appended to the State and county RERPs (NY Ex. 3, 
10, 11, 12, or 13), and FEMA found in December that the absence of 
these letters constituted a deficiency. (McIntire, et 01., ff. Tr. 14,720, 
1982 Update Report at 13.) And the absence of letters of agreement is 

59 All other assertions in Int. PF 3.1-18 are irrelevant to planning standard 10 C.F.R. § S0.47(b)(3). 
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also reflected in the deficiency FEMA recently found significant - the 
lack of agreements for Westchester bus drivers. (McIntire, et 01., IT. Tr. 
14,720, Letter from McLoughlin to Petrone (Apri114, 1983) at 2.) We 
find, therefore, that the record is inconclusive with respect to planning 
standard 10 C.F.R. § 50.47 (b) (3).60 

Emergency Classification System 

Section 50.47(b)(4) states: 

(4) A.standard emergency classification and action level scheme, the bases of 
which include facility system and effiuent parameters, is in use by the nuclear facility 
licensee, and State and local response plans call for reliance on information provided 
by facility licensees for determinations of minimum initial off site response measures. 

. . 
Further guidance is provided by NUREG-0654, Section II.D. 

Intervenors presented no evidence on this planning standard, nor did 
they submit proposed findings addressing it. Both Licensees and the 
NRC Staff, however, presented relevant evidence. The onsite and offsite 
plans establish the four emergency action levels (notification of unusual 
event, alert, site area emergency, and general emergency) in accordance 
with NUREG-0654, Appendix I, and are consistent with each other. 
The plans also describe the contingencies under which a particular level 
would be declared. (See Con Ed Emergency Plan, supra, § 4; Emergency 
Planning Document (PA Ex. 43), § 4; New York RERP (NY Ex. 3), at 
111-27 to 111-29; Putnam RERP (NY Ex. 11) at 111-21 to 111-23; Orange 
RERP (NY Ex. 12) at 111-30 to 111-31; and Westchester RERP (NY Ex. 
13) at 111-31 to 111-32 .. See a/so Sears, ff. Tr. 12,244, at 14; McIntire, et 
aI., fr. Tr. 1307, Attachment B at 2; PA Onsite Testimony, IT. Tr. 
11,679, at 12-13.) 

Accordingly, the Board concludes that the emergency classification 
system complies with planning standard 10 C.F.R. § 50.47 (b) (4). 

60 We note that during the March 1983 exercise, FEMA evaluated only seven preselected 
reception/congregate care facilities (See McIntire, et aL, rr. Tr. 14,720, Post·Exercise Assessment at 
16), and apparently a determination whether leiters of agreement existed was not part of the evaluation. 
Some of the results of this limited evaluation, however, strongly suggest to us that no leiters exist. For 
example, FEMA discovered that one congregate care center which the plans indicated should accommo
date 1200 persons in fact could only accommodate 150 persons. ([d. at 31·32; Tr. 15,018.) We believe 
that this discrepancy would have been eliminated if a leiter of agreement had been executed. FEMA's 
Verification Analysis, which is not in evidence, may resolve the inconclusiveness of the record. See 
note 82, I""a. 
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Notification Methods and Procedures 

, Section 50.47 (b) (5) states: 

(5) Procedures have been established for notification, by the Iice'nsee, of State 
and local response organizations and for notification of emergency personnel by all 
organizations; the content of initial and follow up messages to response organizations 
and the public has been established; and means to provide early notification and 
clear instruction to the populace within the plume exposure pathway Emergency 
Planning Zone have been established. 

This standard is elaborated upon in 10 C.F.R. Part SO, Appendix E, 
§ IV.D. Further guidance is provided by NUREG-0654, § II.E. 

Intervenors have raised several points in connection with this planning 
standard. First, they asserted that there has been no showing that State 
and local officials "have the capability to decide promptly to notify the 
public of a radiological emergency." (lnt. PF 3.1-22.) Second, Interve
nors implied that public officials will not receive prompt information. 
(lnt. PF 3.1-25 to 3.1-27.) Third, Intervenors asserted that emergency 
workers in Rockland County cannot be promptly notified. (lnt. PF 
3.1-28 to 3.1-31.) And finally, Intervenors asserted that the provisions 
for notifying the public are inadequate because (1) the Alert/ 
Notification System (ANS) is inadequate, (2) the Emergency Broadcast
ing System (EBS) messages are inadequate, and (3) the media personnel 
are not sufficiently trained. (lnt. PF 3.1-32 to 3.1-42.) , 

Decisionmaking 

Part 50, App. E, § IV.D.3 provides that "[t]he licensee shall demon~ 
strate that the State/local officials have the capability to make a public 
notification decision promptly on being informed by the licensee of an 
emergency condition." Section IV.D.3 continues: "The design objec
tive of the prompt public notification system shall be to have the capabil
ity to essentially complete the initial notification of the public within the 
plume exposure pathway EPZ within about 15 minutes."61 

Intervenors' first point, that there has been no showing that State and 
local officials have the capability to decide promptly to notify the public 

61 Intervenors attempt to bolster their c;onclusion, that Licensees will not promptly notify State and 
local officials, by pointing to a 1982 steam generator leak during which notification to local officials was 
delayed. Int. PF 3.1-26. We do not find this reference particularly probative. Bnd it certainly is not a 
basis for concluding that Licensees would delay notifying public officials in a future emergency. It is our 
impression, however, that Licensees have not always been circumspect in reporting incidents in the past 
and may have contributed to the public mistrust. Tr. 385; 3541-42; 11,918. See generally our discussion 
of Contention 3.4, '""a. 
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of a radiological emergency, is based primarily on the testimony of Staff 
witness Sears. Sears testified that the current State and county plans do 
not contain provisions to ensure officials will promptly decide to notify 
the public, and he suggested that Licensees should have the capability to 
activate the sirens if local officials fail to do so within 10 minutes of 
notification by the Licensees. (Tr. 12,327-28, 12,338.) 

This Staff testimony contradicts the FEMA findings. (See generally, 
McIntire, et al., fT. Tr. 14,720') More importantly, however, we find the 
suggestion that Licensees activate the sirens inconsistent with the 
regulations. The regulations require a "capability" to inform the public 
promptly. That capability has been demonstrated. (Tr. 12,240-42; 
12,327-28') The regulations clearly state that the responsibility to acti
vate the system belongs to the State and local governments, and the 
regulations recognize that notification to the public might be inappropri
ate under certain circumstances 00 C.F.R. Part 50, App. E, § IV.D.2). 
We find no justification for a reassignment of the responsibility in con
tradiction to the regulations. 

Licensees' Notification Responsibility 

Intervenors' second point, that public officials will not receive prompt 
notification from the Licensees, is in part based on a 30- to 60-minute 
delay during the March 9, 1983, drill from the time an alert was declared 
to the time the State and Westchester, Orange and Putnam Counties 
were notified" (McIntire, et al., fT. Tr. 14,720, Post-Exercise Assessment 
at ix and 19,} We questioned the FEMA witnesses as to the cause of the 
delay; the FEMA witnesses, however, had not yet determined the 
cause, but assured us they would investigate. (Tr. 15,106-07,) There 
were not, apparently, any delays in notifying the State and counties of 
subsequent emergency action levels during the March 9, 1983 drill. (See 
generally McIntire, etal., ff. Tr. 14,720, Post-Exercise Assessment.) 

FEMA concluded that the delay was a minor deficiency (/d. at 19), 
a'nd we have no reason to dispute the conclusion. We suggest, however, 
that FEMA be asked to report on the cause of the delay and any ramifi
cations therefrom.62 

62 There is no doubt that the equipment exists to permit prompt notification of public officials, There 
exists a Radiological Emergency Communications System (RECS) (a dedicated hotline) and a National 
Warning System Line (NA WAS) to county warning points. In addition, there is an onsite radio com
munications link to offsite governmental organizations. This capability is described in more depth in our 
discussion of Contention 3.4, {'!fra. 
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Notification to Emergency Workers 

All support for Intervenors' third point, that emergency workers 
cannot be notified promptly, stems from the situation in' Rockland 
County. (See Int. PF 29-31.) As we have found planning and prep'ared
ness generally inadequate in Rockland County and have excluded con
sideration of that county from further analysis under Contention 3.1, we 
find no controversy with respect to this planning standard. However, we 
are not satisfied that the record establishes the adequacy of the capability 
to communicate with emergency workers, but we discuss this issue 
under planning standard 10 C.F.R. § 50.47(b)(6), infra. 

Public Notification 

Early notification to the public is accomplished by a system of sirens, 
backed up by the installation of tone-alert radios in special facilities, and 
by the broadcasting of pre-drafted messages by designated Emergency 
Broadcasting System (EBS) radio and television stations. (Sears, fT. Tr. 
12,244, at 16; Con Ed Onsite Testimony, fT. Tr. 11,713, at 13; Con Ed 
Supp. Onsite Testimony, fT. Tr. 11,713, at 1; DavidofT, Tr. 11,450-51. 
See also NY Ex. 10 at I1L5 to III.6; NY Ex. 11 at 0-5 to 0-12; NY Ex. 
12, § IILF; and NY Ex. 13 at F-5 to F-6,) ',' 

With regard to public notification, Intervenors first asserted that 'the 
siren system is inadequate. Intervenors presented many witnesses who 
testified that the sirens were inaudible. However, with only one excep
tion (Tr. 10,728), this testimony related to the sounding of the sirens 
during the 1982 exercise. Since then, the system has been substantially 
upgraded and now appears adequate. (See Con Ed Supp. Onsite 
Testimony, ff. Tr. 11,713, at 1; Tr. 11,759; McIntire, et al., fT. Tr: 
14,720, Post-Exercise Assessment at 26, 39, 48, and 53.) Intervenors 
also asserted that there is no backup source of power for the sirens and 
that backup procedures for notifying the public promptly are inadequate. 
(lnt. PF 3.1-34,) Their proposed finding is patently deficient in explain
ing and supporting this alleged inadequacy. FEMA was the first to raise 
the issue. In the assessment of the 1982 exercise, FEMA found that 
route alerting procedures63 should be developed. (McIntire, et al., fT. Tr. 
1307, 1982 Post-Exercise Assessment, at 31.) And FEMA testified 
before this Board that an alternative means for alerting the public is not 
provided in the plans, although a limited capability for route alerting was 

63 Route alertmg is the use of vehicles mounted with loudspeakers to alert the ofrsite population. 
<Sholly, fr. Tr. 8398, at 10; Guido, Tr. 5004; Goldfarb Supp., fr. Tr. 9821, at 1.) 
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demonstrated during the 1982 exercise. (McIntire, et al., ff. Tr. 1307, at 
44-45; see also Marasco, Tr. 5486-87.) 

In addition, Intervenors' witness Sholly testified that in the event of 
an area-wide power failure, the sirens will not function. (Sholly, ff. Tr. 
8398, at 9-10.) The Board found this allegation significant, because loss 
of off site power is a significant severe-accident initiating event. Other 
witnesses were asked whether the sirens would work in the event of a 
blackout, but they did not know. (Kaplan/Goester/Bley, Tr. 7038; 
Marasco, Tr. 5551-52.) 

We have examined the FEMA reports and testimony prepared after 
the 1982 post-exercise assessment, and we find no subsequent discussion 
of the need for route alerting procedures. It is possible that FEMA was 
only concerned with the need for route alerting when the siren system 
was inadequate. It is also possible that route alerting procedures have 
now been developed. The Staff asserts that "a back-up route alerting 
system is provided in the emergency plans for each county." (Staff PF 
3.1-36.) The Staff cites the county RERPs, but references no page or 
section numbers; and we have reviewed the recent amendments to the 
county RERPs and were unable to find such provisions. 

Accordingly, we conclude that this issue is unresolved. We recom
mend that the Commission require the Staff and FEMA to report: (1) 
whether route alerting procedures exist; and (2) if route alerting proce
dures do not exist, whether such procedures are needed. Clearly, if the 
siren alerting system will not work during a power failure, a route alert
ing system may be necessary. 

Intervenors also asserted that tone-alert radios have not been installed 
in all special facilities or that the recipients do not understand their 
operation. Ont. PF 3.1-33.) However, there is little support in the 
record for this assertion. Although the record is not sufficient for us to 
determine that tone-alert radios have been installed in all appropriate 
special facilities, it does demonstrate that this is one area of preparedness 
that has been aggressively pursued by the Licensees. (McIntire, et al., ff. 
Tr. 14,730, Post-Exercise Assessment at 27, 40, and 54; Tr. 13,122; In
tervenors Stipulation #2, ff. Tr. 11,670; Tr. 10,703, 10,728; Tr. 10,373, 
10,391; Tr. 9883; Tr. 5581-82; Marasco, ff. Tr. 5388, at 2-3; Tr. 4515.) 

With respect to the EBS messages, Intervenors presented an expert 
witness, Professor Donald D. Smith.64 Professor Smith testified that the 
messages were not adequately prepared. He advocated pretesting the 

64 Professor Smith is a professor of mass communication in the School of Journalism and Mass 
Communication, University of Iowa. 
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audience and preparing a multitude of messages, each tailored to a par
ticular sociological segment of the population. In addition, Professor 
Smith did not believe that sufficient attention had been given the word
ing of the messages and did not believe the messages would elicit the ap
propriate response. (Smith, ff. Tr. 10,269') 

Professor Smith's testimony, however, addressed earlier versions of 
the messages. Professor Smith examined the recent, revised messages 
and found them to be a distinct improvement and "models of logic." 
(Tr. 10,302, 10,346.) He still found some poor wording; for example, 
he suggested that informing the public that emergency information has 
previously been disseminated would create a great deal of anxiety for 
those listeners who had not heard the prior messages. (Tr. 10,303.) 

We 'found Professor Smith's testimony interesting, but we believe 
that the level of sophistication he advocated for EBS messages exceeds 
the regulatory requirements and is perhaps impracticable. We do not un
derstand how, if particular messages were tailored toward particular 
classes of persons, those messages would be delivered to the appropriate 
class. And we do not know the number of messages that would be neces
sary or the logistical demands involved in their delivery; nor did Profes
sor Smith. (Tr. 10,275-77; 10,363; 10,367') 

The planning standards merely require "clear instructions." While we 
agree that there is always room for improvement (see Staff PF 3.1-40), 
we conclude, based on FEMA's review and our own summary review of 
the messages, that they are adequate. We suggest, however, that the 
State and counties re-examine Professor _Smith's criticisms (Tr. 
10,302-07) to consider if revisions would be beneficial. 

Finally, Professor Smith advocated disaster reporting training for 
media personnel, because their delivery of the messages and of other in
formation could have profound results. In fact, some such training al
ready exists. (See Westchester RERP, at PE/I-3, PEIl-31; and NY Ex. 7 
at 2.) 

Accordingly, we conclude that emergency planning at Indian Point is 
in substantial compliance with planning standard 10 C.F.R: 
§ 50.47(b)(5}, but we recommend that the Commission require NRC 
Staff and FEMA to report on the existence andlor need for route alerting 
or other procedures in the event the siren system fails. 
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Emergency Communications 

Section 50.47 (b) (6) states: 

. (6) Provisions exist for prompt communications among principal response organi
zations to emergency personnel and to the pUblic. 

Further guidance is provided by NUREG-0654, § II.F. 
There is no real dispute as to the efficacy of the command communica

tions system; communication between the Licensees, the State, the 
counties, and,the NRC is ensured by dedicated hot lines and is backed 
up by radio link. See note 62, supra. Intervenors asserted, however, that 
the communications system is inadequate because: (1) the various 
police departments lack a common frequency; and (2) no emergency 
communications system exists for support groups such as bus drivers, 
ambulance drivers, schools, and reception centers. (lnt. PF 3.1-46 to 
3.1-51.) , 
. With respect to the inability of police from different departments to 

communicate with each other by radio, we do not find that the record 
supports a finding that this inability prevents an adequate response 
capability. The more important communication links are those between 
the county officials and their subordinate police departments, and be
tween police departments and their own officers in the field. This capa
bility obviously exists and suffices for the many everyday emergencies 
to which the police respond. We do not doubt that a common-frequency 
radio system in New York State would be a significant improvement, 
but we do not find any particular evaluation criterion unfilled by the 
present capability. 
, With respect to communications with support personnel and facilities, 

however, we cannot find that this planning standard has been met. As 
far as we can determine, the normal telephones are the primary means 
for communication with these personnel and facilities, with some addi
tional communications capability provided by radio-equipped county 
vehicles and by the Radio Amateur Civil Emergency Services 
(RACES).6s (See, e.g., Bates, ff. Tr. 5658, at 3; Bates, Tr. 5661; 
Marasco, Tr. 5505; Bohlander, Tr. 5748-49, 5754, and 5758; Curran, Tr. 
5105; McIntire, et al., ff. Tr. 14,720, Post-Exercise Assessment at 25, 

6S The record does indicate that some buses are equipped with radios. but to what extent we cannot 
tell. In Westchester, during the March 1983 exercise, four of the five buses selected to participate in the 
exercise were equipped with radios. (McIntire, et Qt, rr. Tr. 14.720, Post·Exercise Assessment at 30.) In 
Rockland, however, the buses that were used lacked radios, and FEMA found that reliance on commer· 
cial telephones for bus communications constituted a deficiency. (/d. at 38·39 and 43. See Qlso Siegel. 
Tr.9925.) 
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30, 46, 53, and 57.) The record does not demonstrate that this com
munication capacity is adequate.66 Nor can we rely in this instance on 
FEMA's findings. Demonstrating the adequacy of the communications 
capability with support personnel and facilities does not appear to have 
been an exercise objective during the 1983 exercise. However, even if 
this capability has been assessed during the 1983 exercise, we could not 
draw a favorable inference from the absence of a significant deficiency 
finding; we do not believe it is valid to extrapolate any general conclu
sion from FEMA's findings, which were based in this instance on a very 
small, preselected sample set of bus drivers, ambulance drivers, and re
ception centers. See McIntire, et 01., fT. Tr. 14,720, Post-Exercise As
sessment at 15-17. 

On the other hand, we cannot find that the communications system is 
inadequate. We simply do not know the capacity of the telephone 
system and the demands thereon during an emergency, nor do we know 
to what extent supplemental communications capability exists. 
Accordingly, we find the record inconclusive with respect to planning 
standard 10 C.F.R. § 50.47(b)(6). 

Public Education and In/ormation 

Section 50.47 (b) (7) states: 

(7) Information is made available to the public on a periodic basis on how they 
will be notified and what their initial actions should be in an emergency (e.g., listen
ing to a local broadcast station and remaining indoors), the principal points of con
tact with the news media for dissemination of information during an emergency 
(including the physical location or locations) are established in advance, and proce
dures for coordinated dissemination of information to the public are established. 

Further guidance is provided by NUREG-0654, § II.G. 
Public information brochures have been developed and revised for 

Westchester, Putnam, and Orange Counties. (See WBCA Ex. I, FOE 
Ex. I, UCS Ex. 14.) The brochures address all the topics specified in 
NUREG-0654, § II.G.1. 

Intervenors asserted that the brochures are ambiguous and confusing, 
and will be ignored or forgotten by the public. (Int. PF 3.1-65, 3.1-68, 
and 3.1-69.)67 The only probative evidence Intervenors presented, 

66 Communications with support personnel and facilities may also be a problem in Rockland County. 
(Gdanski, ff. Tr. 3369, Ex. B at 11; Gdanski, Tr. 3528; D. McGuire, Tr. 4157; Kralik, ff. Tr. 4303, at 7; 
Kralik, Tr. 3582·83, 3607; Scharf, ff. Tr. 11,166, at S; Scharf, Tr. 11,218·19.) 
67 The Intervenors also asserted that the brochure should be published in foreign languages. We address 

that issue under Contention 4.7 and incorporate by reference our conclusions on Contention 4.7 herein. 
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however, was the testimony of Professor Smith (Smith, ff. Tr. 10,269, 
discussed supra), but Professor Smith's testimony related primarily to 
the EBS messages. What little direct testimony Professor Smith gave 
with respect to the brochures was based on his review of the unrevised 
brochures68 and did not distinguish the brochures from the EBS 
messages. (See, e.g., id. at 12.) Professor Smith's thesis was that the 
public communications (the EBS messages and the brochure) were not 
properly worded. The brochures and the EBS messages, however, are 
fundamentally different. In failing to distinguish them, Professor Smith 
ignored the very different roles they are meant to play. (Compare 
Smith, ff. Tr. 10,269, and Tr. 10,353 with Louisiana Power and Light Co. 
(Waterford Steam Electric Station, Unit 3), LBP-83-27, 17 NRC 949 
(1983).) The EBS messages are response-invoking communications, but 

. the brochures are not. More importantly, however, Professor Smith ad
mitted that he was evaluating the brochures against a "state of the art" 
standard (Tr. 10,279) and was advocating requirements that exceeded 
those of NUREG-0654 (Tr. 10,352-53). We cannot accept, therefore, 
Professor Smith's opinion. 

We afford little weight to Intervenors' assertion that people will 
ignore or forget the information contained in the brochures. 10 C.F.R. 
§ 50.47 (b)(7) . requires that information "be made available" to the 
public. Annual dissemination of a brochure is a reasonable way to make 
the information available and should eventually lead to public awareness 
of emergency responses;69 but it is impractical and not within 
Licensees', the State's, or the counties' power to demand a fully, in
stantly educated public. We conclude, based on FEMA's appraisal and 
our own review of the brochures, that those brochures are adequate. 

We cannot, however, find that the distribution of the brochures has 
been adequate. As of the close of our record, the revised brochure and 
posters had not yet been distributed in Westchester (nor, of course, in 
Rockland);70 if such distribution has not been accomplished, planning 
standard 10 C.F.R. § 50.47 (b) (7) has not yet been met. 

68 Professor Smith testified, after examining the revised brochures, that it was an improvement and 
might indeed meet the regulations. (Tr. 10,336-37, 10,353.) 
69 We also find that the brochure's educational value is complemented by other educational techniques 

(posters, newspaper advertisements, slide shows). (See McIntire, et at. tr. Tr. 14,720, at 27, 48, and 
54; Schmer, Tr. 12,129; Scalpi, Tr. 12,154') , 
10 Mclntire, et aL. tr. Tr. 14,720, Post-Exercise Assessment at 28. 
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Emergency Facility and Equipment 

Section 50.47 (b) (8) states: 

(8) Adequate emergency facilities and equipment to support the emergency re
sponse are provided and maintained. 

Further guidance is provided by NUREG-0654, § II.H. 
Intervenors presented no case on this planning standard and it is ap

parent from their proposed. findings that they do' not understand its 
scope. Not one of their proposed findings is relevant 'to '10 C.F.R. 
§ 50.47(b)(8) as interpreted by the evaluation criteria of NUREG-0654 
§ II.H.7! NUREG-0654, §§ II.H.I0 and II.H.ll are the evaluation criteria 
relating to off site emergency equipment; those criteria only require an 
inventory of equipment and provisions for inspection/repair. The other 
evaluation criteria of NUREG-0654, § II.H, require the establishment of 
support centers, the EOF, EOCs, an onsite monitoring system, an offsite 
data acquisition system, and a meteorological monitoring system. There 
is no dispute that these criteria have been met. (See Sears, ff. Tr. 
12,244, at 24-26; PA Onsite Testimony, ff. Tr. 11,679, at 21-24; 
Davidoff, Tr. 11,322') By contrast, Intervenors addressed their proposed 
findings to the adequacy of communications and means for. controlling 
radiological exposure. Those items are the subject of planning standards 
10 C.F.R. § 50.47(b) (6) and (b) (11) respectively, and we so treat them. 

Based on FEMA's assessment and our own review of the emergency 
plans against the particular evaluation criteria of NUREG-0654, we con
clude that planning standard 10 C.F.R. § 50.47(b)(8) has been m,et. . 

Accident Assessment 

Section 50.47 (b) (9) states: 

(9) Adequaie methods, systems, and equipment for assessing and monitoring . 
actual or potential ofTsite consequences of a radiological emergency condition are in 
use. 

Further guidance is provided by NUREG-0654, § II.I. 
Intervenors presented no case on this planning standard, and there is 

no real dispute with respect to the proposed findings submitted by Licen
sees and the Staff. 

71 In the absence of any evidence to the contrary, we give considerable weight to the evaluation criteria 
in NUREG.06S4 in interpreting the requirements of the Commission's emergency planning regulations. 
Cf. Public Service Co. of New Hampshire (Seabrook Station. Units 1 and 2), LBP·83·32A, 17 NRC 1170, 
1177 n.5 (1983). 
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Licensees have installed a Reuter Stokes Sentry 1011 Remote Envi
ronmental Monitoring System consisting of 16 monitors within a two
mile radius of the plant. The information recorded is relayed to the 
Meteorological Information and Dose Acquisition System (MIDAS) at 
the EOF, as are meteorological data.72 The MIDAS System can then 
make predictions for the plume and ingestion pathway EPZs. There are 
also Ludlum Monitors (area radiation monitors) at approximately 25 lo
cations within the four-county area. In addition, Licensees also maintain 
two field monitoring teams with 24-hour immediate response capability, 
and about 50 backup monitoring teams are available. (P A Onsite 
Testimony, ff. Tr. 11,679, at 22-27; Con Ed Onsite Testimony, ff. Tr. 
11,713, at 16-17; Sears, ff. Tr. 12,244, at 25-28; Con Ed Emergency 
Plan, supra, § 7.3.2; PA Ex. 43 at IP-I011. See also McIntire, et al., ff. 
Tr. 1(720, Post-Exercise Assessment at 20,28,41,49, and 55,) 

The State and counties also have monitoring teams. Moreover, the 
State and counties can access Licensees' Atmospheric Release Advisory 
Capability (ARAC) system and MIDAS data. (ScalpilSchmer, Tr. 
12,151-52; Curran, Tr. 5076; J. McGuire, Tr. 3794; NY RERP (NY Ex. 
3) at H-4; Sears, ff. Tr. 12,244, at 28; Power Authority Onsite 
Testimony, ff' Tr. 11,679, at 26.) 

Intervenors have pointed to the testimony of two county officials who 
stated they would prefer to rely less on Licensees' monitoring 
capabilities. (Int. PF 3.1-84') This sentiment, however, does not belie 
the overall assessment/monitoring capability.7J Accordingly, the Board 
finds that planning standard 10 C.F.R. § 50.47 (b) (9) has been met. 

Protective Response 

Section 50,47 (b) (10) states: 

(10) A range of protective actions have been developed for the plume exposure 
pathway EPZ for emergency workers and the public. Guidelines for the choice of 
protective actions during an emergency, consistent with Federal guidance, are devel
oped and in place, and protective actions for the ingestion exposure pathway EPZ ap
propriate to the locale have been developed. 

Further guidance is provided by NUREG-0654, § IIJ. 

72 Licensees' meteorological monitoring capability is described in detail in our discussion of Contention 
3.6, l!!Ira. and is found adequate. 
7J Intervenors also referenced their findings on training and communication. (Int. PF 3.1·87.) We 

choose to keep the planning standards separate where possible, however. and address training and com· 
munications under planning standards 10 C.F.R. § SO.47(b)(lS) and (b)(6), respectively. 
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The record presents no dispute as to the adequacy of the onsite protec
tive actions. (See Con Ed Onsite Emergency Plan, supra,' PA Ex. 43; 
compare NUREG-0654, §§ 11.1.1 to 11.1.8.) 

The Intervenors did present testimony on the adequacy of protective 
actions for the public in the plume exposure pathway EPZ. Most of the 
testimony, however, was of little probative value, and much of it ad
dressed the more specific issues raised in Contentions 3.2,3.3,3.7,3.9, 
3.10, and 4.2. These specific contentions are discussed infra, and that 
discussion will not be repeated here.7• The deficiencies noted by this 
Board with respect to the specific contentions enumerated above are: 
(1) that insufficient attention has been given to protective actions 
during a severe winter storm (Contentions 3.3, 3.6, and 4.2); (2) that 
plans for the protection of schoolchildren are in an unacceptable state of 
flux (Contention 3.6); and (3) that in Rockland and Westchester, insuf
ficient attention has been given to the identification of the non
institutionalized, mobility-impaired populace and the assessment of 
their needs (Contention 3.10). 

The only issue raised by Intervenors under planning standard 10 
C.F.R. § S0.47(b)(lO) and not subsumed by a specific contention relates 
to protective actions for the ingestion pathway. (See Int. PF 3.1-103 to 
3.1-108.) Unfortunately, despite this issue's potential importance 
(owing to the unique vicinity of Indian Point), Intervenors' case did 
little more than state the obvious - that the proximity of New York 
City magnified the potential consequences and correspondingly required 
a greater planning effort for the ingestion pathway. The intervenors 
merely asserted the general insufficiency of detail in the State plan. (See 
Id.) 

If Intervenors have been remiss in prosecuting this issue, however, 
the proponents of the plans have been equally remiss in its defense. 
FEMA, in its lune 1982 evaluation of the planning provisions for the in
gestion pathway, determined that there were no details of protective 
measures to be used for ingestion pathway. Then, in the December 1982 
update report, FEMA stated that "adequate information on surface 
water inventory and the location of produce and dairy farms was fur
nished to FEMA. This completes information requirements for ingestion 
pathway protective actions." (McIntire, et al., ff. Tr. 14,720, 1982 
Update Report at 1, 5.)75 We have no idea, however, what information 

74 In -p8rticuiar, sheltering (Int. PF 3.1·91 to 3.1·95) is discussed under Contention 4.2; removal of im· 
pediments (Int. PF 3.1·96 to 3.1·100) is discussed under Contentions 3.3 and 3.9; and transit·dependent 
populations (Int. PF 3.1·101 to 3.1·102) are discussed under Contention 3.10. 

7S As far as we can determine, neither planning nor preparedness for the Ingestion pathway was evaluat. 
ed during the March 1983 exercise. (See Mcintire, et 01 •• rr. Tr. 14,720, Post·Exercise Assessment.) 
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has been provided. The State Plan admitted into evidence contains no 
such information. (See NY Ex. 3; NY Ex. 6.) The State Plan does little 
more than incorporate by reference the Food and Drug Administration 
and EPA Protective Action Guides. (See id. at 111-40, and 111-43 to 
111-49.) Moreover, FEMA's conclusion, that the "information require
ments" have been met, begs the question whether planning is sufficient. 

Accordingly, we find the record inconclusive as to whether planning 
for the ingestion pathway is adequate. With respect to protective re
sponses in the plume exposure EPZ, we find, based on our conclusions 
on Contentions 3.2, 3.3, 3.7, 3.9, 3.10, and 4.2, that planning standard 
10 C.F.R. § 50.47 (b) (10) has not been met. 

Radiological Exposure Control 

Section 50.47 (b) (11) states: 

(11) Means for controlling radiological exposures. in an emergency. are estab
lished for emergency workers. The means for controlling radiological exposures 
shall include exposure guidelines consistent with EPA Emergency Worker and 
Lifesaving Activity Protective Action Guides. 

Further guidance is provided by NUREG-0654, § U.K. 
Intervenors' principal assertion with respect to this planning standard 

was that adequate numbers and types of dosimeters are not available. 
(lnt. PF 3.1-75, 3.1-113.) The assertion is not entirely unfounded. 
FEMA has twice found as a deficiency the absence of permanent record 
dosimeters and 24-hour capability to determine doses received by 
emergency personnel. (See, e.g., McIntire, et 01., fT. Tr. 14,720, Post
Exercise Assessment at 33; McIntire, et 01., fT. Tr. 1307, 1982 Post
Exercise Assessment at 36-37.) However, New York State subsequently 
agreed to procure permanent record dosimeters and started acquiring 
low-range, self-reading dosimeters. In the interim, high-range civil de
fense dosimeters would be used. (McIntire, et 01., fT. Tr. 14,720, 1982 
Update Report at 2, 7.) Intervenors' testimony and assertions are there
fore stale. New York will distribute 950 self-reading dosimeters and 
5500 permanent record dosimeters during 1983. (NY Ex. 8.) We do not 
believe that a significant problem exists in this area. 

Intervenors also asserted that the supplies of potassium iodide (KI) 
are insufficient. (lnt. PF 3.1-115.) This issue is similar to that of the ade
quacy of the dosimeters. Intervenors based their assertion on a FEMA 
finding during the March 1983 drill that, although KI was available for 
distribution, some Westchester transportation companies did not have 
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adequate supplies and had not instructed their drivers in its use.76 

(McIntire, et 01., ff. Tr. 14,720, Post-Exercise Assessment at 32.) This 
deficiency was found to be minor, and Intervenors have not shown any 
more widespread problem such as would contradict FEMA's 
conclusion.77 Intervenors also asserted that "the supply of potassium 
iodide on hand at local police headquarters has exceeded the expiration 
date." (Int. PF 3.1-115.) The only support for this broad assertion, 
however, was the testimony of Hickernell, a lay witness for the 
Intervenors. Hickernell testified that during the March 1983 drill she ob
served some bottles of KI tablets in the police communications room of 
the Ossining Municipal Building and the bottles were labeled with a 
June 1981 expiration date. (Tr. 14,543.) While we are certainly con
cerned with the possibility that outdated supplies of KI might be 
stockpiled, we cannot subscribe to Intervenors' broad assertion. 

Intervenors' last assertion of any substance was that the counties do 
not have procedures for collecting and disposing of contaminated 
wastewater. (Int. PF 3.1-114.) Again this assertion is based on a previous 
FEMA finding of deficiency. And again, FEMA has been satisfied by 
the response to its finding; in this case, the emergency plans were to be 
revised to provide for the disposal of contaminated wastes. (McIntire, et 
01., ff. Tr. 14,720, 1982 Update Report at 2, 7.) These revisions were 
scheduled to be made by January 15, 1983. ([d. at 7.) However, we have 
reviewed the 1983 amendments to the State and county RERPs, and we 
are unable to determine whether adequate revisions have been made. 
(See Putnam RERP (NY Ex. 11), Procedure 4, Attachment 12; Orange 
RERP (NY Ex. 12), Procedure 3, Attachment 13 at HE 13-17; 
Westchester RERP (NY Ex. 13), Procedure 3, Attachment 13 at HE 
13-20.) We do not find that intervenors' allegation has been sustained, 
but we suggest that the Commission ask FEMA to report on the adequa
cy of the waste disposal provisions. 

Accordingly, we determine that emergency· plans are in substantial 
compliance with planning standard 10 C.F.R. § 50.47(b), although sever
al minor deficiencies remain. 

76 We address the adequacy of emergency worker training under planning standard 10 C.F.R. 
§ 50.47(b)(I5). discussed Il!fra. 

77 Intervenors raised several other points, none of which seriously questioned compliance with planning 
standard 10 C.F.R. § 50.47 (b) (J I). (See Int. PF 3.1-118 to 3.1-120.) 
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Medical and Public Health Support 

Section 50.47 (b) (12) states: 

(I2) Arrangements are made for medical services for contaminated injured 
individuals. 

Further guidance iS,provided by NUREG-0654, § II.L, and by the Com
mission's decision in Southern California Edison Co. (San Onofre Nuclear 
Generating Station, Units 2 and 3), CLI-83-10, 17 NRC 528 (1983). : 

Intervenors have not submitted proposed findings on this planning 
standard. UCSINYPIRG did, however, present testimony of James L. 
Murphy, a public health specialist. (J. Murphy, fT. Tr. 11,060.) Murphy 
testified inter alia that he had surveyed health' care facilities in the 
region and concluded that they had insufficient capacity and would be 
unable to treat many people with exposures in excess of 100 rem. 

In admitting the Murphy testimony, we noted the imminence of the 
Commission's decision in San Onofre, supra; and we remarked that our 
evaluation of the Murphy testimony could be afTected by that decision. 
(Tr. 11,059-60.) The Commission has now rendered that decision. In 
short, the Commission decided that with respect to the few individuals 
who might be both contaminated and injured, "the arrangements that 
are currently required for onsite personnel and emergency workers pro
vide emergency capabilities which should be adequate for treatment of 
members of the general public. Therefore, no additional medical facili
ties or capabilities are required for the general public." San Onofre, 
supra, 17 NRC at 536.78 With respect to individuals only exposed to 
radiation, the Commission stated that an ad hoc capability is suffiCient. 
For these individuals, "[e]mergency plans should ... identify those 
local or regional medical facilities which have the capabilities to ,provide 
appropriate medical treatment for radiation exposure. No contractual 
agreements are necessary and no additional hospitals or other facilities 
need be constructed." [d. at 537 (footnote omitted). 

Murphy's testimony is not consistent with the Commission's 
decision.79 The Licensees', the StafT's, and New York's testimony and 

78 The Commission also stated "[do meet the emergency planning regulation, it has been the general 
practice for licensees or ofT site authorities to make special arrangements for emergency treatment of con· 
taminated injured onsite personnel and emergency workers .••• The Commission [alsol believes it is 
prudent to identify local or regional medical service facilities considered capable of providing support for 
contaminated injured individuals." 17 NRC at 535. 
79 The Board does not accord the Murphy testimony much weight. Murphy based his conclusions on a 

survey he conducted, but he was inexperienced in conducting surveys; his sample was far too small, and 
the questions were poorly worded. (Tr. 11,062, 11,070-74, 11,076-82.) The bottom line was that 
Murphy disputed the planning basis used, a basis entirely consistent with San Onofre. (See Tr. 
11,084.86.) 
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exhibits demonstrated compliance with this planning standard. The 
Licensees have executed a letter of agreement with the Peekskill Com
munity Hospital for the treatment of contaminated injured persons, and 
with the Verplanck Ambulance Association for 24-hour service in trans
porting such persons. (Con Ed Emergency Plan, supra, §§ 6.5.2-6.5.3 
and Appendix A; Emergency Planning Procedures Document (P A Ex. 
43), at IP-1021; Sears, fT. Tr. 12,244, at 5-6, 38-39.) In addition, the 
State RERP identifies 47 hospitals that have the capability to treat con
taminated individuals. (State RERP (NY Ex. 3), Part III, § II at 
12-12(c).) Moreover, New York's witness Donald B. Davidoff, Director 
of the New York Radiological Emergency Preparedness Group, testified 
that every hospital and nursing home within the EPZ had been contacted 
to determine their capabilities and to alert them to their responsibilities. 
(Tr. 11,413-14.) Finally, training for hospital personnel has been 
provided. (NY Ex. 9.) 

Accordingly, the Board finds that, based on the evidence presented by 
Licensees, the Staff, and New York State and consistent with the FEMA 
findings, planning standard 10 C.F.R. § 50.47 (b) (12) has been met. 

Recovery and Reentry Planning and Post-Accident Operations 

Section 50.47 (b) (13) states: 

(13) General plans for recovery and reentry are developed. 

Further guidance is provided by NUREG-0654, § II.M. 
Intervenors presented no evidence on this planning standard, nor did 

they submit proposed findings with respect to compliance with the 
standard. However, recovery and reentry procedures are included in the 
State, county, and onsite emergency plans. (State RERP (NY Ex. 3), 
Part II, § IV at IV-1 to IV-7; NY Ex. 10, § IV at B-4; NY Ex. 11, § IV; 
NY Ex. 12, § IV.B; PA Ex. 43 at 7-4.) These procedures were found 
satisfactory by the Staff and FEMA. (Sears, ff. Tr. 12,244 at 39; 
McIntire, et al., fT. Tr. 14,720, Post-Exercise Assessment at 21, 33, 45, 
52, and 59.) Our own summary review was in accord, and we conclude 
that planning standard 10 C.F.R. § 50.47 (b) (13) has been met. 

Exercises and Drills 

Section 50.47 (b) (14) states: 

(14) Periodic exercises are (will be) conducted to evaluate major portions of 
emergency response capabilities, periodic drills are (will be) conducted to develop 
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and maintain key skills, and deficiencies identified as a result of exercises or drills 
are (will be) corrected. 

This regulation is complemented by 10 C.F.R. Part 50, App. E, § F.1. 
Further guidance is provided by NUREG-0654, § II.N. 

The RERPs provide for annual exercises. (See State RERP (NY Ex. 
3), at 11-12 to 11-14, Part III, § I, Procedure F; NY Ex. 10, § VI.B; NY 
Ex. 11, § II.B.3; NY Ex. 13, §II.B.B; PA Ex. 43, § 8.) To date two full
scale exercises have been held, one in March 1982 and one in March 
1983. 

The Intervenors did not present a case with respect to this planning 
standard; some Intervenor and county witnesses did, however, criticize 
the exercises that had been conducted. One particular criticism was that 
the exercise did not require the mobilization of sufficient resources for a 
realistic evaluation of preparedness. (See Int. PF 3.1-122, and 3.1-124.) 

This criticism is not unfounded. The resources mobilized were too 
small a sample from which to draw a general conclusion on preparedness 
(See McIntire, et 01., ff. Tr. 14,720, Post-Exercise Assessment at 
13-16), and in many instances, the resources were preselected. ([dJ 
However, we do not doubt that practicality constrains the scope of the 
exercises. Moreover, FEMA employed Argonne National Laboratory to 
conduct an extensive survey of emergency resources. This procedure, 
we believe, adequately compensates for the limitations on the evaluation 
potential of the actual exercise.80 

Intervenors also asserted that the conditions were not adequate to 
assess emergency response capability; they advocate unannounced drills 
at different times of day or night. (lnt. PF 3.1-123.) FEMA does require 
that the exercises be conducted under varying conditions (NUREG-
0654, § II.N.1.b), but this requirement is clearly predicated on a succes
sion of annual exercises. The planning and preparedness at Indian Point 
are in their infancy, and we do riot find it unreasonable that the first two 
exercises have been announced, daytime exercises. 

Accordingly, we conclude that planning standard 10 C.F.R. 
§ 50.47(b) (14) has been met. 

80 A survey does not compensate for the lost training opportunity and training is a fundamental purpose 
of an exercise. However, such training is more efficiently conducted during resource-specific drills than 
during full-scale exercises. See NUREG-0654. § II.N .2. 
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Radiological Emergency Response Training 

Section 50.47(b)(15) states: 

OS) Radiological emergency response training is provided to those who may be 
called on to assist in an emergency. 

This regulation is complemented by 10 C.F.R. Part SO, App. E, § IV.F. 
Further guidance is provided by NUREG-0654, § 11.0. 

With respect to this planning standard, Intervenors asserted that train
ing has been inadequate for: bus drivers, school personnel, ambulance 
drivers, personnel at special facilities, hospital staff, police, and emergen
cy workers. (lnt. PF 3.1-127 to 3.1-143.> They cited as primary support 
for this assertion, however, the Argonne National Laboratory Verifica
tion Analysis (See note 82, infra), which is not in evidence. Never
theless, there was considerable testimony froni' local officials and 
emergency response personnel that much necessary training had not yet 
been conducted. (Guido (Westchester County Sheriffi, ff. Tr. 4913, at 
2; Curran (Commissioner, Westchester Department of Health), ff. Tr. 
5043, at 4; contra Curran Supp., ff. Tr. 5043, at 1-2; Jurkowski (Deputy 
Commissioner, Westchester Department of Transportation), ff. Tr. 
5211, at 5; Marasco (Director, Westchester Office of Disaster and 
Emergency Services), ff. Tr. 5388, at 2; Marasco Supp., ff. Tr. 5388, at 
2-4; Kaminski (Director of Planning, Westchester Department of 
Hospitals), ff. Tr. 5567, at 2-3; Bohlander (Commissioner, Westchester 
Department of Public Works), ff. Tr. ,5726, at 2; Goldfarb (Ossining 
Police ChieO, Tr. 5800; Goldfarb, ff. Tr. 9820, at 2; Wishnie (Ossining 
Town Supervisor), Tr. 9867-68; contra Wishnie, ff. Tr. 9820, at 1; 
Siegel, Tr. 9886; Elliot (Yorktown Supervisor), ff. Tr. 10,874, at 1; Ellef
son (Captain, Ossining Volunteer Ambulance Corps), ff. Tr. 10,048, a't 
1; Ellefson, Tr. 10,005-60. See also Narod-Shiek, ff. Tr. 10,838, at 3; 
Corwin, ff. Tr. 10,838, at 1; Corwin, Tr. 10,861; Murray, Stipulation 17, 
ff. Tr. 11,670; lurato, ff. Tr. 9898, at 2; Ziegler, ff. Tr. 10,711, at 1; 
Gunn, ff. Tr. 10,702 at 1; Everhart, ff. Tr. 4390, at 2; Connelly, Tr. 
10,059; J. Murphy, ff. Tr. 11,060, at 11-15; Awalt, Tr. 10,530; Richter, 
ff. Tr. 10,524, at 2; Richter, Tr. 10,527; Bergman, ff. Tr. 10,524, at 2'; 
Schultz, Tr. 5837-39.}81 This testimony is borne out by deficiencies 
noted by FEMA in its Post-Exercise Assessment. (See, e.g, Mcintire, et 

81 Testimony to the same effect was heard with respect to Rockland County. (D. McGuire (Deputy 
Director of Emergency Services, Rockland) Tr. 10,974·77; Holland (Police Chief, Haverstraw), ff. Tr. 
1661, at 6; Kralik (Rockland County Deputy Sheriffi, ff. Tr. 11,132, at 2; Kralik Supp., Tr. 11,135; 
Scurti, Tr. 11,146, 11,155·57, and 11,161; Scharf, ff. Tr. 11,166, at 3; Sekelsky, ff. Tr. 10,437, at 1; 
Bower, rr. Tr. 11,103, at 2·3; and Brooker, Tr. 10,229') 
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al., fT. Tr. 14,720, Post-Exercise Assessment, at 31, 32, 33, 51, 56, 57, 
and 59.) On the other hand, there was significant testimony that much 
training was ongoing. (DavidofT, Tr. 11,396; Scalpi, Tr. 12,098; Schmer, 
Tr. 12,099; D. McGuire, Tr. 10,990-91; O'Rourke, fT. Tr. 11,520, at 3; 
O'Rourke Supp., ff. Tr. 11 ,567, at 1. See generally PA PF 726-33.) 
Nevertheless, the Board cannot find that the record demonstrates an ad
equate degree of training. At best, the record is inconclusive, and it is 
certainly stale.82 

Intervenors also asserted that the training curriculum is inadequate. 
(Int. PF 3.1-144.) We agree with this assertion to the extent it is based 
on inadequacies in New York State's training manual, the 1983 
Emergency Worker Reference Manual. (PA Ex. 42.) There are several 
glaring errors in this manual, and it is written at a technical level that 
greatly detracts from its utility to a lay emergency worker. (Sears, Tr. 
12,358-68') We believe the manual needs extensive revision and subse
quent review. 

Accordingly, based on the foregoing, the Board cannot conclude that 
planning standard 10 C.F.R. § 50.47 (b) (15) has been met. 

Responsibility for Planning Effort 

Section 50.47 (b) (16) states: 

(16) Responsibilities for plan development and review and for distribution of 
emergency plans are established and planners are properly trained. 

Further guidance is provided by NUREG-0654, § I1.P. 
As previously stated, we find that planning in Rockland is generally 

inadequate. Intervenors also asserted that planning standard 10 C.F.R. 
§ 50.47 (b) (16) has not been met with respect to Westchester County. 
(Int. PF 3.1-153 to 3.1-155.) However, we find no support in the record 
for this assertion, and no basis for disputing FEMA's finding that this 
planning standard has been met in Westchester, Orange, and Putnam 
Counties. 

82 Two relevant documents, with contradictory imports, have been submitted to us pursuant to the 
duty of participants to apprise the Board of relevant developments: Argonne National Laboratory, 
"Indian Point Nuclear Power Station: Verification Analysis of County Radiological Emergency Re· 
sponse Plans," ANL/EES·TM-228 (May 1983); and FEMA Addendum to Verification Update Report 
(Update as Reported by NYS Radiological Emergency Preparedness Group as of August 3, 1983) (filed 
August 4, 1983). We do not believe that any purpose would be served by our reopening the record to reo 
ceive these documents into evidence, nor have we considered them in our evaluation. However, we 
commend them to the attention of the Commission. 
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Conclusion 

The Board concludes that as of the close of the record, emergency 
planning at Indian Point was inadequate in that the present plans did not 
meet several of the 16 mandatory standards of 10 C.F.R. § 50.47(b) and 
were not in conformance with NRCIFEMA guidelines., We find that 
planning and preparedness in Rockland County was generally deficient. 
With respect to the Licensees, New York, and Westchester, Putnam and 
Orange Counties, our specific findings are as follows: 81 

50.47 (b) (1) 
NUREG-0654, 
Evaluation Criterion A 

50.47 (b) (2) 
Evaluation Criterion B 

50.47 (b)(3) 
Evaluation Criterion C 

50.47 (b) (4) 
Evaluation Criterion D 

50.47 (b) (5) 
Evaluation Criterion E 

50.47 (b) (6) 
Evaluation Criterion F 

50.47 (b) (7) 
Evaluation Criterion G 

50.47(b) (8) 
Evaluation Criterion H 

50.47 (b) (9) 
Evaluation Criterion I 

• no significant deficiencies 

• no significant deficiencies 

• record inconclusive as to existence of 
letters of agreement with reception and 
congregate care facilities 

• no significant deficiencies 

• no significant deficiencies, but record 
inconclusive with respect to the existence 
of or need for route alerting or other 
procedures in the event the siren system 
fails 

• record inconclusive as to adequacy of , 
capability to communicate with emergency 
workers 

• public information brochures and posters 
were not distributed in Westchester 

• no significant deficiencies 

• no significant deficiencies 

13 We are mindful that developments subsequent to the close of the record may have corrected some 
or all of the deficiencies. 
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50.47 (b)(lO) 
Evaluation Criterion J 

S0.47(b)(1l) 
Evaluation Criterion K 

·S0.47(b)(12) 
Evaluation Criterion L 

50.47 (b) (13) 
Evaluation Criterion M 

S0.47(b) (14) 
Evaluation Criterion N 

50.47 (b) (15) 
Evaluation Criterion 0 

. 50.47 (b) (16) 
Evaluation Criterion P 

• insufficient attention was given to 
protective actions during a severe winter 
storm 

• plans for protection of schoolchildren were 
not finalized 

• in Westchester (as in Rockland) 
insufficient attention was given to the 
identification of the non-institutionalized, 
mobility-impaired populace and 
assessment of their needs 

• no letters of agreement for Westchester 
County bus drivers 

• record inconclusive with respect to 
protective response planning in the 
ingestion pathway EPZ 

• no significant defiCiencies, but record 
inconclusive as to adequacy of provisions 
for disposal of contaminated wastewater 

• no significant deficiencies 

• no significant deficiencies 

• no significant deficiencies 

• training of emergency workers was 
deficient - record inconclusive as to 
extent of this deficiency 

• training manual was deficient 

• no significant deficiencies 

J. Contention 3.2: Human Responses 

Contention 3.2 states: 

The emergency plans for Indian Point Units 2 and 3 do not conform with 
NRC/FEMA guidelines because the assumptions made therein with respect to 
human response factors during a radiological emergency are erroneous. Hence, the 
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estimates of evacuation times and of the feasibility of timely evacuation for certain 
areas are incorrect. 

This contention was based on pleadings by UCS/NYPIRG, WESP AC, 
and Parents. The Licensees presented the following expert witnesses: 
Dr. Robert L. DuPont, Dr. Sidney Lecker, and Dr. Russell Dynes. Dr. 
DuPont is a Clinical Professor of Psychiatry, Georgetown University 
Medical School. (DuPont, fT. Tr. 8852.) Dr. Lecker is a board-certified 
practicing psychiatrist. (Lecker, fT. Tr. 11 ,966.) Dr. Dynes is Executive 
Officer of the American Sociological Association, Washington, D.C. In 
1979, Dr. Dynes was appointed head of the Task Force on Emergency 
Response and Preparedness, President's Commission on the Accident at 
Three Mile Island. (Dynes, fT. Tr. 11,966') These witnesses gave tes
timony concerning the response of emergency workers and the public to 
emergencies. The Intervenors (USC/NYPIRG) presented the following 
expert witnesses: Dr. Kai T. Erikson, Dr. Murray Melbin, Dr. Albert 
J. Solnit, and Dr. Robert Jay Lifton. Dr. Erikson is a Professor ofSociol
ogy and American Studies, Yale University. (Erikson, fT. Tr. 9563.) Dr. 
Melbin is a Professor of Sociology at Boston University. (Melbin, fT. Tr. 
9944.) Dr. Solnit is Sterling Professor of Pediatrics and Psychiatry and 
Director of the Child Study Center, Yale University. (Solnit, fT. Tr. 
10,459') Dr. Lifton is Foundations' Fund Research Professor of 
Psychiatry, Yale School of Medicine, New Haven, Connecticut. (Lifton, 
fT. Tr. 12,425.) The NRC StafT presented a FEMA panel of witnesses 
composed of Mr. Philip McIntire, Acting Chief, Natural and Technologi
cal Hazards Division, FEMA; Mr. Ihor Husar, Program Manager, Radi
ological Emergency Preparedness Program, FEMA Region II, and Mr. 
Joseph H. Keller, Senior Scientist, Exxon Nuclear Idaho Company, 
Incorporated. (McIntire, et 01., fT. Tr. 1307.) In addition, many other wit
nesses proffered by the Intervenors made relevant remarks (e.g., 
DavidofT/Czech, Northrup, Everhart, Curran, Guido, Marasco, Bates, 
Bohlander, Johnson/Brooker, Gochman, Podwal, and Scalpi/Schmer). 

This contention was well litigated, and the testimony presented dispar
ate opinion on two fundamental issues: (1) whether emergency work
ers would respond to a radiological emergency; and (2) whether the 
public would comply with instructions during a radiological emergencY',B4 

B4 Dr. Melbin also raised an issue that the emergency plans might not be adequate because they fail to 
account for the decreased effectiveness of persons wakened at night. (Melbin, ff, Tr. 9944, at 1-2.> 
(Other arguments Dr. Melbin made with respect to the nighttime evacuation time estimates had no 
bearing on human response factors and are irrelevant to Contention 3.2.> This criticism, however, was 
made without any knowledge of, or reference to, the provisions of the emergency plans. (See Tr. 
9945-46.) Therefore, we find Dr. Melbin's argument undeveloped; although we do not doubt that one's 

(Continued) 
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The Licensees and the FEMA witnesses presented what is apparently 
the conventional theory. Studies of human response to emergencies 
show that panic does not occur during mass evacuations and that public 
disobedience is limited to isolated acts by individuals. (McIntire, et 01 .• 
fT. Tr. 1307, at 24; Dynes, fT. Tr. 11,966, at 7-10; Lecker, fT. Tr. 11,966, 
at 9-11.) With respect to emergency workers, both lay and professional, 
past experience demonstrates that these workers will fulfill their duties. 
(McIntire, et 01 .• ff. Tr. 1307, at 25; Lecker, fT. Tr. 11,966, at 7-8; 
Dynes, fT. Tr. 11,966 at 7-8.) 

The Intervenors' witnesses did not dispute the conventional theory, 
but instead disputed its application to a radiological emergency. Dr. Erik
son testified that a radiological emergency was difTerent from other 
emergencies because the threat was invisible and of uncertain duration. 
(Erikson, fT. Tr. 9563, at 4-5; Tr. 9587.) Dr. Lifton classified emergen
Cies as natural and man-made, and remarked that the latter results in 
long-lasting psychological efTects - anger, bitterness, and confusion. As 
a subcategory of the man-made emergency classification, Dr. Lifton de
scribed accidents involving.a threat of invisible contamination. Dr. 
Lifton felt that a radiological emergency would typify the invisible con
tamination emergency (Lifton, fT. Tr. 12,425, at 2-3), and the greater 
dread of such an emergency would negate an orderly response. ([d. at 
4-5.) Dr. Lifton also testified that there would be a unique, long-lasting 
psychological efTect associated with a radiological emergency - the Radi
ation Response Syndrome (RRS). RRS is the result of a victim's sense 
of being contaminated, the uncertainty and delay in the health efTects of 
radiation, and the imagery of radiation-induced death. ([d. at 5-12.) Dr. 
Lifton believed that RRS could impair the efTectiveness of the victim's 
behavior during the process of evacuation. ([d; at 8.) The Intervenors' 
witnesses concluded, because of the unique threat of a radiological 
emergency, that emergency workers (particularly laymen drafted into an 
emergency role) would not fulfill their duties, and that the public would 
not obey instructions. In particular, parents will attempt to pick up their 
children at school despite instruction to the contrary, and many people 
would evacuate spontaneously. (Erikson, fT. Tr. 9563, at 5-9; Lifton, fT. 
Tr. 12,425, at 7-9.) 

There IS a dearth of empirical evidence for or against the opinions of 
Intervenors' witnesses. Witnesses on both sides of this controversy 

efficiency may be temporarily reduced immediately afier being wakened, without some link to the 
actual plans we must find Dr. Melbin's conclusion with respect to those plans speculative. We also find 
that Intervenors have not submitted proposed findings addressing Dr. Melbin's arguments. Accordingly. 
we alford them no further discussion. 

957 



pointed to the Three Mile Island accident in support of their beliefs. 
Licensees' witnesses testified that Three Mile Island demonstrated that 
there is no significant difference between radiological and non
radiological emergencies (Lecker, fT. Tr. 11,966, at 1, 3, and 6; DuPont, 
fT. Tr. 8852, at 6-9; Tr. 11 ,980-82), and FEMA witnesses testified that 
the emergency workers had responded at both TMI and Ginna. (Tr. 
2173-76,2214-16, and 2538.) Intervenors' witness, Dr. Erikson, on the 
other hand, referred to the spontaneous evacuation at TMI in support of 
his opinion. (Erikson Supp., fT. Tr. 9563, at 3; Tr. 9611.) Dr. Erikson 
later acknowledged, however, that the persons who evacuated at TMI 
were not disobeying any instructions (Tr. 9618) and were entirely order
ly in their evacuation (Tr. 9623). 

Dr. Erikson also referred to a survey conducted at Shoreham which 
purportedly showed that a significant percentage of the population in the 
Shoreham EPZ would evacuate spontaneously in the event of a radiologi
cal emergency, and that a significant percentage of emergency workers 
would not respond to a radiological emergency until they had ensured 
their families' safety. (Erikson Supp., fT. Tr. 9573, at 2-3.) Whether the 
same attitudes are held at Indian Point, however, was not demonstrated; 
and Licensees' witness, Dr. Lecker, testified that in an actual 
emergency, a person can be expected to conform with pro-social behav
ioral patterns and to follow an emergency plan even though that person 
earlier disavowed so doing .. (Lecker, fT. Tr. 11,966, at 8, 10.) 

Finally, Dr. Lifton's emphasis on RRS as a cause of non-cooperative 
behavior during a radiological emergency is not well founded. RRS is a 
chronic syndrome that has been observed, for the most part, in survivors 
of Hiroshima and in persons exposed to radiation during nuclear wea
pons testing. (Lifton, fT. Tr. 12,425, at 7-8.) No basis has been advanced 
for concluding that RRS would develop early in the course of an accident 
at a nuclear power plant. 

Conclusion 

The Board finds, therefore, that the human response assumptions 
made by the Indian Point planners are reasonable. Our finding does not 
disparage the opinions held by Drs. Erikson and Lifton. These witnesses 
are credible experts. However, the theory they advocate is unorthodox, 
lacks empirical support, and is contradicted by the equally credible opin
ion of Licensees' witnesses. We believe it reasonable to adopt the con
ventional wisdom; to do otherwise would be to abandon, on the basis of 
conjecture, the only available data base for emergency planning 
assumptions. 
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lOur finding is not based solely on a preference for orthodox 
assumptions, but is also based on evidence of record in support of the 
assumptions. We believe the experiences at TMI and at Ginna support 
the assumptions, particularly with respect to the responsiveness of pro
fessional emergency workers. (See Lecker, ff. Tr. 11,966, at 6; Dynes, 
ff. Tr. 11,966 at 10; McIntire, Tr. 2173-76, 2214-16, 2538; Lecker, Tr. 
11,992-94, 12,034-35.) And Dr. Erikson conceded that it might be a rea
sonable assumption to assume the responsiveness of professional 
emergency workers. (Erikson, ff. Tr. 9563, at 6.) Furthermore, quite a 
few competent witnesses testified that professional emergency workers 
do not forsake their duties. (Davidoff/Czech Supp., ff. Tr. 11,313, at 8; 
McIntire, Tr. 1613-16; Northrup, Tr. 4246; Everhart, Tr. 4397; Guido, 
Tr. 4942-43; Curran, Tr. 5127; Marasco, Tr. 5492-93; Bates, Tr. 
5662-63; Bohlander, Tr. 5801-02; Johnson/Brooker, Tr. "10,228; 
Podwal, Tr. 11,880; and ScalpilSchmer, Tr. 12,109-10.) 
. Although we have found that it is reasonable to assume that emergen
cy "workers will respond, we do not believe the Indian Point planners 
should be satisfied with an assumption. There remains a concern among 
lay persons who might have emergency duties - particularly teachers 
and bus drivers - that they might be torn between the needs of their 
families and their emergency duties. (See, e.g., Gochman, ff. Tr. 10,436, 
at 1; Stipulation #5, ff. Tr. 11,670.) These conflicts can be readily re
solved by proper planning and implementation. If letters of agreement 
are obtained for bus drivers, presumably those drivers will not be subject 
to, or will have resolved, conflicting duties. Similarly, schools can easily 
resolve or accommodate conflicts which teachers may have; for 
example, in one school district even if 50% of the teachers left their 
classes, there would still remain enough teachers to assign one to each 
bus. (Everhart, Tr. 4476.) 

The same holds true for the cooperativeness of the public. The evi
dence indicates that the public will comply with a plan and with 
instructions; but it is the lack of a plan or clear instructions that may pre
sent a problem. The spontaneous evacuation at TMI may well have been 
the result of such a lack or ambiguity of direction. Similarly, parent disre
gard of instructions not to attempt to pick up their children at school 
demonstrates a lack of confidence that their children are being 
protected. (Cj. McIntire, et 01., ff. Tr. 1307, at 26; Lifton, Tr. 
12,456-57.)85 Therefore, to ensure the validity of an assumption that 

85 Intervenors' witness, Dr. Solnit, testified that parents would, out of due concern for their children, 
be uncooperative and attempt to reach their children immediately. (Solnit, fT. Tr. 10,459, at 3.) This 

(Conlinu~d) 
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most parents will not rush to the schools to pick up their children, the 
Indian Point plans must contain clear instructions for the evacuation of 
schoolchildren, and the public must be properly educated. (Id.) 

We conclude, therefore, that the assumptions with respect to human 
responses are reasonable if the emergency plans are completed and prop
erly implemented.86 

K. Contention 3.3: Evacuation Time Estimates 

Contention 3.3 states: 

The present estimates of evacuation times, based on NUREG'()654 and studies by 
CONS AD Research Corporation and by Parsons, BrinckerholT, Quade & Douglas, -
Inc., are unreliable. They are based on unproven assumptions, utilize unverified 
methodologies, and do not rel1ect the actual emergency plans. 

" -

,- This contention was based on contentions submitted by UCS/ 
NYPIRG, WBCA, and R'CSE, and the Board designated UCS/ 
NYPIRG as the Lead Intervenor. 

The Licensees presented a panel of witnesses composed of Michael S. 
Della Rocca, Bruce E. Podwal,' and Peggy L. Rosenblatt who gave tes
timony concerning the evacuation time estimate study prepared by 
Parsons, BrinckerhofT, Quade & Douglas. These witnesses are employed 
by Parsons, BrinckerhofT, Quade & Douglas. (Parsons, fT. Tr. 11,773.) 
The Intervenors' (UCSINYPIRG) witness was Robert L. Morris, who 
testified about his review of the Licensees' evacuation time estimate 
study prepared by Parsons, BrinckerhofT, Quade & Douglas. (Morris, fT. 
Tr. 9726.) The New York State witnesses were: Donald B. DavidofT 
and Lawrence B. Czech. (DavidofT/Czech, fT. Tr. 11,313.) Staff's wit
nesses were: John R. Sears and Dr. Thomas Urbanik, II. Mr. Sears 
gave testimony concerning his review of the Licensees' evacuation time 
estimate stu~y. (Sears, fT. Tr. 12,244.) Dr. Urbanik 'testified regarding 

statement, however, was tangential to the thesis of Dr. Solnit's testimony, that a temporary separation 
from one's parents might be traumatic to a child. No support was olTered for Dr. Solnit's opinion that 
parents would immediately seek their children, and the opinion does not appear consistent with the tes· 
timony of any of the other expert witnesses. Accordingly, we alTord little weight to the opinion. As to 
Dr. Sol nit's discussion of trauma, we lind it irrelevant to the correctness of the human response 
assumptions. 
86 The three areas of planning and preparedness that we find deficient and destructive of the reason

ableness of the human response assumptions are: (1) the execution of letters of agreement for support 
personnel (see discussion of planning standard 10 C.F.R. § SO.47(b)(3) and (b)(IO), supra); (2) the 
evacuation plans for schoolchildren (see discussion of Contention 3.7, Wra); and (3) the completion 
and implementation of the public education program (see discussion of planning standard 10 C.F.R. 
§ SO.47(b)(7), supra). 
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his review and evaluation of the evacuation time estimate studies pre
pared (1) by Parsons, BrinckerhofT, Quade & Douglas, Inc., for the 
Licensees, and (2) by CONS AD Research Corporation for FEMA. 
(Urbanik, fT. Tr. 1861.) 

Evacuation time estimates for the plume exposure pathway emergency 
planning zone are required by 10 C.F.R. Part SO, Appendix E, § IV, and 
the criteria generally used for adjudging their adequacy are given in 
NUREG-0654, Appendix 4. The Licensees have provided an evacuation 
time estimate for the Indian Point plume exposure pathway EPZ; this 
study was prepared by the consulting firm of Parsons, BrinckerhofT, 
Quade & Douglas, and is entitled "Methodology to Calculate Evacuation 
Travel Time Estimates for the Indian Point Emergency Planning Zone." 
(Con Ed Ex. 10.) It estimates the times required to evacuate permanent 
residents, transients,87 and special facility populations88 in each emergen
cy response planning area (ERPA) in Westchester, Rockland, Orange, 
and Putnam Counties under normal weather conditions and under ad
verse conditions at the following times: (1) night, (2) evening, (3) 
weekday - school in session, (4) weekday - school not in session, (5) 
weekend/holiday - summer daytime, and (6) weekend/holiday -
winter daytime. (Con Ed Ex. 10, App. F,) 

Evacuation time estimates for each population were also calculated by 
radial segment for the following scenarios: (1) school in session -
normal weather, (2) school in session - adverse weather, (3) nighttime 
- normal weather, (4) nighttime - adverse weather. (Con Ed Ex. 10 at 
46-49, Tables 13 to 16, reproduced here as Tables XIII to XVI. These 
times represent the time for the last vehicle in a sector to clear the 
sector boundary. ([d. at 45.) 

The Parsons-Brinckerho// Methodology 

The evacuation time estimate methodology comprised four basic 
steps: (1) population identification and demand estimation;89 (2) iden
tification and evaluation of travel modes by which individuals exit from 

87 Transients include employees not residing in the EPZ, people staying at hotels and motels in the 
EPZ, visitors to parks and recreational areas, and day and resident camps within the EPZ. (Con Ed Ex. 
10atl1.) 
88 Special facility residents include persons in hospitals and other health care facilities and nursing 

homes; schools - public and private, day care, nursery, elementary, middle and high; group homes, 
convents, and monasteries; and correctional facilities. (Con Ed Ex. 10 at 14 and App. B.) 

89 Estimates of the resident population, special facility population, and transient population were based 
on data prepared by the four counties in the EPZ, on data provided by the Tri·State Regional Planning 
Commission, on data from various Park Commissions, and from contacts with special facilities. (Con 
Ed Ex. 10 at 7·15; Parsons,lT. Tr. 11.773 at 9·10.) 
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Sector 

2-Mite Radius 
A 
B 
C 
D 

5-Mite Radius 
E 
F 
G 
H 

TABLE XIII 
Evacuation Travel Time Estimates by Sector 

School in Session Scenario 
Normal Weather 

Resident Population 

With Without Special 
Autos Autos Faclllties 

From -To From -To From -To 

5:10 - 8:45 5:10 - 8:45 5:25 - 9:00 
4:45 - 8:05 6:50 -10:15 4:55 - 8:20 
1:15 - 2:05 1:20 - 2:05 1:30 - 2:20 
1:15 - 2:05 1:20 - 2:05 1:30 - 2:20 

5:15 - 8:50 5:15 - 8:50 7:00 -10:25 
4:50- 8:10 7:10 -10:35 5:15 - 8:20 
6:50 -11:30 7:10 -11:50 7:05 -11:45 
1:40 - 2:10 3:15 - 3:35 1:55 - 2:25 

10-Mile Radius 
I 6:05 -10:15 6:50 - 10:15 8:20 -12:40 
J 5:10- 8:15 7:40 -10:40 7:15 - 9:45 
K 6:55 -11:40 7:15 -12:00 7:55 -12:15 
L 5:30- 9:25 6:00- 9:50 5:50 - 9:40 

3600 EPZ 
M 6:55 -11:40 7:40 - 12:00 8:20 - 12:40 

Notes 

Transients 

From -To 

5:10 - 8:45 
4:45 - 8:05 
1:15 - 2:05 
1:15 - 2:05 

5:15 - 8:50 
4:50- 8:10 
6:50 -11:30 
1:40 - 2:10 

6:05 -10:15 
5:10 - 8:15 
6:55 -11:40 
5:45 - 9:40 

6:55 - 11:40 

(I) The evacuation travel time ranges presented In this Table are based on operational strategies In
dicated in the evacuation Implementation procedures. Lower bound evacuation times (shorter 
times) can be anticipated when: 
(a) Unexpected long-term capacity restrictions on key highway links owing to incidents such as 

accidents, vehicle breakdowns, and highway construction, do not occur. 
(b) A high state of operational readiness (traffic control officers mobilized, traffic control devices 

operational, all buses stationed to begin their initial runs, etc.) 15 attained; 
(c) An informed and cooperative public follow directions as instructed. 
Upper bound evacuation travel times (longer times) are representative ofa situation where: 
(a) Capacity restrictions adversely alTect traffic flow, but not to the point where a breakdown In 

traffic flow would result; 
(b) A low state of operational readiness results from minimal mobilization of the emergency 

workforce; 
(c) A low degree of cooperation from the public occurs. 

(2) The evacuation traveltime ranges are indicated as hours: minutes. 
(J) Normal weather conditions are considered to be clear sky and dry roadway pavement for the above 

scenario. 
(4) The population subgroups included in this Table are: 

(a) resident population (with and without automobiles); 
(b) special facilities (schools, colleges, nursing homes, hospitals, other health care facilities, resi

dential facilities such as group homes, convents, and monasteries, and military installations); 
(c) transients (employees, visitors to parks, resident and day camps, hotels, and motels). 
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TABLE XIV 
Evacuation Travel Time Estimates by Sector 

School in Session Scenario 
Adverse Weather 

Resident Population 

With Without Special 
Autos Autos Facllltles Tnnslents 

2-Mile Radius 
A 10:55 10:55 11:10 10:55 
B 10:00 12:25 10:15 10:00 
C 2:30 2:35 2:45 2:30 
D 2:30 2:35 2:45 2:30 

5-Mile Radius 
E 11:00 11:00 12:40 11:00 
F 10:05 12:45 10:20 10:05 
G 14:20 14:40 14:35 14:20 
H 2:35 4:15 2:50 2:35 

10-Mile Radius 
I 12:40 12:40 15:25 12:40 
J 10:15 12:55 11:55 10:15 
K 14:30 14:50 15:10 14:30 
L 11:40 12:05 11:55 11:50 

3600 EPZ 
M 14:30 14:50 15:25 14:30 

Notes: 
(I) The evacuation travel time estimates presented in this Table Ire based on operational strategies in

dicated in the evacuation implementation procedures. 
(2) The evacuation travel times are indicated as hours: minutes. 
(3) Adverse weather conditions are considered to be a slippery roadway surface (t.g., due to snow 

or ice) and/or reduced visibility (t.g., due to fog or heavy rain) for the above scenario. 
(4) The population subgroups included in this Table are: 

(a) resident population (with and without automobiles): 
(b) special facilities (schools, colleges, nursing homes, hospitals, other health care facilities, resi

dential facilities such as group homes, convents, and monasteries, and military installations). 
(c) transients (employees, visitors to parks, resident and day camps, hotels, and motels). 
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Sector 

2-Mile Radius 
A 
B 
C 
D 

5-Mile Radius 
E 
F 
G 
H 

TABLE XV 
Evacuation Travel Time Estimates by Sector 

Nighttime Scenario 
Normal Weather 

Resident Population 

With Without 
Autos Autos 

From -To From -To 

2:20 - 3:50 2:20 - 3:50 
2:15 - 3:45 2:30 - 4:00 
0:25 -1:20 0:25 -1:25 
0:25 -1:20 0:45 - 1:25 

2:55 - 4:45 2:55 -4:50 
2:20 - 3:50 2:30 -4:00 
3:20 - 5:35 3:40 - 5:55 
0:30 -1:25 0:45 - 1:25 

Special 
Facilities 

From -To 

2:35 -4:05 
2:30 -4:00 

2:40 - 5:00 
2:30 - 4:00 
3:35 - 5:50 

10-Mile Radius 
I 
J 
K 
L 

3600 EPZ 
M 

Notes: 

3:30 - 5:45 
2:40 -4:00 
3:40 - 6:10 
2:40 - 4:25 

3:40 - 6:10 

3:30 - 5:45 
3:00 - 4:10 
3:50 - 6:15 
3:05 - 4:55 

3:50 - 6:15 

3:45 - 6:00 
2:50 - 4:10 
3:55 - 6:25 
3:00 -4:45 

3:55 - 6:25 

Transients 

From -To 

2:20 - 3:50 
2:15 - 3:45 
0:20":' 0:25 
0:20 -0:25 

2:55 - 4:45 
2:15 - 3:50 
3:15 - 5:25 
0:30 - 0:35 

3:30 - 5:45 
2:40 - 3:55 
3:20 - 5:35 
2:40 - 4:25 

3:30 - 5:45 

(1) The evacuation travel time ranges presented in this Table are based on operational strategies in
dicated in the evacuation implementation procedures. Lower bound evacuation times (shorter 
times) can be anticipated when: 
(a) Unexpected long-term capacity restrictions on key highway links, owing to incidents such as 

accidents, vehicle breakdowns, and highway construction, do not occur; 
(b) A high state of operational readiness (traffic control officers mobilized, traffic control devices 

operational, all buses stationed to begin their initial runs, etc.) is attained; 
(c) An informed and cooperative public follow directions as instructed. 
Upper bound evacuation travel times (Jonger times) are representative of a situation where: 
(a) Capacity restrictions adversely aITect traffic /low, but not to the point where a breakdown in 

traffic /low would result; 
(b) A low state of operational readiness results from minimal mobilization of the emergency 

workforce; 
(c) A low degree of cooperation from the public occurs. 

(2) The evacuation travel time ranges are indicated as hours: minutes. 
(3) Normal weather conditions are considered to be clear sky and dry roadway pavement for the above 

scenario. 
(4) The population subgroups included in this Table are: 

(a) resident population (with and without automobiles); 
(b) special facilities (schools, colleges, nursing homes, hospitals, other health care facilities, resi

dential facilities such as group homes, converts, and monasteries, and military installations); 
(c) transients (employees, visitors to parks, resident and day camps, hotels, and motels). 

(5) Gaps in this Table indicate that there is no special facility in the given Sector. 
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2-Mile Radius 
A 
B 
C 
D 

5-Mile Radius 
E 
F 
G 
H 

TABLE XVI 
Evacuation Travel Time Estimates by Sector 

Nighttime Scenario 
Adverse VVeather 

Resident Population 

With Without 
Autos Autos 

4:45 4:45 
4:40 4:50 
1:40 1:40 
1:40 1:40 

5:55 5:55 
4:45 4:55 
6:50 6:55 
1:40 1:45 

Special 
Facilities 

5:00 
4:50 

6:10 
4:55 
7:05 

10-Mile Radius 
I 
J 
K 
L 

3600 EPZ 
M 

Notes 

7:05 
4:50 
7:35 
5:25 

7:35 

7:05 
5:05 
7:45 
5:55 

7:45 

7:20 
5:05 
7:50 
5:45 

7:50 

Transients 

4:45 
4:35 
0:25 
0:25 

5:55 
4:40 
6:45 
0:35 

7:05 
4:50 
6:55 
5:25 

7:05 

(1) The evacuation travel time estimates presented in this Table are based on operational strategies in
dicated in the evacuation implementation procedures. 

(2) The evacuation travel times are indicated at hours: minutes. 
(3) Adverse weather conditions are considered to be a slippery roadway surface (e.g., due to snow or 

ice) and/or reduced visibility (e.g., due to fog or heavy rain) for the above scenario. 
(4) The population subgroups included in this Table are: 

(a) resident population (with and without automobiles); 
(b) special facilities (schools, colleges, nursing homes, hospitals, other health care facilities, resi

dential facilities such as group homes, convents, and monastr-ries, and military installations); 
(c) transients (employees, visitors to parks, resident and day camps, hotels, and motels). 

(5) Gaps in this Table indicate that there is no special facility in the given Sector. 
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the plume EPZ (modal splits) ;90 (3) roadway evacuation capacity 
analysis; and (4) assigning traffic movement in accordance with 
demand, travel modes, and capacity. (Parsons, fT. Tr. 11,773, at 21-28.) 

The principal controversy Intervenors raised with respect to methodol
ogy centered on Licensees' roadway evacuation capacity analysis. Inter
venors' witness Morris testified that Parsons-BrinckerhofT misapplied 
the Highway Capacity Manual and inappropriately used levels of service 
D and E, instead of level of service F. (Morris, fT. Tr. 9726, at 1-2,) As 
explained below, however, the controversy is entirely semantic. 

The Parsons-BrinckerhofT roadway capacity analysis disaggregates the 
evacuation routes9t into links - each link representing a roadway seg
ment with similar physical and operating characteristics or a portion of a 
route between other primary intersecting evacuation routes. (Con Ed. 
Ex. 10 at 28.) Each link is numbered and assigned a capacity - that 
capacity being a function of the number of lanes, lane width, shoulder 
width, location and timing of traffic controls, and posted speed limit. 
(Id,) Capacity is measured in vehicles per hour. (Tr. 1891.) This network 
of links and capacities is then used in the fourth step of the 
methodology; Parsons-BrinckerhofT used a computer model which, by 
means of a static assignment algorithm,92 imposed demand (for each par
ticular scenario) on the road network. The model loaded the network 
and computed travel and delay times. (Con Ed Ex. 10 at 41 and App. G; 
Urbanik, Tr. 1948, 1969-70,) 

To determine the capacity of the links in the evacuation route 
network, Parsons-BrinckerhofT used the Highway Capacity ManuaI.93 
(Parsons, fT. Tr. 11,773, at 21.) The Highway Capacity Manual is the 
standard reference work for road capacities, (Urbanik, Tr. 1876-78), 
though its primary application is for road design. (Tr. 2010') Parsons
BrinckerhofT adopted the maximum "service volume" (corresponding 
to "service level E") as the upper-bound base evacuation capacity 
during normal weather conditions, the "service volume" corresponding 
to "service level 0" as a lower-bound base evacuation capacity during 

90 11 was estimated that 90% of the people other than schoolchildren would evacuate by automobile. 
(Parsons. IT. Tr. 11,773 at 23.24.) 
91 The plume exposure pathway EPZ is divided into 46 emergency response planning areas (ERPAs). 

(Con Ed Ex. 10, App. A at A.I.) To the extent possible, ERPA boundaries were defined to coincide 
with political and geographic boundaries familiar to the public. (Parsons, IT. Tr. 11,773, at S.) Primary 
evacuation routes were identified for each ERPA. ERPAs were then subdivided into traffic zones along 
recognizable geographic and political boundaries. Each traffic zone, which represents a population cluster 
for a particular area loading onto a given roadway, was assigned a primary evacuation route for each 
mode of travel. (It!. at 16; Con Ed Ex. 10 at 26.) 
92 The static assignment procedure assumed instantaneous loading of the evacuation network and con· 

current vehicular demand on all roadway segments. (Con Ed Ex. 10 at 41.) 
93 Highway Research Board, Special ReportS?: Highway Capocity Manual (J 965). 
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normal weather conditions, and 80% of the "service volume" corre
sponding to "service level D" as the capacity during adverse weather 
conditions. (Con Ed Ex. 10, App. E at E-l to E-2.) These terms are ex
plained below and were the cause of the controversy. 

The Highway Capacity Manual establishes six levels of service, A 
through F.94 They are, in effect, a measure of user-satisfaction. Service 
level A describes a situation of free flow, with low volumes and high 
speeds. Each subsequent level describes a greater volume, lower speed, 
and greater likelihood of interruption. Levels of service D, E, and F de
scribe the following conditions: 

Level of service D approaches unstable flow, with tolerable operating speeds being 
maintained though considerably affected by changes in operating conditions. Fluctu
ations in volume and temporary restrictions to flow may cause substantial drops in 
operating speeds. Drivers have little freedom to maneuver, and comfort and con
venience are low, but conditions can be tolerated for short periods of time. 

Level of service E cannot be described by speed alone, but represents operations at 
even lower operating speeds than in level D, with volumes at or near the capacity of 
the highway. At capacity, speeds are typically, but not always, in the neighborhood 
of30 mph. Flow is unstable, and there may be stoppages of momentary duration. 

Level of service F describes forced flow operation at low speeds, where volumes are 
below capacity. These conditions usually result from Queues of vehicles backing up 
from a restriction downstream. The section under study will be serving as a storage 
area during parts or all of the peak hour. Speeds are reduced substantially and stop
pages may occur for short or long periods of time because of the downstream 
congestion. In the extreme, both speed and volume can drop to zero. 

(UCS Ex. 2.) Each level of service is defined by operating speed and 
volume-to-capacity ratio.9s (Id.) If the actual operating speed drops 
below the operating speed associated with a particular service level or if 
the actual volume/capacity ratio goes to that corresponding to the next 
lower service level, the next lower service level applies. (See UCS Ex. 
2, Fig. 4.1.) As a corollary, for any particular road segment there is a 
maximum volume corresponding to each service level; thi~ volume is 
called the service volume. 

Parsons-Brinckerhoff chose the service volume corresponding to serv
ice level E as the upper-bound base evacuation capacity during normal 

94 Excerpts from the Highway Capacity Manual were marked as UCS Ex. 1, were the subject of consid
erable cross-examination, and portions were read into the record. (Tr. 1879, el seq.) UCS Ex. 1, 
however, was not admitted into evidence, and we have used it only to define the terms discussed by the 
witnesses. 

9S Volume is measured in vehicles per hour and measures the actual number of vehicles passing 8 par
ticular road segment per unit time. Capacity measures the general maximum number of vehicles that 
can pass a particular road segment per unit time. 
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weather because at service level E, service volume equals capacity. Serv
ice level E describes that level of service at which the roads are taxed to 
or near capacity. In order to account for events that might reduce the 
capability of the roads to accommodate evacuating traffic under normal 
weather conditions - for example, a situation where some traffic control 
officers designated to monitor checkpoints were unable to fulfill their 
duties - Parsons-Brinckerhoff reevaluated the time estimates using re
duced capacities. (Con Ed Ex. 10 at 30.) Pursuant to the advice of the 
New York State Department of Transportation, Parsons-Brinckerhoff 
adopted the service volume corresponding to service level D as the 
lower bound base evacuation capacity during normal weather. (Id.) In 
effect, the capacity of the roads was assumed to be reduced by a factor of 
0.58 for two lanes, two-way roads; by a factor of 0.7 for four-lane and 
six-lane undivided highways; and by a factor of 0.9 to 0.95 for four-lane 
and six-lane divided highways. (Id" App. E.) 

Intervenors' witness Morris apparently concluded that, because 
Parsons-Brinckerhoff adopted service volumes for levels D and E as the 
upper and lower bound base evacuation capacities for the road links, 
Parsons-Brinckerhoff assumed that those road links will operate at serv
ice levels D and E. (See Morris, ff. Tr. 9726, at 2.) Morris asserted that 
that in fact many roads will operate at level of service F. ([d.) 
Apparently, Morris misperceived the use of the level D and E service 
volumes. Those service volumes were taken only to assign capacities to 
the road links. They were not used to assign average operating speeds. 
(Urbanik, Tr. 1994-95.) The speed at which evacuees will travel when 
capacity exceeds demand was determined by a formula contained in the 
Federal Highway Administration Traffic Assignment Manual (August 
1973): 

Evacuation speed = Free-Flow Speed 

0.25 [ Dem~nd]" + 1 
Capacity 

(for capacity> demand) 

(Con Ed Ex. 10, App. G at G-3.) However, where demand exceeds 
capacity, the computer model assumes a queuing mode; vehicles are 
stacked up behind the bottleneck (service level F) and the road travel 
time is represented by the maximum link delay time incurred along the 
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route. (Id., App. G at G-4; Urbanik, Tr. 1948-50; accord Podwal and 
Della Rocca, Tr. 11,835-36.)96 

The Board concludes, therefore, that the criticism of Intervenors' wit
ness Morris with respect to the Parsons-Brinckerhoff capacity analysis is 
unwarranted. 

Morris raised several other issues with respect to the Parsons
Brinckerhoff methodology. First, Morris asserted that the methodology 
ignored traffic constraints at intersections; he advocated assigning time 
penalties to link nodes, depending on the number.ofvehicles that would 
be crossing or merging with the principal traffic flow. (Morris, ff. Tr. 
9726, at 2.) Second, Morris asserted that the methodology failed to con
sider the inhibiting effect on traffic resulting from trucks and buses' on 
rolling terrain. ([d. at 3.) Finally, Morris asserted that the Parsons
Brinckerhoff analysis ignored the effects of accidents and breakdowns. 
(Tr. 9764, 9792.) Morris did not, however, provide much elaboration. 

Licensees' witnesses testified that they had not ignored the effect of 
intersections on traffic. They assumed orderly merging of traffic and 
modeled it accordingly. (Tr. 11 ,846-47') This assumption is consistent 
with our finding with respect to contention 3.2, supra. Parsons
Brinckerhoff also reduced link capacity by 10% to account for the impact 
of vehicles trying to go through signalized intersections on primary evac
uation routes. (Tr. 11,848') The effect of intersections was also consid
ered to the extent that Parsons-Brinckerhoff designated in the RERPs 
those locations where persons should be stationed to mitigate the effect 
of merging traffic. (Tr. 11,849') Furthermore, Parsons-Brinckerhoff 
chose the specific traffic zone boundaries to minimize the amount of 
cross-traffic that could occur.97 (Tr. 11,853-54') 

Parsons-Brinckerhoff also considered the effects of trucks and terrain. 
They considered the effects insignificant because of the slow and con
gested traffic conditions expected during an evacuation. (Con Ed Ex. 10, 
at 31.) 

Finally, Parsons-Brinckerhoff did consider the possibility of accidents. 
In developing evacuation routes, Parsons-Brinckerhoff assumed normal 
two-way traffic, permitting emergency vehicles to enter the evacuating 
area and minimizing the possibility of a total blockage of a route (traffic 
could be diverted around that point in the opposing travel lanes). They 

96 Total evacuation time consists of terminal time (the time to drive via feeder streets in a traffic zone 
to the first link of an identified evacuation route), roadway travel time (the time required for all vehicles 
10 Iravellhe enlire lenglh of Iheir evacuation roule and including delay), and round Irip lime (Ihe lime 
to travel to designated facilities and return to the evacuating area for as many trips as required, plus 
loading and unloading time). (Con Ed Ex. 10 at 41-43; Tr. 11,831·32.) 
97 See note 91, supro. 
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also'selected backup evacuation routes for portions of the primary evacu
ation network likely to become a bottleneck. (Con Ed Ex. 10 at 27.) 
Licensees' witnesses also pointed out that specific provisions in' the 
RERP exist to keep evacuation routes free from impediments (Parsons 
Supp., fT. Tr. 11,774, at 7-8) and that serious accidents were unlikely be
cause of the slowness of the evacuating traffic. (Podwal, Tr. 11,939. See 
also Urbanik, fT. Tr. 2032-33') 

Accordingly, the Board finds Morris' assertions with respect to meth
odology refuted by the Parsons-BrinckerhofT testimony and the discus
sion contained in the Parsons-BrinckerhofT study itself. Moreover, al
though we recognize that there is uncertainty with respect to the esti
mates - as indeed there is with any complex estimate - Licensees' esti
mates sufficiently inform decisionmakers of the uncertainty. They do so 
by providing a range of evacuation time estimates, and the range is 
considerable. 

By choosing as the reduced capacity of evacuation routes the service 
volume associated with service level D, Parsons-BrinckerhofT has as
sumed more than a 40% reduction in the capacity of two-lane roads 
under less than ideal conditions; and two-lane roads'comprise the majori
ty of the evacuation routes. (See Con Ed Ex. 10, App. DJ As a result, 
the normal weather/school in session evacuation time estimate for the 
entire EPZ is increased from 6 hours and SS minutes to 11 hours and 40 
minutes. See Table XIII, supra. We find that the range more than ade-
quately compensates for the uncertainties in the methodology.98 ' 

1 , 

The Parsons-Brinckerho// Assumptions 

Licensees' witnesses testified that evacuation time estimates contain a 
number of conservative assumptions. In particular, the evacuation travel 
times are for the last person leaving the EPZ; certain populations (such 
as persons both residing and working in the EPZ) are double counted; 
zero absenteeism in school is assumed; the weekend/holiday - summer 
daytime scenario assumes peak park attendance; roadways are assumed 
to operate in their normal fashion, with no lane reversals; no ride sharing 
is assumed; bus capacity ignores standing room; and all traffic is assumed 

981n accepting the Parsons-BrinckerholT methodology, which does not explicitly model the elTect of 
accidents, we must stress that we arc not concluding that accidents will not occur. On the contrary, seri
ous accidents should be anticipated, particularly at the start of an evacuation when high·speed travel is 
still possible. We arc not convinced, however, that it is practical or possible to model such accidents. In 
view of the accident mitigation provisions incorporated in the emergency plans, we believe that Parsons
Brinclterhorrs reduction in capacity to model incidents that would reduce evacuation rate is reasonable. 
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to travel on the primary evacuation routes. (Parsons, ff. Tr. 11,773, at 
32-35.) 
. The only substantial issue raised with respect to the assumptions 

(other than human response assumptions discussed under contention 
3.2) centered on the severity of the weather conditions assumed for the 
adverse weather scenario. Intervenors' witness Morris advocated a 
"worst case" scenario. (Morris, fr. Tr. 9726, at 3.) 

Clearly, the Licensees have not calculated a "worst case" estimate.' 
Their adverse weather scenario assumes "reduced visibility (e.g., due to 
fog or heavy rain) and/or slippery roadway surface (e.g., due to snow or 
ice)." (Con Ed Ex. 10 at 93; Parsons, ff. Tr. 11,773, at 28-29') They did 
not, however, consider a severe winter storm which could render road
ways impassable for many hours. (See our discussion of Contention 3.6, 
infra). NUREG-0654, to which we turned for guidance, states as follows: 

Adverse conditions would depend on the characteristics of a specific site and could 
incJude flooding, snow, ice, fog, or rain. The adverse weather frequency used in this 
analysis shall be identified and shall be severe enough to define the sensitivity of the 
analysis to the selected events. These conditions will affect both travel times and 
capacity. More than one adverse condition may need to be considered. I 

The Licensees' estimates do account for the effect of slippery roads on 
travel times and capacity. But we do not think slippery roads are the 
only winter adversity that needs to be considered. 

Licensees' witnesses testified that the adverse weather scenario con
sidered weather conditions "typical of those frequently found in the 
EPZ .... " (Parsons Supp., ff. Tr. 11,773, at 8.) That is no doubt true, 
and we believe that slippery road conditions are an appropriate element 
of the evacuation time estimates. But in addition to slippery roads, we 
have personally observed, while in Westchester and Rockland Counties 
during this proceeding, snow and icing conditions which made roadway 
travel virtually impossible. (See discussion of Contention 3.6, i1!fra.) 
We believe such a scenario requires further consideration, because we 
do not believe we were observing rare events. 

The extent to which consideration has been given to the effect of 
severe winter storms on evacuation time was indicated by Staff witness 
Urbanik, who testified that the decisionmaker could use the Parsons
Brinckerhoff adverse weather estimate by adding the amount of time 
necessary to clear the roads. (Urbanik, ff. Tr. 1861, at 7.) This approach, 
in our view, is unacceptably simplistic. Therefore, we make the following 
recommendations. 

First, so that decision makers will clearly understand that, given 
severe winter storm conditions, they will need to perform an addition to 
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the evacuation time estimates, it should be clearly stated in the adverse 
weather tables in the evacuation plans that the estimates do not consider 
time needed to clear the roads. Second, it should be clearly stated that 
the time to be added is the time that would be required to clear 01/ lanes 
of all roads; otherwise, the base adverse estimates will be invalid. 

Verification 

Contention 3.3 alleged that the Parsons-Brinckerhoff methodology 
was unverified. Intervenors have not pursued this allegation, and the 
allegation is completely refuted by the record. Parsons-Brinckerhoff veri
fied their static model by subsequently using a dynamic state of the art 
model. The results of the comparative analysis showed on an aggregate 
basis a greater than 96% correlation for the test routes in Westchester 
and Rockland Counties. (Con Ed. Ex. 10, at 41 and App. G at G-5 to 
G-9; Parsons, ff. Tr. 11,773, at 27-28.) The evacuation capacities 
computed were further substantiated by actual travel volume data ob
tained from the New York Department of Transportation. (Parsons, ff. 
Tr. 11,773, at 25.) And the basic methodology used by Parsons
Brinckerhoff was a sequential method, described as acceptable in 
NUREG-0654. (Urbanik, ff. Tr. 1861, at 5.) 

Furthermore, FEMA has verified the Parsons-Brinckerhoff 
methodology. An independent study performed for FEMA by CONSAD 
Research Corporation produced estimates that differed significantly 
from the Parsons-Brinckerhoff estimates in only two scenarios, and in 
those two scenarios, the Parsons-Brinckerhoff time estimates are longer. 
(Urbanik, ff. Tr. 1861, at 3-9; Parsons, ff. Tr. 11,774, at 36.) 

Conclusion 

Based on the foregoing, we conclude that the evacuation time esti
mates presented by Parsons-Brinckerhoff are based on acceptable, veri
fied methodology, and on reasonable assumptions with respect' to 
normal weather conditions and moderately adverse weather conditions. 
We find the treatment of severe winter weather to be inadequate in that 
the tables giving evacuation times do not account for the time needed to 
clear snow off impassable roads: We recommend that a note be added to 
the tables, advising decisionmakers that such additional time must be 
taken into consideration in an evacuation. 
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L. Contention 3.4: Notification 

. This contention was sponsored by RCSE and WESPAC and reads as 
follows: 

The administrative control of notification procedures at Indian Point Units 2 and 3 
is so deficient that the Licensees cannot be depended on to notify the proper author
ities of an emergency promptly and accurately enough to assure effective response. 

A number of parties litigated this contention, which stemmed from an 
alleged history of inadequate notifications of incidents occurring at both 
ofIndian Point's facilities.99 

Summary 0/ Significant Testimony 

Intervenors' witnesses testified that on four occasions, news of mal
functions at Indian Point were broadcast by a radio station in Rockland 
County from one to five days after the event occurred, and although no 
record was kept of the time that news items were received, it was not 
the station's policy to delay newsworthy items. (Le Moullec, fT. Tr. 
9665, at 2-3.) There was testimony that a release of radioactive gas in 
March 1982 was not reported to the County Executive's Office for more 
than two hours after the release was discovered and after the release was 
stopped (Indusi, fT. Tr. 10,443, at 0;. and also that the NRC was not 
notified of a 100,000 gallon water leak in 1982 until three days after it 
occurred. (Ancona, fT. Tr. 10,781, at 3.) 

Westchester County's witnesses testified that there was a delay, 
during the March 1982 drill, in receiving data from the nuclear facility 
on dose projection calculations. In order to ensure the earliest possible 
warning to public officials, County representatives stated that either a 
reliable monitoring system should be developed or a public representa
tive should be in the control room to ensure emergency notifications to 
public officials. (Curran, fT. Tr. 5043, at 3; Del Bello, Tr. 6020.) Rock
land County's witnesses also testified to an inadequate notification of a 
steam generator leak that occurred in March 1982. (D. McGuire, Tr. 
3988-93.) 

The Power Authority's witnesses testified that the experience in 
Orange County has been that Licensees could be depended upon to 

99 Parties and witnesses included Intervenors (Le Moullec, Indusi, Elliot, and Ancona), Power Author
ity (Brons, Lomonaco, Quinn, Schmer and Scalpi), Con Ed (L. Cohen, 1ackson, Liebler and Monti), 
StafT (Scars), FEMA (Mcintire, Husar, Keller, Kowieski), Westchester County (Del Bello, Curran), 
Rockland County (D. McGuire). 
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report responsibly even minor incidents (Schmer, Tr. 12,114), and that 
onsite emergency plans contain procedures and requirements to ensure 
an efficient response to an emergency including a list of authorities that 
must be notified. (PA Onsite Testimony, ff. Tr. 11,679, at 11-14. See 
also PA Ex. 43, Emergency Plan Procedures Document, App. A.) They 
also testified that local authorities have been provided computer termi
nals to enable them to access the onsite Meteorological Information and 
Dose Assessment System (MIDAS) and obtain relevant data on a 
24-hour basis. (Schmer, Tr. 12,115. See also J. McGuire, Tr. 3795.) 

Con Ed's witnesses testified that there was a history of plant personnel 
regularly notifying government officials of abnormal conditions, but 
that, because of notification delays occurring in recent years, administra
tive procedures have been changed to require reporting of a lower 
threshold of events. One witness stated that operating personnel were 
trained in the revised procedures. (Jackson, Tr. 11,746-54.) He indicated 
that although water in the containment building occurs by design, at the 
time of the 1980 flooding incident there were no indicators or level 
alarms to show how much water had entered the area. Since then, Con 
Ed has installed detector equipment and cameras so this situation can be 
monitored from the control room. (Jackson, Tr. 11,752-53') 

Staff witnesses testified that: Licensees have established emergency 
plan procedures (Con Ed Procedure IP-I002 and PA Procedure 
IP-I030) to provide for initial and follow-up notifications to Federal, 
State, local, and company off site emergency organizations when any of 
the four emergency classes are declared (Sears, ff. Tr. 12,244, at 14); 
and the Licensees have provided both a primary and backup means for 
communicating with the principal offsite response organizations (Sears, 
ff. Tr. 12,244, at 18-19). He indicated that procedures of both Licensees 
provide prompt and accurate notification to State and local officials 
within 15 minutes of the declaration of an emergency classification, with 
initial information on the release of any radioactivity, meteorological 
data, and any recommended protective actions. Such notification is 
transmitted over a dedicated party "hot line," the Radiological Emergen
cy Communication System (RECS). (Sears, ff. Tr. 12,244, at 14-15, and 
49-50.) The Licensees' shift supervisors were interviewed by Staff and 
showed an understanding of emergency notification procedures and 
their responsibility for implementing them. (Sears, ff. Tr. 12,244, at 
50.) The Staff's witness stated that a review of the NRC's Incident Re
sponse Center log books revealed that for the past three years, Licensees 
had made over 240 reports, all within one hour of their occurrence, and 
some within five minutes. The impression received from NRC Incident 
Response Center staff was that Indian Point personnel report more 
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quickly and completely than those of any other plant in the country. 
(Sears, Tr. 12,374-77.) The witness concluded that Licensees' notifica
tion procedures conform to NRC regulatory requirements in 10 C.F.R. 
Part SO, App. E, § IV.D.3, as well as the criteria of NUREG-0654, 
App.l. 

Witnesses from FEMA provided a Post-Exercise Assessment of the 
full-scale exercise of emergency planning performed on March 9, 1983 
at Indian Point. This assessment revealed thai there was a 30-60 minute 
delay in notifying officials of the declaration of an alert. This deficiency 
was considered imp6rtant because the new proposal to dismiss students 
early may be initiated at the declaration of an alert. (McIntire, et al., fT. 
Tr. 14,720, Post-Exercise Assessment at 19.) FEMA officials revealed 
they were uncertain of the source of the delay. (McIntire, et al., Tr. 
15,065') 

Conclusion 

The deficiencies in administrative control of notification procedures 
during emergencies at nuclear-powered generation facilities must be 
evaluated against the standards, requirements and criteria contained in 
10 C.F.R. § 50.47(b)(5), Appendix E, § IV.D.3 of Part SO, and 
NUREG-0654, FEMA-REP-l, Revision 1, Appendix 1. These precepts 
are intended to assure that Licensees will promptly inform State and 
other governmental authorities of the nature of potential radiological 
emergencies. This contention and the testimony from Intervenors and 
witnesses from Rockland and Westchester Counties show that Interve
nors lack confidence that the plant operators will activate emergency 
notification procedures. Their concern over relying on an exercise of 
sound judgment by Indian Point officials in the event of an emergency 
stems from prior non-reported or late-reported incidents. Where time is 
of the essence in an emergency, the past may be prologue, they claim. 
However, the evidence appears to weigh against this claim. 

First of all, no evidence was submitted that Licensees have not com
plied in their emergency response plans with NRC's regulatory require
ments on notification of government officials about an emergency. In 
fact, the unchallenged testimony is that the Licensees have adopted 
proper procedures to provide for prompt notification; within a IS-minute 
period, a reliable system of communication provides 18 parties, including 
the State and four counties, with relevant information on emergencies. 

The Board is concerned with the lack of a sufficient explanation in the 
record for the delay in notifying local officials of a 1980 flooding incident 
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in Unit 2 and a March 24, 1982 steam generator leak in Unit 3. No ade
quate reasons were provided why local officials were not informed 
promptly of these events; instead the Board was advised that Con Ed 
has changed its reporting procedures and now notifies ofTsite authorities 
of even minor events occurring at the site. 

New York State officials testified that the record of both Licensees in 
reporting necessary information to the State and counties had shown 
consistent improvement (DavidofT/Czech, fT. Tr. 11,313, at 11) and the 
former Westchester County Executive also indicated satisfaction with 
improved level of notification (Del Bello, Tr. 5897-99). In its assessment 
of the most recent exercise (March 9, 1983) ofIndian Point's emergency 
plans, FEMA noted a delay in notifying State and local authorities of the 
designation of an "alert" level emergency classification. FEMA revealed 
a lack of knowledge concerning the cause for the delay and, although in
dicating an intent to look into the matter, has not to date advised the 
Board of its findings on this matter. (McIntire, et 01., fT. Tr. 14,720, Post
Exercise Assessment at 19; Tr. 15,107-08') As a precaution against 
some deficiency not being uncovered, we recommend that the Commis
sion request a report on this incident from the StafT. 

The Board, despite the unresolved matter above, accepts the testimo
ny supplied by the Staff, and representatives of the State, Orange, 
Putnam, and Westchester Counties that Licensees' notification proce
dures are adequate and improving. The communication system for both 
Licensees includes a public address paging system on site, dial phones, 
direct-line phones, in-plant audible alarms, a radio system, a radio 
paging (beeper) system, a National Warning System (NAWAS) line to 
the county and State warning points and the City of Peekskill, an NRC 
Emergency Notification and NRC Health Physics Network, a Radiologi
cal Emergency Communications System (RECS), and a dedicated hot 
line between the two reactor control rooms, emergency response 
facilities, and State and county warning points. (Sears, fT. Tr. 12,244, at 
19. See also PA Onsite Testimony, fT. Tr. 11,679, at 14.) The Staff's tes
timony that the Licensees' procedures specify monthly communication 
checks between the Licensees, State, and local governments, that Indian 
Point has an unsurpassed record of reporting events to the NRC, and 
the Licensees' recent policy of reporting even minor events provides the 
Board with an acceptable degree of confidence that Indian Point's report
ing procedures conform to regulatory requirements. Therefore, we con
clude that this contention has not been sustained. 
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M. Contention 3.6: Meteorological Conditions 

Contention 3.6 reads as follows: 

The emergency plans and proposed protective actions do not adequately take'into ac
count meteorological conditions for Indian Point Units 2 and 3. 

This contention, as originally drafted, was advanced by UCS/NYPIRG 
as their contention I(B)(3}. As the Power Authority correctly points 
out, the bases for the contention indicate that the Intervenors' principal 
concern involves the adequacy of emergency plans and protective actions 
under certain meteorological scenarios. (PA PF at 371.) Specifically, the 
bases address the adequacy of evacuation and sheltering as protective 
measures when precipitation occurs during a release of radioactivity, 
during inversions or other adverse meteorological conditions, and 
during snow or icing conditions. In addition, the Intervenors contended 
that the emergency plans do not account for the efTects of topography on 
meteorology in the area around Indian Point. (Contentions of Joint In
tervenors Union of Concerned Scientists and New York Public Interest 
Research Group, December 2, 1981, at 23-26). 

Testimony directed toward and/or relevant to Contention 3.6 was sub
mitted by two panels of witnesses presented by the Licensees: John C. 
Brons, Linda Lomonaco, and Dennis Quinn for the Power Authority; 
and Lester A. Cohen, Charles W. Jackson, George Liebler, and WiIIiam 
A. Monti for Con Edison; these witnesses testified with respect to the 
meteorological monitoring capability of the Indian Point Station and the 
meteorology of the Indian Point/Hudson Valley area. (PA Onsite 
Testimony, fT. Tr. 11,679; Con Ed Onsite Testimony, fT. Tr. 11,713; see 
also L. Cohen, fT. Tr. 15,197.) In addition, Licensees' testimony from 
Parsons, BrinckerhofT, Quade & Douglas, Inc., is relevant to Contention 
3.6 (Parsons-BrinckerhofT Supp., fT. Tr. 11,773), as is the testimony of 
Philip Schmer, who was subpoenaed by the Power Authority. (Tr. 
12,063 et seq.) StafT testimony on Contention 3.6 was presented by John 
R. Sears, who testified with respect to the meteorological capability at 
Indian Point, and by Sheldon A. Schwartz, who testified with respect to 
the weather conditions accounted for by the emergency plans at Indian 
Point. (Schwartz, fT. Tr. 12,244,) Intervenors' witnesses who presented 
testimony relating to Contention 3.6 included: Daniel Gutman for 
UCSINYPIRG and NYC Council, who testified with respect to certain 
aspects of the meteorology of the Indian Point/Hudson Valley area;loo 

100 We have already reviewed witness Gutman's testimony in our consideration, supra. of Commission 
Question I, Board Question 1.1, and Contention 1.1. All testimony regarding wind patterns of the 
Indian PointlHudson Valley area was considered at that time. 
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Frank C. Bohlander for Westchester County, who testified with respect 
to winter storms; and Myles Lavelle for RCSE and WBCA, who testified 
with respect to winter storms. Finally, the FEMA panel of witnesses, 
consisting of Roger Kowieski, Philip McIntire, and Joseph H. Keller, 
testified with respect to protective actions during winter storms in re
sponse to Board questions. (Tr. 15,118 fT.) 

Meteorological Monitoring Capability 

The applicable guidance with respect to meteorological monitoring is 
contained in NUREG-0654, FEMA-REP-l, Revision 1; it calls for each 
Licensee to have the capability of acquiring and evaluating meteorologi
cal information sufficient to meet the criteria of Appendix 2 of 
NUREG-0654. (Sears, fT. Tr. 12,244, at 51.) 

There are three meteorological towers on site: a primary 122-meter 
tower instrumented at the 10-meter, 60-meter, and 122-meter levels; a 
secondary backup tower which also complies with NRC Regulatory 
Guide 1.23 and NUREG-0654, Revision 1; and a third, 10-meter tower 
which serves as a backup to the secondary tower. (PA OnsUe 
Testimony, fT. Tr. 11,679, at 24-26; Con Ed Onsite Testimony, fT. Tr. 
11,713, at 20-22; Con Ed Supp. Onsite Testimony, fT. Tr. 11,713, at 2; 
Sears, fT. Tr. 12,244, at 51.) These towers provide real-time meteorologi
cal data to the Control Room and to the Emergency Operations Facility 
(EO F). (Jd.) Data from the towers are processed by a Meteorological In
formation Dose Assessment System (MIDAS) computer, which calcu
lates real-time dose rates for the territory downwind from the plant. 
(Id.) 101 In addition, windsets, capable of monitoring and recording wind 
direction and speed, are located at distances of from one half to two 
miles from the plant in each of 16 meteorological wind sectors around 
the site; data from these instruments are also transmitted to MIDAS. 
(PA Onsite Testimony, ff. Tr. 11,679, at 24-25; Con Ed OnsUe 
Testimony, fT. Tr. 11,713, at 16, 21; L. Cohen, Tr. 11,718-19') Further, 
a 24-hour weather forecast from an independent weather service under 

101 In addition to the MIDAS system. an Atmospheric Release and Advisory Capability (ARAC) 
system is available to the Indian Point plants on an experimental basis ror dose assessment. plume 
transport. and atmospheric diffusion calculations. using data rrom the primary onsite meteorological 
tower. The ARAC system is capable or showing a three-dimensional wind field or the surrounding area 
and graphically displaying plume movement and concentration. The New York State Radiological 
Health Office in Albany. NY. has the ARAC system and can access meteorology and plume and dose 
predictions ror Ihe Indian Point area. (PA Onsite Testimony. ff. Tr. 11.697. at 26-27; Con Ed Onsite 
Testimony. ff. Tr. 11.713. at 23.) We are not giving any credit to this system. however. because its 
availability afier 1983 is uncertain. (Lomonaco. Tr. 11.693-94.> 
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contract to the Licensees provides hourly wind speed, wind direction, at
mospheric stability, and precipitation forecasts for the Indian Point area. 
Finally, offsite real-time meteorological data can be obtained from a 
IOO-meter tower located at the Orange and Rockland utilities Bowline 
plant in Haverstraw, NY, about four miles south of Indian Point, and 
also from the National Weather Service stations within a 50-mile radius 
ofIndian Point. (PA Onsite Testimony, ff. Tr. 11,697, at 24-25; Con Ed 
Onsite Testimony, ff. Tr. 11,713, at 21-23.) 

We believe that the meteorological monitoring facilities just described 
provide ample capability for the Licensees to predict the plume pathway 
and movement in the event of a serious accident at Indian Point. 
Therefore, the county and State officials responsible for ordering protec
tive action should have available adequate meteorological information to 
enable them to initiate appropriate protective measures in the event of a 
serious accident. 

Offsite Emergency Plans: Accounting for Severe Winter Storms 

Being able to accurately monitor and forecast meteorological phe
nomena does not in itself, however, provide all the assurance needed 
that the emergency plans, themselves, have adequately taken into ac
count the full range of meteorological conditions that can be expected at 
Indian Point. More particularly, as we have already indicated, we do not 
believe that sufficient consideration has been given to severe winter 
storms. The evacuation plans and time estimates of the Licensees' 
contractor, Parsons, Brinckerhoff, Quade & Douglas, Inc., account for 
both normal and adverse weather (Parsons-Brinckerhoffi. (Parsons, ff. 
Tr. 11,773, at 20.) But the adverse weather conditions factored into the 
evacuation time estimates of Parsons-Brinckerhoff were a slippery road
way surface because of snow or ice andlor reduced visibility because of 
fog or rain, on the basis of which reduced traffic flows were used in 
modeling evacuation times. ([d. at 28-29.> For the winter storm 
situation, Parsons-Brinckerhoff assumed that roads would be cleared of 
snow andlor sanded before evacuation would begin; after the roads were 
cleared, evacuation would proceed, using roadway capacity calculations 
based on a modest reduction in traffic lane widths.102 (Della Rocca, Tr. 
11,946-47.) But the evacuation time estimates did not take into account 
situations in which significant amounts of snow andlor ice were still on 

102 To illustrate what we mean by "modest reduction in traffic lane widths," witness Della Rocca testi
fied that a 10-foot lane would be reduced to nine feet to account for snow on the shoulder of the 
roadway. (Tr. 11,947') 
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the roadways, or in which entire traffic lanes were blocked by vehicles 
that had become stuck and/or abandoned or by piles of snow left by 
snow plows}OJ (Id.) The Director of Public Works for Westchester 
County, who is responsible for snow removal operations on county 
roadways, testified that six to eight inches of snow resulted from an aver
age winter storm. (Bohlander, Tr. 5764.) Under such conditions, it 
generally takes four to six hours to clear the snow from Westchester 
County's main roadways. (Tr. 5765, 5768.) If temperatures are very low 
(below about 20°F) and there is snow with wind, road crews cannot 
keep the roads clear; vehicles get stuck, traffic backs up, and road crews 
are prevented from plowing because of the stalled vehicles. (Tr. 5765; 
Lavelle, fT. Tr. t'0,160, at 2.) Stalled vehicles are a widespread phenome
non during heavy snows in the vicinity of Indian Point, as elsewhere. 
(Lavelle, fT. Tr. 10,160, at 2; Schmer, Tr. 12,197; Sears, Tr. 12,342-43.) 

The extent to which protective action and emergency plans have 
taken into account severe winter storms of the sort we have just been 
discussing is indicated, apparently, in the testimony of StafT witnesses 
Schwartz and Sears. Witness Schwartz simply indicated, in his prepared 
testimony on Contention 3.6, that it was the Staff's position that the 
emergency plans and proposed protective actions for Indian Point "take 
into account both fair and adverse weather conditions." (Schwartz, fT. 
Tr. 12,244, at 2.) Witness Sears testified in greater detail, both in his 
prepared testimony as well as in response to Board questions. He ac
knowledged that adverse weather may increase the time required for 
evacuation or might make evacuation impossible. (Sears, fT. Tr. 12,244, 
at 53-54') Under such circumstances, the only protective action possible 
would be sheltering. Sears suggested that more specific shelter options 
"might be broadcast," such as recommendations to employ ad hoc respi
ratory protection or to take shelter in a basement. ([d.; Sears, Tr .. 
12,342.) FEMA witness Keller agreed with Sears, that impassable roads 
during a winter storm would make sheltering the only available protec
tive action. (Keller, Tr. 15,119.) 

. Witness Sears testified that a radiological accident immediately follow
ing a severe snow or ice storm, which had rendered roads impassable, 
would probably be more of a problem than a radiological accident during 
a storm. (Sears, Tr. 12,342.) If a radiological accident were to occur 
during a storm, the radioactive material released would probably be 
deposited by precipitation close to the plant. (Jd.) In response to a Board 
request for more information on the effect of snowfall on plume 

103 This Board experienced all of these roadway conditions during winter storms while in Westchester 
and Rockland Counties for this proceeding. (Tr. 530,11,947, and 12,341-42') 
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dispersion, Staff witness Blond testified with respect to the current state
of-the-art in modeling precipitation of radioactive material from a plume 
by snow. (Blond, Tr. 12,953 ff.) There are very little data on the effect 
of snow as a precipitator of radioactive material. (Blond, Tr. 12,954.) 
Consequently, snow is modeled as though it were rain. (Id.) Staff cur
rently believes, based on observations made during the Ginna steam 
generator tube rupture accident, that radioactive steam released into 
very cold air would form into snow and self-rain-out. (Tr. 12,954, 
12,957). This phenomenon is poorly understood at present but is under 
active investigation by the Staff. (Tr. 12,956.) Also, dispersion of radio
active releases in snowstorms is being investigated actively in the Scan
dinavian countries. (Tr. 12,957') The extent to which snow would pre
cipitate out radioactive plume material depends on a number of factors, 
such as rate of snowfall, wind, and moisture content of the snow. (Tr. 
12,957.) Witness Blond believes that wind could carry radioactive snow 
for fairly large distances. (Id.). Snow could also produce local hot spots 
'downwind of the release point, just as rain does. ,(Tr. 12,958-59') Hot 
spots can significantly increase the chance of early health effects. (Id.). 
For a sheltering population, radioactive snow on roofs could increase 
the exposure of individuals. (Sears, Tr. 12,343') 

Conclusion 

We believe that severe winter storms, which are not uncommon in 
the vicinity of Indian Point, have been given insufficient consideration 
in the emergency planning for the Indian Point plants. No mention of 
protective actions during severe weather is contained in the Indian Point 
emergency brochure. (WBCA Ex. 1.) Staff suggested that emergency 
broadcasts in the event of an accident during or immediately following a 
winter storm which rendered roads impassable "might" suggest ad hoc 
respiratory protection or sheltering in basements. But there is no indica
tion that any systematic thought and careful consideration has been 
given to these possible actions. We know that a snowstorm could lead to 
hot spots in the vicinity of the plants. If snowfall does cause hot spots, 
what are the implications of that circumstance with regard to the protec
tion of the public and of emergency workers? 

In conclusion, we find the contention that emergency plans and pro
tective actions do not adequately take into account the full range of 
meteorological conditions for Indian Point to be valid. Therefore, we 
recommend that the Commission direct the Staff to determine, in con
sultation with FEMA and local officials, whether special emergency plan
ning measures and protective actions should be put in place to protect 
the public in the event of a severe accident during a severe winter storm. 
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N. Contention 3.7: Evacuating Children 

This contention, sponsored by Parents, reads: 

The problems of evacuating children from threatened areas have not been adequate
ly addressed in the present emergency plans. 

The issues presented by this contention were testified to by a large 
number of witnesses, and particularly by those sponsored by Parents. 104 

We summarize the evidence below. 

Summary 0/ Significant Testimony 

Intervenors' witnesses testified that reception centers had not been 
supplied with food, water, blankets, or medicine (Wishnie, ff. Tr. 9820, 
at 2) and that neither school officials nor responsible individuals at re
ception centers had been provided with adequate information on their 
evacuation responsibilities. (Siegel, ff. Tr. 9898, at 2; Iurato, ff. Tr. 
9898, at 2.) Many witnesses testified that parents will go directly to 
school rather than wait for their children to be transported to evacuation 
centers. (See, e.g., Daughty, ff. Tr. 9898, at 1; Stipulation #6, ff. Tr. 
11,670.) An expert in child psychiatry stated that in order to limit emo
tional problems and other trauma resulting from emergencies, children 
should be evacuated with their parents. (Solnit, Tr. 10,459, at 1-4.) 
There was testimony on special evacuation problems at group homes for 
retarded children, nurseries, after-school classes, church-school classes, 
scout camps, etc., and it was alleged that these problems have not been 
recognized and provided for in emergency planning. (Burnham, ff. Tr. 
9997, at 1; Co, ff. Tr. 9997 at 3, 5, 7; Kesselman, ff. Tr. 10,001, at 2; 
Wayne, ff. Tr. 10,388, at 1; Hare, ff. Tr. 10,038, at 1-2; Awalt, ff. Tr. 
10,524, at 2; Gunn, ff. Tr. 10,702, at 1; de Ward, ff. Tr. 10,753, at 1.) 
There were also repeated opinions that a revised option plan for sending 
children home early instead of evacuating buses directly from school 
was unworkable because parents might not be at home. (Roden, ff. Tr. 
10,868; Indusi, Tr. 10,418; Ziegler, Tr. 10,711; Sekelsky, Tr. 10,417') 

A Westchester County official commented on the traffic problems 
inherent in the school's evacuation plan. (Jurkowski, ff. Tr. 5212, at 7.> 

104 Parties and witnesses included: Intervenors (Wishnie, Siegel, Daughty, Solnit, Burnham, Co, 
Kesselman, Wayne, Hare, Awalt, Gunn, de Ward, Roden, Indusi, Ziegler, Sekelsky); Westchester 
County (Jurkowski, O'Rourke); Rockland County (Scharf, McGuire); Licensees (Podwal, Della Rocca, 
Rosenblatt, Scalpi, Schmer, Lecker); New York State (Davidoff, Czech); Staff (McIntire, Husar, 
Keller, Kowieski). 
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The new County Executive proposed an optional plan to send schoolchil
dren home at an earlier (alert) stage in the event of an emergency; he 
stated that school officials in the county had endorsed the proposal and 
that school plans now in effect ensured that someone will take responsi
bility for children who are sent home. (O'Rourke, ff. Tr. 11,520, at 2; 
Tr. 11,526-27') The early dismissal plan was simulated during the 
March 9, 1983 drill. (O'Rourke, Tr. 11,529') 

Rockland County's witnesses testified that the County does not have 
an emergency evacuation plan for schools because the original plan has 
been rejected by its Legislature, but the County subsequently indicated 
that it would develop a plan. {Scharf, Tr. 11,169-72.} A top official in
dicated that the County could evacuate people, if necessary, and that a 
plan would be produced by the end of calendar year 1983. (McGuire, 
Tr.11,OI5-17.) 

The Licensees' witnesses (consultants from Parsons-Brinckerhoff) 
testified that the local radiological emergency response plans {RERPs} 
give priority to the evacuation of schoolchildren to reception centers out
side the EPZ. There, the children are to be picked up by their parents. 
Since school is in session for less than 20% of the time, the consultants 
stated, this procedure would not be required for 80% of the year. 
(Parsons Supp., ff. Tr. 11,774, at 15.) The early dismissal plan is 
implementable, but has not been modeled yet. (Parsons, et 01., Tr. 
11,906.) An official from Putnam County stated that the option of send
ing children home by an early dismissal has always been in the plan 
(Scalpi, Tr. 12,118), and an official from Orange County estimated that 
early dismissals have been used in his County more than 20 times in the 
last five years. (Schmer, Tr. 12,120') The two officials also testified that 
there have been no problems with reception care centers serving 
Putnam and Orange Counties. (Scalpi/Schmer, Tr. 12,122-23') Finally, 
Licensees presented an expert who testified that children generally react 
better than adults in stressful situations because they look to adults 
(who need not be their parents) with confidence. Children also utilize 
"optimistic anticipation" and assume a pleasant solution to any crisis. 
(Lecker, ff. Tr. 11,966, at 4-6.) 

New York State witnesses testified that local emergency plans and 
procedures address the special problems of children in adequate fashion. 
{Davidoff/Czech, ff. Tr. 11,313, at 13.} The proposal to evacuate child
ren at an earlier stage originated in Westchester's need to have buses 
available for other evacuations. (Davidoff, Tr. 11,386') It was the 
State's view that the plan for early dismissal was not only tested during 
the March 1983 exercise, but was being considered for implementation. 
(Davidoff/Czech, Tr. 11,387-90') The NY State witnesses asserted that 
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under State education law, families are supposed to file instructions with 
school districts in the event parents are not home for an early release. 
(DavidofT/Czech, Tr. 11,464') The State believes that sending children 
home earlier should improve the ability to evacuate children by making 
the plan more efficient. (DavidofT/Czech Supp., fT. Tr. 11,313, at 5, 9.) . 

The FEMA witnesses testified that sufficient emergency supplies 
generally are available for a few days at school reception centers. and 
resupply of these facilities would, in the case of an emergency, be 
almost routine. (McIntire, et 01., fT. Tr. 1307, at 35.) FEMA officials con
firmed that the early dismissal plan was simulated during the March 9, 
1983 exercise (McIntire, et 01., fT. Tr. 14,720, Post-Exercise Assessment 
at 29), and stated that emergency response personnel at reception cen
ters appeared to be well trained in their responsibilities. (McIntire, et 01., 
fT. Tr. 14,720, Post-Exercise Assessment at 31,50,56.) The FEMA wit
nesses also testified that schools, nursery schools, and special facilities 
including nursing homes and hospitals were equipped with tone alert 
radios, which spot checks revealed worked well. (McIntire, et 01., fT. Tr. 
14,720, Post-Exercise Assessment at 27, 54.) In Rockland County, 
FEMA asserted that owing to the absence of detailed evacuation plans 
and procedures in the State's compensating plan, the protective response 
capability could not be measured against a plan. (McIntire, et 01., fT. Tr. 
14,720, Post-Exercise Assessment at 43.) In Orange County, the capabil
ity to evacuate the general population was successfully demonstrated 
during the exercise (id. at 49) and in Putnam County, FEMA 
concluded, actions to protect the public (during the exercise) including 
evacuation and activation of reception centers, were also considered 
generally good. (Jd. at 56.) Rockland County voted not to participate in 
the March 9, 1983 exercise. (Jd. at 34.) 

Conclusion ' .. 

The controversy surrounding the evacuation of schoolchildren is un
derstandable and important. To begin with, the Board is not convinced 
by Intervenors' testimony that a brief separation from parents during a 
radiological emergency would produce any permanent negative reactions 
or other psychological damage to schoolchildren. Young people are ac
customed to the company and leadership of teachers and guardians. War
time experiences, relied upon by Intervenors' witness, present no paral
lel for the evacuations contemplated here. 

Evidence concerning public understanding of the adequacy of plans to 
evacuate schoolchildren is contradictory and confusing. Until several 

984 



months prior to the March 9.- 1983 exercise, children were to be evacuat
ed by priority use of buses. These buses would then return to pick up 
other transit-dependent individuals and a small number of children who 
could not be accommodated during the first run. Children were then to 
be reunited with parents at reception centers. (See Parsons Supp., fT. Tr. 
11,774, at 15.) 

A proposal by the new Westchester County Executive called for send
ing schoolchildren home at an earlier stage (the alert classification) 
where they could evacuate, if necessary, with parents or other persons 
previously designated by parents. (See Davidoff, Tr. 11,388-87') The 
evidence is unclear as to whether the early-release provision is firmly in
tended to become a part of the local government response plan and the 
New York State plan or is already a part of the plan. (See Scalpi, Tr. 
12,118') In any event, it was simulated in the four counties within the 
EPZ without any indication of deficiency during the exercise of March 
9, 1983. The State appears to be enthusiastic about the provision and in
tends to fund its implementation if the counties care to implement it. 
(See Davidoff/Czech, Tr. 11,466-68') 

The Board is unable to evaluate the adequacy of the early dismissal 
plan in providing for the emergency evacuation of children as is required 
by the protective response provisions of NUREG-0654, § J.1O.d. It has 
not been approved by the State for formal adoption in local response 
plans, nor has it been officially adopted by any of the four counties in 
the EPZ. The only conclusion that the Board can reach is that it is being 
studied and may be adopted if proven feasible. There is also evidence in 
the record that the developers of the two-wave evacuation concept, 
Parsons-Brinckerhoff, are not enthusiastic about the early-dismissal 
plan. Parsons-Brinckerhoff previously considered the scheme and did 
not accept it. (See Parsons, Tr. 11,905-06') In light of this unsettled 
status and its recent emergence in the development of local response 
plans, the early dismissal plan may have increased public concern over 
the evacuation of children rather than lessened it. Accordingly, it is the 
Board's view that this contention must be sustained, without a resolution 
of this problem. 

With respect to the other issues raised by Intervenors, the Board is 
satisfied that acceptable arrangements have been made or are being 
made in connection with reception centers and the distribution of tone 
alert radios for notifying facilities that house children and other depen
dent populations. 

Finally, because of the substantial controversy that permeated the 
hearings and communities regarding the proper handling of children 
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during an emergency, the Board believes several activities tended to un
dermine responsible efforts to provide such emergency planning. Evi
dence in the record shows that a communication from a Rockland 
County Advisory Committee on Schools was sent to school officials 
throughout the County advising them of official reports that thousands 
of deaths and billions of dollars in property damage would or could 
occur if a worst-case accident happened at Indian Point. Another com
munication was forwarded to reception center schools advising the offi
cials concerned that their schools would have to provide radiation 
monitoring, decontamination, staffing, and maps and directions to relat
ed emergency facilities. The communications were misleading' and 
counterproductive. (See Con Ed Ex. 9; PA Ex. 44.) Such activities, one 
by a committee appointed to advise Rockland County's government on 
its emergency response plan, and the second by a party in this 
proceeding, are adverse to the objective both organizations presumably. 
espouse, the responsible protection of children during a radiological 
emergency. 

o. Contentions 3.9 and 4.2(d): Adequacy of the Roads 

Contentions 3.9 and 4.2(d) both relate to the question of whether the 
existing road system is adequate to accommodate an evacuation. 
Therefore, we shall deal with them together. IDS, 

Contention 3.9 states: 

The road system in the vicinity of the Indian Point plant is inadequate for timely 
evacuation. 

Contention 4.2(d) states: 

The roadway network should be upgraded to permit successful evacuation of all resi
dents in the EPZ before the plume arrival time. 

Contention 3.9 is based on original contentions submitted by WESPAC 
and WBCA, and Contention 4.2(d) was submitted by UCS/NYPIRG. 

IDS Parties and witnesses: Intervenors (Ellefson. Ford. de Ward. Concklin. Holland. Carney. 
Tomkins. Bowles. Johnson. Bower. Courtney. Ancona. Holzer. Wishnie. Lavelle. Scurtj); Rockland 
County (Northrup. McGuire. Kralik); Westchester County (Guido); New York State (Davidoff. 
Czech); Licensees (Della Roca. Podwal. Rosenblatt); Staff (McIntire. Keller. Kowieski. Urbanik). 
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Summary 0/ Significant Testimony 

The Intervenors' witnesses testified that the roads in the EPZ are inad
equate for evacuation. They testified that plans do not account for the 
hilly,two-Ianed, narrow routes that are typical in the EPZ. (Ford, ff. Tr. 
9691 at 3-4; de Ward, ff. Tr. 10,753, at 1; Concklin, ff. Tr. 10,246, at 1; 
Holland, ff. Tr. 1661, at 6; Carney, ff. Tr. 11,236, at 2; F. Johnson, ff. 
Tr. 10,388, at 1; Bower, ff. Tr. 11,103, at 3; To'mkins, ff. Tr. 10,118, at 
1; Courtney, ff. Tr. 9701, at 2; Ancona, ff. Tr. 10,781, at 2; Holzer, ff. 
Tr. 10,731, at 1.) They added that (a) thousands of extra cars in parks 
and on evacuation routes during summertime and holidays would halt 
evacuations (Holland, ff. Tr. 1661, at 6; Carney, ff. Tr. 11,236, at 1; F. 
Johnson, ff. Tr. 10,388, at 1; and Ancona, ff. Tr. 10,781, at 2); (b) 
Rockland County's road system has not kept up with its population 
growth (Holland, ff. Tr. 1661, at 6 and F. Johnson, ff. Tr. 10,388, at 1); 
(c) emergency vehicles would not be able to find access to roads during 
evacuation; and (d) construction projects and weather conditions would 
make evacuation difficult (Wishnie, ff. Tr. 9820, at 1; Bower, ff. Tr. 
11,103, at 3; Lavelle, ff. Tr. 10,160, at 2; Ford, ff. Tr. 9691, at 3-4; 
Tomkins, ff. Tr. 10,118, at 1). 

Several witnesses from Rockland and Westchester Counties testified 
that narrow, winding roads made the road system inadequate and that 
highway construction problems would impede evacuation. (Guido, ff. 
'Tr. 4913, at 4; Northrup, ff. Tr. 11,279~ at 4; Kralik, ff. Tr. 3577, at 3, 
14; and J. McGuire, ff. Tr. 3650, at 13.) 

The NY State witnesses, relying on a review by their Department of 
Transportation of the' evacuation time estimates prepared by Licensees' 
consultants, Parson~, BrinckerhofJ" Quade & Douglas, Inc., stated that 
New York State found that evacuation ofIndian Point's EPZ was feasible 
and the road network capable of handling it. (Davidoff/Czech, ff. Tr. 
11,313, at 14.) According to the 'testimony, the elimination of the 
"two-wave" use of buses (by sending schoolchildren home first) im
proves the road situation in Westchester County. Rockland County is 
studying an expanded use of the Palisades Parkway for evacuation - a 
plan which the State supports - and each county plan and the State plan 
now contain specific procedures to remove highway impediments. 
(Davidoff/Czech Supp., ff. Tr. 11,313, at 10.) 
, The Licensees' witnesses testified to the development of evacuation 
plans. First, the planners assembled demographic data; estimates of the 
resident population, population of special facilities (including schools), 
and the transient population were prepared. (Parsons, ff. Tr. 11,774, at 
9-10; Con Ed Ex. 10 at 7-5. See note 87, supra.) The EPZ was divided 
into 46 emergency response planning areas (ERP As), the boundaries of 
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which coincide with political and geographic boundaries familiar to the 
public. (Parsons, ff. Tr. 11,773, at 5, 16; Con Ed Ex. 10, App. A at 
A-I.) The ERP As were then divided into traffic zones, also along 
recognizable geographic and/or political boundaries. The traffic zones 
represent population clusters. Each traffic zone was then assigned a pri
mary evacuation route for each mode of travel. The evacuation routes 
were selected to move traffic radially away from the Indian Point site, in 
accordance with NUREG-06S4. (Con Ed Ex. 10 at 26-27; Parsons, ff. 
Tr. 11,774, at 16; Parsons Supp., ff. Tr. 11,773, at 6.) Backup evacuation 
routes were selected for those portions of the primary evacuation road
way network likely to become extremely congested. (Con Ed Ex. 10 at 
27; Parsons, ff. Tr. 11,774, at 7.) Care was taken in selecting evacuation 
routes that were both familiar to and regularly used by drivers in the traf
fic zone. (Con Ed Ex. 10, at 27; Parsons, ff. Tr. 11,774, at 24-25.) Every 
primary and backup evacuation route was traveled to assess its adequacy 
for evacuation purposes. (Con Ed Ex. 10 at 28; Parsons, fT. Tr. 11,774, 
at 24; Parsons Supp., ff. Tr. 11,774, at 7.) , ' 

The Licensees' witnesses also testified that the county RERPs include 
specific provisions to facilitate the flow of traffic during an evacuation, 
and the State plan has been recently revised to further define the courity 
and State responsibilities for clearing evacuation routes of impediments. 
(Parsons Supp., ff. Tr. 11,774, at 7-9.) The plans call for two-way traffic 
on small roads, thereby minimizing the possibility of a total blockage 
and permitting access by emergency vehicles. (Con Ed Ex. 10 at 27.) 'In 
addition, the law enforcement procedures in the RERPs call for trained 
traffic control officers to be stationed at key locations throughout' the 
evacuation route network. (Parsons Supp., ff. Tr. 11,774, at 9-10.) 

The Licensees' witnesses also testified to the preparation of evacuation 
time estimates, as did the Staffs witness. These estimates are described 
in detail in our discussion of Contention 3.3, supra. The Licensees' and 
the Staffs witnesses asserted that the evacuation time estimates fully 
consider the characteristics of the roads and circumstances that might 
impede the flow of traffic along those roads. 

Conclusion 

The planners have carefully selected a network of evacuation routes 
and have developed provisions for an efficient evacuation of the EPZ 
(or parts thereoO. They have not ignored the problems which Interve
nors pointed out in their testimony. In particular, they have not ignored 
the limitations of the roads. The evacuation time estimate study recog
nizes that most of the evacuation routes are two-lane, undivided roads. 
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(See Con Ed Ex. 10, App. 4.) The more constrictive roads have lower 
vehicular capacities, resulting in longer evacuation times. (Parsons 
Supp., fT. Tr. 11,774, at 7.) Parsons-BrinckerhofT has identified roads 
likely to become bottlenecks and has selected backup evacuation routes 
for those roads. (Con Ed Ex. 10 at 27.) Parsons-BrinckerhofT also as
sumed two-way traffic on the small roads, thereby minimizing the possi
bility of a total blockage. (Id.) In addition, the RERPs contain specific 
provisions to keep the roads free from impediments. (Parsons Supp., fT. 
Tr. 11,774, at 7-8.) The evacuation time estimates also recognize all the 
demands that may be placed on the road system. The population esti
mates include data on park attendance obtained from the various Park 
Commissions (Parsons, ff. Tr. 11,774, at 10), and the weekend/ 
holiday - summer daytime scenario assumes peak park attendance. (Id. 
at 33.) 

Our conclusion that the planners have been careful and conscientious 
in following the protective response criteria of NUREG-0654 in the de
velopment of the evacuation plan, and our conclusion in Contention 3.3 
that the evacuation time estimates are reliable, do not completely 
resolve Contentions 3.9 and 4.2(d). The adequacy of the roads can only 
be judged by determining whether or not there is reasonable assurance 
that adequate protective measures can and will be taken in the event of 
a radiological emergency. 10 C.F.R. § 50.47(a)(1). The objective of a 
protective response is maximum dose savings, and the efficiency of pro
tective responses, including evacuation, must be gauged accordingly. 
Cincinnati Gas & Electric Co. (Wm. H. Zimmer Nuclear Power Station, 
Unit No. 1), ALAB-727, 17 NRC 760, 770-71 (1983). 

Unfortunately, no party in the prosecution of this contention attempt
ed to go beyond the evacuation times, and only Con Ed submitted pro
posed findings that attempted to reach the ultimate finding of fact. (See 
Con Ed PF 3.9-6 to 3.9-8.) Nevertheless, we find that there was suffi
cient testimony submitted on other contentions that was also relevant to 
Contentions 3.9 and 4.2(d). 

The evacuation time estimates range from approximately four hours 
under ideal circumstances (Table XV, supra) to approximately 15 hours 
under adverse conditions (other than roads that are impassable because 
of a severe winter storm) (Table XIV, supra). To answer the question 
whether the roads are inadequate, we must make a judgment whether 
there is a significant possibility of an accident scenario for which evacua
tion is the only appropriate protective response and for which evacuation 
is infeasible. 

According to the Staffs witnesses, the only significant accident proba
bility scenario with a large release/consequence potential is the long-
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term overpressurization category - release category C. (Rowsome/ 
Blond, ff. Tr. 8771, at 6.) The Staff witnesses testified that there would 
be at least eight hours warning for the public to take protective 
measures. (Jd.) The Licensees also testified that the late
overpressurization scenarios are the largest contributors to risk:' 
(Licensees, ff. Tr. 6961, at 33-34.) They calculated, however, that there 
would be at least 12 hours between the initiating event and containment 
failure resulting from overpressurization, and probably as much as 24 
hours. ([d. at 90; Liparulo, Tr. 7336-38.) For this scenario, both the 
Licensees and the Staff agree that evacuation at Indian Point would be 
feasible and effective. (Acharya, ff. Tr. 8566, at III.C.A-32; Potter, ff. 
Tr. 12,782, at 5.) 

Rapidly developing accident scenarios (which correspond to release 
categories A and B) 106 are much rarer. According to the Staff, there is 
only a 10-3 probability of such a scenario given core melt. 
(Rows orne/Blond, ff. Tr. 8771, at 6.) However, our own calculation 
from the Staffs release category figures shows a slightly higher 
frequency, i.e, 2 x 10-3; from Table VI, supra, we determine the total 
probability of a rapidly developing significant release scenario to be 1.6 X 

10-6• This scenario would present only two to three hours from initiating 
event to release. (Meyer/Pratt, ff. Tr. 12,492, Table III.B.3; Acharya, ff. 
Tr. 8566, Table III.C.3.) Accordingly, evacuation would not be an ap
propriate response. However, the Licensees testified that an appropriate 
and effective response to an interfacing systems LOCA would be 
sheltering, followed by prompt relocation from contaminated areas. 
(Licensees, ff. Tr. 6961, at 122.) Their position was bolstered by wit
nesses from the Staff and from New York State who testified that 
sheltering is an alternative at Indian Point. (Sears, Tr. 12,342; Keller, 
Tr. 14,856-57; Davidoff, Tr. 11,394-95. See generally our discussion of 
Contention 4.2(d), i11fra.> The Licensees have analyzed this option and 
determined the appropriate period of sheltering before relocation. 
(Licensees, ff. Tr. 6961, at 116-21.) 

It is our ultimate conclusion, therefore, that (1) the roadway network 
planning meets the criteria of NUREG-0654, (2) evacuation is feasible 
for the most likely release scenario, and (3) an adequate alternative pro
tective response is feasible for the much rarer rapidly developing acci-

106 Release category A is associated with the fl' failure mode (core melt plus concurrent containment 
failure due to external event). Release category B is associated with steam explosion induced failure and 
containment bypass - Le., interfacing systems LOCA. (MeyerlPrall, fT. Tr. 12,492, Table I1I.B.3.) Ac
cording to the Licensees' witnesses, interfacing systems LOCA is the dominant early release scenario 
with a probability of4.6 x 10-7• (Licensees, fT. Tr. 6961, at 33.) 
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dent scenario. Accordingly, we find that the state of the road system is 
adequate and need not be upgraded. 

P •. Contention 3.10: Protecting the Mobility-Impaired 

Contention 3.10 was based on contentions submitted by WESPAC, 
Parents, and UCS/NYPIRG and states: 

The emergency plan fails to conform to NUREG-0654 in that, contrary to Evacua
tion Criterion II.J.10.d., proper means for protecting persons whose mobility may be 
impaired have not been developed. Specifically, adequate provisions have not been 
made for groups named in the bases submitted for the following contentions: 
WESPAC 6; Parents I, basis (22) and II, basis 7; UCSINYPIRG I(B)(2), basis (6) 
and lA, basis (7). 

This contention alleges a deficiency in local emergency plans for pro
tecting an extensive list of special populations. These include residents 
at children's hospitals, residents at community facilities for the mentally 
retarded, residents at schools for the deaf, prison inmates, nursing home 
residents, non-English speaking populations, citizens with hearing and 
learning disabilities, latchkey children and senior citizens. A number of 
parties litigated the contention and a summary of their witnesses' tes
timony follows. I07 

Summary 0/ Significant Testimony 

Intervenors' witnesses testified that they did not receive brochures 
and consequently did not receive the attached mail-back cards for special 
assistance, did not receive return calls after submitting their requests for 
assistance, and that senior, disabled, or housebound patients would not 
understand instructions in the brochures. (Bergman, fT. Tr. 10,524, at 1; 
A. Murphy, Tr. 10,761-63, 10,770; Simon, Tr. 10,764-65; Burger, fT. Tr. 
10,401, at 1; O'Brien, fT. Tr. 10,524, at 1; Richter, fT. Tr. 10,524, at 1-2; 
Awalt, fT. Tr. 10,524, at 2.) 

Rockland County's witnesses stated that transportation for the dis
abled appeared to be a problem and that information on cards concerning 
individuals needing assistance had not been communicated to responsi
ble officials. (Northrup, fT. Tr. 11,279, at 3; Wein, Tr. 4591.) There was 

107 Parlies and witnesses are: Intervenors (Bergman. Murphy, Simon, Burger, O'Brien, Richter, 
Awalt); Rockland County (Northrup, Wein, McGuire); Westchester County (Marasco, Kaminski); 
New York State (Davidoff, Czech); Licensees (Schmer, Scalpi, Della Rocca, Podwal, Rosenblatt); Staff 
(McIntire, Keller, Husar, Kowieski). 
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testimony that 286 cards had been received from persons who might 
need assistance during an evacuation. (D. McGuire, Tr. 10,961.) 

The Westchester County witnesses gave evidence that a list of 
mobility-impaired individuals had been received (Marasco, Tr. 5490), 
but that the information concerning the number of housebound indi
viduals in need of special transportation was inaccurate and that vehicles 
were not available to transport this group. (Kaminski, ff. Tr. 11,617 .. at 
1-3.) Westchester County received 1200 cards, 253 of which were from 
persons who were disabled or mobility-impaired. (Kaminski, Tr. 
11,634-36.) The Director of Planning, Westchester Department of 
Hospitals, stated that all nursing homes and hospitals in the EPZ have 
some form of an evacuation plan and that hospitals are required to have 
one. (Kaminski, Tr. 5621-22.) 

The New York State witnesses indicated that the needs of special 
(dependent)' populations were considered in county and State plans and 
that requests (cards) for special assistance for those in need are referred 
to the appropriate County Department of Social Services where follow
up contacts are made. It was the view of the State that relatives and 
friends should recognize that the total burden of protecting special popu
lations cannot be borne by government. (Davidoff/Czech, ff. Tr. 
11,313, at 18.) Each of the four counties in the EPZ has made arrange
ments for those mobility-impaired persons who responded to special
assistance cards, and the testimony indicated new brochures were being 
prepared with additional postcards for use by the mobility-impaired. The 
State's witnesses contended that all concerned persons were being urged 
to help identify the mobility-impaired and their needs. (Davidoff/Czech, 
Supp. Test., ff. Tr. 11,313, at 11.) Each· County RERP calls for ambu
lances and buses to evacuate the physically handicapped and other 
mobility-impaired persons. (NY Ex. 10, § IV.M.; NY Ex. 11, Procedure 
6; NY Ex. 12, Procedure 5; NY Ex. 13, Procedure 5.) The New York 
State Department of Health has canvassed all nursing homes and hospi
tals within the EPZ alerting them to their responsibilities in an 
emergency. (Davidoff/Czech, Tr. 11,413-14.) The State witnesses also 
testified that a study of residents in the EPZ revealed very few individu
als who neither spoke English nor lived with someone who did; it was 
determined therefore that foreign language brochures would be 
impractical. ([d. at 13.) Finally, the State witnesses testified that State 
Education Law requires that the school be furnished with the identities 
of other adults who will take care of schoolchildren if a parent is not at 
home during an early dismissal. (Davidoff/Czech, Tr. 11,464') . 

The Licensees' witnesses stated there were enough buses and drivers 
in Orange and Putnam Counties to handle the mobility-impaired popula-
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tion (SchmerlScalpi, Tr. 12,132-35), and Orange County has solicited 
help from the police, local ambulance corps, and utility companies to 
help identify additional persons who might need assistance. Every indi
vidual is then contacted. (Schmer, Tr. 12,124-25') Both Orange and 
Putnam Counties have placed ads in the newspapers seeking information 

,from disabled persons (SchmerlScalpi, Tr. 12,130-31) and have placed 
signs in parks advising visitors what to do in an emergency. (Schmer, 
Tr. 12,186.) Officials from these Counties believe that plans for the 
transporting of non-institutionalized, mobility-impaired people have 
been prepared. As people needing special assistance are identified by 
means of a mail-back card in the public information brochure "Indian 
Point, Emergency Planning and You," vehicles can be assigned by the 
county to evacuate them. In addition, all health care facilities, such as 
hospitals and nursing homes, were surveyed by telephone to assess their 
population numbers and evacuation needs. Meetings have been held 
with administrators of general hospitals to discuss the evacuation plan 
and their facilities. Vehicles and host facilities to which patients would 
be transported were 'assigned on the basis of the patients' identified 
needs. Host facilities for nursing homes and health-related facilities are 
identified in cooperation with the New York State Department of 
Health, and vehicles were assigned to nursing homes. (Parsons Supp., 
IT. Tr. 11,774, at 16-17') Mobility-impaired residents of special facilities 
will be taken to host facilities or congregate care centers. (See NY Ex. 
11, at A-13; NY Ex. 12; at A-9; and NY Ex. 13, at A-17, A-33.) . 

The Staff presented testimony of FEMA witnesses who stated that 
NUREG-0654, § J.10.d does not specify a single method for protecting 
mobility-impaired individuals because, in many cases, sheltering may be 
a better protective action than evacuation. They stated that a majority of 
special (health) facilities own vehicles which would be used in the case 
of an evacuation, and the plan identifies private bus companies that will 
supplement special-facility resources in an emergency. The New York 
State Department of Corrections has a specific policy of shielding for in
mates of the Ossining Correctional Facility, and the institution has suffi
cient shielding capability. Potassium iodide will be issued there if 
necessary. Schools and special facilities, including nursing homes and 
hospitals, have been equipped with tone alert radios that worked well 
during an exercise. (McIntire, et 01 .• IT. Tr. 14,720, Post-Exercise Assess
ment at 27.) 

FEMA also testified that the two methods in county plans for locating 
the non-institutionalized, mobility-impaired population are the public in
formation pamphlets with a mail-in postcard which will be distributed 
annually, and at the time of an accident, special telephone numbers for 
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transportation assistance to be broadcast by the media. Specific depart
ments in each county have been assigned responsibility for the evacua
tion needs of the mobility-impaired population and will maintain a confi
dential list of such non-institutionalized persons. Most of the non
institutionalized population live with other people or have neighbors to 
assist them during an emergency. (McIntire, et al., fT. Tr. 14,720, at 
3-4.) The FEMA witnesses stated that disaster history has consistently 
shown that individuals rely on an extended family and other important 
social contacts during warning and response periods in natural disasters. 
It also has shown that friends and relatives will assist special 
populations, such as latchkey children, during an emergency. The wit
ness testified that if children are to be left alone on a regular basis, the 
mail-in postcard should be used to indicate a need for special attention. 
(McIntire, et al., fT. Tr. 1307, at 16.) 

FEMA reported that, during the 1983 exercise, the capability to trans
port and relocate non-institutionalized mobility-impaired persons was 
simulated; that in Orange County sufficient personnel and resources 
were available to implement protective action, although a deficiency for 
wheelchairs and ramps at reception centers was noted (McIntire, et al., 
fT. Tr. 14,720, Post-Exercise Assessment at 49-50); and that in Putnam 
County, actions to protect the public were generally good. However, a 
deficiency was noted among bus drivers regarding their unders~anding 
of evacuation procedures, routes to find evacuees, and locating reception 
centers. (Id. at 56-57.) In Rockland County, FEMA reported that al
though some protective actions were performed well, there was no capa
bility to measure actions to protect the public because of the absence of 
detailed evacuation plans for that county (Id. at 42-45) and in Westches
ter County, a number of deficiencies were noted in the evacuation of 
non-institutionalized, mobility-impaired persons. These included ambu
lance personnel not knowing their responsibilities, not being trained in 
evacuation procedures, and not having necessary dosimetry equipment. 
The finding also questioned the supply of ambulances for evacuating 
nursing homes. (Id. at 30-32.) 

Conciusion108 

The special importance attached to the population groups considered 
by this contention is emphasized by the specific criteria set forth in 
NUREG-0654, Rev. 1, § II.J.10.d, which reads: 

108 We do not consider problems affecting non-English speaking persons or latchkey children here. inas
much as they are involved more directly in Contention 4.7. 
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J.I0. The organization's plan to implement protective measures for the plume 
exposure pathway shall include: 

••• 
d. Means for protecting 'those persons whose mobility may be impaired due to such 
factors as institutional or other confinement. 

The responsibility for ensuring the availability of protective measures 
is assigned to State and local governments and other local response 
organizations. Each of the County RERPs, except for that of Rockland 
County, includes detailed information on evacuation for transit
dependent populations and evacuation plans for special facilities and re
ception centers. (See NY Ex. 11, 12, 13, and 10, at 1II-28, 1II-31, App. 
A and Ii.) A radiological response plan for Rockland County is in the 
draft stage, and it is expected to be completed by the end of 1983. 

In evaluating the adequacy of local emergency response plans, it must 
be recognized that evacuation is only one means for providing protection 
to mobility-impaired persons. Sheltering is another option and may, 
depending on circumstances, be preferable. 

We believe the evidence is clear that the plans and procedures as they 
relate to institutionally confined individuals demonstrate a competence 
and capability to carry out the existing evacuation plans. Many hospitals, 
nursing homes, and similar health facilities have their own evacuation 
vehicles and have been contacted directly by State and local health offi
cials concerning their evacuation plans. These plans have been found 
satisfactory and additional assistance where required has been pro
grammed to be provided. All hospitals and nursing homes in the EPZ 
are required to have evacuation plans. We note that several facilities 
referred to by the Intervenors in the basis for this contention 
(Blythedale Children's Hospital and New York School for the Deaf) are 
outside Indian Point's plume exposure pathway EPZ and are not subject 
to the detailed planning requirement. 

With regard to non-institutionalized mobility-impaired people, 
however, the evidence is less reassuring. Contact between government 
officials and these individuals has been encouraged through the use of 
mail-back cards incorporated in public information brochures. The local 
plans call for updating the brochures (and cards) annually. However, evi
dence of assumption of the responsibility for receiving and processing 
the information on cards is conflicting and disturbing. In Westchester 
County, the responsibility for making provisions for mobility-impaired 
people was diffused through four different departments. The precise 
number of cards received was in question, and it appeared to the Board 
that an inadequate effort was being made to assess the needs of this 
population. We accept Intervenors' witnesses testimony that, in both 
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Rockland and Westchester Counties; some requests for assistance and 
for information have been ignored. We conclude that planning for the 
non-institutionalized, mobility-impaired population in Westchester and 
Rockland Counties has not been seriously undertaken. However,' we 
reach a different conclusion regarding Orange and Putnam Counties, 
where active procedures, including advertising, have been undertaken 
to discover the mobility-impaired individuals who may require 
assistance. 

The Board recognizes that a program to reach the non-institutionalized 
population is an ongoing process. We concur in the State's view that 
government cannot bear the total burden of protecting the mobility
impaired in the event of a radiological emergency; family and friends do 
have a responsibility, as in any emergency, to work out special 
problems. However, what government can do, it should do; therefore, 
this Board cannot conclude that efforts to meet the standard in 
NUREG-06S4 have been adequate. This conclusion has been buttressed 
by the FEMA assessment report on the March 9, 1983 exercise in which 
deficiencies regarding the mobility-impaired were noted. Accordingly, 
we conclude that, with regard to Westchester and Rockland Counties, 
this contention as it relates to emergency planning for non
institutionalized, mobility-impaired persons has been sustained. 

Q •. Commission Question 4 

Commission Question 4 asks: 

What improvements in the level of emergency planning can be expected in the near 
future, and on what time schedule, and are there other specific ofTsite emergency 
procedures that are feasible and should be taken to protect the public? 

Evidence submitted on expected improvements in the level of 
emergency planning generally related to deficiencies previously cited in 
the l20-day clock procedure and reevaluated during the March 9, 1983 
exercise. Where significant, evidence of such deficiencies has been 
noted in the discussion of contentions under Commission Questions 3 
and 4. (See McIntire, et al., ff. Tr. 14,720, Letter from Petrone to 
McLoughlin (April 14, 1983).) The Commission has received directly 
from FEMA its conclusions on this exercise and follow-up emergency 
improvements, and FEMA's Assessment of the August 1983 Exercise 
of the State Compensatory Plan. See Notice to the Parties (October 4, 
1983). Other ofTsite emergency procedures are considered in the conten
tions below. 
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We would not, however, be meeting our responsibility in addressing 
this issue if we reflected any degree of assurance regarding forthcoming 
improvements in the level of emergency planning by Rockland County. 
The evidence and statements of Rockland representatives during this 
proceeding suggest that an adequate Rockland County plan may not he' 
forthcoming this year, if ever. (See Reisman, ff. Tr. 11,027, and Tr. 
11,028-46; D. McGuire Supp., ff. Tr. 10,940, and Tr. 10,941-11,020') 
We note that one of the persons directly involved in preparing Rockland 
County's plan (the Chairperson of Rockland County's Citizen's Adviso
ry Committee) is also a representative of a party opposed to plant 
operation. (See Tr. 10,953 and ff. Tr. 10,940, at 4; see also Board 
comments, supra, in Contention 3.7, pp. 985-86.) We are, therefore, 
even less optimistic about the development of a Rockland County plan. 

Accordingly, it appears clear to the Board that emergency planning for 
Rockland County may have to be provided by the New York State's 
compensating plan, which was partially tested during the 1983 exercises. 

R. Contention 4.1: The EPZ 

Contention 4.1 was based on contentions submitted by UCS/NYPIRG 
and Parents and concerns the size and configuration of Indian Point's 
EPZ as it may be affected by the high population density surrounding 
the facility. The contention states: 

The plume exposure pathway EPZ should be expanded from its present to·mile 
radius in order to meet local emergency needs and capabilities as they are affected 
by such conditions as demography, topography, land characteristics, access routes, 
and jurisdictional boundaries. I09 

A number of parties participa'ted in the litigation of this contention 
and a summary of their testimony follows. 110 

, ~ , 

109 Before receiving Commission guidance on July 17, 1982 relating to the questions it directed the 
Board to consider, we received substantive testimony in the record on the EPZ issue. For reasons of 
clarity and consistency we decided to retain this contention under Commission Question 4. Whether 
considered here or in connection with Question 3, the substance and compass of the allegation or issue 
are the same. (See CLI.82·IS, 16 NRC 27 (1982), and Board Memorandum and Order, LBP·83.S, 17 
NRC at 14142 (1983).) . 
110 Parties and witnesses included: UCSINYPIRG, Audubon and New York State Attorney General 
(Beyea, Palenik); New York City Council Members (Littlejohn, Ward, Seley, Kinoy, Spohn, Anderson, 
Gurin, Solon); New York Stale (Davidoff, Czech); Westchester County (Del Bello, Marasco, Guido); 
Licensees (Della Rocca, Podwal, Rosenblatt); Staff (Schwartz, Mcintire, Husar, Keller). f. 
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Summary 0/ Significant Testimony 

UCSINYPIRG, Audubon, and the New York State Attorney General 
combined their expert witnesses; they testified that they had modeled 
the consequences of a PWR-2 type radioactive release at Indian Point 
out to a distance of SO miles from the site. The modeling assumed two 
wind directions, south toward New York City from Indian Point or 
north from the plant's site, and several different weather scenarios 
(average weather and rain). They also had modeled the consequences of 
a PWR-2 release on 19 emergency response planning areas (ERPA) 
with the wind blowing toward each ERPA. (Beyea/Palenik, ff. Tr. 2900, 
at 25, 28, 49-52.) The major contributors to early deaths or delayed 
cancer that are considered in the modeling were inhaled radioiodine and 
external radiation (whole-body gamma) from the plume and from mate
rial deposited on the ground or other surfaces. ([d. at 14, 22 (first 
footnote) .) 

The model predicted that the consequences of a PWR-2 release 
beyond 10 miles with a wind blowing toward New York City would be 
6,000 to 50,000 delayed cancer deaths and some 400,000 to 2,000,000 
delayed cases of thyroid nodules. ([d. at 7, 35.) Additionally, large sec
tions of New York City would be contaminated with radioactive deposi
tion and some areas would have to be abandoned for years. A substantial 
evacuation of the City's residents would have to occur in order to 
reduce subsequent cancers, injuries, and deaths from prolonged 
exposure. ([d. at 7-8.) The weather and wind conditions postulated 
occur between 9% and 12% of the time. ([d. at 56.) The witnesses also 
calculated that under rainy conditions or low plume rise, and with wind 
blowing toward the emergency response planning area, present emergen
cy plans for each ERP A analyzed were inadequate. (Beyea/Palenik, ff. 
Tr. 2900, at 51.) 

The witnesses also testified that radiation doses will not stop at a 
10-mile distance from the plant, and in order to incorporate dose reduc
tion methods, emergency plans must include provisions for evacuation, 
sheltering, distribution of potassium iodide pills, decontamination, milk 
and food impoundment, and ad hoc respiratory protective measures 
(i.e., breathing through makeshift filters). ([d. at 8, 14, 28, 43-49.) If 
Indian Point reactors are shut down, the consequences predicted will not 
occur, but if the reactors are allowed to continue to operate, the wit
nesses advocated expanding the EPZ to reduce the number of injuries 
and deaths from short-term exposure. Although current emergency plan
ning guidelines assume that ad hoc evacuation is adequate beyond the 
plume exposure pathway EPZ, the witnesses asserted that prepared 
plans for an evacuation beyond 10 miles would reduce the necessary 
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evacuation time and thus reduce the consequences of a release. For 
example, the witnesses estimated that evacuation time in the 10-20 mile 
region could be reduced by 10 hours; they calculated that this time re
duction could save up to 820 lives from latent cancer deaths under rain 
or snow conditions. ([d. at 43-44') 

A PWR-2 release is not the most severe release envisioned in the 
Reactor Safety Study (WASH-1400), but is close to it. Most analysts 
have downgraded the possibility of the initiating steam-explosion scenar
io in the more severe PWR-l release. Many different accident sequences 
could lead to a PWR-2 release, and all require core uncovery and breach 
(or bypass) of containment. The common element of these accident se
quences is that an expected 70% of the iodines and 50% of the alkali 
metals in the core would escape to the atmosphere. ([d. at 9,25') 

The witnesses further testified that the total probability of a PWR-2 
release is very uncertain and there is not sufficient experience with reac
tors over their life cycle to allow a reliable probability estimate. New acci
dent sequences are constantly being discovered, they alleged, which sug
gests that additional ones are yet to be found and current probability esti
mates must therefore be incomplete. Additionally, the probability of 
sabotage is so uncertain that no one has even attempted its calculation. 
The true probability of a PWR-2 release could be orders of magnitude
higher or lower than the limited estimate given in the Reactor Safety 
Study or in the IPPSS. Accordingly, the witnesses stated there is no way 
to guarantee the public safety at Indian Point and no scientific basis for 
assuming that the probability of a PWR-2 release is too low to consider. 
([d. at 9-10 and 67-70.) 

A witness for the New York City Council Members111 testified that 
the City has an emergency management plan which is the command and 
control plan for harnessing its resources in the event of a disaster. 
(Littlejohn, Tr. 9195.) Under phase three of that plan, the Mayor's 
Emergency Control Board, composed of the relevant Department heads 
who may have a role in responding to an emergency, will be mobilized. 
That Board, assisted by other organizations - such as Con Ed, and 
AT&T, and the MTA in the event of a radiological emergency - would 
consider the pending problem and determine how to cope with the 
emergency. (Tr. 9196.) The witness stated that 80% of the people who 

111 In ruling on Licensees' motion to strike testimony on Questions 3 and 4 filed by the New York City 
Council Members, the Board restricted these witnesses to addressing the following issue: "In the 
event that a radiological accident at Indian Point could necessitate an evacuation or relocation beyond 
the EPZ, the ofT·site emergency plans for the facility are inadequate." Unpublished Memorandum and 
Order, February 25,1983, slip op. at 3. 
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need to be contacted could be reached within a matter of minutes. 
Either the Mayor, Police Commissioner, or Deputy Mayor for Operation 
convenes the Emergency Board, which meets frequently for planning 
and operation purposes. (Tr. 9198-99') New York City does not have 
plans for a radiological emergency at Indian Point since the NRC/FEMA 
criteria do not require them. (Tr. 9203-04') Nor does the City have a 
plan to assist in enforcing requirements under the ingestion pathway 
criteria. FEMA has assured the City that the State has such a plan on file 
and is the preferable agency to handle it. (Tr. 9203.) With respect to 
civil preparedness functions, the New York City Emergency Control 
Board has had no contact with the four Counties in the EPZ since New 
York City deals directly with the New York State Office of Disaster 
Preparedness. (Tr. 9201-03.) The New York City Police Department has 
approximately 80 radiation monitoring systems and 126 trained people 
(Tr. 9205-06), and during an emergency, the City has a capability to 
communicate through approximately 24 radio and TV stations. 

New York City does have a limited emergency evacuation plan de
signed for hurricanes, floods, snowstorms, or utility'problems (Tr. 
9211-12), and has 3,000 buses which it could utilize during an 
emergency. (Tr. 9213.) The City has the capability to shelter limited 
populations on a short-term or long-term basis (Tr. 9215) and has 8,000 
Civil Defense shelters which could be utilized for radiation sheltering. 
(Tr. 9215, 9246.) The witness stated that New York City had monitored 
the 1982 Indian Point exercise and would also monitor the 1983 
exercise. (Tr. 9232.) New York City emergency plans are updated con
tinually on the basis of emergencies that happen anywhere in the country 
(Tr. 9241), and an exercise involving an area with 100,000 people was 
planned. (Tr. 9247-48.) 'Formal FEMA training sessions have been 
taken by the stafT of New York City's Emergency Control Board in areas 
of emergency planning, crisis management, and mobilization of 
resources. (Tr. 9250-51.) 

The City's Commissioner testified that the Department of Corrections 
had no radiological emergency evacuation plan to handle its more than 
9,000 inmates. (Ward, fT. Tr. 9166, at 1-3.) Another witness testified 
that it would be virtually impossible to evacuate the City's dependent 
population - the elderly, the mentally and physically handicapped, 
other disabled persons, the homeless, and prison inmates. (Seley, fT. Tr. 
9333 at 1-4.) Several other witnesses testified on the number of 
mobility-impaired elderly in the City, the number in institutional care 
and the problems they would encounter in an evacuation. (Kinoy, fT. Tr. 
9391, at 1-2; Spohn, fT. Tr. 9393, at 1-2.) A witness also testified on the 
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problems of planning the evacuation of transportation-handicapped per
sons in New York City. (Anderson, fT. Tr. 9482, at 1-5.) Finally, a panel 
of witnesses testified concerning the evacuation capacities of major 
crossings, roadways, and public transit systems in the City. (Gurin, et 
01., fT. Tr. 9264, at 2-7.) New York City's Director of the Bureau ofRadi
ation Control testified that potassium iodide should be stockpiled and 
made immediately accessible; he also claimed that sheltering, 
evacuation, decontamination, and medical treatment would probably be 
inadequate for the population within 50 miles of Indian Point after a 
major accident. (Solon, fT. Tr. 8981, at 5, 7.) 

New York State testimony indicated that the State has accepted the 
present 10-mile EPZ as appropriate and has not seen any evidence that a 
wider zone is more appropriate. (Davidoff/Czech, fT. Tr. 11,313, at 15.) 

On behalf of the Licensees, witnesses from Parsons-Brinckerhoff testi
.fled that, after consultation with the State, four counties, the Licensees, 
and other consultants, it was determined that a circular EPZ defined uni
formly by a 10-mile radius was inappropriate. Rather, the EPZ was modi
fled to preserve or group major population areas, to simplify boundary 
definitions (e.g., by using political divisions or major roads), and to 
recognize important topographic features, such as rivers, hills and 
valleys, using them as boundaries wherever practical. The consideration 
and inclusion of these various factors resulted in an irregularly shaped 
EPZ which generally encompasses an area greater than a 10-mile radius. 
(Parsons, ff. Tr. 11,774, at 15.) Emergency traffic control extends 
beyond the EPZ, although evacuation was not modeled beyond the first 
major intersection outside the EPZ. According to the testimony, the 
number of roads generally increases beyond the 10-mile point, and be
cause the selection of roads is more diverse, traffic will spread out. 
(Parsons, Tr. 11,944-45.) Officials from Orange and Putnam Counties 
confirmed that factors such as demography, topography and land charac
teristics were taken into account in designing the EPZ. (SchmerlScalpi, 
Tr.12,138-39.) 

Westchester County officials testified that planning for a radiological 
emergency would be improved if representatives from New York City 
were included in the planning, since any reaction in the City to an acci
dent at Indian Point could hinder evacuation in Westchester County. 
(Del Bello, Tr. 6013-14') Also, the Director of Westchester County's 
Office of Disaster and Emergency Services testified he had not coordinat
ed emergency planning with New York City officials (Marasco, Tr. 
5535), nor had the Westchester Department of Public Safety. (Guido, 
Tr.5025J 
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A Staff witness outlined an NRC/EPA Task Force study on what acci
dents should be used to prepare emergency plans. (NUREG-0396, EPA 
520/1-78-016, "Planning Bases for the Development of State and Local 
Government Radiological Emergency Response Plans in Support of 
Light Water Nuclear Power Plants" (December 1978) (hereinafter 
NUREG-0396).) The study's principal recommendations were that, for 
emergency planning, a spectrum of accidents, including core melt 
accidents, should be considered, and an analysis of this accident spec
trum led to the final establishment of emergency planning zones (EPZ) 
around each nuclear plant. (Schwartz, ff. Tr. 12,244, at 3-4.) 

The Task Force concluded that no one accident should be singled out 
as the planning basis because of the wide variety of conditions and acci
dent possibilities. One could well miss relevant points of other accidents 
if a single accident were selected. ([d. at 4.) The spectrum of accidents 
considered in NUREG-0396 included all the design basis accidents used 
in the licensing process and all the WASH-1400 scenarios including core 
melt sequences. The Task Force identified the emergency planning 
zones and also gave some guidance on time frames and types of radionu
clides which should be considered in developing plans. ([d. at 4.) 

According to the Staff testimony, NUREG-0396 provided the techni
cal basis for NRC's establishing the 10-mile plume exposure pathway 
EPZ which is summarized in NUREG-0654, FEMA-REP-l, Rev. 1, 
"Criteria for Preparation and Evaluation of Radiological Emergency Re
sponse Plans and Preparedness in Support of Nuclear Power Plants," 
(November 1980). The size was based on the following considerations: 

a. Projected doses from the traditional design basis accidents 
would not exceed Protective Action Guide levels outside the 
zone; 

b. Projected doses from most core melt sequences would not 
exceed Protective Action Guide levels outside the zone; . 

c. For the worst core melt sequence, immediate life-threatening 
doses would generally not occur outside the zone; 

d. Detailed planning within 10 miles would provide a substantial 
base for expansion of response efforts in the event that this 
proved necessary. 

(Schwartz, ff. Tr. 12,244, at 5-6,) 
The Staff indicated that NUREG-0396 also illustrates the relative 'ef

fectiveness of shelter versus evacuation at various distances and reveals 
that shelter with subsequent relocation after cloud passage may be as ef
fective as evacuation even in severe accident sequences at distances 
greater than about 10 miles. 
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The NRC Staff has reviewed the 10-mile plume exposure pathway 
EPZ established at Indian Point taking into account population and 
topography and concluded it was appropriately drawn in this case. ([d. at 
6; Tr. 12,269-78.) According to Staff testimony, the State Emergency 
Plan addresses the protective measures to be used for the ingestion 
exposure pathway (50-mile radius) including protecting the public from 
the consumption of food and water contaminated by radionuclides re
leased during an accident. (McIntire, et al., ff. Tr. 1307, at 36.) 

Conclusion 

This contention and Intervenors' evidence in its support challenges 
the adequacy of Indian Point's emergency planning zone (EPZ) - in 
terms of size - to accommodate the evacuation objectives of emergency 
response plans. To prove this case, Intervenors attempted to demon
strate the effects of a severe radiological release (PWR-2) beyond the 
10-mile EPZ and to show a lack of preparation to evacuate certain de
pendent populations in such an extended area. We conclude that the tes
timony fails to prove this contention. 

As the Staff's testimony reflects, NUREG-0396 has been used as the 
technical basis for emergency planning around nuclear facilities. With re
spect to the area in which planning efforts should be conducted, the 
plume exposure pathway EPZ is designated as that region for which 
detailed planning is essential to protect the public if an accident occurs. 
In recommending a to-mile radius from the reactor facility for this plan
ning area, the Task Force considered an extensive range of accident sce
narios including the severe core melt accident release categories of the 
Reactor Safety Study (WASH-1400). The major considerations for the 
10-mile radius were that (1) projected doses from traditional design 
basis accidents and most core melt sequences would not exceed Protec
tive Action Guide levels outside the zone, and (2) for the worst core 
melt sequences, immediate life-threatening doses generally would not 
occur outside the zone. An objective recognized as important for 
emergency planning by NRC regulations was the development of 
detailed plans that would ensure an adequate response for a specified 
area which could be expanded in the event of a worst-case accident. 
(NUREG-0654, at 5-11.) 

Witnesses Beyea and Palenik challenged these considerations by cal
culating the health effects on New York City residents from a postulated 
worst-case accident sequence. The challenge, however, is insufficient. 
The analysis neither is plant-specific to Indian Point (no probabilistic 
study was performed; see discussion of Board Question 1.3, supra) nor 
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has it pointed out flaws in the local emergency response plans as they 
are affected in the Indian Point area by conditions of demography, 
topography, land characteristics, access routes, and jurisdictional 
boundaries. (10 C.F.R. § 50.47(c)(2).) In calculating his consequences, 
Dr. Beyea testified that no analysis had been performed of those systems 
(containment spray, high and low pressure injections, service water, 
component cooling or electric power) whose reliability could have a 
direct impact on the possibility of a PWR-2 accident. (Tr. 3016-17; 
3028-29.) 

In reviewing the history of regulatory requirements for the'EPZ area, 
we express no view as to whether the 10-mile radius can be challenged. 
The Commission has directed us to look at the status of emergency plan
ning beyond the 10-mile boundary to the extent it is relevant to risks 
posed by the two nuclear facilities at Indian Point. We do conclude, 
however, that the witnesses' analysis has not substantiated any claim 
that risks in operating the facility require a larger EPZ for emergency 
planning. The detailed study of NUREG-0396 recommended the ap
propriate generic area for the EPZ after reviewing, as indicated, a full 
spectrum of accidents, including the more severe of the design basis 
accidents and the accident spectrum (including PWR-2) analyzed in 
WASH-1400. The study's conclusion, as it relates to Contention 4.1, is 
that emergency plans could be based upon a generic distance (about 10 
miles) for which predetermined (emergency) actions would provide 
dose savings. Beyond this generic distance, further actions could be 
taken on an ad hoc basis using the same planning considerations that 
went into the initial action determinations. (NUREG-0396, at 15-16') 

There was relevant testimony during the hearings from officials who 
participated in developing emergency response plans that demonstrates 
the EPZ planning area was discussed and decided on with the coopera
tion of County officials; there was evidence that the decision took ac
count of major population centers, topographic features, land 
characteristics, political boundaries, and access routes, and that consider
ation was given to evacuation routes for a short distance beyond the 
10-mile boundary. The fact that the extended area past the EPZ is 
within the geographical jurisdiction of the four New York Counties 
included in the EPZ is considered by the planners, and we believe ap
propriately so, as additional assurance that an extension of emergency 
activities could be implemented, if necessary. 

Intervenors' witnesses Beyea and Palenik conceded that the technical 
planning report, NUREG-0396, which considered some core melt 
accidents, demonstrated a significant drop in probability of severe conse
quences beyond a 10-mile distance. (Beyea/Palenik, Tr. 3194-95.) And 
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testimony by Licensees' witnesses reflected that using the IPPSS source 
term and assuming no evacuation or sheltering, they had calculated that 
ab'out 95% of the early fatality risk is within about four miles of the 
plant. (See Licensees, ff. Tr. 6961, at 127; Potter, Tr. 7658-59'> 

The Board has carefully considered the testimony regarding evacuation 
problems that could be encountered by the disabled, senior citizens, the 
homeless, and the handicapped in New York City. It has also evaluated 
the evidence concerning the City's emergency capabilities. In light of 
the obvious experience of City officials in dealing with general emergen
cies and in view of New York City's large and diverse population, the 
Board can see no reason why coordination of, and consultation on, radi
ological emergency plans should not take place outside the territorial 
boundaries of the counties involved in the Indian Point's EPZ. It appears 
to us that even though not mandated by NRC regulations for radiological 
emergency planning, and despite the low probabilities of radiation dis
persions beyond the EPZ, a prudent course of action for Indian Point 
planning suggests some coordination of programs with the officials of 
New York City. New York State has kept the City's emergency planning 
officials advised of developments at Indian Point, and the City directly 
monitored the emergency exercises during 1982 and 1983. The regula
tions require an ability to implement emergency actions beyond a 
10-mile region on an ad hoc basis and this has been provided for at 
Indian Point. This evidence of interest by New York City as well as the 
testimony of Westchester County's former Executive (Del Bello) regard
ing possible conflicts during an evacuation (Tr. 6013-14) leads the 
Board to conclude that a prudent course of action in a high-density traffic 
area requires some additional emergency planning coordination. Such 
coordination could be highly beneficial in the event of a severe radiologi
cal accident where exposure consequences go beyond EPZ borders. We 
point out that the Board sees no justification for, and is not 
recommending, an expansion of the EPZ. We merely respond to Com
mission Question 3 that coordination with New York City officials 
regarding Indian Point's emergency response plans could be helpful in 
assisting in ad hoc actions beyond the generic 10-mile area. 
(NUREG-0396 at 16.) Cross-jurisdictional emergency planning is central 
to the concept of emergency planning zones. A general coordination of 
such planning in large population regions could ensure a more effective 
implementation if necessary. 
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s. Contention 4.2: Additional Offsite Procedures 

Contention 4.2 was based on contentions submitted by UCS/NYPIRG 
and states: 

The following specific, feasible offsite procedures should be taken to protect the 
public: 

a} Potassium iodide should be provided for all residents in the EPZ. 
b} Adequate sheltering capability should be provided for all residents in the EPZ. 
c} License conditions should prohibit power operation of Units 2 and 3 when the 

roadway network becomes degraded because of adverse weather conditions. 
d) The roadway network should be upgraded to permit successful evacuation of 

all residents in the EPZ before the plume arrival time. 

We have discussed Contention 4.2(d) in our evaluation of Contention 
3.9, supra (road network adequacy) and do not repeat that discussion 
here. 

4. 2 (a): Potassium Iodide 

Summary of Significant Testimony! J2 

The Intervenors' witnesses testified that potassium iodide (KI) should 
be distributed within the 10-mile EPZ because it would be extremely 
helpful when evacuation in ERPAs was not rapid enough to prevent 
inhalation of radioiodine. In Sweden, potassium iodide has been dis
tributed by mail to the population within six miles of a nuclear plant, 
and in Tennessee, to residents within five miles of a nuclear facility. 
(BeyealPalenik, ff. Tr. 2900, at 66.) 

The Director of New York City's Bureau for Radiation Control testi
fied that potassium iodide should be stockpiled and made immediately 
accessible. If the 8 million residents of New York City were exposed to 
an average of 10 rem per person during a nuclear accident, about 7,000 
cases of thyroid cancer and 20,000 cases of abnormal non-malignant thy
roid nodules could occur in the first 20 years. According to this witness, 
the number of cases of thyroid cancer would double if the average 
person lived 40 years after the accident. (Solon, ff. Tr. 8981, at 5-6.) , 

New York State's position is that the potential medical benefit of 
providing potassium iodide to all residents within the EPZ is outweighed 
by the potential adverse effects. (Davidoff/Czech, ff. Tr. 11,313, at 16.) 

I!~ Parties and witnesses included: 4.2(a) - Intervenors (Beyea, Palenik); New York City Council 
Members (Solon); New York State (Davidoff, Czech); Staff (FEMA); 4.2(b) - Intervenors (Beyea); 
Rockland County (Carney); Westchester County (Del Bello); New York State (Davidoff. Czech); Staff 
(Keller); 4.2ft:) - New York State (Davidoff, Czech); Licensees (Sehmer, Sealpi); Staff (Sears). 
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Emergency workers, prisoners, patients; etc., who cannot leave the EPZ 
will receive an adequate supply of KI for possible use in an emergency. 
This State policy is being communicated to all facilities in the EPZ so 
that they can make arrangements to acquire supplies of the thyroid 
blocking agent. (Davidoff/Czech Supp., ff. Tr. 11,313, at 12.) 

The Staff testified that New York State and the counties have adopted 
the Food and Drug Administration recommendation on the use of KI 
for emergency workers and captive populations. KI will be given when 
thyroid dose projections exceed 25 rem. (McIntire, et 01., ff. Tr. 14,720, 
1982 Update Report at 5.) 

Conclusion 

Only a few witnesses testified on the merits of administering potassi
um iodide to the general public. The Director of the New York City's 
Bureau of Radiation Control recommended stockpiling the drug for 
possible immediate use in New York City, but indicated he was unaware 
of the reasons underlying the State's position against administering 
potassium iodide to the public. (Solon, Tr. 9062.) And witnesses for the 
Intervenors, Drs. Beyea and Palenik, provided no evidence on the 
potential side effects of the drug. In our opinion, the New York State 
Disaster Preparedness Commission's report on the subject matter is dis
positive of the issue. (See NY Ex. 2.) The report outlines the medical 
aspects of potassium iodide, both its use as a blocking agent for radioac
tive iodine and also its potential harmful side effects. If KI is taken in 
large doses, thyroid enlargement, increased and decreased gland 
activity, and other adverse effects can result. Additionally, KI has only a 
relatively short shelf life (three years). The report recommends the ad
ministration of KI, but only if given in the proper dosage at the proper 
time (before exposure) and at the directive of the State's Commission 
of Health. ([d. at 89-90.) The Disaster Preparedness Commission recom
mended against pre-distribution of the KI to the general population but 
indicated that advance planning for its rapid distribution should be 
arranged. ([d. at 89.) . 

The recommendations of this report were buttressed in the record by 
a resolution adopted on March 2, 1981, by the Committee on Public 
Health of the New York Academy of Medicine. After its review of the 
case, the Committee recommended against stockpiling the drug in New 
York City and indicated that efforts to distribute KI would negate proce
dures (such as sheltering) to minimize radiation exposure. The report 
also found that the costs of stockpiling KI ($13 million every 2-3 years) 
in the City would not be cost-effective. (PA Ex. 30.) 
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Dr. Solon took issue with the Committee report on the grounds that 
its assessment of a low probability of radioactivity reaching,New York 
City was an engineering judgment which it was not qualified to make. 
Also, he argued that there are no adverse medical effects from using KI 
unless excessively large doses are taken. (Solon, Tr. 9061.) However, 
the Committee pointed out that distribution of KI to households could 
create problems of possible accidental ingestion and overdose, and it in
dicated there were pr~fessional disagreements regarding the dose levels 
,at which ,allergic reactions or toxicity can occur. . 

We conclude that the evidence in support of a predistribution of potas
sium iodide to the public does not outweigh the medical concerns over 
its possible misuse; therefore, Contention 4.2(a) cannot be sustained. 
The evidence demonstrates that potassium iodide is being stockpiled for 
emergency workers and persons who cannot be evacuated (e.g., 
prisoners, patients). Thus, the NRC requirements are met. Whether the 
drug should be distributed to the public is left to the prerogative of State 
and local governments. (See also NUREG-0654, § J.lO.e.) The Board 
further notes that in the FEMA assessment of the March 9, 1983 
exercise, FEMA found some minor deficiencies in the availability of KI 
and the training in its use among some emergency workers. In light of 
the fact that use by emergency workers is an existing requirement of 
New York State's emergency plan, we assume this deficiency will be 
corrected. (See McIntire, el al., ff. Tr. 14,720, Post-Exercise Assessment 
at 33, 45, 51 and 59.) 

4.2 (b): Sheltering 

Summary oj Significant Testimony 

There was little probative testimony provided on this portion of the 
contention by the Intervenors. A witness from Rockland County, a 
member of the Planning Board, provided his opinion that a substantial 
fraction of the homes built in Rockland County' during the past 20 years 
had been built with part of their basements above ground which would 
not seal out (radioactive) materials from Indian Point. (Carney, ff. Tr. 
11,236, at 2; Tr .. 11~239.) Dr. Beyea testified that there was not a slow 
enough air exchange under all weather conditions to provide much pro
tection by sheltering. (Beyea, Tr. 2937-38.) 

The New York State witnesses testified that sheltering directives 
would include recommendations for ventilation control such as the clos
ing of doors and windows, and the turning off of air conditioners. They 
asserted that county plans make use of public fallout shelters to supple
ment sheltering in homes, places of work, schools, and similar facilities, 
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and although the State had not made a specific study of the sheltering 
capability of the EPZ, it assumed the EPZ contained enough dwellings 
and other buildings to provide adequate protection for the population. 
Typically, in the northeast, homes are airtight because they are expen
sive to heat; accordingly, they do provide some protection. 
(Davidoff/Czech, fT. Tr. 11,313, at 16-17; Tr. 11,356-57'> 

FEMA witnesses testified that there are sufficient structures to shelter 
the general population residing within the EPZ. Most of the general 
sheltering will take place in residences and businesses, but public shel
ters will also be available. (McIntire, et 01., ff. Tr. 1307, at 38.) The wit
nesses indicated that the sheltering is effective for only a relatively limit
ed time - approximately two hours - in most buildings; after that 
time, sheltering begins to lose its effectiveness because of the infiltration 
of radionuclides. They stated that sheltering followed by relocation is 
another option in a fast-moving release scenario. (Keller, Tr. 
14,856-59.) The decisionmakers should have some reasonable under
standing of the type of dwellings in their areas, since that is one of a" 
number of complex factors which must be considered in deciding wheth
er to call for sheltering. (Keller, Tr. 15,101-04') 

Conclusion 

NRC regulations do not require that emergency response plans pro
vide for public fallout shelters for radiological emergencies. In fact, 
NUREG-0396 recommended that such facilities not be constructed. All 
of the county plans do contain, however, a sheltering option with related 
guidelines for decisionmakers. (See, e.g., NY Ex. 10, 11, 12, and 13 at 
III.H.) " 

The testimony revealed that sheltering has a limited value, and 
county plans do make use of public fallout shelters to supplement 
sheltering in homes, places of work, schools, and similar facilities. 
FEMA has found that there are sufficient structures to shelter the gener
al population residing within the EPZ. In the final analysis, sheltering is 
merely one option available to the decisionmaker who will ce"rtainly 
need to consider such factors as the adequacy of local structures in the 
face of a radiological release. Intervenors' witness, Dr. Beyea, has 
conceded that if other options are unavailable, sheltering makes sense. 
(See Beyea, Tr. 2938-39') We conclude, therefore, that Contention 
4.2(b) has not been sustained. In several States, sheltering has been 
eliminated because, as a result of the quality of the housing in the area, 
a greater air change rate exists than in the Indian Point vicinity. (Keller, 
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Tr. 15,101.) FEMA and New York State have found the sheltering capa
bilities adequate, and no probative evidence was submitted on the 
record to contradict their judgments. 

4. 2 (C): Prohibition of Power Operation During Adverse Weather 

Summary of Significant Testimony 

The Intervenors provided no testimony on this portion of Contention 
4.2 .. 

New York Siate witnesses testified that the work (emergency 
plaiming) performed by Parsons-Brinckerhoff was reviewed by the New 
York State Department of Transportation, is consistent with federal 
requirements, considers all weather conditions modeled, and indicates a 
successful evacuation under all weather conditions. (Davidoff/Czech, ff. 
Tr. '11,313, at 17.) Officials from Orange and Putnam Counties testified 
that during a severe snowstorm in February 1983, most of the aban
doned cars were cleared from the highways in their areas by the morning 
after the storm. (Schmer/Scalpi, Tr. 12,198.) 

The Staff witness testified that adverse weather may increase the time 
necessary to evacuate an area, and the Licensees' evacuation time esti
mates have included evacuation times under adverse weather 
conditions. (Sears, ff. Tr. 12,244, at 53.) The witness stated that the ini
tial recommendation in the event of a degraded plant condition is 
sheltering, and if weather systems were such that evacuation would not 
be feasible, more specific shelter options migh't be broadcast (e.g., to 
shelter in basements or to use ad hoc respiratory protection). Local 
officials, it was asserted, would take factors such as weather conditions 
and the roadway network into account. ([d. at 53-54.) If, as this Conten
tion advocates, a license condition prohibited power operation when ad
verse weather degrades the road network, there would be some reduc
tion in risk. However, this reduction could be offset by frequent shut
down and startup transients and by the reduction of grid reliability for 
the delivery of electricity during such periods. 

The Staff witness also testified that for a severe, fast-release accident 
scenario, sheltering until after plume passage and subsequent relocation 
from any area subject to ground contamination are the preferred protec
tive actions; the reduction in individual risk from shutting down in antic
ipation of such scenarios would not depend on calculated evacuation 
times. ([d. at 54.) The Staff witness concluded that instead of shutting 
down during such adverse weather and road conditions, it is expected 
that a more significant increase in, overall protection during such condi
tions would be afforded by Licensees making recommendations to alert 
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the general public at the site emergency level rather than the general 
emergency level. This would provide the public more time to make 
preparations for any precautionary evacuation or sheltering that might 
be ordered subsequently by offsite authorities. ([d. at 54-55.) 

Conclusion 

Although the Board recognizes this contention does not directly in
volve additional offsite emergency procedures that could be taken to pro
tect the public, it was admitted under Commission Question 4 because 
the proposed measure involves some coordination with local officials 
concerning the condition of the roadway network. In addition, the pro
posed measures, if approved, could produce changes in State and local 
emergency response plans. 

The contention contemplates a roadway network incapable of being 
used for evacuation purposes because of adverse weather conditions. As 
previously noted, this Board observed such conditions when automobiles 
left on the highways 16 to 18 hours after a blizzard made travel on major 
highways in the New York City area difficult and, at places, impossible. 
In Orange and Putnam Counties, most automobiles were cleared from 
highways by the morning after the storm. The counties also have im
proved their procedures for clearing impediments on evacuation routes. 
(See Scalpi/Schmer, Tr. 12,198; McIntire, et 01., ff. 14,720, 1982 
Update Report at 5.) 

As we have noted heretofore, emergency evacuation time estimates 
have been prepared and take into account an adverse weather scenario. 
(Parsons, ff. Tr. 11,774, at 28-29; Parsons Supp., ff. Tr. 11,774, at 8.) 
Although the conditions in the modeled scenario were not as severe as 
the conditions assumed by this contention, the alternatives for the deci
sionmaker under a worst-case weather scenario are clear. The current 
evacuation time estimates assume that if there is a major snowfall, the 
roads will have to be cleared. (Della Rocca, Tr. 11,946') It is contemplat
ed by NRC's emergency regulations that a choice of alternatives be 
available to accommodate various radiological release conditions. Roads 
can be cleared if time is available for evacuation, and sheltering can be 
instituted in a fast-moving scenario where time is of the essence. There 
is nothing in the regulations to prohibit the Licensees and State and 
local officials from alerting the public at the site emergency level instead 
of the customary general emergency level when the road network is or 
may be degraded by adverse weather. This recommendation was made 
by the Staff during the hearing and, in the Board's view, presents a 
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matter for consideration in areas of high population density like Indian 
Point. 

We do not conclude that a public warning should be initiated in every 
situation where a site alert emergency classification is applicable; 
however, where severe weather conditions in the Indian Point EPZ area 
are likely to degrade the road network, emergency plans could be modi
fied to provide for such an early notification to the public. We recom
mend that the Staff and FEMA explore this suggestion with State and 
local officials in conjunction with the recommendations under Conten
tion 3.6. The possibility exists that a site area alerting of the public in ex
tremely adverse weather conditions may precipitate early citizen depar
ture that would compound traffic and snow removal problems. 
However, the Board believes the recommendation deserves further 
consideration. 

The Board is aware that in the event of a snowstorm at the time of a 
radiological release, deposition will probably not occur very far from the 
plant. (Sears, Tr. 12,342-44.) However, this probability is dependent on 
wind velocity and in fact, as the Staff has pointed out, there is a limited 
amount of data on snowout. (Blond, Tr. 12,953-57') Even if such condi
tions should provide limited protection, it obviously would be a different 
case if the snow conditions occurred after or before the release. (See 
Board's review of Contention 3.6 for further discussion and details of 
this weather scenario.) 

The Board does not believe that the license condition called for by 
this contention should be imposed; therefore this contention is not 
sustained. We also conclude that emergency plans might well be modi
fied to provide for alerting of the public at the site emergency level 
when adverse weather conditions are likely to degrade the evacuation 
routes within Indian Point's EPZ. 

T. Contention 4.7 

Contention 4.7, which was based on contentions submitted by Parents 
and WESPAC, states: 

The emergency plans should be upgraded to provide more adequate methods for 
alerting and informing persons who are deaf, blind, too young to understand the 
instructions, or who do not speak English. 
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A number of witnesses submitted testimony related to this contention 
and a summary of their evidence follows. 1I3 

Summary 0/ Significant Testimony 

Intervenors' witnesses testified that deaf persons would not be able to 
respond to siren alerts, TV, radio, or loudspeaker announcements (0. 
Cohen, fT. Tr. 10,020, at 3) and that 600 deaf people live within the 
10-mile EPZ in. Westchester County. (Rowley, fT. Tr. 10,025, at 1.) It 
was stated that the disabled who are blind are not likely to bring the 
clothes, medication, and other items suggested by the brochure. 
(Burger, fT. Tr. 10,401, at 2,) A survey in Westchester County indicated 
that the level of understanding and information about emergency plans 
was very poor despite public dissemination of information. (Altschuler, 
fT. Tr. 10,880, at 4.) Another witness alleged that 50% of the Spanish
speaking population in Rockland County do not speak English, that 
another 25% have a limited ability to speak English, and that 6,000 
Hispanics live in the Haverstraw area. (del Pillar, fT. Tr. 10,255, at 1-2; 
Tr. 10,257.) An expert witness in communications stated that the public 
information brochure and broadcast scripts do not contain the difTerent 
message content and phraseology that are necessary to achieve unified 
responses from diverse sociological and psychological segments of the 
population. (Smith, fT. Tr. 10,269, at 12, 14.) 

Witnesses for Rockland County testified that 116 non-institutionalized 
blind people live in Rockland County in an area which is nearest to and 
most in danger from an accident at the Indian Point plant; that the plan 
does not realistically address the plight of people with cataracts and acci
dental blindness (and other sight-degenerating conditions) (Wein, fT. 
Tr. 4578 at 1-2); and that within the EPZ, there are approximately 1900 
families comprising 6,000 Hispanics. (O'Lear, fT. Tr. 1808, at 2; Tr. 
1839.) It was contended that the brochures were written only in English, 
but that 35% of people in Haverstraw are Hispanic, and other residents 
speak and read only French, Russian, or Chinese. Of the 17 officers in 
the Haverstraw Police Department, four are Hispanic. (Holland, fT. Tr. 
1661, at 2; Tr. 1692,) 

In the view of the New York State's witnesses, alerting and informing 
persons with non-mobility handicapping conditions (e.g., deafness or 
blindness) cannot be improved by upgrading emergency plans. Every 

113 Parties and witnesses included: Intervenors (0. Cohen, Rowley, Burger, Altschuler, del Pillar, 
Smith); Rockland County (Wein, O'Lear, Holland); New York State (Davidoff, Czech); Licensees (L. 
Cohen, Schmer, Scalpj); Staff (Sears, McIntire, Keller, Kowieski, Husar). 
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effort is being made to identify such persons and to assist them with spe
cial arrangements, but these people would have problems in any 
emergency. It was contended that a burden .remains with families or 
friends to identify these individuals in the first instance. Parents or 
guardians must deal with the needs of minors in advance and must see 
to their needs in all emergencies. As indicated infra, a study revealed 
that there were very few unsupported non-English-speaking persons and 
no predominant foreign language spoken in the EPZ. Therefore, FEMA 
agreed it would be impractical to develop plans or brochures in other 
languages. (Davidoff/Czech Supp., ff. Tr. 11,313, at 13,) 

Licensees' witnesses testified that the public information booklet, 
"Indian Point, Emergency Planning and You," was being revised, and a 
program was being undertaken to publicize the booklet. (Con Ed Onsite 
Supp. Testimony, ff. Tr. 11,713, at 2-3,) In both Orange and Putnam 
Counties, public meetings have been held to discuss emergency plans 
and obtain suggestions for improvement. (SchmerIScalpi, Tr. 
12,077-79') 

According to the Staff, NRC regulations require a yearly dissemination 
of public information. This information must address public notification 
and protective actions, and must provide general information about radi
ation and a listing of local broadcast stations to be used during an 
emergency. A siren system has been installed to alert the public within 
the 10-mile EPZ. The StafT witness asserted that handicapped, young, or 
non-English-speaking people have problems in many aspects of modern 
life, but they are helped by other citizens. Both Licensees hold public in
formation meetings with civic and church groups. Also brochures have 
questionnaires for residents who may need special arrangements. It is 
not anticipated that NRC regulations foster a complete understanding by 
the general public, and the StafT expects that people will help each other 
during a radiological accident as they would in other emergencies. 
(Sears, fT. Tr. 12,244, at 58-59,) 

FEMA witnesses testified that the primary means of alerting the 
public to a radiological emergency at Indian Point is a system of sirens. 
(McIntire, et 01., fT. Tr. 14,720, at 5.) During the exercise of March 9, 
1983, a spot check by FEMA indicated that the public had heard sirens. 
(McIntire, et 01., fT. Tr. 14,720, Post-Exercise Assessment at 29, 39, 
47-48, and 53.) FEMA is developing additional alert and notification 
testing procedures, and a formal evaluation of the system will be under
taken when those procedures are completed. Public education brochures 
are being revised and will be distributed when available. Although not 
all residents understand the brochures, it is believed that they will 
follow instructions provided by the emergency broadcast system. 

1014 



The FEMA witnesses also testified that a Public Information Officers 
work group recently conducted a survey of non-English-speaking persons 
within the EPZ and found only relatively small non-English-speaking 
communities. These included 17 Greeks, 961 Spanish and Portuguese, 
378 Haitian/Creole, 2000 Yiddish and 50 Orientals. Because of this 
small number, FEMA agrees with the State and counties' recommenda
tions that it would be impractical to publish brochures in foreign 
languages. Special posters and telephone inserts are being developed and 
will be available in 1983. State and county leaders believe a more effec
tive way to reach non-English speakers is through community social and 
religious leaders. (McIntire, et 01., ff. Tr. 14,720, at 5.) The plans do not 
provide a backup system or alternative means of notifying the general 
public, but a route alerting capability through police and fire trucks with 
public address systems was demonstrated in several counties during the 
1982 exercise. (McIntire, et 01., ff. Tr. 1307, at 44-45.) 

Conclusion 

As we indicated in our evaluation of other contentions, the primary 
methods provided in local emergency response plans to inform and 
notify the public in the Indian Point area are information brochures, a 
system of sirens located throughout the EPZ designed to alert people to 
turn on radios and television sets, and instructions communicated 
through an emergency broadcast system. Sections E and G in 
NUREG-0654 Rev. 1 establish criteria for notifying and informing the 
public of matters relating to a radiological emergency. The record in this 
proceeding, we are satisfied, reflects the adequacy of efforts made by 
Licensees, and State and local governments to meet those criteria. The 
informational and educational materials - brochures and posters -
have been, and after revisions, will continue to be widely distributed. 
The siren system has been tested and found adequate pending develop
ment of further alert and notification testing procedures by FEMA~ 
FEMA has expressed some concern about the limited understanding by 
the public of the appropriate response to the sirens, but we are convinced 
further public information programs and continued exercises will help 
broaden public comprehension. We note that FEMA did find, during its 
assessment of the 1983 exercise,' a deficiency in the publication and 
distribution of the brochures and the posting 'of informational signs in 
motels and hotels in Westchester and 'Rockland Counties. (See 
McIntire, et a!., ff. Tr. 14,720, Post-Exercise Assessment at 27-28, 
40-41.) This is evidence, in our view, that communication in Ii busy 
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world (and area) is a never-ending process and is a problem that local 
officials can remedy only with continuing attention. 

There is no specific requirement to be met in NRC emergency plan
ning regulations for the special alerting and informing of the groups con
sidered in this contention. Nevertheless, efforts to communicate with 
handicapped individuals must meet some test of reasonableness. The 
current methods for reaching the deaf, the blind, the young, and those 
who do not speak English are not substantially different in radiological 
emergency planning than those used for reaching groups who do not 
suffer these handicaps. Public information response cards, other public 
outreach programs, and the assistance of families and friends help identi
fy individuals in need of assistance. We believe more assistance should 
be provided, however, for the effectiveness of emergency plans in a 
densely populated area like Indian Point; and more can be required. No 
backup system is included in the emergency response plans; if the siren 
alert system should fail, most of the disadvantaged people discussed 
here could have difficulties in being speedily informed. A backup 
system might not only be helpful, but could prove essential for some of 
the handicapped. We also believe that a renewed and pointed effort 
should be made to reach those with sight or hearing problems since the 
faculties of hearing and seeing are those relied on for comprehending 
siren warnings and emergency messages. (Schmer, Tr. 12,129.) The evi
dence considered infra on problems related to the receipt and handling 
of cards is pertinent here. . 

On problems concerning the young, most of the testimony submitted 
in support of this contention was previously considered in connection 
with the issue of evacuating children during an emergency. (See, e.g., 
Burnham/Kesselman, et al., ff. Tr. 9997, et seq,) Intervenors have sug
gested no method for upgrading emergency plans for the young, nor can 
this Board conceive of one. The care of the young has always been en
trusted to parents and temporary guardians such as teachers, counselors, 
or others so designated. The standard of care for the young in emergen
cies is the same standard as in non-emergency situations, and no regula
tory substitute can improve on the degree of watchfulness that children 
always require and generally receive. 

Finally, in regard to those persons who do not speak English, a conflict 
exists in the testimony; we are unable to resolve that conflict. A commit
tee of public information officers found no evidence of any large num
bers of such individuals. However, testimony by residents of Rockland 
County (Holland and del Pillar) indicated a large number of Hispanics in 
Haverstraw in the county. We believe that FEMA should resolve this 
conflict; if it finds a sizeable number of Spanish-speaking residents in 
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that community, we recommend the publication of brochures and pos
ters in Spanish as the practical and reasonable solution to such a 
deficiency. 

The Board concludes that portions of this contention dealing with the 
deaf and blind have been validated, those dealing with the young have 
not, and part of the contention affecting non-English-speaking Hispanics 
is still to be resolved. Accordingly, we recommend that a renewed effort 
be undertaken to communicate emergency planning information to 
those individuals with seeing or hearing disabilities, and that a backup 
communication system for such people be investigated. Further, we 
recommend that FEMA undertake an additional review of the problem 
involving the non-English-speaking population. 

U. Commission Question 5: Comparative Risk 

Commission Question 5 asks: 

Based on the foregoing, how do the risks posed by Indian Point Units 2 and 3 com· 
pare with the range of risks posed by other nuclear power plants licensed to operate 
by the Commission? (The Board should limit its inquiry to generic examination of 
the range of risks and not go into any site-specific examination other than for Indian 
Point itself, except to the extent raised by the Task Force). 

Staff, Licensees, and Intervenors UCS/NYPIRG presented evidence 
on this question and all filed proposed findings. 

Intervenors' position is founded on the belief that probabilistic risk as
sessment is a very difficult task and its results are very unreliable when 
used for plant-to-plant comparisons (Sholly, ff. Tr. 12,730, at 4-5.) Inter
venors would have us find that there are two essential components of 
such assessments: one comprising groups of site-related characteristics 
and another comprising groups of plant-related characteristics. The first 
group involves the nature of the site and the surrounding environment. 
It includes meteorology, population numbers distribution, emergency re
sponse capability and the like. The second group includes the design of 
the reactor and the balance-of-plant, operator training, maintenance and 
emergency procedures, and management capabilities. ([d. at 2.) These 
varying characteristics produce significant variations in the risk presented 
by different reactors at different sites. But, in the opinion of Intervenors' 
witness, the uncertainties involved in assessing the site-related charac
teristics are more likely to be "coherent" from site-to-site than are the 
uncertainties in assessing plant-related characteristics. That is, the site 
characteristics are more likely to affect safety in the same manner from 
plant to plant, affecting various plant assessments in the same way and 
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leaving comparative rankings on this basis constant. ([d. at 4.) Compari
sons which involve plant-related (design/operation) characteristics, on 
the other hand, vary in many different ways with methodology, data 
base, and fundamental assumptions, and differ in completeness. ([d. at 
4-5.) 

There are many studies about the influence of siting factors on risk, 
and a large number of sensitivity studies have explored the effects of fac
tors ·such as meteorology and demographics. ([d. at 4.) In particular 
Sandia Laboratory has produced NUREG/CR-2239,1I4 which is.a study 
intended to help define the risks associated with existing reactor sites. It 
utilized the CRAC-2 accident consequence code to perform consequence 
calculations for 91 reactor sites using 1970 census population data, re
gional weather data from 29 National Weather Service stations, and 
updated economic data .. The core inventory was taken as the same for 
each site (a 3412-MWt PWR, end-of-cycle, with a burnup of 33,000 
MWd/metric ton). In addition, assumptions were made to model seven 
different emergency responses: three sets assuming radial evacuation 
from a 10-mile zone with delay times of one, three, and five hours; one 
set assuming evacuation of a 10-mile zone at a radial speed of one mile 
per hour with a delay time of five hours; a set assuming no evacuation 
but prompt sheltering and relocation after six hours; a set assuming no 
response whatever (normal activities); and the seventh set assuming a 
weighted average of the first three sets (the so-called "best estimate" or 
"summary evacuation"). ([d. at 6-7.) 

The study also used five different "Siting Source Terms," SST -1, -2, 
-3, -4, -5, the derivation of which was separately detailed in 
NUREG-0773. A brief description of the damage states which yield 
these source terms is given in Table XVII, which we have adopted from 
witness Sholly's testimony. More details on the terms are given in Table 
XVIII, from the same source. (Sholly, ff. Tr. 12,730"App. A at A-I, 
A-2.) 

In the opinion of Intervenors' witness, the study's calculations 
showed clearly that "the SST -I source term is the most significant of the 
five." (Sholly, ff. Tr. 12,730, at 7.) 

The study presents conditional CCDF curves for various conse'quences 
for each source term; Intervenors' witness selected curves assuming the 
SST-I term, summary evacuation (vide supra) and actual site population 
and wind rose. (Sholly, ff. Tr. 12,730, App. B at B-1, Appendix C at C-l 
through C-18.) It is i,mportant to note that these curves are conditional 

114 Technical Guidance for Siting Criteria Development, D.C. Aldrich, tl aL, Sandia National Laborato
ries NUREG/CR·2239, SAND 81·1549, December 1982. 
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TABLE XVII 
Brief Descriptions Characterizing the Accident Groups 

Within the NRC "Accident Spectrum" 

Group I 
(SST-I) 

Group 2 
(SST-2) 

Group 3 
(SST-3) 

Group 4 
(SST-4) 

GroupS 
(SST-S) 

Severe core damage. Essentially involves loss of all installed 
safety features. Severe direct breach of containment. 

Severe core damage. Containment fails to isolate. Fission 
product release mitigating systems (e.g., sprays, 
suppression pool, fan coolers) operate to reduce release. 

Severe core damage. Containment fails by basemat 
melt-through. All other release mitigation systems function 
as designed. 

Modest core damage. Containment systems operate in a 
degraded mode. 

Limited core damage. No failures of engineered safety 
features beyond those postulated by the various design ba"sis 
accidents. The most severe accident in this group assumes 
that the containment functions as designed following a 
substantial core melt. 

CCDF curves, conditional upon the occurrence of a SST-I release; that 
is, the probability of such a release was, in effect, assumed as one. No al
lowance has been made for the fact that such a release may be very 
unlikely, and no account has been taken of the fact that the probability 
of such a release may vary from site to site. 

Intervenors' witness pointed out that Indian Point is one of a small 
group of sites for which the conditional probability of any early fatalities 
exceeds OJ for an SST-I release; the others are Limerick, Braidwood 
and Zion. (Sholly, ff. Tr. 12,730, at 9.) 

Indian Point is one of only a few sites where a conditional probability 
of 0.1 corresponds to 1000 or more early deaths; the others are 
Limerick, McGuire, Midland, and Zion. (Id.) There are only a few sites 
where the number of latent cancer fatalities exceeds 10,000 at a condi-
tional probability of 10-1• (Id.) . 

As to mean value for consequ"ences (a quantity corresponding to ex
pected value as that term is used under Commission Question I, supra), 
Intervenors' witness pointed out that Indian Point stands second only to 
Limerick with respect" to early fatalities;" stands highest with respect to 
early injuries; and stands highest with respect to latent cancer fatalities 
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TABLE XVIII 
NRC Source Terms for Siting Analysis 

(Sholly, ff. Tr. 12,730, Appendix A at A-2) 

Source Term 

Release Characteristics SST-l SST-2 SST-3 SST-4 SST-5 

Accident Type Core Melt Core Melt Core Melt Gap Release Gap Release 
Containment Failure Mode Overpressure H2 Explosion 

or Loss of 
Isolation 

Containment Leakage Large Large 1 %/day 1%/day O.I%/day 
Time of Release (hr) 1.5 3 1 0.5 0.5 

1-1 Release Duration (hr) 2 2 4 1 1 = N Warning Time (hr) 0.5 1 0.5 = Release Height (meters) 10 10 10 10 10 
Release Energy 0 0 0 0 0 

Inventory Release Fractions 
Xe-KrGroup 1.0 0.9 6 x 10-3 3 X 10-6 3 X 10-7 

I Group 0.45 3 x 10-3 2 X 10-4 1 X 10-7 1 X 10-8 

Cs-Rb Group 0.67 9 x 10-3 1 x 10-5 6 X 10-7 6 X 10-8 

Te-Sb Group 0.64 3 x 10-2 2 x 10-5 1 X 10-9 1 X 10-10 

Ba-Sr Group 0.07 1 x 10-3 1 X 10-6 1 X 10-11 1 X 10-12 . 

Ru Group 0.05 2 x 10-3 2 X 10-6 0 0 
La Group 9 x 10-3 3 X 10-4 1 X 10-6 0 0 



among the sites examined. ([d. at 9-10,) Even when corrected for power 
level by numerical scaling, the Indian Point Units plants place first and 
second in mean (expected) conditional early injuries, latent fatalities, 
person-rem exposure, and property damage; and place second and third 
in early fatalities. ([d. at 10-11.) 

Thus Intervenors would have us note that, when one considers only 
the conditional probability of various consequences following a severe 
accident, Indian Point stands above virtually all other sites in potential 
for serious consequences. As to the notion that plant characteristics may 
compensate in some measure for the serious results which are predicted 
should an accident occur, Intervenors are not optimistic. As noted 
above, Intervenors' witness believes that the plant-related aspects of 
risk assessment are considerably less well-understood than the site
related aspects. ([d. at 4,) Although both the Staff and Licensees pre
sented comparative analyses of this sort, Intervenors pointed out that 
these analyses admittedly differ from plant to plant and use inconsistent 
methods and assumptions. (Paddle ford, et 01., ff. Tr. 12,662, at 9-10; 
Bley, Tr. 12,674; Rowsome/Blond, ff. Tr. 12,834, at 6; Sholly, Tr. 
12,740-42') 

Intervenors believe that there exists no reliable body of probabilistic 
reactor safety analysis with which the IPPSS can be compared to assess 
the standing of Indian Point. The landmark PRA, WASH-1400 (Reactor 
Safety Study, 1975) had such large uncertainties and such omissions 
that it cannot serve to establish a "range of risks" for comparison with 
IPPSS. (Sholly, ff. Tr. 12,730, at 14-16.) 

The Reactor Safety Study Methodology Applications Program 
(RSSMAP) produced PRAs for Grand Gulf Unit 1, Sequoyah Unit 1, 
Calvert Cliffs Unit 2, and Oconee Unit 3, but these studies, in Interve
nors' view, also had limited usefulness for comparisons because they 
used certain highly criticized techniques in common with those of 
WASH-1400 and their basic conservatism differs from that of IPPSS. 
([d. at 22-25; Rowsome, Tr. 12,851.) 

Although some PRA-Iike studies have been conducted under the In
tegrated Reliability Evaluation Program (IREP) (Rowsome/Blond, ff. 
Tr. 12,834, at 5), they are not comparable to the IPPSS in the events 
they cover. Because of their limitations as reliability studies rather than 
risk analyses, the release category frequencies from IREP were not used 
as input to consequence studies. (Sholly, ff. Tr. 12,730, at 19.) These 
studies were not aimed at comparison with Reactor Safety Study results. 
([d. at 20.) 

As to the individual PRA studies done for specific plants 
(Rowsome/Blond, ff. Tr. 12,834, at 5), they generally excluded so-called 
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external events such as fires and severe weather. Intervenors would 
have us find that comparisons with IPPSS are not sufficiently reliable to 
be considered. (Sholly, Tr. 12,741-42.) The individual analyses also 
differ in details such as their modeling of protective actions and the size 
of the reactor with which they dealt. (Sholly, ff. Tr. 12,730, at 21, 22.) 
Only the study conducted for the Zion site is truly comparable to IPPSS, 
but that yields data from only two reactors. ([d. at 22.) 

Nor do Intervenors believe that a review of the design features of the 
Indian Point plants, notably the strong containment buildings 
(Paddle ford, et al., ff. Tr. 12,663, at 20), can help us assess the relative 
safety of these plants. Indian Point's design features are a "mixed 
picture," in Intervenors' view. (Sholly, Tr. 12,743-45.) 

Lastly, Intervenors, unlike Licensees and Staff, do not feel that com
parisons with the Commission's proposed safety goals lIS can be useful in 
answering Commission Question 5. Intervenors would have us find that 
such comparisons are meaningless, in part because of the degree of un
certainty in risk estimates (Rowsome/Blond, ff. Tr. 12,834, App., B at 
B-13, B-19), and in part because the safety goals focus only on early 
fatality, latent cancer, and core melt frequency. Intervenors would also 
stress other consequences such as land contamination, financial impact, 
and non-fatal disease. (Sholly, ff. Tr. 12,730, at 25.) In fine, the Interve
nors believe that no valid generic comparison is available. 

Staff acknowledges that the Indian Point site differs from the average 
nuclear power plant site in that the populations within circles of 10-, 
30-, or 50-mile diameter around the site are each about 10 times greater 
than the population around a median site. (Rowsome/Blond, ff. Tr. 
12,834, at 28.) The property values are also high. ([d.) Were the same 
plants located at a typical site, the risks to each nearby individual would 
be about the same, but the societal risk would be only one-tenth as 
great, simply because there are roughly 10 times as many people at risk 
at Indian Point as at the average site. ([d.) Indeed, Staff witnesses point
ed out that the consequences in terms of latent cancer fatalities calculat
ed in NUREG/CR-2239 for an SST-l release were about a factor of six 
higher than for the median site. ([d. at 30.) Staff witnesses also pointed 
out that the variation in consequences for the less severe release catego
ries in NUREG/CR-2239 was considerably less than for SST-I, that 

liS These goals are set forth in "Safety Goals for Nuclear Power Plants: A Discussion Paper" 
NUREG'()880, and a Commission Policy Statement, 48 Fed. Reg. 10,772 (1982). 
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indeed for SST-3 there is no substantive difference among sites.116 ([d. 
at 30-31.) 

Staff would also have us believe that, when plotted together, the 
CCDFlcurves for all sites studied in NUREG/CR-2239 show "no clear 
discontinuities in the family of curves" for an SST-l release. ([d. at 32.) 
We reproduce the figure from NUREG/CR-2239 as Figure 2 here 
(NUREG/CR-2239, Fig. 2.4.2-0. In the Board's opinion, when one 
allows for the logarithmic scale of the ordinates, the "early fatality" 
curves show two sites lying clearly above the rest and the "early injury" 
curves show two which are substantially above the others. Comparison 
with other curves in the report leads us to believe that these two curves 
represent Indian Point and Limerick. We are inclined to agree with Inter
venors' witness that these two sites are "outliers." (Sholly, ff. Tr. 
12,730, at 26; Tr. 12,766') 

But, of course, as we noted above, the NUREG/CR-2239 figures rep
resent CCDFs conditional upon a large release. They do not allow for the 
varying probability of such a release at various sites. The Staff notes that 
there are PRAs available for at least 13 U.S. power plants 
(Rowsome/Blond, ff. Tr. 12,834, at 5.) Although all of these examine 
ranges of radioactive release and combine them with probabilities, we 
are cautioned again that there are large uncertainties in these analyses, 
that no attempt has been made to resolve inconsistencies in approach 
and methods, and that the appropriateness of the comparison may be in 
question. ([d. at 6). Staff witnesses noted, however, that all studies ana
lyzed have treated so-called "internally initiated" events in roughly the 
same manner, where "internally initiated" events include spontaneous 
transients and LOCAs and "externally initiated" events include 
earthquakes, floods, storms, and fires. ([d.) Of the 13 PRAs mentioned 
by the Staff, only four treated externally initiated events at all and only 
one had a treatment approaching that of the IPPSS for completeness. 
([d. at 5-7.) 

Staff witnesses presented four figures in an effort to compare the 
import of these analyses and hence give some idea of the relative safety 
of Indian Point. The first three figures compared core melt frequencies, 
uncertainty in core melt frequencies, and severe release probability (or 
frequency) resulting from internally initiated events. They concluded 
that the core melt frequencies for the Indian Point Units were within the 
range for all the plants studied and that, when uncertainties were 

116 There is evidence of record to show that the present source term assumptions may be too large. 
(Stratton. el al., ff. Tr. 8190.) Smaller source terms would, as mentioned above. renect more favorably 
on Indian Point. We have already noted. however. that we believe accepting a reduction in source terms 
at present would be premature. (See p. 865, supra.) 
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FIGURE 2. Comparison of CCDF Curves for Various Sites (from 
NUREG/CR-2239) 
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considered, the bounds for Indian Point were within the uncertainty 
range of the others. ([d. at 7-8.) As far as severe release frequency is 
concerned, when only internally initiated events are considered, the 
Indian Point Units are among the best. ([d. at 9.) 

However, their fourth graph, which compared internally initiated 
events with the total of internally plus externally initiated events for the 
few plants for which such figures exist, showed that the risk at Indian 
Point is entirely dominated by externally initiated events. (Id.) From 
these considerations' the Staff concluded that the Indian Point Units' 
societal risk was average for internally initiated events and was likely to 
be even less in view of the IPPSS-inspired fixes. ([d. at B-6, B-7J Staff 
also concluded that there is no reason to believe that either the individu
al 'or the societal risks posed by Indian Point are well outside the range 
of. risks of other plants licensed to operate by the Commission. ([d. at 
33.) 

Staff believes that Indian Point is qualitatively less vulnerable to cer
tain classes of accidents than other plants. These classes include interfac
ing systems LOCAs, loss of both offsite and onsite power, failure of aux
iliary feedwater, and certain special plant-specific vulnerabilities. ([d. at 
10.) The small number of large pipes penetrating the containment and 
very reliable pressure boundary valves decrease the chance of an inter
facing systems LOCA; gas turbine generators in addition to diesel gener
ators lower the chance of total power failure and hence lower the chance 
of auxiliary feedwater failure; and the elaborate study conducted during 
the IPPSS has found no special vulnerabilities. ([d. at 10-14') Staff also 
has concluded that the Indian Point units are generally less vulnerable 
to overpressure failure of the containment than the average plant. ([d. at 
15-19.) 

Both Licensees, in answering Question 5, put some emphasis on a 
comparison of Indian Point with the Preliminary Safety Goals (48 Fed. 
Reg. 10,772 (1983)). We are convinced that compliance, or lack of it, 
with those goals is not a factor in answering Commission Question 5. On 
its face, the question asks how Indian Point's risks "compare with the 
range of risks posed by other nuclear plants licensed to operate by the 
Commission." All currently licensed plants were licensed without regard 
to 'the Proposed Safety Goals, and there exists no formal comparison 
with the' safety goals for most plants.117 The Commission has directed 

117 StafT witness Rowsome asserted that it was his "understanding and expectation" that the majority of 
plants in operation meet the mortality guidelines (which Indian Point also does) and that less than half 
meet the core melt frequency guideline (which Indian Point does not). (Rowsome, Tr. 12,877-78.) This 
assertion was, however, characterized as a "guess," having no "particular rigor or precision," 
(Rowsome, Tr. 12,878.) 
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that "the NRC will continue to use conformance to regulatory require
ments as the exclusive licensing basis" (id.) during the evaluation 
period. It seems clear that a comparison with currently licensed plants 
cannot be efTected by comparison with the Proposed Safety Goals and 
that Commission Question 5 is an inappropriate rubric under which to 
deal with the matter. We have, therefore, dealt with conformance to the 
Proposed Safety Goals under Commission Question I, supra. 

Licensees agreed that there is no substantial number of plants for 
which PRAs truly comparable to the IPPSS have been done 
(Paddleford, et 01., fT. Tr. 12,662, at 9-10; Tr. 12,677-78), that there is 
at present only one. (Tr. 12,677.) Only the Zion PRA and IPPSS consid
ered external initiating events in detail, as we have pointed out. 
(Paddleford, et 01., ff. Tr. 12,662, at 9-10; Rowsome/Blond, fT. Tr. 
12,834, at 4-7.) Nevertheless, Licensees' witnesses presented certain 
comparisons. They adduced a table, prepared by the NRC StafT as part of 
a memorandum from William J. Dircks to the Commission (Jan. 5, 
1983, Draft), in which plant-specific PRAs were reviewed to compare 
core melt frequency, major release frequency, and early and latent fatali
ty risks to an individual near the plant, all from internally initiated 
events. The table lists 16 plants including Indian Point Units 2 and 3. 
(Paddleford, et 01., ff. Tr. 12,662, at II, Table 2.) They note that 
"[b]ased on the ,results in this table, the risk to an individual living 
within one mile of Indian Point compares favorably with the estimated 
risk to individuals living within one mile of other power plants." And 
they noted that the Indian Point core melt frequency is within the range 
of the other estimates presented in the table, and the frequency of a 
major release compares favorably with the estimates for the other plants 
in the table. ([d. at 12.) This, in the Board's view, is certainly true. 
However, as we have noted above, the Indian Point risks are dominated 
by externally initiated events, so a comparison which involves only inter
nally initiated ones seems a weak reed to lean on indeed. We note also 
that the table the Licensees' witnesses present bears at its head the 
legend "Warning - There are large uncertainties associated with the 
values presented in this table. Also, PRAs' were not performed using 
consistent methodologies and assumptions." ([d. at 11; Tr. 12,674') 
Licensees' witnesses also present quantitative values for the frequency 
of an interfacing systems LOeA for seven plants including Indian Point 
Units 2 and 3. (Paddleford, et 01., fT. Tr. 12,662 at 13, Table 3.) Here the 
Indian Point plants display the lowest frequencies of all save one. We 
have, of course,already noted that the Indian Point plants were, in 
Staff's opinion, less subject to this particular accident than most. 
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Where CCDF curves were available for the plants in their Table 2, 
Licensees' witnesses presented these curves also for early fatalities and 
latent cancer fatalities. ([d. at 16-17.) The witnesses again reached the 
conclusion that the risks at Indian Point are "within the range" posed by 
other plants. ([d. at 14.) Again the data were for internally initiated 
events only. ([d.) 

In an entirely different approach, similar to Staffs qualitative'designs 
comparison but more detailed, Licensees' witnesses listed eight design 
features which they say "could lead to lower frequencies of major 
releases from the Indian Point containment than from some others." 
They are: 

(1) The design and construction of these containments, with a pressure limit of 
141 psia and a large volume of 2.6 x 106 cu. ft., gives them the capability to 
withstand internal pressures well in excess of the design pressure of 62 psia. 
Additionally, the containments can withstand without significant structural 
damage all credible seismic events that could occur in this area. The contain
ment building configuration allows gases to circulate and mix easily to prevent 
local accumulation of hydrogen. This configuration also provides for more ef
fective containment heat removal capability. In addition, the geometry of the 
reactor cavity promotes dispersion of the core debris', thereby increasing its 
coolability. Also, the geometry of the containment floor provides for easy 
entry of water to the reactor cavity to cool the debris. 

(2) Containment cooling capability is provided by diverse systems. The design in
cludes five fan cooling units in addition to four pumps capable of providing con
tainment spray recirculation. The availability of anyone of the fans or sprays is 
'sufficient to prevent containment overpressure failure. Two recirculation' 
pumps, located inside containment, are unique to Indian Point and are two of 
the pumps capable of providing containment spray. 

(3) The Indian Point containments have two sumps that provide for recirculation 
of emergency core cooling water. The presence of two sumps is also unique to 
Indian Point. 

'(4) The presence of the recirculation pumps inside containment provides the capa
bility of recirculating emergency core cooling water without its leaving the con
tainment building. 

(5) Three gas turbine generators are available for supplying power to either unit. 
This feature is unique to Indian Point and provides an unusual degree of di
versity in emergency power sources. 

(6) Confirmatory signals (S signals) are sent upon actuation of emergency safe
guards to certain power-operated isolation valves to ensure that, if a valve had 
been inadvertently placed in an incorrect position, it would be restored to its 
correct position. This feature reduces the likelihood of bypassing the 
containment. ' 
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(7) The containment weld channel pressurization system and the isolation valve 
seal water system help to assure that the containment leak tightness is 
maintained. 

(8) The service water and component cooling water systems are arranged to maxi- , 
mize redundancy of active components. Anyone of six service water pumps 
can supply any service water load. Similarly, either of two component cooling 
water pumps can be connected to any component cooling water load. The flexi
bility provided by these and similar interconnections within and between sys
tems results in particularly low risk from internal initiating events at Indian 
Point. 

([d. at 20-22') 
The Licensees' witnesses noted that the risk reductions due to some 

of these features have been quantified using information contained in 
IPPSS. They cite reductions of one or more orders of magnitude in risk 
because of such features as the gas turbines (5) and the fan coolers (2). 
([d. at 22.) 

Licensees also presented a witness to address the significance of 
NUREG/CR-2239. (Potter, ff. Tr. 12,782') In his view, the uniform 
releases and associated frequencies of NUREG/CR-2239 "should not be 
assumed to apply to real plants." ([d. at 2.) He further pointed out that 
the releases examined in the IPPSS, releases for which associated fre
quencies have been carefully evaluated, do not have any simple corre
spondence to the SST categories of NUREG/CR-2239. ([d. at 3.) For 
example, IPPSS release category 2RW has no SST counterpart. Category 
2RW, although a major release, yields no early fatalities in IPPSS be
cause it is delayed and permits effective evacuation. ([d. at 5.) It is the 
assumption of early containment failure coupled with a severe release 
that yields a high mean estimate for early fatality risk in 
NUREG/CR-2239 for SST-I. Because no similar release category with 
late containment failure was used, large overestimates of early fatality 
risk result unless adjustment is made for plant-specific considerations. 
([d. at 7.) Licensees' witness ultimately opined that the use of 
NUREG/CR-2239 figures will overestimate early fatality risk from the 
Indian Point plants and that the figures are "inapplicable to other 
plant/site combinations as well." ([d. at 1 0.) 

The witness oelieves that the only reliable conclusions of 
NUREG/CR-2239 are those in certain sensitivity studies. He credits the 
conclusions that: (1) a reduction of source term is most beneficial to 
plants with high population density; (2) emergency response is effective 
in reducing risk; (3) shielding or early relocation effectively reduce 
ground dose; (4) a 10-mile evacuation with shelter from 10 to 25 miles 

1028 



is as effective as a 25-mile evacuation; and (5) emergency response does 
not greatly affect latent fatality risk. ([d. at 11-13.) 

Lastly, the witness noted that the mean latent fatality risk for Indian 
Point, as calculated in NUREG/CR-2239, is 4.7 times the average risk 
for all sites for an SST-l release. He believes that this factor suggests 
that the variations in severe release frequency from plant to plant may 
be at least as important as variation in population de~sity. ([d. at 1~.) 

Comparison 0/ Indian Point Risk with Non-nuclear Risks 

Licensees presented another witness, Dr. Bernard L. Cohen, whose 
testimony was directed at a comparison of non-nuclear risks with the 
risk from Indian Point. (B. Cohen, fT. Tr. 14,427.) The Board admitted 
this testimony under Question 5, saying, "the Board feels that, although 
it does not precisely fit under Question 5, it does relate to the overall 
questions of information which the Commission is trying to obtain." 
(Tr. 12,724') Although Question 5 addresses only the relative risk of 
nuclear power plants compared to one another, we think the Commis
sion may be interested in a comparison of the risk from Indian Point 
with other risks incurred by the population at large. Therefore, we in
clude here a brief review of Dr. Cohen's testimony and some of his risk 
figures. 

Dr. Cohen made comparisons in two ways: 
(1) He calculated a demographic statistic derived from life-tables, 

called "Loss of Life Expectancy" (LLE), which would result 
from many different risks to life, including nuclear power 
plants. ([d. at 3-4.) ., 

(2) He calculated the number of dollars required to save a tife 
(statistically) for each of several possible life-'preserving or 
accident-preventing measures, including the addition of a fil
tered vented containment system (FVCS) at Indian Point 
Units 2 and 3. ([d. at 17-27.) 

We present here Dr. Cohen's results on LLE, in the form in which he 
gave them, as Table XIX. Included in the Table is an LLE value for the 
Indian Point plants of 0.006 day. This estimate means that an individual 
spending a lifetime near Iridian Point would expect his/her life expectan
cy to be shortened by 0.006 day because of the risk of accidents at 
Indian Point. 

Unfortunately, we have been unable to confirm the result that Dr. 
Cohen presented for Indian Point using the sources that he cited. The 
value was obtained using a mortality risk estimate of 1.2 x 10-8 fatality 
per year, which the witness said was obtained from "Draft Testimony to 
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TABLE XIX 
Loss of Life Expectancies (LLE) 

(From selected sources) 

Activity of risk 

heart disease 
cigarettes (1 pack/day; male-female average) 
working as a coal miner 
cancer 
30 Ibs. overweight 
stroke 
15 lbs. overweight 
all accidents 
Vietnam army duty 
living in southeastern U.S. (Se,GA,AL,MS,LA) 
mining or construction work (due to accidents only) 
motor vehicle accidents 
pneumonia, influenza 
alcohol 
homicide 
occupational accidents (average) 
small cars (vs. standard size) 
drowning 
speed limit 55-65 mph 
falls 
poison + suffocation + asphyxiation 
fire, burns 
radiation worker, age 18-65 
firearms 
diet drinks (one/day throughout life) 
all electric power in U.S. (nuclear) (UeS) 
hurricanes, tornadoes 
airline crashes 
dam failures 
all electric power in U.S. (nuclear) (Govt. estimates) 
spending lifetime near Indian Point 

Days LLE 

2100 
1600 
1100 
980 
900 
520 
450 
435 ' 
400 
350 
320 
200 
130 
130 

90 
74 
50 
40 
40 
39 
37 
27 
12 
11 
2 
1.5 
1 
1 
0.5 
0.03· 
0.006 

·This number includes all Americans, even those who do not live near a nuclear power plant. 
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be submitted by licensees under Commission Question 5; subject to 
confirmation." ([d. at 12 n.1.) We cannot confirm this estimate from 
the testimony submitted by Licensees on Commission Question 5, nor, 
for that matter, from that submitted by them on Commission Question 
1. The total fatality estimate (early fatalities plus fatal cancers) that we 
are able to obtain from Licensees' testimony on Commission Question 5 
comes to 9.3 x 10-8• (Paddleford, et a/., ff. Tr. 12,662, at 11.) This esti
mate is consistent with what we can calculate from Licensees' testimony 
on Commission Question 1. (Licensees, ff. Tr. 6961, at 38.) If we use 
this value to perform the calculation used by Dr. Cohen, we obtain an 
LLE = 0.048 day. 

There are some additional problems with Dr. Cohen's testimony. He 
stated that the mortality risk he used was the "risk of living near the 
Indian Point plants" and his LLE = 0.006 day was the average loss 
"from spending a lifetime in that area." (Cohen, ff. Tr. 14,427, at 12.) 
However, he defined neither "near" nor "in that area." This omission, 
plus the fact that we have been unable to confirm by study of the Licen
sees' testimony the mortality risk estimate he used, makes it impossible 
for us to ascribe a precise meaning to his estimate. He also gave a figure 
that would result from conversion of all electric power plants in the u.s. 
to nuclear power, which he cites in the table as being based on "Govt. 
estimates." ([d. at 5.) The tabulated LLE = 0.03 day, however, does 
not agree with the result he obtained when he discussed the Rasmussen 
Report, which purportedly was the source of his "Govt. estimates"; the 
result he calculated there was LLE = 18 minutes (= 0.016 day). We 
cannot explain this discrepancy. 

We are not reproducing here Dr. Cohen's estimates of the cost
effectiveness of installing an FVCS at each Indian Point unit. He com
pared the cost per fatality averted (in 1975 dollars) for this addition at 
Indian Point with such estimates for a wide variety of other life-saving 
and accident-preventing measures. Suffice it to say that he concluded 
that a much greater saving of lives would result if the amount of money. 
required for installing an FVCS at each Indian Point unit were spent in
stead on traffic safety and medical care. We have concluded already, on 
the basis of other testimony, that it would not be cost-effective to install 
FVCSs at Indian Point at this time. (See Contention 2.1 (a), supra.) 

We also note that, although we are unable to verify Dr. Cohen's 
figure for the LLE due to Indian Point, his figure is not grossly inconsis
tent with related figures from other sources. For example, Staff and 
Licensees concluded that the Indian Point plants would meet the Pro
posed Safety Goals limit for early fatalities. Since that limit restricts the 
risk to an individual from a nuclear power plant to less than 0.1 % of his 
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or her total risk of accidental death, it would not be surprising if the 
LLE from the plants were small compared with that from other hazards. 
Further, as we have noted in dealing with Commission Question 1, the 
expected mortality in the population within 50 miles which is occasioned 
by Indian Point is very small compared to the total expected mortality 
from all accidents and all cancers. (See p. 869, supra,) 

Conclusion 

Based on the evidence of record, we believe that several conclusions 
may be drawn. 

First, all evidence seems to agree that there does not exist a body of 
data from which dependable risk (probability and consequence) com
parisons can be made over a broad number of plants. At best, one can 
compare PRAs that were performed using differing assumptions and 
methodologies to assess those risks which involve internally initiated 
events, a class of events which do not represent the bulk of risk from 
Indian Point. 

The data of NUREG/CR-2239 compare plants on the same basis, but 
they truly test only site-related matters (demography in particular) and 
make no allowance for plant-specific accident probabilities or 
frequencies. Taken at face value, these data indicate that a large release 
of radioactivity at Indian Point would have more severe consequences 
than it would at virtually any other reactor site. That conclusion is so 
completely in accord with intuitive expectations that it scarcely can be 
considered informative. Nor is it surprising that, fo~ lesser releases, the 
site-to-site variation is less. 

Arguments based upon qualitative design comparisons suggest that 
certain features of the Indian Point plants diminish the chance of certain 
sorts of severe accidents in comparison to other plants, but no quantita
tive measure of this diminution is available. Clearly there can be no 
comparison for accidents which involve the matters omitted from IPPSS 
and all other PRAs, matters such as sabotage, deterioration, and omitted 
sequences. 

We can summarize then with four salient conclusions: 
1. A severe release at Indian Point could have more serious con

sequences than that same release at virtually any other site 
licensed by the Commission. 

2. The chance of a severe release here is probably no greater, and 
may be less, than elsewhere. 

J. No truly reliable overall risk comparison, be it of expected 
value (mean value), CCDF, or other probabilistic standard, 
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can be made between Indian Point and other plants in any com
prehensive way. On the basis of comparisons involving only in
ternally initiated events, it does not appear that the Indian 
Point plants present risks worse' than those of other plants 
assessed. There are not enough studies involving externally ini
tiated events to make a meaningful comparison from that 
standpoint. Unfortunately, it is the externally initiated risks 
which are the principal contributors at Indian Point. 

4. We have quantitatively compared only PRAs involving inter
nally initiated events. That was because, as noted, no statistical
ly significant number of plants other than Indian Point have 
been analyzed for externally initiated events. If the earlier 
PRAs were reanalyzed with externally initiated events 
included, their risks would be closer to the Indian Point risk 
with externally initiated events included. 

V. Commission Question 6: Effect of a Shutdown 

. Question 6 and the contentions admitted thereunder are concerned 
with the impacts that closing one or both Indian Point nuclear plants 
would produce in terms of energy requirements, environmental 
impacts, and economic or other consequences. These effects relate to 
the future well-being and prosperity of New York residents, and the 
three contentions submitted in connection with the Question were 
firmly contested by major parties in the proceeding. 

Commission Question 6 asks: 

What would be the energy. environmental. economic or other consequences of a 
shutdown ofIndian Point Unit 2 and/or Unit 31 

Con Ed and the Power Authority are two of eight utility-members of a 
highly integrated electric power generation system designated as the 
New York Power Pool (NYPP). Virtually all of New York State's electric 
power is produced by the Pool's members, and its reliability is main
tained by coordinated practices, which include central dispatch, reserve 
sharing, joint maintenance planning and unit ownership, and the installa
tion of capacity in excess of the NYPP members' combined customer 
power demands.1J8 To ensure the availability of power supply in the 

118 The other members of the pool are: Central Hudson Gas and Electric Corporation, Long Island 
Lighting Company. New York State Electric and Gas Corporation. Niagara Mohawk Power 
Corporation. Orange and Rockland Utilities, and the Rochester Gas and Electric Corporation. (Fields, 
IT. Tr. 14,130, at 4.5,) 
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event of system failures, there is a NYPP requirement that each organi
zation maintain an 18% reserve margin above its peak electric demands. 
(Streiter, ff. Tr. 13,381, at 22.) The correct growth projections for 
electrical demand in the New York area were disputed in this hearing, 
but NYPP estimates an average annual increase of 1.4% to the year 2000 
for the State as a whole and 1.3% for the franchise area served by the 
Indian Point units. Those estimates are in the range of growth projec
tions developed by other national organizations. (Buehring, et 01., fT. Tr. 
14,130, at 11.) 

Witnesses for the parties provided testimony on an extensive list of 
factors considered essential to any critical assessment of the conse
quences of closing the two nuclear power plants.119 The Indian Point 
units, together, have a total of 49 years of operating life remaining. The 
testimony, which was subjected to critical and lengthy cross
examination, covered energy reliability, capacity factors, oil and gas 
prices and availability, load growth forecasts, transmission lines, capacity 
expansion and coal conversions, capital expenditures, decommissioning 
costs, nuclear fuel costs, steam generator replacements, price 
elasticities, Canadian power imports, operation and maintenance 
expenses, energy alternatives, and in the socioeconomic domain, matters 
of tax revenues, employment, public transportation fare increases, and 
other business and governmental impacts. In addition, testimony on the 
environmental issues - air quality, aquatic resources, terrestrial biota, 
wildlife and other related areas where some impact might occur ....:. was 
received. 

In the main, the testimony submitted on Question 6 separately ad
dressed (1) energy reliability or the capability of the two Licensees to 
supply power in the event of a shutdown; (2) the direct economic 
impact of an early retirement of the plants (termed the replacement 
energy cost or the economic penalty); (3) the indirect economic conse
quences or costs of a shutdown; and (4) the environmental impacts of 
retiring the plants. We summarize below the evidence relating to these 
issues before evaluating the testimony. 

Con Ed's conclusion on Commission Question 6 is that elimination of 
Indian Point Units 2 and 3 would impose a serious economic burden on 
ratepayers because it would produce substantial future rate increases not 
only in the Indian Point service area but also New York State. And 

119 Parties and witnesses included: Con Ed and the Power Authority (Meehan, Streiter, Conant, 
Kelly, Dunbar, Hochman, Dean, Rubin); Starr (Buehring, Feld, Fields, Nicholson, Wood, Billups, 
Laroche, Pentecost, Kornegay, Carnes); State of New York (Parmelee); Greater New York Council on 
Energy (Rosen); Union of Concerned Scientists (Taylor); and members of the New York City Council 
(Mavretich, Schlissel). 
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these increases would be imposed in an area with one of the highest elec
tric rate scales in the country. The Licensee further contends there will 
be a significant loss of jobs, personal income, and tax revenues in juris
dictions near the facilities and in New York City. As an example, Con 
Ed points to the impact that closing Indian Point would have on the Me
tropolitan Transit Authority, the area's largest power consumer. The 
MT A would be particularly hard hit by the resulting rate increases and 
would be forced to absorb them through substantial fare increases or re
ductions in service levels. (See Con Ed PF 6.0-47, 57, 58, 63.) 

The Power Authority agrees that closing the Indian Point facilities 
would lead to substantial increases in costs to consumers by making the 
purchase of more expensive replacement power necessary. In terms of 
additional capacity, the Con Ed franchise area (which includes the 
Power Authority's southeast New York customers) could run short in 
the 1990's. It is contended that both Licensees would incur increased 
costs of doing business, and their ability to auract additional sources of 
capital would be limited. Power Authority supports Con Ed's conclusion 
that increased power rates brought about by closing Indian Point would 
have a debilitating effect on the area's economy in terms of public 
services, employment, and tax revenues. (See PA PF 1194,.1201,1208, 
1248, 1250.) 

Intervenors, along with the New York City Council members, joined 
in a consolidated conclusion that not only would the net cost of closing 
Indian Point be acceptable but also the rate increases likely to develop 
would be far less than the increases absorbed by the community during 
t~e past decade. In addition, no energy reliability impact would be suf
fered because the Licensees, it was maintained, would be able to provide 
substitute power in order to meet the area's electrical requirements. 
(Intervenors' PF 37 and Proposed Conclusion 29.) 

The Staff position on energy reliability was similar to that of the 
Intervenors; the StafT posited that a shutdown of the Indian Point facili
ties would not have a significant impact on NYPP's ability to produce 
substitute power. The StafT stated, however, that cancellations or defer
ments of planned capacity additions could change this outlook. The StafT 
contended that the cost penalty of replacement power is significant and 
also. that there are significant socioeconomic impacts which, in 
particular, afTect residents in the area of the facility. Finally, the StafT, 
which submitted the only testimony on the issue, concluded that adverse 
environmental impacts from substitute power generation did not appear 
discernible. (StafTProposed Opinion at 129.) 

1035 



Summary 01 the Evidence 

Energy Reliability 

1. Licensees' testimony: Since its most recent report to the State, the 
NYPP has cancelled three coal-fired electric generating projects (Erie, 
Jamesport, and KilO, and its schedule to convert 10 oil burning units to 
coal has been slipping since 1979. It is doubtful that the conversion 
schedule can be realized, and one of the four new construction units 
(Prattsville) has had its in-service date delayed until 1989. (Streiter, ff. 
Tr. 13,381, at 21.) If the units currently under construction (Shoreham, 
Somerset, and Nine Mile Point 2) are completed and placed in service 
and if growth rates average only 1.2% per year, those units will satisfy 
the statewide margin requirement of 22% during the State's IS-year 
planning period despite the closure of Indian Point. However, if Pratts
ville (a pumped hydro storage project) were deferred or cancelled, by 
1999 the NYPP would be unable to maintain its margin without the 
Indian Point units. If the peak growth is higher than predicted, the 
necessary margin would not be maintained in the early 1990's even with 
the new units operating. Hence, new capacity would be required then if 
Indian Point were closed. Similarly, the Con Ed franchise area would 
also run short of capacity if Prattsville were not built and if Indian Point 
were closed. The area would require the equivalent of Indian Point's 
capacity by the turn of the century in either new construction or in firm 
power supply contracts. (Streiter, ff. Tr. 13,381, at 22-23.) 

2. Staff testimony: The NYPP determines its level of system reserve 
by using a loss of load probability method and factoring in the impact of 
emergency operating procedures on systems reliability. It determined a 
22% installed reserve margin requirement. This pool margin translates 
to an 18% requirement for individual utilities when load diversity proba
bilities are considered. (Buehring, et 01., ff. Tr. 14,130, at 6-9.) Based on 
growth histories and assumptions on demography, economic growth, 
and customer use patterns, Con Ed and the Power Authority anticipate 
that each of their power demands will increase at annual rates of 0.7% 
and 2.4%, respectively, through 1996. These rates are low by historical 
standards. Power Authority's historical rate of demand growth was con
siderably greater than Con Ed's because of the transfer of certain loads 
between the two in 1976-77; the Power Authority assumed responsibility 
from Con Ed for Indian Point Unit 3 and for the Astoria (Poletti) #6 
generating facility. ([d. at 11.) 

Assuming the completion of programmed generation projects in the 
NYPP, Con Ed, and Power Authority systems, and using the Con Ed 
and Power Authority growth rate projections, the Staff performed an 
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analysis of future reserves to assess energy reliability during peak 
demand periods. In the two scenarios analyzed - Indian Point units in 
and out of service - reserve levels for the NYPP and Con Ed were 
found to be consistently larger than the Pool's minimum requirement. 
([d. at 11-1S'> 

The Power Authority is a state-owned system obligated by law to pro
vide electric service to various load categories. Its customers in the Con 
Ed service area include many State and local governmental entities, viz., 
Metropolitan Transportation Authority, New York City, Port Authority 
of New York and New Jersey, New York Housing Authority, Westches
ter County, Office of General Services, and the Urban Development 
Cooperation. These entities account for more than SO% of Power Au
thority's load responsibility in the area for the foreseeable future. Of the 
6690 MW of existing capacity owned by the Power Authority, only 1680 
MW are located in the southeast New York area. Energy for the Power 
Authority load in the Con Ed franchise area is supplied by Indian Point 
Unit 3 and Astoria Unit 6, with some additional energy transmitted 
from Power Authority's generation facilities located elsewhere in the 
State. Even though the Power Authority, because of its ownership 
status, is not obligated to adhere to the Pool's minimum reserve 
requirement, it meets the Pool's cooperative arrangement by restricting 
its firm contract sales for a unit to 80-85% of its net capacity; in effect, it 
maintains an approximate 18% reserve margin. The StaWs analysis 
shows that Power Authority's system would have a negative reserve 
margin throughout the study period (198~-9S) if Indian Point Unit 3 
were shut down. The Staff expects, however, that no adverse reliability 
impact will occur as long as capacity can be diverted from intersystem 
transactions and transmission capability is assured. In addition, an exist
ing contractual agreement with Con Ed to supply backup power for 
Power Authority's customers may also be viable as a source of replace
ment power. Even though a reserve margin could be maintained by the 
use of one or a combination of these alternatives, the cost of replace
ment energy would still be expensive. However, this favorable outlook 
for system reliability does indicate that there would be no need to build 
new capacity to replace Indian Point units. ([d. at 14-26.> 

Direct Economic Impacts (Replacement Energy Cost or Penalty) 

1. Licensees' testimony: The direct economic consequences of a shut
down of the Indian Point units were calculated by computing the produc
tion cost penalties for the years 1984 through 1999 and projecting those 
costs on a kilowatt-hour basis to the end of the units' life (2009), using 
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a 2% annual increase in real dollars. (Streiter, ff. Tr. 13,381, at 3.) The 
production cost penalty was calculated through the use of a computer 
model, PROMOD III, a comprehensive tool which simulated the opera
tion of the NYPP system with and without Indian Point units 
functioning. The model has been widely used by the utility industry, the 
State of New York, and elsewhere, and is capable of handling forced out
ages in the system and recognizing transmission transfer limitations that 
affect the commitment and dispatch of power by the system's generating 
units. (Meehan, ff. Tr. 13,167, at 3-12.) 

In arriving at estimated cost impacts, the major assumptions used for 
Licensees' reference case were: (I) the units' continued operation 
through their license expiration dates; (2) an average capacity factor of 
63% to the year 2002, declining to 45% by the end of the license period; 
(3) an oil price decline by 6.7% in 1983, a return to the real 1982 prices 
by 1985, and an increase at 2% annually in real terms after 1985; (4) an 
energy consumption increase at a 1.4% rate annually in New York State 
(I.3% in the Con Ed service area); (5) operation and maintenance 
(O&M) costs used by the Licensees through 1986, along with Licensees' 
estimates for capital additions (the additions were annualized over their 
remaining lives and O&M expenses were assumed to increase at a real 
rate of 1 % per year after 1986); and (6) a 10% discount rate to determine 
the present value of future cost increases (an inflation rate of 7% plus a 
real rate ofJ%). (Streiter, ff. Tr. 13,381, at 6-26.) 

The gross production cost penalty for an Indian Point shutdown 
through 1999 is estimated to be S18 billion, most of which (89%) would 
be borne by ratepayers in the Con Ed service area. (Meehan, ff. Tr. 
13,167, at 40.) 

After projecting the cost penalty to the year 2009 and making adjust
ments for additional cost items - working capital and inventory costs, 
taxes, loss of fuel core, decommissioning costs, additional capacity 
costs, nuclear O&M costs and capital additions - Licensees' witness 
determined that the present value of increased costs which the ratepayers 
of New York State would have to assume over the next 25 years would 
amount to S9.0 billion. Ratepayers in the Con Ed service area would 
face over S7.8 billion of that amount. Although it is difficult to compute 
rate increases since the Power Authority receives some power for its cus
tomers from its Astoria plant and from upstate sources, the witness's cal
culations for a six-year period 0984-90) show rate increases for Con 
Ed's customers ranging from 4.6% (1984) to 3.7% (1990) and for the 
Power Authority's customers from 33.3% (984) to 22.7% (1990). Since 
the Power Authority relies more heavily on Indian Point to provide 
power ·for its downstate customers than does Con Ed, the closing of the 
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units has a greater effect on the Power Authority's downstate 
customers. (Streiter, ff. Tr. 13,381, at 3-6.) In addition to calculations 
for a base or reference case, a number of sensitivity analyses were per
formed by Licensees' witnesses using different assumptions on fuel 
prices, capacity factors, load growth fuel uses, O&M costs, and steam 
generator replacements. 

Even though the capacity factors for Indian Point Units 2 and 3 aver
aged 53% and 51%, respectively, to the end of 1981, the use of a 63% 
capacity factor in the reference case was rationalized on the grounds that 
the problems the companies experienced with major components have 
been solved or are in the process of being solved. And there is additional 
confidence based on the fact that the nuclear power industry has lately 
shared data on technical problems more rapidly and extensively. Both 
Con Ed and the Power Authority were also committing large expendi
tures to resolving their technical difficulties; they would not do so if 
they lacked belief in their ability to remedy technical problems. The evi
dence does not support the theory that a lower capacity factor for large 
saltwater PWRs in recent years demonstrates that such plants decline 
with age. When data for the existing 14 large saltwater PWRs are 
reviewed, it is clear that steam generator problems in only three of those 
plants are responsible for all of the significant loss in the average operat
ing times. Excluding data from small older units, the average capacity 
factor for all nuclear plants is 62.50%, and for all PWRs it is 65.81 %. 
(Streiter, ff. Tr. 13,381, at 9-12 and Table 7.) . 

No allowance was made in the reference case analysis for steam gener
ator replacements in either unit. It is calculated that such allowances 
would account for additional costs totalling $431 million. ([d. at 17-19 
and Table 15.) The reference case projection also assumes completion of 
a transmission project (Marcey-South); the cost of closing Indian Point 
would be higher if that project is not completed. ([d. at 21-22.) With the 
Indian Point units closed, the costs of power imported from Canada 
would also increase since such costs are tied to increases in the value of 
the energy displaced by the imports. (Meehan, ff. Tr. 13,167, at 22.) 
Licensees' witness also testified that O&M expenditures have increased 
substantially since 1978 at Indian Point, as they have throughout the 
nuclear industry. This increase was accounted for by the large increase 
in NRC requirements since the accident at Three Mile Island and by the 
maintenance work during extended outages on fan coolers at Indian 
Point Unit 2 and the steam generator sleeving program at Unit 3. 
(Streiter, ff. Tr. 13,381, at 14-17.) 

In the witnesses' analysis, it was assumed that decommissioning 
would not occur until 1994 and that the unrecovered capital investment 
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of Con Ed would, by being treated as an extraordinary loss, continue to 
be included in its rate base. However, since it has no _shareholders, 
Power Authority· would have to recover its investment and the higher 
price of replacement energy from its customers. This poses a difficult 
problem because many of the Power Authority's customers can switch 
suppliers if the Power Authority's prices increase over those of its 
competitors. Much of the cost increases. would have to be absorbed by 
its upstate customers; for Power Authority's hydroelectric project, it is 
estimated that this increase would amount to 45% above current levels. 
([d. at 23-25, 28-30.) It was calculated that the cost penalty, which in 
the reference case averages over $400 million annually, would be equiva
lent to raising the sales tax from 8iA% to 9% or the property tax by 8%. 
([d. at 31-32.) 

In the Licensees' reference case, oil represents 92% of the total re
placement fuel in 1984, and this percentage decreases in later years as 
coal conversions take place. However with load growth, oil is estimated 
to represent 99% .of replacement fuel by the year 1999. (Streiter, ff. Tr. 
13,381, at 6.) In considering the expected use of additional oil, it was 
calculated that the increase in power use would require an additional 192 
million barrels during the 1984-99 period, with its accompanying ex
change of extra-American dollars to foreign oil suppliers - almost $4 

. billion to Canada. - for increased energy purchases. (Meehan, ff. Tr. 
13,167, at 40.). Another witness for the Power Authority testified that 
102 million barrels of oil, mostly imported, would have had to be pur
chased to produce the 56 billion kWh generated by Indian Point's nucle
ar reactors since they began operating. Oil.will still be the price-setter for 
energy since it accounts for 50% of commercial fuel used, and there is a 
general forecast of higher prices in the long run. Oil is a diminishing 
resource, and all industrialized nations have placed oil-reducing policies 
into effect because of the continued dependence on foreign suppliers, 
oil's uncertain availability, and its excessive pricing. (Conant, ff. Tr. 
13,667,at4,6,8 i 20,2I,46,65,66,67.) 

2. Staff testimony: Even though there will be adequate reserves to 
compensate for. the loss of Indian Point, the cost of replacement energy 
alternatives represents an economic penalty because of the relatively low 
cost of nuclear power. (Buehring, et 01., ff. Tr. 14,130, at 26-27') 

The Staff computed the economic penalty over a 3D-year expected life
time for the Indian Point units. Staff's basic assumptions dealt with the 
capacity factor, the likely source of replacement energy, the projected 
costs associated with electricity generated at Indian Point, and the 
sources of replacement energy. ([d. at 26-29.) Although the Staff nor
mally assumes a nuclear unit will operate at an average capacity factor in 
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the 50% to 70% range, a factor of 50% was conservatively assumed for 
the Staff's analysis. Calculating the closure oflndian Point at mid-1983, 
the Staff estimates assumed oil replacement for the deficiency in power 
through 1989, with new coal units coming into operation in 1990 as the 
long-term replacement. The Staff's rationale is that economic considera
tions favor this alternative rather than a continued dependence on oil. 
All costs in the analysis were escalated at an annual rate of 8% and dis
counted by a nominal rate of 13%, with a resultant real discount rate of 
5% per year. ([d. at 33-35, 37-39,) . 

In its analysis of fuel replacement, the Staff placed heavy reliance on 
oil in the early years since the nearby energy available for purchase from 
other NYPP facilities - assuming transmission capabilities - is almost 
completely oil-fired. The Staff concluded that the coal-converted facili
ties scheduled by the NYPP will be fully utilized most of the time, even 
if the Indian Point facilities are operating. With regard to the availability 
of Canadian imports, Con Ed and the Power Authority are already im
porting as 'much of this energy as transmission capabilities will allow. 
The Staff conservatively estimated a six-year schedule for bringing the 
Indian Point coal replacement on line. The Staff further remarked that if 
coal additions and coal conversions are not completed, its estimated 
long-term energy replacement cost will be too low. Although there is 
considerable uncertainty on an escalation rate for the price of nuclear 
fuel and oil, the Staff conservatively assumed that both would increase 
at the same rate as inflation, 8%, even though it appears that the price of 
oil will increase faster than the price of nuclear fuel. ([d. at 30-32, 
34-36,) 

The Staff estimated the overall energy replacement cost penalty for 
shutting down Indian Point at $5.2 billion in 1983 present value. There 
is an approximate $800 million saving due to fixed O&M charges, non
recurring expenses, and the loss of an Indian Point unit for one year due 
to generator replacement; that saving would reduce the penalty to $4.4 
billion in terms of 1983 present w·orth value. Although the Staff indicat
ed a difficulty in assigning accurate costs in the event only one Indian 
Point unit were retired, its general allocation of costs demonstrates the 
penalty for Unit 3 to be 25% higher than for Unit 2. This difference is 
due to Unit 3's higher MW rating, its lower estimated fuel cost, and its 
longer useful lifetime period. ([d. at 37-40, 45-46.> The Staff did not esti
mate decommissioning costs since the funding methods that will be al
lowed or required for decommissioning vary the costs considerably; 
therefore they are speculative at this time. ([d. at 52-64.> 

3. New York State testimony: The State estimated the fuel and 
economic impacts of shutting down the Indian Point units based on its 
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1982 State Energy Master Plan (SEMP). The plan calls for completion 
of 2518 MW generation capacity now under construction, another 2350 
MW licensed for construction, a lOOO-MW pump storage facility to start 
operating in 1987, and conversion to coal of 3600 MW of existing oil 
capacity. It also calls for the continued importation of Canadian energy 
and the development by 1996 of 1552 MW from small hydro, 
cogeneration, solid waste, and wind capacity projects. (Parmelee, fT. Tr. 
13,727, at 3-6.), 

In analyzing the cost impacts of shutting Indian Point down, the State 
used a General Electric Optimized Generation Planning electric systems 
simulation model (OGP-6) to evaluate difTerent scenarios of Indian 
Point units operating or shut down. The State used a capacity factor of 
57.7%, based on NRC figures through 1981, but excluding the first 
three years of each plant's operations. (Parmelee, Tr. 13,754.) Three 
recent cancellations or postponements in the SEMP (Kill, Jamesport, 
and Erie) were not accounted for in the State analysis. (Parmelee, Tr. 
13,762-63.) A discount rate of 10.35% was used, and future oil prices 
were based on rates published by the Department of Energy. The State 
used oil as the primary replacement fuel in the early years; the percent
age of coal use then would increase and become primary until 1990, 
when oil again would become the primary fuel used. The time period for 
the State's analysis was 1984 through 1996 (which covers the State's 
planning period), and the State computed the cost penalty to be $2.3 bil
lion (1982 present value). If either unit were shut down, the present 
value cost would be $1.1 billion and $1.2 billion for Units 2 and 3, 
respectively. The additional fuel requirements in shutting down both 
units are 154 million barrels of oil, or 72.8 and 81.1 million barrels, 
respectively, for shutting down Unit 2 or 3 alone. The State used an as
sumed peak load growth rate of 1.5% annually and made allowances for 
minor slippages in the coal conversion program and adjustments for 
recent trends in fuel prices, O&M, and discount rates. An increase in 
Canadian imports was also assumed. The State estimated that the electric 
production costs in the Con Ed service area would increase by 
2.35¢/kWh by 1996, but indicated that a delay in either the coal conver
sion program or new coal plants would increase the economic cost and 
fuel penalties associated with closing the Indian Point units. (Parmelee, 
fT. Tr. 13,727, at 6-9 and Tables, JMP 2-5.)' 

4. Greater New York Council on Energy testimony: GNYCE analyzed 
the ,financial impact to downstate ratepayers as a result of closing both 
Indian Point units. The analysis utilized a Cost Assessment of Nuclear 
Substitution (CANS) model to test three scenarios - high, mid-range, 
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and low. The high and low cases have unlikely assumptions that consis
tently bias the results toward higher or lower cost efTects. The mid-range 
case represents the best estimates of early retirement, and the period 
covered by the study is 1983 through 1997. Costs are reported in dis
counted (present value) 1981 dollars, and the discount rate is 12% (an 
8% rate of inflation plus a 4% real discount rate). (Rosen, fT. Tr. 13,788, 
at 4; ESRG Study at 13-16.) 

The GNYCE witness estimated the cumulative impact on required 
revenues to be $746 million in the mid-range case, $3,656 billion in the 
high case, and $1,337 in the low case. For the mid-range case, this 
change represents a 1.9% increase in discounted revenue requirements. 
(Rosen, fT. Tr. 13,788; ESRG Study at 7-9.) The analysis used a 1981 
study performed by the witness for the New York City Energy Office for 
demand growth and conservation scenarios. In the mid-range case, 50% 
of a conservation scenario is assumed; 10% more Canadian oil is as
sumed to be available for downstate use; a conversion of two Con Ed 
plants at Ravenswood from oil to coal is assumed to be added to the con
version schedule by 1991; oil prices are assumed to escalate at 2% in real 
terms, and coal prices at between 0 and 2%; and, beginning in 1982, the 
capacity factor for Indian Point Units is assumed to decline linearly with 
age so that the Unit 2 capacity factor declines from 55% to 20% and the 
Unit 3 capacity factor declines from 53% to 20% by 1997. ([d. at 17-30.) 

The analysis assumes there will be no transmission restraints after 
scheduled improvements to transmission facilities take place by 1986. 
With respect to O&M costs, the analysis derived future costs by applying 
a simple linear least squares fit, beginning with 1981, to the Licensees' 
historically experienced costs. There was an estimated savings in nuclear 
fuel computed from avoided expenditures, and also from avoided 
radioactive-waste-disposal costs. The computations doubled the Con Ed 
estimates for early decommissioning on the grounds of an expected in
crease in regulatory requirements. There is an assumed replacement of 
steam generators in both units (1991 for Unit 2 and 1986 for Unit 3) at 
a cost of$130 million and $132 million (1982 dollars), respectively, and 
an outage of one year for each plant. ([d. at 40-59') 

The witness performed sensitivity tests on four variables: (1) extend
ing the time period by three years, to the year 2000, decreased the abso
lute impact by $215 million and the percentage impact from 1.9% to 
1.2%; (2) retiring the units in 1985 rather than 1983 reduced the costs 
from $746 million to $290 million and the revenue impact from 1.9% to 
0.8%; (3) increasing the discount rate to 14% from 12% decreased the 
costs by $70 million, but increased the percentage impact to 2.0%; and 
(4) assuming a higher capacity factor based on the historical factors of 
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55% and 53% for Units 2 and 3, respectively, without any disallowance 
for deterioration through aging, resulted in an additional cost of $751 
million and an increase in percentage impact on the revenue require
ments from 1.9% to 3.9%. Also, if the recent decreases in oil prices had 
been taken into account, the percentage impact from retirement of the 
units would have been practically eliminated, being reduced from 1.9% 
to 0.2%. (Rosen, fT. Tr. 13,788, at 6-7; ESRG Study, at 64-67.) 

The testimony indicated there were a number of indirect consequences 
resulting from closing a nuclear facility, but there was considerable con
troversy over the appropriateness of methods and assumptions used to 
quantify the costs and benefits. These included health and safety issues, 
behavioral responses to price increases (price elasticity efTects), financial 
repercussions on utilities, and the secondary efTects such as efTects on 
employment, business activity, and household income. (Rosen, fT. Tr. 
13,788; ESRG Study at 68-77.) 

5. Union of Concerned Scientists testimony: This testimony presented 
a commentary on several previous studies which dealt with the costs of 
closing Indian Point; it also provided an assessment as to how the 
economic costs of such closing should be calculated and estimated those 
costs. The first study, which is not in the record of this proceeding, was 
performed in 1980 by the U.S. General Accounting Office (GAO) and 
estimated a IS-year shutdown cost of $18 billion to New York City 
taxpayers. The second study, finished later in the same year, was per
formed under the auspices of the Union of Concerned Scientists and, 
was, in efTect, a critique of the GAO study. The UCS study estimated 
the cost of closing Indian Point units to be $4.4 billion. The third study, 
also not incorporated in this record, was performed for the Power Au
thority by the Rand Corporation and presented an estimate of the closing 
cost of between $7.7 billion and $17.4 billion, to be borne by the U.S. 
economy. All figures from the three studies were in 1980 dollars. 
(Taylor, fT. Tr. 13,298, at 1-2.) 

The UCS testimony attempted to discredit the previous study per
formed by the Rand Corporation on the grounds that it erroneously 
computed large business costs and secondary efTects. (Taylor, fT. Tr. 
13,298, at 6.) The witness stated that UCS's own cost estimates would 
be even smaller because it had overestimated Indian Point's lifespan, 
had not provided for steam generator replacement, and had used a his
torical average capacity factor (57%) which was too high. The testimony 
indicated that the proper estimate for closing Indian Point, after provid
ing appropriate reductions for customer responses to price increases, 
would be $4.1 billion in 1980 dollars. (Taylor, fT. Tr. 13,298, at 5-7, 16, 
and Table A.) The major efTect of price increases, UCS alleged, is in the 
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long-term changes in consumer behavior, and an analysis of historical 
U.S. data indicates that a long-run elasticity of demand of -1.0 is a rea
sonable median estimate. The testimony reflected that a 10% price in
crease in energy costs would only amount to a 0.2% increase in the cost 
of manufactured goods. ([d. at 22, 25-26.) 

6.· New York City Council Members testimony: This testimony provid
ed cost estimates for closing both units of Indian Point and also provided 
the resulting rate consequences to ratepayers in the .Con Ed system in 
1984. The study period covers the useful life of both units, and an 
annual capacity factor is assumed for Unit 2 of 53.77% and for Unit 3 of 
48.08%. (SchlissellMavretich, ff. Tr. 14,266, at 6-9.) The replacement 
power is from oil-fired units, and prices are pegged for two different sce
narios (one of which assumes a 15% decrease from 1982 prices to ac
count for recent changes, and the other assumes the same price in 1983 
as existed in 1982). The price was escalated at 7% annually, the overall 
rate of inflation. ([d. at 14-16.) Capital additions were taken from infor
mation supplied by the Licensees and amounted to $500 million in pres
ent worth dollars. An 11 % discount rate was chosen to determine pres
ent worth. ([d. at 18-19, 22.) 

The total costs were estimated by the witnesses to be between $2.918 
billion and $4.729 billion, depending on the type of oil (high or low 
sulfur content) and the oil prices used in each scenario. The monthly 
impact in 1984 on a Con Ed customer that uses 250 kWh per month 
would be between an additional $1.10 to $1.48 per month if mixed 
sulfur oil were used, and $1.17 to $1.55 per month if low sulfur oil were 
used. The percentage rate increase for the first scenario ranges between 
2.7 and 3.6% and for the second scenario, between 3.3% and 4.3%. ([d. 
at 23-24.) 

Indirect Economic Consequences120 

1. Power Authority testimony: This testimony examined the indirect 
economic consequences that closing Indian Point Unit 3 would have on 
the Power Authority's downstate customers 'and the overall effects on 
the southeastern New York State's economy of a power price increase 
due to the closing of both units. The assumption made for the first part 
of this analysis is that the Power Authority would retain all of its custom
ers after a shutdown and that those customers would bear the full mone
tary penalty. 

120 Parties and witnesses included: Power Authority (Dean, Hochman, Rubin); Licensees (Dunbar, 
Wang); StalT(Billups, Laroche, Pentecost, Kornegay, Carnes); UCSINYPIRG (Taylor), 
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The analysis in the first part of the testimony used the cost increases 
developed by other Licensees' witnesses (Meehan and Streiter) resulting 
from a shutdown of Indian Point Unit 3: S210 million annually, which 
is an average cost increase of 23.7% for the 1984-90 period. The largest 
customers of the Power Authority are: the Metropolitan Transportation 
Authority (MTA) , 35%; New York City, 32%; the New York City Hous
ing Authority, 13%; and the Port Authority of New York and New 
Jersey, 11%. (Dean, etal., ff. Tr. 13,645, at 4-7, 17 and Exhibit 1.) 

With regard to the MTA, it has been calculated by another witness 
(Dunbar) that power rate increases would cause a loss of 11,400 jobs in 
the MTA service area, by persons who would stop using subways and 
would not substitute any other method of transportation to work. Since 
census data show that a much higher percentage of persons with low 
income use mass' transit facilities than do those with higher incomes 
(63% vs. 30%), it is expected that the low-income group will suffer a 
larger share of the jobs lost. Studies indicate that in the New York City 
area, the elasticity of demand with respect to fare increases is greater for 
lower income groups. 

In connection with New York City's power rate rise, if costs are ab
sorbed through tax increases, a heavier load would fall on lower income 
residents who are not able to take the .same advantage of tax deductions 
as those with higher incomes. If rate increases are absorbed through de
creasing governmental services, a direct loss of 1620 jobs would result; 
and because of a multiplier effect (l.5 to 2), this loss could ultimately 
total more than 2500 positions. If the Housing Authority of New York 
City and the Port Authority of New York and New Jersey were able to 
pass their rate increases along to the City, it would just compound the 
City'S financial problems. In Westchester County, where the county 
government and county subdivisions use power from the Indian Point 
facilities, a similar effect on reductions in employment would be felt. 
And there would also be a loss of some 400 jobs directly involved in the 
operation of the Power Authority facility itself. In total, for the period 
from 1984 to 1990, increases in the cost of power from the Power Au
thority could result in the loss of some 16,000 jobs. ([d. at 7-18 and Ex
hibits 2-6.) 

In connection with the economic impact that closing both Indian 
Point units would have on the southeastern New York economy, it is im
portant to recall that the consumers in New York City already pay 
higher prices for electricity than do those in the rest of New York State 
and twice as much as consumers in the country as a whole. In New York 
City, a number of manufacturing industries are large consumers of elec
tric power. By using a Wharton econometric model to estimate changes 
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in forecast values resulting from a change in the price of electricity, the 
witness demonstrated that a 5% increase in rates (which is similar to the 
Con Ed projected increase) for the 1984-90 period would result in a loss 
of 5000 jobs in New York City, a value added loss of $160 million to 
$726 million annually; an estimated 80% of this employment loss would 
occur in the manufacture and service sectors of the New York economy. 
In Westchester County, the model estimated another 700 jobs would be 
lost and a value added decrease from $22 million to $56 million annually 
in current dollars. (Dean, et 01., ff. Tr. 13,645, at 22-27 and Exhibits 7, 
8.) 

2. Licensees' testimony: This testimony presented the calculated indi
rect economic impact on transportation costs for the MT A and the re
sultant potential consequences on employment, income, and tax 
revenues. More than 80% of the transit riders in the New York City area 
are carried by the MTA system, and although the metropolitan region 
has only 8% of the national population, it is responsible for 40% of the 
nation's passenger miles on public transportation. (Dunbar, ff. Tr. 
13,604, at 3,) Over 94% of peak hour transportation from four boroughs 
in New York City to the central business district is by subway. And elec
tricity to power the subway accounts for 7% of MTA's operating costs. 
Costs for MT A's transportation operations have been increasing at a 
faster rate than revenues, and since there is little support for increasing 
taxes or subsidies, the only practical methods for absorbing electric 
power increases are to reduce service, increase fares or subsidies. ([d. at 
4-8.) 

A convenient measure of the sensitivity of travelers to fare increases 
is the price elasticity of transit demand. As transit system operations in
crease fares, ridership decreases. The elasticity can be approximated 
with the formula: 

transit fare elasticity = percent change in transit trips 
percent change in fare 

The long-run elasticity of transit demand for New York City has been 
calculated to be' -0.371. For a 5% increase in revenues (to offset in
creased power costs), an 8% increase in fares would be needed (a 6¢ ad
dition to the present 75¢ fare). If the increased power charges were to be 
handled by the fare increase, it is calculated that this would result, by a 
reasonable long-run forecast year of 1986, in a 3% loss in transit trips, a 
loss of 11.4 thousand jobs, $334 million in annual income, and a decline 
of $34 million in tax revenue for the City. ([d. at 9-15.) On the other 
hand, if the rate increase were absorbed by a reduction in transit 
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services, the impact would be more severe since transit demand is more 
responsive to trip time than to changes in price. Under this latter 
scenario, the impact would result in a 4% decline in ridership, a loss of 
15.3 thousand jobs, $434 million in annual income, and a reduction of 
$46 million in taxes. ([d. at 15-20') 

A witness for the Licensees (Wang) also gave testimony on the price 
elasticity of demand for electricity in Con Ed's most recent rate case. 
Short run elasticity of demand was -0.10, and long run elasticity of 
demand was -0.25. This short run price elasticity was much less than 
the -0.4 suggested as reasonable by a witness for GNYCE (Rosen). If 
the short run estimate of -0.4 had been used, the witness indicated, 
Con Ed would have had to increase its revenue requirements by $270 
million. (Wang, ff. Tr. 14,061 at 2-5.) 

3. Staff testimony: The Staff offered an analysis of indirect economic 
impacts; the analysis considered the net socioeconomic impact of a shut
down of the Indian Point Units 2 or 3, or both, and also considered the 
net impact from a shutdown if a coal-fired replacement for Indian Point 
were constructed and operating by 1990. The indirect impact analysis 
covers only those jurisdictions that currently receive tax payments or in 
lieu payments for the operation of Indian Point facilities in their areas: 
Village of Buchanan, Town of Cortlandt, Verplank Fire District, and the 
Hudson School District. (Billups, et 01., ff. Tr. 14,306, at 49-55.) 

The operation of the facilities at Indian Point provides 1000 jobs, a 
$32 million payroll, the purchase of $44 million of materials and services 
in Westchester County and New York City, and the payment of over 
$12 million in taxes or in lieu payments. If either Unit 2 or 3, or both, 
were shut down, there would be such a significant loss of tax revenue 
that local tax rates would have to be increased from 50% to 1000% to 
compensate for the deficiency. This tax increase would impose a particu
lar hardship on persons with fixed incomes. ([d. at 55-69, 75 and Tables 
10, 11.) 

It is estimated that if a coal-fired unit were to be constructed in the 
place of either unit or both, there would be an increase in vehicular 
traffic, shortages of housing for transient workers, and an increase in am
bient noise levels. However, after the plant was in operation, the tax pay
ments from Con Ed and in lieu payments from New York State for 
Power Authority's operation would constitute a substantial amount of 
tax revenues to relieve the fiscal problem of local governmental entities. 
From the perspective of socioeconomic impacts, it is clear that if decom
missioning of either unit or both is to take place, an option that allows 
an early unrestricted use of the site, or as much of it as is practicable, 

1048 



would be preferable. It is estimated that decommissioning would produce 
an 80% to 90% reduction in the units' tax assessments. ([d. at 69-79.) 

4. Union of Concerned Scientists' testimony: The UCS testimony in
dicated that although secondary (i.e., indirect) costs and savings should 
be included in any comprehensive analysis of the closing of a utility 
plant, the major effects of price increases would be found in the longer
term changes in consumer behavior. Electric power consumers would 
reduce their use of electricity by increasing the efficiency with which it is 
used through more energy-efficient appliances, insulation, etc. Under as
sumptions appropriate to the U.S. economy, secondary responses will 
offset 85% to 90% of the direct costs of a 10% increase in primary energy 
prices. An analysis of historical data of price elasticity of energy demand 
shows that a 10% increase in prices would cause a 10% decrease in 
energy consumption because of the substitution of cheaper resources for 
the more expensive electricity. (Taylor, ff. Tr. 13,298, at 25-26.) 

Environmentallmpactsl21 

The Staff was the only party which proffered evidence on this issue. In 
considering the environmental impacts of closing the Indian Point units, 
the Staff analysis was based on two scenarios: the first assumed that re
placement power for the units for a period of 10 years would be from oil
fired plants in the Con Ed system; and the second assumed that after 10 
years, a new coal-fired facility would be placed on line at the Indian 
Point site with the same capacity. (Billups, et 01., ff. Tr. 14,306, at 4.) 

As a result of an EPA agreement in 1981, the current Indian Point 
plants, which have once-through cooling systems that adversely impact
ed aquatic life, were allowed to operate for a period of 10 years after the 
implementation of certain mitigative measures, i.e., scheduling outages 
during critical biological periods, installing angled intake screens, and 
stocking fish in the river. Although the Staff concluded that no irreversi
ble impacts would ·result under the terms of the agreement, the loss of 
certain aquatic resources and the potential for long-term effects would 
be eliminated if the Indian Point units were shut down. However, those 
impacts had to be compared with the impacts of operating the replace
ment power facilities. (Billups, et 01., ff. Tr. 14,306, at 8-9.) The Staff 
concluded that the only major difference in the first scenario would be 
that the impacts would be distributed over several bodies of water near 
the Con Ed oil-fired facilities (Hudson, Harlem, and East Rivers) rather 
than one. In the second scenario, there would be no difference in impact 

121 Party and witnesses: StafT (Billups, Laroche, Pentecost, Kornegay, Carnes). 
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unless the coal-fired facility included a closed-cycle cooling' feature, in 
which case the potential for impacts would be substantially reduced. 
However, there are other potential impacts on aquatic resources that 
result from coal storage wastes and wastes from combustion and from 
emission abatement; these wastes contain trace elements (nickel, 
mercury, and selenium) that can be toxic. ([d. at 9-11.) 

The Staff testimony indicated that evaluations using EPA models pre
dicted that no air quality standards would be violated by either scenario. 
([d. at 12-29.) Although the testimony revealed that predicting the ef
fects of air pollutants on particular plant species is difficult, the Staff 
concluded that the most susceptible crops (gooseberries and spinach) 
might be impacted by the potential emissions of sulfur dioxide (S02) in 
both scenarios. ([d. at 30-36.) In connection with acid rain (rain or other 
precipitation having a pH value of less than 5.6), the impact in both sce
narios from N02 and S02 would be so low as not to be discernible. ([d. 
at 37-39.) The testimony also indicated that no contribution to the 
"greenhouse" effect (increases of CO2 in the atmosphere which may 
change regional climate patterns) could be determined by existing 
models. ([d. at 39-41.) It was testified that there would be some impact 
on terrestrial biota and wildlife species from the coal storage area re
quired for scenario 2. The Staff estimated that 400 acres would be re
quired for onsite storage and disposal of coal wastes - space that is not 
available at Indian Point. The impact that such storage -would have on 
biota is dependent on many factors which relate to the geological strata 
of the site selected. Before any regulatory decision on the selection of a 
site and waste management, an impact analysis would have to be per
formed for four federally endangered or threatened species which have 
distributional ranges in counties within 50 miles of the Indian Point site. 
([d. at 43-48') 

Board Conclusions 

Commission Question 6 imposes on us the responsibility of assessing 
consequences which are relevant to any consideration of closing the 
Indian Point units. Since the probabilities of energy, environmental, 
economic, or other results of a shutdown are subject to the vagaries of 
future events, we search here for relative and prudent certitude in 
making our judgments. The sequence in which testimony was submitted 
during the hearing is followed in our conclusions, except that we have 
recognized some overlapping in the evidence provided between Com
mission Question 6 and Contention 6.3. 
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In our review of the evidence on Question 6, it is apparent to us that 
the parties have provided a searching examination into the energy, 
en'vironmental, and economic consequences of closing Indian Point's 
units. We oITer below our judgments on that comprehensive evidence. 
In arriving at these judgments, we have given considerable weight to the 
practical need for adequate power sources. 

Energy Reliability 

The eight utility members that are integrated in the New York Power 
Pool systems seek to ensure a suitable level of reliability in energy 
supply by programming capacity in excess of anticipated customer load. 
In New York State, there is excess capacity to meet a reserve require
ment of 22% for the pool as a whole and 18% for individual utilities. The 
lower reserve margin for each utility accounts for load diversity; it is im
probable all systems would experience maximum demand at exactly the 
same time. (Buehring, et al., IT. Tr. 14,130, at 9.) 

The Licensees operate a number of power-generating facilities in addi
tion to their nuclear units at Indian Point. (Indian Point Unit 2 repre
sents 8.5% of Con Ed's rated capacity and Indian Point Unit 3 represents 
14% of the Power Authority's rated capacity.) It appears clear that clos
ing both nuclear facilities, which supply 8.5% of the NYPP annual peak 
load, would have some measurable impact on the system's reliability 
and their termination could result in an impact on the 18% reserve 
margin required of both Licensees. (See Streiter, IT. Tr. 13,381, Table 
19 for NYPP's reserve margins.) 

The unchallenged evidencet22 on the possible consequences of energy 
reliability in the event of a shutdown was furnished by the StaIT and 
Licensees. (Buehring, et al., ff. Tr. 14,130, at 1-25; Streiter, IT. Tr. 
13,381, at 21-23.) Both parties concluded that the pool could sustain a 
shutdown of the facilities. (Buehring, et al., ff. Tr. 14,130, at 25; 
Streiter, IT. Tr. 13,381, at 22.) Over the next IS-year period, the Pool's 
reserve margin ranges from a high of 46% in 1984 to a low of 31.5% in 
1999. (Streiter, IT. Tr. 13,381, Table 19.) 

However, this conclusion must be modified when reserve margins are 
looked at in the downstate service area of the Power Authority. As a 
public corporation, the Power Authority does not have a geographically 
defined service territory and is directed by law to serve certain customers 

122 intervenor GNYCE's witness also provided testimony in this area, but those recommendations con· 
cernlng additional imports, conservation, and coal conversion are treated elsewhere in this decision. 
(See Rosen, fT. Tr. 13,788, at 17·21. 
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throughout New York State and neighboring states. These include many 
government agencies, other municipal systems, rural electric 
cooperatives, certain industrial customers, and the other member utili
ties of the New York Power Pool. Being essentially a wholesaler of 
power, it projects a negative reserve margin from 1983 to 1995 if its 
Indian Point facility were shut down. (Buehring, et 01., ff. Tr. 14,130, at 
19, Table IV.) Since only 25% of the Power Authority's capacity is locat
ed in the southeast New York area, its ability to maintain energy reliabil
ity is conditional on its ability to obtain additional transfers or purchases 
of energy from upstate New York. That ability is, in turn, dependent on 
available transmission capacity and whether the Power Authority can 
obtain releases from contractual commitments from some of its 
customers. 

A possibility exists that the Power Authority could purchase surplus 
power from Con Ed since Con Ed's growth projection is only 0.7% and 
Con Ed apparently will have ample reserve capacity even with a shut
down of its Unit 2. However, present contractual arrangements with 
Con Ed to provide backup power services for Power Authority's custom
ers provide no assurance that such a commitment is valid in the event of 
a permanent shutdown of one of Power Authority's facilities. However, 
the Board believes an additional agreement is not unlikely if Indian 
Point Unit 3 closes; hence the Board accepts the Staff and Licensees' 
conclusion that through purchase or transfer agreements, reserve mar
gins for the Power Authority can be maintained. 

Nevertheless, this conclusion is based on the conviction that the relia
bility of substitute or replacement energy can only be ensured if NYPP's 
heavy construction schedule is maintained and the load growth projec
tions (estimated at 1.4% 'in the State and 1.3% in the Con Ed service 
area) are not substantially exceeded. And the record on the construction 
schedule does not look too promising to date. In the past year, three 
new power-generating units have been cancelled or indefinitely post
poned in New York, and a fourth has been rescheduled for a later in
service date. (Streiter, ff. Tr. 13,381, at 21.) In connection with growth 
forecasts, a sensitivity analysis performed by Licensees' witness assumed 
an increase in the State's growth rate to 2.2%. This is not a substantial 
increase in terms of historical rates, but it resulted in the need for more 
capacity by 1998 when the reserve margin would fall below the required 
minimum. (Meehan, ff. Tr. 13,167, at 13 and Table 3.2.) 

There will be adequate reserve capacity in New York State if the 
Indian Point units are closed as long as the State's energy plan is 
implemented. This plan calls for bringing on-line within the next 
IS-year period more than 5,000 MW of new power generation and a 
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1,000 MW pumped storage hydro project. However, as indicated itifra, 
more than 2,350 MW of this additional amount of electricity has already 
been cancelled or indefinitely postponed. The New York Power Pool 
could alleviate energy pressures from a shutdown of Indian Point 
through programming additional coal generation facilities and acquiring 
additional amounts of Canadian energy imports. There are constraints 
here. Time must be allowed for construction of new coal generation 
units which, according to the testimony, reflect a minimum six-year con
struction program after permit issuance. The testimony also indicates 
that because of Canada's own domestic requirements reliance on addi
tional large amounts of Canadian power for long-term use would be 
highly speculative. 

It is the Board's judgment, therefore, that if the Indian Point units are 
closed, it is reasonable to assume that replacement energy can be 
provided. Such an assumption is subject to serious questions of uncer
tainty in areas of growth forecasting and the full implementation of New 
York State's Energy Master Plan. 

Direct Economic Impacts . 

The cost of replacement power is the major economic impact of closing 
the units. Estimates of this cost were submitted by six parties to the 
proceeding.12J The parties' different assessments range from a high 0[$9 
billion in 1982 dollars to a low of$0.746 billion in 1981 dollars. 

In light of the differing assumptions and methods used in performing 
calculations, the diverse estimates of direct economic impact that the 
evidence' produced are not surprising. The assumptions generally cov
ered capacity factors, fuel replacement, fuel costs, operation and mainte
nance costs, decommissioning charges, capital expenditures, nuclear 
fuel costs and disposal charges, insurance premiums, energy demand 
growth rate, and rates of inflation as well as discount rates. 

The Licensees utilized a PROMOD III System, a sophisticated and 
comprehensive computer model, widely used in the private and public 
sectors of the utility industry, which accounts for forced outages and 
transmission limitations in performing its production cost analysis. 
(Meehan, ff. Tr. 13,167 at 3-12.) GNYCE used a Cost Assessment of 
Nuclear Substitution (CANS) model which utilized independent 
modules to calculate incremental revenue impacts in defined scenarios. 

123 The Parties and their principal witnesses were Licensees (MeehanlStreiter); StafT (Feld); Union of 
Concerned Scientists (Taylor); New York City Council (SchlisseIlMavretich); State of New York 
(Parmelee); Greater New York Council on Energy (Rosen). 
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(Rosen, ff. Tr. 13,788, at Appendix A, AI-A3.) The Staff used two dif
ferent modeling approaches, one by the Argonne National Laboratory 
(ANL) for detailed production-cost analysis and the other by Entek 
Research, Inc., to examine the tradeoffs between constructing new 
capacity and using existing capacity. (Buehring, et 01., ff. Tr. 14,130, at 
116-19.) New York State used a General Electric simulation model to 
demonstrate production costs. (Parmelee, ff. Tr. 13,727, at 6-8.) Wit
nesses from New York City and the Union of Concerned Scientists cited 
no specific model as the basis for their calculations. (Mavretichl 
Schlissel, ff. Tr. 14,266, at 6-7; Taylor, ff. Tr. 13,330.) 

Several of the parties also performed studies of base or reference 
cases, which included their most reasonable assumptions; the reference 
cases were then contrasted with other scenarios using higher or lower as
sumption factors. A number of. sensitivity analyses were also performed 
to compare cost impacts under different assumptions. (For example, see 
Meehan, ff. Tr. 13,167, at 13; Rosen, ff. Tr. 13,788, at 65; Buehring, et 
01., ff. Tr. 14,130, at 127.) 

We set forth in Table XX the direct economic cost impacts, submitted 
by the parties to the proceeding, and the major assumptions used by 
each. 

In the Board's view, an effort need not be made here to determin"e 
which party or parties produced the most accurate or reasonable assump
tions forming the basis for their final estimates. Because of the different 
assumptions and modeling utilized, and the large uncertainties regarding 
future events, such an endeavor would have little meaning. Our ap
proach is pragmatic. We discuss first those assumptions for each party 
that, in diverting from the norm, had the largest influence on its final 
estimates. 

1. The Licensees' case analysis utilized a capacity factor - 63% -
that was higher than that used by any other party even though the his
torical rate through 1987 for Indian Point Unit 2 is 53% and for Unit 3 is 
46%. (Streiter, Tr. 13,394') The higher factor postulated was justified in 
the belief that serious problems with major components that have been 
encountered by both units can be solved. The testimony indicated that 
large expenditures on repairs and large capital expenditures by both 
Licensees were strong indicators of confidence in this expectation. 
(Streiter, ff. Tr. 13,381, at 11-12; Tr. 13,405.06.) During cross
examination, Licensees' witness agreed that a lower level of 57% capaci
ty was defensible. A sensitivity analysis based on that assumption pro
duced a cost of $7.583 billion. (Streiter, Tr. 13,414.) Although both 
units have had steam generator problems, no allowance in the Licensees' 
case for the replacement of steam generators was made since neither 
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TABLE XX 

Licensees Staff UCS NY City NY State GNYCE~ 

Penalty $9 Billion $4.4 Billion $4.1 Billion $4.7 Billion $2.3 Billion $0.746 Billion 

Time Period 1984-2009 1983-2006 1980-2005 1984-2009 1984-1996 1983-1997 

Capacity Factor 63% 50% 57% 53.7%-Unit 2 57.7% 55% to 20% 
48.08%-Unit 3 

Energy Growth Rate 1.4%/yr-Pool 1.5%/yr-Pool 1.1%/yr-Pool 0% 
1.3%/yr-C.Ed 0.7%/yr-C.Ed 
Franchise Area 2.4%/yr-PA 

Oil Prices 6.7% decline 8% per year 7% Rate of Changes yearly 0%-4% 
~ in 1983 Inflation rate Inflation from 2% to 7% above = til Increase to Increase 8% Inflation til 

1985 
21 %/yr above 
inflation after 
1985 

Replacement Energy Oil & Coal Oil to 1990 Oil Oil & Coal Oil, Additional Oil, Additional 
New Coal-1990 New Coal-1988 Imports, & Coal Imports, 50% 

Coriservation 
Scenario, Coal 
Conversion 

Discount Rate 10%-Discount l3%-Discount 1980 Dollars 11 %-Discount 10.35%-Discount 12%-Discount 
7%-Inflation 8%-Inflation 7%-Inflation Changes-Infla- 8%-Inflation 
3%-Real SOlo-Real S%-Real 4%-Real tion Yr. By Yr. 4%-Real 



Con Ed nor Power Authority have concluded firm plans for such 
expenditures. A sensitivity analysis demonstrated that adding steam 
generator replacements would add $800 million to the cost of continued 
operation, and the Licensees' witness admitted that the decision to omit 
the item represented a 50-50 intuitive judgment. This would reduce 
Licensees' replacement cost estimate. (Streiter, ff. Tr. 13,381, at 18 and 
Table 15; Tr. 13,513.) 

The fuel prices used in the Licensees' analysis were on the high side 
in comparison to assumptions in this area used by other parties. The 
forecasts used for oil were prepared by the ICF, Inc., for the NYPP in 
1982 and assumed a 6.7% decline in that year, a return to higher 1982 
prices by 1985, and a 2% annual increase over a 7% inflation rate 
thereafter. The Licensees' witness testified that future oil price estimates 
were subject to wide variations and admitted that the vulnerability and 
uncertainty regarding oil prices would have the greatest influence on 
cost projections in closing Indian Point. The Licensees' witness indicated 
that the consensus of experts that oil prices would be flat or declining to 
1985 was based on current excess oil production capacity and a pessi
mism concerning the quick recovery from world recession. (Streiter, ff. 
Tr. 13,381, at 6-9.) 

2. The Staff analysis had three variables that distinguish its calcula
tions from that of other parties. It assumed a uniform capacity factor of 
50% and no escalation in fuel prices beyond the rate of inflation. The 
Staff justified the utilization of these numbers as an effort to add con
servatism to its estimates. The analysis also postulated the construction 
of a new coal facility to provide a complete replacement for Indian Point 
energy by 1990. (Buehring, et 01., ff. Tr. 14,130, at 30, 35, 36.) The 
Stairs witness recognized that additional coal capacity and coal conver
sions would be required to ensure the system's independence from for
eign oil imports irrespective of the issue of terminating Indian Point 
facilities. And Staff supports this by indicating its replacement cost esti
mates must be considered conservative if a collateral construction pro-

_ gram did not take place with sufficient magnitude. ([d. at 34.) 
3. The evidence on direct economic impact produced by the Greater 

New York Council on Energy revealed,the use of a low capacity factor 
ranging from 55% in 1983 to 20% in 1997, for an average of 43% 
annually. Justification for this capacity factor, it was alleged, was based 
on a review of each unit's historical experience, a review of literature on 
nuclear plant capacity factors, and a regression analysis that indicated 
large saltwater-cooled PWRs like Indian Point were expected to exhibit 
deteriorating performances after several years of operation. This resulted 
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in the witness' decision to assume that capacity factors for Indian Point 
would decline linearly with age. (Rosen, ff. Tr. 13,788, at 24-29.) 

For its mid-range (most reasonable) case, the GNYCE's witness used 
a no-growth figure for its load projections and assumed the adoption of 
50% of a conservation scenario, which it stated was technically feasible 
as well as being cost-effective compared to energy supply. (Rosen, ff. 
Tr. 13,788, at 17-18.) However, the elements of that scenario were not 
produced in the record except to reference its source in a 1981 study per
formed on another New York power project. Evidence was adduced chal
lenging the validity of that study as it related to conservation and allegat
ing that the data base for it was from three to six years old. (Fitzpatrick, 
ff. Tr. 14,344, at 34-36.) 

GNYCE's witness also added a new coal conversion project (Con Ed's 
Ravenswood Units 1 and 2) to occur in 1990-91; GNYCE assumed this 
conversion would be desirable to Con Ed and the New York State 
regulators, if Indian Point were shut down. However, the costs for such 
a facility were not included in the case where Indian Point continues to 
operate. The study also assumed that 10% of additional Canadian power 
imports would be available on the basis that NYPP and State regulators 
would redirect it from other New York purchasers. (Rosen, ff. Tr. 
13,788, at 20-23') We note here also that the period studied by 
GNYCE's witness was a shorter time period 0983-97) than that used 
by most other parties. 

4. The New York State analysis made no allowance for three projects 
in the State's power generation program (Arthur Kill, Jamestown and 
Lake Erie) that have been cancelled or indefinitely postponed. Its calcu
lations also assumed the same price for Canadian imports with Indian 
Point units shut down as would be paid with the units operating, even 
though the price of such imports is tied to the fossil fuel costs of the 
NYPP. As these increased, with the closure of Indian Point, the price of 
Canadian imports would also increase. The State's analysis did not con
sider transmission limitations in the event of a shutdown, which it 
agreed would make the penalty understated. (Parmelee, Tr. 13,762-67.) 

5. The analysis submitted by the witnesses for New York City's Coun
cil members utilized a historical capacity factor of 53.77% for Indian 
Point Unit 2 and 48.08% for Indian Point Unit 3. Oil prices were as
sumed to increase, after 1983 at the same overall rate of inflation, 7%. 
(Mavretich/Schlissel, ff. 14,266, at 8-9, 16.) 

6. The testimony of the UCS witness was less an analysis than a com
mentary on previous studies concerning an Indian Point shutdown. Ele
ments of a prior UCS study, which assumed a new coal plant to replace 
Indian Point's capacity by 1988, were provided, however. (Taylor, ff. Tr. 
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13,298, Ex. II at 7-8.) The UCS analysis, even though lacking adequate 
detail, was based on a capacity factor of 57% and assumed that new coal 
capacity would ultimately replace Indian Point's nuclear units. (Taylor, 
ff. Tr. 13,298, Ex. II at 7.) 

Several parties in the proceeding provided evidence on the impact of a 
shutdown on fuel purchases and rate increases. The Licensees' witness 
testified that increased oil purchases in the event'of a shutdown would 
total close to 192 million barrels of oil with most of the expenditures 
going to foreign producers. The estimated amount of money going to 
Canada was set at $1.9 billion. (Meehan, ff. Tr. 13,167, at 40.) Another 
Licensees' witness, an expert in the field of world oil trade, testified that 
in light of the volatile international situation, particularly in the Middle 
East, industrial nations were reducing their dependence on oil, and mea
sures to increase its use were opposed to this country's national interest. 
He estimated that 102 million barrels of oil would have had to be pur
chased to replace the 56 billion kWh generated by Indian Point's nuclear 
facilities to date. (Conant, ff. Tr. ·13,667, at 4, 8-9.) Because of the 
Power Authority's more narrow customer base, rate increases would be 
greater for the Power Authority, and it was estimated that from 1984 
through 1990, Power Authority's rate increase would average 23.7%, 
and Con Ed's, 3.4%. (Streiter, ff. Tr. 13,381, Table 4.) 

We conclude that the estimates for the cost of replacement power sub
mitted by the six parties are in fact reconcilable by using a cost penalty 
of between $4 billion and $6 billion. It is not reasonable in our judgment 
to assume a high capacity factor of 63%, as Licensees have done, nor a 
lesser value, predicted by GNYCE, where the capacity factor decreases 
linearly from the units' historical rates to a low of 20% by 1997. We do 
not believe it reasonable to ignore historical averages, as was done in 
the Licensees' calculations. Nor do we find it reasonable to assume, as 
the GNYCE witness has done, a final estimate of 20%, which was based 
on an energy expert's study but which ignored the same expert's higher 
estimates for the earlier part of the nuclear plant's useful life. (See 
Rosen, Tr. 13,841-46') In our view, an average capacity factor of 
54-55%, which is moderately above the historical rates of the Indian 
Point units, is a defensible level; it gives recognition to plausible argu
ments made by Licensees that major technical problems can be solved 
and also to arguments by GNYCE that at least one steam generator re
placement and a year outage should be considered as a probability in the 
IS-year life of at least one of the two units. It should be noted that the 
average capacity factor of all parties combined is between 53% and 54%. 

The Board sees no reason why replacement energy for Indian Point 
should not be computed for the normal lifetime assigned to Licensees' 
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Indian Point units, instead of for a shortened life as several parties have 
done. Accordingly, we made an allowance in our final estimate for ex
tending the period assessed for the computation of penalty costs to the 
year 2006 for Unit 2 and the year 2009 for Unit 3. This has the effect of 
adding to the penalty estimates computed by New York State and 
GNYCE. 

The estimates of replacement energy costs are particularly sensitive to 
the fuel prices postulated, and most particularly the price of oil, since, in 
most of the scenarios looked at by the parties, there is a predominant 
utilization of oil as the replacement fuel. We assume as reasonable that 
future oil prices will rise during the lifetime of the units at a 1% real rate 
plus a 7.5% inflation rate. In view of a continuing complicated world 
trade picture concerning oil imports, and with this nation's reliance on 
foreign-produced oil, we view this level as a conservative increase. Since 
most of the parties have assumed an inflationary increase of 7% to 8%, 
this figure is not substantially out of line with such forecasts. 

With regard to load growth, the Board has been presented with no evi
dence as to why the NYPP's projection of 1.4% annual increase for the 
State and 1.3% for the Con Ed service area is unreasonable. Even 
though these increases were submitted by the utilities themselves, they 
are much lower than previous increases in energy demands and are in 
keeping with projections of other companies outside of the State of New 
York. (See NUREG/CR-1295.) In order to obtain an estimate in current 
dollar values, the Board assumes a discount rate ranging from 10% to 
12%, which covers the assumption factor in this area submitted by most 
of the parties. 

There was a substantial difference in operating and maintenance sav
ings estimated by several of the parties. The Licensees projected a sub
stantial decrease in O&M expenditures, with a consequent reduction in 
expenditures and a larger penalty in the event of a closure of the Indian 
Point units. On the other hand, the GNYCE projected a substantial in
crease in O&M expenditures, which resulted in a larger saving and a 
lower penalty. We believe that both parties have submitted valid reasons 
for their O&M assumptions and accordingly, we make no judgment as to 
which are more valid. 

Testimony was submitted on other assumptions such as decom
missioning costs, nuclear fuel and disposal costs, and sales and gross 
revenue taxes; however, the calculations here were not only not uni
formly included but also did not have substantial impacts on the final 
cost estimates submitted. Accordingly, in evaluating the evidence 
submitted, we ignored the effect of these assumptions in our final 
judgment. . 
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We conclude that the cost penalty for eliminating Indian Point is sub
stantial and that its termination would increase New York State's reli
ance on foreign oil, a reliance which currently is much greater than for 
the nation as a whole. This increase is also contrary to policies embodied 
in the State's Energy Master Plan. (See NY Ex. 14 at 71.) Several parties 
submitted evidence on the effect closing only one unit would produce. 
Because of Unit 3's longer remaining useful life, and its larger MWe 
rating, both the Licensees and Staff concurred that the Power Authority 
would incur 57% of the penalty and Con Ed would incur 43%. The Staff 
estimate, with which we agree, is that if only one unit were shut down 
the cost penalty would be substantially proportional to the fraction of 
the total power supplied by that unit. Other power consumers would 
have to carry part of the increased costs, since Indian Point shutdown 
would raise electrical prices throughout the State. When considered in 
this context, the percentages of the penalty assessed are 48% for the 
Power Authority, 36% for Con Ed, and 16% for other State consumers. 
However, when it comes to potential rate increases, the evidence shows 
that since the Power Authority has a relatively greater reliance on Indian 
Point as a source of energy for its downstate customers and because its 
base is much smaller than Con Ed's, the effect on its customers down
state is much larger. According to the Licensees, a shutdown would pro
duce a 23.6% annual rate increase for the Power Authority and a 3.4% 
annual rate increase for Con Ed. (Streiter, ff. Tr. 13,381, at 5-6, Table 4; 
Buehring, et al., ff. Tr. 14,130, at 40 and Table V.) Although it is diffi
cult to calculate rate increases resulting from a sizeable cost penalty, we 
can use the rate increase percentages submitted by the Licensees to 
obtain some general increases for a $5 billion cost penalty. (See Streiter, 
ff. Tr. 13,381, at 4-5 and Table 4.) Since the $5 billion constitutes 55% 
of the Licensees' $9 billion total penalty, we estimate the rate increase 
from 1984 to 1990 for Con Ed's customers to average 1.87% annually 
and the Power Authority's customers, 12.93%. 

Indirect Economic Impacts 

The testimony conflicted on effects the elimination of Indian Point 
units would have on the economy in the New York City area and on 
Con Ed's and Power Authority's customers. The Licensees' assessment 
of the impact of increased power costs on Power Authority's largest cus
tomers (Metropolitan Transportation Authority, New York City, New 
York City Housing Authority, etc.) provided evidence that in terms of 
increased transit fares, unemployment, increased taxes, or reduced 
governmental services, the burden would be substantial and would fall 
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most heavily on lower-income groups. The Staff's testimony demonstrat
ed the etTects produced by decreased revenues in communities currently 
receiving tax or in-lieu payments from Con Ed and the Power 
Authority. The witness for UCS contended only long-term etTects on 
consumer behavior should be considered in the indirect economic 
impact analysis. These etTects, he suggested, would otTset price increases 
through an equal reduction in electricity consumption (i.e., the long-run 
price elasticity of demand = - 1). This reduction would come about, he 
said, through the increased use of more efficient appliances, machinery, 
and insulation, through a shift to alternative fuels, and through the con
sumption of fewer electrical services. On cross-examination, UCS's wit
ness testified that no statistical analysis had been performed to determine 
the correct price elasticity for the Con Ed service area, nor had any 
effort been made to test the price elasticity level he recommended 
against actual experience data in the service region. (See Taylor, tT. Tr. 
13,298, at 25-26; Tr. 13,325-27') A Licensees' witness testified that in a 
recent rate case, long-term elasticity used for Con Ed was -0.25. 
(Wang, tT. Tr. 14,061 at 3.) On cross-examination, however, the witness 
also testified that despite a substantial increase (60%) in Con Ed's elec
tricity rates in recent years, there had been no substantial decrease in 
consumer use. (Wang, Tr. 14,077') 

It is difficult to assess indirect economic consequences. The evidence 
is convincing that if the Power Authority's replacement penalty had to 
be recovered by price increases in the Con Ed service area, there would 
be a significant increase in public transportation rates and in the costs of 
a wide range of governmental activities. Whether these increases are ab
sorbed by tax increases or service reductions, a significant adverse 
impact will be encountered in employment, incomes, and other compo
nents of the economy. However, we conclude that power rates must 
remain competitive, and as long as the Power Authority's customers are 
free to seek other sources of less expensive energy, there would be 
some public pressure to limit the etTect of price increases through subsi
dies or provisions for additional purchases of cheaper energy from 
Canadian sources. We recognize also the impact of some price elasticity 
of demand; conservation may assist in lowering power demands. 
However, we believe there will still be a substantial indirect impact on 
the residents of the New York City area created by some increase in elec
tric power rates, though that increase may not be as much as is estimated 
by the Power Authority. 

We are more certain of our evaluation of the economic impact on 
jurisdictions that will lose tax or in-lieu payments. Here, the conse
quences will be immediate and burdensome. The evidence indicates that 
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closing Indian Point will deprive local jurisdictions in the vicinity of the 
plants of needed revenues to such an extent that several of the local 
jurisdictions may be forced to merge with larger governmental units. In 
light of the sizeable loss of revenues involved, we can only agree with 
the inevitability of that result. 

Environmental Impacts 

The Staff presented the only evidence on this aspect of Commission 
Question 6. No air-quality standards were predicted to be violated as a 
consequence of closing Indian Point, but the Staff anticipated that the 
yield from the most susceptible crop plants and some local trees might 
be adversely affected. The analysis also looked at "acid rain" and'the 
"greenhouse effect" and found no discernible impacts. If a new coal 
plant were to replace Indian Point units, an analysis would be required 
to identify any impact on four federally endangered or threatened species 
in the surrounding area. (Billups, et al., ff. Tr. 14,306, at 19-23, 36, 39, 
40,47.) 

On the issue of environmental consequences, the Board heard no evi
dence clearly challenging the Staff testimony that the shutdown of 
Indian Point would not violate any air-quality standard and that it would 
eliminate the potential long-term effects on aquatic life. The latter con
clusion is contingent on a replacement energy facility having a c1osed
cycle cooling system to eliminate potential environmental danger. The 
Board heard no evidence challenging the Staffs conclusion that the 
termination of Indian Point would cause an increase in sulfur dioxide 
(S02) levels which would likely cause the yield of the most susceptible 
crop plants to be reduced and mild foliar symptoms to occur on some 
species of trees in the New York area. The Board concludes that there 
would be no significant environmental impact from closing the Indian 
Point units. 

W. Contention 6.1: Replacement Power1Z4 

This contention is based on an allegation of the existence of excess 
capacity in the Orange and Rockland Utilities, Inc. (O&R). O&R, which 
serves Rockland County and other areas, is one of eight NYPP utilities 
where a pooling of economy energy interchanges (economic dispatch) 
occurs. The contention states: 

124 Parties and witnesses were: Intervenor WBCA (Fleisher); Licensees (Meehan); Staff (Buehring, 
Feld, Fields, Nicholson, Wood). 
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· An economic consequence of the shutdown of Indian Point Units 2 and 3 would be 
an economic benefit accruing to Rockland County through the sale of replacement 
power. 

Con Ed claimed that O&R is a net purchaser of energy, notwithstand
ing its excess capacity. Con Ed alleged that with a shutdown of Indian 
Point, O&R would sutTer an increase in its production costs because 
O&R's purchase costs would also increase. 

The Power Authority concurred with Con Ed's position and stated 
that the cancellation of Indian Point would have a substantial adverse 
economic impact on Rockland County. 

The StatT position supported that taken by the Licensees, and StatT 
contended that even if there were excess O&R power to sell, there 
would be no incentive for its purchase by Con Ed and Power Authority, 
since less expensive energy would be available in Licensees' own sys
tems or from other Pool members. 

Neither the consolidated Intervenors nor any other party made any 
final recommendations on this contention. 

Summary 0/ the Evidence 

1. West Branch Conservation Association testimony: This testimony 
provides an assessment of the benefit that would come to Rockland 
County (and also Orange County and nearby sections in New Jersey that 
are served by an O&R subsidiary) if Indian Point Units 2 and 3 were 
shut down. 

According to WBCA's witness, since 1973 or 1974, when its Bowline 
Unit 2 came on line, O&R has had excess capacity of about 300 MW, 
which has been a constant tax on O&R's customers. On an average load 
basis, there have been more than 500 MW of excess capacity available 
and on a peak load, the excess capacity ranges from 270 MW to 325 
MW. During the same period, O&R's customers have not received any 
"cheap" power from Indian Point's nuclear plants. During 1981-82, 
O&R sold for resale 510,371 MWh of electricity at a net sale price of 
$1.8 million or $31 ,000/MW -year. If Licensees purchased from O&R 
only 10% of the energy lost in closing the Indian Point unit (67 MW
year), it would benefit Rockland County by $2 million per year ($31,000 
x 67). (Fleisher, tT. Tr. 14,079, at 1-4.) 

2. Licensees' testimony: The shutdown of Indian Point will have an 
adverse etTect on other utilities including O&R. Although O&R may re
ceive some small benefit from a shutdown for a period of several years, 
the overall impact on the utility would be to increase production costs. 
O&R is primarily a purchaser of economy energy, the price for which 
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will increase if Indian Point units are shut down. (Meehan, ff. Tr. 
13,167, at 29, Table 4.4.) . 

3. Staff testimony: The 1982 NYPP Annual Report shows that be
tween 1983 and 1997, O&R will have excess capacity in only a six-year 
period. The excess capacity ranges from 158 MW to 11 MW. For the re
maining nine years, however, it has a projected deficit. As a 
consequence, with its own forecasted growth and its reserve margin 
requirements, O&R will not have any capacity to sell. Also, even if 
there were excess capacity available, both Con Ed and the Power Au
thority would be able to purchase power elsewhere at a more competitive 
price. Moreover, even if energy were to be purchased from O&R, the 
benefits realized by that utility would still be offset by increased costs to 
the purchaser (Licensees and, ultimately, their consumers). From socie
ty's perspective, there is no real economic benefit from a transfer of 
costs. A valid economic analysis of the real production penalty for the 
costs of closing Indian Point would exclude such costs and benefits. 
(Buehring, et 01., ff. Tr. 14,130, at 65-69 and Table VI.) 

Conclusion 

The evidence submitted in connection with this Contention demon
strates conclusively that no beneficial consequences would accrue to cus
tomers of the Orange and Rockland utilities as a result of closing Indian 
Point. For most of its projected load demand, data from the NYPP 
Annual Report reflect a limited amount of excess capacity (less than 188 
MW) for the utility. O&R is primarily a purchaser of economy energy 
and an elimination of Indian Point units would increase the costs of 
such energy; accordingly, O&R would not be benefited. (Meehan, ff. Tr. 
13,167, Table 4.4.) We conclude further that even if O&R possessed 
excess energy for sale, a purchase by virtue of an Indian Point closing 
would just transfer the increased costs from one consumer to another. 
This would not produce any net benefit from the closing. 

x. Contention 6.2: Decreased Releasesll5 

Contention 6.2 states: 

A benefit would accrue from the shutdown of Indian Point Units 2 and 3 because 
the environment of children in the vicinity would be improved by a decrease in the 
release of radioactive material. 

12S Parties and witnesses were: Parents (Thornborough, Bohning); StafT (Branagan). 
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The basic foundation of this contention is that children are more sus
ceptible to the damaging effects of radiation than are adults, and since 
operation of a nuclear facility contributes to some exposure of children 
to radiation, a shutdown of Indian Point facilities would benefit their 
environment. And this is alleged to be particularly valid at Indian Point 
inasmuch as· the population surrounding the site contains a larger 
number of children. 

The Power Authority claimed that no evidence was submitted to show 
an effect of the assumed releases from Indian Point on the population 
surrounding the units. The Power Authority indicated that actual 
releases at the facility were thousands of times lower than those calculat
ed by the Staff. Thus, the Power Authority claims that the Staff estimates 
overstated the health risks. 

Con Ed indicated that the undisputed testimony shows that the risk to 
a child who is exposed to radioactive effluents during one year's normal 
operation is a small fraction of the risk encountered each year from 
exposure to natural background radiation. It also concluded that the 
potential for genetic disorders from such radioactive effluents is a small 
part of the estimated normal incidence of genetic abnormalities. 

The Staff's position was that the exposure of children in the Indian 
Point vicinity to radiation from routine operations is a small fraction of 
the doses from exposure to natural radiation. Further, the Staff conclud
ed that the average dose to an individual within 50 miles of the site is 
three or more orders of magnitude less than the dose to a maximally ex
posed child. 

No other party submitted any recommendations on this contention 
and only the Staff and the sponsoring party, Parents, presented any evi
dence in connection with it during the hearings. 

The Board asked the Staff to assess the potential genetic impacts that 
might occur as a result of exposure during normal operations and was ad
vised that the sum of potential genetic disorders that may occur over all 
future generations within 50 miles of the facilities was estimated at 
0.005, a very small value. 

Summary o[ the Evidence 

1. Parents' testimony: This testimony attempted to demonstrate that 
the environment for children around Indian Point would be enhanced 
by shutting down the units. A disease state induced by an exposure to ra
diation is the result of cellular damage. The nature and extent of damage 
induced is largely determined by chance. The environment has always 
contained a certain amount of background radiation, and the question is 
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whether there is a threshold dose below which no damage can occ'ur. It 
has become increasingly accepted that there is no threshold limit, and 
the scientific literature abounds with studies that demonstrate children 
are more susceptible to the damaging efTects of radiation than adults. 
Cells undergoing growth and division are more susceptible to radiation 
damage than are cells that are not undergoing growth and division. The 
normal operation of a nuclear plant increases background radiation in 
the immediate vicinity of the plant, and any increase in background will 
have some consequence. The large number of people surrounding a 
nuclear facility like Indian Point increases the probability of individuals 
coming into contact with such radiation hazards. Accordingly, such facili
ties should be located only in areas of very low population density. 

Though the probability may be very small, a single photon or ionizing 
particle energetic enough to disrupt the DNA molecule is capable of 
causing a cancer or inducing a 'mutation. Even at very low mrem doses, 
the body is still being penetrated by tens of thousands of photons. 
(Thornborough, fT. Tr. 14,380, at 4-13; Bohning, fT. Tr. 14,380,at 4.) 

2. Staff testimony: After a review of the Final Environmental State
ments and recent Effluent and Waste Disposal Semiannual Reports sub
mitted by the Licensees and a review of the guidance in Appendix I to 
10 C.F.R. Part 50, the StafT conservatively estimated that the rate for a 
maximally exposed individual from a year's normal operation of each 
Indian Point unit is 10 mrems. In order to obtain a dose of 10 
mrems/reactor-year, an individual would have to spend all of his or her 
time at the site boundary and obtain almost all of his/her food from a 
place where the highest concentration of radionuclides is expected. 
(Branagan, fT. Tr. 14,361, at 3-5.) The risk to an individual is calculated 
by multiplying the dose to the total body by a somatic (j.e., cancer) risk 
'estimator obtained from the "absolute risk" model described in BEIR I. 
This risk estimator is consistent with others provided by other sources 
and it yields a risk estimate for a population composed of all age groups 
of 1.35 cancers per million persons exposed to 10 mrem. To estimate 
the risk to a child, a multiplying factor for age adjustment of 0.7 was 
used. The risk of radiation-induced leukemia is greater in children than 
in a population composed of all age groups, but the risk of other fatal 
cancers is less in children than in a population composed of all age 
groups. Both facts were taken into account by the Staff's age adjustment 
for children. ([d. at 7-8.) This produced a risk of potential premature 
death from cancer to an exposed child from one year's operation to be 
about one chance in one million. Although the risk to a person 11 to 20 
years of age (50% higher) and a risk due to in utero exposure (70% 
higher) exceeds these values, the difTerences are not significant. The 
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use of BEIR III statistics would not have produced significantly different 
results. The Staff included a table which shows that the effects estimated 
based on BEIR III would have been less than those based on BEIR I. 
([d. at 5-9 and Table 1.) 

The risk to children as a result of exposure to routine releases is a 
small fraction of the risk from one year of exposure to natural back
ground radiation. It is also much less than risks from exposure to major 
sources of radiation such as medical exposures, and it is the same range 
as the risk from exposure to other common sources of enhanced radia
tion such as cosmic radiation during airline travel, radon exposure from 
combustion of natural gas for heating, and byproduct x-rays from televi
sion receivers. (Branagan, ff. Tr. 14,361, at 10-11.) 

Using a conservative value of 20 person-rem/reactor-year (the FES 
for the plants use 14) to the total body of the population within 50 miles 
of the Indian Point site (about 19 million persons), and using a risk es
timator based on models described in the BEIR I report, the Staff es
timated that about 0.005 of a potential genetic defect disorder may 
occur. The current incidence of actual genetic ill health in each genera
tion is about 11 %. The risk of genetic disorders from the annual opera
tion of the Indian Point plants is estimated to be one part in one billion, 
a very small fraction of the estimated normal incidence of genetic 
abnormalities. (Branagan, ff. Tr. 15,143, at 2-6.) 

Conclusion 

This contention alleged that a shutdown will produce a physical benefit 
to the environment of children in the vicinity of the Indian Point units. 
No evidence was submitted in support of this contention except state
ments that exposure to any level of radiation was dangerous. Witnesses 
for Parents alleged that there is no threshold dose exposure but admitted 
that the contribution to background radiation dose for children from the 
Indian Point operation would be "miniscule." The Staff presented evi
dence of studies that demonstrated the dose to a maximally exposed 
child would be a small fraction of the dose from exposure to natural 
background radiation and that the risk of cancer from a normal one-year 
plant operation would be one chance in a million. This risk is much less 
than'the risk from exposure to any of the major sources of radiation and 
is smatI in comparison with the current incidence of actual cancer 
fatalities. At the Board's request, the Staff looked at genetic impacts that 
might occur as a result of exposure from normal operations and found 
the occurrences as one part in a billion of the estimated normal incidence 
of genetic abnormalities in the first five generations of the 1980 
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population. The Staff's evidence on this Contention was not seriously 
challenged and is accepted by the Board. 

Y. Contention 6.3: Cogeneration and Conservation1l6 

Contention 6.3 states: 

Considering the savings in operating expense which would result from shutting 
down Indian Point Units 2 and 3, and allowing for the ways in which cogeneration 
and conservation can mitigate the costs of replacement power, the net costs of shut
down are small; in fact, they are smaller than previous studies by the Union of Con
cerned Scientists, the U.S. General Accounting Office, or the Rand Corporation 
suggest, and are entirely acceptable. 

Savings in operating expenses have been considered in the testimony on 
Question 6 and will not be reviewed again here. 

This contention, submitted by the GNYCE and supported in part by 
GNYCE's major witness (Rosen), had as its main adherents, witnesses 
Commoner and Schrader, sponsored by the Members of the New York 
City Council. Their case was that conservation based on an accelerated 
replacement of less efficient appliances (refrigerators, air conditioners, 
and light bulbs), as well as the introduction of small-scale cogenerators, 
could replace the power generated by Indian Point Units 2 and 3, thereby 
justifying a shutdown of the facilities. 

The Power Authority contended that the case for substituting conser
vation and cogeneration for Indian Point is implausible, unrealistic, and 
unpersuasive. It asserted the potential for cogeneration in southeast 
New York is extremely limited. Both Licensees alleged that their peak 
load and energy forecasts already contain projections for conservation 
potential in southeast New York. ' 

Con Ed alleged that proposals to replace old appliances with new ones 
did not adequately consider funding for such a program and contended 
that if such a program were established, it would not offset the costs of 
shutting down Indian Point. The utility also alleged that air quality 
would be more adversely affected by cogeneration facilities than by large 
central generating stations, that actual conversions to cogeneration have 
been very low, and that the availability of gas for gas-fired cogeneration 
would be very uncertain. 

The Staff's position was that conservation and cogeneration, even if 
vigorously encouraged and implemented, would not replace and could 

126 Parties and witnesses were: Intervenors (Commoner, Schrader, Rosen); Licensees (Freudenthal, 
Wagers, Stewart, Fitzpatrick); Staff (Buehring, Feld, Fields, Nicholson, Wood). 
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not significantly mitigate the cost penalty of shutting down Indian Point. 
The Staff also contended that any additional incentive for conservation 
and cogeneration resulting from price increases caused by a shutdown 
would be insignificant. Furthermore, conservation and cogeneration 
would only be accomplished at a cost of reduced usage, decreased 
consumer satisfaction, or increased expenses to achieve further 
efficiency. ' 

Summary of the Evidence 

1. Members of New York City Council testimony: Indian Point Unit 2 
has operated over its lifetime at a 50% capacity factor, a level that can be 
expected to continue, and provides 3.8 billion kWh per year. The appli
ances which account for 58% (1935 kWh per household per year) of the 
typical residential power consumption (3309 kWh) in the Indian Point 
Unit 2 service area are refrigerators, air conditioners, and light bulbs. 
The witnesses' recommendation assumed that 75% of these residential 
appliances and 50% of commercial lighting units could be replaced over 
a five-year period. (Commoner/Schrader, fT. Tr. 13,951, at 1-2.) On the 
basis that a residential refrigerator is available with a 33% reduction in 
power consumption, the replacement of 75% of 'the refrigerators (3.15 
million) could save 700 million kWh each year in energy requirements, 
and reduce peak power by 110 MW. (Id. at 3.) 

In connection with air conditioners, where newer models possess an 
energy efficiency rating (EER) of 10 (the average unit in use in New 
York State has an EER of 7.75), the replacement of 75% (2.26 million) 
of existing air conditioners will result in a savings of 213.2 million kWh 
per year and a reduction of 300 MW in peak demand. The 3.067 million 
households in the service area use 1.868 billion kWh/year for lighting. 
Replacing 75% of lighting units with light bulbs that are 60% more effi
cient than existing bulbs will save an additional 840 million kWh. The 
total savings in power reduction of these appliances then will be 1.8 bil
lion kWh per year. ([d. at 4-5 and Table 2.) 

If additional savings of 50% in the commercial sector could be 
achieved through conservation measures (a figure which the witness 
stated could reasonably be achieved), this would amount to a reduction 
in energy consumed of 1.95 billion kWh/yr. Along with the savings in 
appliances, this could eliminate the need for 97% of Indian Point's 
power. Or as an alternative, if one accepts as a minimum the 31 % savings 
in energy use that has been estimated by the New York City Energy 
Office, the balance (about 700 million kWh) could be achieved through 
installing cogeneration or obtaining additional Canadian power which 
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could be made available by authorization for sale to Con Ed. ([d. at 5-6.) 
For financing this proposal, an existing State program, the Home Insula
tion Energy Conservation Act (HIECA), which provides for loans from 
utilities for a variety of conservation measures, could be amended to pro~ 
vide for the Power Authority's participation; additionally, Con Ed 
should be allowed to include the conservation loans in its rate' base 
program. It is anticipated that the payback period for refrigerators would 
be seven years; air conditioners, 10-12 years; and light bulbs, two 
months; and that a five-year replacement program could begin in two 
years. A~suming an embedded cost in refrigerators and air conditioners 
which could be recovered through resale, the total replacement program 
would cost $1.6 billion; however $996 million in power costs would be 
saved over the five-year period. ([d. at 7-10.) 

The Power Authority has also operated at an average capacity of 50%, 
and this performance rate can be expected to continue with an output of 
4.2 billion kWh/year. The witnesses recommended that power supplied 
by the Power Authority could be replaced by installing cost-efTective 
cogenerators in residential buildings. Cogeneration is a technique that 
utilizes the heat rejected during the electricity production process. The 
heat produced is typically used as steam, space heat, or hot water. 
Economic savings from fuel savings and reduced capital requirements 
can be substantial. The witness used a Totem-type cogenerator as an 
example; its electrical output would be 15 kW, it would operate on natu
ral gas, and running at 95% capacity to allow for maintenance, it would 
produce 97,200 kWh/year. If 43,200 of such devices were installed in 
multi-family dwellings in New York City and Westchester County, those 
decentralized plants, at an equipment cost of $580 million, could replace 
the complete output of Indian Point Unit 3. The estimate is that they 
would pay for themselves in electrical savings in less than 2.5 years. ([d. 
at 11-13.) 

2. Staff testimony: There are substantial fuel savings and related cost 
reductions that are technically feasible for cogeneration since efficiencies 
of 80-85% are attainable. Conventional generation usually attains effi
ciencies of 30% to 40%. Accordingly with cogeneration, fuel consump
tion can be reduced about 30%. A number of measures exist to evaluate 
a new technology like cogeneration, but the most important is the 
market penetration measure or that portion of the market that has actu
ally been developed. (Buehring, et al., fT. Tr. 14,130, at 74-78.) . 

Four technologies currently represent reasonable alternatives for 
cogeneration: gas (or combustion) turbines, diesel engines, extraction 
steam turbines, and back-pressure steam turbines. There are technical 
and economic tradeofTs for each of the cogenerator alternatives, and it is 
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not realistic to expect a favorable outcome for all of the major conflicting 
objectives (minimizing cost, maximizing market penetration and fuel 
efficiency, and meeting environmental restrictions). For example, if 
maximum design limits of fuel efficiency are assumed for cogeneration, 
then the economic market potential and penetration levels must be re
duced significantly to reflect a limited number of ideal applications. 
Other potential problems for cogeneration include retrofit complica
tions, including availability of space, the costs of exhaust stacks not in 
place, electrical wiring, heating, and cooling compatibility, and the ability 
to obtain the highest buy-back rates from the utilities. Current hearings 
under the Public Utilities Regulatory Policy Act (PURPA) regarding 
regulations may also reduce the number of investors available for con
versions to cogeneration. ([d. at 79-87,) 

Conservation can be accomplished through either improved energy ef
ficiency or changes in consumer behavior. It can occur voluntarily as a 
result of economic incentives, such as price increases producing a price
elasticity conservation, or it can occur through government policies (tax 
credits or subsidies) and regulations on efficiency standards for new ap
pliances and performance standards for newly constructed residential or 
commercial buildings. ([d. at 98-99,) 

Con Ed was one of the first utilities to institute conservation programs 
starting in 1971. Although precise quantification is difficult, decreases in 
the annual average rate of demand growth from the Con Ed service area 
from 1973 to 1981 was -0.5%. Average rates for electricity for Con 
Ed's customers doubled from 1973 to 1979 (5.2¢ to 10.5¢/kWh), and in 
1979 New York City households consumed 62% less electricity than the 
average American household, although their energy expenditures were 
33% higher. Conservation is included in the Con Ed/Power Authority 
long-range forecasts. The conservation covers an upgrading of 
appliances, installation of heat pumps, and the use of solar and wind 
energy for homes with electric water heaters. ([d. at 100-07,) 

Two recent studies, one performed for Con Ed by the Energy Labora
tory at Massachusetts Institute of Technology, and the other by the City 
Energy Office on energy consumption in New York City; recommended 
additional programs that would decrease energy use. These included in
stallation of load limiting devices, building submetering, and increasing 
efficiencies in space heating and electrical appliances. The MIT study 
programs would reduce Con Ed's annual projected energy growth by 
1995 from 1.0 to 0.5%. The New York City Energy Office study esti
mates a minimum potential of a 16% reduction of current electricity 
sendout. Both studies recognize that there are financial and legal prob
lems in implementing the programs. 
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The Staff performed two analyses using in part the two studies above 
as basic guidelines. The first showed a maximum conservation case, 
which would lead to a 50% reduction in annual load growth and results 
in a reduction by year 2006 of 1300 MW in peak load. The second, a 
more reasonable case for conservation (50% of the conservation in the 
first case) would reduce the peak load by 660 MW. ([d. at 111-12 and 
Table XIII.) The case study methods and assumptions were as follows. 

In an effort to quantify the impact of cogeneration and conservation 
with Indian Point units shut down and with Indian Point units operating 
(cogeneration and conservation is the same in both cases), two studies 
were performed: one by the Argonne National Laboratory (ANL) and 
the other by Entek Research, Inc. Using different models, their simula
tion studies examined cases where: 

• the load projections forecast by the utilities. 
• the loads reduced according to an estimated maximum poten

tial for both conservation and cogeneration. 
• the loads reduced by 50% of the maximum conservation and 

cogeneration estimates. 
The ANL simulations were primarily intended to show the potential 

impact of a shutdown if the utility plans for new capacity are unaffected; I 

the Entek approach examined the tradeoffs between constructing new 
capacity with different operating costs and the alternative of using exist
ing capacity with high (primarily high fueO operating costs. Both case 
studies used the same key assumptions: 8% inflation; a 13% discount 
rate; and a 50% capacity factor. The development of conservation and 
cogeneration was set at verY high levels in order to estimate the maxi
mum possible effects on fuel and cost requirements. The levels assumed 
are extremely high with respect to realistic market penetration levels. 
, In each category of utility load assumptions, three cases were 
examined: (1) Indian Point in service; (2) Indian Point out of service 
but with the same assumptions regarding conservation and cogenera
tion; and (3) Indian Point out of service but with additional amounts of 
conservation and cogeneration in order to examine incremental econom
ic incentives. ([d. at 116-24.) 

The results of the analyses showed the following: The increase in 
utility costs associated with the Indian Point shutdown for the reference 
demand level was estimated to be $4.5 billion with Entek and $5.0 billion 
using ANL; for the maximum conservation and cogeneration case, the 
shutdown cost was estimated to be $3.6 billion with Entek and $4.0 bil
lion with ANL; for the 50% of maximum case, the shutdown cost was es
timated to be $4.1 billion using Entek and $4.4 billion using ANL. 
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Two cases were also looked at to compare where Indian Point was 
available with various levels of conservation and cogeneration to where 
Indian Point was not available with higher levels of cogeneration and 
conservation because of increased prices. A lower level of 75% of avoid
ed costs and an upper bound of 100% of avoided costs were selected. 
These results showed Indian Point shutdown costs, for all levels of con
servation and cogeneration, ranging from $3.0 billion to $4.0 billion for 
Entek cases and $3.5 billion to $4.3 billion for ANL. These costs only 
represent costs to the utility and do not account for consumer invest
ments for capital and operating expenses. It must be realized also that if 
Indian Point were shut down, the remaining customers of the utilities 
would face higher electric bills as a result of the increased conservation 
and the postulated cogeneration; the utility has fixed costs that are con
stant so that the fixed component of the average cost (measured in 
cents/kWh) will be higher in the case having less generation. 

The Staff's conclusion was that it is unlikely that a closing of Indian 
Point units would provide an economic incentive large enough to in
crease significantly the implementation of cogeneration and conservation 
beyond the levels that might be expected with Indian Point in operation. 
The main reason is that expensive fuels, primarily oil, are used to gener
ate marginal energy when Indian Point is operating as well as when it is 
shut down. ([d. at 127-37') 

3. Con Ed's testimony (Freudentha/): Con Ed's testimony addressed 
the environmental consequences of natural gas-fired and oil-fired inter
nal combustion engine cogeneration that might be used to replace all or 
a portion of the electric load served by Indian Point. The impact on air 
quality from facilities using internal combustion engines in buildings 
with rooftop machines is far greater than the impact from an equivalent 
amount of energy generated at large central generating stations. A prolif
eration of gas- or oil-fired engines in an area like New York City would 
cause nitrogen dioxide (N02) levels to rise so that national air quality 
standards might be exceeded. N02 is the most toxic of the nitrogen 
oxides, and natural gas-fired internal combustion engines produce 11 to 
20 times more NOx per kilowatt hour than oil-burning engines.127If gas
fired internal combustion engines replace space heating from onsite, oil
fired burners, there will be a reduction in S02 emissions, but these re
ductions will be much smaller than the increases in NOx emissions. 
Accordingly, there will still be a deterioration in air quality. 

127 Most of the NOx emissions are NO, which then oxidizes to N02 in the atmosphere. (Freudenthal, 
ff. Tr. 13,673, at3.) 

1073 



In a model prepared when oil-fired generators were installed in 395 
buildings in Manhattan, the dispersion analysis indicated extensive areas 
in New York City with substantial increases in ambient N02 
concentrations. This would have violated the ambient air quality stan
dards for N02• If the same model had been used to test natural gas
internal combustion engine cogeneration, the N02 increases would have 
been 16% greater than those calculated for oil-fired diesel engines. If 
N02 ambient air quality standards are contravened, the Clean Air Act 
would impose sanctions on the New York City area, compliance with 
which would efTectively preclude industrial and economic growth in the 
metropolitan area. (Freudenthal, fT. Tr. 13,673, at 1-10.) 

4. Licensees' testimony (Wagers): This testimony was directed at ex
plaining why natural gas-fired cogeneration cannot be counted on to re
place a large part of the capacity lost if Indian Point were shut down. 
The testimony covered two types of natural gas-fired cogeneration: 
natural gas-fired diesel cogeneration and an experimental small-scale 
facility called Totem (Total Energy Module). The witness stated three 
reasons why natural gas-fired cogeneration cannot be counted on to re
place Indian Point's generation. The first is that estimates of its cogener
ation potential indicate that the small load reductions that are economical 
would not be adequate to replace Indian Point's generation. Studies con
ducted for Con Ed, testimony of the New York State Department of 
Public Service and others before the State Public Service Commission, 
the State Energy Plan, and a study performed for the New York City 
Energy Office, reflect the. potential of cogeneration as being a small por
tion of Indian Point's capacity. A reduction in recent estimates of the 
cogeneration potential has resulted from increased retrofitting expenses, 
higher estimates for property tax assessment, and higher operating 
costs. The second reason is that the potential of cogeneration will be 
limited by air pollution problems and natural gas supply problems which 
would occur if large numbers of customers converted to cogeneration 
(these problems were covered in other testimony). The third reason is 
that there is uncertainty about when even estimated potential levels of 
cogeneration could be reached, since the actual installations have been 
well below the estimated levels. Con Ed keeps records that show there 
were only 17 conversions during the period from 1974 to 1983; these 
have a cumulative peak load less than 30 MW. In 1982, the estimated 
potential was 72 customers with a load of 296 MW, but the actual con
version was one customer with 0.1 MW load. 

With regard to the Totem model, it is capable of producing 15 kWof 
electricity, has an installed cost of SI0,000, and a nominal life of 10,000 
hours before a major overhaul is required. It has its best application in 
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industrial and agricultural sectors where energy is needed day and night 
in both summer and winter. Because of a lack of data, and until their 
practicality has been demonstrated, Totems cannot be considered a 
proven technology. They have a number of technical drawbacks, includ
ing their inability to be completely isolated from a utility, a lack of vol
tage support and uncontrollable frequency. (Wagers, fT. Tr. 13,701, at 
2-13.) 

5. Licensees'testimony (Stewart): This testimony presented the natu
ral gas supply implications of providing an estimated 50 billion cubic feet 
of natural gas to fuel 1,000 MW of cogeneration capacity. This amount 
of gas represents 26% of the Con Ed gas purchase in 1982 for its custom
ers and for use in power generation. There is no reasonable likelihood 
that such an incremental supply could or would be made available for 
the foreseeable future. In terms of peak day supply, this amount repre
sents 70% of Con Ed's current 790 thousand MCF peak day capability. 
Con Ed is not actively promoting natural gas sales to new customers be
cause the Company has limited access to winter peaking supplies. The 
cost of the winter peaking capacity for the first year, assuming its 
availability, could exceed $100 million and does not include the gas 
supply cost, cost of installing new services, or reinforcement of distribu-. 
tion facilities. Current excess supplies will be gone in two to three years, 
and Con Ed's suppliers have not been willing to accept additional firm 
service requests to date. Sources of Canadian gas are also limited. 
(Stewart, fT. Tr. 13,715, at 1-5.) 

6. Licensees' testimony (Fitzpatrick): The purpose of this testimony 
was to provide some understanding of how conservation has been ac
counted for by the utilities of the NYPP in the State Energy Master Plan 
(SEMP) and to discuss the extent that conservation has penetrated the 
marketplace. The testimony also provided information on the energy 
impact in the Con Ed service area of certain appliances and an extrapola
tion of those results tQ Power Authority's residential customers. SEMP 
has made conservation the cornerstone of the State's long-term energy 
policy and has reported that forecasts of utilities reflected significant con
servation as a result of rising prices, mandated efficiency standards, and 
the State's conservation programs. Con Ed's "most likely" forecast has 
accounted for a minimum of 67% (326 MW) of the total conservation 
savings available from refrigerators, residential air conditioners, residen
tial lighting, water heater blankets, low flow showerheads, and heat 
pump water heaters. An extrapolation of these results to the Power Au
thority shows a much smaller impact - 27 MW - than Con Ed. This is 
because the Power Authority serves only, 250,000 residential 
households, but more than 3 million are served by Con Ed, and virtually 
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all of the Power Authority's customers are master-metered, which di
minishes the incentives to conserve by removing the appliance purchase 
decision from individual households. 

There are certain impediments to both the accurate assessment and 
the full implementation of conservation measures. Examples of these 
are (1) the uncertainty of efficiency levels of existing appliances; (2) un
certainty surrounding future conservation participation rates; (3) lack of 
accurate information on the average annual kWh per appliance and peak 
demand levels; (4) uncertainty about amounts of conservation that will 
occur without a subsidy program; and (5) the magnitude of certain ofT
sets to the efficiency of appliances, e.g., the efficiency of refrigerators 
being reduced by added features like icemakers. There are also institu
tional and other impediments, such as (1) a significant saturation of 
master-metered residential buildings (20% in the Con Ed area) which 
can afTect improvements in lighting, refrigeration, air conditioning and 
master heating; (2) the large number of apartments (apartments com
prise 71 % of Con Ed's service area) where major appliances are owned 
and purchased by landlords and where price is an important 
consideration; (3) a relatively large percentage of low-income residents 
in Con Ed's service territory (30% in 1977 survey). (Fitzpatrick, fT. Tr. 
14,344, at 18-27.) 

Board Conclusions 

This issue was joined through evidence submitted by New York City 
Council Members, the Licensees, and the StafT. In essence, the Coun
cil's witnesses proposed a mass program of conservation as a complete 
substitute for Indian Point Unit 2's power, which consisted of a five-year 
program to replace 75% of the air conditioners, refrigerators, and light 
bulbs in the Con Ed service area with more energy-efficient substitutes. 
The program's funding of $1.61 billion was to be provided through no
interest cost loans from the utilities for the purchase of such appliances 
and the funds would be repaid through increased rate charges and the 
resale of some existing appliances. As a replacement for Indian Point 
Unit 3, the witnesses recommended a program of installing 43,000 
cogenerators or their equivalent in New York City multi-family apart
ments at a cost of $580 million. The program would pay for itself, it was 
alleged, in a period of 2.5 years. A State financing program would be 
amended to permit Power Authority's participation in the financing ar
rangements for such cogenerators. 

The StafT provided studies that maximized the possible estimates for 
cogeneration and conservation with Indian Point units out of service. 
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The results of the studies showed that even with those assumptions, sig
nificant cost penalties ranging from $3.6 billion to $5.0 billion would still 
be confronted . 
. . The Licensees introduced a number of witnesses who testified on vari

ous aspects of the cogenerator and conservation alternatives to Indian 
Point. Testimony was received that the impact on air quality from a pro
liferation of gas- or oil-fired cogenerators would be adverse and national 
air quality standards would probably be exceeded. Evidence was received 
that natural gas-fired cogenerators were an unlikely replacement for 
Indian Point units since the actual conversions to date had been substan
tially less than estimated. A witness testified that there was no possibility 
that substantial quantities of gas would be available to replace Indian 
Point power as fuel for cogenerators. Finally, evidence was submitted 
that both Licensees had already provided an optimistic consideration of 
conservation in their individual submissions to the State Energy Master 
Plan. 

The Board finds little merit in the evidence advocating cogeneration 
and conservation as viable alternatives to the Indian Point facilities. 
With regard to conservation, some of the considerations working against 
the feasibility of the program proposed are:' many apartments in -the 
New York area are master-metered and include units for which the 
owner purchases the appliances (militating against willing participation 
in an appliance replacement program); the degree of increased efficiency 
of electricity use in new appliances is not clear; large obstacles exist in 
the proposed funding program, particularly with respect to those vague 
details concerning salvage values connected to existing appliances 
(considered an essential element of the proposed funding program). 
With regard to cogeneration, the dangers of increased air pollution are 
high, the costs associated with providing space and mechanical and 
electrical adjustments are uncertain, and there are unanswered questions 
related to cogeneration technology. Additionally, even if the conserva
tion or cogeneration programs were otherwise feasible, the Board faits to 
see benefit where the savings from conservation or cogeneration are 
simply offset by the cost of implementing such programs. The Board 
finds additional support for its judgment in the modeling work produced 
by the Staff, which computed a penalty payment of $4 billion even after 
assuming significant contributions from cogeneration and conservation. 

Summary 

The Board's conclusions on Question 6 and Contentions 6.1, 6.2, and 
6.3 are that closing the Indian Point nuclear facilities would: (1) not 
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jeopardize New York State's energy requirements or reserve margins, 
provided the State's economic growth rate remains low and the State 
implements its 25-year generation and transmission plan; (2) necessitate 
the payment by ratepayers of a significant economic penalty totalling $4 
to $6 billion in present-day cost; (3) produce a substantial economic loss 
for the communities surrounding the facilities; (4) create no major envi
ronmental impacts; (5) not reduce the economic penalty through a utili
zation of excess energy from the Orange and Rockland Utility, Inc.; (6) 
not improve the environment of children living in the vicinity of the 
plants; and (7) not result in significant conservation and cogeneration, 
which would otherwise reduce the economic penalty. 

Z. Commission Question 7 

Commission Question 7 asks: 

Does the Governor of the State of New York wish to express an official position 
with regard to the long-term operation of the units? 

The Board, by letter dated April 23, 1982, invited former Governor 
Carey to express his position; and by letter dated. May 2, 1983, the 
Board invited the views of present Governor Cuomo. Neither, however, 
replied. 
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III. CONCLUSION 

The Board believes the safety improvements it has recommended for 
Indian Point are necessary in order that the plants may operate with rea
sonable assurance that the public health and safety will be protected. 

Bethesda, Maryland 
October 24, 1983 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 

Dr. Oscar H. Paris 
ADMINISTRATIVE JUDGE 

James P. Gleason, Chairman 
ADMINISTRATIVE JUDGE 

[Appendix A has been omitted from this publication, but may be found 
in the NRC Public Document Room, 1717 H Street, NW, Washington, 
DC 20555.] 

DISSENTING VIEWS OF JUDGE GLEASON 

The Board's commentary and recommendations on Societal Signifi
cance of Risk Estimates are not supported by Judge Gleason for the fol
lowing reasons: 

1. In the conclusions on Commission Question 1, the Board states it 
is not suggesting by its recommendation on this matter that the minimax 
principle be applied by the Commission in its deliberations on Indian 
Point. That, however, is the net effect if low probabilities of nuclear acci
dents are ignored. The recommendation seems to suggest an absolute 
and not the adequate protection called for by the Atomic Energy Act. It 
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also tends to ignore an extensive body of regulation that has been enact
ed for the safe operation of nuclear power facilities which produce such 
low probabilities of accidents. 

2. The Board's treatment of this issue ~hich singles out the Indian 
Point facilities to the exclusion of many other sites similarly situated in 
effect raises again the question of considering consequences without 
their associated probabilities. This we have been restricted from doing 
by the Commission. (CLI-82-15, 16 NRC 27 (1982).) , 

3. This section of the Board's recommendations should have been 
included, if anywhere, in the Board's response to Commission Question 
5 that deals directly with a comparison between any risk in operating' 
Indian Point and the operating risks of other nuclear plants. By including 
it here in Question 1, which speaks only to the risks ofIndian Point, the 
Board appears to be recommending a new standard exclusively for 
Indian Point (and three other plants, Zion, Limerick and Salem 2). 
Even the Task Force's comment cited by the Board addresses a compari
son of Indian Point to other reactors. The Report indicates "from those 
(Task Force) examinations, it appears that the site (Indian Point) is 
about an order of magnitude more risky than a typical design." If such a 
standard has any validity at all, it of necessity should be applicable -to a 
larger number of reactors than the few suggested by the Board. It 
deserves noting that the Task Force Report was issued prior to the prol?
abilistic risk assessments made to date on 14 or 15 nuclear power
facilities, including Indian Point. And it was issued prior to the imple
mentation of the TMI lessons learned requirements of NUREG-0737. It 
is more than likely that the probability of a further reduction in risk dis-
cussed by the Task Force has already been accomplished. ' _ 

4. As noted in our response to Question 5, the StafT concluded '''there 
is no reason to believe that either individual or societal risks (at Indian
Point) are well outside the range of risks posed by other nuclear powe'r 
plants licensed to operate by the Nuclear Regulatory Commission." 
(RowsomelBlond, fT. Tr. 12,834, at 33.) This conclusion was based in 
part on the fact that there were other sites in the country with larger cal
culated consequences than Indian Point. ([d. at 31.) Even though we, 
noted on p. 36 that the CCDF curves from NUREG/CR-2239 plotting 
91 nuclear sites for consequences of a hypothetical accident indicated' 
that Indian Point and Limerick were probably "outliers," this should 
not negate the StafT's conclusion that no single site or group of sites rep
resented a unique extreme in the continuum of current sites. It should 
be noted that even the expert witness for Intervenor, Union of Con
cerned Scientists, conceded on cross-examination, that twenty-five (25) 

1080 



sites listed in his testimony had the pote'ntial for severe consequences. 
(Sholly, Tr. 12,760') 

If the consistent method of determining risk by multiplying probabili
ties of accidents by consequences is to be changed, it should be changed 
for other operating sites where the population, although not dense as 
Indian Point, is still large. There are 26 nuclear facilities with populations 
of over 50,000 residents within a to-mile plume exposure emergency 
planning zone.· (NUREG-0715, August 1980, at 4.) 

In this recommendation, the majority of the Board has raised an issue 
on its own initiative that is not called for by the Commission's 
Questions, was not examined or litigated in the present proceeding and 
is not supported by the record. It can be stated further that it has never 
been raised or considered in any other adjudicatory proceeding since the 
Atomic Energy Act was enacted in 1946 and amended in 1954. 

ADDITIONAL VIEWS OF THE MAJORITY 

We see nothing in our recommendations which would apply the mini
max principle. Nor have we urged the Commission to "ignore" the low 
probabilities calculated for serious accidents. We simply note, as did the 
Task Force, that it may not be appropriate to consider only the product 
of probability and consequences. These two quantities are, in many of 
the most sophisticated treatments, e.g., CCDF curves, kept separate, 
and there is a body of thought, cited by the Task Force and noted by us, 
which holds that the probability-consequences product should be con
strained to decrease for accidents that cause large consequences. Mini
max would demand that it fall to zero. We do not. We have, in fact, not 
quantified such a decrease at all. And it is clear that any theory, minimax 
or other, which demands a zero risk for some finite accident would rep
resent the "absolute safety" goal which the Commission has eschewed. 

As to our "Singling out" Indian Point, the singling out was done by 
the Commission when it ordered this investigative proceeding. No simi
lar review has been undertaken for any other operating plant, and the 
Commission itself pointed out the singular nature of this site, when it 
said, 

Licensees also contend that the Indian Point demography is not different from 
other sites. In fact, according to the Task Force report, Indian Point has the highest 

• &t Additional Views of the Majority, p. 1081. 
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population within 10, 30, and 50 miles of any nuclear power plant site in the United 
States. Af50 miles, its population is more than double any other plant site. ' , , 

(CLI-81-1, 13 NRC 1,5 (1981).) 
We have, of course, dealt with the matter of evaluating societal risk 

under Commission Question 1 because it is quintessential to the ques
tion of the absolute magnitude of the risk posed by Indian Point. Unless' 
one grasps the fact that the expected risk value alone may not fully 
define what we intuitively mean by "risk" one cannot evaluate the 
hazards of Indian Point in any complete sense. 

The portion of Staff's testimony which our colleague cites in connec
tion with Question 5 is, we note, at best a case of damning with faint 
praise. The fact that the StafT finds "no reason to believe that ... the 
risks are well outside the range of risks posed by other ... plants" is 
scarcely a ringing affirmation of the safety of the Indian Point plants. 
Taken in context with the sentences that immediately precede this 
statement, the recommendation seems even weaker. Those sentences 
read as follows: 

The site is typical in individual risk characteristics and about 10 times higher than 
average in population, and hence in site effects on societal risks. The net effect of 
these characteristics is ambiguous. Individual risks are probably average to well below 
average. Societal risks are probably average to above average. (Emphasis added.) 

, . 

(RowsomeiBlond, fT. Tr. 12,834, at 33".) 
Our colleague points out that there are 26 nuclear facilities with popu

lations over 50,000 residing within 10 miles of the plant(s). But with re
spect to Indian Point, StafT testified that the population within 10 miles 
of the plant totaled 247,411. (SofTer, fT. Tr. 8571, Table 1.) 

Our colleague favors the "consistent method" of determining risks by 
multiplying consequences by probabilities, but no such standard exists 
to our knowledge. A comparison of CCDF curves has long been an alter
nate method, and something akin to CCDFs was proposed almost 20 
years ago in England. We do not propose a change of method; we simply 
propose a broadening of view in the case of plants such as Indian Point, 
Zion, and Limerick. As to support in the record that probability and con
sequences cannot simply be multiplied to get one expected risk value, ' 
the IPPSS itself takes just such a position. 

We agree, of course, that such an evaluation has not been raised in 
prior NRC proceedings. Indeed, no interpretation of probability and con
sequences has previously formed the basis for a licensing case, nor could 
it under present Commission policy. And there has never before been a 
proceeding like this one ordered by the Commission. 
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We would reiterate: 
With regard to Commission Question 1 we have presented our best es

timates of expected risk values, but we caution the Commission against 
any uncritical interpretation of them. As to Commission Question S, we 
believe that the Indian Point plants are among those having the greatest 
potential societal consequences in a serious accident. Overall risks have 
not been well enough analyzed for other plants to allow the comparison 
of risk values on a meaningful basis. 
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Cite as 18 NRC 1084 (1983) LBP-83-69 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

TEXAS UTILITIES GENERATING 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-445 
50-446 

(Application for 
Operating License) 

October 25, 1983 

In this Memorandum and Order, the Licensing Board reconsiders its 
decision (LBP-83-60, 18 NRC 672 (1983» to require filings on 
Emergency Planning and decides that it should abandon its interest be
cause ihe matter was not of sufficient safety importance to become a sua 
sponte issue. 

RULES OF PRACTICE: SUA SPONTE AUTHORITY 

Although a Board may make preliminary inquiries to determine 
whether or not to pursue an issue sua sponte, preliminary inquiries 
should not substantially burden the parties. In order to impose substan
tial burdens, a Board must first declare a sua sponte issue. 
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RULES OF PRACTICE: DEFAULTED ISSUES 

. , Even though the Board has declared that a party has defaulted by not 
filing findings on portions of an admitted issue, the Board may continue 
to pursue those portions of issues in order to compile a reasonably com
plete record. If the Board decides to pursue those portions of issues, it 
may permit the defaulted party .to assist it by participating in questions 
the Board pursues. 

TECHNICAL ISSUES DISCUSSED 

Quality assurance (intimidation of inspectors) 
Quality assurance (pranks played on inspectors) 
Plug welds .' . 
Downhill welding. 

MEMORANDUM AND ORDER 
(Reconsideration of Order of September 23, 1983) 

~. [The parties are prohibited from informing anyone about the existence 
or content of this Memorandum and Order prior to 12 noon Eastern 
Daylight Savings Time, October 25.] 

The Staff of the Nuclear Regulatory Commission (stam and Texas 
Utilities Generating Company, et al. (applicant) have moved for 
reconsideration of our Order of September 23, 19831 on the ground that 
we have committed clear errors.2 . 
. Both staff and applicant request that we discontinue our informal 
pursuit 'of the Emergency Planning contention, arguing that we either 
should declare a sua sponte issue or should abandon our interest. In this 
instance, we conclude that they are correct. Although Boards may, in 
our opinion, make inquiries designed to inform them whether or not to 
pursue sua sponte issues, this authority is of limited scope. When the 
Board's concern substantially burdens the parties, it must declare a sua 
sponte issue or abandon its concern.3 Consequently, we requested 

1 LBP.83.60, 18 NRC 672 (1983) (Challenged Order). 
2 Both motions were filed on October 6, 1983, pursuant to our Order authorizing such motions for 

"clear errors of fact or law." 
3 Texas Utilities G~n~,ating Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI·81·36, 14 

NRC 1111 (1981). 
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limited oral argument from the parties to provide us· with a basis for 
deciding whether or not to declare a sua sponte issue. Then, at the 
conclusion of oral argument, we determined that the review to be 
conducted by the Federal Emergency Management Agency is of 
sufficient scope so that we will not now declare emergency planning to 
be a sua sponte issue.4 

With respect to other issues, only applicant objects. In each -instance 
we have reviewed its objections. In some cases, we recognize that we 
have made an error in our analysis of the record. 

I. BOARD INVOLVEMENT IN DEFAULTED ISSUES 

We are not persuaded by applicant's arguments on this issue. Within 
the scope of an admitted contention, the Board is not just an umpire 
calling balls and strikes. We must assure that relevant and material 
evidence bearing on the admitted contention is sufficiently well 
developed so that we can prepare a reasoned decision resolving the 
issues before us.' In this case, we have sworn testimony concerning an 
admitted contention about quality assurance deficiencies; the Board 
must be satisfied that the allegations in this testimony have been 
adequately answered. Furthermore, in light of our conclusion that we 
are properly concerned about the completeness of the record, there is no 
reason that we are required to bar intervenor from helping us to pursue 
our interest.6 

II. PROTECTIVE COATINGS 

In general, we do not find that applicant's arguments demonstrate 
clear error. Applicant merely has another view of the evidence. Our 
reasons for concern about the "nit-picking" meeting are expressed 
adequately in the challenged order.' We did, however, err in reaching a 
conclusion about the effect of the "nit-picking" meeting on the workers. 

4Tr. 8905-06, 8909. The Board is satisfied with FEMA's response, on Tr. 8909, concerning lIS review 
of the training of the county judge. Note that at Tr. 8905, line 7, the word "plant" should be changed to 
"Staff." 
'See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 

741, 751·52 (1977); South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), 
ALAB·663, 14 NRC 1140, 1163 (1981). We consider this such a basic principle governing our 
proceedings, that we did not think it necessary to provide these citations In our previous opinion. 
6 Challenged Order, 18 NRC at 679·80. 
71d. at 681·83. 
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There is no evidence from which we can conclude that the "nit-picking" 
meeting adversely affected the performance of individual inspectors. 

III. ,HARASSMENT OF QUALITY ASSURANCE INSPECTORS 

Applicant is correct in pointing out our clear error in including that 
"locking up" of inspectors among the list of "pranks." It is clear from 
the context of the remark that the allegation was limited to Mr. 
Hamilton's statement that whenever a quality assurance inspector found 
a deficiency, the craft person involved would request a second inspector. 
Thus, the inspector's time would be used inefficiently or, in the words 
of the witness, the inspector would be "locked Up."8 This was not a 
prank or harassment. However, this unrebutted evidence clarifies the 
relationship between the craft personnel and quality inspection 
personnel and helps to explain the context in which "pranks" should be 
interpreted. . 

Applicant also has persuaded us that there is ambiguity in NRC 
Exhibit 206 at VII-4 concerning the extent to which applicant's 
management (and the affiliated management of Brown & Root) has 
taken aggressive action to counteract inspector intimidation. Since this is 
the subject of an ongoing investigation, we rescind oUf previous finding 
and will await further testimony if we should find it necessary to draw a 
conclusion on this maUer.9 

IV. DISMISSAL OF MR. HAMILTON 

Applicant's first major point, that the Board raised the question of the 
'motivations for firing Mr. Hamilton by itself, is patently incorrect. 
Applicant tells us, without record citations, that the issues that were 
framed and litigated did not include this question. However, the 
testimony of Mr. Hamilton includes allegations that others were 
engaged in the same conduct and were not fired and that applicant's 
normal procedures for firing people were not followed. to 

8 CASE Exhibit 653 at 37-38. 
9 In an unpublished Memorandum issued today, the Board has established a procedure to verify the 

adequacy of the construction of Comanche Peak apart from the adequacy of the quality assurance 
program. The Board may accept testimony on the current state of Comanche Peak in lieu of further 
evidence concerning quality assurance matters. 
to See Applicant's Motion for Reconsideration, October 6, 1983 at 22-31 for record citations in which 
these matters were discussed. 
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Applicant has, however, brought two factual issues more clearly into 
focus., Although it could have provided us with a full factual discussion 
in its Objections to our Proposed Decision, we believe that the 
importance of the matter requires us to extend applicant this additional 
chance to clarify our thinking. 

Applicant argues that all the individuals who were dismissed for 
refusing to work in an allegedly unsafe area were aware that they would 
be subject' to termination. II This is' correct. It also argues that the 
evidence demonstrates that one of the individuals who did not "walk 

, the rail". was never asked to do SO.12 This also is correct. 
However, applicant incorrectly argues that the policy of firing people 

for refusin'g to do tasks was "consistently applied." The evidence shows 
that one person who was available to "walk the rail" was never asked to 
do so. There is no explanation in the record of why this should occur. 
There also is testimony that one of the' individuals on the night shift 
refused to conduct an inspection and was not fired. \3 Although this is 
\Veak evidence, being hearsay, it is nevertheless evidence and it was 
within applicant's ability to come forward to rebut it or to provide 
'reasons for being unable to obtain rebuttal testimony. , 

Applicant misapprehends our conclusions on safety. We do not find 
that Mr. Hamilton's safety fears were correct. The Occupational Health 
and Safety Administration (OSHA) found otherwise; and other of 
applicant's employees worked in the same area. However, applicant has 
not explained why it did not ask one of the day-shift workers to perform 
the work; nor has applicant explained why it did not fire one of the 
night-shift workers who' did not perform the 'work. Furthermore, the 
description of the area makes it clear that Mr. Hamilton had real fears, 
whether or not an objective determination would find that the area was 
sufficiently safe. 

We do not consider changes in personnel or the passage of time to be 
reasons to disregard Mr. Hamilton's previous employment history in 
reaching a conclusion about why he was fired. The "nit-picking" 
meeting, the removal of the authority to fire l4 and applicant's 
willingness to ignore complaints about "pranks" all are background 

II CASE Exhibit 653 at 8. 
12 CASE Exhibit 653 at 10. 
13 Applicant's Motion for Reconsideration at 23 does not dispute this state of the record. 
14 We reject applicant's unproven suggestion that an applicant opposed to quality assurance necessarily 
would rejoice over the firing of quality assurance personnel. Set Applicant's Motion for 
Reconsideration at 30. Reductions In force would not necessarily result from the firing or 
non-conscientious quality assurance people. Unless quality assurance work Is completed, particularly ror 
hold points, the pace or the craft's work may be slowed. Furthermore, the NRC staff Is alert to 
appropriate staffing levels, and reductions in rorce could invite unwanted regulatory attention. 
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relevant to Mr. Hamilton's dismissal. The fact that Mr. Hamilton had 
been assigned to a new supervisor just three days before his dismissaps 
also is relevant and unexplained, although we did not give this fact 
sufficient weight until we reviewed the record in response to the Motion 
for Reconsideration. Together, we consider that a preponderance of the 
evidence shows that Mr. Hamilton's aggressive concern for quality 
assurance was part of the reason he was discharged.16 

V. NEAR WHITE BLAST 

Applicant has found an error in the Board's findings o'n this point. 
The testimony was that Mr. Brandt, Mr. Foote and Mr. Cummings 
changed procedures for quality assurance in September or October of 
1981.J1 Consequently the challenged order was incorrect in finding that 
the procedures were in effect during an "extended" period of time. 

However, those procedures, which apparently were defective, were in 
effect for about three months during the period when Mr. Hamilton 
worked for applicant. Applicant's reliance on CCP-30, Revision 10, does 
not demonstrate otherwise. 

We will subsequently consider whether applicant's follow-up 
inspection of protective coatings provides adequate assurance 
concerning the safety of coatings that were installed during the period of 
deficiency. 

VI. WESTINGHOUSE COATINGS 

Testimony of a trained quality assurance inspector concerning the 
appearance of paint and its inability to pass an adhesion test, is adequate 
to raise a prima Jacie case. There needs to be some follow-up inspection 
to ascertain the truth and generality of this testimony. Mr. Hamilton's 
failure to write an NCR on this item is not dispositive since it apparently 
was not within the scope of Mr. Hamilton's responsibilities. Based on 
the Hamilton testimony and our findings about the Atchison firing, we 
conclude that Mr. Hamilton thought that such an NCR would not have 
been welcome. 

IS CASE Exhibit 653 at 8. 
16 That Mr. Hamilton was not instructed to fire people for identifying deficiencies (CASE Exhibit 653 at 
46) does not persuade us that less direct means to the same end were not attempted. We note that Mr. 
Hamilton's allegations about Daniel Hash (!d. at 20) and about the careless attitude of Richard Dendy 
(!d. at 22·23) have never been answered. 
17 CASE Exhibit 653 at 18. 
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VII. DEMEANING OF A PERSON'S CHARACTER 

Applicant has objected18 to language in our opinion concerning its 
treatment of "vague" complaints and of complaints made by persons of 
questionable credibility,19 However, applicant incorrectly interpreted 
these remarks to relate to Mr. Hamilton. They do not. 

In the referenced section of our opinion, we were critical of applicant 
for its incomplete responses. We were critical of applicant because it did 
not respond adequately to what it described as the "vague" allegation of 
Mr. Hamilton. In addition, we noted that at times applicant has 
demeaned the character of a witness - here we refer primarily to Mr. 
Stiner - and has refused to answer the allegation. This we consider 
incorrect. . 

We do not find any error in this passage of our opinion. 

VIII. PLUG WELDS 

Here applicant argues, without any record citation either in the 
motion for reconsideration or in the applicant's Objections, that the 
welds in question were cosmetic. This undocumented allegation is 
inconsistent with applicant's previous position that it inspected each of 
the plug welds after they were completed.2o It is also inconsistent with 
Mrs. Stiner's testimony expressing concern that there was no hold point 
on plug welds. 21 Her testimony, as a qualified welder, indicates her 
belief that these welds were not merely cosmetic and that they required 
inspection prior to the completion of the welds. 

If applicant can now demonstrate, on a weld-by-weld basis, that 
individual "plug" welds are cosmetic or that an engineering analysis 
demonstrates that affected pipe supports meet code standards regardless 
of the strength of the welds, it may submit evidence to that effect. 
Otherwise, applicant may propose appropriate remedial action. 

IX. DOWNHILL WELDING 

Applicant objects primarily on the ground that we did not give enough 
weight to Mr. Brandt's testimony. That is hardly clear error. However, 

18 Footnote 21 to its motion. 
19 Challenged Order at 687. 
20 Applicant's Objections, August 27, 1983 at 47-48. 
21 CASE Exhibit 667 at 30. 
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we have read and considered applicant's arguments. We are not 
persuaded. We do not have sufficient evidence to conclude, by a 
preponderance of the evidence, that there are no improper downhill 

,welds at Comanche Peak. 
Mr. Brandt's position as Non-ASME QA/QC Supervisor gives him 

the responsibility of knowing whether downhill welds have been made 
in violation of procedures. However, Mr. Brandt is just one person 
supervising many. We are not persuaded of the sufficiency of his 
testimony without knowing the extent of his personal observations and 
the nature of his attempts to ascertain the accuracy of the Stiner 
testimony. In this regard, we reiterate our concern that Mr. Brandt is an 
employee of the applicant and that we are properly applying established 
principles of evidence in noting that he has an interest that affects the 
credibility of his testimony. 

X. WELD ROD CONTROL AND UNSTATED 
MANAGEMENT DIRECTIVE 

There is no clear error alleged with respect to our findings on weld 
rod control or on an unstated management directive. We consider 
applicant's comments to be in the nature of.a differing view of the 
evidence. 

XI. MATERIAL MISSTATEMENT 

Applicant alleges that the Board made an error of fact or law 
concerning its findings that Applicant's FSAR contains a "material false 
statement" about rock overbreak. Although our use of applicant's 
definition of misrepresentation22 to analyze the cited FSAR section does 
not correct our initial impression about this issue, we are persuaded that 
the FSAR text and accompanying figures are sufficiently thorough that 
there is no ground for questioning applicant's "seriousness" in pursuing 
its application in a thorough and honest fashion. Hence, we consider any 
possible misrepresentation to be a technical matter that has no influence 
on the license application and is therefore beyond our jurisdiction. 

22 Applicant's Motion for Reconsideration at 45. 
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XII. THE "FEELING" AT THE HEARING , :fI ;,' 
. ,t·., 'j 

Applicant argues in one instance that there was a clear feeling at the 
Hearing that it had won on a particular point. It states that it was 
apparently deprived of this point because of the change in the Board. 

We do not know how to evaluate this claim. Many a time in ! hearing, 
a judge thinks he knows the way the evidence points. Then it comes 
time to deliberate upon the facts, considering the findings of the parties. 
At that time, previous bets are ofT. 

Whatever may have been the feeling at the hearing, this Board has 
deliberated on the facts of record and has done its best to resolve the 
issues before it in a fair, objective manner. We do not consider it 
relevant to speculate about whether the previous Board members would 
have agreed. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 25th day of October 1983, 

ORDERED ", ,: 
That Texas Utilities Generating Company, et al. 's Motion for 

Reconsideration is denied, except to the extent that it is granted within 
the text of the accompanying memorandum. In particular, the Board has 
determined that it will not pursue the emergency planning issue. 

Applicant shall: (1) conduct an inspection of a sample of 
Westinghouse coatings and report the result of the inspection to the 
Board; (2) submit further evidence concerning plug welds or shall 
propose an appropriate response to the Board's concerns; and (3) 
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submit further testimony or proposals in response to other adverse 
findings in our September 23, 1983 Memorandum and Order. 

" 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan (by PPB) 
ADMINISTRATIVE JUDGE 

Kenneth A. McCollom (by PPB) 
ADMINISTRATIVE JUDGE 
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CONSUMERS POWER COMPANY 
(Midland Plant, Units 1 and 2) October 28, 1983 

The Licensing Board reconsiders and affirms a prior bench ruling in 
which it found that the attorney-client privilege is available to protect 
the substance of a meeting which was attended by one attorney and offi
cers of two corporations with certain shared interests in acquisition of an 
NRC operating license for the Midland plant. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

To claim the attorney-client privilege, it must be shown that: (1) the 
asserted holder of the privilege is or sought to become a client; (2) the 
person to whom a communication was made (a) is a member of the bar 
of a court, or his subordinate and (b) in connection with the communi
cation is acting as a lawyer; (3) the communication relates to a fact of 
which the attorney was informed (a) by his client, (b) without the pres
ence of strangers, (c) for the purpose of securing primarily either (i) an 
opinion of law or (ij) legal services or (iij) legal assistance in some legal 
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proceeding, and not (d) for the purpose of committing a crime or tort; 
and (4) the privilege has been (a) claimed and (b) not waived by the 
client. United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 
358-59 (D. Mass. 1950). 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

The attorney-client privilege was not waived by presence of third per
sons at a meeting between client and attorney, where ,the situation in
volved representatives of two joint clients seeking advice from the attor
ney of one such client about common legal problems. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE: 

Protection of the attorney-client privilege was not waived as to the 
substance of a certain meeting by revelation of the date of the meeting, 
its attendees, its purpose and its broad general subject matter. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

The attorney-client privilege is available to protect communications 
made at a meeting the primary purpose of which was the receipt of legal 
advice, even if some commonly known factual matters were included in 
the discussion, or incidental non-legal advice was exchanged. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

The Licensing Board will not infer that advice provided by an attorney 
at a certain' meeting with his client was of a non-legal (hence, 
unprivileged) nature where: (1) an affidavit by the client states that 
the purpose of the meeting was the receipt of legal advice; and (2) no 
showing is made which would provide a basis to infer that the attorney 
would have been or was consulted in any role other than that of legal 
advisor. 

RULES OF PRACTICE: DISCOVERY; PRIVILEGE 

Where legal advice is sought from an attorney in good faith by one 
who is or is seeking to become a client, the fact that the attorney is not 
subsequently retained in no way affects the privileged nature of the com
munications between them. 
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MEMORANDUM AND ORDER 
(Reconsidering and Affirming Order Upholding 

Attorney-Client Privilege) 

This Memorandum and Order considers the "Motion to Reconsider 
Order Upholding Attorney-Client Privilege Protection for November 
24, 1982 Consumers-Bechtel Meeting" ("Motion'to Reconsider") filed 
by Ms. Mary Sinclair, an Intervenor in this proceeding, on August 12, 
1983. The subject ruling was one which we made from the bench on 
July 29, 1983, in which we held thanhe attorney-client privilege was 
available to protect the substance of a meeting attended by Mr. Gerald 
Charnoff (an attorney associated with a Washington, D.C., law firm), 
Mr. James Cook (a Vice President of Consumers Power Company -
"CPC") and certain unnamed employees of the Bechtel Power 
Corporation. Upon reconsideration, we have determined that our prior 
ruling was correct and should be reaffirmed. 

I. BACKGROUND 

During the hearing session on June 29, 1983, Ms. Sinclair que~iioned 
a panel of witnesses about some handwritten notes regarding a meeting 
which had occurred on November 27, 1982. The notes (admitted into 
evidence as Sinclair Exh. 6) had been prepared by panel member Roy 
Wells (Executive Manager, Midland Project Quality Assurance 
Department), and had been' obtained by Ms. Sinclair and Ms. Barbara 
Stamiris, another Intervenor, through discovery. At the bottom of the 
fourth page of the notes appeared the following, in substance: 

BechteVCPCo/CharnofTmet Wednesday [November 24,1982] @ GAP; 

Enlisted Nuclear Lobbyist to keep Midland separate from Zimmer; 

Can communicate with NRC thru MAC. 

Ms. Sinclair asked panel member Wells if the parties at the November 
27th meeting had discussed the fact that Consumers had met with a Mr. 
Charnoff to discuss the Government Accountability Project (GAP); Mr. 
Wells admitted that he had made a note to that effect (Tr. 18,574). Ms. 
Sinclair questioned Mr. Wells about the subject of the November 24th 
meeting, and he indicated that he did not know what the meeting was 
about, that he had only a vague recollection of the substance of the 
meeting, but that he thought from his point of view that the meeting 
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had something to do with the fact that "the name GAP and the organiza
tion was somewhat new to us" (Tr. 18,577). 

Panel member James Cook revealed, upon questioning, that he had 
personally been present at the November 24 meeting (Tr. 18,577), but 
before the subject matter of the meeting could be further elicited the 
Consumers Power attorney raised an objection upon the ground of 
attorney-client privilege. The Intervenors challenged the applicability of 
. the privilege for reasons that: 

1. Mr. Charnoff did not represent Mr. Cook, nor Consumers 
Power Company; 

2. any privilege was waived because two entities (Consumers and 
Bechtel) had been present at the meeting with the lawyer; 

3. mention of the meeting in notes which were produced on dis
covery waived the privilege as to the meeting's subject matter. 

Tr.18,577-79. 
We decided that questions into .what went on at the November 24 

meeting were barred by the attorney-client privilege (Tr. 18,614-15). 
Our ruling was explicitly based on the Applicant's representation that, at 
the time, Mr. Charnoff was in fact working for CPC (Tr. 18,609). We 
agreed to permit the parties to file motions for reconsideration should 
they desire to do so (Tr. 18,616). 

On July 25, 1983, CPC's attorney Michael Miller wrote a letter to the 
Board. He indicated that he had reviewed the transcript portions covering 
the November 24 meeting with Mr. Charnoff. He corrected some incor
rect statements that he himself had made to the Board in connection 
with that meeting, and appended a letter (dated July 14, 1983) that he 
had received from Mr. Charnoff in which Mr. Charnoff had described 
his own recollection of the meeting in question. Mr. Charnofrs letter in
dicated that: 

1. Mr. Charnoff had attended the subject meeting; 
2. Mr. Charnoff was, and has always been, retained by Bechtel 

(not CPC) in connection with the Midland project; 
3. Mr. Cook, however, had been confused as to whether Mr. 

Charnoff was or would be retained by Bechtel, or CPC, or 
both: he had conducted himself as if Mr. Charnoff were rep
resenting CPC until some weeks later when the matter was ex
plicitly clarified to the contrary. 

Mr. Miller's letter also included several authorities for the proposition 
that where legal advice is sought from an attorney in good faith by one 
who is or is seeking to become a client, the fact that the attorney is not 
subsequently retained, or is paid no fee, by the potential client in no way 
affects the privileged nature of the communications made between 
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them. Robinson v. United States, 144 F.2d 392 (5th Cir. 1944), ajfd, 324 
U.S. 282 (945); United States v. Costanzo, 625 F.2d 465 (3d Cir. 1980); 
United States v. Ostrer, 422 F. Supp. 93 (S.D.N.Y. 1976); VIII Wigmore, 
Evidence § 2303 (McNaughton Rev. 1961). :. 

At the hearing session on July 29, 1983, we considered the contents 
of Mr. Miller's letter. In light of the cases cited therein, and of Mr. Char
noIT's statements to the effect that Mr. Cook had been the victim 'of a 
good faith misunderstanding as to Mr. CharnoIT's representation of 
CPC, we found that a valid attorney-client relationship had arisen be
tween Mr. Cook and Mr. Charnoff for purposes of the privilege (Tr. 
19,584). 

The authorities presented by Mr. Miller dealt only with the applicabili
ty of the privilege; at the time of our ruling, the issue of waiver had not 
been addressed by either party. (The Miller letter had been in the hands 
of the Intervenors for only one day prior to the July 29 hearing; they 
had had no chance to respond to any' of the legal allegations made 
therein.) We agreed that we would entertain a motion to reconsider our 
ruling upholding the privilege, and would accept further briefing, partic
ularly upon the waiver aspects (Tr. 19,584). 

Ms. Sinclair filed her "Motion to Reconsider" o~ August 12, 1983. 
CPC's "Response" was filed on September 2, 1983. Attached thereto 
was an affidavit by Mr. Cook which indicated that he had met with Mr. 
Charnoff and certain executives of Bechtel Power Corporation on 
November 24, 1982, and that the purpose of the meeting had been to 
seek Mr. CharnoIT's legal advice in connection with obtaining operating 
licenses for CPC's Midland plant. 

II. ISSUES PRESENTED 

To claim the attorney-client privilege, it must be shown that: (1) the 
asserted holder of the privilege is or sought to become a client; (2) the 
person to whom a communication was made (a) is a member of the bar 
of a court, or his subordinate and (b) in connection with the communi
cation is acting as a lawyer; (3) the communication relates to a fact of 
which the attorney was informed (a) by his client, (b) without the pres
ence of strangers, (c) for the purpose of securing primarily either (i) an 
opinion of law or (i0 legal services or (iii) legal assistance in some legal 
proceeding, and not (d) for the purpose of committing a crime or tort; 
and (4) the privilege has been (a) claimed and (b) not waived by the 
client. United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 
358-59 (D. Mass. 1950). 
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Our ruling that Mr. Cook's good faith mistaken belief regarding Mr. 
Charnoffs representation of CPC places him within the definition of 
"client'~ for purposes of point (1) of the United Shoe Machinery test re
mains unchallenged. Nor is any question raised with respect to point 
(2). However, Ms. Sinclair asks us, in essence, to revise our ruling be
cause of alleged failure of the situation at the November 24 meeting to 
pass muster under points (3) and (4) of the test. 

She would have us deny the protection of the privilege because: 
1. The presence of third parties (the unnamed Bechtel personnel) 

at the meeting between Messrs. Charnoff and Cook served to 
destroy the confidential nature of the communications made 
there, thus waiving the attorney-client privilege. . 

2. The revelations already made regarding this matter -
(1) Mr. Wells' notes from the November 27, 1982, meeting; 
(2) Mr. Wells' testimony at the hearing on June 28, 1983; 
andlor (3) Mr. Charnofrs letter - were disclosures substantial 
enough to effect waiver of the privilege as to the entire discus
sion on November 24 on the subject of GAP. . ' 

3. The communications made at the meeting were not for the pur
pose of securing an opinion of law, legal services or advice, 
and hence those communications fall outside the ambit of the 
privilege. 

III. DISCUSSION 

1. The attorney-client privilege exists to promote freedom of consulta
tion of legal advisors by clients. VIII Wigmore, Evidence § 2291, p. 545 
(McNaughton Rev. 1961). Clients must be able to engage in frank and 
open exchanges with their attorneys, without fear that the substance of 
the discussion will be revealed to third parties. The privilege assumes 
that the communications between client and attorney are made with the 
intention of confidentiality; the reason for prohibiting disclosure ceases 
if it becomes apparent that the client did not desire confidentiality, or if 
confidentiality is violated by a disclosure. One circumstance in which it 
is considered apparent that a communication is not a "confidential" one 
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is when it is made in the presence of third persons who are not agents of 
the attorney or the client. VIII Wigmore, Evidence § 2311, pp. 599-603. 
Ms. Sinclair argues that because the unnamed Bechtel personnel at the 
November 24 meeting were such unrelated third parties, the privilege is 
waived. 

The general rule to the effect that the presence of third parties de
stroys the privilege has numerous exceptions. One such exception is the 
"joint defense" or "common interest" exception. The attorney-client 
privilege is recognized for joint conferences between two or more clients 
and their attorneys when communications are made by the client to his 
attorney or to an attorney representing another client in a matter of 
"common interest" (see 2 J. Weinstein, Evidence' 503(b)[06] at 
503-60 (1982». 

Each case cited by Ms. Sinclair for the proposition that no ','common 
interest" exception applies here is readily distinguishable from the issue 
now before this Board. In one (Magna/easing, Inc. v. Staten Is/and Mall, 
76 F.R.D. 559 (S.D.N.Y. 1977» the court used "joint defense" 
language, but found the attorney-client privilege was not available be
cause the 'document in question was not a "communication." In the 
others l no reasonable excuse for the involvement of a third person in 
the communication, and/or basis for believing the communication 
would be held confidential, was shown. 

We are more persuaded by a case discussed in CPC's "Response," 
United States v. McPartlin, 595 F.2d 1321 (7th CirJ, cert. denied, 444 
U.S. 833 (1979). In that case, the two individuals involved did not par
ticipate in a joint defense, but in fact had raised antagonistic defenses to 
the criminal charges against them. Yet the particular communications 
the privileged nature of which was at issue concerned a matter of mutual 
importance - both defendants had a common interest in discrediting 
the testimony of a certain witness. That court found that the communica
tions made between these two defendants and their attorney were pro
tected by the privilege.2 

lin Fe Grand Jury Subpoena Deuces Tecum Dated November 16. 1974. 406 F. Supp. 381 (S,D.N.Y. 1975); 
United States v. Cariello. 536 F. Supp. 698 (D. N.J. 1982); Government o/the Virgin Islands v. Joseph. 68S 
F.2d 8S7 (3d Cir. 1982); United Statesv. Melvin. 6S0 F.2d 641 (Sth Cir. 1981). 
2 The McPartlin court relied heavily upon Proposed Rule of Evidence S03 and the Advisory Commit· 
tcc's notes thereto [46 F.R.D. 161,249·51 (1969» in reaching its broad construction of the scope of the 
privilege. In so doing, that court noted that although the provision of the Proposed Rule which it utilized 
was rejected by the Congress in favor of a more general "to be governed by the principles of common 
law" approach, the recommendations made by the Advisory Committee and approved by the Supreme 
Court "are a useful guide to the federal courts in their development of a common law of evidence." 
United States v. McPartlin. supra. 595 F.2d at 1336·37. See Hunydee v. United States. 3SS F.2d 183 (9th 
Cir. 1965) for a broad application of the common interest exception made prior to publication of the Pro
posed Rules. 
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Here we have the situation of two joint clients, CPC and Bechtel, 
meeting with an attorney. Although there is undoubtedly the possibility 
of future differences of opinion or even litigation between these tw"o 
entities, that is irrelevant to. their reason for consulting with Mr. Char
noff - to acquire advice regarding a common legal problem. (CPC's 
"Response" offers Bechtel's contractual obligation to assist Consumers 
in obtaining licenses for the Midland plant as one such common legal 
interest, and the possible shared liability of both entities for intentional 
misstatements made by Bechtel as another.) 

2. Ms. Sinclair argues that Consumers has waived the privilege by its 
revelation of a sufficiently detailed description of the nature and sub
stance of the meeting. She cites three specific instances: 

1. the notes of the November 27, 1982 meeting, obtained 
through discovery - which include a one-line statement that a 

. meeting occurred on November 24, that the attendees were 
Charnoff, Consumers and Bechtel, and that the subject matter 
was, apparently, GAP; 

2. the testimony of Mr. Wells during the June 29, 1983, hearing 
session - from his statements, it may be inferred that the pur
pose of the November 24 meeting was to educate Mr. Cook on 
GAP, since he was unfamiliar with that organization; 

3. a statement in Mr. Charnoff's letter to Mr. Miller of July 14, 
1983 - Mr. Charnoff described the subject matter of the 
November 24 meeting.as "GAP's involvement in connection 
with QA related matters at Midland." 

Ms. Sinclair would have us find that the above revelations state a suffi
ciently detailed description of the nature and substance of the meeting 
to waive any privilege as to that meeting. 

To place Ms. Sinclair's argument in the proper light, we must go to 
the purpose of the rule which requires waiver of the attorney-client privi
lege once a portion of the substance of a communication is revealed. 
Wigmore says that when the conduct of the holder of a privilege 
"touches a certain point of disclosure, fairness requires that his privilege 
shall cease whether he intended that result or not. He cannot be 
allowed, after disclosing as much as he pleases, to withhold the 
remainder." VIII Wigmore, Evidence § 2327, p. 636 (McNaughton Rev. 
1961). Further, "the client's offer of his own or the attorney's testimony 
as to a specific communication to "the attorney is a waiver as to all other 
communications to the attorney on the same matter. This is so because 
the privilege of secret consultation is intended only as an incidental 
means of defense, and not as an independent means of attack .... " Id. 
at 638. In other words, the purpose of the rule-waiving privilege as to 
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the whole upon partial disclosure is to prevent the urifairness of allowing 
a party to reveal whatever portions of a privileged communication he be
lieves will serve his ends, while sheltering the rest behind the protection 
of attorney-client privilege. See Duplan Corp. v. Deering Milliken, Inc., 
397 F. Supp. 1146 (D. S.C. 1974). Courts have read the scope of the 
waiver narrowly, to foster the free disclosure that is the goal of the 
attorney-client privilege, while protecting against misuse of the privilege 
to distort or mislead. IBM v. Sperry Rand Corp., 44 F.R.D. 10, 13 (D. 
Del. 1968). I. 

Ms. Sinclair has shown us no case wherein release of the general sub
ject matter of a communication, without more, has been held sufficient 
to invoke waiver. It is difficult to see how such revelations as the time, 
place and broad general subject - without even a hint of the factual mat
ters considered or advice exchanged - could work unfairly to create 
misconception in the minds of th'e other parties. We find that there has 
been no waiver of the privilege by the disclosure of the information that 
has been released here. 

3. A further line of reasoning presented in Ms. Sinclair's motion is 
that the character and content of the communications exchanged at the 
November 24 meeting places those communications outside the 
privilege. She presents two theories: (I) that most of what was said at 
the meeting was factual matter derived from outside sources; and (2) 
that Mr. Charnoff was actually providing business or other non-legal 
advice to Mr. Cook and the Bechtel personnel. 

Ms. Sinclair argues that "the particular communications which 
Consumers seeks to shield, whether they be from Mr. Charnoff to Mr. 
Cook or from Mr. Cook to Mr. Charnoff, have not been shown to be 
confidential. In fact, every indication on the record is that the communi
cations are information derived from the public record and history of the 
Zimmer and Midland proceedings" ("Motion to Reconsider" at 7).' 

Virtually all consultations between attorneys and their clients involve 
the discussion of facts discoverable from other sources: what has been 
done, not done, etc., the underpinnings of most legal conflicts. It is not 
the facts that are privileged, it is the communication - the give-and-take 
exchange' of facts, ideas and advice whose facilitation lies at the core of 
the purpose of the attorney-client privilege) In view of Mr. Cook's 
affidavit, in which he indicates that the purpose of the November 24 
meeting was to obtain Mr. Charnoffs legal advice, we are not prepared .. . 

3 Note the approach to the differentiation between facts and communications taken in United States v. 
ArnofJ. 466 F. Supp. 8SS (S.D.N.Y. 1979). 
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to find that the information conveyed at that meeting was nothing more 
than a recitation of publicly .known factual matters. 

Ms. Sinclair also argues that the privilege is not available for the 
November 24 meeting because the advice given was not legal advice, 
but was apparently, "about political, business, or perhaps public relations' 
[sic] strategies to be used vis-a-vis GAP" ("Motion to Reconsider" at 
10). 

We agree that the attorney-client privilege is inapplicable to communi
cations where an attorney provides non-legal advice. 'Indeed, we have so 
held in this proceeding, where we found that one of CPC's attorneys 
serving on a company task force was developing information of a non
legal nature. Memorandum and Order" dated April 5, 1983 
(unpublished). However, there is no showing on this record, nor can we 
find any basis to infer, that Mr. CharnotT would have been or was con-' 
suited in any role other than that of legal advisor. Ms. Sinclair engages 
in speculation without foundation. 

The cases cited by Ms. Sinclair on this point are inapposite: they deal 
mainly with applicability of the privilege to communications with patent 
attorneys, who courts have often found do not "act as lawyers" in the 
performance of certain of their typical duties. See American Cyanamid 
Co. v. Hercules Power Co., 211 F. Supp. 85, 89-90 (D. Del. 1962); Zenith 
Radio Corp. v. Radio Corp. oj America, 121 F. Supp. 792 (D. Del. 1954). 
Another example of a situation in which an attorney might be found to 
have been advising in a non-legal capacity is where the attorney is also a 
partner in a business deal with his putative client. See 2 J. Weinstein, 
Evidence § 503 (a) (2) [01]. No comparable situation is present here. 

We stress again that Mr. Cook's affidavit, made under oath, reveals 
that the purpose of the meeting was, in fact, the receipt of legal advice. 
Even if some non-legal considerations were exchanged, so long as the 
meeting was devoted primarily to legal advice, the entire contents there
of are protected by the privilege. Barr Marine Products Co. v. Borg
Warner Corp., 84 F.R.D. 631, 635 (E.D. Pa. 1979); United States v. 
United Shoe Machinery Corp., 89 F. Supp. 357, 359 (D. Mass. 1950). 

In view of the above, we hold that the protections of the attorney
client privilege are available for the meeting of November 24, 1983, and 
that the privilege has not been waived. Therefore, it is, this 28th day of 
October 1983, 

ORDERED 
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That, l upon reconsideration, the prior order of this Board upholding 
the attorney-client privilege in connection with the November 24, 1982 
Consumers-Bechtel meeting is affirmed. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 
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· Cite as 18 NRC 1105 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

James P. Gleason, Chairman 
Dr. Jerry R. Kline 
Glenn O. Bright 

LBP-83-71 

In the Matter of Docket No. STN 50-483-0L 
(ASLBP No. 81-449-01-0L) 

UNION ELECTRIC COMPANY 
(Callaway Plant, Unit 1) October 31, 1983 

In this Initial Decision the Licensing Board resolves all remaining mat
ters in controversy in favor of Applicant, and authorizes the Director of 
Nuclear Reactor Regulation, upon making the requisite findings with re
spect to matters not resolved in either the Board's Partial Initial Decision 
of December 13, 1982 (LBP-82-109, 16 NRC 1826) or this Initial 
Decision, to issue to Applicant a license to operate Callaway Plant, 
Unit 1. 

EMERGENCY PLANNING: POTASSIUM IODIDE (KI) 

No specific federal regulatory requirement exists for the distribution 
of KI to any particular group of individuals: the matter is left to state 
and local officials to determine. Federal Emergency Management 
Agency guidelines provide that each state has a responsibility for for
mulating guidance to define if and when potassium iodide is to be dis
tributed for use as a thyroid blocking agent for emergency workers, insti
tutionalized persons, and the general public. 
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EMERGENCY PLANNING: POTASSIUM IODIDE 

It is not a governmental requirement that emergency response plans 
formulate protective actions for every conceivable development during a 
radiological release. Where the state has exercised its responsibility rea
sonably deciding against the distribution of KI for use by members of 
the public, that action meets current federal guidelines. 

APPEARANCES 

Thomas A. Baxter, Esq., Joseph E. Birk, Esq., for the Applicant. 

Robert Perils, Richard Goddard, for the United States Nuclear Regula
tory Commission Staff. 

Spence W. Perry, Esq., for the Federal Emergency Management 
Agency. 

John Reed, Intervenor, Kingdom City, Missouri. 

A. Scott Cauger, Esq., for the Missouri Public Service Commission. 

INITIAL DECISION 

Opinion 

. I. BACKGROUND AND DISCUSSION 

This Initial Decision concerns an application filed with the U.S. Nucle
ar Regulatory Commission (NRC) by the Union Electric Company of 
S1. Louis, Missouri (Applicant), for a license to operate the utility's 
nuclear-powered facility. The plant, Callaway, Unit 1, is located some 
ten (10) miles from Fulton, in Callaway County, Missouri. 

On December 13, 1982, this Board issued a Partial Initial Decision 
resolving in favor of the Applicant quality assurance contentions which 
had been filed and litigated by the loint Intervenors (Coalition for the 
Environment, Missourians for Safe Energy, Crawdad Alliance). The au
thority to issue an operating license was withheld, however, until the 
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Board adjudicated the outstanding matters still in controversy.' These re
maining contested issues were the subject of an evidentiary hearing on 
September 13, 1983, and are considered and resolved in this decision.2 

Witnesses for the Applicant and Staff presented written and oral 
testimony, but no direct evidence was submitted by the Intervenor or 
the other party, the Public Service Commission of Missouri. The PSC 
appeared as a representative of an interested state pursuant to 10 C.F.R. 
§ 2.715(c).J Limited appearance statements were received during the 
hearing from interested members of the public. 

The sole intervenor in the final phase of this proceeding, John Reed, 
essentially alleges in the two contentions litigated that the health and 
safety of the residents near the Callaway facility is jeopardized since (1) 
a radioprotective drug, potassium iodide (KI) has not been authorized 
for public use in local emergency response plans (Contention 6), and 
(2) messages in offsite plans are inadequate since they do not provide 
for instructions concerning thyroid blocking respiratory protection if 
prolonged sheltering becomes necessary (Contention 16). Such 
messages, in Intervenor's view, are required by NRC's.emergency plan
ning regulations.4 

There is no dispute among the parties over the use or effect of KI in 
connection with radioactive releases from a nuclear facility. The drug 
operates as a blocking agent, being absorbed by the thyroid so as to pre
vent radioactive iodine, which is carcinogenic, from accumulating in the 
gland of an exposed individual. (Board Finding 3,) The controversy over 
KI in this proceeding concerns its use in situations where prolonged 
public sheltering may occur during radiological emergencies as well as 
whether adequate alternative means exist for providing protection 
against inhalation or ingestion of radionuclides .. 

The factual setting over the prescribed use of KI is also uncontested. 
The State of Missouri, relying on federal guidance as well as its own 
evaluation of the merits and demerits of using KI, has decided against 
making the drug available for the general public. Instead, the State has 
restricted its availability to emergency workers and those confined to 

I Union Electric Co. (Callaway Plant, Unit I), LBP.82·109, 16 NRC 1826 (1982), offd. ALAB·740, 18 
NRC 343 (1983). 
2 Most of the twenty (20) contentions formulated by Intervenor, John Reed, were disposed of by 

mutual agreement of the interested parties and approval by the Board. Two (2) contentions remained 
for litigation in the proceeding. (Board's Memoranda and Orders, June 23 and July 27,1983.) 
J The Applicant's witnesses were Kenneth V. Miller, Administrator, Missouri Bureau of Radiological 

Health (BRH); Roger E. Linnemann, M.D., Radiation Management Corporation; Neal G. Slaten, 
Union Electric Company; and Donald E. Paddleford, Westinghouse Electric Corporation. The Stairs 
witnesses were David M. Rohrer,l&E (NRC) and Mary M. Carroll, Community Planner (FEMA). 
4 Intervenor's contentions are printed in full in the Appendix. . 
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institutions. (Board Findings 2, 4.) Federal guidance on this issue ema
nates from a 1982 Federal Food and Drug Administration (FDA) 
recommendation that low doses of KI should be considered for adults 
and children only when they are expected to receive a radioiodine dose 
to the thyroid gland of 25 rem or greater.5 FEMA has endorsed FDA's 
guidance and both FEMA and the NRC recommend that provisions be 
made by state and local governments for emergenc}t workers and institu
tionalized persons to receive KI for thyroid protection. Neither has 
recommended the administration of KI for public use. (Board Findings 
4 and 5. See also NUREG-0654, for Protective Response Criteria, 
J.10.e.) 

The argument in this area, however, arises from the Intervenor's in
terpretation of FDA's recommendation on the use of KI and his belief 
that prolonged periods of sheltering could become necessary. This, it is 
asserted, would require the drug's availability for public use in order to 
provide adequate protection during radiological emergencies.6 . 

Reed's reasoning, as reflected in the hearing and his proposed 
findings, but summarized here, runs along the following lines: 

1. The FDA has recommended that KI is safe and efTective for 
public consumption at a level of 130 mg per day for adults 
where a projected radioiodine dose to the thyroid of 25 rem 
might be encountered. 

2. Potential nuclear reactor accidents have been analyzed where 
large amounts of radioiodines are released in such brief periods 
of time that sheltering would be the only emergency option 
available for residents within a 10-mile plume exposure path
way emergency planning zone (plume EPZ). 

3. Projected doses of radioiodine to the thyroid from such acci~ 
dents would under such circumstances exceed 25 rem. 

4. Unless the State makes Kl available for the public within Calla
way's plume EPZ, adequate protective measures will not be un
dertaken as required by NRC regulations and criteria in 10 
C.F.R. § 50.47 (b) (10) and NUREG-0654, II.J.10.e. 

5. Messages in emergency ofTsite response plans do not provide 
adequate information on instructions for thyroid blocking or 
respiratory protection for prolonged periods of sheltering. 
(Intervenor's Contentions 6 and 16, and Proposed Findings at 
2-6.) 

547 Fed. Reg. 28,158 (1982). 
6 The Intervenor has recognized in Proposed Findings that since emergency plans now provide that KI 

will be available for emergency workers, that part of his Contention is no longer viable. Therefore, no 
further consideration of the subject is necessary, here. 
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We consider first the purport of FDA's recommendations. The Federal 
Food and Drug Administration has a responsibility to provide guidance 
on the use of drugs for protection against radioactive exposures.7 As we 
have noted, the agency issued recommendations on KI use in June 
1982.8 Thereafter, the Federal Radiological Preparedness Coordinating 
Committee9 - in implementing FDA's guidance - endorsed a federal 
policy recommending the stockpiling and distribution of KI to emergen
cy workers and institutionalized individuals. The policy recognizes that 
application of the policy resides with state and local health authorities, 
but states that distribution and use for the general population should be 
carefully evaluated against the advantages and disadvantages of such a 
program. 10 

It appears clear from the foregoing that no specific federal regulatory 
requirement exists for the distribution of KI to any particular group of 
individuals: the matter is left to state and local officials to determine. 
Irrespective of this, however, NRC regulations and NRC-FEMA criteria 
in NUREG-06S4 speak to the development of a spectrum of protective 
actions in the plume EPZ for emergency workers and the public; these 
include means of controlling radiological exposures to emergency 
workers, and consideration of the administration or use of radioprotec
tive drugs for emergency workers, institutionalized persons and the 
general population. 11 FEMA has provided guidance in this area by pub
lishing an Interim Policy Guidance on Potassium Iodide (December 
1982). That policy states the following: "Each state has a responsibility 
for formulating guidance to define if and when potassium iodide is used 
as a thyroid blocking agent for emergency workers, institutionalized per
sons and the general public. "12 The guidance calls for the submission of 
alternate plans only when states decide against the use of KI for the pro
tection of emergency workers and institutionalized persons. 

The question of KI for public use has been litigated in several other 
licensing proceedings, and state policies against such distribution have 
not been found contrary to requirements for providing adequate protec
tive measures for emergency planning purposes.13 

744 C.F.R. § 351.23(0. 
847 Fed. Reg. 28,158. 
'The FRPCC consists ofFEMA, NRC. EPA,'HHS (including FDA and PHA). DOE. DOT. DOD. 

USDA. DOC and other agencies on an ad hoc basis where needed. 
10 Carroll. rr. Tr. 2366 at 4·5. 
11 10 C.F.R. § 50.47(b)(J0) and (10; NUREG-0654.II.J.l0.e·f. 
12 Carroll. rr. Tr. 2366 at 2-4. 
J3 Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit 0, LBP·81.59. 14 NRC 1211. 
1664·70 (1981). a/rd. ALAB·697. 16 NRC 1265 (1982); Southern Cali/ornia Edison Co. (San Onofre 

(Continued) . 
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Although no specific testimony from the State of Missouri was provid
ed detailing the advantages and disadvantages which supported the 
State's decision against providing KI for public use, expert evidence was 
submitted by Applicant and the Staff detailing the reasons for adoption 
of such a policy. These covered the following: (1) In accidents where 
doses to the thyroid would be expected to exceed 25 rem (where KI 
would be necessary), residents would be evacuated and not sheltered; 
(2) uncertainty on whether the public would follow instructions to take, 
KI during its effective time period (immediately before or during plume 
passage); (3) the unknown potential of KI having harmful side effects; 
(4) the possibility of the public misusing the drug through a mistaken 
belief in its effect against all radiation doses, not just radioiodine; and 
(5) the inability to provide a timely mass distribution of the drug to the 
public. 

Intervenor Reed's efforts to counteract this evidence consisted of 
showing that through the FDA's authorization of the public sale of KI, 
the FDA had, in effect, placed a stamp of approval on the use of the 
drug for public consumption. The evidence indicates that KI in dose 
levels recommended by FDA can be purchased and that information 
regarding its use was included by the manufacturer. We must concur, 
how~ver, in the testimony of the Applicant's medical expert witness that 
there is a distinct difference between permitting a drug to be safely 
marketed, which as we understand it is FDA's role, and the government 
encouraging its use as a prophylactic agent. By allowing a drug, even of a 
non-prescription variety, to be marketed, the government does not certi
fy the safeness of the substance under all conditions. (See Linnemann, 
Tr. 2298, 2306.) 

Turning to another aspect of Intervenors' efforts in behalf of the distri
bution of KI for public use, his claim, that the possibility of fast-moving 
accidents will necessitate prolonged sheltering, requires analysis. Reed 
here supports his assertion with NRC ,study 'data found in 
NUREG/CR-0388. He cites also an EPA document that presumably 
warns that the effectiveness of sheltering is limited to two hours. 
(EPA-520/1-75-001, 1.6.3.2.) 

The unchallenged testimony submitted by Applicant's witness in
dicated that it was necessary generally to go to accidents beyond the 
design basis for offsite thyroid doses of greater than 25 rem to occur. It 
was estimated, however, that the probability of such so-called Class 9 

Nuclear Generating Station. Units 2 and 3). LBP·82·39. 15 NRC 1163. 1186 (1982). affd. ALAB·717. 
17 NRC 346 (1983); Louis/ana Power and Light Co. (Waterford Steam Electric Station. Unit 3). 
LBP·82·100. 16 NRC 1550.1567 (1982). affd. ALAB·732. 17 NRC 1076. 1094 n.25 (1983)). 

1110 



core melt accidents was less than 5 x 10-5 per year. With respect to the 
two design basis accidents where site doses in excess of 25 rem to the 
thyroid could be calculated, it was testified that these also have very low 
probabilities. In the four scenarios for fast release cited by Intervenor 
Reed, the frequencies are estimated to range from 2 x 10-6 to 1 X 10-9• 

There . was significant testimony that in the case of the great majority 
(over 90%) of core melt and containment failure sequences an adequate 
period of time would be available for evacuation. The testimony also re
flected that since the publication of NUREG/CR-0388 (1978), the Calla
way facility has been equipped with numerous systems and monitors to 
allow a prompt assessment of the plant during an accident sequence. 
This would prevent any time loss between a developing threat and notifi
cation to the public. (Paddleford, fT. Tr. 2262, at 5-12.) We conclude 
that the likelihood of an accident that would cause an exposure to the 
thyroid of 2S rem or more would be remote and one that could develop 
with sufficient speed to prevent evacuation would be even less likely to 
occur. (Board Findings 21-23.) 

Finally, for purposes of completing our review, in addressing the 
possibility of a fast-developing emergency scenario, we need to evaluate 
Intervenors' Contention 16. 14 In the event that evacuation is not 
feasible, sheltering is the recommended protective option. (Board Find
ings 12-14.) However, sheltering is viewed under such circumstances as 
a limited protection, and evacuation could be effected after passage of 
the plume. (Slaten, fT. Tr. 2268, at 7.) Plume passage is estimated to 
cover up to a three-hour time period; the usefulness of KI would be 
limited to that period since the inhalation pathway is the principal route 
of exposure to the thyroid under such conditions. (Board Finding 16.) .' 

During the hearing there was an examination of the effectiveness of 
ad hoc respiratory protective articles, i.e., handkerchief, sheets, toilet 
paper, towels, etc., and the information which should be communicated 
to residents regarding their use during an emergency. The Applicant's 
witness testified that such common household items had been shown 
through research efforts to result in substantial respiratory protection 
against radioactive particulates including radioiodines and other particles 
and in some cases vapors. (Board Findings 17-18.) Intervenor Reed at
tempted to show the difficulty, particularly for children, of breathing 
through such articles for a prolonged period of time. The Applicant's evi
dence here was designed to demonstrate that sheltering in addition to ad 
hoc measures would produce protection for three modes of exposure 
(external radiation as the plume passes, external radiation deposited by 

14 See Appendix ror fulllext orContenlion 16. 
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the plume, and inhalation from the plume) while KI could protect only 
against the inhalation mode. (Slaten, Tr. 2342-50.) 

We believe it unnecessary for the Board to attempt to evaluate and 
render an opinion on the various degrees of protection afforded by 
sheltering, ad hoc inhalation protective measures and KI. Both witnesses 
for the Applicant and Intervenor Reed attempted to demonstrate the su
periority of their recommended protective measures. The Applicant 
conceded in the end that for the release of radioiodines, the combination 
of all three - sheltering, ad hoc measures, and KI - would provide the 
most protection. (Slaten, Tr. 2349-50.) It is not a governmental require
ment that emergency response plans formulate protective actions for 
every conceivable development during a radiological release. NRC regu
lations and criteria speak only to a range of protective actions and the es
tablishment of guidelines for the choice of such actions combined with 
federal guidance.ls Here, State and local emergency plans provide for 
sheltering, with sample messages for informing the public, which can be 
expanded on as circumstances develop. (Carroll, Tr. 2390-91; Slaten, ff. 
Tr. 2268, at 14.) FEMA testified to the adequacy of the messages and in
dicated that improvements would be recommended. (Carroll, ff. Tr. 
2366, at 8-9.) 

The State of Missouri has exercised its responsibility reasonably in 
deciding against the use of KI for members of the public and that action 
meets current federal guidelines. (Rohrer, ff. Tr. 2366, at 5; Carroll, ff. 
Tr. 2366, at 6.) It is the Board's judgment that the actions undertaken 
by the State of Missouri concerning the distribution of KI for public use 
and the existing messages for sheltering during an emergency meet 
regulatory requirements. Accordingly, we find no basis in the evidence 
of this proceeding to support Intervenors' contention. 

Unresolved Safety Issues 

The Board has also reviewed StaWs evaluation of those unresolved 
safety issues (through A-49) pertinent to the Callaway plant and finds 
that (1), the Safety Evaluation Report satisfies the requirements set forth 
in Gulf States Utilities Co. (River Bend Station, Units 1 and 2), 
ALAB-444, 6 NRC 760 (1977), and (2) there is reasonable assurance 
that operation of the Callaway plant prior to the ultimate resolution of 
these issues will present no undue risk to the health and safety of the 
public. 

IS 10 C.F.R. § 50.47(b)(IO); NUREG.0654. J. 
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II. FINDINGS OF FACT 

l..In the event of a radiological accident at Callaway, the Missouri 
State Bureau of Radiological Health is responsible for directing ofTsite 
operations. The responsibility includes radiation monitoring, determin
ing the need for implementing protective actions, advising other agencies 
on actions to be undertaken, and determining individual radiation expo
sure levels and the need for decontamination. (Miller, fT. Tr. 2268, at 1.) 

2. J'he State has decided not to administer KI to the general public 
but will make the drug available for emergency workers and persons for 
whom evacuation, by State and local emergency personnel, would not 
be feasible. (Miller, fT. Tr. 2268, at 2, and Attachment 1 at B2.) 

3. The purpose for administering KI is to use it as a thyroid-blocking 
agent in a radiological emergency. When KI is used under proper 
conditions, radioiodine which is inhaled or ingested is prevented from 
accumulating in the thyroid. (Miller, fT. Tr. 2268, at 2; Linnemann, fT. 
Tr. 2268, at 2-4.) 

4. The State policy on using KI is based on available federal guidance 
and the State's understanding of the advantages and disadvantages of KI 
distribution. (Miller, ff. Tr. 2268, at 2.) 

5. The federal guidance relied on by the State for the use and admin
istration of KI is: (1) the June 1982 recommendations of the Food and 
Drug Administration (FDA) which states the risks from low doses of KI 
for. thyroid blocking in a radioactive emergency are outweighed by the 
risks of radioiodine-induced thyroid nodules or cancer at a projected 
dose to the thyroid gland of 25 rem. The FDA recommends KI doses of 
130 mg per day for adults and children above one year of age and 65 mg 
per day for children under one year be considered for those persons 
likely to receive a projected radiation dose to the thyroid gland of 25 
rem or greater; (2) FEMA has endorsed FDA's guidance on the admin
istration of KI (December 1, 1982 Interim Policy Guidance on KI) and 
both FEMA and NRC StafTs recommend that state and local govern
ments make KI available for onsite and ofTsite emergency workers and 
institutionalized persons within the plume EPZ where evacuation may 
be infeasible or difficult; (3) neither FEMA nor the NRC has recom
mended the administration of KI to the general public located within the 
EPZ; and (4) EPA has recommended, under the direction of state medi
cal officials, the use of KI as a prophylaxis for emergency workers in 
areas possibly involving radioiodine contamination. (Miller, fT. Tr. 2268, 
at 2-4.) 

6. The State Bureau of Radiological Health will provide KI for use 
by state and local emergency workers who may be required to enter the 
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EPZ when the projected dose to the thyroid is 25 rem or greater. 
(Miller, ff. Tr. 2268, Attachment 1 at 13-15.) 

7. When the projected thyroid dose from radioiodine is expected to 
reach or exceed 25 rem, the State would recommend evacuation for the 
public well before that level is reached. (Miller, Tr. 2320'> ' 

8. The effectiveness of KI as a prophylactic is directly related to the 
time at which a person is exposed to radioactive iodine and the time at 
which the drug is administered. If administered in a timely fashion (just 
prior to or just after exposure begins) KI is highly beneficial in blocking 
the entry of radioiodine into the thyroid gland. (Linnemann,. ff. Tr. 
2268, at 3-4, and Tr. 2302-05') 

9. Although there have been some reports of side effects from the 
use of KI, the incidence of such efTects in large populations is not quan
titatively known although it is likely to be quite small. (Linnemann, ff. 
Tr. 2268, at 4, and Tr. 2284-86') 

10. In numerous studies performed to ascertain biological efTects of 
radioactive iodine, there is no evidence of increased leukomogenic or 
thyroid cancer where thyroid doses were below' about 100 rem. 
(Linnemann, ff. Tr. 2268, at 5.) 

11. The Missouri State policy on the administration of KI is a sound 
approach because of the low risk of thyroid abnormalities from 
radioiodine, the potential side effects of the drug, the possibility of the 
drug's misuse and problems associated with the drug's shelf life and 
distribution. (Linnemann, fT. Tr. 2268, at 5-6, and Tr. 2284, 2305-07. 
Also see Rohrer, fT. Tr. 2366, at 4-5.) 

12. Sheltering is one of a number of protective actions for achieving 
the objective of emergency response plans: to provide dose reductions 
during a spectrum of accidents that could produce ofTsite doses in excess 
of Protective Action Guides (PAGs). (Slaten, ff. Tr. 2268, at 4-5.) 

13. Protective Action Guides have been developed to reduce to 
manageable levels decisions that must be made to protect the public in 
the event of a nuclear accident. (Slaten, fT. Tr. 2268, at 4.) 

14. Sheltering 'WOUld be particularly appropriate when there is a low
dosage airborne release or in the event of a higher release where evacua
tion is not immediately possible. (Slaten, ff. Tr. 2268, at 5.) 

15. The effectiveness of sheltering depends on such factors as meteor
ological parameters, plume dispersion, type of structure, magnitude of 
release and duration of cloud passage. (Slaten, fT. Tr. 2268, at 7.) 

16. Since there is no inhalation pathway of significance after plume 
passage, the use of KI could only be beneficial during such passage; this 
is estimated to be from 0.5 to 3.0 hours. (Slaten, ff. Tr. 2268, ,at 8.) 
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17. Ad hoc respiratory protection against radioiodine has been 
shown to be efTective through the use of common household items such 
as handkerchiefs,towels, sheets, and other materials as makeshift 
respirators. This protection would increase the inherent protection 
provided by a structure in sheltering. (Slaten, fT. Tr. 2268, at 8.) 

18. Research into the efTectiveness of ad hoc respiratory protection 
using common household items has been performed under the auspices 
of the Atomic Energy Commission and the NRC. These studies showed 
that readily available materials such as handkerchiefs could provide inha
lation filtering of potentially hazardous airborne material and substantial 
reductions in amounts of inhaled particles and to some extent certain 
water-soluble gases. The research showed that a slight wetting of the 
material could provide protection from inhalation of iodine vapors and 
no significant problems to breathing were indicated. (Slaten, fT. Tr. 
2268, at 9-13; Rohrer, fT. Tr. 2366, at 4.) 

19. Proper instruction to families on the use of ad hoc respiratory pro
tective measures is to be accomplished through pre-established 
messages over the Emergency Broadcast System. (Slaten, fT. Tr. 2268, at 
14.) 

20. Meteorological conditions which would cause a plume to move 
ofTsite rapidly would also create rapid dispersion and/or passage of the 
plume resulting in a reduced inhalation dose. After plume passage, evac
uation could be accomplished. The need for long-term sheltering of the 
general population is an extremely remote possibility. (Slaten, fT. Tr. 
2268, at 15.) 

21. The occurrence of a thyroid dose of more than 25 rem within 10 
miles of the Callaway plant is extremely unlikely. (Paddleford, fT. Tr. 
2268, at 5-8.) 

22. Analyses of low-probability potential core melt and containment 
failure sequences as well as the most likely potential accident sequences 
at reactors similar in design to Callaway show that most of these se
quences occur over a period of several hours; this provides adequate 
time to enable citizens to evacuate. (Paddleford, fT. Tr. 2268, at 4 and 
8-9.) 

23. The Callaway plant has the capability to' diagnose accidents early 
on. (Paddleford, Tr. 2268, at 11-12.) 

24. The NRC has not found a compelling reason to recommend the 
distribution of KI to members of the general public since (1) studies in
dicate the risk of fatal carcinogens from airborne plumes is greater for 
the whole body dose than for the thyroid dose; accordingly, evacuation 
or sheltering would provide more protection for the more critical efTects 
which would also reduce the thyroid dose; (2) KI might give the public 
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a false belief that they are protected from total radiation effects, rather 
than just having thyroids protected; a critical dose may be from external 
radiation or from inhalation of particulate matter and not inhaled 
radioiodine; (3) NRC is continuing studies on the use of other expedient 
measures such as dust respirators rather than thyroid blocking to protect 
the public; and (4) finding an effective means of distributing KI to the 
public so that it is available, in a timely manner, and only when needed, 
continues to be a problem. (Rohrer, ff. Tr. 2268, at 5,) 

25. It is FEMA's position that the distribution of KI to the general 
public is a matter to be decided by the State. (Carroll, ff. Tr. 2268, at 2.) 

26. Emergency workers and institutionalized persons are considered 
by FEMA to be at a different level of risk from thyroid exposure than 
the general public since they may remain in a contaminated area rather 
than being evacuated promptly. (Carroll, ff. Tr. 2268, at 3. Also see 
FEMA "Interim Policy Guidance on Potassium Iodide," (December 1, 
1982).) 

27. The Federal Radiological Preparedness Coordinating Committee 
(FRPCC), consisting of a number of federal departments and agencies, 
issued a proposed federal policy on distributing KI recommending its 
use only for emergency workers and institutionalized individuals. 
(Carroll, ff. Tr. 2268, at 3-5,) 

28. Messages containing instructions on in-house sheltering in the 
Missouri response plans are adequate given the limited guidance that 
has been provided. However, changes for their improvement will be 
recommended. (Carroll, ff. Tr. 2268, at 7-9.) 

III. CONCLUSIONS OF LAW 

The Board has considered all the evidence presented in the matters in 
controversy raised by Intervenor Reed's Contentions 6 and 16 and the 
proposed findings of fact and conclusions of law submitted by the 
parties. Those proposed findings and conclusions not adopted or ad
dressed in this decision have been found to be without merit or unneces
sary to the Board's decision. Based on a review of the entire record in 
this proceeding and the foregoing opinion and findings of fact, the Board 
enters the following conclusions of law .. 

This is a contested proceeding on an application for an operating 
license for a utilization facility. The Board has previously made findings 
of fact and conclusions of law on the matters put into controversy by 
Joint Intervenors with respect to construction defects at Callaway and 
Applicant's quality assurance program. The Board has herein made find
ings of fact and conclusions of law on the issues raised by Reed Con ten-
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tions 6 and 16. No other matters in controversy remain before the 
Board. The Board has not determined that a serious safety, 
environmental, or common defense and security matter exists. See 10 
C.F.R. § 2.760a. Other findings required to be made prior to the issuance 
of an operating license are to be made by the Director of Nuclear Reac
tor Regulation. (See id. and 10 C.F.R. § 50.57.) 

Having decided all matters in controversy raised by Joint Intervenors 
earlier and by Reed Contentions 6 'and 16 in favor of authorizing opera
tion of the facility, the Board concludes that as to the matters decided 
herein, the Director of Nuclear Reactor Regulation would be 
authorized, upon making the requisite findings with respect to matters 
not resolved in either the,Board's Partial Initial Decision and this Initial 
Decision, to issue to Applicant a license to operate Callaway Plant, 
Unit 1. 

IV. ,ORDER 

WHEREFORE, IT IS ORDERED, in accordance with 10 C.F.R. 
§§ 2.760(a) and 2.762, that this Initial Decision shall constitute the final 
action of the Commission thirty (30) days after the date of issuance 
hereof, unless exceptions are taken in accordance with section 2.762 or 
the Commission directs that the record be certified to it for final 
decision. Any exceptions to this Initial Decision or designated portions 
thereof must be filed within ten (10) days after service of the decision. 
A brief in support of the exceptions must be filed within thirty (30) days 
thereafter (forty (40) days in the case of the NRC Stam. Within thirty 
(30) days of the filing and service of the brief of the appellant (forty 
(40) days in the case of the NRC Stam, any other party may file a brief 
in support of, or in opposition to, the exceptions. 
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It is so ORDERED .. 

Dated at Bethesda, Maryland, 
this 31st day of October 1983. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

James P. Gleason, Chairman 
ADMINISTRATIVE JUDG E 

APPENDIX 

Reed Contention 6 reads as follows: 

#6. PROTECTIVE ACTIONS AGAINST RADIOIODINE (DRUGS 
AND EQUIPMENT) 

. A range of protective actions have not beeri developed for the plume 
exposure pathway EPZ for local emergency workers or the public which 
protect against direct or ingested radiation as is required by 10 C.F.R. 
Part 50, Section 50.47(b) (to) and NUREG-0654, II, J, which includes 
provisions for the use of radioprotective drugs, particularly for emergen
cy workers and institutionalized persons whose immediate evacuation 
may be infeasible or very difficult. Such provisions must include 
quantities, storage, and means of distribution (see NUREG-0654, II, J, 
e). 

A. Evacuation is considered the most protective action for members 
of the public in a radiological accident (SOP, pg. 8-4) but constraints 
and disadvantages may make it inappropriate, such as arrival of the 
plume in mid-evacuation, etc. Evacuation is a last resort (SOP, pg. 8-3). 
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B. Shelter is, therefore, the primary protective action but good pro
tection in a dwelling is limited (EPA-520/1-75-001, 1.6.3.2): 

-. shelter provided by dwellings with windows and doors closed and ventilation 
turned off would provide good protection from inhalation of gases and vapors for a 
short period (I.e. one hour or less) but would be - ineffective after about two 
hours -. 

No effective course of action is proposed for sheltering after that period. 
Use' of ad-hoc respiratory devices in lieu of other effective methods of 
preventing inhalation or ingestion of nuclides such as radioactive iodines 
for extended periods of time places health and safety in jeopardy. 

(1) Use of potassium-iodide as a protective option by residents in 
the plume exposure pathway EPZ is rejected in the proposed 
Off-site Plan, page 9-5, item I. 

(2) Potassium-iodide is not provided for optional use by lodd 
emergency workers, nor is respiratory protection that meets 
NRC standards for use in a radiological environment. 

(3) Local governments' proposed SOPs state that because of 
safety, economic and legal considerations, the decision to 
evacuate should be the protective action of last resort (see 
SOPs, Proc. #8, 4.3). Of the two options discussed in the 
SOPs, shelter and evacuation, the State has decided to evacuate 
rather than issue KI; however, shelter without the benefit of 
KI is the primary protective action to be considered in an acci
dent involving a release of nuclides from the plant. Pre-school 
children, pregnant women and all females of childbearing age 
who are advised to stay indoors (shelter mode) without KI or 
respiratory protection are subject to thyroid damage or its de
struction in themselves and/or the children in utero. 

C. The State of Missouri has refused to provide radioprotective 
drugs, i.e. prophylactic iodine, for either emergency workers or the 
general public. The Bureau of Radiological Health has decided that evac
uation is'a more feasible logistical response for protection against radioi
odine than is issue of potassium iodide (KI) (see State of Missouri 
RERP, page Bll, H.). 

(1) Radioiodines contribute significant exposure modes to whole 
body exposures, thyroid exposure and lung exposure (see 
NUREG-0654, page 18, Table 3). . 

(2) The principle inhalation dose will be from iodines and particu
late material in the plume. Due to the ability of the thyroid to 
concentrate iodine, the thyroid dose resulting from inhalation 
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of radioiodines may be several times greater than the corre:' 
sponding whole body external gamma dose that would be re
ceived (State RERP, Annex B, C.2). 

D. Selection of two options as a range of protective actions without 
including suitable protective support equipment or chemical prophylaxis 
to enhance the effectiveness of a selected option over time renders said 
option to be ineffective under the definition of the two options contained 
in the SOP, pages 8-3,8-4, and 8-5. 

E. The U.S. Food and Drug Administration has found the use of 
potassium-iodide (KI) to be safe and effective as a thyroid biocking 
agent to prevent the uptake of radioactive iodines by the thyroid glands. 
Since said Federal agency has publicly rendered such judgment on the 
use of KI, it is felt that said KI should be made an optional defensive 
measure that the general public can take in a sustained shelter situation 
to protect against thyroid damage or loss, especially in children/infants. 
Public' warnings on packages/bottles can advise of possible reactions to 
use of this drug by persons who are allergic to KI (similar to the warn
ings on cigarettes and patent medicines), if officials iue concerned about 
ingestion'ofKI bY,allergenic residents of the EPZ. 

F. NUREG-06S4, page 63, J. Protective Response, e, states: 
, , 

Provisions for the use of radioprotective drugs, particularly for emergency workers 
, and institutionalized persons within the plume exposure EPZ whose immediate 

evacuation may be infeasible or very difficult, including quantities, storage, and 
means of distribution. 

Such evaluation criteria is applicable to State and local governments and 
indicates that use of KI or similar drugs is a required criteria for a satis
factory plan (see NUREG-06S4, page 5, lines 13·15): 

FEMA and NRC regard all of the planning standards identified herein as essential 
, for an adequate r~diological emergency plan. 

G. Common sense and reason indicates that a situation such as this 
is not in the best interest of providing protection for the public health 
and safety. If a situation precluding evacuation is possible, and shelter 
phases may exceed two hours (the effective limit of homes - see SOP, 
Procedure #8, 5.1.0 and the public is to be afforded protection from 
radioiodines, KI or some other thyroid protective drug or device must 
be made available to shelterees. 
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Reed Contention 16 reads as follows: 

# 16. MESSAGES WITH INSTRUCTIONS FOR LONG-TERM 
SHELTERING 

State and local governments shall provide written messages intended 
for the public which shall include the appropriate aspects of sheltering, 
ad hoc respiratory protection, thyroid blocking or evacuation (see 
NUREG-0654, II, E.7.). Messages contained in the proposed Offsite 
Plan does not provide for instructions relating to thyroid blocking or 
respiratory protection if prolonged sheltering is necessitated. 

A. Ad hoc respiratory protective devices (handkerchief or towel 
over mouth and nose, etc.) are known to be less effective than 
filter-type respirators whose effective lifetime under use is from 2 to 3 
hours (see EPZ-5201l-75-001, Chapter I, 1.6.3.4, page 1.40, lines 13 & 
14) and shelter in buildings suitable for winter habitation (see SOP, 
Procedure #8, 5.1.1) will provide reasonably good protection for about 
two hours. Given these facts, reasonably adequate respiratory and 
thyroid protection is provided if shelter is restricted to two or three 
hours. In cases of flooding, snow and/or ice on area roads; travel in rural 
areas of all counties have been curtailed for days. In the event of an 
accident/release of nuclides, shelter must be considered necessary for as 
long as two to four days. In such circumstances, residents are placed in a 
situation wherein they cannot move out of the area and do not have 
protective options which insure their safety if they stay_ This situation 
clearly places public health and safety at risk. 

B. Instructions in the Offsite Plan and SOPs must be rewritten to 
include instructions for the provision of long-term shelter instructions 
which are available to residents who will be advised to take shelter 
versus evacuation in the event of an accident/release of nuclides at the 
plant. 

1121 





Cite as 18 NRC 1123 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

00·83·16 

OFFICE OF INSPECTION AND ENFORCEMENT 

Richard C. DeYoung, Director 

In the Matter of 

CONSUMERS POWER COMPANY 
(Midland Plant, Units 1 and 2) 

" 

, Docket Nos. 50·329 
50·330 

(10 C.F.R. § 2.206) 

October 6, 1983 

The Director of the Office of Inspection and Enforcement grants in 
part and denies in part, 'a petition submitted by Billie Pirner Garde of 
the Government Accountability Project, on behalf of the Lone Tree 
Council and others, requesting that the NRC take action with regard to 
the Midland project. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

By letter to the Nuclear Regulatory Commission (NRC) dated June 
13, 1983, Billie Pirner Garde of the Government Accountability Project, 
on behalf of the Lone Tree Council and others (hereinafter referred to 
as the petitioners), requested that, among other relief, the NRC take im· 
mediate action with regard to the Midland project. The letter was 
referred to the Director of the Office of Inspection and Enforcement for 
treatment as a request for action pursuant to 10 C.F.R. § 2.206 of the 
Commission's regulations. 

On July 22, 1983, Edward L. Jordan, Acting Director of the Office of 
Inspection and Enforcement, acknowledged receipt of the petition and. 
informed the petitioners that their request for immediate action was 
denied. Mr. Jordan noted that safety-related work at the Midland site 
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had been stopped, with the exception of certain specified activities, and 
that the NRC statTwas closely following the current activities"at the Mid
land site. Mr. Jordan further noted that Consumers Power Company had 
agreed not to proceed with implementation of a construction completion 
program until such a program had been reviewed by the NRC. The staff 
expected to be able to complete its evaluation of the request before final 
action was taken on that program. Consequently, Mr. Jordan concluded 
that "continuation of currently authorized activities at Midland should 
not atTect the staff's ability to grant the requested relief." Letter from 
Edward L. Jordan, Acting Director, Office of Inspection and Enforce
ment to Billie Pirner Garde (July 22, 1983). The staff has now completed 
its evaluation of the petition, and for the reasons stated herein, the re
quest is granted in part and denied in part. 

Issues Raised 

Petitioners requested that the following six actions be taken by the 
Commission: 

Modify the Construction Permit (Midland Nuclear Power Plant, Units 1 and 2) to 
include mandatory "hold points" on the balance·of·plant (BOP) work and incorpo
rate the current Atomic Safety and Licensing Board (ASLB or Board) ordered 
"hold points" on the soils remedial work into the Midland Construction permit 
(sic). 

Require a management audit of Consumers Power Company (CPCo) by an 
independent, competent management duditing firm that will determine the causes 
of the management failures that have resulted in the soils settlement disaster and 
the recently discovered Quality Assurance breakdown. 

Reject the Construction Completion Plan (CCP) as currently proposed, including a 
rejection of Stone and Webster to conduct the third party audit of the plant. Instead 
a truly independent, competent, and credible third party auditor should be selected 
with public participation in the process. 

Remove the Quality Assurance/Quality Control function from the Midland Project 
Quality Assurance Department (MPQAD) and replace them with an independent 
team of QA/QC personnel that reports simultaneously to the NRC and CPCo 
management. 

Increase the assignment of NRC personnel to include additional technical and in
spection personnel as requested by the Midland Section of the Office of Special 
Cases. 

Require a detailed review of the soils settlement resolution as outlined in the Supple
mental Safety Evaluation Report, incorporating a technical analysis of the implemen
tation of the underpinning project at the current stage of completion. 
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Petition at 1. The fifth issue relates to a matter of internal Commission 
organization and staffing, namely the allocation of staff to inspection of 
facilities. The stafT is expecting to augment inspection personnel availa
ble to work on Midland. However, the creation of positions within the 
Office of Special Cases is a matter that will be determined by the Com
inission budget process. For these reasons, the stafT is not considering 
this aspect of the request in this decision. 

Background 

-The Consumers Power Company (CPCo or licensee) holds Construc
tion Permits No. CPPR-81 (Unit 1) and No. CPPR-82 (Unit 2), issued 
by the Atomic Energy Commission in 1972, which authorized construc
tion of the Midland Plant. The Midland nuclear plant'is located in 
Midland, Michigan, and consists of two pressurized water reactors of 
Babcock and Wilcox design and related facilities for use iil the commer
Cial generation of electric power. 

Since the start of construction, Midland has experienced significant 
construction problems attributable to deficiencies in implementation of 
its quality assurance (QA) program. t Following the identification of 
these problems, the licensee took action to identify the cause and correct 
each problem. Steps were also taken to upgrade the Midland QA 
program. Nevertheless, the licensee continued to experience problems 
in the implementation of its quality assurance program. 

In 1980, the licensee reorganized its QA department so as to increase 
the involvement of high-level CPCo management in onsite QA 
activities. Among its other tasks, the reorganized QA department, called 
the Midland Project Quality Assurance Department (MPQAD),' was 
given the responsibility for quality control (QC) of heating, ventilation 
and air conditioning (HVAC) work in place of the HVAC contractor, 
Zack Company. 

In May 1981, the NRC conducted a special, in-depth team inspection 
of the Midland site to examine the status of implementation and efTec-

1 Significant construction problems identified 10 dale include: 
1973 - cadweld splicing deficiencies 
1976 - rebar omissions 
1977 - bulge in Ihe Unit 2 Containment Liner Plate 
1977 - tendon sheath location errors 
1978 - discovery of soil settlement problem 
1980 - Zack Company heating. ventilation. and air conditioning deficiencies 
1980 - reactor pressure vessel anchor stud failures 
1981 - piping suspension system installation deficiencies 
1982 - electrical cable misinstallations 

Several of these deficiencies resulted in the Commission taking escalated enforcement action. 
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tiveness of the QA program. Based on this inspection, Region III 
concluded that the newly organized QA program was acceptable. See In
spection Reports 50-329/81-12; 50-330/81-12. The special team did, 
however, identify deficiencies in previous QC inspections of piping sup
ports and restraints, and electrical cable installations.2 QC functions 
were further reorganized by the licensee's integration of the QC organi
zation of its architect-engineer Bechtel Power Corporation, into 
MPQAD in September 1982. This reorganization reflected the recom
mendations of the NRC staff. As part of this change, the licensee also 
undertook to retrain and recertify all previously certified Bechtel QC 
inspectors. 

Nevertheless, construction difficulties continued to be identified at 
the Midland site. An inspection conducted during the period of October 
1982 through January 1983 found significant problems with equipment 
in the diesel generator building. The subsequent identification of similar 
findings by CPCo in other portions of the plant prompted the licensee to 
halt the majority of the safety-related work activities in December 1982. 
In view of the history of QA problems at the Midland plant and the lack 
of effectiveness of corrective actions to implement an adequate quality 
assurance program, the NRC indicated to the licensee that it was neces
sary to develop a comprehensive program to verify the adequacy of 
previous construction activities and to assure the adequacy of future 
construction. In view of the licensee's performance history, such an 
effort was necessary to restore staff's confidence in CPCo's ability to 
properly construct the Midland plants. 

Consequently, CPCo discussed with the NRC the concept of a con
struction completion program which would address the concerns raised 
by the staff. These discussions were followed by a formal submittal of 
the Midland Construction Completion Program (CCP). 

The CCP is the licensee's program for the planning and management 
of the construction and quality activities necessary for its completion of 
the construction of the Midland facility. An important aspect of the CCP 
is the third-party overview, which is designed to provide additional 
assurance as to the effectiveness of the CCP. In response to comments 
from the NRC and members of the public, the CCP underwent several 
revisions. As revised and submitted by the licensee on August 26, 

2 As a result of staff discussions about the seriousness of such findings and of similar indications of defi
ciencies as identified in the Systematic Assessment of Licensee Performance Report issued in April 
1982, a special Midland Section in Region III was formed in July 1982. The Midland Section devoted in
creased attention to inspection of the Midland facility. including upgrading the QC program of the pro
ject's constructor, the Bechtel Power Corporation. 
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1983,4 the CCP includes: (I) NRC hold points; (2) the requirement 
for 100% reinspection of accessible installations; (3)' the integration of 
Bechtel's QC program with MPQAD; (4) the retraining and recertifica
tion of QC inspectors; (5) the general training of licensee and contractor 
personnel in quality requirements for nuclear work, requirements of the 
CCP, safety orientation and inspection, and work procedures; (6) the 
revision, as necessary, of Project Quality Control Instructions (PQCls); 
(7) CCP team training; and (8) an independent third-party overview of 
CCP activities. 

The CCP is divided into two phases. 'Phase 1 consists of a systematic 
review of the safety-related systems and areas of the plant. This review 
will be conducted on an area-by-area basis and will be done by teams 
with responsibility for particular systems. Phase 1 is intended to provide 
a clear identification of remaining installation work, including any neces
sary rework and an up-to-date inspection to verify the quality of existing 
work. . 

Phase 2 will take the results of the Phase 1 review and complete any 
necessary work or rework, thereby bringing the project to completion. 
The teams organized for Phase 1 activities will continue as the responsi
ble organizational units io complete the work in Phase 2. 

It should be noted that the CCP does no't include the remedial soils 
program, nuclear steam supply system installation, HV AC installation, 
and .the reinspection of pipe hangers and electrical cable. The remedial 
soils activities are being closely inspected under the conditions of the 
construction permits which implement' the Atomic Safety and Licensing 
Board's April 30, 1982, order (LBP-82-35, 15 NRC 1060) and under a 
work authorization procedure. Therefore, the staff does not consider it 
necessary to require the remedial soils activities to be included in the 
CCP. Controls over the soils work have been implemented under a 
separate program. Similarly, reinspection of the pipe hangers and electri
cal cable, were not included in Phase I of the CCP because that reinspec
tion is being done under a separate commitment to the NRC. See letters 
from' James G. Keppler, Regional Administrator, NRC Region III to 
James W. Cook, Consumers Power Company (August 30, September 2, 
1982). Nuclear Steam Supply System installation and HVAC installation 
were not drawn into question by the diesel generator building inspection. 

The staff has not developed facts to indicate that installation of these 
systems should be included in the CCP. However, these activities will 

4The Petition was apparently based upon the June 3,1983 version of the CCP. Subsequent versions of 
the CCP, as described in this decision, address a number of issues raised by petitioners. 
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be included in the construction implementation overview to be conduct
ed by the third-party overviewer. 

The CCP is designed to address the generic applicability of the prob
lems identified by the NRC's inspection of the diesel generator building. 
The objective of the CCP is' to look at the plant hardware and 
equipment, identify existing problems, correct these problems and com
plete construction of the plant. 

Consideration of Issues Raised 

1. Modification 0/ Midland Construction Permits 

Petitioners request that the Commission modify the Midland construc
tion permits in two respects: (1) require "hold points" at various 
stages of the construction completion process; and, (2) incorporate 
those hold points concerning remedial soils work previously authorized 
by the Atomic Safety and Licensing Board panel with jurisdiction over 
the Midland proceeding. 

The hold points are fundamental elements of the Midland CCP. As 
used by both the staff and petitioners, hold points refer to predetermined 
stages beyond which activities cannot proceed until authorized. Only 
when such prior work is found to 'be satisfactory will new work be au
thorized under the CCP. In this regard, the petitioners requested that 
three specific hold points be incorporated into the CCP to require NRC 
or third-party review prior to continuation of work. 

Based on their review of an early version of the CCP, petitioners as
serted that the Midland project had been detrimentally affected by the 
lack of organizational freedom for its QA staff. See Petition at 13. 
Accordingly, the petitioners requested that a hold point be incorporated 
into the CCP whereby the success of the proposed program for the re
training and recertification of QA/QC personnel would be evaluated 
before any actual work was authorized under Phase 1 of the CCP. [d. at 
13, 15. Subsequent 'to its initial discussions with the staff concerning de
velopment of a comprehensive construction completion program,' the 

'On December 2, 1982, when CPCo first discussed a construction completion plan with the NRC starr, 
CPCo was informed by Region 111 starr that it would be necessary to incorporate NRC hold points. The 
starr identified four points at which it would require NRC inspectors to review completed work before 
the next activity could be undertaken. These hold points were identified as: 

1. Review and approval of training and recertification of QC inspectors before beginning Phase 1; 
2. Review and approval of CCP team training before beginning Phase 1; 
3. Review and approval of the Quality Verification Program (QVP) and status assessments 

before beginning Phase 1; 
4. Review and approval of the program for rework or systems completion work before beginning 

Phase 2. 
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licensee began preliminary work, such as team training and recertifica
tion of QC inspectors in preparation for its anticipated Phase 1 activities, 
quality verification program and status assessments. The NRC was in
formed when training and recertification of QA/QC personnel and CCP 
team training would begin, and conducted a review of the licensee's 
actions. The staff suggested that the licensee undertake additional work 
before proceeding with some of its training effort. Consequently, the re
training hold point requested by petitioners has already been satisfied by 
the staff. 

The petitioners also viewed the proposed CCP as lacking in 
comprehensiveness. To remedy this deficiency, petitioners proposed 
that "either a third-party or NRC 'hold point' be contained in the rein
spection Phase I activities [of the CCP] to determine the adequacy of 
the 'accessible systems' approach. ','6 Petition at 13. 

As described in section 3, in/ra, a third party will be conducting an ex
tensive overview of the CCP and other construction completion 
activities. The fact that the third-party overviewer will also have hold 
point controls over the licensee should provide additional assurance that 
construction . is proceeding in accordance with all applicable 
requirements. See Consumers Power Company, Construction Comple
tion Program (August 26, 1983) at 34. The NRC and the third party will 
monitor the reinspection activities. The staff believes that these monitor
ing activities will provide the control sought by the petitioners in their 
request to establish a hold point during Phase 1 reinspection to deter
mine the adequacy of the accessible systems approach. 

The third hold point requested by petitioners derives from another 
criticism of the proposed CCP - the failure of that plan to specify in
spection procedures and evaluation criteria. See Petition at 1O-1I. 
Accordingly, petitioners request a systematic and thorough review of the 
construction and quality work packages which will be completed as a pre
requisite to initiation of new construction work under Phase 2 of the 
CCP. [d. at II. 

The CCP requires that representative construction and quality work 
packages be reviewed to assure that any completed work is consistent 
with statements made by the licensee in both its Final Safety Analysis 
Report and Quality Assurance Topical Report. In addition, the third
party overviewer will be using sampling techniques and reviewing select
ed work and quality packages prior to and during Phase II. Should the re-

6 The accessible systems approach refers to the extent of reinspect ion under the CCP. Inaccessible 
areas of the plant will be reinspected by utilizing a records review and destructive and non-destructive 
testing as required. See Consumers Power Company. Construction Completion Program (August 26. 
1983) at 22-23. ' 
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suits of this sampling approach identify inadequate work packages, the 
sampling size will be increased as necessary to provide the needed assur
ance that work packages are adequately reviewed. Moreover, the NRC 
staff, in performing its inspection activities, will overview this entire 
process, including reviewing selected quality and work packages. 

In summary, the staff believes that those hold points it has incorporat
ed into the CCP, when viewed in the aggregate, substantially satisfy the 
hold points requested by petitioners. The licensee is required to adhere 
to these hold points as part of the CCP in conformance with the Con
firmatory Order for Modification of Construction Permits (Effective 
Immediately). 

With respect to the second aspect of the requested relief, incorporation 
of NRC hold points authorized by the Licensing Board's April 30, 1982, 
Memorandum and Order, the petitioners' request has been satisfied by 
previous action of the Commission. By amendment dated May 26, 1982, 
the hold points ordered by the Board were incorporated into the con
struction permits. See 47 Fed. Reg. 23,999 (1982). Accordingly, the 
construction permits already prohibit CPCo from performing the follow
ing activities without "explicit prior approval" from the staff: 

(a) any placing, compacting, excavating, or drilling so'i1 materials around safety
related structures and systems; 

(b) physical implementation of remedial action for correction of soil·related prob
lems under and around safety-related structures and systems, including but 
not limited to: 

(i) dewatering systems 
(ii) underpinning of service water building 
(iii) removal and replacement of fill beneath the feedwater isolation valve pit 

areas, auxiliary building electrical penetration areas and control tower, and 
beneath the turbine building 

(iv) placing of underpinning supports beneath any of the structures listed in (iii) 
above 

(v) compaction and loading activities; 

(c) construction work in soil materials under or around safety-related structures 
and systems such as field installation, or rebedding, of conduits and piping. 

Construction 'Permits No. CPPR-81 and CPPR-82, Amendment No.3 
(May 26, 1982). 

2. Management Audit of CPCo 

The petitioners request that the NRC require a management audit of 
CPCo's performance on the Midland project. The staff does not believe 
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that a management audit is necessary at this time as a condition for 
going forward with the CCP. The staff expects that the CCP, with its 
built-in hold points and third-party overview, should provide an effective 
process to satisfactorily complete construction at Midland, without the 
previous quality assurance problems. The third-party overview together 
with the planned staff inspection activities should provide information to 
determine the adequacy of the licensee's implementation of the CCP. 
Nevertheless, the staff will continue to review information concerning 
the licensee's performance in other areas to determine whether an audit 
is required. 

3. Rejection of Construction Completion Program and Third-Party, 
Overview Organization 

In requesting that the Commission reject the Midland construction 
completion plan, petitioners based their position on the unacceptability 
of the Stone & Webster Engineering Corporation (S&W) to conduct the 
third-party overview of the CCP. Petitioners raised three objections to 
the selection of S&W: the failure of S&W to meet the Commission's 
criteria for the independence required of a third party, see Petition at 
19; the failure of S&W to submit a minimally adequate audit proposal, 
id. at 18-19; and the lack of public participation in the selection of S&W 
as the third-party review organization for the Midland project. [d. at 
19-20. 

In support of its argument that S&W is not sufficiently independent to 
monitor implementation of the CCP, the petitioners asserted· that 
"under both a literal and realistic reading of the Commission's primary 
financial criteria, ... the third party not have any direct previous in
volvement with the Company." Petition at 19. In order to evaluate 
whether an audit organization is sufficiently independent to conduct a 
third-party review, the Commission generally utilizes the guidance origi
nally set forth in a letter from Chairman Palladino to Representatives 
Ottinger and Dingell. The Commission's standard does not require that 
a proposed third-party reviewer have had no previous involvement with 
the utility whose program it will be reviewing. Rather, the criteria re
quire that the audit organization, including those employees who will be 
participating in the third-party review, will not be reviewing specific ac
tivities in which they were previously involved. See Letter from Chair
man Palladino to Representatives Ottinger and Dingell (Feb. 1, 1982), 
Attachment 1, at 1. Petitioners stated that S&W's role as the overviewer 
of remedial soils work at Midland prohibits that organization from serv
ing in the same capacity for the CCP. The· staff disagrees. Since the 
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remedial soils activities are outside the scope of the CCP, S&W will not 
be called upon to review its own work. Consequently, the staff does not 
agree that S&W's overview activities will conflict with the established in
dependence criteria.7 

The written program documents being utilized to directly control and 
implement the Construction Implementation Overview (CIO) programS 
and the applicable S&W corporate master program documents9 have 
been reviewed by the staff. These documents are representative of the 
scope and depth of the S&W overview. The NRC staff also met with 
S&W on August 25, 1983, in Midland, Michigan in order to gain addi
tional insight into the total S&W program. Based upon its document 
review and discussions with S&W at the August 25, 1983, meeting, the 
staff has found the S&W proposal to constitute an acceptable third-party 
overview program. To provide additional assurance that the third-party 
audit is being properly implemented, the CIO program will also be audit
ed independently by the S&W corporate quality assurance staff. NRC 
inspectors will also monitor the adequacy of the CIO program. 

Of particular concern to the petitioners was the number of personnel 
which S&W had assigned to the Midland overview. See Petition at 18. 
The number of qualified people will vary with the demand of the work 
activities to be overviewed. S&W's CIO staffing plan currently has nine 
people assigned at the Midland site and there are planned increases to 
32 people as work activities progress. These numbers, however, are only 

7 The petitioners questioned why TERA was disqualified from consideration as the overviewer under 
the CCP while S&W was not disqualified on the ground of independence. See Petition at 19. TERA's 
disqualification was based on the potential for conflict that could be raised by TERA overview under the 
CCP of determinations that TERA had previously made under the Independent Design and Construc· 
tion Verification Program (lDCVP) of the adequacy of the construction of the Auxiliary Feedwater 
System, the onsite emergency AC power supplies and the HVAC system for the control room. Since 
TERA has been approved by the NRC to perform the lDCVP, the staff determined that TERA would 
not satisfy the Commission independence criterion for the third·party overview of the CCP. See letter 
from James G. Keppler, Regional Administrator, Region III to James W. Cook, Consumers Power 
Company (March 28, 1983) at 3. 
S The documents written expressly for the CI0 include: 

1. CIO Program Document dated April 1, 1983. 
2. CIO Quality Assurance Plan. 
3. Third Party CIO Plan. 
4. CI0 Assessment Procedure, 10.01. 
S. Nonconformance Identification and Reporting Procedure, 15.01. 
6. A detailed attribute checklist for each CPCo Project Quality Control Instruction (PQC)). 
7. A detailed checklist to review generic types of requirements (for non·PQC)) activities); e.g., 

QA Audits and Surveillances. 
8. Additional Quality Control Instruction as needed to provide adequate overview contro\. 

9 The following S&W corporate master program documents will also be utilized for the CIO, as 
required: 

1. QA Topical Report SWSQAP 1·74A, S&W Standard Nuclear Quality Assurance Program. 
2. S&W Quality Standards; e.g., for quality sampling. 
3. S&W Quality Assurance Directives. 
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estimates and S&W has represented that it will commit whatever person
nel are necessary to conduct the CIO. Furthermore, the number of per
sonnel utilized by S&W is not subject to limitation by CPCo. 

S&W has already begun to review preliminary activities of the licensee 
in preparation for initiation of the CCP.l° This effort has identified vari
ous concerns and one nonconformance that required CPCo action to 
resolve. The NRC staff has reviewed the CIO activities performed to 
date and has found this overview, including actions taken by CPCo, -to 
be of the quality expected of a third-party overview. 

-The purpose of the independent third-party overview- is to provide 
additional assurance that the CCP is adequate and will be properly 
implemented. This overview requirement was necessitated by the loss of 
NRC staff confidence in CPCo to successfully implement a quality assur
ance program for the Midland project. The CIO will remain in place at 
the Midland site until the necessary level of confidence in the ability of 
the licensee to construct the Midland project has been restored to the 
satisfaction of the NRC staff. 11 Given that the third-party overview is ex
pected to continue until NRC confidence in the Midland project is 
restored, petitioners' criticism that the CIO is of insufficient duration ap
pears unfounded. 

Opportunity has been provided to the public to participate in the selec
tion of S&W as the third-party overviewer, and to comment on the CCP 
itself. A meeting was held on February 8, 1983, between CPCo and the 
staff to discuss the CCP. On August 11, 1983, the staff met with the 
intervenors, representatives of the Government Accountability Project 
(GAP) and the Lone Tree Council to discuss the CCP and the CIO. 
Subsequently, on August 25, 1983, the staff met with S&W to discuss 
the CIO. These meetings were conducted in Midland, Michigan and 
were open to public observation. Evening sessions to receive public com
ments regarding the CCP were held on February 8, and August 11, 
1983. Similarly, public comments were received following the August 11 
and August 25, 1983, meetings. Several additional meetings between 

10 The activities being overviewed have included the following CCP and non-CCP activities: 
• Program and procedure reviews. 
• Review of PQCls. 
• Review ofMPQAD QAlQC personnel training and certification. 
• Review of general training of CPCo and Bechtel personnel, including construction 

craftspersons. 
• Review of CCP Management Reviews. 
• Review of System Interaction Walkdowns. 
• Review of Design Documents. 

II The stalT anticipates that the third-party overview will be a long-term elTort. 
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the staff, intervenors and a representative 'of GAP to discuss the CCP 
and CIO have also been held. 

The petitioners' reference in its request to "closed door" meetings ap
pears to refer to working level meetings that have been held principally 
between the Midland section of the Region III staff and CPCo site 
personnel, and, in some cases, S&W onsite personnel. See Petition at 
19. Such meetings continue to be necessary to enable the NRC staff to 
achieve a full understanding of the CCP, including the CIO, and to dis
charge its inspection duties. 

For the reasons set forth above, petitioners' request to reject the selec
tion ofS&W to conduct the CIO, and to reject the CCP, is denied. 12 

4. Removal o/the Licensee/rom Primary Responsibility for the 
, Midland Quality Assurance Program 

The petitioners request that MPQAD be relieved of responsibility for 
the QA/QC function at the Midland plant and that an independent team 
of QA/QC personnel be created which would report simultaneously to 
the NRC staff and CPCo. In support of their request, petitioners cite 
much of the same history of QA/QC deficiencies that the staff summa- . 
rized in the background section of this decision. See Petition at 20. 

The changes that CPCo has most recently instituted through develop-: 
ment of the CCP should improve its capability to discharge its responsi
bility under applicable Commission regulations, such as 10 C.F.R.' 
§ 50.34(a)(7) and Appendix B to 10 C.F.R. Part 50, which require the 
establishment and execution of a QA/QC program. While Criterion'I of. 
Appendix B permits a construction permit holder to delegate to other or
ganizations the detailed execution of the QA/QC program, the history of 
the Midland project makes it clear that the licensee has retained too 
little control over the QA/QC program. CPCo seems to be proceeding in 
a positive direction by integrating the implementation of the QC function 
formerly under the control of Bechtel into the MPQAD. This consolida
tion of quality control and quality assurance functions should reinforce 
the separation between the QC function, which will be assumed by 
MPQAD, and the construction function, which will remain with Bechtel. 

While it might be permissible under Appendix B to 10 C.F.R. Part 50 
for CPCo to retain an independent organization to execute the QA/QC 

12 The staff has approved S&W to conduct the CIO. See Staff Evaluation of Consumers Power Company 
Proposal to Use Stone and Webster Michigan. Jnc. to Conduct the Third Party Construction Implemen· 
tation Overview of the Midland Nuclear Plant (Sept. 29. 1983). 

1134 



program, the licensee remains ultimately responsible for the establish
ment and execution of the program. As stated above, the staff considers 
the strengthening of MPQAD to be a positive step in improving CPCo's 
capability to assure the quality of construction of the Midland facility. In 
view of the relatively short existence of the MPQAD, there does not cur
rently exist any justification for requiring CPCo to retain an outside or
ganization to execute the QA/QC program. Therefore, this aspect of 
petitioners' request is denied. 

Petitioners also requested that the independent QA/QC team report 
simultaneously to the NRC and to CPCo management. The petitioners 
apparently intended that the NRC would be involved in making manage
ment decisions regarding construction of the facility based upon the 
reports of the independent QA/QC team. There appears to be no basis 
for this extraordinary departure from the NRC's regulatory function. 
Accordingly, this aspect of the petition is denied. 

5. Detailed Review of Soils Settlement Resolution 

The petitioners requested that the staff conduct a detailed review of 
the resolution of the soils settlement problems, 'including a technical 
analysis of the implementation of the underpinning project at the current 
stage of completion. Petition at 23. In its supporting discussion, the peti
tion focused upon the questionable structural integrity of the' diesel 
generator building. 

A detailed review of the program for resolution of the soils settlement 
problem has previously been conducted by the NRC, staff and its 
consultants. In 1979 the U.S. Army Corps of Engineers was contracted 
to assist the staff in the safety review of the Midland project in the field 
of geotechnical engineering. After the soils problem became known, 
additional assistance to the staff in specialized engineering ·fields 
(structural, mechanical, and underpinning) was obtained from the U.S. 
Naval Surface Weapons Center, Harstead Engineering Associates, Geo
technical Engineers, Inc., and Energy Technology Engineering Center. 
These consultants assisted in the review of technical studies, participated 
in design audits, visited the site, provided input to the Safety Evaluation 
Report, and provided expert testimony before the. Atomic Safety and 
Licensing Board. Thus, the approach to the resolution of the soils settle
ment issue has been thoroughly studied by the staff and its consultants. 

The implementation of the remedial soils activities is being closely fol
lowed as part of the NRC's inspection program. This inspection effort in
cludes ongoing technical review of the remedial soils program and its 
implementation by a Region III soils specialist. Technical expertise to 
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evaluate implementation is also provided by the NRC's Office of Nuclear 
Reactor Regulation. Additionally, the NRC is utilizing Geotechnical 
Engineers Inc. in assessing aspects of the remedial soils and underpin
ning activities. In addition, the soils settlement question has been in liti
gation for over two years before 'an Atomic Safety and Licensing Board. 
Consequently, the relief requested with regard to the soils settlement 
issue has been substantially satisfied by prior action of the Commission. 

Along witli review of the soils settlement issue, petitioners requested 
that another study of the seismic design deficiencies of the 'Midland 
plant, with emphasis on the diesel generator building, be 'conducted. 
The petitioners further requested that this review would be conducted 
by a "non-nuclear construction consultant." See Petition at 23. 

The NRC staff has initiated a. task force study by consultants from 
Brookhaven National Laboratory (BNL) and NRC structural engineers 
to evaluate concerns about the structural integrity of the diesel generator 
building raised by a NRC Region III inspector in testimony before the 
Subcommittee on Energy and the Environment of the House Committee 
on Interior and Insular Affairs. Following their review, a report will be 
issued addressing the concerns raised by the inspector. Decisions on 
whether further actions are required will be made based upon that 
report. Additional details on the task force were provided to the Govern
ment Accountability Project by letter dated August 10, 1983, and in 
Board Notifications 83-109 and 83-142, which were transmitted to GAP 
on July 27 and September 22, 1983, respectively. 

As to the request that a review of the diesel generator building be con
ducted by a "non-nuclear construction consultant," BNL has established 
an expert team to resolve the concerns raised by the Region III 
inspector. Expertise rather than the label "non-nuclear construction con
sultant" should be the governing criterion. The staff has reviewed the 
qualifications" of the team members and is satisfied with their 
experience. The task force study currently in progress substantially satis
fies this aspect of the petition. 

The petition also appears to be requesting an additional review of the 
seismic design of structures other' than the diesel generator building. 
Petitioners have not, however, stated any basis why additional reviews 
beyond those reflected in the Safety Evaluation Report and Supplements 
are necessary. The staff does not believe that an additional review by an 
outside organization of the facility's seismic design is required at this 
time. 
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Conclusion 

Based upon the foregoing discussion, I have granted the petition in 
part and denied it in part. 

A copy of this decision will be filed with the Office of the Secretary of 
the Commission for the Commission's review in accordance with 10 
C.F.R. § 2.206(c) of the Commission's regulations. This decision will 
become the final action of the Commission twenty-five days after date 
of issuance unless the Commission, on its own motion, institutes a 
review of the decision within that time. 

Dated at Bethesda, Maryland, 
this 6th day of October 1983. 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 
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In the Matter of Pub. L. 97·425 
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NRC CONCURRENCE IN HIGH·LEVEL 
WASTE REPOSITORY SAFETY 
GUIDELINES UNDER THE NUCLEAR 
WASTE POLICY ACT OF 1982 August 24, 1983 

In response to a petition requesting the institution of a notice
and-comment rulemaking proceeding on the Commission's statutory 
concurrence in the Department of Energy's Guidelines for Recommen
dation of Sites for Nuclear Waste Repositories contained in proposed 10 
C.F.R. Part 960, the Commission finds that there is no legal obligation 
to provide such opportunity for notice and comment on its concurrence 
in the guidelines. Nonetheless, the Commission decides to provide an 
opportunity to representatives of interested groups to present their 
views on the guidelines to the Commission at a public meeting. 

NUCLEAR WASTE POLICY ACT: COMMISSION ACTION 
AS RULEMAKING 

The Commission's concurrence under Section 112(a) of the Nuclear 
Waste Policy Act of 1982 does not constitute a rulemaking action under 
either the Atomic Energy Act of 1954, as amended, or the Administra
tive Procedure Act. 
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MEMORANDUM AND ORDER 

On June 21, 1983, the Yakima Indian Nation ("Yakima") petitioned 
the Nuclear Regulatory Commission ("NRC" or "Commission") to in
stitute a notice-and-comment rulemaking proceeding on the Commis
sion's statutory concurrence in the Department of Energy's ("DOE") 
General Guidelines for Recommendation of Sites for Nuclear Waste 
Repositories, 10 C.F.R. Part 960 ("Siting Guidelines"). For the reasons 
discussed below, the Commission has determined that its concurrence 
role under Section 112(a) of the Nuclear Waste Policy Act of 19821 

("NWPA") does not constitute a fulemaking action under either the 
Atomic Energy Act of 1954, as amended ("Atomic Energy Act") or the 
Administrative Procedure Act (" APA"). Accordingly, the Commission 
finds that there is no legal obligation to provide an opportunity for 
notice and comment on the NRC's concurrence or non-concurrence in 
DOE's Siting Guidelines. However, the Commission recognizes the 
high level of public interest and concern regarding DOE's Siting Guide
lines and, therefore, will provide an opportunity for a limited number of 
representatives of various groups to address the Commission regarding 
DOE's Siting Guidelines. 

BACKGROUND 

Section 112(a) of NWPA, 42 U.S.C. § 10,132(a), directs the Secretary 
of Energy ("Secretary") to issue general guidelines for the recommenda
tion of sites for geologic high-level radioactive waste repositories follow
ing consultation with various federal agencies and states and concurrence 
by the NRC.'On February 7, 1983, DOE issued proposed guidelines for 
comment. 48 Fed. Reg. 5670. Subsequently, DOE conducted five public 
hearings around the country. 48 Fed. Reg. 6549 (1983), as amended, 48 
Fed. Reg. 8289 (1983). Due to the volume and nature of public 
comments, DOE assembled a task force which redrafted the proposed 
guidelines and decided to extend the comment period to July 7, 1983, 
even though that extension caused DOE to miss the statutory deadline 
for issuing final Siting Guidelines. 48 Fed. Reg. 26,441 (1983). 

The NRC initiated its concurrence process soon after DOE published 
its proposed Siting Guidelines. See SECY-83-121 (March 31, 1983). On 
April 7, 1983, the NRC staff provided DOE with extensive comments 
on the proposed Siting Guidelines. DOE agreed to provide NRC with 

J 42 U.S.C. § 10,132(a). 
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copies of all public comments as they are submitted to DOE so that the 
NRC staff can review those comments independently and expeditiously. 
On June 20, 1983, the NRC staff provided the Commission with a sum
mary of the comments received by DOE. SECY-83-241. DOE has also 
provided to NRC a draft of DOE's Responses to Public Comments 
dated May 27, 1983. Representatives from DOE briefed members of the 
NRC staff and Co'mmission offices on June 27, 1983. On August 2, 
1983, DOE provided the NRC staff with draft final guidelines for further 
review. Thus, the NRC has had complete access to DOE's public com
ment procedures on the proposed Siting Guidelines. 

YAKIMA PETITION 

Although the Yakima Petition is somewhat unclear, it appears to be 
premised on the contention that NRC's statutory concurrence role 
makes the DOE Siting Guidelines into a rule jointly issued by NRC' and 
DOE. Moreover, the Yakimas somewhat inconsistently contend that 
NRC concurrence is itself a rulemaking for which notice and opportunity 
for comment must be provided.2 Finally, the Yakimas contend that the 
Commission must seek comments directed to NRC responsibilities to 
make an independent judgment on the Siting Guidelines, and that com
ments to DOE cannot serve that purpose. The only examples of NRC re
sponsibility identified by the Yakima is the Commission's consideration 
of alternatives for the purposes of the National Environmental Policy 
Act of 1969 ("NEPA"L Under Section 114(0 of NWPA, 42 U.S.C. 
§ 10,134(0, DOE will use the Siting Guidelines ,to identify a proposed 
repository site and its alternatives for the purposes of NEP A. Section 
114(0 also directs the Commission to adopt DOE's Environmental 
Impact Statement ("EIS") to the extent practicable. The Yakimas are 
concerned that such an adoption of DOE's EIS by the NRC will bind the 
Commission's construction authorization proceeding on a repository to 
DOE's application of the Siting Guidelines in the same manner that 
Commission proceedings are bound by Commission rules) 

2 The Yakimas contend that NRC concurrence in DOE's Siting Guidelines is the same as NRC adoption 
of industry·developed standards as a rule. That this analogy is incorrect is clear from the differences be· 
tween DOE's public procedures for issuing Siting Guidelines and an industry group's limited private 
procedures for adopting standards. DOE has provided hybrid notice·and-comment procedures that go 
beyond the statutory maximum that would be required if Section 553 of the APA were applicable; an in
dustry group does not subject itself to even the most minimal of public participation procedures. Thus, 
there is no parallel between this situation and the NRC's use of rulemaking to adopt industry standards. 
J The Yakimas also contend that they should have an opportunity to comment to the NRC on the con
sistency of DOE's Siting Guidelines with NRC's technical siting criteria in 10 C.F.R. Part 60. Since it is 
DOE's Siting Guidelines that are involved, it appears that such comments should be directed to DOE in 

(Continlled) 
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COMMISSION DECISION 

For the reasons stated below, the Commission finds that the NRC's 
concurrence responsibility is not rulemaking and does not require notice 
and opportunity for public comment. However, the Commission will 
give representatives of various groups an opportunity to comment on 
the Siting Guidelines as described below. 

Section 112(a) of NWPA does not specify any procedures for Com
mission concurrence in DOE Siting Guidelines. A review of other stat
utes providing for one agency's concurrence in another agency's actions 
shows that such concurrence has never been considered rulemaking.4 

The reason that concurrence has never been considered a separate 
rulemaking follows directly from the purpose of public opportunity for 
notice and comment. Notice and comment provides interested parties 
an opportunity to criticize projected agency action and allows an agency 
to benefit from the views of others before a rule is fixed in final form. 
Council of Southern Mountains, Inc. v. Donovan, 635 F.2d 573,580 (D.C .. 
Cir. 1980. Where one agency is concurring in another agency's action, 
it is not the act of concurrence but the underlying substantive rule that 
is of interest to the public. Where the agency promulgating the substan
tive rule has provided for public notice and comment, that agency has 
had the benefit of the public's views in formulating a final rule. The 
agency with concurrence responsibility also has the benefit of those 
views because they are a matter of public record. Accordingly, the inter
pretation of concurrence responsibility as a separate rulemaking requir
ing another round of public notice and comment would be redundant 
and wasteful of limited resources. S 

This analysis is applicable to the current situation. DOE has provided 
public participation procedures that exceed the minimum that would be 
required if the APA were applicable to the promulgation of Siting 
Guidelines. The Yakimas have not identified any issues on which it 
would be appropriate to comment to NRC but not DOE. Even if the 
Siting Guidelines were treated in the NRC's construction authorization 
proceeding as suggested by the Yakimas, there would be no comments 
to NRC that would not have already been made to DOE. It is DOE's se
lection criteria that will be applied to alternative sites. There is nothing 

an effort to get DOE to conform to existing NRC regulations. Once those comments have been provided 
to DOE, they will also automatically come before the NRC. 
4 These other statutes are reviewed in Appendix A. 
S Even if the Siting Guidelines could be considered a jointly issued rule, it does not follow that each 
agency must separately seek public comment on one joint action. 
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more that could be said to the NRC over and above the views presented 
to DOE and known to the NRC that would influence the Commission's 
independent judgment as to whether the DOE Siting Guidelines are ade
quate for identifying alternative sites. For these reasons, the Commis
sion believes that it would be unreasonable to interpret this statutory 
concurrence obligation differently from other such concurrence statutes 
to find that this concurrence would require the provision of an oppor
tunity for public notice and comment. 

Notwithstanding the lack of a legal requirement to provide an oppor
tunity for notice and comment, in the past the Commission has found 
that oral presentations are sometimes helpful in crystallizing the central 
issues important to various interested groups. In the present case, 
moreover, a number of organizations and individuals have already 
demonstrated their interest in the subject by submitting comments to 
DOE on the draft guidelines. In summarizing the comments, the NRC 
staff divided the commenters into seven classes: (1) federal agencies; 
(2) state governments; (3) local governments; (4) industry; (5) public 
interest groups; (6) Indian tribes; and (7) individuals. 

Accordingly, the Commission will hold a public meeting at which 
those organizations and individuals which have previously commented 
on the DOE Draft Siting Guidelines may present their views to the Com
mission concerning NRC's concurrence or non-concurrence in those 
guidelines, and on the guidelines themselves. The Commission strongly 
encourages commenters to consolidate their presentations. The oppor
tunity to participate will also be extended to DOE. The meeting. will be 
held at the NRC's headquarters at 1717 H Street, N. W., Washington, 
D.C., in approximately 30 days. The precise date and time, as well as the 
amount of time which will be allotted to the various classes of 
commenters, will be set forth in a further order, to be issued shortly by 
the Commission's Secretary. 

It is so ORDERED. 

Dated at Washington, D.C., 
this 24th day of August 1983. 

. For the Commission· 

SAMUEL J. CHILK 
Secretary of the Commission 

·Commissioner Roberts was not present and did not participate in this action. 
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APPENDIX A: ,J: '''''\ - \ 

.. I 

Survey of Statutory Concurrence Provisions 

Statutory concurrence provisions similar t() that in Section 112(a) 
have been used for more than twenty years. 1 A survey of the case law 
for some twenty-six statutory concurrence provisions revealed no deci
sions which raised the issue of procedures for concurrence. Indeed, the 
only case in which a concurrence provision was contested involved the 
identity of the agency official who was required to concur, rather. than 
the procedure to be used for concurrence.2 A few of the statutory provi~ 
sions surveyed are discussed below. For none of them did the concurring 
agency provide separate procedures for public participation on the 
concurrence. , .' '. 

Under 13 U.S.C. § 302 (1962), the Secretary of Commerce must have 
the concurrence of the Secretary of the Treasury in order to promulgate 
rules concerning the collection and publication of foreign trade statistics. 
In practice, this is accomplished by inclusion of a statement of concur
rence in the Federal Register notice for proposed and final rules. The 
Secretary of Commerce conducts the rulemaking and receives and ana
lyzes public comments. The Secretary of Treasury reviews the proposed 
or final rule and signs a statement following the rule which reads, "I 
concur: (signed) Secretary, Department of the Treasury." See, e.g., 47 
Fed. Reg. 2122, 2124 (1982). 

Under Section 501 (a) of the Surface Mining Control and Reclamation 
Act of 1977,30 U.S.C. § 1251, the Secretary of the Interior is to promul
gate regulations governing the procedure and performance standards for 
surface coal mining and reclamation. The concurrence of the Admin
istrator of the Environmental Protection Agency is required with respect 
to the regulations relating to air or water quality standards promulgated 
under the Federal Water Pollution Control Act and the Clean Air Act. 
On December 13, 1977, the Office of Surface Mining Reclamation and 
Enforcement, Department of the Interior, published its final rules under 
that statutory provision. The administrator of the EPA concurred in 
those rules by means of a letter to the Secretary of Interior. See 42 Fed. 

J St.'I!, I!.g., 13 U.S.C. § 302 (1962) ("Rules, regulations and orders. or amendments thereto [concerning 
Ihe collection and publication of foreign trade statistics) shall have the concurrence of the Secretary of 
the Treasury prior to promulgation [by the Secretary of Commerce)"). 
2 SI'I! Sur/act.' Mining Rl!gulallon Litigation, 452 F. Supp. 327. 335·36 CD.D.C. 1978) (construing Section 
516(a) of the Surface Mining Control and Reclamation Act of 1977. 30 U.S.C. § 1266(a). which provides 
that rules directed to the surface effects of underground mining "shall not be promulgated until the 
Secretary [of the Interior) has obtained the written concurrence of the head of the department which ad
ministers !the Federal Coal Mine Health and Safety Act of 1969)"). 
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Reg. 62,639 (1977).3 The EPA did not solicit public comments before 
providing its concurrence. 

Under 15 U.S.C. § 4020, part of the Export Trading Company Act of 
1982, the Secretary of Commerce is directed to promulgate, with the 
concurrence of the Attorney General, such regulations as are necessary 
to carry out the purposes of the Act. Under another part of that Act, 15 
U.S.C. § 4017, the Secretary may issue, with the concurrence of the At
torney General, guidelines to promote greater certainty regarding the ap
plication of the antitrust laws to export trade. The issuance of those 
guidelines is expressly exempt from notice-and-comment rulemaking 
procedures under 5 U.S.C. § 553, whereas the promulgation of regula
tions under Section 4020 is not. The legislative history does not indicate 
the reasons for treating the regulations differently from the guidelines, 
but the dichotomy suggests that the antitrust guidelines, as opposed to 
general rules, were not considered an appropriate matter for public 
participation. Neither statutory provision makes any reference to public 
participation in the Attorney General's concurrence. 

3 The Secretary of Agriculture and the Chief of Engineers of the Corps of Engineers provided similar let· 
ters of concurrence, as required under Sections 510(d) and 515<0, respectively, of the Surface Mining 
Act. 
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Cite as 18 NRC 1146 ;(1983) CLI~83-27 

UNITED STATES OF AMERICA 
" NUCLEAR REGULATORY COMMISSION, 

COMMISSIONERS: 

:11' 

Nunzlo J. Palladino, Chairman 

In the Matter of 

Victor Glllnsky 
Thomas M. Roberts 
James K. "Asselstlne 

Frederick M. Bernthal 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear 
Power Plant, Units 1 and 2) 

Docket Nos. 50-275 
. 50-323 

November 8, 1983 

Upon consideration of (1) the licensee's request for partial reinstate
ment of its low-power license for Unit 1 (suspended in CLI-81-30, 14 
NRC 950 (1981) to allow it to load fuel and perform pre-criticality test
ing at that unit; (2) the licensee's request for an extension of the term 
of its low-power license; and (3) the intervenors' request for a separate 
adjudicatory hearing on both matters, the Commission decides to rein
state the license to authorize fuel loading and pre-criticality testing and 
deny both hearing requests. Also, the Commission announces that with 
regard to criticality and low-power operation, the license suspension will 
continue. 

MEMORANDUM AND ORDER 

This matter comes before the Commission on licensee Pacific Gas 
and Electric Company's ("PG&E" or "licensee") request for reinstate-
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mentof its license to' load fuel and conduct pre-criticality tests at Diablo 
Canyon Nuclear Power Plant, Unit 1, and on~Joint Intervenors' requests 
for adjudicatory hearings on lifting the suspension and extending the 
term of the original license to load fuel and conduct low-power tests. 

1. Background 

On September 21, 1981" the Nuclear Regulatory Commission 
("NRC" or '''Commission'') authorized issuance of Facility Operating 
License No. DPR-76, a license to load fuel and conduct low-power tests 
(at up to 5% of rated power) at the Diablo Canyon Nuclear Power Plant, 
Unit 1. CLI-81-22, 14 NRC 598. The NRC staff issued the license on 
September 22, 1981. Soon thereafter, the licensee, Pacific Gas and Elec
tric Company reported the discovery of an error in the seismic design of 
the plant. .Following the discovery of additional errors in seismic design, 
the NRC staff identified serious weaknesses in PG&E's quality assurance 
program. Accordingly, on November 19, 1981, the Commission sus
pended PG&E's license to load fuel and conduct low-power tests 
(low-power license) pending the satisfactory completion of an Indepen
dent Design Verification Program (IDVP). CLI-81-30, 14 NRC 950. I 

After a substantial effort spanning almost two years, the IDVP has 
been completed and the results have been submitted in a four-volume 
Final Report detailing the review of seismic and non-seismic design and 
design quality assurance, the analysis of identified errors, and corrective 
actions taken or proposed. The IDVP also addressed briefly several 
issues associated ,with construction quality assurance. The NRC staffs 
review of the IDVP Final Report as it pertains to issues relevant to fuel 
loading is contained in Safety Evaluation Report Supplements 18 and 
19, .issued in.August and October 1983, respectively. On the basis of its 
review of the IDVP Final Report, PG&E's separate design and construc
tion review program and the physical modifications resulting from both 
programs, the NRC staff has recommended reinstatement of PG&E's 
license to load fuel and perform pre-criticality testing at Diablo Canyon 
Unit 1. On October 28, 1~83, the Commission convened a public meet
ing to. discuss the staff recommendation and received the comments of 
NRC staff, the IDVP lead contractor, PG&E, and the Joint Intervenors 
in the operating license proceeding. 

Meanwhile, Joint Intervenors have requested formal adjudicatory 
hearings (1) prior to a Commission decision whether to lift the suspen
sion of the license to load fuel and conduct low-power tests at Diablo 
Canyon, and (2) on PG&E's request for an extension of the term of its 
low-power license until September 22, 1984. The low-power license had 
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originally been issued for a term of one year under the expectation that 
fuel loading and low-power testing would be completed well within the 
initial one-year period. 

2. Hearing Requests 

a. Hearing on Lifting the Suspension 

The Commission declared its policy with regard to formal adjudicatory 
hearings on enforcement actions in Public Service Co. of Indiana (Marble 
Hill Nuclear Generating Station, Units 1 and 2), CLI-80-10, 11 NRC 
438 (1980).' The Commission therein stated its belief that the "public 
health and safety is best served by concentrating inspection and enforce
ment resources on actual field inspections and related scientific and engi
neering work, as opposed to the conduct of legal proceedings." 11 NRC 
at 441. In accord with this policy, the order suspending PG&E's low
power license did not provide for any adjudicatory hearing prior to lifting 
the suspension. This limitation was within the Commission's authority. 
Bellotti v. NRC, No. 82-1932 (D.C. Cir., October 7, 1983) (amended 
opinion). Joint Intervenors are not entitled to a hearing as a matter of 
statutory right; their request for an adjudicatory hearing on the lifting of 
the suspension is denied. 

h. License Extension Hearing Request 

PG&E's low-power license was issued on September 22, 1981 with an 
expiration date of September 22, 1982. As noted, inclusion of this expi
ration date was based on the assumption that fuel loading and low-power 
testing would be completed well before this time. There was no safety 
significance or basis in the adjudicatory record for limiting the term of 
the low-power license to one year. However, because of the Commis
sion's suspension of the license, PG&E has not initiated the authorized 
activities and the time would have expired absent PG&E's timely request 
for a renewal. Thus, a modification of the expiration date would merely 
shift in time the period during which the licensed activities are 
authorized, without expanding either the length of time or the substan
tive nature of the authorization. 

In CLI-82-39 (16 NRC 1712 (1982», the Commission responded to a 
similar request for hearing submitted by Joint Intervenors relating to 
PG&E's 1982 request for a license extension. The Commission noted 
that the license extension request was subsumed within the scope of the 
ongoing license application and initial licensing proceeding and there 
was no right to a separate hearing on the request. We adhere to this 
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principle. However, the hearing record recently has been reopened by 
the Appeal Board in the initial licensing proceeding on issues pertaining 
to design quality assurance and related IDVP conclusions. 

This case is therefore similar to that which occurs when, on appeal 
from an initial licensing decision, it is decided that further hearings must 
be held to complete the adjudicatory record. In such a case the validity 
of the license pending the completion of the hearings and decision 
depends on a balancing of the equities and a consideration of possible 
prejudice, to further action required as a result of the reopened 
proceeding. Public,Service Co. of New Hampshire (Seabrook Station, 
Units 1 and 2), CLI-77-8, 5 NRC 503 (1977). This test is distinguishable 
from.'the more stringent test in Virginia Petroleum Jobbers Ass'n v. Federal 
Power Commission, 259 F.2d 921 (D.C. Cir. 1958) and 10 C.F.R. 
§~ 2.78'8 which is ~s~d in, ruling on stayspending appellate review. 

. , ,"I. ,',; , 

(JX "Fuel Loading and Pre-Criticality Testing .. : . ,-: " .. ,-'\' , ' , 

.,:, The. risk to public health and safety from fuel loading and pre
criticality testing is. extremely low since no self-sustaining nuclear chain 
reactior will take place. under ,the terms of the license and therefore no 
radioactive fission products will be produced. A review of the pleadings 
on Joint Intervenors' two hearing requests reveals no significant safety 
concerns material to fuel loading and pre-criticality testing. This should 
not be surprising since the IDVP and related efforts focus on plant sys
tems engineered to handle the hazards associated with radioactive fission 
products imd, as stated above, ~o such fission products will be produced. 
While Joint Interve'nors have professed concern that this limited authori
za'tion would generate momentum in the direction of further 
authorizations; the ,Commission emphasizes that this action in no way 
prejudices futurerlecisions. See Power Reactor Development Corp. v. Inter
nalie/na/. Union ,of Electrical, Radio and Machine Workers, 367 U.S. 396 
(1960.' The.' plant itself will not be altered by fuel loading and pre
criticality testing,' and no resources will be committed irrevocably to fur
ther 'authorizations. Safety issues material to additional authorizations 
will be considered by the Commission at a later date when the licensing 
documentation for these later stages is complete. 
I Since there are no significant safety issues material to fuel loading and 
pre-criticality testing, and there will be no prejudice to future Commis
sion decisions, a consideration of the equities favors denial of the Joint 
J'iltervenors' request to defer the decision on the licensee's request for 
reinstaiement and extension of the license to load fuel and conduct pre
criticaiity testing pending the holding of a hearing on the licensee's 
request. Joint Intervenors' request, therefore, is denied. 
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(2) Criticality and Low-Power Operation 
. . 

The licensee at this time has applied to the Commission only for fuel 
loading and pre-criticality testing. However, with regard to criticality and 
low-power operation, we believe that the equities in this case favor con
tinued suspension of that part of the license. The Commission will revisit 
the issue of continued suspension pending completion of the reopened 
hearing after the licensee submits the required and remaining documen
tation in support of criticality and low-power operation and we have the 
stafrs evaluation. The concern which supported the original license sus
pension was not purely procedural or a matter of clarifying some uncer
tain part of the record. Serious and substantive safety concerns relating 
to design quality assurance led to the license suspension. These same 
safety concerns are now the subject of adjudicatory hearings before the 
Appeal Board. The license suspension and order requiring further hear
ings recognizes that the adjudicatory record may not now include essen
tial findings on design quality assurance. In the special circumstances of 
this case, the Commission may well choose to await the conclusion and 
decision in the Appeal Board hearings before reaching any decision on 
further lifting of the license suspension and further extending the validi
ty of the license to authorize criticality and low-power operation. 

c. Hearings on Additional Issues 

Joint Intervenors stated at the October 28th meeting before the Com
mission that the hearings before the Appeal Board satisfied their desire 
for additional hearings insofar as design quality assurance issues are 
concerned. We recognize that they seek to raise other issues as well. 
They have already been afforded the opportunity to raise construction 
quality assurance issues. On October 24, 1983 the Appeal Board denied 
Joint Intervenors' request to hold further hearings on this matter. 
Nevertheless, if there are other issues material to reinstating an extend
ed license authorizing criticality and low-power testing which Joint Inter
venors have not had a prior opportunity to raise, then the Appeal Board 
should conduct further proceedings as appropriate. 

3. Decision to Lift Suspension in Part 

Upon consideration of the reports, analyses and comments referred to 
above, the Commission has decided to reinstate PG&E's license to au
thorize fuel loading and pre-criticality testing at Diablo Canyon Unit 1. 
The Commission has determined that the results of the IDVP provide 
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reasonable assurances of protection of the public health and safety inso
far as these limited activities are concerned. More detailed reasons for 
this conclusion are set forth in NRC staffs Safety Evaluation Report 
Supplements 18 and 19 and the staff memorandum to the Commission, 
dated November 7, 1983, regarding unresolved IDVP items. Thus, the 
licensee is hereby authorized to conduct activities included within 
modes 5 and 6, as described in the Technical Specifications for Diablo 
Canyon. 

4. Additional Matters 

On October 20, 1983, Joint Intervenors requested the Commission to 
revoke PG&E's license or continue the suspension on the basis of (1) 
PG&E's asserted failure to submit to the NRC a 1977 audit report criti
cizing the construction quality assurance program of a construction con
tractor at Diablo Canyon, and (2) substantive concerns regarding the ad
equacy of construction quality assurance at Diablo Canyon raised by the 
1977 report. The substantive concerns were placed before the Appeal 
Board as a supplement to Joint Intervenors' motion to reopen the record 
on construction quality assurance issues. On October 24, 1983, the 
Appeal Board denied the motion to reopen on construction quality 
assurance. The Appeal Board opinion setting forth the basis for its deci
sion will issue as soon as practicable. Meanwhile, PG&E has responded 
to Joint Intervenors' motion before the Commission. Upon considera
tion of the motion and response, the Commission has decided to refer 
the matter to the NRC staff for consideration as a petition for enforce
ment action under 10 C.F.R. § 2.206. The Commission does not believe 
this matter has any health and safety significance for fuel loading and 
pre-criticality testing. Prior to authorizing criticality and low-power 
testing, however, the Commission expects a status report from the staff 
addressing these matters. 

On October 31, 1983, Joint Intervenors petitioned the Commission 
for review of the Appeal Board's October 24, 1983 Order (unpublished) 
denying the motion to reopen the record regarding construction quality 
assurance. The Commission does not intend to rule on this petition 
until the issuance of the Appeal Board opinion in support of its order 
and the parties' substantive response thereto. The Commission does not 
believe that resolution of this matter is necessary at this time because of 
the limited health and safety significance of fuenoading and pre
criticality testing . 
. Also pending before the Commission is Joint Intervenors' petition for 

review of ALAB-728, 17 NRC 777 (I 983), the Appeal Board affirmation 
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of issues other than quality assurance addressed in the Licensing Board's 
low-power decision, LBP-81-21, 14 NRC 107 (1981). Again, the Com
mission does not believe that resolution of this matter is necessary at 
this time because of the limited health and safety significance of fuel 
loading and pre-criticality testing. 

Finally, Joint Intervenors have filed before both the Appeal Board 
and the Commission a motion to revive their request for a stay of the 
low-power license. By letter dated November 4, 1983, Joint Intervenors 

. requested the Commission to consider the stay request concurrent with 
its decision on lifting the suspension. The Commission prefers instead 
to allow the Appeal Board to consider initially the stay request. The 
Commission expects the Appeal Board to rule expeditiously on Joint in
tervenors' stay request. 

Commissioner Gilinsky abstained from this decision. The additional 
views of Commissioner Asselstine are attached. 

It is so ORDERED. 

Dated at Washington, D.C., 
the 8th day of November 1983. 

For the Commission 

SAMUEL J. CHiLK 
Secretary of the Commission 

ADDITIONAL VIEWS OF COMMISSIONER ASSELSTINE 

I support the Commission's order authorizing fuel loading and pre
criticality testing at Diablo Canyon .Unit 1 at this time for three reasons. 
First, the risk to the public health and safety from fuel loading and pre
criticality testing is very low, and there do not appear to be significant 
'unresolved safety issues materia" to these activities. Second, fuel loading 
and pre-criticality testing can be undertaken without foreclosing future 
options or prejudicing future Commission decisions regarding further 
plant reviews or modifications should such actions be necessary. Third, 
approval of fuel loading and pre-criticality testing, if properly restricted, 
does not amount to a prejudgment of the significant design quality assur
ance issues material to operation of the plant that are now being adju
dicated in the reopened hearings before our Appeal Board. For these 
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reasons, I am prepared to authorize fuel loading and pre-criticality testing 
at Diablo Canyon Unit 1 at this time. 

Although I support the Commission's order today, I would have gone 
farther in the treatment of a related issue. That issue is whether the 
Commission is prepared to consider further requests from the licensee 
for authorization to operate the Diablo Canyon Unit 1 reactor before our 
Appeal Board reaches a decision on the design quality assurance issues 
now being considered, and any other issues that may be admitted, in the 
ongoing hearings in San Luis Obispo. In my judgment, the Commission 
should put all parties on notice now that it is unwilling to entertain fur
ther requests from the licensee for authorization to operate Unit 1 of the 
Diablo Canyon plant until the Appeal Board has reached a decision in 
the reopened proceeding. 

In my view, the special circumstances of this case demand that we 
await the Appeal Board's decision before allowing the Diablo Canyon 
plant to go critical and to operate at any power level. Although the Com
mission has characterized its November 19, 1981 decision to suspend 
the Diablo Canyon license as an enforcement action, it is important to 
remember that the Commission's order suspending the license came 
less than two months after the Commission's original decision authoriz
ing a low-power license for the Diablo Canyon plant. The Commission's 
suspension order recognized the existence of significant safety issues 
related to the seismic design of the plant and concluded that these issues 
were of sufficient importance to require the immediate halt of fuel load
ing and any operation of the plant, even at low-power levels. Moreover, 
the Commission's suspension order called into question a substantial 
portion of the basis for the NRC's original licensing decision for the 
plant. As the Commission's order noted, 

This new information indicates that, contrary to statements made in PG&E's operat
ing license application, certain structures, systems, and components important to 
safety at the plant may not be properly designed to withstand the effects of 
earthquakes, and further indicates that violations of NRC's regulations in 10 C.F.R. 
Part 50, Appendix B have occurred. Had this information been known to the Com
mission on or prior to September 22, 1981, Facility License No. DPR-76 would not 
have been issued until the questions raised had been resolved. 

CLI-81-30, 14 NRC at 951. 
It is also beyond question that significant design quality assurance 

issues relevant and material to plant operation remain in dispute between 
the parties to the proceeding. The design quality assurance contentions 
raised by the Joint Intervenors and the Governor of California are sub
stantial factual disputes that cover a broad range of questions regarding 
the scope of the design quality assurance problems at the plant and the 
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adequacy of the design review and corrective programs. These questions 
go to the very heart of the Commission's judgment on the adequacy of 
plant design to assure the protection of the public health and safety. As 
the Appeal Board decision reopening the record on these issues noted, 
both the licensee and the NRC staff agreed that the Joint Intervenors 
and the Governor of California presented sufficient new information on 
these design quality assurance issues to meet the test for reopening the 
proceeding. 

In my view, the ongoing hearing before the Appeal Board is the 
proper forum for resolving these factual disputes between the parties. 
The Appeal Board's decision based upon the adjudicatory record, rather 
than brief presentations before the Commission, will provide the neces
sary basis for a Commission decision on whether to allow operation of 
the plant. Because a Commission decision to :allow low-power operation 
in advance of the Appeal Board decision would foreclose options for any 
necessary further reviews and modifications of the plant and would pre
judice further Commission decisions on the issues in the reopened 
hearing, I believe that the special circumstances of this case require that 
we await the Appeal Board's decision before considering any further lift
ing of the Diablo Canyon license suspension. 
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Cite as 18 NRC 1155 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 
Frederick M. Bernthal 

CLI-83-28 

In the Matter of Docket Nos. 50-361-0L 
50-362-0L 

SOUTHERN CALIFORNIA EDISON 
COMPANY, et al. 

(San Onofre Nuclear Generating 
Station, Units 2 and 3) November 18, 1983 

The Commission determines, pursuant to its immediate effectiveness 
review under 10 C.F.R. § 2.764(O,'that the Licensing Board's resolution 
of the issues in LBP-83-47, 18 NRC 228 (1983) related to the applicants' 
compliance with 10 C.F.R. § 50.47 (b) (12) regarding arrangements for 
medical services for members of the public, does not present the type of 
safety problem which would require a stay of the decision's 
effectiveness. The Commission, therefore, rules that the decision may 
go into effect. 

ORDER. 

On July 16, 1982, the Commission acting pursuant to 10 C.F.R. 
§ 2.764(0, decided that the Licensing Board's decisions resolving con
tested issues in favor of full-power operating licenses for San Onofre 
Units 2 and 3 may go into effect pending appellate review (CLI-82-14, 
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16 NRC 24).1 In addition, the Commission decided that it would later 
conduct an immediate effectiveness review of any future decision on the 
offsite medical arrangements issue retained by the Licensing Board. Be
cause of an apparent disagreement between the Licensing Board and the 
Appeal Board regarding the scope of these arrangements required by 10 
C.F.R. § 50.47(b)(I2),2 the Commission directed certification to it of 
two questions bearing on the proper scope. CLI-82-27, 16 NRC 883 
(1982).3 

On April 4, 1983, the Commission decided the certified questions and 
clarified the interpretation to be given 10 C.F.R. § 50.47(b) (I2). 
CLI-83-10, 17 NRC 528 (I 983). Rather than decide the specific issues 
reflected in the San Onofre record, the Commission gave generic guid
ance on the certified questions and directed the Licensing Board to take 
any further action it deemed necessary to comply with its decision. After 
briefing by the parties and supplementation of the record pursuant to 
procedures agreed upon by the Board and parties, the Licensing Board 
issued a Memorandum and Order on August 12, 1983 (LBP-83-47, 18 
NRC 228). That decision interpreted and applied the Commission's 
guidance in CLI-83-10, and concluded that the requirements of 10 
C.F.R. § 50.47(b) (12) are fully satisfied and that no further proceedings 
or license conditions concerning medical services arrangements are 
necessary. 

In accordance with CLI-82-14 and the provisions of 10 C.F.R. 
§ 2.764(0, the Commission has reviewed the Licensing Board's August 
12, 1983 decision. We have concluded that the Licensing Board's resolu
tion of the issues related to applicants' compliance with 10.C.F.R. 
50.47(b)(12) regarding arrangements for medical services for members 
of the public in its decision does not present the type of safety problem 
which would require the stay of the decision's effectiveness. 
Accordingly, that decision may go into effect without prejudice, 

1 The Commission's decision did not authorize issuance of the requested full.power licenses until Ihe 
NRC stafT briefed the Commission on certain uncontested issues. The stafT briefed the Commission and 
on July 28. 1982 the Commission authorized the stafTto issue a full-power license for Unit 2 with speci
fied conditions. This license was issued on September 7.1982. A low-power license was issued for Unit 
3 on November IS. 1982. and the stafT briefed the Commission on full-power operation on September 
16. 1983. This license was issued on September 16. 1983 after Commission authorization. 
2 The Appeal Board noted its disagreement with the position taken by the Licensing Board in 
LBP-82-39. IS NRC 1163 (1982) in the course of ruling on a stay application. ALAB-680. 16 NRC 127. 
136-39 (1982). .' 
3 On November 19. 1982. Ihe Commission directed the Licensing Board not to proceed with any hear
ings on the medical services arrangements pending further Commission order. CLI-82-35. 16 NRC 1510 
(1982). 
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however, to any subsequent appellate review by the Appeal Board and 
the Commission of the Licensing Board's resolution of these issues.4 

Commissioner Roberts' separate views are attached. 
It is so ORDERED. 

Dated at Washington, D.C., 
this 18th day of November 1983. 

For the Commission 

(J ohn C. Hoyle) 
for SAMUEL J. CHILK 
Secretary of the Commission 

ADDITIONAL VIEWS OF COMMISSIONER ROBERTS 

Because the Licensing Board and the Appeal Board in this proceeding 
had interpreted the requirements of 10 C.F.R. § 50.47 (b) (12) different
ly, the Commission, with Commissioners Asselstine and Gilinsky 
dissenting, provided generic guidance on the interpretation of those re
quirements in CLI-83-10. Having provided such guidance' in CLI-83-10, 
in this immediate effectiveness order we should have obviated disputes 
based on differing interpretations of that guidance by informing the 
Boards and the parties of the Commission majority's conclusion that the 
Licensing Board has correctly interpreted our generic guidance. An ex
tensive review of the record was not necessary to reach such a 
conclusion. Only a reading of the Licensing Board's eight-page memo
randum and order was required. I believe that in these circumstances in
forming the Boards and the parties of the Commission majority's conclu
sion regarding the Licensing Board's interpretation of our generic guid
ance would have been appropriate, would have eliminated the need for 
further expenditure of time and effort to deal with disputes about the in
terpretation of our guidance, and would not have violated either the 

41n ALAB.717, 17 NRC 346 (1983), the Appeal Board affirmed. subject to certain license conditions, 
the Licensing Board's decisions authorizing the issuance or rull·power operating licenses ror San Onorre, 
Units 2 and 3. This decision addressed all issues raised on appeal except the olTsite medical arrangements 
issue which was retained by the Licensing Board and later became the subject or the Commission review 
noted above. By order dated June 21, 1983 (unpublished), the Commission declined to review 
ALAB·717. 
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letter or the spirit of our "immediate effectiveness" procedures. The 
Licensing Board's application of our generic guidance to the facts in this 
proceeding would have remained to be dealt with by the Appeal Board 
in its review of the record. 
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Cite as 18 NRC 1159 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Gillnsky 

Thomas M. Roberts 
James K. Asselstlne 

Frederick M. Bernthal 

CLI-83-29 

In the Matter of Docket No. 50-288-0LA-2 

WISCONSIN ELECTRIC POWER 
COMPANY 

(Point Beach Nuclear Plant, 
Unit 1) 

. , 

ORDER 

November 22, 1983 

Intervenor Wisconsin's Environmental Decade has petitioned for 
Commission review of the Appeal Board decision ALAB-719, 17 NRC 
387 (1983). The time for the Commission to act on the petition, as 
extended, has expired and the petition is therefore deemed denied 
under 10 C.F.R. § 2.786(b)(S). 
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The dissenting views of Commissioners Asselstine and Gilinsky are 
attached.· 

Dated at Washington, D.C., 
this 22nd day of November 1983. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE 

The Commission's decision not to review ALAB-719 is unfortunate 
because it allows two decisions of dubious legality to stand. The Com
mission's policy on the use of sanctions specifically'reserves dismissal 
from the proceeding for the most severe cases of offensive conduct. The 
conduct of the intervenor in this case, Wisconsin's Environmental 
Decade (Decade), clearly did not meet that standard. The Licensing 
Board abused its discretion in dismissing Decade from the proceeding, 
and the Appeal Board should have reversed the Licensing Board 
decision. The Commission should take review to correct these errors. 
. A Licensing Board has broad discretion in using sanctions to manage 
the conduct of a proceeding. That discretion is not unlimited, however, 
and the Commission has' provided the following guidance to the Boards 
on the application of sanctions: . . . . , 

In selecting a sanction, boards should consider the relative importance of the unmet 
obligation, its potential for harm to other parties or the orderly conduct of the " 
proceeding, whether its occurrence is an isolated incident or a part of a pattern of 
behavior, the importance of the safety or environmental concerns raised by the 
party, and all of the circumstances. Boards should attempt to tailor sanctions to miti
gate the harm caused by the failure of a party to fulfill its obligations and bring 
about improved future compliance . 

• Although dissenls from a denial of review may sel forlh strongly held views of a Commissioner, they 
are of no legal significance. 

In addition, these dissents arc potentially misleading. Because the Commission majority provides no 
"on the record" explanation of the reasons for not accepting review, the dissenter's arguments in favor 
of Commission review arc not answered. Dissents onen do not set forth reasons for denying review and 
therefore an incomplete record of the Commission's decisional process is provided. 
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Statement of Policy on Conduct of Licensing Proceedings. CLI-81-8, 13 
NRC 452, 454 (1981) (46 Fed. Reg. 28,533 (1981). , 

After balancing all of these factors, the Board must then choose from 
the spectrum of sanctions available to it. Dismissal from the proceeding 
is limited to only the most severe cases of misconduct. Id. 

Decade's conduct in this proceeding was willful and merited some 
sanction. However, it did not, as the Licensing Board concluded, merit 
the ultimate sanction of dismissal. In affirming the Licensing Board 
decision, the Appeal Board reasoned that since there was no other con
veniently available sanction listed in the Commission's policy 
statement, and since Decade's conduct was willful, the Licensing Board 
had no choice but to dismiss Decade from the proceeding. This reason
ing is fallacious, and such an approach to the imposition of sanctions is 
clearly not in accord with the Commission's policy statement or Com
mission precedent. See Commonwealth Edison Co. (Byron Nuclear Power 
Station, Units 1 and 2), ALAB-678, 15 NRC 1400 (1982); Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-488, 8 
NRC 187 (1978); CLI-8~-8, 13 NRC at 454 (46 Fed. Reg. 28,533), 
supra. 

A balancing of the factors in the Commission's policy statement 
demonstrates clearly that dismissal was inappropriate and constituted an 
abuse of discretion by the Licensing Board. Attendance at the Special 
Prehearing Conference was an important obligation not lightly to be ig
nored by Decade, and Decade's failure to appear at the scheduled con
ference hindered the orderly conduct of the proceeding. However, the 
Licensing Board's analysis of the potential for harm to the other parties 
is questionable. The only party seriously harmed by Decade's failure to 
appear was Decade. The fact that there was no one representing Decade 
to support its contentions can hardly be considered harmful to the NRC 
staff or the licensee. Any potential harm from being unable to negotiate 
with Decade - for example, to narrow contentions - is minor at best. 

With regard to the third factor, Decade's failure to appear was not a 
part of a pattern of misconduct. Although the Licensing Board noted 
one other instance in which Decade had failed to appear in an NRC 
proceeding, the Board concluded that Decade's nonappearance at the 
Special Pre hearing Conference "was not a part of a pattern of disregard 
for this Board or the Commission." LBP-82-108, 16 NRC 1811, 1815 
(1982). The Licensing Board also found Decade to be "a cooperative 
party that has not engaged in objectionable tactics." Id. 

In weighing the fourth factor in the policy statement, 'the importance 
of the safety or environmental concerns raised by the party, both the 
Licensing Board and the Appeal Board found that there was no basis for 
Decade's contentions. Both Boards concluded, therefore, that there was 
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no safety or environmental significance to Decade's concerns and 
weighed that factor against Decade. However, both Boards then proceed
ed to ask the staff and licensee to supplement the record on issues which 
were in substance the same as those raised in Decade's contentions 3(a) 
and 3(b). Since the Boards thought the substance of contentions 3(a) 
and 3(b) required further inQtriry, the Boards in effect supplied a basis 
for those contentions, and the contentions should have been admitted. 
Thus, the Boards acknowledged that the points raised by Decade were 
worth pursuing. Yet, they denied Decade the opportunity to participate 
because its points were not well founded. Clearly, the Boards should 
have weighed this factor in favor of the intervenor. Furthermore, the al
ternative ground cited by the Boards for dismissal - the absence of well
founded contentions - is, by the same token, insufficient. 

Finally, in examining the totality of the circumstances, I believe that 
we must consider the conduct of the Licensing Board itself. The Board 
refused to hold the conference at a time which would accommodate 
Decade's last minute scheduling problem' even though all of the other 
parties agreed to a scheduling' change. The only apparent reason for the 
Board's refusal was its desire to put the conference off until the next 
morning when everyone would be "fresh of mind" after a good night's 
rest. While Decade's representative might have better explained the 
scheduling problem to the Board, the Board's handling of the situation 
and unwillingness to meet for a few hours after dinner was not a model 
of reasonable behavior and clearly contributed to Decade's failure to 
appear. Tr. 1881-83. The blame cannot, therefore. rest solely on Decade . 
. Under al1 the circumstances, dismissal of Decade was an abuse of 

discretion, and was clearly' a departure from Commission precedent. See 
Byron and Seabrook, supra. In both the Byron and Seabrook cases, the 
conduct of the sanctioned parties was egregious, and much more ob
structive than Decade's. Yet, they were not dismissed from the 
proceeding: ; , 

A furtht:r departure from precedent is the Licensing Board's sua 
sponte dismissal. of Decade from the proceeding. No board has, sua 
sponte, and withoUt notice or opportunity for argument, dismissed a 
party from a Commission proceeding, except in cases where the interve
nor has failed to appear at several hearings or failed to file several papers 
so as to suggest that the intervenor had abandoned its contentions. 

For the foregoing reasons, I believe that the Licensing Board and 
Appeal Board decisions misapplied the Commission's policy statement, 
incorrectly dismissed the contentions, and departed significantly from 
~omm'ission precedent. The Commission should not permit these deci
sions to stand. 
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SEPARATE VIEWS OF COMMISSIONER GILINSKY 

I agree with the views of Commissioner Asselstine. 
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Cite as 18 NRC 1164 (1983) CLI·83·30 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 

Frederick M. Bernthal 

TEXAS UTILITIES GENERATING 
COMPANY, et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50·445 
50·446 

November 29, 1983 

The Commission dismisses for mootness its grant of review of 
ALAB·714, 17 NRC 86 (983), and vacates ALAB-714 and all underly. 
ing Licensing Board orders and decisions ordering the staff to disclose 
the identities of individuals interviewed in the course of a particular 
investigation. 

ORDER 

This Order concludes the Commission's review of the Atomic Safety 
and Licensing Appeal Board's ("Appeal Board") decision in ALAB-714, 
17 NRC 86 (1983). The Appeal Board's decision had left standing an 
Atomic Safety and Licensing Board ("Licensing Board") order 
(LBP·82·87, 16 NRC 1195) requiring the NRC staff to disclose the 
identities of individuals interviewed in the course of an investigation 
into the discharge of Charles A. Atchison as a Quality Control Inspector 
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for the Comanche Peak Steam Electric Station. On June 30, 1983 the 
Commission took review of ALAB-714 in view of the exceptional policy 
importance of informant confidentiality in the Commission's regulatory 
activities. CLI-83-18, 17 NRC 1037 '(1983). However, the Commission 
deferred specifying the issues for review on the ground that they could 
be defined more appropriately either after the conclusion of a pending 
generic review of informant confidentiality issues or the occurrence of 
circumstances warranting different Commission action. The Commission 
also asked the Licensing Board to advise the Commission whether fur
ther proceedings would involve the identification of NRC staff 
interviewees. i 

On July 6, 1983, the Licensing Board informed the Commission that 
it would not pursue any questions concerning the identities of the 
people interviewed for the preparation or'Staff Exhibit 199 regarding the 
discharge of Mr. Atchison. On the same day, the Licensing Board accord
ed collateral estoppel effect to a decision by the Secretary of Labor who 
found that Mr. Atchison had been I discharged for reporting a quality 
assurance deficiency. LBP-83-34, 18 :NRC 36 (1983). These Licensing 
Board actions moot the staff's appeal of ALAB-714. The circumstances 
leading to Mr. Atchison's discharge are no longer at issue, and the 
Licensing Board has no intention of inquiring into the identities of the 
staff's interviewees. i' 

In view of these developments, the controversy is no longer a "live" 
one and the Commission has now determined to dismiss the grant of 
review. Moreover, because the issue raised by ALAB-714 will not be 
reviewed by the Commission, ALAB~714 and all Licensing Board orders 
and decisions ordering or authorizing the staff to disclose the identities 
of interviewees are vacated. See cases cited in Tennessee Valley Authority 
(Browns Ferry Nuclear Plant, Units 11, 2 and 3), CLI-82-26, 16 NRC 
880, 881 (1982). I 

It is so ORDERED. 

Dated at Washington, D.C., 
this 29th day of November 1983. 

I 
I 

For the Commission 

i 
I 
I 

(John C. Hoyle) 
for SAMUEL J. CHILK 
Secretary of the Commission 

I 
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J 
Cite as 18 NRC 1167 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-747 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Howard A. Wilber 

In the Matter of Docket No. 50-508-0L 

WASHINGTON PUBLIC POWER 
SUPPLY SYSTEM, et al. 

(WPPSS Nuclear Project No.3) November 15, 1983 

The Appeal Board vacates the'Licensing Board's grant of a late-filed 
petition to intervene and remands the matter to the Licensing Board for 
the purpose of requiring a further showing on the extent t,o which inter
vention by the petitioner may reasonably be expected to assist in devel
oping a sound record. 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS 

The five factors governing the acceptance of a late-filed intervention 
petition are as follows: 

(j) Good cause, if any, for failure to file on time. 
(ii) The availability of other means whereby the petitioner's interest will be 

protected. 
(iii) The extent to which the petitioner's participation may reasonably be expected 

to assist in developing a sound record. 
(iv) The extent to which the petitioner's interest will be represented by existing 

parties. 
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(v) The extent to which the petitioner's participation will broaden the issues or 
delay the proceeding. 

10 C.F.R. 2.714(a)(1). 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS (LICENSING BOARD DISCRETION) 

The licensing boards have broad discretion in determining whether to 
grant an untimely intervention petition. Nuclear Fuel Services, Inc. (West 
Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275 (1975). 

RULES OF PRACTICE: INTERVENTION PETITION 
(BURDEN ON APPEAL) 

One who seeks to overturn a licensing board's grant of a late petition 
to intervene has a substantial burden on appeal. It is not enough for that 
party to establish simply that the Iice'nsing board might justifiably have 
concluded that the totality of the circumstances bearing upon the five 
lateness factors tipped the scales in favor of denial of the petition. In 
order to decree that outcome, the appeal board must be persuaded that a 
reasonable mind could reach no other result. 

RULES OF PRACTICE: RESPONSIBILITIES OF COUNSEL 

A lawyer citing legal authority to an adjudicatory board in support of a 
position, with knowledge of other applicable authority adverse to that 
position, has a clear professional obligation to inform the board of the 
existence of such adverse authority. See Rule 3.3(a)(3) of the ABA 
Model Rules of Professional Conduct (1983). 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS (RELATION TO 2.206 PETITION) 

A petition under 10 C.F.R. 2.206 is not an adequate substitute for par
ticipation in an adjudicatory proceeding concerned with the grant or 
denial ab initio of an application for an operating license. 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS 

A late petitioner for intervention should set forth in the petition, with 
as much particularity as possible, the precise issues it plans to cover, its 

1168 



prospective witnesses and a summary of their proposed testimony. Mis
sissippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), 
ALAB-704, 16 NRC 1725, 1730 (982), citing Summer, ALAB-642, 13 
NRC 881, 894 (981), aiI'd sub nom. Fairfield United Action v. NRC, 679 
F.2d 261 (D.C. Cir. 1982); Detroit Edison Co. (Greenwood Energy 
Center, Units 2 and 3), ALAB-476, 7 NRC 759, 764 (978). 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS 

The question under the fifth factor of 10 C.F.R. 2.714 (a) is whether, 
by filing late, the petitioner has occasioned a potential for delay in the 
completion of the proceeding that would not have been present had the 
filing been timely. Cj. Long Island Lighting Co. (Jamesport Nuclear 
Power Station, Units 1 and 2), ALAB-292, 2 NRC 631,650 n.25 (975). 

RULES OF PRACTICE: NONTIMELY INTERVENTION 
PETITIONS 

Although the ability to contribute to the development of a sound 
record is important in the determination of all late petitions, it assumes 
greater importance in cases in which the grant or denial of the petition 
will also decide whether there is to be any adjudicatory hearing. See Ten
nessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), 
ALAB-413,5 NRC 1418, 1422 (1977). 

APPEARANCES 

Nicholas S. Reynolds and Sanford L. Hartman, Washington, D.C., for 
the applicant, Washington Public Power Supply System. 

Nina Bell, Portland, Oregon, for the petitioner, Coalition for Safe 
Power. 

Donald F. Hassell for the Nuclear Regulatory Commission staff. 
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DECISION 

We are once again confronted with a challenge to Licensing Board 
action on a tardy petition for leave to intervene in a licensing 
proceeding. See Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1), ALAB-743, '18 NRC 387, 413-14 (1983) (Appendix). 
Here, the late petitioner is the Coalition for Safe Power (Coalition). On 
February 22, 1983, it sought intervention in this operating license pro
ceeding involving the WPPSS Nuclear Project No. 3. 1 This was some 
four months after the October 15, 1982 deadline prescribed in the notice 
of opportunity for hearing published in the Federal Register. 2 : 

In an unpublished Apri121, 1983 memorandum and order, the Licens
ing Board determined both (1) that the Coalition possessed the requisite 
standing to intervene; and (2) that the five factors governing the accept
ance of a belated petition did not, on balance, call for the denial of inter
vention in this instance.) Subsequently, in an unpublished September 
27, 1983 memorandum and order, the Board passed upon the Coalition's 
proposed contentions and admitted several of them to the proceeding. 

The applicant appeals from this result under 10 C.F.R. 2.714a.4 The 
appeal is confined to the claim that the petition should have been denied 
because of its untimeliness.s In response, both the Coalition and the 
NRC staff maintain that the Licensing Board did not abuse its discretion 
in granting the petition despite its lateness. Those parties thus urge 
affirmance. 

For the reasons set forth below, we vacate the grant of the petition 
and remand the matter to the Licensing Board for the purpose of requir
ing the Coalition to make a further showing with regard to the extent to 
which its participation in the proceeding "may reasonably be expected to 

1 Allhough Ihe Coalition's petition was dated February 18, the accompanying certincate of service reo 
fleets that it was actually med four days thereafter. 
2 Set' 47 Fed. Reg. 40,736. 40,737 0982l. No intervention petitions were med by that deadline and 

none but the Coalition's has been untimely submitted. 
) Those five faclors, set forth in 10 C.F.R. 2.714(a)(J), are as follows: 

(j) Good cause, if any, for failure to me on time. 
(ij) The availability of other means whereby the petitioner's interest will be protected. 

(iii) The extent to which the petitioner's participation may reasonably be expected to assist in de. 
veloping a sound record. 

(iv) The extent to which the petitioner's interest will be represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay the 

proceeding. 
4 The applicant is the Washington Public Power Supply System. It med the operating license application 

on behalf of itself and the other co-owners of the nuclear facility. 
S As above noted, the Licensing Board addressed this matter in its April 21 memorandum and order. 

Nonetheless, the applicant was obliged to await (as it did) the Board's September 27 ruling on the Coali· 
tion's proposed contentions before taking its appeal. s~~ Cincinnati Gas and E/~ctric Co. (William H. 
Zimmer Nuclear Power Station), ALAB-S9S, II NRC 860. 863-66 (980). 
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assist in developing a sound record."6 Should that showing be found 
satisfactory by the Licensing Board, the grant of the petition is then to 
be reinstated. 

I. 

The Commission long ago referred to the "broad discretion" conferred 
by Section 2.714(a) upon licensing boards in the fulfillment of their re
sponsibility to decide whether a particular intervention petition should 
be rejected because of ' untimeliness. Nuclear Fuel Services, Inc. (West 
Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275 (1975). 
Accordingly, as we recently had occasion to observe, "neither this Board 
nor the Commission has been readily disposed to substitute its judgment 
for that of the Licensing Board insofar as the outcome of the balancing 
of the Section 2.714(a) [lateness] factors is concerned." Shoreham, 
ALAB-743, supra, 18 NRC at 395-96 (footnote omitted). 

It follows that the applicant has a substantial burden on this appeal. It 
is not enough for it to establish simply that the Licensing Board might 
justifiably have concluded that the totality of the circumstances bearing 
upon the five lateness factors tipped the scales in favor of denial of the 
petition. In order to decree that outcome, we must be persuaded that a 
reasonable mind could reach no other result. 

It is within this framework that we now turn to the Licensing Board's 
analysis of the lateness factors and the applicant's attack upon that 
analysis. 

II. 

A. In its petition, the Coalition asserted that "[a] combination of rea
sons" explained the four-month tardiness: (1) the publication in the 
Federal Register of the notice of opportunity for hearing7 had been over
looked because, at the time, the Coalition was otherwise engaged in a 
discrete NRC licensing proceeding; (2) the Coalition had expected that 
the notice would also be published in a Portland, Oregon, newspaper 
(but it was not); (3) the Coalition had cause to assume that one of its 
members (a Mr. Duree) would be informed by the NRC of both the 
docketing of the operating license application and the opportunity for a 
hearing on it (but he was not); (4) after belatedly learning of the notice 

6 This Is the third of the Section 2.714(8) lateness factors. Su note 3, supra. 
7 See note 2, supra. 

1171 



of opportunity for hearing, the Coalition waited another two months to 
file the intervention petition because news reports had indicated that the 
facility would be terminated "due to financial problems."8 

The Licensing Board found this explanation unsatisfactory and hence 
determined that the first lateness factor - the existence of good cause 
for failure to file on time - weighed against granting the petition.9 The 
applicant, of course, does not dispute that determination. It maintains, 
however, that the Licensing Board did not attach sufficient significance. 
to the fact that the Coalition "intentionally" had delayed filing the peti
tion for another two months after the notice of opportunity for hearing 
came to its attention. lo Additionally, it complains II of the Licensing 
Board's observation that, although the absence of "good cause for the 
late filing * * * placed a heavier burden on [the] Coalition with respect 
to the other factors," the "fact that the lateness in making the filing is 
measured in months rather than years reduced the level of the burden 
[the Coalition] had to meet. "12 

We disagree with the applicant on both counts. True enough, the Coa
lition should have filed the intervention petition promptly upon its dis
covery that the deadline established in the Federal Register notice had al
ready arrived. But the applicant's repeated characterization of the failure 
to have done so as "willful"l3 cannot serve to obscure the fact that an 
honest error of judgment is all that reasonably can be laid at the Coali
tion's doorstep. As the applicant can scarcely dispute, even today the 
future progress of this project is far from certain.14 Although the Coali
tion inappropriately relied upon erroneous news reports of impending 
project termination (at the very least it should have sought verification 
of the accuracy of those reports), there is nothing before us to suggest 
that the reliance was in the teeth of contrary information and, thus, in 
bad faith. In the circumstances, we see no reason why the Coalition's 
mistake should have enhanced its burden on the other lateness factors. IS 

Similarly, we find no fault with the significance attached by the Licens
ing Board to the extent of the Coalition's tardiness. Manifestly, as the 

8 Intervention petition at 5-6. 
9 April 21 memorandum and order at 10. In this connection. the Licensing Board pointed out, Inter 

alia. that the notice of opportunity for hearing had been published not only in the Federal Register but, 
as well, in three newspapers in the State of Washington (where the facility is located). The Board further 
noted that one of those newspapers is published in the very community where Mr. Duree resides. 
10 Applicant's Br. (Oc\. 12, 1983) at 7-9. 
II/d. at 9-10. 
12 April 21 memorandum and order at 16. 
13 Applicant's Br. at 9, 12, 13, 14. 
14 We discuss this matter further in a later portion of this opinion, pp. 1178-79, Infra. 
IS Nor do we believe that the Coalition's prior involvement in NRC licensing proceedings (including 
those pertinent to this applicant's facilities) increases the gravity of the judgmental error. We therefore 
reject the applicant's insistence (Br. at 10-12) to the contrary. 

1172 



Licensing Board itself recognized, even a four-month urliustijied delay in 
seeking intervention is not to be ignored. See Shoreham, ALAB-743, 
supra, 18 NRC at 398-99. But it does not follow that, for the purpose of 
determining how compelling a showing must be made on the other Sec
tion 2.714 (a) factors, a delay of that length must be equated with one ex
tending over a period of years. In the final analysis, as Shoreham also 
explains, whether measured in months or years the true importance of 
the tardiness will generally hinge upon the posture of the proceeding at 
the time the petition surfaces. This is assuredly the case here. 16 

The short of the matter is that we concur fully in the Licensing 
Board's treatment of the first (good cause) lateness factor. In common 
with that Board, we conclude that the petition was inexcusably late and 
that that consideration increased (but not exceptionally so) the showing 
that the Coalition was required to make on the other factors.17 

B. We consider the second and fourth lateness factors together. The 
Licensing Board found both of these factors to weigh in favor of a grant 
of the petition. The applicant maintains, .however, that each points in 
the other direction. 

Because the Coalition is the only petitioner for intervention in this 
proceeding, should its petition be denied there will be no adjudicatory 
consideration of the operating license application. 18 Thus, there would 
not appear to be any "existing" party to whom the Coalition might look 
for representation of its interest (the fourth factor). Nor is it immediately 
obvious what other means for the protection of its interest might be 
available to the Coalition (the second factor). 

We are ,told by the applicant, however, that it was the Coalition's 
burden to demonstrate that the NRC stafT cannot (or will not) represent 
its interest and that that burden was not met. 19 In this connection, our at-

16 Sloe pp. 1178·80, infra. . 
17 One additional observation is in order. A certain amount or hyperbole is, or course, an inevitable in· 
gredient or advocacy. But when carried to an extreme, it does not assist the advocate's case; ir anything, 
it disserves it. In this instance, we round most unhelprul a number or patent extravagancies in the appli· 
cant's argument on the first ractor. For example, there is absolutely no basis in the record ror the claim 
that the Coalition's "conduct renects an attitude or total disregard ror NRC practice and procedure." Ap
plicant's Br. at 13. Nor was it rair commentary to suggest that, "simply because" the Coalition was only 
rour months late, the Licensing Board "minimized" its burden on the other rour ractors and "sent a 
clear message to anyone contemplating intervention berore the NRC that the railure to file a timely in
tervention petition carries with it virtually no penalty." Id. at 13, 14. As is clear rrom its April 21 memo
randum and order read as a whole, the Board did neither. 
181t is only in the construction permit proceeding that an adjudicatory hearing is held in the absence or 
any intervenors. See Section 189 orthe Atomic Energy Act or 1954, as amended, 42 U.S.C. 2239. 
19 Applicant's Br. at 34-36. Any such representation necessarily would have to be undertaken in the 
course or the staIT's review orthe operating license application, a review mandated Irrespective orwheth
er there is an adjudicatory hearing on the application. South Carolina Electric and Gas Co. (Virgil C. 
Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 881, 895 (1981), ajjd sub nom. Faliflt!/d United 
Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982). 
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tention is directed to the Licensing Board's decision in Consolidated 
Edison Co. oj New York (Indian Point, Unit No.2), LBP-82-1, 15 NRC 
37, 41 (1982). Further, according to the applicant, the Licensing Board 
erred in concluding that the Coalition could not adequately protect its 
interest through a request under 10 C.F.R. 2.206 that the Director of 
Nuclear Reactor Regulation institute a show cause proceeding.20 In this 
regard, the applicant points to· Washington Public Power Supply System 
(WPPSS Nuclear Project Nos. 1 & 2), CLI-82-29, 16 NRC 1221, 
1228-29 (1982) and Detroit Edison Co. (Enrico Fermi Atomic Power 
Plant, Unit 2), ALAB-707, 16 NRC 1760, 1766-69 (1982). 

1. In placing heavy reliance on Indian POint, LBP-82-1, supra, for the 
proposition that, absent a showing to the contrary, it is to be presumed 
that the staff will adequately represent the Coalition's interest, the appli
cant failed to refer to four other Licensing Board decisions cutting 
against its position. See- Cincinnati Gas and Electric Co. (William H. 
Zimmer Nuclear Station), LBP-79-22, 10 NRC 213, 215 (1979); Florida 
Power and Light Co. (Turkey Point Nuclear Generating Station, Units 3 
and 4), LBP-79-21, 10 NRC 183, 194-95 (1979); Wisconsin Public Service 
Corp. (Kewaunee Nuclear Power Plant), LBP-78-24, 8 NRC 78, 84 
(1978); South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear 
Station, Unit 0, LBP-78-6, 7 NRC 209, 213 (1978). In each of those 
cases, the Licensing Board granted either a tardy intervention petition or 
late-filed contentions in circumstances where a different outcome would 
have precluded any hearing on the issues sought to be raised. In the 
course of reaching that result, each Board explicitly determined that, be
cause it was not to be assumed that the petitioner's interest would be ad
equately represented by the staff, the fourth factor favored the grant of 
intervention.21 

In three of those cases, the staff explicitly declined to endorse the 
notion that its ability to represent adequately a private party's interest 
can be presumed.22 But that does not affect their pertinence here. Before 

20 Applicant's Br. at 15-18. 
21 If aware of these decisions, applicant's counsel had a clear professional obligation to inform us of 
their existence. St!e Rule 3.3(a)(3) of the ABA Model Rules of Professional Conduct (1983), replacing 
ABA Model Code of Professional Responsibility. EC 7-23. DR 7-\06(B)(J) (l982). We will therefore 
assume that the decisions somehow escaped their attention. But, inasmuch as counsel seemingly encoun· 
tered little difficulty in locating the decision in Indian Point (in which proceeding their firm was not 
involved), it is difficult to understand why a reasonable research effort would not likewise have uncov· 
ered the other four decisions on the particular point. 
22 In Turkt!y Point, the staff "noted that !the petitioner) failed to explain why his interest, as well as that 
of the general public, will not be effectively served by the NRC, which has the statutory responsibility 
for ensuring the public health and safety and protection of the environment. Nevertheless, !the starn 
recognized that there ;r room for the advancement of individualized interests in these proceedings. and 
concluded that the fourth factor weighs in favor of [p)etitioner." 10 NRC at 194. 

(Continut.'d) 
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the Board below, the staff acknowledged that "there may not be any 
other • • • party • • • which migtit afford protection to [the 
Coalition's1 interest. "23 Before us, the staff was even more direct on the 
matter; "It is not at all clear that the [shaff can represent the private 
interests of the Coalition. "24 

If the staff is not prepared to say that it will represent the particular 
interest of the Coalition (as opposed to the general public interest), we 
see no reason why the Licensing Board should have assumed such 
representation. It need be added only that, had the staff remained silent 
on the subject, our assessment on the fourth factor would have been no 
different. The annals of NRC adjudications reflect that the position 
taken by staff on a specific safety or environmental issue (in the fulfill
ment of its role as the protector of the general public interest) often is at 
odds with the views espoused by an intervenor seeking to vindicate 
either· its personal interest or its independent perception respecting 
where the public interest lies. Indeed, it was doubtless in recognition of 
the potential for such divergence that the Congress elected to provide 
hearing rights to private citizens and organizations in Section 189 of the 
Atomic Energy Act of 1954, as amended, 42 U.S.C. 2239.25 

2., ,We are similarly unconvinced that the Section 2.206 remedy is an 
adequate substitute for participation in an adjudicatory proceeding con
cerned with the grant or denial ab initio of an application for an operating 

: In KeMlaun~, the Licen~ing Board took note of the applicant's argument that the "petitioners have 
produced no factual basis to support the conclusion that their interests are not adequately represented 
by" the staff. The Board went on to observe that the staff had stated that the Board "should not assume 
that it will represent the petitioners' concerns." 8 NRC at 84. . 

In Summt'r, the applicant argued that the representation factor weighed against grant of the late peti. 
tion because the staff "always has the obligation of protecting the public health and safety whether a 
hearing is held or not." In response, the Board pointed out that the staff had conceded that the factor 
weighed in the petitioner's favor "presumably with full knowledge that [p]etitioner's individualized 
interests may better be advanced by him." 7 NRC at 213. 
23 Staff Response to Untimely Petition to Intervene filed by the Coalition for Safe Power (Mar. 14, 
1983), at 13. 
24 Staff Br. (Oct. 27, 1983) at 19 n.68. . 
25 The fourth factor could be read, of course, as referring to the representation of the petitioner's Inter· 
est by existing parties to an adjudicatory proceeding. So read, the fourth factor would always be in the 
petitioner's favor in circumstances where, as here, the denial of its petition would leave no proceeding 
and thus no parties to it. 

As the applicant correctly notes, the same Is likely true if, although qualifying as an "existing party" 
despite the lack of an adjudicatory proceeding, the staff nonetheless is not regarded as a representative 
of the interest of the petitioner. All this means, however, is that, in cases where there are no other 
intervenors, the fourth factor may always favor a grant of a late intervention petition. That consideration 
does not disturb us inasmuch as it is compelled by the terms of the regulation. Moreover, if the appli· 
cant's thesis were accepted, the probable result would be that in all cases the fourth factor would weigh 
In favor of denial of the petition. This Is because it would be virtually impossible for a late petitioner to 
ascertain, in advance of filing its petition, precisely what conclusions the staff review will reach on any 
particular safety or environmental issue. Without such knowledge, the petitioner could scarcely fulfill 
the burden (that the applicant would impose upon it) of establishing affirmatively that the staff review 
will not adequately represent it on those issues affecting its interest. 
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license. Among other things, all that Section 2.206 allows is a request of 
the Director of Nuclear Reactor Regulation that he institute a show 
cause proceeding looking to the possible modification, suspension or 
revocation of a license or the taking of "such other action as may be 
proper." If the request is denied, the Commission may on its own 
motion review the Director's decision to determine if he abused his 
discretion. The requester may not, however, file a petition or other re
quest for review. 10 C.F.R. 2.206(c). 

On the face of it, this procedure can hardly be equated with the ability 
to litigate issues in an adjudicatory setting,· accompanied by a right of 
appeal to this Board and an entitlement to petition for Commission 
review if dissatisfied with the appellate result. And neither the Commis
sion's decision in WPPSS 1 & 2, CLI-82-29, supra, nor our decision in 
Fermi, ALAB-707, supra, suggests otherwise. 

In WPPSS 1 & 2, the Commission was not faced with a late interven
tion petition and thus was not called upon to consider the Section 
2.714(a) factors. Instead, the issue at hand was the proper scope of a pro
ceeding on an application for the extension of a construction permit.' 
The Commission's discussion of the Section 2.206 procedure was in the 
context of determining the remedy available to one who desires to put 
its health, safety and environmental concerns before the agency in ad
vance of the commencement of the operating license proceeding. . 

For its part, Fermi did involve a late intervention petition (filed by a 
Michigan county). But we did not there hold that the availability of the 
Section 2.206 remedy meant that the second factor disfavored 
intervention. To the contrary, we explicitly found in the County's favor 
"the lack of availability of other means to protect its interest (factor 
two) - the fact that absent admission to this licensing proceeding it is 
not assured of an adjudicatory hearing on the claims it seeks to raise." 
16 NRC at 1767 (footnote omitted). Nonetheless, because on balance 
other factors "point[ed] decisively against the grant of the County's 
petition," we concluded that the Licensing Board denial of it "was plain
ly not an abuse of discretion." Ibid. This left the question as to what was 
to be done with the "potentially significant issues" that had been raised 
by the County. Our answer was a referral of the petition to the Director 
of Nuclear Reactor Regulation with the request that he treat it as a Sec
tion 2.206 petition.ld. at 1767-69. In short, the availability of the Section 
2.206 remedy was not invoked by us in connection with our appraisal of 
the second lateness factor but, rather, only following a determination 
that, all five factors considered, the Licensing Board had not erred in 
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declining to allow the County to intervene belatedly in the adjudicatory· 
proceeding.26 

C. The Licensing Board found that the Coalition had made a 
"sufficient" (albeit not the "strongest" possible) showing that "its par
ticipation may reasonably be expected to assist in developing a sound 
record" and that therefore the third lateness factor weighs in its favor,21 
We agree with the applicant that this finding is of very dubious validity. 
The Board was told simply that: 

The Coalition has previously participated in several NRC proceedings: presenting 
witnesses in the Trojan Spent Fuel Pool Licensing Amendment case and conducting 
extensive cross examination in the Trojan Control Building Licensing Amendment 
which led to additional technical specifications to be imposed by the StafT. The Coali
tion has, at present, a former WPPSS quality assurance worker who has agreed to 
participate in this proceeding. The Coalition is also in the process of working with 
other intervenors in the region to identify other expert witnesses in the areas of 
radiation, health physics, geology, seismology, hydrology, engineering, fisheries and 
nuclear safety.28 

Under our prior decisions, this was manifestly inadequate.29 

Almost a year ago, we observed that, because of the importance of 
the third factor, "[w]hen a petitioner addresses this criterion it should 
set out ~ith as much particularity as possible the precise issues it plans 
to cover, identify its prospective witnesses, and summarize their pro
posed testimony." Mississippi Power & Light Co. (Grand Gulf Nuclear 
Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982), citing 
Summer, ALAB-642, supra, 13 NRC at 894; Detroit Edison Co. 
(Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 
764 (1978). In our very recent opinion in Shoreham, ALAB-743, supra, 
we took note of that observation in the course of ruling that the tardy 
petitioner there (an organization) had failed to sustain its burden on the 
factor. 18 NRC at 399-400. 

Shoreham also addressed the significance of the fact that some of the 
petitioner's members had participated many years earlier in the construc-

26 Needless to say, If the availability oflhe Section 2.206 remedy had the significance attributed to it by 
the applicant here, the second factor would lose all possible meaning. Under the applicant's theory, that 
remedy is at the disposal of every late petitioner. 
27 April 21 memorandum and order at 12·14. 
28 Intervention petition at 7-8. 
29 In its appellate brief (al 7.8), the Coalition endeavors to expand upon what was put before the licens
ing Board. Because, however, appeals must be considered and decided on the basis of the Licensing 
Board record. we normally do not consider assertions of fact not presented below. See Puerto Rico Electric 
Power Authority (North Coast Nuclear Plant, Unit 0, ALAB·648, 14 NRC 34, 36 (1980. For this 
reason, we have not passed upon the Coalition's new'representations but leave them for Licensing 
Board evaluation (should they be reasserted before that Board on the remand). 
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tion permit proceeding for the same facility. We concluded that little .. 
weight should attach to that consideration because (1) there was nothing 
before us that would permit the conclusion that the participation in the 
construction permit proceeding made a substantial contribution to the 
development of the record; and (2) the issues that the petitioner pro
posed to litigate in the operating license proceeding bore no resemblance 
to any issue that might have confronted the Licensing Board in the con
struction permit proceeding. Id. at 400-01. 

We need not undertake to examine the now closed records in the two 
Trojan licensing proceedings cited by the Coalition. Even were such an 
examination to reflect that the Coalition made a significant contribution 
to the development of those records, the question would remain whether 
a similar contribution is likely in this case. In common with the Shore
ham petitioner, the Coalition has not claimed, .let alone demonstrated, 
that the issues it proposes to litigate here bear any relationship to those 
presented in the Trojan cases.30 Absent such a demonstration, it was in
cumbent upon the Coalition to explain why an inference favorable to it 
on the third factor nevertheless could be drawn from the fact of past in
volvement in our proceedings. This, too, was not attempted below. 

D. Moving on to the fifth lateness factor, we find ourselves in agree
ment with the Licensing Board's conclusion that it weighs against the 
Coalition but not significantly SO.31 Obviously, a grant of intervention 
will broaden the issues because, to repeat, there would be no hearing ·at 
all if the petition were denied. It is not equally apparent, however, that, 
had the petition been filed by the October 15, 1982 deadline, the Coali
tion's issues would or could have been heard and decided more expedi
tiously than is now possible. On the contrary, the facts before us strongly 
suggest that the lateness of the petition has not of itself delayed the prog
ress of the proceeding. 

On this score, applicant's counsel advised the Licensing Board by July 
12, 1983 letter of "an immediate construction delay of WNP-3 until an 
assured source of funding for continued construction can be obtained." 
Attached to that communication was an undated confirmatory letter 
sent by an official of the applicant to the Director of Nuclear Reactor 
Regulation. The Director was advised that the applicant would "attempt 
to preserve [construction] capability for a reasonably efficient restart 
during the next 3 to 9 months by retaining the key class 1 contractors" 

30 That no such relationship can be assumed is clear from lhe nature of the Questions posed and decided 
in the two Trojan proceedings. Su Portland Gt'nt'ral Electric Co. (Trojan Nuclear Plant), ALAB·524. 9 
NRC 65, and ALAB·534, 9 NRC 287 ((979) (control building); Id •• ALAB·S31, 9 NRC 263 (1979) 
(spent fuel pool capacity expansion). 
31 April 21 memorandum and order a116. 
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and that it would ·"continue to seek to remove the impediments prevent
ing further financing of WNP-3 in order to resume project construction 
activities. " 

Approximately one month later, at the special prehearing conference 
convened to consider the Coalition's proposed contentions, applicant's 
counsel provided the Licensing Board with a further oral report on the 
status of construction. According to counsel: . 

On July 8th a one-year wind-down construction was commenced. The project is in 
the process, in the early process of coming down from construction. The projected 
outside limits of the construction deferral is three years. The Supply System is hope-

. ful and optimistic that a' financial plan can be organized in the near future such that 
the delay period will be much shorter than three years. The plant is 7S percent 
complete, they were constructing at a rate of two percent a month when they 
stopped construction. The Supply System's intention is to restart construction at the 
earliest possible time, and to complete the project at the earliest possible time.32 

Given these developments, it should come as no surprise that the 
staff seemingly is attaching a low degree of priority to the safety and en
vironmental review of the operating license application for this facility. 
In that connection we take official notice of the content of the September 
1983 Regulatory Licensing Status Summary Report (NUREG-OS80, 
Vol. 12, No.9). It appears at page 2-31 of that document that, as of 
September 30, 1983, the contemplated dates of issuance of the staWs 
final environmental statement and safety evaluation report were April 6 
and August 9, 1984, respectively. 

It follows that, even if the Coalition had filed its petition on time, it is 
doubtful at best that the adjudicatory hearing would have commenced 
any earlier than the latter part of 1984. In any event, it is a virtual cer
tainty that the final curtain would not - indeed could not - have fallen 
on the proceeding in advance of the public availability of the safety eval
uation report. 

All in all,' the situation at bar does not differ materially from that in 
Greenwood, ALAB-476, supra. That decision involved an intervention 
petition that had been filed in a construction permit proceeding more 
than two and one-half years after the prescribed deadline. Notwithstand
ing the extreme - and unjustified - tardiness, we held that the delay 
factor did not loom large. This was because the applicant had suspended 
"the engineering and licensing effort" in connection with the project in 
light of a then inability to finance construction. 7 NRC at 762. 

32 Tr. 56-57. 
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To be sure, in view of that action, the Greenwood applicant had ac
quiesced in a suspension of the licensing proceeding. But that considera
tion does not provide a crucial distinction. It matters not whether the 
consequence of an applicant's cessation of work on a nuclear project is 
an agreed upon, and indefinite, formal halt to the proceeding (as in 
Greenwood) or, instead, simply a more leisurely staff pre-hearing review 
process (as here). In either circumstance, the pivotal question is whether 
an additional consequence of the cessation of work on the project is that 
the late petition is not apt to be a contributor to delay in the progress 
and completion of a hearing on the license application. In this case, as in 
Greenwood, that question requires an affirmative answer. 

Finally, the applicant stresses that, if the Coalition were denied 
intervention, the adjuqicatory proceeding would now be at an end. (Br. 
at 37,) We regard that happenstance to be irrelevant. For purposes of 
the fifth factor, the question is whether, by filing late, the Coalition has 
occasioned a potential for delay in the completion of the proceeding that 
would not have been present had the filing been timely. Cf. Long Island 
Lighting Co. (Jamesport Nuclear Power Station, Units 1 and 2), 
ALAB-292, 2 NRC 631,650 n.25 (1975).33 

III. 

In sum, we concur in the Licensing Board's appraisal of four of the 
five lateness factors. In most instances, such a broa~ area of agreement 
would lead to an affirmance of the result below - particularly given the 
prevailing "abuse of discretion" appellate review standard. Here, 
however, we have concluded that a different course is warranted. 

As seen, our disagreement with the Licensing Board pertains to the 
sufficiency of the Coalition's showing on the third factor - its ability to 
contribute to the development of a sound record. Although that factor is 
important in the determination of all late petitions, we think it assumes 
yet greater importance in cases, such as that at bar, in which the grant or 
denial of the petition will also decide whether there is to be any adjudica
tory hearing. See Tennessee Valley Authority (Watts Bar Nuclear Plant, 
Units 1 and 2), ALAB-413, 5 NRC 1418, 1422 (977). Stated 

331n this connection, there is no merit to the applicant's reliance upon Grand Gulf, ALAB.704, supra. 
There, the intervention petition had been liJed almost four years late and more than a month after the 
issuance of a low power operating license for the Grand Gulf facility. It was in this context that we 
stated that "it is manifest to us that the grant of an intervention petition at this very late hour, after the 
Director of Nuclear Reactor Regulation has issued a low power operating license In an uncontested procl'l'ding, 
will perforce broaden the now non·existent adjudicatory issues and delay conclusion of the proceeding." 
16 NRC at 1730 (emphasis supplied). Asjust seen, the situation in the case at bar is markedly different. 
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otherwise, there appears to us to be no reason to allow an inexcusably 
belated intervention petition to trigger a hearing unless there is cause to 
believe that the petitioner not only proposes to raise at least one substan
tial safety or environmental issue but, as well, is equipped to make a 
worthwhile contribution on it. 

We accordingly vacate the relevant portion of the Licensing Board's 
April 21 memorandum and order and remand the intervention petition 
to that Board with instructions to require the Coalition to make an addi
tional showing on the third factor.34 Should the Board find the showing 
to cure the deficiencies we have discerned in the cursory and unillu
minating recitation on the third factor contained in the Coalition's 
petition, the grant of intervention is to be reinstated. Otherwise, inter
vention is to be denied. In either event, any further appeal to us must 
rest on a clear demonstration of an unmistakable abuse of discretion on 
the Licensing Board's part. 

In exercising its discretion, the Licensing Board will, of course, apply 
th'e guidance provided in Grand Gulf, ALAB-704, supra; Shoreham, 
ALAB-743, supra; and this opinion. To the extent that the Coalition con
tinues to rely on its participation in other NRC licensing proceedings, 
the Board should wish to satisfy itself that enough information has been 
provided to enable the drawing of an informed inference that the Coali
tion can and will make a valuable contribution in this proceeding. Insofar 
as the discharge of its Grand Gulf obligation is concerned (see p. 1177, 
supra), the Coalition should both (1) identify specifically at least one wit
ness it intends to present; and (2) provide sufficient detail respecting 
that witness' proposed testimony to permit the Board to reach a reasoned 
conclusion on the likely worth of that testimony on one or more of the 
contentions admitted to the proceeding in the Board's September 27 
memorandum and order. 

The Licensing Board's April 21, 1983 memorandum and order is 
vacated insofar as it addressed the third Section 2.714(a) factor and ulti
mately concluded that the Coalition's intervention petition should not 

34 A similar opportunity was not provided to the late petitioner in Shoreham, But the circumstances of 
that case were entirely different. We need not now catalog the differences because (although not record· 
ed in ALAB-743) the Shoreham petitioner's counsel expressly stated at oral argument that her client 
was prepared to rest on the third factor showing that had been made to the Licensing Board and did not 
wish an opportunity to bolster that showing were we to hold (as we later did) that it was insufficient. 
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be denied because of its untimeliness. The cause is remanded for further 
proceedings consistent with this opinion. , ',:'.' . 

It is so ORDERED. 

Opinion of Mr. EdIes, concurring: 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board, 

',' 

': . 

I join in the Board's opinion but offer two brief observations. First, I 
agree that on remand the Coalition should provide sufficient detail re
specting any affirmative case it plans to present. This will permit the 
Licensing Board to make a reasoned decision as to the likely value of the 
petitioner's participation. But I do not read our opinion as imposing an 
absolute requirement that every late intervenor must put forth anar
firmative case. 

Our cases clearly recognize that cross-examination can be an especially 
valuable tool in the development of a full record and that an' intervenor 
may even establish its entire case through its use. Louisiana Power and 
Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 
NRC 1076, 1096 n.30 (1983). And we have at least suggested that the 
ability to cross-examine effectively is a relevant consideration when con~ 
sidering a petition to intervene late. See Summer, ALAB-642, supra, '13 
NRC at 892-93,1 Despite the general language in our Grand Gulf opinion 
and the majority opinion in Shoreham about the need to identify wit
nesses and summarize their proposed testimony, we were not called 
upon in either of these cases (or in this case) to consider an argument 
regarding the role of cross-examination as an element of the factor three 
evaluation.2 Although I suspect it will be easier to satisfy a licensing 

lIn the Summer case, the prospective intervenor fell short of demonstrating that it could contribute to 
the record sufficiently, whether by way of witnesses or in combination with an ability to cross-examine. 
21n the Shoreham case, the petitioner did not seriously argue that its ability to cross-examine was critical 
to its presentation. Although I noted in my dissenting opinion that the ability to ask questions on cross
examination was a mailer to be evaluated in determining whether the petitioner could make 1 useful 
contribution to the record (see 18 NRC at 407), the majority plainly (and quite reasonably, given the 
petitioner's presentation) focused on the petitioner's ability to contribute to the record through the pres
entation of testimony and the introduction of affirmative evidence (!d. It 399-402). 
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board where a late intervenor plans to put forth an affirmative case (the 
Coalition, for example, has already indicated its intention to present at 
least one witness), we do not rule out the possibility that some future 
late intervenor may be able to prevail on factor three by reliance on 
cross-examination, either alone or in combination with an affirmative 
presentation. 

Second, I agree that a petitioner's track record in other proceedings 
may be considered in evaluating whether it is likely to contribute effec
tively in a later case. I also agree that, in this case, the Coalition has thus 
far failed to make a satisfactory connection between its past participation 
and the likelihood that it will participate constructively in this 
proceeding. But our opinion today should not be read as foreclosing reli
ance on a track record where the issues on which a petitioner participated 
successfully in the past have no resemblance to the issues to be confront
ed in the new case. 

Obviously a demonstration of ability to participate constructively will 
be easier where the issues are identical or, at least, similar. Such demon
stration of similarity of the issues may even be required in some factual 
settings. There may be cases, however, in which a prospective participant 
possesses generalized knowledge on scientific and environmental issues 
and,asks us to consider its participation on other issues in other cases as 
an illustration of its ability to marshall its resources, recruit any expertise 
it may need, and participate effectively on matters of interest to it. 

A balancing of the five factors is, in the final analysis, a highly judg
mental appraisal in which the adequacy of a presentation on any of the 
factors will depend on the specific facts of each case. Weare not attempt
ing to circumscribe in advance the Licensing Board's ability to rely on 
any information that could genuinely assist in that appraisal. 
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The Appeal Board affirms an order by a Licensing Board judge denyirig 
a party's motion for recusal of the judge for bias or the appearance of 
partiali ty . 

RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

A motion seeking recusal of a member of the Commission or one of 
its adjudicatory boards is to be determined by the individual rather than 
by the Commission or the full board. Pacific Gas and Electric Co. (Diablo 
Canyon Nuclear Power Plant, Units 1 and 2), CLI·80·6, 11 NRC 411 
(1980); Houston Lighting & Power Co. (South Texas Project, Units 1 and 
2), ALAB-672, 15 NRC 677, 683 (1982), rev'd on other grounds, 
CLI-82-9, 15 NRC 1363 (1982). 
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RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

Disqualifying bias or prejudice in administrative proceedings, as in the 
federal courts, must generally be extrajudicial. Houston Lighting and 
Power Co. (South Texas Project, Units 1 & 2), CLI-82-9, supra, at 1365. 

RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

There may be an exception to the general rule that disqualifying bias 
must be extrajudicial where judicial conduct demonstrates "pervasive 
bias and prejudice." Pervasive bias and prejudice, however, involves 
more than "stares, glares and scowls" or "occasional outbursts toward 
counsel during a long trial" or intemperate and impatient remarks by 
the judge. Id. at 1366. 

RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

A disqualification or recusal motion must also be based on an invasion 
of the movant's own rights. One cannot seek the disqualification or recu
sal of a judge to protect the interests of another party. Puget Sound Power 
and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), 
ALAB-556, 10 NRC 30, 32-33 (1979). A party requesting disqualifica
tion or recusal may attempt to establish by reference to a judge's overall 
conduct that a pervasive climate of prejudice exists in which a fair hear
ing cannot be obtained by the movant. 

APPEARANCES 
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Thomas G. Dignan, Jr., and R.K. Gad III, Boston, Massachusetts, for 
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MEMORANDUM AND ORDER 

On October 7, 1983, intervenor Seacoast Anti-Pollution League 
(SAPL) filed a motion under 10 C.F.R. § 2.704(c) calling upon Admin
istrative Judge Helen F. Hoyt to recuse herself from serving as Chairman 
of the Licensing Board in this operating license proceeding.' At the 
. same time, SAPL asked the Licensing Board to stay further proceedings 
pending review and appellate disposition of the recusal motion. The gist 
of SAPL's allegations is that the Licensing Board Chairman, through' a 
series of actions and remarks, has demonstrated hostility toward SAPL 
and the other intervenors. SAPL maintains that such hostility is a mani
festation of bias. SAPL further contends that Judge Hoyt's conduct es
tablishes the appearance of partiality, independently warranting her 
recusal. 

The applicants and the NRC staff filed answers to SAPL's motion. 
They claim, to begin with, that recusal or disqualification is not justified 
under Commission precedent because the allegations of bias stem entire
ly from the judge's conduct during the course of the proceedings rather 
than from an extrajudicial source. They contend, moreover, that Judge 
Hoyt's conduct in the context of a hotly contested proceeding represents 
essentially a need to assert administrative authority over the 
proceedings. The applicants assert, in this regard, that Judge Hoyt's ac
tions were proper and fully consistent with the need to maintain order 
and preserve the dignity of the proceeding while the staff claims that the 
Board's actions followed the management techniques specified by the 
Commission in its Statement of Policy on Conduct of Licensing 
Proceedings, CLI-81-8, 13 NRC 452 (981). 

On October 21, 1983, the Licensing Board denied SAPL's request to 
stay further proceedings. On November 2, 1983, Judge Hoyt issued an 
order denying SAPL's motion that she step down. As mandated by 10 
C.F.R. § 2.704(c), Judge Hoyt referred the motion to us for review. Con
sistent with our standard practice in matters of this kind, we embarked 

I SAPL properly directed its motion to Judge Hoyt rather than the Licensing Board, A motion seeking 
recusal of a member of the Commission or one of its adjudicatory boards is to be determined by the indi
vidual rather than by the Commission or the full board. PacfflC Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant, Units 1 and 2), CLl·80-6, 11 NRC 411 (1980); Houston Lighting & Power Co, 
(South Texas Project, Units 1 and 2), ALAB-672, IS NRC 677, 683 (1982), rl'v'd on other grounds. 
CLl-82-9, IS NRC 1363 (1982). A copy of Judge Hoyt's decision is attached as an appendix to this 
opinion. 
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immediately upon a review of the documents filed below. After review
ing those documents, we affirm Judge Hoyt's decision.2 

General Principles 

The Commission recently had occasion to examine the standard to be 
applied in our proceedings when the disqualification or recusal of a 
presiding judge is requested. In Houston Lighting and Power Co. (South 
Texas Project, Units 1 & 2), CLI-82-9, 15 NRC 1363, 1365 (1982), the 
Commission stated: 

In the federal courts, disqualifying bias or prejudice of a trial judge must generally, 
be extra·judicial. As the Supreme Court has held, "the alleged bias and prejudice to 
be disqualifying must stem from an extrajudicial source and result in an opinion on 
the merits on some basis other than what the judge has learned from his participa-
tion in the case." ... The same standard applies to presiding officers in administra-
tive proceedings .... Indeed, the Commission has expressly adopted this rule, hold-
ing that "Preliminary assessments, made on the record, during the course of an ad
judicatory proceeding - based solely upon application of the decision-maker's judg
ment to material properly before him in the proceeding - do not compel disqualili- . 
cation as a matter of law ... " Icitations omittedl. " 

. . 
The Commission nonetheless suggested that there may be an exception 
to this general rule where judicial conduct demonstrates "pervasive ·bias 
and prejudice." [d. at 1366. To constitute such pervasive bias and 
prejudice, however, a judge's conduct must be more than "stares, glares 
and scowls" or "occasional outbursts toward counsel during a long 
trial." /d. See also Hamm v. Members of Board of Regents of State of 
Florida, 708 F.2d 647,651 (lIth Cir. 1983) (friction between the court 
and counsel, including intemperate and impatient remarks by the judge 
in a proceeding of short duration, does not constitute pervasive bias), 
reh'g denied, 715 F.2d 580 (l1th Cir. 1983). ' 

A disqualification or recusal motion must also be based on an invasion 
of the movant's own rights. One cannot seek the disqualification or recu
sal of a judge to protect the interests of another party. Puget Sound Power 
and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), 
ALAB-556, 10 NRC 30, 32-33 (1979). A party requesting disqualifica
tion or recusal, however, may attempt to establish by reference to a 
judge's overall conduct that a pervasive climate of prejudice exists in 
which a fair hearing cannot be obtained by the movant. Similarly, it may 

2 On October 28. 1983, intervenor Attorney General Francis X. Bellotti or the Commonwealth or Massa
chusetts also filed a motion for disqualification and recusal that was received by Judge Hoyt on October 
31. Judge Hoyt's decision notes that she intends to rule separately on that motion, and we shall review 
her decision separately as well. 
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attempt to demonstrate a pattern of bias toward a class of participants of 
which it is a member (e.g., all intervenors). 

The Instant Case 

SAPL does not assert that any of the underlying allegations of bias 
emanate from extrajudicial sources. All of the examples of alleged hos
tility to SAPL and other intervenors involve rulings, conduct or remarks 
by the Licensing Board Chairman in response to matters that arose 
during the administrative proceedings in this case. This being so, we 
must agree with Judge Hoyt and the opposing parties that no basis for 
disqualification has been established under the general rule applied in 
Commission proceedings.) Indeed, SAPL concedes as much when it sug
gests that the Commission's South Texas decision is erroneous, that the 
Commission should now abandon its precedent and "adopt a higher 
standard of judicial conduct than those required by the courts," and that 
it wishes to preserve this issue for appea1.4 As SAPL recognizes, any 
change in the governing standard for recusal or disqualification rests 
with the Commission, not this board. 

SAPL claims, nonetheless, that the instant proceeding "is indeed an 
extreme case, where the evidence of bias and hostility is not occasional, 
but common and persistent. "S Presumably, therefore, SAPL believes 
that disqualification or recusal is required under the exception to the 
general rule referred to by the Commission in its South Texas opinion. 
We disagree. 

We have carefully canvassed the materials submitted by SAPL in con
nection with its motion. (No useful purpose would be served, however, 
by reciting the various events that make up the allegations of bias.) We 
are additionally familiar with the context of th~ litigation by virtue of 
our earlier rulings on requests by SAPL and other intervenors for direct
ed certification of various Licensing Board rulings. See ALAB-731, 17 
NRC 1073 (1983); ALAB-734, 18 NRC 11 (1983); and ALAB-737, 18 
NRC 168 (1983) (two motions). The record plainly reveals a series of 
disputes between the intervenors and the Licensing Board Chairman, 
carried on at times in a framework of confrontation rather than delibera
tive discussion, and punctuated by sarcasm and angry words. It is clear 

) In reaching her decision, Judge Hoyt did not attempt to separate SAPL's charges of bias toward it 
from that directed toward other parties. We follow the same approach. In our view, SAPL has included 
allegations of bias toward other intervenors in an effort to portray a climate of hostility rather than to 
speak on behalf of other parties. 
4 SAPL's Motion for Disqualification of Judge Hoyt (Oct. 7. 1983) at 2. 8. 
S [d. at 2. 
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that this proceeding is one in which the tension'level is high. But we 
cannot conclude on the basis of the information before us that any of 
the events discussed by SAPL, independently or collectively, rise to the 
level of demonstrating a preconceived opinion on the merits or a show
ing of pervasive bias or prejudice by the Licensing Board Chairman. 

The November 2, 1983 order of Judge Hoyt is affirmed. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 
, Appeal Board 

Opinion of Mr. Rosenthal, concurring: 

I join fully in the foregoing opinion. Given the Commission's South 
Texas decision, there is scant room for doubt that none of the averments 
in the SAPL motion provides a legally sufficient basis for requiring 
Judge Hoyt to step aside. Nonetheless, I cannot leave the motion with
out expressing my concern respecting the setting in which it was present
ed to us. 

,This proceeding involves significant health and safety issues having 
und'eniable implications in terms of not merely the individual interests 
'of the applicants and intervenors, but the broader public interest as well. 
As thus scarcely necessitates elaboration, from beginning to end the pro
ceeding should have as its focus the development of a full evidentiary 
record on those issues, which in turn will allow the Licensing' Board 
(and reviewing appellate tribunals) to make an informed appraisal of the 
competing claims of the parties. To this point, however, much of the 
focus regrettably has been elsewhere. 

As even a casual examination' of what has transpired below to date 
makes apparent, there has been constant and unseemly verbal - and to 
a lesser extent written - warfare on matters having little to do with any
thing of true substance. I need not freight this opinion with a recitation 
of illustrative examples. It is enough to note that, the majority of the 
actors on the scene - representatives of parties as well as the Licensing 
Board itself - have indulged in their fair share of the untoward 
commentary. ' 
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It is of no present moment whether any specific instance of incivility 
was provoked by what had been said or done by someone else. Rather, 
all that is now of importance is that the bickering and personalized at
tacks come to an immediate halt. Even in a hotly contested proceeding, 
there is no reason why legitimate disagreement on a particular matter 
must or should ripen into a confrontation of such dimensions that it can 
be productive only of ill will and suspicion. This proceeding deserves 
recognition of that fact by all concerned. 

APPENDIX 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judge: 
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(Seabrook Station, Units 1 and 2) 

ORDER 

Docket Nos. 50-443-0L 
50-444-0L 

(ASLBP No. 82-471-02·0L) 

November 2, 1983 

I. INTRODUCTION 

On October 7, 1983, the Seabrook Anti-Pollution League (SAPL) 
filed a Motion with the Licensing Board requesting that Judge Hoyt dis
qualify herself from the Seabrook licensing proceeding pursuant to 10 
C.F.R. § 2.704(c). The Motion alleges that this Judge's conduct towards 
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counsel for the Intervenors and representatives of interested municipali
ties during the Seabrook evidentiary hearings shows bias and prejudice 
against these parties, in violation of the standards of conduct set forth in 
28 U.S.C. § 455(a) and the Commission's decision in Houston Lighting 
and Power Co. (South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC 
1363 (1982). Appended to the Motion are affidavits and portions of the 
hearing transcript which purport to document instances of bias on the 
part of this Judge. 

Applicants filed an Answer to SAPL's motion on October 24, 1983, 
refuting SAPL's interpretation of the incidents cited and arguing that 
this Judge's conduct was motivated by the necessity of preserving order 
during the proceeding and not by prejudice against the Intervenors' 
case. StafT filed its Response on October 31, 1983. Like Applicants, the 
StafT opposed SAPL's Motion for Recusal and gave its interpretation of 
each instance of alleged bias. StafT includes an extended discussion of 
the proper legal standard to apply in cases of recusal. 

II. THE LEGAL STANDARDS FOR DISQUALIFICATION OF 
A LICENSING BOARD JUDGE . 

The Commission has recently set forth the standards for disqualifica
tion of a Licensing ·Board member in Houston Lighting and Power Co. 
(South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC 1363 (1982). 
The Commission applied the current federal court standards which re
quire that, to be disqualifying, the bias or prejudice must derive from an 
extra-judicial source and result in an opinion on the merits of an issue in 
the case based on something other than what the judge has learned from 
his participation: United States v. Grinnell Corp., 384 U.S. 563, 583 
(966). This standard has previously been applied to presiding officers 
in administrative proceedings. Duffield v. Charleston Area Medical 
Center, Inc., 503 F.2d 512 (4th Cir. 1974). . 

28 U.S.C. § 455(a) requires a federal judge to "disqualify himself in 
any proceeding in which his impartiality might' reasonably be 
questioned." As the Commission noted in its South Texas opinion, the 
objective standard set forth in this statute does not alter the requirement 
that the conduct leading to disqualification be limited to extra-judicial 
conduct. 15 NRC at 1367, citing In Re IBM Corp., 618 F.2d 923, 929 
(2d. Cir. 1980); Johnson v. Trueblood, 629 F.2d 287, 291-92 (3d Cir. 
1980); Phillips v. Joint Legis/ative Committee on Performance and Expendi
ture Review of the State of Mississippi, 637 F.2d 1014, 1020 (5th Cir. 
1981). Thus, statements or conduct based solely on perceptions formed 
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during a proceeding may not form a basis for disqualification on the 
ground of prejudice. South Texas, 15 NRC at 1366. IBM, supra, at 928. 

III. SAPL'S MOTION 

a) Standing 

SAPL's Motion for Disqualification claims prejudice not only against 
counsel for SAPL, but against counsel for the Commonwealth of 
Massachusetts, New England Coalition on Nuclear Pollution (NECNP) 
and the New Hampshire Attorney General's Office, and representatives 
of interested municipalities. Counsel for the Commonwealth of Massa
chusetts and NECNP filed affidavits which accompanied the motion. No 
named Intervenor joined in SAPL's motion for disqualification.· Under 
NRC procedure, a party has no standing to move for disqualification of a 
judge based on an invasion 'of the rights of another party. Puget Sound 
Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), 
ALAB-556, 10 NRC 30, 32-33 (1979). Thus, only those portions of the 
instant motion which address this Judge's conduct toward SAPL need 
be considered under NRC practice. 

Although SAPL has no standing to raise charges of bias against any 
other party, there is no need in this instance to dismiss the concerns 
raised on a procedural technicality. It is in the best interest of all to ad
dress SAPL's charges on the merits. . 

b) The Judge's Authority to Regulate the Proceedings 

Under the Commission's Rules of Practice, the presiding officer has 
the duty to conduct a fair and impartial hearing according to law, to take 
appropriate action to avoid delay, and to maintain order. 10 C.F.R. 
§ 2.714. That presiding officer has all powers necessary to achieve those 
ends, including the power to regulate the course of the hearing and the 
conduct of the participants. 10 C.F.R. § 2.714(e). Where it is necessary 
to the orderly conduct of a proceeding, the presiding officer may 
reprimand, censure or suspend from participation in a proceeding any 
party or representative of a party who refuses to comply with the Board's 
directions, or who is guilty of disorderly, disruptive or contemptuous 
conduct. 10 C.F.R. § 2.713(c)(l). .. 

°It is noted that on October 31, 1983, immediately prior to the issuance orthis Order I received Attorney 
General Francis X. Bellotti's Motion for Disqualification and Recusal of Judge Helen F. Hoyt and 
Motion ror Reconsideration of Judge Hoyt's Ruling on Motion ror Summary Disposition and Motion 
for Rehearing. MassAG's motions will be treated in a separate Order. 
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A judge must have the discretion to exercise these powers in order to 
facilitate the efficient reception of relevant evidence in a manner consis
tent with fundamental fairness to all parties. A judge is given broad lati
tude to assert these powers when he perceives the conduct of any party 
to be disruptive of the orderly presentation of evidence. 

This Judge's conduct in this proceeding has been consistent with 
these goals. In its Statement oj Policy on Conduct oj Licensing Proceedings, 
CLI-81-8, 13 NRC 452 (1981), the Commission has specified that it ex
pects judges to actively manage their hearings and to impose sanctions 
where parties fail to fulfill their obligations. To sit silently in the back-

. ground of a proceeding while the parties place anything they wish on the 
record is to default on one's duty to implement this Commission's 
policy. As the Staff points out in its brief, what SAPL sees as bias is no 
more than carrying out one's obligation to "run a tight ship," as the 
Commission expressly desires. 

The Seabrook proceeding is a complex and tendentious case. As can 
be discerned from the tenor of the briefs, the tone of this proceeding 
has at times been acrimonious. A judge must take pains in such a situa
tion that it record is developed which specifically addresses the conten
tions at issue, and is not replete with extraneous accusations and 
speeches. 

This Judge has no bias in favor of or against any party or any party's 
substantive position on the merits of any issue. The Licensing Board's 
admission of many contentions into this proceeding reflects its determi
nation to give a full and fair hearing to the Intervenors' legitimate 
concerns. Indeed, SAPL's brief does not point to any instance where 
this Judge's conduct in supervising the proceeding reflects a predetermi
nation of the merits of the case for the simple reason that there has not 
yet been a judgment formulated on any issue before the Board. SAPL 
seems, rather, to be under the mistaken impression that a judge has no 
right to regulate the speech of the parties. This contradicts the plain 
intent of 10 C.F.R. §§ 2.713(c)(1) and 2.714. What SAPL misinterprets 
as bias is nothing more than an exercise of these powers. 

SAPL also makes the argument (which it notes but does not rely on) 
that bias was demonstrated because "Judge Hoyt's rulings with respect 
to evidentiary and other matters in the hearings conducted on emergency 
planning to date have been in favor of Applicants and Staff 
respectively." (SAPL Motion at 23.) It is well-settled that the appearance 
of bias under 28 U.S.C. § 455(a) cannot be shown by adverse rulings 
made on the merits. In re IBM, 618 F.2d at 929. As Judge Mulligan 
stated in that case: "A trial judge must be free to make rulings on the 
merits without the apprehension that if he makes a disproportionate 
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number in favor of one litigant, he may have created the impression of . 
bias. Judicial independence cannot be subservient to a statistical study of 
the calls he made during the contest." Id. 

In denying this motion, I am not without knowledge of what a judge is 
and what one must do in the execution of the office. For anyone not oc
cupying the position, it must be difficult to identify with the sense of re
sponsibility carried by a judge in decision-making. It is, indeed, power 
but it is something else - it is public responsibility given to a few and it 
cannot be shared. Its power must be protected, its independence 
assured, its dignity defended and its integrity demanded. . 

For the reasons cited in this Order, SAPL's Motion for Disqualifica
tion of Judge Hoyt is denied. 

The matter is referred to the Atomic Safety an"d Licensing Appeal 
Board pursuant to 10 C.F.R. § 2.704(c). 

Dated at Bethesda, Maryland, 
this 2nd day of November 1983. 

Helen F. Hoyt 
ADMINISTRATIVE JUDGE 
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The Appeal Board affirms the decision by a Licensing Board judge 
denying a second motion for recusal or disqualification of the judge in 
this operating license proceeding. 

RULES OF PRACTICE: MOTION FOR RECUSAL <OR 
DISQUALIFICATION) , 

The standard for disqualification, enunciated by the Commission in 
Houston Lighting and Power Co. (South Texas Project, Units 1 & 2), 
CLI-82-9, 15 NRC 1363 (1982), is that a disqualifying bias must ordi
narily stem from an extrajudicial source, rather than a judge's conduct 
during the course of a proceeding. 
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RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

Section 2.704(c) of 10 C.F.R. requires alicensing board judge who 
denies a motion for disqualification of the judge to refer the motion to 
the Commission or Appeal Board. 

RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

Motions for disqualification or recusal must be filed in a timely fashion 
- i.e., once the information giving rise to such a claim is available to 
the movant. Consumers Power Co. (Midland Plant, Units 1 and 2), 
ALAB-lOl, 6 AEC 60, 63 (1973); Marcus v. Director, Office of Workers' 
Compensation Programs, 548 F.2d 1044, 1051 (D.C. Cir. 1976). See also 
Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 
and 2), ALAB-556, 10 NRC 30,32 n.6 (1979). 

RULES OF PRACTICE: MOTION FOR RECUSAL <OR 
DISQUALIFICATION) 

To demonstrate bias flowing from extrajudicilil sources, a party must 
identify a personal connection, relationship or extrajudicial incident 
which accounts for the alleged personal animus of the judge. In re IBM 
Corp., 618 F.2d 923,928 (2d Cir. 1980). 

RULES OF PRACTICE: MOTION FOR RECUSAL <OR 
DISQUALIFICATION) 

Rulings, conduct, or remarks in response to matters that arise during 
administrative proceedings are not extrajudicial. ALAB-748'- 18 NRC 
1188 (1983). 
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MEMORANDUM AND ORDER 

On October 28, 1983, Attorney General Francis X. Bellotti of the 
Commonwealth of Massachusetts filed, pursuant to 10 C.F.R. 
§ 2.704(c), a motion calling for the recusal or disqualification of Admin
istrative Judge Helen F. Hoyt as Chairman of the Licensing Board in 
this operating license proceeding. 

This is the second time that a party to the proceeding has asked that 
Judge Hoyt 'step down. On, October 7, the 'Seacoast Anti-Pollution 
League (SAPL) filed a motion that was denied by Judge Hoyt in an 
order issued on November 2. We recently affirmed that order in 
ALAB-748, 18 NRC 1184 (1983). Our opinion relied on the standard 
for disqualification enunciated by the Commission in Houston Lighting 
and Power Co. (South Texas Project, Units 1 & 2), CLI-82-9, 15 NRC 
1363 (1982) - i.e., that a disqualifying bias must ordinarily stem from 
an extrajudicial source, rather than a judge's conduct during the course 
of a proceeding. We observed that all of the underlying allegations of 
bias presented by SAPL emanated from rulings, conduct, or remarks by 
Judge Hoyt in connection with matters that arose during the course of 
the proceeding. We recognized that there may be a limited exception to 
the general rule that bias must stem from an extrajudicial source where 
such bias is pervasive but found that none of the events relied on to por
tray Judge Hoyt's supposed bias actually demonstrated a preconceived 
opinion on the merits or a showing of pervasive bias or prejudice. 

Attorney General Bellotti claims that Judge Hoyt ,has exhibited such 
personal animosity and bias toward counsel for the Commonwealth and 
other intervenors and town representatives that a fair proceeding is 
impossible. I In response, the NRC staff and the applicants argue, as a 
preliminary matter, that the recusal request is untimely. In addition, 
they assert that, as with the SAPL claim, all of the examples of alleged 
bias and hostility involve rulings, conduct, or remarks during the course 
of the proceeding that are thus not extrajudicial. Neither the staff nor 
the applicants believe that anything that has taken place thus far rises to 
the level of pervasive bias against the Attorney General, so as to justify 
invocation of the exception to the general rule that bias must stem from 
an extrajudicial source. In the staWs judgment, "the record reveals that 
Judge Hoyt was implementing the Commission's Statement of Policy on 

I Attorney General Bellotti's motion was accompanied by an affidavit, as was the earlier SAPL motion. 
10 C.F.R. § 2.704(c). Such affidavit is required even if the motion is grounded wholly upon matters of 
public record. See Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-22S, 8 AEC 
379, 380 (t 974). 
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Conduct oj Licensing Proceedings, CLI-81-8, 13 'NRC 452 (1981), while 
attempting to preside over a complex, hotly-contested proceeding."2 

Judge Hoyt denied the Attorney General's motion in an order issued 
on November 22, 1983.3 As required by 10 C.F.R. § 2.704(c), she 
referred the motion to us and, in accordance with our standard practice, 
we have promptly reviewed her decision on the basis of the existing 
record and the filings submitted to her by the parties. We affirm. 

1. The applicants and the staff assert that the Attorney General's 
motion was not timely filed. Judge Hoyt declined to rest her decision on 
that ground' and we similarly rest our determination on a review of the 
substance of the Attorney General's claims. But we pause briefly en 
route to our review of the merits to note our concern that the motion 
was not filed with any apparent sense of urgency . 

. Motions for disqualification or recusal must be filed in a timely 
fashion. The courts have construed the timeliness requirement to mean 
that motions must be submitted "as soon as practicable after a party has 
reasonable cause to believe that grounds for disqualification exist."4 We 
have likewise held that a claim of bias must be raised "once the informa
tion giving rise to such a claim is available to ' ... [the movant]. "s To be 
sure, the most common illustration of a lack of timeliness is where a 
party files its motion after rendition of an unfavorable decision on the 
merits by the allegedly biased official.6 But any delay in filing a motion 
for disqualification or recusal necessarily casts a cloud over the proceed
ings and increases the likelihood of delay in the ultimate completion of 
the case in the event recusal or disqualification is warranted and a new 
decisional officer must be appointed. Thus, we insist that all requests for 
disqualification or recusal be filed promptly.7 

2 Response of the NRC Staff in Opposition to Massachusells' Allorney General's Motion to Disqualify 
Judge Hoyt (November 17, 1983) at 4. 
3 As' part of his motion, the Attorney General asked the Licensing Board to reconsider its ruling with 

respect to the Applicants' Twenty·First Motion for Summary Disposition regarding Contenlions 
NECNP IIl.l2 and 13, and to rehear the contentions. He seeks reconsideration and rehearing of these 
contentions because he believes that the Licensing Board's earlier rulings were influenced by Judge 
Hoyt's alleged bias. Attorney General Francis X. Bellolll's Molion for Disqualification and Recusal of 
Judge Helen H. Hoyt and Motion for Reconsideration of Judge's Hoyt's Ruling on Motion for Summary 
Disposition and Motion for Rehearing (October 28. 1983) at I·J and Memorandum in Support of the 
Motion at \·2,4143. Judge Hoyt properly addressed only the recusal request. The companion requests 
for reconsideration and rehearing require aclion by the enlire Board and are pending. (A copy of Judge 
Hoyt's decision is attached as Appendix A to this opinion.) . 
4 Marcus v. Director, Office of Workers'Compensation Programs. 548 F.2d 1044,1051 (D.C. Cir. 1976). 
S Consuml'fS POWl'rCo. (Midland Plant, Units I and 2), ALAB·IOI, 6 AEC 60. 6J (1973). 
6 See, e.g .• Gibson v. FTC, 682 F.2d 554, 564 (5th Cir. 1982), wt. dl'nied. 103 S. Ct. 1521 (1983), and 

cases cited there; Commonwealth Edison Co. (Zion Station. Units 1 and 2). ALAB·226, 8 AEC 381, 
384·86 (1974), and cases cited there. 
7 See, I'.g., Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB·556, 

10 NRC 30, 32 n.6 (1979) (motion filed more than six weeks after the Board order on which it was 
predicated, and after a hearing had already commenced, held untimely). 
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All the events that constitute the bases for the claim of bias took place 
during the round of evidentiary hearings that ended on August 31, 
1983.8 Yet the motion for disqualification was not filed until October 28 
- almost two months later, and three weeks after the motion filed by in
tervenor Seacoast Anti-Pollution League. During that two-month 
period, the Board was called upon to rule on various procedural 
requests. Given that a grant of the motion to recuse or disqualify would 
call these rulings into question and, more importantly, necessitate the 
appointment of a new Licensing Board Chairman, the Attorney General 
had an obligation to move more quickly. 

The Attorney General offers but a limited explanation for the failure 
to file promptly. He states that 

[a]n additional reason for filing this Motion is the Answer filed by the Applicants in 
response to SAPL's Motion for Disqualification of Judge Hoyt. That Answer 
••• asserts that SAPL may not raise, in the first instance, examples of bias and preju
dice against the Commonwealth. That situation is cured by the filing of this Motion.9 

We find that justification inadequate. Beyond that, the Attorney General 
characterizes the purported need to respond to the applicants' answer as 
merely "an additional reason" for filing. Nowhere does he explain why 
he waited nearly two months to raise what are plainly his basic concerns 
over Judge Hoyt's continued participation in this case. 

2. The Attorney General claims that "bias "has pervaded the entire 
proceeding .... "10 He offers seven specific illustrations in an effort to 
demonstrate such bias. 1I Most of them are the same ones earlier 
reviewed in connection with the SAPL motion.12 All are associated with 
Judge Hoyt's conduct of the proceeding. This being so, we find, as we 

8 Among the incidents relied on by the AHorney General is the expulsion of Mr. Guy Chichester, rep· 
resentative of the Town of Rye, on August 26. The expulsion was confirmed in a Licensing Board order 
issued on SeptemberS, 1983 (unpublished). 
9 AHorney General BelloHi's Motion, supra. at3. 

to Id. at2. 
lI[d. 
t21n this connection, the staff argues that the Attorney General may not assert claims of bias on behalf 
of another party. Judge Hoyt also indicates that the Attorney General has no standing to seek disqualifi
cation based on an invasion of the rights of another party, citing Skagit, supra, note 7, although she elect
ed to consider all allegations in reaching her decision. We reiterate two points that we made in our ear
lier opinion in this case. First. a party requesting disqualification or recusal may 8Hempt to establish by 
reference to a judge's overall conduct that a pervasive climate of prejudice eltists in which a fair hearing 
cannot be obtained by the party complaining. Second, a complaining party may attempt to demonstrate 
a paHern of bias toward a class of participants of which it is a member. ALAB·748, supra, 18 NRC at 
1187·88. 
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did in connection with the earlier SAPL motion, that no basis for disqua
lification has been established under the general rule announced by the 
Commission in its South Texas opinion. 13 

The Attorney General contends, alternatively, that Judge Hoyt's con
duct either is extrajudicial because it is "unnecessary and inappropriate 
to the judicial process," or exhibits hostility, bias and prejudice sufficient 
to constitute pervasive bias which need not be extrajudicial to be 
disqualifying. I. We reject both assertions. 

First, matters cannot be considered extrajudicial even if they are, as 
the movant charges, "unnecessary" or "inappropriate." Matters are ex
trajudicialwhen they do not relate to the judge's official duties in the 
case. To demonstrate bias flowing from extrajudicial sources, a party 
must "identify ... [a] personal connection, relationship or extrajudicial 
incident which accounts for the alleged personal animus of the 
... judge." 15 The fact that a judge's actions are, for example, erroneous, 
superfluous, or even improvident, does not, without more, demonstrate 
bias of an extrajudicial origin. As we noted in ALAB-748, rulings, 
conduct, or remarks in response to matters that arise during administra-, 
tive proceedings are not extrajudicial. I6 . 

Second, we cannot conclude that the incidents referred to by the At
torney General,: whether considered separately or in combination, 
demonstrate pervasive bias or prejudice by the Licensing Board 
Chairman. Without attempting to address the merits of any of the 
allegations, we riote that three of the seven examples of alleged bias in
volve adverse rulings by. the Licensing Board Chairman. Three other 
examples involve supposed viohitions of administrative procedure and 
thus also ,constitute essentially charges of legal error. The remaining 
example involves allegedly intemperate remarks directed at counselor 
representatives. These matters simply do not reflect pervasive bias war
ranting recusal or disqualification. 17 

13 Much of the memorandum filed in supporl of the Attorney General's motion is laken up with an 
argument that the standard for review established by the Commission in the South Texas case is too 
narrow. Memorandum in Support of Attorney General Bellotti's Motion, supra, at 2-15. Any request for 
a change in that standard must be addressed to the Commission. 
141d. at 15-16. 
15 In re IBM Corp., 618 F.2d 923, 928 (2d Cir. 1980). 
16 18 NRC at 1188. The court in the IBM case noted that in-court conduct and rulings may in some cir
cumstances be relevant to establish extrajudicial prejudice. In rt International Business Machines Corp., 
supra, 618 F.2d at 928 n.6. It is sufficienl 10 note here thaI the Attorney General does not attempt 10 ' 
demonstrate that the Licensing Board Chairman's conduct during the administrative proceedings is 
motivated by personal prejudice that stems from an extrajudicial source. 
17 Id. at 929-32; ALAB-748, supra, IS NRC at ttS7, ttS9. 

1200 



The November 22, 1983 order of Judge Hoyt is affirmed. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

APPENDIX A 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD, 

Before Administrative Judge: 

Helen F. Hoyt 

In the Matter of 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) 

ORDER 

I. 

Docket Nos. 50-443-0L 
50-444-0L 

(ASLBP No. 82-471-02-0L) 

November 22, 1983 

On October 28, 1983, Francis X. Bellotti, Attorney General for the 
Commonwealth of Massachusetts (MassAG) filed (1) Attorney General 
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Francis X. Bellotti's Motion for Disqualification and Recusal of Judge 
Helen F. Hoyt and Motion for Reconsideration of Judge Hoyt's Ruling 
on Motion for Summary Disposition and Motion for Rehearing, and (2) 
Memorandum in support of the three motions. 

The recusal motion alleges that this Judge exhibited personal animosi
ty and bias toward the Commonwealth's counsel and town representa
tives and that a "full and fair proceeding is impossible." Appended to 
the Memorandum in support is the Affidavit of Jo Ann Shotwell. I 

Applicants filed an Answer to Massachusetts' Attorney General's 
Motion to Disqualify Judge Helen F. Hoyt on November 8, 1983, oppos
ing MassAG's Motion. Applicants argue that MassAG's motion is, in 
part, a response to Applicants' response to SAPL's motion for recusal of 
this Judge. The latter motion was denied on November 2, 1983 and the 
denial affirmed by the Appeal Board in Public Service Co. of New Hamp
shire (Seabrook Station, Units 1 and 2), ALAB-748, 18 NRC 1184 
(1983). 

On November 17, 1983, NRC Staff filed its Opposition to MassAG 
Motion to Disqualify Judge Hoyt. The Staff argued that MassAG's 
motion is based on mimy of the matters already adjudicated in SAPL's 
motion. Staff also discussed, in detail, each of the alleged instances of 
bias to the extent that they had not been considered in the ruling on 
SAPL's motion. 

Although MassAG has no standing to move disqualification of a judge 
based on an invasion of the rights of another party (Puget Sound Power 
and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), 
ALAB-SS6, 10 NRC 30, 32-33 (1979», it is in the best interest of all to 
address all MassAG's charges and not to stand on a procedural 
technicality. 

II. THE LEGAL STANDARDS FOR DISQUALIFICATION OF 
A LICENSING BOARD JUDGE 

the legal standards have been set forth by this Judge in the ruling of 
November 2, 1983 on SAPL's motion and are adopted and restated 
herein. 

The Commission has recently set forth the standards for disqualification of a Licens
ing Board member in Houston Lighting and Power Co. (South Texas Project, Units 1 

I This Order will address only the Motion for Recusal. Motion for Reconsideration of the Board's 
ruling on summary disposition and the Motion for a Rehearing require action by the Board. and thus are 
not proper subjects for this Order. 
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and 2), CLI-82-9, 15 NRC 1363 (]982). The Commission applied the current federal 
court standards which require that, to be disqualifying, the bias or prejudice must 
derive from an extra·judicial source and result in an opinion on the merits of an 
issue in the case based on something other than what the judge has learned from his 
participation. United States v. Grinnell Corp .• 384 U.S. 563, 583 (]966). This standard 
has previously been applied to presiding officers in administrative proceedings. Dtif· 
field v. Charleston Area Medical Center. Inc .• 503 F.2d 512 (4th Cir. 1974). . 

28 U.S.C. § 455(a) requires a federal judge to "disqualify himself in any proceed· 
ing in which his impartiality might reasonably be questioned." As the Commission 
noted in its South Texas opinion, the objective standard set forth in this statute does 
not alter the requirement that the conduct leading to disqualification be limited to 
extra·judicial conduct. 15 NRC at 1367, citing In Re IBM Corp .• 618 F.2d 923, 929 
(2d. Cir. 1980); Johnson v. Trueblood. 629 F.2d 287, 291-92 (3rd Cir. 1980); Phillips 
v. Joint Legislative Committee on Performance and Expenditure Review of the State of 
Mississippi. 637 F.2d 1014, 1020 (5th Cir. 198]). Thus, statements or conduct based 
solely on perceptions formed during a proceeding may not form a basis for disqualifi· 
cation on the ground of prejudice. South Texas. 15 NRC at 1366. IBM. supra. at 928. 

III. MASSAG'S MOTION 

MassAG's brief fails to establish how either the Commonwealth or 
the Towns admitted under 2.71S(c) were prejudiced or biased by the ac
tions of this Judge in conducting the proceedings. Each of the various 
acts complained of were part of this Judge's action in presiding over the 
hearing. The rules of this Commission are clear that the presiding officer 
has all powers necessary to regulate the course of the hearing and the 
conduct of the participants. 10 C.F.R. § 2.718(e). 

The telephone communication to the Chairman of the Selectmen of 
Rye, N.H. by this Judge on August 29, 1983 is not technically an ex 
parte communication. In order for a communication to violate this Com
mission's rule against ex parte communications, the communication 
must concern a "substantive matter." Puerto Rico Water Resources Au
thority (North Coast Nuclear Plant, Unit 1), ALAB-313, 3 NRC 94, 96 
(1976). The communication complained of did not involve a "substan
tive matter at issue in the proceeding." 10 C.F.R. § 2.780(a)(2). It dealt 
rather with a procedural matter. The action was made necessary by the 
exigencies created by conducting a hearing far away from one's admin
istrative base of operations. It was and, indeed, is imperative that a 
presiding officer take those actions which, although extraordinary, will 
ensure basic fairness to all. 

The reasons set forth herein form the basis for denial of MassAG's 
motion for disqualification and recusal of this Judge. 
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The matter is referred to the Atomic Safety and Licensing Appeal 
Board pursuant to 10 C.F.R. § 2.704(c). 

Dated at Bethesda, Maryland, 
this 22nd day of November 1983. 

Helen F. Hoyt 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1205 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-750 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Dr. Reginald L. Gotchy 

In the Matter of Docket No. STN 50-483-0L 

UNION ELECTRIC COMPANY 
(Callaway Plant, Unit 1) November 29, 1983 

, Treating a petition for reconsideration of an Appeal Board decision as 
a motion to reopen the record, the Appeal Board denies the motion for 
failure to satisfactorily demonstrate that the supporting information is 
likely to lead to a different result in the case. 

RULES OF PRACTICE: REOPENING OF RECORD 

To justify a reopening of the record, a petitioner must satisfy a tripar
tite test as follows: 

(I) Is the motion timely? (2) Does it address significant safety or environmental 
issues? (3) Might a different result have been reached had the newly proffered 
material been considered initially? 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 
0, ALAB-738, 18 NRC 177, 180 (1983), quoting Pacific Gas and Electric 
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598, 
11 NRC 876,879 (1980). 
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

Parties in an appellate proceeding are obligated to submit to the 
Appeal Board new information that is relevant and material to the mat
ters being adjudicated. Tennessee Valley Authority (Browns Ferry Nuclear 
Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1394 (1982). 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

If a party has doubts about whether to disclose information to the 
Appeal Board, it should do so because the ultimate decision with regard 
to materiality is for the decision maker , not the parties. Consumers Power 
Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 914 
(1982). 

OPERA TING LICENSES: RESPONSIBILITY OF 
BOARDS; STAFF 

The responsibility for the examination of safety issues is divided be
tween the Commission's adjudicatory boards and its staff. Generally 
speaking, at the operating license stage the role of the boards is limited 
to resolving contested matters properly placed in issue in a case. Conso
lidated Edison Co. of New York (Indian Point, Units 1, 2 and 3), 
ALAB-319, 3 NRC 188, 189-90 (976). The staff must make decisions 
on a wide range of safety matters not placed in litigation, and has a fur
ther responsibility to superintend the safety of individual applicants and 
licensees on an ongoing basis. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

A party that wishes to raise health, safety or environmental issues but 
is unable to do so in a pending adjudication may file a request with the 
Director of Nuclear Reactor Regulation under 10 C.F.R. 2.206 asking 
the Director to institute a show-cause proceeding to address those 
issues. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), 
ALAB-707, 16 NRC 1760,1767 (1982). 

APPEARANCES 

Kenneth M. Chackes, St. Louis, Missouri, for the joint intervenors 
Coalition for the Environment, St. Louis Region; Missourians for 
Safe Energy; and the Crawdad Alliance. 
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Thomas A. Baxter and Richard E. Galen, Washington, D.C., for the 
applicant Union Electric Company. 

David A. Repka and Robert G. Perils for the Nuclear Regulatory Com
'mission staff. 

MEMORANDUM AND ORDER 

I. 

In an opinion issued on September 14, 1983, we affirmed a Licensing 
Board decision that found that there had been no general breakdown in 
quality assurance procedures at the Callaway plant, that various identi
fied construction defects had been remedied, and that there was reasona
ble assurance that the facility could be operated safely. 1 On September 
23, 1983, the Intervenors2 filed what they denominated a petition for 
reconsideration of our decision. In actuality, however, it is more akin to 
a motion to reopen the record and should be so treated. Intervenors do 
not point to any error per se in the decision. Rather, their request that 
we reconsider the result is predicated on "new evidence regarding the 
adequacy of Applicant's quality assurance program .... "3 The "new evi
dence" is an Integrated Design Inspection Program (IDIP) report pre
pared by the NRC Office of Inspection and Enforcement (I&E). This 
report summarizes the results of an inspection of the Callaway plant con
ducted by I&E personnel in November and December, 1982, as part ofa 
generic program to measure certain quality assurance objectives.4 

To justify a reopening of the' record, a petitioner must satisfy a tripar
tite test as follows: 

(1) Is the motion timely? (2) Does it address significant safety or environmental 
issues? (3) Might a different result have been reached had the newly proffered 
material been considered initially?s 

1 ALAB.740, 18 NRC 343, ajJ'g LBP·82·109, 16 NRC 1826 (1982). 
2 Coalition for Ihe Environmenl, Sl. Louis Region; Missourians for Safe Energy; and Ihe Crawdad 

Alliance. 
3 Pelilion for Reconsideration (September 23, 1983) at 1. 
4 At our requesl, answers to the petition were filed by the applicant and the NRC stafT. We asked spe· 

cifically that the applicant and the stafT address, in addition 10 the merits of Intervenors' claims, the 
question of whether either of them was under an obligation to call the inspection reporl to our attention 
at the time ofissuance. Order of September 27,1983 at 2 (unpublished). 
S Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. n, ALAB·738, 18 NRC 177, 

180 (1983), quoting/rom Pac(/ic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 
2), ALAB·S98, 11 NRC 876, 879 (1980). 
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In our judgment, the Intervenors have not satisfied the third element of 
the test for reopening. The petition is therefore denied. We discuss each 
of the elements separately. 

II. 

A. Timeliness 

The Intervenors represent that "[1] he subject report came to 
... [their] attention too late to allow for analysis and submission to the 
Appeal Board prior to its decision .... "6 The I&E report was dated 
April 4, 1983. Although the staff suggests that it was mailed to the local 
Public Document Room on that date,' the letter transmitting the report 
to the applicant states that it "will be placed in the NRC Public Docu
ment Room unless you notify this office, by telephone, within 15 days 
of the date of this letter and submit written application to withhold infor
mation contained herein within 30 days of the date of this letter."8 The 
report was thereafter placed in the central Public Document Room in 
Washington on May 9, 1983. It was thus available for public inspection 
more than a month before oral, argument on the Intervenors' appeal, 
and some four months before the filing of the Intervenors' petition for 
reconsideration. In any event, the applicant responded to the report by 
letter dated June 15, 1983. That letter was acknowledged by C.E. Nore
!ius of the NRC Region III in a letter dated July 21.' A service list at
tached to Mr. Norelius' letter indicates that a copy of the July 21 
acknowledgement, along with a copy of the applicant's June 15 
communication, was mailed to Ms. Kay Drey, who was one of the partic
ipants for the Intervenors in this case.9 The Intervenors thus appear to 
have received actual notice of the report at least two months before they 
filed their petition. 

It may be that the Intervenors did not obtain a copy of the report in 
sufficient time to review it for presentation to us in advance of the June 
22 oral argument or the September 14 issuance of our decision. Parties 
requesting a reopening of the' record, however, have an obligation to 
give us ample information so that we can determine whether the request 
is timely. The petition before us does not do so. It merely sets forth the 

6 Petition for Reconsideration at I. 
'Staff Response to Intervenors' Petition for Reconsideration (October 12, 1983) at2 n.2. 
8 See Applicant's Response to Joint Intervenors' Petition for Reconsideration (October 12, 1983), Ex

hibit A, teller of Richard C. DeYoung, Director, Office of Inspection and Enforcement 10 Union Eleclric 
Company (April 4, 1983). 
9 Stt Applicant's Response, Exhibit C. 
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petitioners' opinion that they lacked sufficient time to review the report. 
Nonetheless, because we find that the petition does not satisfy the third 
element of the tripartite test for reopening the record, we need not 
reach the question of timeliness in this case. 

B. Significance of the Issue 

The petition and the underlying I&E report relate to the issue of quali
ty assurance. Both the staff and the applicant appear to recognize that 
some quality assurance matters may well be significant. Although we do 
not suggest that all quality assurance matters will be of sufficient safety 
significance to justify reopening, we assume for present purposes that 
the petition meets the second prong of the tripartite test for reopening. 

c. Likelihood of a Different Result 

The third element of the test for reopening the record - whether the 
new information could have led to a different result - is the most 
important. The Intervenors make essentially two arguments in this 
regard. First, they claim that the I&E report reveals a number of defi
ciencies that now call into question the general conclusion that there has 
been no pervasive breakdown in quality assurance at the Callaway plant. 
Second, they contend that certain of these alleged deficiencies support 
their argument that the applicant has specifically failed to prove the 
safety of the structural steel embedded plates and the SA-312 piping 
used at Callaway. We find that the Intervenors have not satisfied the re
quirement that the information submitted in support of their motion be 
likely to lead to a different result in the case. 

1. Alleged Pervasive Breakdown 

We do not believe that the report undermines the ultimate conclusion 
reached in ALAB-740 and LBP-82-109 that the applicant's construction 
quality assurance program provides reasonable assurance of safety. To 
begin with, the report focuses on the design process and the quality of 
design activities, rather than on the construction quality assurance issues 
that were litigated below by the Intervenors. As a result, there is no 
direct connection between the report and the matters before the Licens-
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ing Board and us. IO Nevertheless, the report does explore various ap
proaches and undertakings by the applicant, such as its procedures, 
recordkeeping, training, and inspection, which might have been conduct
ed in a similar fashion at the construction stage. If so, the findings and 
conclusions in the report might provide a useful and additional insight 
into the construction quality assurance process. II 

Assuming for present purposes that the report bears on our earlier 
conclusion, we are unable to find that it warrants a change in that 
conclusion. The Intervenors observe that the report contains "29 nega
tive findings, 12 unresolved items and 9 observations for licensee con
sideration regarding the design process and activities for the auxiliary 
feedwater system."12 Such information must be evaluated in the context 
of the report's overal1 conclusions. As a threshold matter, I&E states that 

we found many design actions that were being weJl executed ••• They are not 
flagged and numbered in the text nor listed at the front of this report since follow·up 
is not required •••• JJ 

I&E summarizes its conclusions as follows: 

Although the inspection sampled a very small part of the design etTort, the team did 
review hundreds of specific items. The most significant deficiencies are summarized 
as follows: 

(1) There was a lack of formal control over Bechtel's use 'of plant design 
newsletters. Thus, these newsletters, which described acceptable modeling 
and stress analysis techniques, were not being applied uniformly to project 
design work (Section 3.1.2). 

10 The Intervenors do not request that the record be reopened to consider design quality assurance 
issues. If they did, they would be required to satisfy both the criteria for reopening the record and the 
standards for admitting late·filed contentions. Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), CLl-82-39, 16 NRC 1712, 1714-15 (1982). 
I I For this reason, we believe that the decision by the statT and the applicant not to apprise us of the 
report was a close one. Both the statT and an applicant are obligated to submit new information that is 
relevant and material to the matters being adjudicated. Tennessee Valley Authority (Browns Ferry Nucle· 
ar Plant, Units I, 2 and 3), ALAB·677, 15 NRC 1387, 1394 (1982). As we observed in .Consumers 
Power Co. (Midland Plant, Units 1 and 2), ALAB·691, 16 NRC 897, 914 (1982) "if a party has doubts 
about whether to disclose information, it should do so .... This is because the ultimate decision with 
regard to materiality is for the decisionmaker, not the parties." After reviewing the contents of the 
report, we find ourselves in agreement with the statT and the applicant that the new information would 
not have atTected the outcome of the case. 
12 Petition for Reconsideration at 1·2. "Negative findings" include such items as procedure violations, 
errors and inconsistencies. Some followup action by the licensee is required for NRC statT evaluation. 
"Unresolved items" are Questions for which the inspection team did not develop enough information to 
reach a conclusion. Some licensee response regarding these items must be presented for NRC statT 
evaluation. "Observations" renect items that the statT considered appropriate to call to the applicant's at· 
tention but for which there is no regulatory requirement. See Report of Integrated Design Inspection 
50-483/82·22 of Callaway Plant, Unit 1 (April 4, 1983) at 1·1 to 1·2 ("I&E Report"), attached to Peti· 
tion for Reconsideration. 
IJ Id. 
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(2) The auxiliary feedwater pump turbine exhaust pipe was not classified as 
Seismic Category I and safety grade throughout ils entire length. No justifi
cation available. This represented incomplete detailed analysis to support 
pump operability requirements. A similar classification was identified in two 
other systems (Section 2.4). 

(3) The ability of motor controllers to withstand fault currents had not been 
considered or assured. This represented an instance. of improper detailed 
design (Section 5.2). 

(4) The team identified needs for improvement in control of the design process 
at Bechtel in certain areas such as those related to high energy line break 
analyses (Section 2.4), guidance for two design groups (Sections 3.1.4 and 
3.2.4), interface definilions (Section 4.4) and baseplate design (Section 4.5). 

(5) Three instances were identified where specific FSAR commitments were 
not met, one of which involved the turbine exhaust pipe discussed above 
(Sections 2.3; 2.4, and 6.2). 

Prompt allention is needed for the resolution of these specific deficiencies and 
others identified in the following sections. However, the team concludes that these 
items are not indicative of any pervasive breakdown in the design process. 

,With the exception of the mailers identified in the findings and an instance of delay 
in resolving a design issue (Observation 4-1), the team considered the general pro
ject management to be a strength. Several utilities' staffs were involved in the devel
opment of design criteria and guidance. Effective follow-up and project management 
assistance were provided by NPI. Bechtel utilized a competent project organization' 
to execute the detailed design work. Interfaces, including those with Westinghouse; 
were generally well controlled as evidenced by the consistency of design documents. 
Nearly all the detailed design information reviewed was adequate and consistent, in
dicating a controlled design process. 14 

The letter transmitting the report to the applicant reiterates that no per
vasive breakdown in the design process was identified. And, as we dis-

"CUSS later, we have reviewed each of the specific matters called to our at
tention by the Intervenors and find that they are readily explained and 
pose no safety 'threat. In our judgment" the I&E Report, considered in 
its entirety, is broadly supportive of the Licensing Board's determination 

, (which we affirmed) that, despite specific deficiencies that were ad
dressed and resolved, there is no pervasive pattern of quality assurance 
breakdown at the Callaway plant. 

t4ld. at 1-4 to 1-5. 
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2. Specific Allegations 

We do not find that the information contained in the I&E Report calls 
into question the safety of either the embedded plates or the SA-312 
piping used at Callaway. 

a. Embedded Steel Plates 

The Intervenors point to findings in the I&E Report that allegedly sup
port their claim that the "Applicant has failed to prove the safety of the 
several hundred structural steel plates that were embedded in concrete 
before welding defects were discovered. "IS They further contend that 
the plates are inadequate to support the loads imposed on them. They 
make five arguments to support their claim. We discuss each in turn. 

First, the Intervenors claim that Unresolved Item 3-1, which notes a 
possible "non-conservatism" in the calculation of loads due to seismic 
anchor movements, undermines the finding that the embeds installed 
before certain welding defects were discovered are safe. Our review of 
the report indicates that the "non-conservatism," if it exists, deals only 
with the computer program used to calculate the loads on pipes and pipe 
supports, not loads on the embedded steel plates themselves. As pointed 
out in the applicant's response, a separate analysis is used to determine 
the load on the plates. 16 Any "non-conservatism" would not affect that 
separate analysis. Moreover, on their appeal, and even in the Petition 
for Reconsideration, the Intervenors expressed concern essentially with 
the safety of the manually-welded embedded plates installed be/ore the 
June 1977 discovery of the defects.J7 While the loads imposed on the 
piping are a part of the overall load imposed on the embedded plates, it 
appears that even the pipe anchors that may be subject to the 
"non-conservatism" are attached to embeds that are machine-welded and 
were installed after June 1977, when the welding defects in the embeds 
were first discovered. IS In sum, we do' not believe that any supposed 
"non-conservatism" in the calculation of loads due to seismic anchor 
movements calls into question the safety of the manually-welded 
'embeds. 

Second, the Intervenors allege that I&E found "that the loads imposed 
by the floors of the auxiliary building, which in some cases are supported 

IS Petition for Reconsideration at 2. 
16 SI!(! Applicant's Response at 10. and Exhibit D, Affidavit of Eugene W. Thomas (October II, 1983) 
at 2. 
17 See ALAB-740, supra, 18 NRC at 351-56. 
IBSee Applicant's Response at 10, and Exhibit D, Affidavit of Eugene W. Thomas (October II, 1983) 
at 2. 
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by embedded plates installed before the discovery of defects, were cal
culated incorrectly during the original design of the plant such that the 
as-built loads 'exceeded the original [seismic] spectra that had been 
used in design, by significant amounts in some cases.' "19 They point fur
ther to an alleged "failure of Applicant and Bechtel to communicate the 
increased loads to all of the engineering discipline groups to allow them 
to evaluate the effects of the greater loads upon their systems and 
components. "20 

The I&E Report notes that 

Bechtel had calculated revised floor response spectra using actual as-built conditions 
, for the auxiliary building. Some of the revised spectra exceeded the original spectra 

that had been used in design, by significant amounts in some cases ••• Revised spec
tra had not yet been sent to the other discipline groups, such as mechanical and 
'electric, to evaluate the effects of the greater seismic loads upon systems and 
components .. ; .21 

As we interpreted the report, it did not conclude that the original seismic 
response spectra were calculated incorrectly. Moreover, we recognized 
,that there was no necessary safety significance to the difference between 
the design spectra and the actual spectra. Nonetheless, we were con
cerned that there had been no definitive assessment regarding the safety 
significance, if any, of the differences between the spectra used in the 
original design and the revised spectra. And we were troubled that, as of 
the date of the I&E inspection, the relevant discipline groups had not 
been apprised of the design spectra recalculation. As a result, we issued 
an order requiring the applicant and the NRC staff to report to us as to 
what has been done since the I&E inspection with respect to determining 
if the loads imposed by the revised spectra exceed the design loads, and 
the safety implications, if any. We also invited the Intervenors to com
ment on the reports.22 Responses by the applicant and the staff were 
filed on November 4, 1983, and by the Intervenors on November 15. 

The responses filed by the staff and the applicant, with accompanying 
affidavits, indicate that since the I&E inspection Bechtel has initiated a 
review to determine the effects on design of the revised floor response 

19 Petition for Reconsideration at 2. 
20ld. at 3-4. -
2110lE Report at 4-9. Intervenors' argument regarding the omission from the final report of a stalement 
of concern by an NRC inspector contained in an earlier draft report carries no weight. Drafts are always 
subject to change during the evolution to a final product and we must assume that IolE was able to 
resolve its concern during preparation of the final report. 
22 Order of October 20, 1983 (unpublished). 
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spectra. That review is approximately half finished and no design defi
ciencies have been uncovered. Importantly, the review is complete as it 
relates to all of the manually-welded embeds, and Bechtel advises ,that 
there are no load increases on any of these plates as a result of the 
"as-built" floor response spectrum curves. The applicant and the staff 
claim that there is no safety significance to the embeds resulting from 
the change in response spectra.23 

The Intervenors contend, however, that nothing in the submissions 
by the applicant or the staff permit independent verification of Bechtel's 
determination that the changes in design spectra have no safety 
significance. The Intervenors urge us to require additional, information 
and appoint an independent expert, if necessary, to determine the safety 
of the manually welded embeds.24 

We are satisfied that there is no current basis for reopening the,record 
or deferring decision. The I&E Report does not itself call into question 
the safety of the embeds. Bechtel's representations, coupled with the 
statTs judgment that Bechtel's program should ensure adequate resolu
tion of the matter, resolve the concerns that prompted our October 20 
order. The Bechtel review will be completed by the end of the year, at 
which time the staff will evaluate its results. 2S The staff shall make a 
copy of its final report available to the Intervenors promptly upon its 
completion. In the circumstances, we see no reason to retain jurisdiction 
over this phase of the proceeding; rather, we leave to the staff resolution 
of any matters that may arise in the future. See Duquesne Light Co. 
(Beaver Valley Power Station, Unit 1), ALAB-408, 5 NRC 1383, 1386 
(1977).26 

Third, the Intervenors refer to Unresolved Item No. 4-2, which found 
that the field inspection "indicated that the load transfer path used in 
the design calculations did not reflect actual conditions. "27 Specifically, 
design calculations assumed that a pipe stanchion would be "centered 
over and connected to two em bedded plates which would share the 

23 Applicant's Response to the Appeal Board's Memorandum and Order of October 20, 1983, at 3, and 
Affidavit of Eugene W. Thomas (November 3, 1983) at 6-7. NRC staff Response to Appeal Board 
Memorandum and Order of October 20, 1983 at4. 
24 Joint Intervenors' Comments Regarding Responses to Appeal Board's Memorandum and Order of 
October 20,1983 (November IS, 1983) at 1. 
2S NRC Staff Response to Appeal Board Memorandum and Order of October 20, 1983, and Affidavit of 
Dennis P. Allison (November 4, 1983) at3. 
261n this connection, we do not endorse the Intervenor's suggestion that our disposition of this issue 
constitutes a delegation of responsibility to Bechtel. On the information before us, we are satisfied that 
the embeds are safe and that nothing in the I&E Report suggests the contrary. We are also confident 
that the staff can pursue any safety concerns that might arise as part of its ongoing inspection 
responsibilities. 
271&E Report at 4-16. 

1214 



load." In fact, the stanchion had been mislocated. The mislocation re
sulted in the load being placed on a single embed only. I&E notes that 
Bechtel personnel subsequently revised their calculation to reflect the as
built condition and found that the load carrying capacity in the single 
plate was adequate (a finding with which I&E does not appear to 
disagree). I&E concludes that further evaluations should be conducted 
to determine if similar instances of disagreements between design and 
as-built conditions exist elsewhere. In this regard, we note that the appli
cant's response indicates that such review will be conducted on all other 
remaining anchors and necessary modifications will be made to ensure 
that the civil design requirements are met. 28 Thus, I&E's concerns 
appear to have been satisfied. 

Fourth, the Intervenors claim that the report supports their argument 
that the embedded plates were improperly selected. They point to I&E's 
observation that "no specific design calculations existed for embedded 
plates to document the basis for their selection and placement on design 
drawings designating the type of plate for use at a given location, "29 and 
it seems clear that the inspection uncovered inadequacies in paperwork. 
I&E was nonetheless able to conclude that "a controlled process for 
these selections had been in effect. "30 Furthermore, I&E noted that 
"[0] nly one instance was identified where there was a question of why 
the original designer had selected a particular type of plate. "31 I&E as
sumed that the selection was "a judgment call" because "it was unlikely 
that the refined analysis which was performed during our inspection was 
in fact performed originally to support the selection. "32 I&E pointed out 
that "the more refined analysis did support the original design, validating 
the judgment ... made by the original designer. "33 I&E's overall conclu
sions regarding the selection process were as follows: 

In summary, there existed excellent evidence of the interface action between the 
plant design groups ... and the Civil Group on the examples reviewed. There ap
peared to be good coordination of the necessary information from one group to 
another ..• Overall, there was evidence that when an interface problem was 
identified, management had taken corrective action and the inspector was able to 
see how the coordination process had improved although the written procedures 
might not in every case reflect the actual functioning process as a requirement •••. 34 

28 S~e Applicant's Response, Exhibit B. 
29 See I&E Report aI4-17. 
30ld. 
311&E Report at 4-18. 
321d. 
3lld. 
341d. a14-17 104-18. 
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In our view, the I&E Report does not support the Intervenors' claim 
that the embedded plates were improperly selected. 

Finally, the Intervenors claim that the I&E Report reminds the appli
cant of various construction alternatives identified during plant design 
that may be employed where "legitimate Question exists as to the safety 
of the· embedded plates .... "3S The Intervenors appear to suggest that 
such alternatives should now be used at Callaway. The· I&E Report 
found, however, that the design assumptions were valid and that the 
analyses had been conducted in accordance with appropriate procedures. 
The Licensing Board found, moreover, and we agreed, that the safety of 
the embedded plates had not been genuinely called into Question (a con
clusion with which the Intervenors obviously disagree). Thus, there is 
no reason now to employ the various design options. noted in the I&E 
Report. -

b. SA-312 Piping 

The Intervenors poinLto an allegedly "improper calculation of-pres
sure within piping. "36 The I&E Report does, indeed, discuss an improper 
calculation. However, as noted in the affidavit submitted by the 
applicant, the piping in Question is not SA-312 pipe which was the sub
ject of the Intervenors' argument on appeal, but rather SA-I06 GR. B 
piping.37 Perhaps more important, the I&E Report itself found no similar 
or systematic errors elsewhere and concluded that these small underpres
sure predictions had no etTect on the safety of the design.38 As a result, 
we conclude that the Intervenors have failed to demonstrate that this 
finding by I&E is material to the issues we considered in ALAB-740. 

III. 

The responsibility for the examination of safety issues is divided be
tween the Commission's adjudicatory boards and its statT. Generally 
speaking, at the operating license stage the role of the boards is limited 
to resolving contested matters properly placed in issue in a case. Conso
lidated Edison Co. of New York (Indian Point, Units 1, 2 and 3), 
ALAB-319, 3 NRC 188, 189-90 (1976). The statT must make decisions 

3S /d. at 4-11. 
36 Petition for Reconsideration at 4. See I&E Report at 2-S. 
37 See Applicant's Response, Exhibit E, Affidavit of John D. Hurd, (October II, 1983). 
38 I&E Report at 2-S to 2-6. 
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on a wide range of safety matters not placed in litigation, and has a fur
ther responsibility to superintend the safety of individual applicants and 
licensees on an ongoing basis. The I&E inspection that resulted in the 
report brought to our attention by the Intervenors was undertaken in 
the exercise of these more general responsibilities. 

We have reviewed the report and the Intervenors' arguments in con
nection with it and are satisfied that nothing warrants a reopening of the 
record to examine the matters litigated in this case. We have not at
tempted to evaluate the merits of the various findings, unresolved items 
or observations included in the report. Such matters are left to resolution 
by the staff.39 

The petition for reconsideration is denied. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

39 This does not mean, however, that the Intervenors are foreclosed from raising these matters at all. A 
party that wishes to raise health, safety or environmental issues but is unable to do so in a pending ad
judication may file a request with the Director of Nuclear Reactor Regulation under 10 C.F.R. § 2.206 
asking the Director to institute a proceeding to address those issues. Detroit Edision Co. (Enrico Fermi 
Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 (1982). 
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Cite as 18 NRC 1218 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-750A 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Dr. Reginald L Gotchy 

In the Matter of Docket No. STN 50-483-0L 

UNION ELECTRIC COMPANY 
(Callaway Plant, Unit 1) December 9, 1983 

The Appeal Board supplements its previous memorandum denying 
the intervenors' reopening motion (ALAB-750, 18 NRC 1205), in re
sponse to a letter from the applicant suggesting possible misunderstand
ing by the Appeal Board of an affidavit submitted earlier by the applicant 
in connection with its motion. 

MEMORANDUM 

In ALAB-740, we affirmed a Licensing Board decision dealing with 
various quality assurance matters raised in this operating license 
proceeding.' In the course of our appellate review, we rejected the claim 
of the Joint Intervenors that certain manually welded embedded plates 
were unsafe. Thereafter, in ALAB-7S0, we denied a petition filed by the 
Joint Intervenors seeking essentially to reopen the record to take into ac
count an Integrated Design Inspection Program (IDIP) report prepared 

, 18 NRC 343 (1983), afTg LBP.82·1D9, 16 NRC 1826 (1982). 
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by the NRC Office of Inspection and Enforcement.2 In deciding not to 
reopen the record, we addressed, among other things, the reference in 
the report to an alleged "non-conservatism" in a computer program 
used to calculate loads due to seismic anchor movements. On that score, 
we concluded that the non-conservatism would not affect the analysis of 
the loads on the manually welded embedded plates that were the subject 
of litigation in this proceeding because that analysis was undertaken 
separately. We also observed that the pipe anchors that might be subject 
to the purported non-conservatism were not attached to the manually 
welded plates. Thus, we determined that there was no present basis for 
altering the ultimate conclusion reached in ALAB-740 . 
. Our decision on these points rested in part on our reading of an af

fidavit submitted by the applicant in connection with its opposition to a 
reopening.' In a letter dated December 6, 1983, applicant's counsel ad
vises us that we may have misread that affidavit. 

First, although the affidavit indicated that the computer program and 
the analysis of the loads on the embeds are separate, we are told that 
that was not meant to suggest that they were unrelated. Because the 
loads due to seismic anchor movements are combined with other loads 
to provide a total load definition for the pipe restraints, a non
conservatism in the computer program, if it exists, might also affect the 
analysis performed to determine the total load on the embedded plates. 
The applicant argues, however, that its methodology does not involve a 
non-conservatism, and indicates that its documentation for such conclu
sion will soon be submitted to the NRC staff (with copies to us and the 
parties). 

As for our observation that the pipe anchors possibly subject to the 
purported non-conservatism were not attached to the manually welded 
plates, the applicant informs us that we were in error. This is so because 
the reference in the affidavit was limited to the six pipe anchors that are 
the subject of Unresolved Item 4-2 listed in the report. (We assumed 
that the same was also true of the pipe anchors referred to in Unresolved 
Item 3-1, which was the focus of the Joint Intervenors' petition.) We 
have been further advised, however, that the embedded plates referred 
to in Unresolved Item 3-1 are not used for pipe supports and thus are 
not, in any event, directly related to the Joint Intervenors' concerns. 

We appreciate the applicant's bringing these matters to our attention. 
We are also satisfied, however, that nothing in the applicant's submis-

218 NRC 1205 (1983). 
3 Applicant's Response to Joint Intervenors' Petition for Reconsideration (Oct. 12, 1983), Exhibit D 
(Affidavit of Eugene W. Thomas) at 3. 
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sion requires a change in the ultimate result reached in ALAB-750. Be
cause the staff has the matter under review, a final resolution of the 
question of the purported non-conservatism has not been reached . 

. Thus, it is possible that new information bearing upon the safety of the 
manually welded embeds will be forthcoming. But, particularly given the 
staff's monitoring on an ongoing basis of the construction and operation 
of individual nuclear facilities, the potential for new developments affect
ing litigated issues always exists. Litigation must nevertheless at some 
point come to an end. In the instant case, the applicant has indicated its 
intent to provide a copy of its upcoming comments to the Joint Interve
nors and we have already directed the staff to make available to the 
Joint Intervenors a copy of its final- report promptly upon its 
completion.4 Any new developments can be brought to the attention of 
either the Commission (if it still has jurisdiction over this proceeding at 
the time) or the Director of Nuclear Reactor Regulation. See generally 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, 
Units 1 and 2), ALAB-551, 9 NRC 704, 707 (1979); Public Service Co. 
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), 
ALAB-530, 9 NRC 261, 262 (1979); Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695-96 
(1978). 

4 Su ALAB-7S0, supra. 18 NRC at 1214. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 
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Cite as 18 NRC 1221 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

James A. Laurenson, Chairman 
Dr. Jerry R. Kline 

Mr. Frederick J. Shon 

. LBP·83·72 

In the Matter of , Docket No. 50·322-0L-3 
(Emergency Planning Proceeding) 

LONG ISLAND LIGHTING 
. COMPANY 
(Shoreham Nuclear Power 

Station, Unit 1 ) November 1, 1983 

. Licensing Board sustains FEMA's claim of "executive privilege" pro
tection from compelled production of certain documents created by that 
agency, while granting motion to compel as to certain factual portions of 
the documents. 

RULES OF PRACTICE: DISCOVERY; ASSERTION OF 
PRIVILEGE 

Claim for protection of "executive privilege" for certain Federal 
Emergency -Management Agency (FEMA) documents was not properly 
invoked where it: (0 was not asserted by the head of the agency; (2) 
did not specifically describe the documents sought to be withheld; (3) 
did not state precise reasons for preserving confidentiality as to the 
specific documents; and (4) was not accompanied by the documents 
themselves, under seal, for possible in camera inspection by the Board. 
United States v. Capital Service, Inc., 89 F.R.D. 578 (E.D. Wis. 1980. 
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However, FEMA was given a fifteen-day extension of time to properly 
assert the privilege. 

RULES OF PRACTICE: DISCOVERY; EXECUTIVE 
PRIVILEGE 

Regardless of whether certain documents created by FEMA for inter
nal use can be characterized as "policy formulation," where the docu
ments consist of advisory opinions, recommendations or deliberations in 
the agency's decision-making process they are entitled to "executive 
privilege" protection from compelled production pursuant to discovery 
request. 

RULES OF PRACTICE: DISCOVERY; EXECUTIVE 
PRIVILEGE 

Where Federal Emergency Management Agency (FEMA) claims pro
tection of "executive privilege" for certain of its documents because 
their disclosure would have a "chilling effect" on the Agency's decision
making process, the available privilege is a qualified one subject to bal
ancing of FEMA's need for the privilege against the requesting party's 
need for the documents. Long Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit 1), LBP-82-82, 16 NRC 1144 (1982). 

MEMORANDUM AND ORDER 
RULING ON SUFFOLK COUNTY MOTION TO COMPEL 

FEMA TO PRODUCE DOCUMENTS 

I. PROCEDURAL HISTORY 

On September 19, 1983, Suffolk County (the County) filed a "Motion 
to Compel Discovery from FEMA (Federal Emergency Management 
Agency)." Some matters raised in that motion have been settled by the 
parties. However, as relevant here, the County requested discovery of 
the following: (1) all drafts of the Memorandum dat€~d June 23, 1983 
from Richard W. Krimm, Assistant Associate Director of FEMA to 
Edward L. Jordan of the NRC; (2) all drafts of a letter dated August 29, 
1983 from Jeffrey S. Bragg, Executive Deputy Director of FEMA to 
William J. Dircks, Executive Director of Operations of NRC; and (3) 
written instructions from Gary D. Johnson, Executive Officer of FEMA 
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to Fred Sharrocks, Senior Program Manager at FEMA regarding prepara
tion of a draft FEMA response to the July 22, 1983 letter from William 
J. Dircks of the NRC. 

On September 21, 1983, FEMA filed a response to the County's 
motion wherein FEMA asserted that the above-listed documents were 
not subject to discovery because of "executive privilege." FEMA cited 
no authority in support of its position. 

On September 26, 1983, we held a Discovery Conference in 
Washington, D.C. Efforts to settle this discovery dispute between the 
County and FEMA were unavailing. The Board notified FEMA that it 
had not properly invoked the claim of "executive privilege." However, 
FEMA was given a period of fifteen days to perfect the claim of privilege 
by completing the following: (1) the claim must be asserted by the 
head of the agency, i.e., Louis O. Giuffrida, Director; (2) the claim 
must specifically describe and designate the documents sought to be 
withheld; (3) the claim must state the precise reasons for preserving the 
confidentiality of the documents; and (4) the documents for which ex
ecutive privilege was claimed must be submitted under seal for the 
Board's in camera review if that became necessary. The Board invited 
the parties' attention to United States v. Capitol Service, Inc., 89 F.R.D. 
578 (E.D. Wis. 1981). The Board also informed NRC Staff that its terse 
concurrence with FEMA's position was "wholly insufficient." (Tr. 590). 
All parties were given a period of one week to respond to FEMA's claim 
of privilege. (Tr. 602). 

On October 12, 1983, FEMA submitted another response to the 
County's motion to compel discovery. Of the three disputed items listed 
in the County's September 19, 1983 motion, FEMA asserted the claim 
of executive privilege as to items 1 and 2. FEMA did not address item 3. 
In addition to items 1 and 2, FEMA also asserted a claim of executive 
privilege for the following documents: 

A. Those sections of a Briefing Paper on Shoreham prepared by the staff of 
Region II for Frank P. Petrone, Regional Director detailing his stairs identifica
tion of issues and recommendations. 

B. Memorandum for Richard W. Krimm from Gary Johnson, Executive Officer 
in the Office of Natural and Technological Hazards dated June 7,1983 concern-
ing the response ofFEMA to the NRC request of June I, 1983. ' 

C. Draft letter, never mailed, prepared for signature of Louis O. Giuffrida by the 
staff of the office of Natural and Technological Hazards in anticipation of a re
quest by NRC for a FEMA review of the LlLCO Transition Plan. 

D. Portions of Status Report on Shoreham Nuclear Power Plant dealing with opin
ions of staff. 
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E. Analysis of a hypothetical question concerning LILCO, New York State and . 
Suffolk County response to an accident at the Shoreham Nuclear Power 
Station. 

The FEMA claim of privilege was made by its Director, Louis O. 
Giuffrida. His affidavit states that he personally examined the documents 
in controversy and concluded that their production would be contrary to 
the public interest. He asserted, that the seven categories of documents 
"consist of intra-departmental. memoranda and communications contain
ing opinions, recommendations and deliberations pertaining to deci
sions" subsequently made by FEMA. He went on to say that the disclo
sure of these documents "will have a chilling effect on the ability of this 
agency to receive in written format the comments, concerns and opin
ions of our staff." Affidavit of Louis O. Giuffrida at 3. 

On October 19, 1983, Suffolk County filed a Supplemental Response 
in support of its motion to compel production of the documents. The 
County first claims that the Affidavit of Director Giuffrida is defective 
because it is unsigned. ,The County also asserts that FEMA failed to 
comply with the criteria listed by the Board at the Discovery 
Conference. Finally, the County asserts ihat the doctrine of "executive 
privilege" is not available to FEMA because that agency is not engaged 
in policy formation. The County claims that FEMA "is engaged only in 
rendering its factual findings." Suffolk County Supplemental Response 
at 10. Thus, the County's argument goes, "executive privilege" may 
only be asserted in connection with policy formulation and since FEMA 
formulates no policy in connection with the documents in controversy 
here, it is not entitled to claim privilege. 

In spite of the Board's prior characterization of the NRC Staff position 
on this issue as "wholly inadequate," NRC Staff elected not to respond 
to FEMA's claim of executive privilege. 

II. ISSUES 

" Whether discovery of the documents in question is precluded by the 
doctrine of "executive privilege" and whether FEMA properly invoked 
"executive privilege" in this matter. 

III. APPLICABLE LAW 

The scope of discovery in NRC proceedings is quite broad. The perti-
nent rule is as follows: . 
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Parties may obtain discovery regarding any matter, not privileged; which is relevant 
'to the subject matter involved in the proceeding ..•. It is not ground for objection 
that the 'information sought will be inadmissible at the hearing if the information 
sought appears reasonably calculated to lead to the discovery of admissible evidence. 

10 C.F.R. § 2.740(b)(l). (Emphasis supplied.) 
Although not cited by any party to this dispute, the prior Licensing 

Board in the instant matter was called upon to decide whether the 
County could prevent disclosure of some of its documents because of 
"executive privilege." In Long Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit 1), LBP-82-82, 16 NRC 1144 (1982), the County 
opposed LILCO's disco,:,ery requests for emergency planning documents 
because of, inter alia, executive privilege of the County. The Licensing 
Board summarized the applicable law concerning "executive privilege" 
as follows: ' 

The executive privilege is a qualified privilege, and does not attach to purely factu: 
al communications, or to severable factual portions of communications, the disclo
sure of which would not compromise military or state secrets. EPA v. Mink, 410 
U.S.,' at 87-88; Smith, supra, 403 F. Supp., at lOIS. Furthermore, even comm'unica
tions which fall within the protection of the privilege may be disclosed upon an ap
propriate showing of need. United States v. Leggett & Platt, Inc., 542 F.2d 655, 
658-659 (6th Cir. 1976), cert. denied, 430 U.S. 945 (1977). See also Smith, 403 F. 
Supp., at 1015-1016. In determining the need of a litigant seeking the production of 
documents covered by the executive privilege, an objective balancing test is 
employed, weighing the importance of the documents to the party seeking their pro
duction and the availability elsewhere of the information contained in the docu
ments against the government interest in secrecy. Leggett & Platt, supra, 542 F.2d, at 
658-659. " 

Id. at 1164-6S. It is clear that executive privilege in connection with 
state secrets or military secrets, the disclosure of which would threaten 
national security, is a matter of absolute privilege. See Kinoy v. Mitchell, 
67 F.R.D. 1 (S.D.N.Y. 1975). However, since the only claim of execu
tive privilege asserted by FEMA here is that disclosure of the documents 
would be harmful to the decision-making process of the agency, we 
agree with the statement of the prior licensing board in Shoreham that 
this is a "qualified privilege." 

As pertinent here, "executive privilege" has been described by several 
other names: deliberative process of government privilege, govern
mental functions privilege, and intra-governmental documents privilege. 
The case law discussing this privilege has also considered exemptions 
under the Freedom of Information Act, S .U.S.C. § SS2(b)(S). This stat
utory provision exempts from required disclosure "inter-agency or intra
agency memorandums or letters which would not be available by law to 
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a private party in litigation with the agency." This provision has been in
terpreted by the courts in harmony with the doctrine of "executive privi
lege" so that deliberative materials produced in the administrative 
decision-making process are protected from disclosure while purely 
factual materials are not protected from disclosure. See Branch v. Phillips 
Petroleum Co., 638 F.2d 873'<5th Cir. 1981). Agency documents which 
reflect advisory opinions, recommendations, or deliberations fall within 
"executive privilege." Capitol Service, supra, at 582. The reason for pro
tecting the confidentiality of communications between high government 
officials and those who advise and assist them is to achieve the goal of 
receiving the most candid advice without regard for appearances or self 
interest of the adviser. United States v. Nixon, 418 U.S. 683, 705 (1974). 

The U.S. Supreme Court in EPA v. Mink, 410 U.S. 73 (1973), set 
forth rules for separating factual material from "deliberative informa
tion" through in camera inspection, in cases brought pursuant to the 
Freedom of Information Act. The same procedure has been followed in 
"executive privilege" cases. Carl Zeiss Stijiung v. V, E. B. Carl Zeiss, lena, 
40 F.R.D. 318 (D.D.C. 1966), affd on opinion below, 384 F.2d 979 
(D.C. CirJ, cert. denied 389 U.S. 952 (1967). 

[C]ourts should not hesitate to make a private examination of disputed materials 
upon a reasonable showing that it can serve a purpose truly useful to a party actually 
or potentially entitled to some discovery ••.• In camera inspection in executive priv
ilege cases is appropriate where it appears with reasonable clarity that the party seek
ing production is entitled to access to some of the materials demanded. Examination 
in this type of situation enables the separation of what should be disclosed from 
what should not be revealed. • • • . 

Id. at 331. 

IV. OPINION 

We begin our analysis and review of this controversy by assessing the 
affidavit of FEMA's Director, Louis O. Giuffrida, in the light of our an
nounced prerequisites and the County's objections. First; we note that 
our copy of the affidavit is signed by Director Giuffrida and his signature 
is notarized. There is no reason to doubt the validity of the signature. 
Accordingly, the County's objection that the affidavit is defective be
cause it is unsigned will be overruled. 

Second, the County claims that the FEMA affidavit should be rejected 
because it fails to comply with the criteria established for that affidavit 
by the Board during the Discovery Conference. We find that FEMA 
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Director Louis O. Giuffrida is the head of his agency. The Giuffrida af
fidavit describes the seven documents sought to be withheld. The af
fidavit asserts that FEMA Director Giuffrida personally examined the 
documents in controversy and invoked "executive privilege" to prevent 
disclosure of "intra-departmental memoranda and communications con
taining opinions, recommendations, and deliberations pertaining to deci
sions" of FEMA. He further stated that disclosure of the documents 
would have a "chilling effect" on the ability of FEMA to receive written 
comments and opinions in the future. We find that, for the purpose of 
asserting "executive privilege," the seven FEMA documents are de
scribed and the reason for preserving confidentiality is articulated. 
Hence, we find that FEMA has complied with our order concerning the 
prerequisites of the claim of executive privilege. The objections of Suf
folk County to the FEMA affidavit are overruled. 

This leads us to the County's claim that the doctrine of "executive 
privilege" is not available to FEMA because the privilege is only availa
ble to protect against disclosure of communications regarding policy 
formulation ,and FEMA does not engage in policy formulation in this 
matter. We find that the County is mistaken. Executive privilege is not 
limited to policy formulation but extends to the agency's decision
making process. In Kaiser Aluminum & Chemical Corp. v. United States. 
157 F. Supp. 939 (Ct. Cl. 1958), Justice Reed (Retired), sitting by desig
nation held, 

The document sought here was a part of the administrative reasoning process that 
reached the conclusion embodied in the contracts with Kaiser and Reynolds. The 
objective facts, such as the cost, condition, efficiency, terms and suitability are oth
erwise available. So far as the disclosure of confidential intra-agency advisory opin
ions is concerned, we conclude that they belong to that class of governmental docu
ments that are privileged •.• ; 

ld. at 946. 
While we agree with the County that purely factual material is not 

privileged, it is unproductive to attempt to distinguish "policy formula
tion" from "decision-making" or "administrative reasoning." As long 
as the documents in controversy consist of advisory opinions, recom
mendations or deliberations in the agency decision-making process, we 
find that they fall within the doctrine of "executive privilege." Thus, the 
County's argument that we should not consider FEMA's assertion of 
privilege, for failure to specify the type of policy formulation involved, 
is rejected. 

Although we find in favor of FEMA concerning its claim of the exis
tence of "executive privilege" here, that does not end the matter. We 
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have previously stated that the privilege is a qualified one. This requires. 
us to balance the need for the privilege against the need of the County 
to have the documents. With this standard in mind, we begin our review 
of Director Giuffrida's affidavit asserting "executive privilege" for 
seven documents. We shall discuss them in the order listed tl1~rein. 

"(a.) All drafts of a memorandum •••• " 

At the outset we note that the final version of this memorandum, 
from FEMA to NRC on June 23, 1983, is public information which has 
been served on all parties. We find that the drafts which led up to the 
final product are privileged and the County has failed to establish com
pelling reasons for disclosure. We see no reason to examine the drafts. 
The County's motion to compel production of these drafts is DENIED. 

"(b.) All drafts of a Jetter •••• " 

Again we note that the final version of the letter drafted August 29, 
1983 from FEMA to NRC is publicly available. We see no reason to 
examine these drafts. For the same reasons listed concerning drafts of 
the memorandum above, we DENY the County's motion to compel pro
duction of these documents. 

"(c.) Those sections of a Briefing Paper on Shoreham prepared 
by the Staff ••• for ••• Regional Director ••• detailing his 
stafrs identification of issues and recommendations." . 

We find this to be the type of opinion and recommendation squarely 
protected by the privilege. The County again failed to establish any com
pelling need for the document which would suffice to overcome the 
privilege. We found no reason to examine this document. FEMA's 
claim of "executive privilege" is SUSTAINED. 

"(d.) Memorandum ••• dated June 7, 1983 concerning the 
response of FEMA to the NRC request of June 1, 1983." 

Although we previously found that FEMA had properly identified this 
document for a claim of privilege, FEMA's description of the memoran
dum led us to believe that part of it may be discoverable. Accordingly, 
we unsealed the documents and examined this memorandum. We find 
that the memorandum contains factual material which can be separated 
from the privileged material. Prior to the last paragraph on page 1, the 
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memorandum contains only factual, non-privileged matter. Beginning 
with the last paragraph on the first page, the remainder of the memoran
dum is privileged. The County has not established a compelling reason 
for disclosure of the privileged material. To clarify this matter, FEMA 
shall produce a copy of the June 7, 1983 memorandum from Gary D. 
Johnson to Richard W. Krimm through the paragraph ending with the 
phrase, "in preparation of FEMA's response to NRC." As to the remain
der of that memorandum, FEMA's claim of privilege is SUSTAINED. 

"(eo) Draft letter, never mailed 0 0 0 0" 

For the reasons stated in connection with draft memoranda and draft 
letters in parts (a.) and (b.), supra, we uphold FEMA's claim of execu
tive privilege and find no reason to review this document. 

"<ro) Portions of Status Report 0 0 0 0" 

"(go) Analysis of a hypothetical question 0 0 0 0" 

In connection with these two documents, we concluded that the docu
ments in question should be reviewed in order to balance the competing 
interests. Accordingly, the Board examined the portions of the status 
report and analysis of a hypothetical question and concluded that neither 
document contained discoverable factual material and that both docu
ments contained opinions, deliberations and recommendations which 
should be withheld. FEMA's claim of "executive privilege" as to these 
items is SUSTAINED. 

In addition to the documents described above, Suffolk County, in its 
Motion to Compel Discovery from FEMA, requested production of writ
ten instructions from Gary D. Johnson of FEMA to Fred Sharrocks of 
FEMA concerning preparation of a draft response to a letter from NRC. 
FEMA has not asserted "executive privilege" or otherwise objected to 
the production of this material. Accordingly, Suffolk County's motion to 
compel production of these written instructions is GRANTED. 

Vo ORDER 

WHEREFORE IT IS ORDERED that FEMA shall submit to Suffolk 
County, the following documents: (1) Page 1 of a memorandum dated 
June 7, 1983 from Gary D. Johnson to Richard W. Krimm through the 
paragraph ending with the phrase, "in preparation of FEMA's response 
to NRC"; and (2) written instructions from Gary D. Johnson to Fred 
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Sharrocks concerning preparation of a FEMA response to a July 22, 
1983 letter from William J. Dircks of NRC. 

IT IS FURTHER ORDERED that as to all other documents for which 
"executive privilege" was claimed, as identified in the Suffolk County 
Motion to Compel Discovery from FEMA and the October 12, 1983 
FEMA response, the FEMA claim of "executive privilege" is SUS
TAINED and the Motion to Compel Discovery is DENIED. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

James A. Laurenson, Chairman 
ADMINISTRATIVE LAW JUDGE 
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· Cite as 18 NRC 1231 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Herbert Grossman, Chairman 
Dr. Richard F. Cole 

Dr. Emmeth A. Luebke 

LBP-83-73 

In the Matter of Docket No. 50-244-0LA 
(ASLBP No. 79-427-07-0LA) 

ROCHESTER GAS & ELECTRIC 
CORPORATION 

(R.E. Glnna Nuclear Plant, 
Unit 1) November 7, 1983 

The Licensing Board determines that a further notice of opportunity 
for intervention should be issued to supersede one issued over ten years 
before in this proceeding which had been held in abeyance pending a 
lengthy NRC Staff review mostly conducted under the Systematic 
Evaluation Program. The Board further denies Intervenor's requests for 
sanctions against Applicant and NRC StafT, and a reimbursement of 
Intervenor's future expenses, which he based upon not being notified in 
advance of certain Applicant-StafT technical meetings. 

RULES OF PRACTICE: RENOTICING AN OPPORTUNITY 
FOR HEARING 

Under the authority of Houston Lighting and Power Co. (Aliens Creek 
Nuclear Generating Station, Unit I), ALAB-535, 9 NRC 377, 386·87 
(1979) and ALAB-539, 9 NRC 422 (1979), a proceeding held in 
abeyance pending a lengthy StafT review must be renoticed where the 
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original notice of an opportunity for hearing had been issued over ten 
years before. 

RULES OF PRACTICE:· 'RESPONSIBILITIES OF PARTIES 

In the absence of any willful violations of Applicant's or Staffs 
obligations to the Licensing Board or Intervenor with regard to giving 
advance notice of Applicant-Staff technical meetings and transmitting 
relevant documents, no sanctions will be imposed. 

COMMISSION PROCEEDINGS: FINANCIAL ASSISTANCE 
TO PARTICIPANTS 

The Commission lacks the legal authority to provide financial assist
ance to intervenors, having been barred from doing so in successive 
appropriations acts. Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit 1), CLI-80-19, 11 NRC 700 (1980); Pub. L. 97-88, § 502 
(Dec~ 4,1981); Pub. L. 97:377, § 512(0 (Dec. 21, 1981). 

MEMORANDUM AND ORDER 
(Requiring Stafrs Draft of Further Notice of Opportunity for 

Hearing and Ruling on Intervenor Requests)., 

MEMORANDUM 

The Ginna plant received a provisional operating license on September 
19, 1969, and began commercial operation in July 1970 .. An application 
for conversion of the provisional license' to a full-term operating license 
was submitted by the Applicant, Rochester Gas and Electric 
Corporation, and was. noticed at 37 Fed. Reg. 26,144 (1972). The 
Intervenor, Mr. Michaei L. Slade, was admitted to the proceeding by an 
Atomic Safety and Licensing Board Order on June 8, 1973 .. 

Since that time, the Applicant has made some major modifications to 
the Ginna plant. In 1974, the revetment was upgraded. In 1975, in re
sponse to concerns raised on pipe break outside containment, a staridby 
auxiliary feedwater system and housing structure was constructed. In 
1974, to improve steam generator reliability, the Applicant started all
volatile treatment for secOIldary coolant. Safety Evaluation Report', Octo-
ber 23, 1983, at 1-5. I 

In 1975, because of a large backlog of unresolved generic issues that 
were relevant to the operation of provisionally licensed plants, the NRC 
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Staff stopped its review of provisional operating license (POL) conver
sions and set out to establish the scope of review needed to support the 
full-term conversions. In or around 1977, the Commission included the 
POL facilities in Phase 2 of the Systematic Evaluation Program (SEP). 
The SEP was established to apply advances in technology and licensing 
requirements (generally referred to as "backfitting") to older plants. Id. 
at 1-2. 

Although the Intervenor was admitted in 1973 and his contentions ad
mitted in 1977, the proceeding has been held in abeyance because of the 
lengthy Staff review. Staff is currently completing its review and began 
issuing its final safety reports in December 1982. Its latest issuance, 
Safety Evaluation Report (NUREG-0944), was issued in October 1983. 

With a view towards resuming the proceedings now that Staff is 
completing its review, the Board ordered the parties to confer with each 
other and submit status reports by July IS, 1983. Included in the 
Board's order was a request that the parties state their respective posi
tions with regard to whether the Board is required to, or in any event 
should, renotice an opportunity for intervention and request for hearing. 
Board Order of June 15, 1983 (unpublished). The parties timely re
sponded to the Board's order and stated their respective positions: In
tervenor was in favor of renoticing; Applicant and Staff were opposed. 
The parties appear to agree that the proceeding should resume at about 
the time the Staff issues its final major document which we assume to 
be the October 1983 Safety Evaluation Report, although a supplement 
to the SER will issue after the Advisory Committee on Reactor Safe
guards has reviewed the Ginna application for a full-term operating 
license. 

We determine that a renoticing of the opportunity for hearing is neces
sary and require Staff to prepare a draft of notice with the inclusion of 
certain references. We deny other requests made by Intervenor in his 
status report. 

Renoticing an Opportunity to Intervene 

In our order of June IS, 1983, we referred the parties to Houston 
Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 
0, ALAB-539, 9 NRC 422 (1979), in formulating their respective posi
tions on whether the Board should renotice an opportunity for 
intervention. In that decision, the Appeal Board indicated (at 425) that a 
delay in the proceeding of "perhaps 5 to 10 years" due to a postpone
ment of construction would cause the original notice to become 
"manifestly stale" so that the proceeding could not be resurrected under 
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its aegis. In the instant proceeding, the notice of opportunity for hearing 
was issued in 1972, over 10 years ago. Resuming this proceeding under 
the aegis of that notice would appear to violate the Appeal Board's 
declaration. 

In opposing a renoticing of the opportunity for hearing, Staff and Ap
plicant both refer to the Appeal Board's declaration as "dicta." Staff Re
sponse at 4-5; Applicant's Memorandum at 2-3. We do not agree. 

In Aliens Creek, the Applicant in a construction permit proceeding in
formed the Licensing Board that construction of the facility was indefi
nitely deferred. Nonetheless, at the Applicant's urging, the Licensing, 
Board issued a partial initial decision on some, but not all, of the issues 
heard. The Appeal Board affirmed. More than a year and a halfJater, the 
Applicant apprised the Licensing Board that it wished to move ahead 
with its application as recently amended. The amendment called for the 
reduction of the proposed facility from two units to one. 

In response; approximately four years after the original notice of 
hearing, the Licensing Board issued a "Notice of Intervention 
Procedures,'~ which invited the filing of new intervention petitions limit
ed in scope to contentions which either arose from proposed changes in 
plant design or were based upon evidence or information not available 
prior to the Appeal Board's affirmance of the partial initial decision. 

In Aliens Creek, ALAB-53S, 9 NRC 377, 386-87 (1979), the Appeal 
Board held that the limitations placed upon contentions were "too 
restrictive." According to the Board, no contention could properly be 
rejected simply because it did not arise from proposed plant design 
changes and was not based upon either new evidence or information. 
Rather, the only proper limitation was upon any prospective relitigation 
of issues that had already been thoroughly explored at the prior hearing 
and dealt with in the partial initial decision. The Appeal Board remanded 
the cause to the Licensing Board for further proceedings in light of its 
determination. In ALAB-539, supra, the Appeal Board was requested to 
reconsider its disapproval of the Licensing Board's limitation upon new 
interventions, but reaffirmed its decision to remand with the language 
that a notice aged "perhaps 5 to 10 years" is "manifestly stale." 

Staff's characterization of the Appeal Board's statement regarding a 
notice becoming manifestly stale as "dicta" is inaccurate. Staffs 
characterization apparently is based upon its erroneous belief (Staff's 
Response at 4) that, in Aliens Creek, the "Appeal Board ruled that the 
[Licensing] Board's limitation to changes in the design was proper." 
Had the Appeal Board actually so ruled, Staff might be correct with 
regard to its dicta characterization. Such a ruling would be consistent 
with the position that the mere passage of time does not afford the right 
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to new interventions and contentions. However, the Appeal Board did 
not uphold that Licensing Board limitation. It ruled that the new peti
tioners could not be restricted to design changes or new information. 
Obviously, it was not the design changes or any new information that 
justified a renoticing of the proceeding (which in that case would have 
permitted a limitation of contentions to these new matters). Rather, the 
passage of time "vitiated" the original notice (see ALAB-S39 at 424-2S) 
and required the issuance of a new notice that would allow the raising of 
any issues that had not yet been actually heard and decided. 

Nor is Applicant's basis for labeling the Appeal Board's statement as 
"dicta" correct. Contrary to Applicant's argument (Applicant's Memo
randum at 2), Aliens Creek did not involve the question of "whether 
the renotice had been sufficiently clear to preclude consideration of cer
tain issues that had been brought before the 'NRC at an earlier stage of 
the proceeding." As discussed above, the question decided by the 
Appeal Board was whether issues that had not been heard and decided 
at an earlier stage could be precluded from consideration because they 
were not based upon new matters. The Appeal Board's decision that 
issues could be raised even if they could have been raised under the ear
lier notice cannot be rationalized on grounds other than that the original 
notice had been vitiated by the passage of time.! 

Staff's and Applicant's further attempts at distinguishing the instant 
proceeding from Aliens Creek are unpersuasive. Staff attempts to 
"contrast" the present case, in which the proposed action that has been 
pending remains the same - the conversion of the provisional operating 
license (POL) to a full-term operating license (FTOL) - with Aliens 
Creek, where supposedly the nature of the proposed action was changed 
significantly. StafT Response at S. But, while the construction plans in 
A liens Creek may have changed significantly, the proposed action did 
not. It remained. the granting of a construction permit, much the same 
as the nature of this action remains the conversion of the POL to an 
FTOL. Nor are we as certain as StafT that the proposed changes in con
struction plans in Aliens Creek of reducing the nuclear units from two to 
one would have any greater potential impact upon the public health and 
safety or the environment as to warrant a new round of interventions 
than the major modifications made to the Ginna plant (see SER, Octo
ber 1983, at l-S) and the major changes wrought on the plant's opera
tions by the passage of time (such as the efTect on steam generator 

! Although, as discussed above, the Aliens Creek declaration was not dictum. see South Carolina ElectriC 
and Gas Co. (Virgil C. Summer Nuclear Station, Unit n, LBP·82·SS, 16 NRC 22S, 268·80 (J982) for a 
licensing board's after·the·fact discussion of its dilemma in deciding whether to follow authoritative 
holdings or Appeal Board dictum. 
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reliability). Furthermore, Staffs and Applicant's (see Applicant's 
Memorandum at 3) attempts to distinguish AI/ens Creek from this case 
on the grounds that the basic features of the Ginna plant have not been 
altered while the Aliens Creek project had undergone significant design 
changes continues to ignore the critical holding in Aliens Creek, 
ALAB-535 and ALAB-539, that the contentions raised in the new peti
tions to intervene could not be limited to the design changes.2 

We are also unpersuaded that there is no policy reason to renotice this 
proceeding, as Applicant argues (Memorandum at 5-7). At the time the 
original notice was issued in 1972, there was little public interest in envi
ronmental or public health and safety issues involving nuclear power. 
Many issues have crystallized since that time, including some from the 
operating experience of the Ginna plant. Moreover, significant numbers 
of persons have been born or have reached their majority in the vicinity 
of the Ginna plant, or have moved into that area, during the period of 
dormancy of this proceeding after the March 1974 prehearing 
conference, which was the last real opportunity for residents of the area 
to become involved. To deprive these persons of the opportunity to par
ticipate in the matter of the issuance of the operating license for the 
Ginna plant would appear to violate the spirit of Section 189 of the 
Atomic Energy Act, as amended (42 U.S.C. § 2239), which permits 
public participation by interested persons. 

Content of the New Notice 

In his response to the Board's order of.June IS, 1983, Intervenor 
Michael L. Slade requested that, in the event of a renoticing of the 
opportunity for hearing, the notice include information in addition to 
what is usually included. The additional information he suggests 
includes: (1) a history of the plant's operations; (2) a summary of all 
formal and informal contentions about the plant; (3) a list of all 
exceptions from current NRC standards granted to the facility; (4) an 
itemization of all present NRC requirements that did not exist at the 
time of the original application; and (5) a certification from the Staff and 
Applicant that the local public document room collection is complete 
and a listing of all documents on file. 

By Order of August 18, 1983 (unpublished), we required Staff and Ap
plicant to reply to Intervenor's request. Staff indicated in reply that Inter-

2 Although Staff and Applicant have cited a number of other cases, AUens Creek (ALAB-SJS and 
ALAB-SJ9, supra) is the only one that deals directly with the effect of the passage of time on a notice of 
opportunity to intervene. 
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venor Items (1), (3) and (4) are summarized and publicly available in 
NRC documents issued pursuant to the Systematic Evaluation Program. 
It points out that the inclusion of the detailed and voluminous material 
requested by Intervenor in the notice could make it confusing. Staff sug
gests that if a further notice is deemed necessary, it would be sufficient 
to reference the documents containing that requested information in the 
notice. We agree and will require Staff to draft a proposed notice that 
would reference those materials. 

With regard to Item (2), requiring a summary of all formal and infor
mal contentions, we agree with Applicant (Reply at 3) that the formal 
contentions are already part of the record and that only the Intervenor 
can know what he is referring to as "informal contentions." Iflntervenor 
is requesting that we include in the notice a suggestion of issues that 
might be raised by potential petitioners to intervene, we see no authority 
or justification for taking such an action . 

. Finally, with regard to Item (5), a certification of completeness and a 
listing of all documents contained in the Local Public Document Room, 
we agree with Staff (Reply at 9-10) that this action is unnecessary, 
expensive, and burdensome. Staff indicates that the NRC LPDR Staff re
cently completed an annual visit to the Ginna LPDR and that the collec
tion appeared to be in order. Furthermore, Staff indicates that the collec
tion includes an unofficial listing of Ginna documents taken from the 
chronological sheets of the NRC Central Files Room and a cumulative 
computer accession list of all documents dating from September 1978, 
when the computerized document control system began. Ibid. In the ab
sence of any specific allegations with regard to irregularities in the 
LPDR, we accept the existing system, as described by Staff, as being 
adequate. 

Intervenor Complaints About Applicant-Staff Meetings 

Intervenor complains that it has not received transcripts or other 
records of all meetings between Staff and Applicant as required by a 
stipulation between the parties. In addition, he alleges that these meet
ings have been held in or around Washington, rather than in the neigh
borhood of the site, and that he has received notice of some of these 
meetings only after the meetings have occurred. He requests, as a 
remedy, that he be provided with all transcriptions and memoranda per
taining to all Staff-Applicant meetings, that the Staff and Applicant be 
fined, and that they share 'the costs of all expenses for travel, food, 
lodging, and compensation for loss of salary to all those on the notifica
tion list who have been aggrieved in the past by lack of appropriate 
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notification and who wish to be present at any future meeting. If the 
Board does not grant his request, Intervenor further requests that we 
remove ourselves as biased from this proceeding and all others to which 
the Staff or Applicant is a party. Intervenor Status Report at 2-3. 

From Applicant's and Staffs replies it appears that the "stipulation be
tween the parties" referred to is an informal agreement made between 
Intervenor and Applicant's law firm in February of 1974, to which Staff 
was not a party, pursuant to which Intervenor was to receive copies of 
all regulatory correspondence and reports submitted by Applicant to the 
NRC. Applicant indicates (Reply at 2) that it has faithfully complied 
with that agreement. While not party to the stipulation, Staff asserts that 
copies of all NRC-generated documents on the Ginna docket have been 
mailed to Intervenor and to others on the technical service list since 
1973 in accordance with NRC policy. Staff Reply at 4. 

As to the alleged failures in timely notification, Staff admits that on at 
least two occasions, due to the need for prompt consideration of a licens
ing matter affecting the restart of the facility, timely notice of meetings 
was not provided to Intervenor. Staff however pledges to use its best ef
forts in the future to notify the Intervenor of meetings one week in 
advance, where possible, and, as a courtesy, to contact him by expedited 
means (telephone, mailgram, telegram, etc.) when meeting dates and ar
rangements are such that advance notice is impractical. The meetings 
are primarily held in the Washington, D.C. area so as to facilitate the at
tendance of necessary Staff personnel while minimizing the costs to 
NRC and the disruption of other Staff work. [d. at 3. 

We see nothing in what has been told to us by the parties that would 
justify the imposition of sanctions against Staff or Applicant. No discov- ' 
ery rules have been violated, much less in defiance of a Board order. We 
do not treat lightly breaches of informal agreements between the parties, 
but if any occurred in this case, they appear to have been inadvertent. . 
Some failures in communication are bound to have occurred during the' 
lengthly period in which this proceeding was held in abeyance. We are 
satisfied that Staff and Applicant are committed to supplying prompt 
notifications of meetings and all relevant records pertaining to those 
meetings. 

Not having found any willful violations of Applicant's or Staffs obliga
tions to the Board or Intervenor, we cannot impose sanctions. 
Moreover, we are unaware of any obligation of Staff to hold its meetings 
near the Ginna facility in order to accommodate the local citizenry. On 
the contrary, Staff has every reason to minimize the public expense by 
limiting the travel and work disruption of its technical staff. All hearings 
and prehearings in this proceeding, on the other hand, will be scheduled 
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near the facility in furtherance of the policy of the Atomic Energy Act 
and the underlying regulations to encourage public participation. 

Although Intervenor may seek financial assistance for itself and 
others on the notification list who wish to be present at future meetings 
between Staff and Applicant, the Commission lacks the legal authority 
to provide financial assistance to intervenors, having been barred from 
doing so in successive appropriations acts. Metropolitan Edison Co. 
(Three Mile Island Nuclear Station, Unit 0, CLI-80-19, 11 NRC 700 
(1980); Pub. L. 97-88, § 502 (Dec. 4, 1980; PUb. L. 97-377, § 512(0 
(Dec. 21, 1982). Intervenor must persuade the Congress, not the 
Licensing Board, to supply the funding. 

We see no basis for granting Intervenor's further request that this 
Board remove itself as biased from this proceeding if it does not grant In
tervenor's requests with regard to the meetings between NRC technical 
staff and Applicant. We are ruling fairly and impartially on his requests, 
and that is all that is required of a licensing board. 

ORDER 

For all of the foregoing reasons and based upon a consideration of the 
entire record in this matter, it is, this 7th day of November 1983 

ORDERED 
(1) That Staff (and any other party that so desires) draft a proposed 

notice of opportunity for hearing in the usual form but containing, in 
addition, specific citations to the pertinent Ginna documents that 
contain: a history of the plant's operations, a listing of all exceptions 
from current NRC standards granted to the facility, and an itemization 
of all present NRC requirements that did not exist at the time of the 
original application, to be submitted to the Board by November 23, 
1983; 

(2) That Applicant and Staff continue the arrangements to which 
they have committed themselves regarding notification of meetings and 
the transmittal of relevant documents to Intervenor; and 
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(3) That all further requests made by Intervenor in his status report 
of July 15, 1983, including sanctions against the other parties, reim
bursement of expenses and.the recusal of this Board, are denied. 

Bethesda, Maryland 
November 7, 1983 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Herbert Grossman, Chairman ' 
ADMINISTRATIVE JUDGE 

Richard F. Cole 
ADMINISTRATIVE JUDGE 

Emmeth A. Luebke 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1241 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. Bright 

LBP·83·74 

In the Matter of Docket Nos. 50·440·0L 
50·441·0L 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) November 10, 1983 

The Licensing Board examines filings submitted in response to a 
Board decision reopening the record to receive written evidence on two 
quality assurance allegations. The Board concludes that the new filings 
place the Board's concerns in perspective and persuade it that: (1) 
L.K. Comstock did not have a pervasive practice of using uncertified 
quality assurance inspectors, and (2) that although the frequency of 
meeting of the applicant's Quality Assurance Advisory Committee did 
not fulfill applicant's own internal guidelines, this deficiency does not 
cast serious doubt on the adequacy of applicant's quality assurance 
program. 

QUALITY ASSURANCE: PROGRAM COMMITMENTS 

Applicant must meet each of its quality assurance commitments, even 
if some of the elements of its program might initially have been 
"add-ons" that were not required by the regulations. 
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RULES OF PRACTICE: MOTION TO HOLD OPEN 
THE RECORD 

The record on quality assurance may not be held open because a party 
hopes to be able to obtain witnesses in the future. 

TECHNICAL ISSUE DISCUSSED 

Quality Assurance (Inspector Certification). 

MEMORANDUM AND ORDER 
(Dismissing Addftfonal Qualfty Assurance Issues and Closing the 

Qualfty Assurance Record) 

On AugustJ8, 1983 the Board reopened the quality assurance record 
in this proceeding to receive additional evidence on two issues that had 
been brought to its attention by the Ohio Citizens for Responsible 
Energy ("aCRE"). LBP-83-S2, 18 NRC 256 (983). aCRE alleged 
several deficiencies at Perry, based on newly found documents; the 
Board accepted two: (1) that electrical inspections at Perry had been 
performed by unqualified inspectors in 1981 and that the inspections 
they performed were invalid and (2) that Cleveland Electric Illuminating 
Company, et al.'s (applicant) Quality Assurance Advisory Committee 
had met only twice in 1981 when it was required to meet quarterly and 
that this was a period in which applicant was troubled with numerous 
quality assurance (QA) deficiencies in the area of electrical construction. 

The Board has examined the additional evidence submitted by all par
ties to this proceeding and concludes that the discrepancies alleged by 
OCRE did not constitute a breakdown of applicant's QA program or loss 
of control over its electrical contractor, L.K. Comstock, and that these 
issues do not raise significant questions of safety in the electrical area at 
Perry. Accordingly, we dismiss the two issues and close the QA record. 

I. BACKGROUND 

Hearings on quality assurance at Perry were held in Painesville, Ohio, 
May 24-27, 1983. The record was closed on quality assurance at the con
clusion of the hearing and all parties filed proposed findings of fact and 
conclusions of law as required. The Board has not as yet issued a partial 
initial decision on QA contentions. 
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On July 13, 1983 OCRE filed a motion to reopen the record based on 
information it had obtained concerning a number of QA issues and appli
cant's control over its electrical contractor L.K. Comstock. The staff of 
the Nuclear Regulatory Commission (stam and applicant opposed 

'reopening the record for two reasons: first, that OCRE did not raise sig
nificant safety issues which could alter the decision on quality assurance; 
secondly, that the filing was untimely since the information, while new 
to OCRE, was not newly generated and could have been found by 
OCRE either on discovery from the applicant or by filing a FOIA request 
to the staff at an earlier date. The Sunflower Alliance, Inc., et. 01. 
(Sunflower) generally supported the motion to reopen. 

The Board denied OCRE's motion to reopen the record'as untimely. 
The Board found, however, that OCRE's filing had raised two issues 
regarding QA at Perry which had not been explicitly addressed or dis
closed at the hearing and which could have a bearing on the safety of 
electric work,at Perry. Neither applicant's nor staffs reply to the motion 
to reopen were sufficiently detailed to lay the Board's concerns for plant 
safety to rest. The Board, therefore, ordered the record reopened for the 
limited purpose of receiving additional written evidence on two QA 
issues which had been brought to our attention by OCRE. 

II. THE ISSUE OF ELECTRICAL INSPECTOR 
CERTIFICATION 

OCRE's motion to reopen the record was founded in part on a report 
written by an L.K. Comstock Task Force which stated that in 1981 only 
6 of 22 Comstock electrical inspectors were properly certified for the in
spections they performed and that inspection documents generated by 
level I i'ns'pectors were not cosigned by level II inspectors before being 
submitted as required by written procedures. The Task Force report 
went on 'to say that ali electrical inspections performed prior to January 
1, 1982 should be treated as invalid. (OCRE motion to reopen, Attach-
ment3.), \ 

OCRE argues that those discrepancies took place in the 1981 time 
frame which was the focus of scrutiny of L.K. Comstock QA problems 
at the hearing. Although the shortage of electrical inspectors during that 
time period was discussed at some length at the hearing, the question of 
their qualification or certification was never unambiguously disclosed by 
either applicant or staff. Thus, OCRE fears that there may exist an inac
curate record on electriCal quality assurance at Perry and the Board may 
~ave been misled by the omission. 
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In response to the order to reopen applicant submitted the affidavit of 
Gary L. Leidich who was a witness at the QA hearing and who is its 
Senior Engineer, Nuclear Construction and Engineering Section. 
(Leidich Affidavit, September 19, 1983) 

Mr. Leidich stated that Comstock developed a certification program 
for its inspection personnel prior to the initiation of safety-related electri
cal work. The program was consistent with applicable Perry specifications 
and ANSI N4S.2.6 standards and was reviewed by the CEI Project Or
ganization QA personnel prior to implementation. 

The certification program sets forth standards for inspector certifica
tion which include consideration of education, training, and experience. 
Completion of proficiency testing is also considered. Certification is 
granted at three levels, designated as level I, II or III; these correspond 
to increasing levels of inspector responsibility and authority. The certifi
cation does not grant a general authority to inspect but is restricted to 
task-specific areas such as receipt, equipment, installation, calibration, 
tray/conduit installation cable pulling and many others. Certification in 
any task area requires proficiency in the procedures applicable to that 
area and approval of the Project Organization. An inspector may be 
generally qualified by virtue of education and training under this scheme 
and yet not be certified in specific task areas. 

Applicant conducted seven audits between 1978 and 1982 of inspector 
certifications. These audits turned up instances of inspector certification 
discrepancies which applicant considered to be insignificant in number 
and kind and which involved no safety deficiencies. I 

In March 1982, at applicant's direction, Comstock conducted a com
prehensive internal audit of its QA program which included a review of 
inspector certification. The Comstock audit found 'a small number of 
inspector certification discrepancies and raised questions about the com
pleteness of inspection documentation. The audit concluded that further 
assessment was needed. Comstock's response was to set up a task force 
under the direction of its corporate QA manager, with the broad charter 
to perform a comprehensive review of Comstock QA documentation. 
The task force worked from April-December 1982. It was this task force 
that produced the August 6, 1982 letter which was attached to OCRE's 
motion to reopen. This was a preliminary report of its findings to that 
date. 

The full task force review continued and finally covered approximately 
30,000 records. It ultimately found 190 discrepancies in certification that 
involved 15 inspectors out of 110 that had been employed by Comstock 
in the 1978-1982 period. The fifteen inspectors were qualified and the 
majority of their inspections were conducted within the area of their 
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certifications. The' discrepancies arose because these inspectors had 
completed 'some inspections outside their task certifications. The 
discrepancies, while not proper procedure, were mitigated by the fact 
that the inspectors performed inspections that were common to two or 
,more certification area checklists. The technical knowledge required to 
inspect in' the area outside the inspector's certification was the same as 
or similar to that required for tasks for which the inspector was certified. 
Thus Comstock believed that the inspectors were proficient in the in
spections they performed even though the inspectors did not have the 
required task certification in the areas identified . 
. In response to the task force findings, applicant issued a corrective 

action' 'request (CAR 83-02) which required that Comstock discontinue 
the' practice of inspectors sighing common checklist items outside their 
area of certifications. Engineering reviews and reinspections of all in~ 
spec table 'items were then performed without finding safety deficiencies. 
(Twenty-nine out of thirty-five electrical penetrations were no longer ac
cessible 'and could not be reinspected.) The certification deficiencies in
volved uncomplicated matters such as torquing, cleanliness and cosmetic 
damage, for which the inspectors were proficient even though they were 
not certified for the checklist in question. Applicant, therefore, conclud
ed that further reinspection was not required. Final acceptance testing of 
the penetrations will be performed, which will provide added assurance 
of adequacy. 
, Among the discrepancies involving electrical inspections by the Com
stock task force were 'about 35 instances where inspection records 
generated by level I inspectors did not have acceptance signatures from 
level II-inspectors, as required. CEI was aware of this matter from its 
own aU'dits and it issued a corrective action request (CA'R 82-21) in 
August 1982. ' 
"The Comstock task force periodically sent memos and letters to appli

cant while it was performing its work. While the task force had docu
mented its findings informally, no formal nonconformance reports were 
issued since the reviews had not revealed hardware problems. Applicant 
kept a close overview of the work as it was being performed; however, it 
did not plan a review of the task force findings until the end of the task 
force review: The staff issued a notice of violation for failure to issue cor
rective action documents (Inspection Report 50-440/83-06; 
50-441/83-06, March 16, 1983). Applicant agreed that the task force 
findings should be documented in nonconformance reports and this was 
done (Inspection Report, 50-440/83-08; 50-441/83-08, May 16, 1983). 
Applicant also placed the findings on the Project Organization Surveil
lance Inspection Reports (SIRs) to ensure proper resolution. This re-
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mains a staff open item pending verification of disposition of NRs ,and 
SIRs. 

The Board would not ordinarily reopen a closed record to take addi
tional evidence on common documentation discrepancies. In this case, 
however, the signature discrepancies and tardy nonconformance reports 
were part of the larger question of whether Comstock conducted electri
cal inspections using unqualified personnel and whether the issue 
should have been disclosed at our hearing, which focused explicitly on 
the ability of Comstock and CEI to conduct electrical inspections during 
the same time frame. We conclude, however, that the documentation 
problems discussed here occurred with far more limited frequency than 
we thought when we reopened the record. Furthermore, these problems 
have been corrected and have no implications bearing on the safety of 
the plant. 

In response to the order to reopen the record the staff filed the affida
vit of James E. Konklin who is Chief of Reactor Projects Section of the 
NRC Region III Office and who testified at the hearing. (Konklin 
Affidavit, September 29, 1983.) Mr. Konklin stated that the staff'has 
reviewed a sample of the reinspection reports and found no irregularities 
nor has it found deficiencies in hardware that were overlooked either in 
the initial inspections or the reinspections. Applicant's corrective actions 
are being implemented effectively. 

The staff believes that the inspector certification discrepancies were 
mistakes and not intentional wrongdoing since there is no reason to sus
pect that any inspections were intentionally conducted in areas where 
inspectors were not certified. This is based on the facts that there was 
only a small percentage of hardware items involved, no significant defi
ciencies were found on reinspection and Comstock discovered and 
reported the irregularities. The Board accepts that the inspector certifica
tion discrepancies were error and not wrongdoing, in the absence of any 
contrary information. 

Applicant reviews inspector certifications at the time of component or 
system turnover by the contractor. That had not been done at the time 
the Comstock task force found the inspection report discrepancies. The 
staff also audits inspector certifications. Neither applicant nor staff audits 
discovered the discrepancies; however, the final turnover reviews would 
have given applicant another opportunity to discover discrepancies had 
that not been caught by Comstock. 

OCRE replied only in a limited way to applicant's explanation of cir
cumstances surrounding the inspector certification issue. They cited a 
recent NRC order imposing a civil monetary penalty on the Niagra 
Mohawk Power Company for a violation involving the use of uncertified 
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inspectors. However, aCRE recognized that the penalty in that case was 
assessed because it involved falsification of records under circumstances 
where supervision was aware of this practice and failed to take appropri
ate action to discontinue it. 48 Fed. Reg. 40,582 (1983). The issue offal
sification of documents has not been alleged in Perry. Thus the Niagra 
Mohawk case does not apply to the case before us. 

aCRE states that it has no further evidence to present concerning the 
issues and recommends that no further hearings on this contention be 

,held. aCRE complains strongly, however, that the Board must now take 
the word of the applicant, who has a significant stake in the outcome, 
and of the staff, which usually sides with applicant. They complain that 

. the witnesses who were required to tell the whole truth at the hearing 
'failed to mention the certification issue even though it was known to ap
plicant and staff at the time of the hearing. 
, The Board reopened the record for the limited purpose of receiving 
written evidence on these matters precisely because it was uncertain as 
to whether there had been full disclosure at the hearing on a possibly im
portant matter concerning applicant's control over Comstock's QA 
program. 

aur review of the evidence before us leads us to believe that the 
issues raised by the task force letter attached to aCRE's motion to 
reopen the record were in the nature of isolated discrepancies in an oth
erwise functional inspector certification program. The Comstock task 
force ultimately found only 190 discrepancies out of about 30,000 
records they examined. The nature of the discrepancies was of small sig
nificance to safety since the inspectors had signed off on items for which 
they were proficient though not formally certified to perform. This cir-

, cumstance arose out of what is apparently an artifact of the certification 
system wherein inspectors become certified to specific checklists of 
items in each of several subject areas. Not every inspector is certified to 
inspect against every checklist even though different checklists may 
have specific items in common. In this case inspectors who were certified 
to one list inspected the same or similar items from another list for 
which they were not formally certified. While we do not approve of that 
procedure, we have no reason to think that it produced serious safety 
concerns. 
" We are satisfied that the applicant or Comstock conducted reinspec
tions or reviews of items from which ,there were discrepant inspection 
records without finding serious safety deficiencies. We are also satisfied 
that applicant conducted audits of its own of Comstock inspections and 
was aware that there were a small number of inspector certification dis
crepancies in the years 1978-1982 and that its overview ultimately led to 
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the comprehensive review by Comstock which brought the magnitude 
of certification deficiencies into focus. 

Applicant believes that it was correct in introducing evidence on this 
subject but not bringing it more forcibly to the attention of the Board 
during the hearing since they had already been addressed at the time of 
the hearing without finding matters of safety concern. (Notice of 
Violation, ff. 'Tr. 1619.) Furthermore, the adequacy of the resolution 
was not challenged in the hearing. The Board is aware that large numbers 
of nonconformance reports have been issued and closed out routinely 
during construction of Perry. The vast majority of these reports were un
challenged and therefore went unexamined by us in the hearing. This is 
consistent with our own summary disposition order, which instructed 
parties that we wished to receive evidence concerning whether there was 
a breakdown of the electrical QA program at Perry or evidence concern
ing whether CEI had lost effective control over its contractor Comstock. 
We explicitly instructed the parties that we did not wish to review lists 
of individual discrepancies unless they were pertinent to those 
questions. Thus we find it difficult now to fault applicant for following 
our instructions. 

Neither do we fault OCRE for bringing this matter to our attention. 
Certainly the wording of the preliminary task force findings was suffi
cient to raise doubt in'the Board's mind as to whether there were serious 
unresolved questions regarding electrical inspector certification and 
whether important information had been withheld from us at the 
hearing. This is particularly so since the certification deficiencies oc
curred during the same time period and with the same contractor that re
ceived close scrutiny at the hearing on other subjects. On balance we 
would have preferred the applicant to have exercised discretion to have 
discussed these matters more fully at the hearing simply because there is 
potentially a close connection between the difficulty of hiring inspectors 
and their degree of qualification. For all the Board could know from the 
hearing record, there could well be the possibility that untrained inspec
tors might be used because of the difficulty in hiring trained inspectors 
in 1981. 

Such a hypothesis might seem plausible when developed from frag
mentary or preliminary information. We are now satisfied that. that hy
pothesis is false based on examination of a more complete record. We 
find that applicant has adequately explained the documentation discre
pancies regarding certification of electrical inspectors and cosignatures of 
level II inspectors on inspection documents. There is no basis in the 
record for believing that these QA discrepancies caused a potentially 
unsafe condition of electrical equipment at the Perry Plant. The applicant 
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took reasonable steps to discover and correct the inspector 
discrepancies. This matter was resolved within the applicant's organiza
tion prior to the QA hearing; that resolution was not directly challenged 
and no significant safety deficiencies were found; therefore, the applicant 
did nothing improper by not bringing it to our attention at the hearing 
even though it would have been better to do so. 

III. THE ISSUE OF THE QUALITY ASSURANCE ADVISORY 
COMMITTEE MEETING FREQUENCY IN 1981 

OCRE's motion to reopen the QA record included an unsigned list of 
items, apparently prepared by an NRC staff member, detailing a number 
of deficiencies in the Perry QA program. The Board concluded that this 
list, being unsigned and undated, was not evidence but that it did raise 
one issue which in our view required further explanation. The notes 
stated that applicant's Quality Assurance Advisory Committee (QAAC) 
met only twice in 1981, when applicable procedures required it to meet 
quarterly, and that the committee did not conduct meaningful reviews. 

The functions of the QAAC were discussed in the QA hearing; 
however, these issues were not brought to our attention by either the 
staff or applicant. It appeared to the Board that staff notes suggesting a 
failure of an important advisory committee to meet with the required fre
quency or to conduct meaningful reviews when it did meet required fur
ther explanation. In particular the Board found questionable a staff state
ment at the hearing that the QAAC was required to meet quarterly with
out revealing that in fact it had met only twice in 1981. 

In response to the Board order to reopen the record the applicant sub
mitted the Affidavit of Mr. Murray Edleman, and the staff submitted 
the Affidavits of Mr. James E. Konklin, John Streeter and Thomas E. 
Vandel. 

Mr. Edleman stated that the QAAC was created in June 1978 follow
ing NRC's February 1978 immediate action letter. The QAAC functions 
independently of applicant's monthly and quarterly QA review process. 
Its purpose is not to duplicate these other QA review processes but to 
advise management on significant QA policy issues. Applicant considers 
the QAAC to be a positive element of the overall QA program but not 
one that is required by any regulation. 

The QAAC functions by conducting formal meetings which consist of 
site tours, interviews and formal discussion of agenda items. Additionally 
committee members work outside of the formal meetings by reviewing 
QA program documents in their home offices. 
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The QAAC held six formal meetings in 1978, eight in 1979 and four 
in 1980. In 1981 the committee held two formal meetings but also con
ducted site visits to three other' nuclear sites. Its scheduled December 
1981 meeting was postponed to January 1982. In 1982 the committee 
held seven meetings in addition to the January meeting. So far in 1983 
the Committee has met seven times. The Perry QA program require
ment is that the QAAC should meet quarterly, although there was a 
brief period of confusion in 1982 when it was not clear whether the pro
gram requirement was for two or four meetings per year. That confusion 
lasted about two months and was cleared up in favor of the quarterly 
schedule. 

The staff cited a noncompliance regarding applicant's failure to meet 
its 1981 QAAC program requirements, in inspection reports dated July 
25, 1983. Mr. Konklin of the staff's Region III Office stated his belief 
that if the QAAC had met more often in 1981 it is possible that some of 
the problems with electrical contractor performance then existing could 
have been identified and corrected sooner. However, the staff,believes 
that since early 1982 the Perry .site organization's auditing and enforce
ment program has had significant improvement. 

,The Board questioned, in its order to reopen, whether the NRC staff 
members who first prepared the notes which OCRE attached to its 
motion to reopen the record had any more information to disclose and 
whether they were now satisfied with the resolution of this matter. In a 
joint affidavit John Streeter and Thomas E. Vandel, both of the NRC's 
Region III Office, stated that they had prepared the documents in ques
tion as preliminary inspection findings which ultimately led to issuance 
of the July 25, 1983 inspection reports citing applicant with 
noncompliance. Both are satisfied with the present staff position regard
ing the acceptability of the QAAC and neither has any additional evi
dence that bears unfavorably on the degree of management commitment 
to QA at Perry. 

OCRE, for its part, had no further factual assistance to give the Board 
and was not able to offer an alternative interpretation to that of the appli
cant or staff regarding the QAAC activities in 1981. 

The Board finds that CEl's QAAC performance during 1981 was defi
cient regarding its frequency of meeting and that this deficiency has 
added significance since it occurred during a period when CEI was 
having significant QA problems with its electrical contractor, L.K. Com
stock Co. The staff citation of a noncompliance, coming as it did in July 
1983, is both reassuring and disturbing. We are reassured, of course, 
that staff inspections ultimately found the discrepancy. We are disturbed 
that that discovery was made some two years after the discrepancy 
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occurred. This seems to be too late to have practical -effect' on the appli
cant's QA program, and it gives the appearance of having no more pur
pose than creating 'a paper record. We emphasize here that we expect ap
plicant's 'and statT's programs to provide a genuine assurance of quality 
in the physical plimt as well as to provide complete and correct documen
tation of activities. 

Applicant's view of the QAAC is that it is a valuable effort which is an 
extra or add-on to the overall QA program but that it is not mandated by 
any regulation. That characterization invites the conclusion that QAAC 
activities should be regarded as being in a separate category that is not 
subject to the usual rigorous standards imposed on a QA program. The 
staff apparently sees the QAAC as being, in practice, an integral part of 
applicant's QA program whether or not it is specifically mandated by 
regulations. The staff believes the QAAC should be subject to rigorous 
scrutiny like any other program element: 

The Board finds that as a practical matter the QAAC has become an 
integral part of applicant's QA program even though not mandated by 
regulation and even though the applicant'might have chosen some other 
means of implementing its QA program. As long as the QAAC program 
exists and is playing a role in the overall QA program at Perry, it must 
be subject to the same high standards of performance as the rest of the 
program. To the extent that there is misunderstanding on that matter be
tween staff and applicant we expect them to act affirmatively to develop 
a common understanding of the role and performance standards applica-
ble to the QAAC. . 

The deficiency in meeting frequency that occurred in 1981 is an isolat
ed event since the QAAC met or exceeded the Perry program require
ments for meetings in each of the other years from 1978 to the present. 
We see nothing in this event that in itself would tend to cast doubt on 
the overall strength ,of the Perry QA program. Nevertheless this matter 
should ,have been disclosed at the hearing since it is closely linked to 
subjects that were discussed a'nd it was not resolved, at least as far as 
staff was concerned" when the hearing was held. None of the parties 
have brought to our attention any safety defiCiencies in the physical 
plant that are traceable to the QAAC performance in 1981. Indeed the 
QAAC role as a policy advisor to management on 'QA matters is such 
that we think it unlikely that there would' exist a simple relationship be
tween events that occur in the physical plant and actions taken by the 
committee. There are other parts of applicant's QA organization that 
tend to the discovery and disposition of individual construction 
discrepancies. 
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IV. OCRE REQUEST TO HOLD OPEN THE QA RECORD 

OCRE in its Reply to Applicant's and Staff's Affidavits Concerning 
the Motion to Reopen the QA Record (OCRE Reply, October 7, 1983) 
urges the Board to hold the QA record open because OCRE is conduct
ing a campaign encouraging Perry workers to come forth with 
information. They argue that construction is not complete at Perry, that 
it is likely that further QA deficiencies will occur and that because of the 
fuel loading schedule there is no compelling reason for closing the 
rew~. . 

In its October 24, 1983 answer to the OCRE request, applicant points 
out that the Board had denied a similar motion in a telephone conference 
call of May 9, 1983. The basis for denial was that OCRE had identified 
no witnesses. The Board made clear that a motion to reopen the record 
cOOld be made if there is grounds for it in the future. 

The Board concludes that its reasoning set forth in May 1983 remains 
valid in November 1983. OCRE still has identified no witnesses. Its re
quest to hold open the QA record is denied. 

V. CONCLUSION 

We conclude after review of the additional evidence filed by the par
ties in this reopened proceeding that the issues of adequacy of electrical 
inspector certification and of performance of CEl's QAAC in 1981 con
stituted discrepancies in an otherwise functional QA program at Perry. 
As such, these episodes are cumulative to what has already been accept
ed by all parties, namely, that there were a substantial number of QA 
problems in the electrical area at Perry in 1981. 

The test of a QA program, however, lies not only in its ability to 
uncover discrepancies in QA but also in its ability to cope with them suc
cessfully so that they are remedied and that assurance of safe construc
tion can ultimately be found. 

For these two issues we conclude that the full QA procedure worked 
properly and that no unsafe condition in the Perry plant has resulted 
from the discrepancies that were found. The issues which led the Board 
to reopen this QA proceeding are therefore dismissed. There is no 
genuine issue of fact raised by these filings and no need to take further 
testimony on these matters. 
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VI. ORDER 

For all of the foregoing reasons and after reviewing the full record in 
this reopened proceeding, it is, this 10th day of November 1983, 

ORDERED 
1. That the issues of inspector certification at Perry and performance 

of Cleveland Electric Illuminating Company's Quality Assurance Adviso
ry Committee are dismissed, and 
, 2. That the record of the quality assurance portion of this proceeding 
be closed effective this date. 

.. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 
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UNITED STATES OF AMERICA 
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ATOMIC SAFETY AND LICENSING BOARD 
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Peter B. Bloch, Chairman 
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Mr. Glenn O. Bright 
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In the Matter of Docket Nos. 50-440-0L 
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CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) November 15, 1983 

After making preliminary inquiries, the Licensing Board decides not 
to raise sua sponte the question of whether or not reactor operators are 
adequately trained to discriminate between reactor failures and different 
kinds of instrument failures. The Board is satisfied that measures pres
ently applied to operator training by the applicant are satisfactory to 
avoid substantial safety problems at this time and that high-priority 
research programs are under way in order to improve the operator's 
ability to discriminate reactor failures from instrument failures. 

RULES OF PRACTICE: SUA SPONTE QUESTION 

When applicant's and staff's filings persuade the Board that it was not 
justified in its preliminary concerns about a possible serious safety issue, 
the Board should dismiss its own concern and not declare a sua sponte 
issue. 
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MEMORANDUM 
(In Which the Board Declines to Raise an Issue Sua Sponte) 

In a telephone conference call with the parties held May 9, 1983 the 
Board informed the parties that it was considering whether to raise an 
issue sua sponte concerning training of control room operators on 
simulators. The Board wanted to know whether such training included 
simulated experience with instrument failure which would permit opera
tors to distinguish between instrument failure and transients. 

Before taking such a step, however, the Board requested the parties to 
file responses to two questions, the answers to which would assist the 
Board in its decision. The Board posed the following questions: 

1. To what extent does the simulator training for operators of the 
Perry reactors include training in differentiating different kinds 
of instrument failures from transient or accident conditions. 

2. To the extent that some kinds of instrument failures are not 
simulated during training, please explain whether the omission 
is detrimental to the safe operations of the reactors. 

On June 13, 1983 the staff responded by filing the affidavit of David 
H. Shum, who is a systems engineer in the Licensee Qualification 
Branch, Division of Human Factors Safety, Office of Nuclear Reactor 
Regulation of NRC. 

The applicant filed on July IS, 1983 the affidavit of Anthony F. 
Silakoski, who is a trained engineer and who holds the position of Train
ing Unit Supervisor, Perry Plant Department. 

aCRE submitted arguments and documentation in favor of raising a 
sua sponte issue on August 1, 1983. Sunflower did not respond. 

In this memorandum the Board considers the statements of all parties 
who responded, as well as its own limited research on the subject, and 
concludes that the issue of simulator training of reactor operators at 
Perry should not be raised sua sponte. We set forth our reasoning below. 

I. THE PARTIES' ARGUMENTS 

The staff in its brief statement pointed out that the Commission has 
no requirements for applicants or licensees to describe in detail how 
reactor operators are being trained to differentiate between instrument 
failures and transients and accidents. The question of instrument failure 
in the control room is, however, approached through redundancy of 
instrumentation. In the event of total failure of instruments monitoring 
a particular parameter, operators are trained to rely on other instruments 
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that monitor different parameters to determine that a transient or acci-
den t has occurred. . 

The applicant, in a more detailed filing, stated three ways in which 
Perry operators are being trained to distinguish instrument failure from 
transients or accidents. 

1. Perry instruments have more than one display channel, provid
ing redundant displays of critical parameters. Power is supplied 
to these channels from separate power sources or buses. A rou
tine part of simulator training is the simulated failure of each 
bus and combination of buses culminating in station blackout. 
Operators are trained to compare readings on one type or 
range of instrumentation with readings on redundant or related 
instruments to ascertain whether readings are aberrant. 

2. Operators also receive simulator training on failure of the proc
cess computer. The computer displays various plant parameters 
including reactor power, reactor water level and reactor system 
pressure on CRT displays. The simulated failure freezes the 
CRT display parameters while actual plant parameters continue 
to vary. This scenario is used to train operators to detect instru
ment abnormalities or failures by frequently comparing and 
contrasting key displayed parameters with alternate channels 
and related instrumentation. ' 

3. Operators are trained on simulators to recognize instrument 
error caused by a simulated small-break LOCA in the dry well, 
which causes erroneous pressure readings in the control rod 
drive hydraulic system. 

OCRE's response criticized both stairs and applicant's reasoning and 
then went on to supply additional information related to instrument fail
ure to indicate correct reactor pressure vessel water level and human fail
ure to respond correctly to instrument indications. 

The thrust of OCRE's criticism of the applicant's response is that the 
first two scenarios would be easy to diagnose and that the third is 
insignificant. We need not resolve these subsidiary issues, however, 
since our interest is limited to knowing whether operators are being 
trained on simulators to recognize situations where they could be misled 
into taking incorrect actions by either total or partial instrument failure. 
Applicant's filing is responsive, in part, to that concern. 

OCRE also supplied us with a lengthy discussion and excerpts from a 
General Electric Topical Report, NEDO 29,934, "Emergency Procedure 
Guidelines BWR 1-6" as well as excerpts from staff documents which 
detail current problems in measuring reactor pressure vessel water level. 
The thrust of the staff discussion on these documents is that there exists 
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the possibility of false high-water level indications due to leaks in the 
reference leg and this can affect control of feedwater and high-pressure 
ECCS. In one scenario with decreased level in the reference leg and pres
sure vessel water level rapidly decreasing, the operator could be con
fronted with both high- and low-level alarms simultaneously. This infor
mation comes from staff documents that reflect attempts to diagnose 
and solve pressure vessel water level indicator problems. 

We do not accept this argument on behalf of raising a sua sponte issue 
since it involves a question of system design that is not encompassed by 
the questions we posed. Furthermore, OCRE's documentation shows 
that the staff and industry are aware of the problem and are addressing 
it. Whether the solution they ultimately develop will be adequate or not 
is a matter we cannot address now. We believe that it would be both. 
beyond our jurisdjction and devoid of technical merit for us to attempt 
to second-guess the process by which the technical staff reaches its con
clusions while that process is going forward. We do not have the authori
ty to supervise the staff development efforts. 

OCRE also provided us with excerpts from published documents 
which question human reliability in the control room. These documents 
point out the likelihood that operators will not follow written procedures 
in the event of an emergency. Two kinds of operator error are discussed. 
The first is an attack on the applicant's and staffs reliance on redundan
cy of instrumentation to avoid error. There exists the possibility that an 
operator will focus exclusively on the malfunctioning instrument and 
take inappropriate actions even though other redundant and correctly in
dicating instruments exist. The second raises the possibility that opera
tors will not believe their instruments when in fact they indicate an 
emergency condition. The operators are said to have a bias towards keep
ing a plant on line which will lead them to either discount emergency 
indications which are true or accept normal indications when they are 
false. These issues are within the scope of our questions. However, for 
the reasons stated below, we will not raise them sua sponte. 

II. THE BOARD ANALYSIS 

The Board consulted NUREG-0985, Volume I, U.S. Nuclear Regula
tory Commission Human Factors Plan (August 1983), to determine the 
current regulatory status of operator training on simulators. The plan is 
a systematic and comprehensive approach for addressing human factors 
concerns important to nuclear safety in the 1983-1985 time frame. 

We learn from the plan that NRC attention to training of plant opera
tors is mandated by the Nuclear Waste Policy Act of 1982, § 306, Pub. 
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L. No. 97-425. The plan, which contains a specific program element 
directed to research on operator training, has been adjusted to comply 
with provisions of the act. The goal of the training element of the plan is 
the development of training regulations, guidance and evaluation criteria 
through investigation or application of several key elements, including 
"the role of simulators and their requisite fidelity and type in training 
programs" (High Priority) (at 17). Among the end products of this pro
gram will be "a definition of the role of simulators in training" and 
"regulatory guidance for simulator certification." 

We also learn that INPO has undertaken a major program to ensure 
the adequacy of utility training programs. This includes development of 
an accreditation process for utility training programs and development 
of guidelines and criteria for training and qualifications for both licensed 
and non'-Iicensed personnel. ' 

The Board concludes from review of NUREG-0985 that there current
ly exists a systematic and comprehensive effort both within NRC and in
dustry to develop regulations, guidelines and criteria applicable to the 
problems of reactor safety presented by human factors. That effort spe
cifically includes a program element on operator training. The specific 
high-priority goals of that program element include definition of the role 
of simulators in training. This program is broader and more comprehen
sive in scope than the narrow issues which we contemplated in our ques
tions to the parties. Clearly this is not a subject which has escaped the at
tention of Congress, the Commission or the industry. We are compelled 
to the conclusion that no long~term safety benefit could be obtained by 
raising the issues we have specified sua sponte. Given the comprehensive 
and systematic nature of the Commission program, there would appear 
io be a potential for harm 'in adjudicating and attempting to resolve a 
single narrowly framed question that is encompassed by the larger pro
gram now in progress. 

We also have adequate assurance of the safety implications of current 
practice in operator training.' Staff and applicant report that the potential 
for instrument failure is accounted for through redundancy of instru
mentation or through additional separate channels of related information 
in the control room. This is confirmed in NUREG-0737, Appendix B, 
where a detailed account of post-TMI requirement for accident
monitoring instrumentation is given. 

The applicant states that its simulator training program provides for 
,training of operators to scan redundant and related instruments in order 
to confirm the true status of the reactor. This training apparently pro
vides operators with training in how to relate instruments to other 
instruments reflecting the same process. Therefore, it gives operators an 
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overall conceptual framework in which to understand individual instru
ment failures. The program also provides some simulator training on 
large-scale instrument failures. 

We see no serious safety question in applicant's present program, 
though near-term incremental improvements in training might be 
possible. It would therefore be inappropriate for us to litigate possible 
improvements in operator training. The possibility of such improvement 
might be the stuff from which admissible contentions are fashioned, but 
they are not the ingredients of a sua sponte issue. 

It would be improper for us to speculate now on what the future 
might bring in the way of improvements to operator training or in the 
role that simulators might ultimately play in training. It is sufficient to 
conclude that current practice provides reasonable assurance of safety 
and that long-term improvements are being studied. The mandate of law 
and the systematic and comprehensive development programs now in 
place give reasonable assurance that if improvements in operator training 
are possible they will be forthcoming. 

For all of the foregoing reasons, the Board concludes that the ques
tions it has been considering do not raise a serious matter of public 
health and safety. Accordingly, we shall not raise the matter of simulator 
training of reactor operators as a sua sponte issue in this case. 

Dated at Bethesda, Maryland, 
November 15, 1983. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
, ADMINISTRATIVE JUDGE 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
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TEXAS UTILITIES GENERATING 
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The Licensing Board declines to admit a late-filed contention on hot 
functional testing because: (1) the five criteria for late-filing, on 
balance, are not satisfied, and (2) the contention is not concrete or litiga
ble because it fails to specify any safety problem related to the hot func
tional testing program that is the focus of the contention. 

RULES OF PRACTICE: LATE-FILED CONTENTIONS 

Even though four of the five criteria for late-filing were satisfied, a 
late contention shall not be admitted if it is so poorly organized that its 
consideration in th~ proceeding would cause undue delay. 
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RULES OF PRACTICE: BASIS FOR CONTENTION 

. A contention about hot functional testing is not admissible merely be
cause it lists dozens of items omitted from the plant's system during test
ing and dozens of other items found to be problems during the test. 
These omissions and problems were known to and documented by the 
applicant. Merely listing these items does not give rise to any safety 
issue concerning the plant. Hence, the list, unsupported by any basis for 
believing a safety problem exists, does not establish the basis for a 
contention. 

SPECIAL PREHEARING CONFERENCE ORDER 
(Late Contention on Hot Functional Testing) 

A Special Prehearing Conference was held by telephone on November 
16, 1983 for the purpose of considering the admissibility of a late 
contention, filed by Citizens Association for Sound Energy (CASE), 
concerning hot functional testing and other testing.' We find that the 
late contention does not meet the five factors for late filing, set forth in 
10 C.F.R. § 2.714(a)(1), as most recently explicated by an Atomic 
Safety and Licensing Appeal Board'in Washington Public Power Supply 
System (WPPSS Nuclear Project No.3), ALAB-747, 18 NRC 1167 
(1983) (Lateness Decision). Consequently, we have decided that the 
contention shall not be admitted. In addition, we have decided that the 
Motion does not raise any concerns that we need to declare an issue by 
ourselves (sua sponte). ' 

I. REVIEW OF LATENESS FACTORS 

We find that CASE had good cause for late-filing its contention, con
sequently its burden with respect to other factors is somewhat 
diminished. Applicant and staff point out that the hot functional tests 
were performed on February 24 to May 27, 1983 and that an Inspection 
and Enforcement Report (I&E Report 83-08) was received by CASE on 
April 29, 1983 (CASE Exhibit 828; Tr. 7000). However, hot functional 
testing is not a part of this proceeding, so neither discovery nor cross-

I CASE's Motion was filed on October 13, 1983. Both Texas Utilities Generating Company, t!t at 
(applicant) and the Starr of the Nuclear Regulatory Commission (stam have made timely answers. We 
shall refer to these documents as the Motion, Applicant's Response and Stairs Response. 
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examination2 concerning these matters was in order. Therefore, it would 
appear that the only method which CASE might have used within the 
NRC context was a request for the applicant to provide the information 
voluntarily, since most of the information consists of applicant's 
records. This might have produced the information CASE sought in a 
more timely fashion than it received it. However, CASE chose on 
August 12, 1983, to pursue discovery rights in unrelated rate hearings. 

We find that although CASE might have sought information about 
the hot functional testing from the applicant there was nothin'g about the 
information available to CASE that suggested serious deficiencies in hot 
functional testing and applicant has not been notably receptive to volun
tarily surrendering information since discovery has been closed. 
Consequently, it was reasonable for CASE to pursue the information in 
the way it chose. Furthermore, the information was obtained in fairly ex
peditious fashion. 

The second and fourth lateness factors work in favor of CASE. There 
is no other means to protect its interests and no party to represent its 
interests.3 ' 

The third factor also works for CASE. Its expert testimony by engi
neers Mark Walsh and Jack Doyle has raised frequent, serious issues 
concerning the adequacy of design of this plant. It also has demonstrated 
notable success in obtaining information from informants, several of 
whom have produced important information adverse to applicant. 

However, the fifth factor (delaying the proceeding) works heavily 
against CASE. Its contention is a rambling affair with eleven different 
points, single-spaced on almost two full pages of the Motion.4 It asserts, 
without basis, that ill will befall the public either because applicant did 
not have certain components connected to its system during hot func
tional testing or because of unremedied defects discovered during hot 
functional testing. It discusses, without any analytical differentiation or 
sense of priority, dozens of specific omissions and problems. 

We do not find these omissions or the discovery of problems to have 
been startling or disturbing. The staff states that the plant cannot load 
fuel unless stafT is satisfied that it is safe to go to power. The stafT must 
be satisfied that it is safe to load fuel even though certain items have not 

2 Starrs witness, Mr. Taylor, testified that he was unaware of any problems discovered during hot func
tional testing that related to the issues CASE had raiscd in this proceeding. Motion at 9-10; Staff Re
sponse at 4. 
3 Lateness Decision, 18 NRC at 1173-75. 
4 Motion at 1-3. 
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received hot functional testing. It also must be sure that each of the 
problem areas has been resolved.s 

Under these circumstances, we consider that any attempt to litigate 
the CASE contention would be both endless and fruitless. This contrasts 
to other CASE filings, such as the proposed findings on Walsh/Doyle 
matters, that have been comparatively well organized and focused. We 
suspect that this lack of focus comes from the fact that CASE has not 
identified any specific safety problems related to its contention and it 
may also be attributable to the immense energies that this citizen's 
group is already exerting with respect to other, already admitted matters . 

. We are convinced that admission of this contention would unduly 
broaden the issues and delay the proceeding. Because of this concern, 
we find, the overall balance to lean against CASE. The contention shall 
not be admitted. 

II. BASIS 

.We are also constrained to reject CASE's Motion because it seeks to 
raise an issue which is not concrete or litigable. Philadelphia Electric Co. 
(Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 
AEC 13, 20-21 (1974) (listing five factors, of which this is the fifth). 
The purpose of a licensing proceeding is to determine compliance with 
safety or environmental regulations. The purpose of a contention is to 
raise some safety or environmental question concerning the plant. This 
contention does not do that. It contains a very detailed description of 
omissions of equipment during hot functional testing, but it does not 
give a basis for believing that any of those omissions has safety 
significance. Similarly, it points out problems found by applicant during 
its own test, but it does not provide any basis for believing that the dis
covery of these problems indicates some safety deficiency in the con
struction of the plant. 

Thus, this contention is without a basis set forth with reasonable 
specificity. 10 C.F.R. § 2.714.6 

S Stairs Response: . attached Kelley Amdavit at 4. On page 4 of his amdavit, Mr. Kelley used language 
that confuses the Board. He apparently foresees permitting startup tests with fuel in order to test items 
that were identified during the HFT, that do have safety significance but that are "inherently incapable 
of resolution" unless a power level is achieved. We do not know what items he is referring to. However. 
we expect that the staff would not permit any tests to be done at power if those tests would cause a sub
stantial safety risk. If we are wrong in this expectation, we require immediate notification. 
6 See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units I & 2). LBP-81-24, 14 NRC 
175 (l98t) at 184 (factor 5). 210-12 (quality assurance contention admitted only because intervenor 
was able to show that individual quality assurance deficiencies had amounted to a substantial problem, 

(Continued) 
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III. IMPORTANT SAFETY QUESTION 

In the course of the Special Prehearing Conference, we asked CASE 
to identify important safety questions contained within its contention. 
The one item CASE identified appears at the top of page 39 of its 
Motion and relates to a steam generator test, that required three at
tempts because of "numerous leaks" in the steam generators. However, 
the Board has no reason to believe this to indicate improper installation 
or quality assurance with respect to the generators and we have no 
reason to believe that the problem will not be corrected. Consequently, 
we are not prepared to declare this to be an important safety issue. 

The Board also expressed its concern that the problem area, "thermal 
expansion,"7 might indicate that applicant had not properly designed its 
pipes and supports to account for thermal expansion. This concern was 
allayed, however, when applicant assured us that the results of the hot 
functional tests are utilized by the'designers of the pipes and supports. 
Applicant stated that "(j)f the support needs to be moved, it is moved. 
If it has to be modified, it is modified. And if such changes are required, 
then the analysis is rerun."8 Based on this assurance, we do not believe 
that the thermal expansion question is relevant to the admitted quality 
assurance contention. 

IV. RELEVANCE TO QUALITY ASSURANCE 

At the present time, we do not see any relevance of the hot functional 
test findings to the admitted quality assurance contention. However, it is 
possible that these tests may have discovered problems that should have 
been detected in applicant's quality assurance program. Hence, the test 
provides a perspective from which to judge that program; and we would 
expect applicant and staff to be alert to implications about quality assur
ance that might be derived from applicant's deficiency reports (TDIs). 
Should those implications become apparent, they would be relevant to 
the admitted contention and the Board would expect to be promptly and 
fully apprised of the development. 

citing a stalT report). Individual problems found in the course of a testing program only indicate that the 
program is working. Unless there is additional basis, discovered problems are not in themselves grounds 
for admitting a contention. 
7 Motion at 9, citing Inspection Report 50-445183-08 (April 29, 1983) at 8. 
8 Tr. 9167. Set also the immediately following dialogue between Mr. Reynolds and Judge Bloch. 
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ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 23rd day of November 1983, 

ORDERED 
That the October 13, 1983 Motion of Citizens Association for Sound 

Energy, concerning the admission of a new contention about hot func
tional testing, is denied. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan (by PBB) 
ADMINISTRATIVE JUDG E 

Kenneth A. McCollom (by PBB) 
ADMINISTRATIVE JUDGE 
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The Licensing Board issues a memorandum and order which, inter 
alia, rules upon the admissibility of contentions. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

There are five purposes for the basis-for-contention requirement in 10 
C.F.R. § 2.714. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

The degree of specificity required involves the exercise of judgment 
by Licensing Boards on a case-by-case basis. 
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RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

10 C.F.R. § 2.714 does not require the petition to detail the evidence 
which will be offered in support of the contentions. Once admitted, a 
contention may be the subject of a motion for summary disposition pur
suant to § 2.749. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

The qualifications of those individuals who prepared documents are 
not proper subjects of contentions. The thrust of a contention should be 
directed to contesting the analyses and conclusions of those individuals. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

A contention lacks bases if it is premised upon a misunderstanding or 
error with respect to the details which are being contested. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

Even if a matter is under consideration 'as' ~ generic issue, that matter 
as a subject of a contention is not precluded in a contested proceeding. 

RULES OF PRACTICE: JURISDICTION OF BOARDS 

A Licensing Board does not have jurisdiction to explore matters 
beyond those which are embraced by the notice of opportunity for 
hearing. 

RULES OF PRACTICE: CHALLENGE TO COMMISSION 
REGULATIONS, 

If a regulation provides that, as a minimum, certain requirements 
must be met and those requirements have been met, a contention assert
ing that a different analysis or technique should be utilized is inadmissi
ble because it attacks the Commission's regulations. 
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MEMORANDUM AND ORDER· 
(Ruling on Contentions) 

Memorandum 

I. BACKGROUND 

Pursuant to the Notice of Hearing on Issuance of Amendment to 
Facility Operating License issued on August 8, 1983, Three Mile Island 
Alert, Inc. (TMIA) and the Joint Petitioners (Ms. Jane Lee, Mr. 
Norman Aamodt, Dr. Bruce Molholt) filed their proposed contentions 
on September 21, 1983. The Licensee and the NRC Staff filed their re
spective responses on October 6, 1983. During the course of the 
§ 2.751a special prehearing conference held on October 17, 1983, the 
Board heard oral argument upon the admissibility of the proposed 
contentions, and it granted Dr. Molholt's request to withdraw his 
petition for leave to intervene as one of the Joint Petitioners. 

II. DISCUSSION OF LEGAL PRINCIPLES 

Section 2.714(b) requires that the bases for each contention be set 
forth with reasonable specificity. In Philadelphia Electric Co. (Peach 
Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 
20-21 (1974), the Appeal Board stated that the purposes of the basis
for-contention requirement in § 2.714 were: 

1. to help assure that the hearing process is not improperly invoked, for example, 
to attack statutory requirements or regulations; 

2. to help assure that other parties are sufficiently put on notice so that they will 
know at least generally what they will have to defend against or oppose; 1 

3. to assure that the proposed issues are proper for adjudication in the particular 
proceeding - I.e .• generalized views of what applicable policies ought to be are 
not proper for adjudication; 

4. to assure that the contentions apply to the facility at bar; and 

"Modified Memorandum and Order (Partially Granting Licensee's Motion for Reconsideration) dated 
January 9,1984 (unpublished). 
1 See also Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit No. I), ALAB-279. 1 

NRC 559, 576 (975). 
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S. to assure that there has been sufficient foundation assigned for the contentions 
to warrant further exploration. 

Further, with respect to the degree of specificity required, the Appeal 
Board noted in the Peach Bottom decision that this involves the exercise 
of judgment on a case-by-case basis. Moreover, the Appeal Board stated 
that § 2.714 does not require the petition to detail the evidence which 
will be offered in support of the contentions.2 ' 

Finally, Public Service Co. of Indiana (Marble Hill Nuclear Generating 
Station, Units 1, and 2), ALAB-316, 3 NRC 167 (1976), holds that a 
Licensing Board does not have jurisdiction to explore matters beyond 
those which are embraced by the notice of opportunity for hearings.) 

" ' 

III. RULINGS ON CONTENTIONS 

A. TMIA 

Contention 1 reads as follows: 

Neither Licensee nor the NRC Staff have demonstrated that the kinetic expansion 
steam generator tube repair technique, combined with selective tube plugging, pro
vides reasonable assurance that the operation of TMI-l with the as-repaired steam 

,generator can be conducted without endangering the health and safety of the public, 
for the following reasons:4 

a. Post repair and plant performance testing and analysis including the techniques 
used, empirical information collected, and data evaluation, and proposed 
license conditions are inadequate to provide sufficient assurance that tube 
ruptures, including but 'not limited to those which could result upon restart, a 
turbine trip at maximum power, thermal shock from inadvertent 'actuation of 
emergency feed water at high power or following rapid cooldown after a LOCA, 
will be detected in time and prevented to avoid endangering the health and 
safety of the public through release of radiation into the environment beyond 
permissible limits. ' 

As written, subpart a. lacked basis because no reason was advanced in 
support of the allegation that the testing and analysis were inadequate. 
For that reason, the Licensee and the Staff concurred in opposing its ad-' 
mission as an issue in controversy (Licensee's Response at 9-11; Staffs' 

2 See also Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units I and 2), ALAB-\30, 6 
AEC 423, 426 (J973); Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station, Unit 
no ALAB-S90, 11 NRC S42 (J980). 
) See also Port/and General Electric Co. (Trojan Nuclear Plant>, ALAB-S34, 9 NRC 287, 289 n.6 (J 979). 
4 This introductory wording of TMIA Contention I will not be reiterated I"'ra with respect to subparts 

b through e. 
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Response at 5). During the course of the special pre hearing conference, 
TMIA failed to particularize any bases in support of this specific 
contention. S However, TMIA's representative did state that "[t1 he basis 
for that contention really is the fact that the data supplied is inadequate 
for us to make a determination" (Tr.39). 

We admit this subpart. As stated in the SER, the technical evaluation 
report prepared by the Staffs consultant, the Franklin Research Center, 
was not attached thereto, and, as reflected in note 5, supra, two of the 
Licensees' TORs were not made available for TMIA's review. We con
clude that this subpart is as reasonably specific as was possible under 
these circumstances. 

b. Because of the enormous number of tubes in both steam generators which 
have undergone this repair process, (J) the possibility of a simultaneous rup
ture in each steam generator, which would force the operator to accomplish 
cooldown and depressurization using at least one faulted steam generator, re
sulting in release of radiation into the environment beyond permissible levels, 
"isn't an incredible event," (see. September 19, 1982 memorandum from Paul 
Shewmon, then Chairman of the ACRS), (2) and could lead to a sequence of 
events not encompassed by emergency procedures, (3) and in the course of a 
LOCA, such a scenario could create essentially uncoolable conditions. 

The Licensee objects in that the subpart b. lacks a basis since Dr. 
Shewmon's memorandum does not reflect that his concern about the 
three scenarios arose due to the enormous number of tubes in both 
steam generators which have undergone this repair process. It asserts 
that the memorandum merely reflects a concern over a generic problem 
concerning all B&W steam generators and the possibility of simultaneous 
tube ruptures in both generators, and thus this subcontention is unrelat
ed to the efficacy of the repair program (Licensee's' Response at 11-14). 
While not opposing the first two parts of this subpart in its written 
submission, the Staff, after understanding TMIA's 'position at oral 
argument, suggested that it "may have been too hasty" in the way it 
read this subpart and appeared to agree with the Licensee (Tr. 44, 49). 

TMIA made it clear that it "is not interested in litigating multiple 
tube ruptures occurring in the same generator at the same time, but just 
in simultaneous generators" (Tr.45). ' 

5 In passing, we note that, in some instances, TMIA provided erroneous citations or failed to cite vari
ous sections of the SER and attachments. Also, although it corrected its error in a letter of October 20, 
1983, the Licensee represented at the conference that its Technical Document Reports (TORs) 388 and 
417 had been available in the public document room. All concerned are notified that citations should be 
complete and accurate and that representations to the Board should be well-founded. 
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This subpart is admitted since its bases are set forth with reasonable 
specificity.6 We are not prepared to draw conclusions based merely upon 
Dr. Shewmon's memorandum or upon the other documents cited by the 
Licensee and TMIA at page 51 of the transcript. Moreover, even if the 
subject of simultaneously faulted steam generators is under consideration 
as a generic issue, admissibility of such an issue as the subject of a con
tention is not precluded in a contested proceeding. Gulf States Utilities 
Co. (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760 
(977). Finally, it appears that this subpart is related to the efficacy of 
the repair program in alleging that, because of the great number of 
repaired tubes in both generators, there is the possibility of a simultane
ous rupture in each steam generator which would result in the release of 
radiation beyond permissible levels. 

c. The type of plug used, the number of tubes requiring plugging, and choice of 
tubes to be plugged, including failure by Licensee to plug 66 degraded tubes, 
supported a conclusion that plant operation with the as-repaired steam genera
tor can not be conducted without endangering the health and safety of the 
public, considering among other things interference which plugged tubes will 
have in the plant's ability to respond to transients and accidents. 

The Licensee and the Staff opposed this subpart because of lack of 
bases for the assertions therein (Licensee's Response at 14-18~ Staffs 
Response at 6-7). During the conference, TMIA explained that it was 
not really concerned about the type of plug used but rather was con
cerned that, because the unique process weakened the tubes, the plugs 
would not be able to hold and give a good seal. It also asserted concern 
that, while the third-party review group report of May 16, 1983 revised 
its earlier opinion in the report of February 18, 1983, the former report 
was not clear why the group was satisfied that certain degraded tubes did 
not have to be plugged. Finally, TMIA asserted that, 'by virtue of the 
sheer number of tubes requiring plugging, there is a greater possibility 
of leakage (Tr. 53-56, 58). The Staff rested upon its written submission 
(Tr. 55). The Licensee, in effect, urged (1) that the report of May 16, 
1983 ,clearly set forth the reason why the third-party review group 
concluded that the decision not to plug degraded tubes would not present 
a safety risk, and (2) that, because the kinetic expansion took place at 
some sixty feet from the plugging, the sealing capabilities of the plugs 
would not be adversely affected (Tr. 55, 58-59). 

6 It is not our function to and we do not reach the merits of this or of any other contention. 
Subsequently, with respect to any admitted contention, any party may move for summary disposition 
pursuant to § 2.749 of the Commission's Rules of Practice. 
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As stated in note 6, supra, we do not reach and decide the merits of 
contentions at this stage of the proceeding. We are satisfied that the 
Licensee and the Staff are sufficiently apprised at least generally as to 
that which they will have to defend against or oppose, and that sufficient 
foundation has been laid to warrant further examination. This subpartis 
admitted. 

d. Neither the "Report of Third Party Review of Three Mile Island, Unit I, 
Steam Generator Repair" nor the StaIT's Safety Evaluation Report 
(NUREG-IOI9) are credible documents in their evaluation of the kinetic ex
pansion repair technique, including leak tightness and load carrying .. 
capabilities, and thus can not be used as a basis for conclusion that the repairs 
insure safe plant operation, because of the reports' inherent inconsistencies, 
their failure to provide data or calculations to support their evaluations, 
assumptions, and conclusions, and the fact that those individuals participating 
in the Licensee and NRC reviews lack proper qualification to render an expert 
opinion on this issue, as evidenced for example by the fact that their basic as
sumptions and conclusions rest improperly on linear fracture mechanics theory 
as opposed to non-linear theory, axial symmetric stress analysis which would 
not be applicable to all cracks, failure to analyze crack resistance on the basis of 
toughness as opposed to hardness which has no relation to crack resistance, 
and failure to differentiate in their analysis between the effects of thermal . 
stress on small versus large cracks. 

The Licensee and Staff agreed that this subpart should be rejected for 
failing to provide any basis having the specificity required to support it 
(Licensee's Response at 18-24; Staff's Response at 7-8): With respect 'to 
the "reports' inherent inconsistencies, ... " both assert that TMIA 
failed to identify any of them. 

In the prehearing conference, TMIA explained that the "inconsis
tencies" referred to by it as its first basis relate to concerns expressed by 
the Staff's consultants and by the Licensee's third-party review 
consultants which were either discussed inadequately or not at all in the 
SER. TMIA identified specific areas which it· felt showed those 
inconsistencies, and stated in response to a Board question that given 
sufficient time more specifics could be provided (Tr. 61, 67-68). 
Licensee's further statements indicated uncertainty as to whether or not 
one inconsistency noted by TMIA actually was true (Tr. 64). This 
portion of the subpart is admitted. 

No additional details were supplied by TMIA during the prehearing 
conference about "their failure to provide data or calculations to support 
their evaluations, assumptions, and conclusions .... " Licensee and Staff 
conclude that this second basis does not cite specific. instances and 
should be rejected because of impermissible vagueness (Licensee's Re
sponse at 19; Staff's Response at 8). In response to a Board question, 
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TMIA stated that this part of the contention refers to different parts of 
this or other TMIA contentions discussed elsewhere in the pre hearing 
conference (Tr. 69). As such this basis is duplicative, vague and without 
value in this' proceeding. We conclude that it does not provide reasona
ble specificity or put the participants on notice concerning areas in which 
they would have to respond. Thus, we reject this portion of the subpart. 

The third basis presented by TMIA for this contention is: "those 
individuals participating in the Licensee and NRC reviews lack proper 
qualification to render an expert opinion on this issue, ... " followed by 
specific examples purporting to show errors that caused TMIA to reach 
that conclusion. Licensee argued that the expert qualifications of review
ers are not proper subjects for contentions and responded directly to the 
areas of alleged deficiencies. 

With respect to the example of the use of the linear fracture mechanics 
theory, Licensee stated that use of that technique is mandated by a Com
mission regulation, 10 C.F.R. § 50.55a(g), which requires that compo
nents of the reactor coolant pressure boundary must meet the criteria of 
ASME Code Section XI, "Rules for Inservice Inspection of Nuclear 
Power Plant Components:' (Licensee's Response at 21-22) and that this 
allegation constitutes an attack on the Commission's regulations which 
is precluded by 10 C.F.R. § 2.758. Staff concurs that the technique is set 
forth in the ASME Code and is referenced in 10 C.F.R. Part SO (Tr. 66). 
TMIA did not respond to these specific arguments in the prehearing 
conference. Rather TMIA stated that, from discussions with knowl
edgeable people, it appeared that the non-linear theory is the proper 
analysis to utilize and that these types of cracks would not respond in a 
linear fashion (Tr. 62-63, 66-67). We agree with the Licensee that the 
qualifications of reviewers should not be the subject of a contention be
cause their expertise may be questioned during voir dire and/or cross
examination and, most importantly, because the thrust of a contention 
should be directed to contesting the analyses and conclusions of such 
individuals. Moreover, we conclude that the use of the linear fracture 
mechanics theory is acceptable under the regulations and that TMIA's 
example constitutes an impermissible attack on § 50.55a(g). Section 
50.55a(a) (2) provides that as a minimum the components specified in 
paragraph (g) of that section shall meet the criteria of ASME Code Sec
tion XI. TMIA does not contend that the minimum requirement of this 
regulation has not been met. Thus, in asserting that a different analysis 
or technique should be utilized, this example does attack the Commis
sion's regulations and is rejected. 

With respect to the three other examples cited by TMIA, Licensee 
argued that TMIA has failed to suggest why axial symmetric stress analy-
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sis would not be applicable or what types of cracks have not been proper
ly analyzed and indicates that Licensee did consider both symmetric and 
asymmetric stresses (Licensee's Response at 22). TMIA's objection 
to: "failure to analyze crack resistance on the basis of toughness as op
posed to hardness which has no relation to crack resistance .:." is 
countered by the Licensee which stated that it did not use any method 
of calculation, but derived the values empirically, and thus that the 
material properties, including toughness, are inherent in the values uti
lized (Licensee's Response at 23). Licensee also states that TMIA is in 
error in the statement concerning "failure to differentiate in their analy
sis between the effects of thermal stress on small versus large cracks" 
because a linear fracture mechanics analysis and other calculations were 
performed to address these matters (Licensee's Response at 23-24). The 
Staff merely states that TMIA has not explained its assertions and has 
failed to put the parties on notice as to why the analyses are believed to 
be in error (Staffs Response at 8). The statements made by TMIA 
during the course of the special prehearing conference marginally pro
vide reasonably specific bases to support the main contention discount
ing credibility of the documents in their evaluation of the kinetic expan
sion repair technique (Tr. 20, 63). 

As indicated in the discussion above, certain portions of this subpart 
are rejected and certain wording should be modified, leaving a subpart 
which we feel provides reasonable specificity and direction to the 
parties. We conclude that the surviving portions of this subpart meet the 
requirements of§ 2.714(b). 

Contention 1, subpart d. is partially admitted, and reads as follows: 

d. Neither the "Report of Third Party Review of Three Mile Island, Unit I, 
Steam Generator Repair" nor the Staffs Safety Evaluation Report 
(NUREG-I019) are credible documents in their evaluation of the kinetic ex
pansion repair technique, including leak tightness and load carrying 
capabilities, and thus can not be used as a basis for conclusion that the repairs 
insure safe plant operation, because of the reports' inherent inconsistencies, be
cause the basic assumptions and conclusions therein rest improperly on axial 
symmetric stress analysis which would not be applicable to all cracks, because 
of the failure to analyze crack resistance on the basis of toughness as opposed 
to hardness which has no relation to crack resistance, and because of the failure 
to differentiate in their analysis between the effects of thermal stress on small 
versus large cracks. 
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e. Neither the staff nor the Licensee considered any alternative repair process, 
including the safest alternative in terms of potential tube rupture, i.e •• removal 
of the steam generators.' 

In its written submission, the Licensee, in substance, opposed 
admission of this subpart because the mere fact that alternative repair 
processes might" be utilized or that the steam generators might be 
replaced is irrelevant as a matter of law (Licensee's Response at 24-25). 
In substance, the StafT concurred with the Licensee (StafT's Response at 
8). Additionally, in its written submission at 25, the Licensee asserted 
that TMIA erred in that' the Licensee and the StafT had considered 
alternative repair methods as is evidenced by slides presented at an 
April 7, 1982 meeting which discussed the "sleeving" and "rolling" 
options and are available in the Public Document Room. During the 
special' prehearing conference, TMIA merely responded that the risks 
are so great" that it is irresponsible not to have at least discussed 
replacement of the steam generators, and, in not addressing the 
Licensee's additional argument, obviously conceded that alternative 
repair methods had indeed been considered (Tr. 69-70). 

We agree with the Licensee and the StafT. Moreover, it should be 
noted that the Licensee alone bears the risk - it will not be permitted 
to reactivate the two steam generator units if the Board concludes that 
its propos'ed kinetic ,expansion and/or tube plugging repair method 
endangers the health and safety of the public. Finally, we do not have 
jurisdiction to explore matters such as these which are beyond those 
which are embraced by the notice of opportunity for hearing. This 
sub-part is rejected. 

Contention 2 asserts:, 

Neither Licensee nor the NRC staff has demonstrated that the corrosion which 
damaged the steam generator and other RCS components and systems, will not 
reinitiate during plant operation and rapidly progress, attacking either the steam 
generator or elsewhere in the primary pressure boundary, thus providing no 
reasonable assurance that the operation of TMI·\ with the as-repaired steam 
generator can be conducted without endangering the health and safety of the public, 
for the following reasons:8 

a. There is no assurance that the causative agent or the source of initiation or the 
conditions under which initiation originally occurred, have been properly 
identified, thus undermining any conclusion that the causative agent has been 

, Here and with respect to Contention 2, subpart b.3, Infra. TMIA explained that the phrase "removal 
of steam generators" meant replacement of the steam generators with two new units. 
8 This introductory wording ofTMIA Contention 2 will not be reiterated Infra with respect to subparts 

b. and c. 

1275 



removed from the system, and undermining the reliability of any proposed 
clean-up process, procedures meant to eliminate the corrosive environment, 
or the reliability of the Licensee and stafT stress analysis as to when corrosion 
could reoccur. 

The Licensee and the Staff concur that subpart a. should be rejected 
because it fails to set forth a basis with reasonable specificity - they 
argue that, despite the extensive analyses in the SER and its 
attachments, TMIA failed to discuss this data or to provide any explana
tion why these analyses are incorrect or inadequate (Licensee's Re
sponse at 25-26; Staffs Response at 9-10). The Licensee, however, 
agreed that this subpart fell within the scope of the Notice of Opportuni
ty for Hearing (Tr. 82). 

During the course of the special prehearing conference,. TMIA did 
give bases for its concern - it cited portions of the SER and of attach
ments thereto which, according to TMIA, evidenced that the causative 
agent has not been conclusively determined, that the remainder of the 
sulfur left after the cleaning process has been completed might present a 
problem, and thus that the corrosion might reinitiate (Tr. 71-72). 

We conclude that TMIA has now set forth bases in support with rea
sonable specificity, and we admit subpart a. 

b.1. The StaIT's own consultant on this issue, R.L. Dillon,9 believes that the risk as
sociated with cleaning, i.e .• that a relatively large inventory of sulfur com
pounds will be put into solution, are greater than simply "living with a large S 
inventory in the system," supporting a conclusion that the only two possibilities 
being considered by the Licensee and Starr pose substantial risk that corrosion 
will reinitiate. 

2. Even if the proposed cleaning process presented no risks, there is no assurance 
that the proposed process can remove more than 50-80% of the contamination, 
thus there can be no assurance that the contamination which would be left 
after the process is complete will not cause reinitiation. 

3. Neither the Starr nor the Licensee considered any alternative process, including 
the one alternative which presents no risk of corrosion reinitiation, i.e .• remov
al of the steam generators. 

With respect to subpart b.1, the Licensee and Staff argue that, while 
Dr. Dillon had prospectively opined that the risk in the cleaning process 
to chemically convert the metal sulfides on the tubing into soluble sul
fates presented a risk that corrosion would reinitiate, the cleaning proc-

9 During the conference. TMIA acknowledged that R.L. Dillon should have been cited rather than 
Paul Wu (Tr. 85). 
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ess was'completed and subsequent testing showed no evidence of corro
sive attack.' They urge that this subpart should be rejected because no 
factual' basis has been advanced challenging the results of the cleaning 
process and the testing 'which are reflected in the Licensee's Technical 
Report OOS (TR-OOS) and in the SER (Licensee's Response at 2S; 
Stafrs Response at 9). TMIA responded by arguing that since Mr. 
Dillon had raised real concerns, the cleanup process should be explored 
at the hearing (Tr. 85-S9). This subpart is admitted. As stated 
previously, we do not reach the merits of a proposed contention. If Ap
plicant and/or Staff firmly believe that there is no genuine issue of mate
rial fact, they may proceed via the summary disposition route pursuant 

'to'§ 2.749. 
With respect to subpart b.2, the Staff recommended that it be admitted 

because an adequate factual basis had been advanced, and stated that to 
address conclusions in the SER would be to discuss the merits which 
would be improper (Staffs Response at 11; Tr. 93, 95). The Licensee 
disagrees with the Staff and urges that this subpart should be rejected be
cause it does not take into account the conclusions in the SER and the 
TR-OOS (Licensee's Response at 2S; Tr. 94-95). We find that this sub
part is admissible since an adequate factual basis has been asserted, and 
since we do not reach the merits at this stage of the proceeding. 

Subpart b.3, which is similar to TMIA Contention 1, subpart e., supra, 
is rejected because the mere fact that alternatives to the cleanup process 
might be utilized or that the steam generators might be replaced is irrele
vant as a matter of law, and because vie do not have jurisdiction to ex
plore matters such as these which exceed those which are embraced by 
the notice of opportunity of hearing. 

c. Neither the "Report of Third Party Review of Three Mile Island. Unit I. 
Steam Generator Repair" nor the Starrs Safety Evaluation Report 
(NUREG-IOI9) are credible documents in their evaluation of the causative 
agent. cleanup. or procedures to prevent contaminant reintroduction. and thus 
can noi be used as a basis for conclusion that the repairs insure safe plant 
operation. because of the reports' inherent inconsistencies. their failure to pro
vide data or calculations to support their evaluations. assumptions. and conclu
sions and the fact that those individuals participating in the Licensee and NRC 
reviews lack proper qualification to render an expert opinion on this issue. as 
evidenced for example by the fact that their basic assumptions and conclusions 
rest improperly on linear fracture mechanics theory as opposed to non-linear 
theory. axial symmetric stress analysis which would not be applicable to all 
cracks. failure to analyze crack resistance on the basis of toughness as opposed 
to hardness which has no relation to crack resistance. and failure to differenti
ate in their analysis between the effects of thermal stress on small versus large 
cracks. 
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The wording of this subpart is essentially the same as that of, TMIA 
Contention 1, subpart d., but is directed to an evaluation of the causative 
agent, cleanup, or procedures to prevent contaminant reintroduction 
rather than being directed to an evaluation of the kinetic expansion 
repair technique. The Licensee and Staff addressed this contention only 
briefly, referring to their earlier objections to Contention 1, subpart d., 
and indicated that the same objections would be operative here 
(Licensee's Response at 29; Staffs Response at 12). 

Discussion of this proposed subpart in the prehearing conference was 
limited and differed from the earlier discussion of Contention 1, subpart 
d., principally in clarification of certain details of TMIA's views concern
ing the cleanup and related matters. Licensee rested on positions stated 
earlier for Contention 1, subpart d., and Staff repeated its objections to 
Contention 1, subpart d. Both concluded that this subpart should be 
rejected (Tr. 97-100. 

We find that this subpart suffers from the same infirmities that were 
discussed in our ruling upon Contention 1, subpart d. Thus, here corre
sponding portions of this subpart are rejected and certain wording is 
modified, for the same reasons. The remainder of this subpart is admit
~ed for the same reasons as stated in our discussion of Contention 1, 
subpart d. 

As partially admitted, Contention 2, subpart c. reads as follows: 

c. Neither the "Report of Third Party.Review of Three Mile Island, Unit I, 
Steam Generator Repair" nor the Staffs Safety Evaluation Report 
(NUREG-l019) are credible documents in their evaluation of the causative 
agent, cleanup, or procedures to prevent contaminant reintroduction, and thus 
can not be used as a basis for conclusion that the repairs insure safe plant 
operation, because of the reports' inherent inconsistencies, because the basic 
assumptions and conclusions therein rest improperly on axial symmetric stress 
analysis which would not be applicable to all cracks, because of the failure to 
analyze crack resistance on the basis of toughness as opposed to hardness 
which has no relation to crack resistance, and because of the failure to dif
ferentiate in their analysis between the effects of thermal stress on small 
versus large cracks. 
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'B. :Joint Petitioners ,. 
, 'Contention 1, as restated, reads as follows: IO 

There is no assurance that the steam generator tube repair program can assure the 
iritegrity of the tubes and their joints under the environmental conditions attendant 
to ·operation. TMI-l shall not be permitted to restart before such assurance is 
provided. The following elements of the repair program are deficient: 1I 

(1) The efficacy of lithium addition is not adequately established to warrant reli
ance on this method to prevent sulfur induced intergranular stress corrosion 
cracking (IGSCC). 

Attachment 4 to SER Pg. 6(vj) ..... The mechanism by which this occurs is 
not fully understood, nor is the phenomenon firmly established." 

In the written restatement, the Joint Petitioners cited as a basis an at
tachment to the SER prepared by one of Staffs consultants 
(Attachment 4 to SER at 6(vi», which in substance stated that, while 
some evidence exists that the addition of lithium may inhibit the growth 
of sulfur-induced IGSCC, the mechanism by which this occurs is not 
fuliy understood, nor is the phenomenon firmly established. The Licen
see and Staff argue in their respective responses of October 31 and 
November 4, 1983, that no basis has been set forth - i.e., that the pro
posed subpart erroneously implies that the repair program is deficient in 

10 During the course of the special pre hearing conference on October 17, 1983, the Board approved 
Licensee's counsel's suggestion that he and the Staff counsel would consult with the Joint Petitioners 
about some further resolution of Joint Petitioners' proposed Contention I and would report the results, 
if any, to the Board by October 24, 1983 (see Order of October 21, 1983 (unpublished». In a letter 
dated October 20, Licensee's counsel advised that he and the Joint Petitioners had been unable to agree 
on a revision of Contention I, that the Licensee stood on its previously advanced Objections, and that, 
if, as they advised they might do, the Joint Petitioners submitted a revision of their contentions, the 
Licensee would respond in writing. 

On October 22, 1983, the Joint Petitioners submitted a Restatement of Contentions which presented 
a single Contention I in lieu of their Contentions I, 2 and 3 previously proposed on September 21, 
1983, and stated therein that brief bases were given which were derived solely from their arguments on 
October 17th, with appropriate citations to documents. In their responses, respectively filed on October 
31 and November 4, 1983, the Licensee and the Staff did not object to the substitution of the restated 
Contention 1 in lieu of the previously proposed three contentions; however, for the reasons discussed 
therein and in their earlier responses of October 6, 1983, they opposed the admission of restated Conten
tion 1. In a conference call on November 14, 1983, Mr. Aamodt notilied the Chairman and the other 
parties that the Joint Petitioners did not wish to reply to the Licensee's and the Staff's responses since 
their Restatement of Contentions had set forth everything that they had wanted to state. 

Although they are not strangers to NRC practices and proceedings, the Joint Petitioners failed to file 
a motion for leave to file their restated Contention 1. This one time we will overlook this informal ap
proach and permit the filing of the restated contention because (I) the proceeding is in an early stage 
and no untoward delay will result, (2) the Licensee and the Staff registered no objections, and (3) 
because, in light of the discursive arguments that were presented for the lirst time during the special pre
hearing conference (Tr. 116-59) this will be the lirst opportunity for the Licensee and the Staff to ad
dress knowledgeably the Joint Petitioners' arguments. 
II This introductory wording of Joint Petitioners' (restated) Contention I will not be reiterated Infra 
with respect to subparts (2) through (5). 
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exclusively relying on the addition of lithium to inhibit sulfur-induced 
IGSCC. Since the SER and TR-008 explain that the Licensee developed 
and implemented a detailed program t2 to provide the requisite assurance 
that the sulfur concentration during operation will remain below the 
level needed ,to initiate IGSCC, they assert that the addition of lithium 
is merely an "additional assurance" or "backup". against the recurrence 
of sulfur-induced IGSCC. While conceding that the addition of lithium 
might not be an effective inhibitor, they state that the other .primary 
means of protection as set forth in the Licensee's detailed program will 
provide the necessary assurance of safety (Licensee's Response at 3-4; 

. Staff's Response at 3-4). This subpart is premised upon an erroneous un
derstanding of the details of the repair program. Accordingly it is rejected 
because of lack of basis - no foundation has been laid to warrant further 
examination. 

(2) Active 'forms of sulfur can be generated from presumably benign sulfur re: 
maining on the tubes after cleaning. . 

Attachment 3 to SER, Pg. 6, 3rd Para "If it has not been shown that see 
does occur in low temperature solutions, neither has it been shown that it 
does not." 

-. Third Party Review, May 16, 1983, Pg. 5, last sentence 2nd para. 
," .•. There was (and is) no quantitative measure of the potential for 
reactivation. " 

The Joint Petitioners challenge the efficacy of the Licensee's cleaning 
process. While agreeing that "active forms of sulfur can be generated 
from .presumably benign sulfur remaining on the tubes after cleaning," 
the Licensee and Staff assert that the SER and the TR-008 explain that 
it is unnecessary to completely remove the sulfur because the low levels 
of sulfur in solution remaining in the coolant do not have a significant 
corrosive effect, and that any sulfur remaining on tube surfaces after 
cleaning will be released so slowly that there will be more than ample 
time to prevent buildup of corrosive sulfur concentrations. They advance 
other arguments based upon various other findings or conclusions in the 
SER and TR-008 (Licensee's Response at 4-6; Staff's Response at 4-5). 
The subpart is admitted since a basis has been advanced with reasonable 
specificity. Whether the particular concern of the Joint Petitioners is 

12 Citing the SER and TR'()()8, the Licensee explains that this program included (I) a cleaning process 
which removed sufficient quantities of sulfur to eliminate the potential for future corrosion, (2) labora
tory corrosion tests which verified that corrosion will not reinitiate under operating conditions, and (3) 
imposition of administrative controls to prevent further introduction of contaminants. 
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'justified must be left for consideration when the merits of the controver-
sy are reached. . 

'(3) Morphological changes in the inner tube surface,' remote from the expanded 
joints, could reasonably be presumed to be precursors of IGSCC. 

Pg. 81 ofGPUN Topical Report 008 "Most extensive IGA is in the vicinity 
of major cracks." 

The . Staff objects because the Joint Petitioners merely presume that 
morphological changes could be precursors of IGSCC, and because they 
do not specify wherein Licensee's methods of inhibiting and detecting 
the progression from corrosion precursors to actual tube cracks are inad
equate (Staff's Response at 5-6). While' acknowledging that surface 
intergranular attack (IGA) was present on tubes remote from the 
cracking, the Licensee objects in that Joint Petitioners have ignored the 
testing' evidence in the TR-008 which suggests that IGA will not 
progress to become IGSCC (Licensee's Response at 6). We find that the 
basis for the Joint Petitioners' concern has been set forth with 
reasonable specificity. At this stage of the proceeding we do not look at 
the evidence. Accordingly, this subpart is admitted .. 

(4a) The effect of dynamic stress on less than 40% thru wall cracks has only 
been demonstrated through calculations with no experimental verili
cation.JJ 

Attachment 3 to SER Pg. 7, last sentence " ... Fracture mechanics 
calculation of residual tube properties in circumferentially cracked tubes are 
presently unsupported by experimental data." 

Both the Licensee and Staff assert that in fact the key input parameters 
used in 'the calculations were experimentally verified (Licensee's Re
sponse at 6-7; Staff's Response at 6). Having reviewed TR-008 at 84 and 
Figure IX-4, we agree and reject this subpart because, being in error, it 
lacks' a basis, and thus there is no foundation warranting further 
exploration. 

(4b) E. C. testing, though highly reproducible, cannot be relied upon 10 accurate-
ly assess depth of penetration. . 

IJ This subpart, as submitted, read "!tlhe effect of dynamic stress on less than 40% thru wall cracks has 
only been demonstrated empirically with no experimental verincation." Assuming that Joint Petitioners 
meant to say "through calculations" (Tr. 146), we have inserted those words in lieu of "empirically." 
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SER, pg. 13, last para. "E. C. measurements .•. (indicated) greater than 
40% thru wall ... all exceeded 50% with the majority 100% thru wall." 

The complete paragraph at page 13 of the SER, from which the pre
ceeding basis for this subpart was condensed, reads as follows: 

The licensee interpreted the eddy-current test measurements' of the through-wall 
depth of the indications in the UTS transition zone regions as greater than 40% 
through-wall, and hence tubes with such indications were characterized as defective 
tubes. Metallurgical examination conducted by the licensee on tubes removed from 
service confirmed that the naws in the transition zone region all exceeded 50% 
through-wall, with the majority 100% ,through-wall. ' 

Both the Licensee and the Staff assert that the results of metallurgical 
'examinations are consistent with the eddy-current tests, in that eddy
current tests indicated greater than 40% through-wall, and metallurgical 
examinations confirmed this ("all exceeded 50% ... with the majority 

.1 00% ... ") (Licensee's Response at 8; Stairs Response at 7). We agree 
the preferred basis for 'subpart (4b) indeed is "supportive of the accuracy 
of eddy-current testing. Accordingly, since no basis has been set forth 
which questions or challenges the accuracy or reliability of eddy-current 
testing, this subpart is rejected. . ' 

(4c) The effect of creep has not been evaluated in the expanded joint laboratory 
qualification tests. 

The Licensee and the Staff oppose admission of this subpart because 
no basis has been set forth with reasonable specificity (Licensee's 
Response at 9-10; Stairs Response at 7-8). We agree that no reasons 
have been advanced for the allegation that the non-evaluation of creep 
resulted in the repair program being deficient and the subpart is 
rejected. It does not sufficiently put the Licensee and Staff on noti'ce as 
to that which generally they would have to defend against or, oppose, 
and lacks sufficient foundation to warrant further exploration .. This 
subpart is rejected. ' 

(5) The possible effects of potential stress cracking agents other than active 
forms of sulfur have not been studied in relation to the initiation of IGSCC. 

Synergistic effects have not been considered. 

Third Party Review, February 18, 1983, pg. 9 Recommendation 1 
"Carbonates in the presence of oxidants at high temperature can produce 
OGA and IGSCC of INCONEL 600. Other contaminants (lead, mercury, 
phosphorus) can also induce IGSCC." 
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Third Party, Review, May 16, 1983, pg. 3 "Further Comments" 
" ... carbonaceous material was found to be the major impurity near tube 
failure, and may have played a role in the failure which, in our ignorance, 
we do not understand." 

Here, as in TMIA Contention 2, subpart a., supra, Joint Petitioners 
contend that causative agents other than sulfur may have caused 
IGSCC. They are also concerned that synergistic effects of these chemi
cals were not considered (Tr. 141-45). The Licensee and the Staff urge 
that there is nothing in the Third Party Review attachments to the SER 
that lead, mercury or phosphorous were or are present in sufficient 
quantities to induce IGSCC, and that there is no need to consider syner
gistic effects (Licensee's Response at 10-12; Stairs Response at 8-9). 
We find that the bases for this subpart have been set forth with reasona
ble specificity. As stated many times before, we do not look at the 
merits. Moreover, not only are we interested in the matters raised by 
the Joint Petitioners, we are also interested in hearing evidence about 
the purpose for and the expected efficacy of the administrative controls 
which, according to TR-008, the Licensee plans to initiate to guard 
against the introduction of all contaminants, including carbon. This sub
part is admitted. 

, 
4. There is no assurance that beyond-design compressive fatigue stress will not 

predispose the OTSG tubes to IGSCC. TMI-I shall not be permitted to restart 
before such assurance is provided.14 

The basis that was offered in the written submission of September 21, 
1983, is as follows: "Nowhere in the SER is there evidence of any sig
nificant analysis of operational stresses in the OTSG tubes." 

In their written responses submitted on October 6, 1983, the Licensee 
and the Staff addressed Contention 4 in its original form. The contention 
as originally submitted contained 'the 'phrase "did not predispose" hl 
place of "will not predispose." It is in fact a new contention, and the 
Licensee and the Staff had no opportunity to prepare responses. 

The contention, as amended during the special prehearing 
conference, no longer addressed corrosion that occurred in the past, but 
was instead directed to speculation about future events. Also, whether 
the contention is amended or not, the basis as quoted above is vague 
and lacking in specificity because it does not enumerate specific sections 
in the SER where analyses of operational stresses should have been per-

14 As amended by Joint Petitioners at Tr. 115. 
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formed nor does it cite discussions of stress analysis that are regarded as 
not significant. 

During the special prehearing conference, the Joint Petitioners were 
given an opportunity to provide support for the amended contention. 
Mr. Aamodt stated: 

I noted that the tubes, as did the writer in the reports here, that the tubes which 
have fractured and have lost their pretension will be subject to a maximum compres~ 
sive loading in the order of 1025 pounds (Tr. 159). 

Continuing, Mr. Aamodt recounted a personal experience with "fatigue 
cracking of metallic sheets of long-line cables" arid stated: 

When we diminished the maximum compressive load, we diminished the rate of 
the onset of cracking, and that just made me think that we might have a similar 
problem here and it was worth throwirg in. 

Following oral responses by the Licensee and the Staff, Mr. Aamodt 
closed his arguments on Contention 4 by stating: 

But in any event, I feel that it is a fair statement that these very differently loaded . 
samples, differently from the others that have been considered, have been ignored 
and that a new mechanism might exist and that evaluation of that mechanism's 
impact on safe operation should be examined (Tr. 160. 

The assertions that "we might have a similar problem here" and "a 
new mechanism might exist" cannot reasonably be accepted as suffi
ciently specific. However, Mr. Aamodt's statement that the fractured 
tubes "will be subject to a maximum compressive loading in the order 
of 1025 pounds" has, at least superficially, the appearance of a serious 
allegation. 

The statement is attributed to "the writer in the reports here." We 
find the following in the SER at 20: 15 

The licensee has recently indicated that during the kinetic expansion process, an es
timated 600 tubes lost pre-tension due to slight downward movement of as yet 
unexpanded tubes which had corrosion-caused full circumferential cracks. For tubes 
which have lost pre-tension, this would result in a maximum cold compressive load 

15 This paragraph in the SER has been modified in a supplement to the SER (NUREG-1019, Supp. No. 
I, at 7-8), which the StafT recently issued under date of November 23, 1982. It now states that 16 Ibs. 
"is insignificant compared to the 800 Ibs. necessary to cause initiation of tube bowing and 1025 Ibs. 
necessary before the lateral displacement of the tube would result in contact with adjacent tubes." 
Furthermore, the phrase "and approximately 1500 Ibs. estimated to cause tube buckling" has been 
deleted, and the concluding sentence of the paragraph has been modified slightly. These modifications 
do not affect our subsequent conclusions. 
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of 16 pounds. Although this deviates from the licensee's repair goal, it is insignifi
cant compared to the 1025 pounds necessary to cause tube bowing and approximate
ly 1500 pounds estimated to cause tube buckling. Therefore, reasonable assurance is 
provided that the repaired tubes are not in significant compression while cold and 
will not buckle during hot operations.' 

TR-008 contains a discussion of transient and accident loads on tubes 
that have lost all or part of the preload (pre-tension). It is concluded 
that, for such a tube, 875 Ibs. is the maximum compressive design basis 
load expected under normal, transient, or accident conditions. 
Moreover, this Topical Report at 54 states that "[flor conservatism, an 
evaluation was performed of the ability of a tube to withstand 1025 Ibs. 
of compressive load." 

The quotations from the SER and TR-008, supra, are included here 
because they are possible sources of Mr. Aamodt's assertion about a 
maximum compressive loading in the order of 1025 Ibs. We have not 
been able to locate other possible sources of the assertion. It appears to 
us that it would be a misinterpretation of either quotation to conclude 
that the tubes in question will be subject to 1025 Ibs. 

Moreover, the dynamic stresses discussed in the quotations refer to 
occasional or rare transient events, not to the repetition or cyclic 
stresses usually associated with metal fatigue. However, the contention 
is concerned with "compressive fatigue stress." In addition, the Joint 
Petitioners have made no attempt to connect "compressive fatigue 
stress" with IGSCC, though this would appear to be the ultimate con
cern of the contention. We conclude that the assertion about a compres
sive load of 1025 Ibs., whatever its source, has not been connected with 
the contention. 

In summary, we find that (1) the ass'ertion about stress analysis in the 
SER is vague and lacking in reasonable specificity, (2) the assertions 
that "we might have a similar problem here" and "a new mechanism 
might exist" are entirely speculative, (3) the allegation of a compressive 
load of 1025 Ibs. is not supported, (4) the Joint Petitioners have not con
nected the compressive load of 1025 Ibs. with fatigue stress, and (5) no 
connection has been made between compressive fatigue stress and 
IGSCC. Accordingly, Contention 4, as amended, is rejected. 

5. Even if we were to assume that the repairs at present were adequate, there is 
no assurance that licensee possesses the requisite competence and integrity to 
protect, maintain and monitor the integrity ofOTSG of Unit 1. 

In their written submissions the Licensee and the Staff concur that 
this contention should be dismissed because it exceeds the scope of the 
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proceeding and because the issue of management integrity and com
petency is pending before the· Commission, the Appeal Board, and a 
Licensing Board (Licensee's Response at 14-15; Staffs Response at 
17-18). During the oral argument, Joint Petitioners were "quite willing 
to concede that they [the Licensee and the Stam might be right" in 
urging that this contention exceeded the scope of the proceeding (Tr. 
163). Moreover, the Joint Petitioners agreed that there was no connec
tion between the remainder of their oral argument and the contention 
(Tr. 165). 

The contention is rejected. We do not have jurisdiction to explore 
matters beyond those which are embraced in the Notice of Opportunity 
for Hearing published at 48 Fed. Reg. 24,231 (1983). Portland General 
Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 
(1979); Public Service Co. of Indiana (Marble Hill Nuclear Generating 
Station, Units 1 and 2), ALAB-316, 3 NRC 167 (1976). That notice au
thorized the Licensing Board to determine the adequacy of the Licen
see's steam generator tube repair program and specifically stated that 
"[c]ontentions shall be limited to matters within the scope of the amend
ment under consideration." It did not authorize us to determine'the 
Licensee's competence and integrity. Further, the issue of the Licensee's 
management competency and integrity is pending before' the 
Commission, the Appeal Board, and a Licensing Board. See especially 
the Notice to the Parties in Metropolitan Edison Co. (Three Mile Island 
Nuclear Station, Unit 0, Docket No. 50-289-SP, wherein, on October 
7, 1983, the Commission stated that upon completion of the investiga
tions of the NRC Office of Investigation, or perhaps earlier, a decision 
will be made on the need to reopen the record of the TMI-l restart pro
ceeding and to conduct further hearings on some or all of the manage
ment competence and integrity issues addressed in these investigations. 

6, There is no assurance that the repairs of the OTSG will maintain their integrity 
under transient conditions. 

In their supplement to their petition for leave to intervene of Septem
ber 21, 1983, the Joint Petitioners barrenly stated that the SER is void 
of adequate analysis of tube integrity during transients. In their written 
responses the Licensee and the Staff opposed the admission of this con
tention because it failed to meet the basis-with-requisite-specificity re
quirement of§ 2.714(b) (Licensee's Response at 15; Staffs Response at 
19). During the special prehearing conference the Joint Petitioners were 
not prepared to argue or to support this contention (Tr. 167). 
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The contention is rejected because -it fails to set forth bases with rea
sonable specificity - i.e., the inadequacies of the SER analysis are not 
explained with some specificity. The Licensee and the Staff are not suffi
ciently placed on notice so they will know at least generally what they 
will have to defend against or oppose. Further, a sufficient foundation 
has not been laid to warrant further examination. 

ORDER 

1. Subparts a., b. and c. of TMIA's Contention 1 are admitted as 
issues in controversy. Subpart d. is partially admitted as reworded. Sub
part e. is rejected. 

Subparts a., and b.1 and b.2 of TMIA's Contention 2 are admitted. 
Subpart c. is partially admitted as reworded. Subpart bJ is rejected. 

2. Subparts (2), (3), and (5) of Joint Petitioners' Contention 1, as 
restated, are admitted. Subparts (1), (4a), (4b), and (4c) are rejected. 

Joint Petitioners' Contentions 4 (as amended), 5, and 6 are rejected. 
3. Discovery shall be initiated immediately and shaH be completed by 

no later than January 31, 1984. 
4. By no later than February 8, 1984, any party, which intends to file 

a motion for summary disposition pursuant to 10 C;F.R. § 2.749, shall 
so notify the Board and other parties and identify the subparts of-the 
contentions which will be the subjects of such a motion. Any such mo
tions for summary disposition must be filed by no later than February 
24, 1984. 

5. A section 2.752 prehearing conference will be held on February 
27, 1984 at a time and place which will be specified in a subsequent 
Order. 

6. Pursuant to 10 C.F.R. § 2.714a(c), this Order, to the extent that it 
rules upon the admissibility of contentions in paragraphs 1 and 2, supra, 
and admits TMIA and the Joint Petitioners as intervening parties in 
paragraph 7, irifra, may be appealed by the Licensee and/or the Staff to 
the Atomic Safety and Licensing Appeal Board within ten (10) days 
after service of this Order. However, the Intervenors (TMIA and the 
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Joint Petitioners) may not so appeal because some of their contentions 
have been admitted as issues in controversy - see section 2.714a(b). 

7. TMIA and Joint Petitioners are admitted as intervening parties. 

Dated at Bethesda, Maryland, 
this 29th day of November 1983. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

David L. Hetrick 
ADMINISTRATIVE JUDGE 

James C. Lamb, III 
ADMINISTRATIVE JUDGE 

Sheldon J. Wolfe, Chairman 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1289 (1983) DD-83-17 

). ' 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF INSPECTION AND ENFORCEMENT 

, Richard C. DeYoung, Director 

In the Matter of 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et,al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) 

Docket Nos. 50-440 
50-441 

(10 C.F.R. § 2.206) 

November 15, 1983 

In response to a request by the Ohio Citizens for Responsible Energy 
that substantial enforcement action be taken against Cleveland Electric 
Illuminating Company for material false statements made during the 
licensing review for the Perry Nuclear Power Plant, the Director of 
Inspection and Enforcement concluded that a material false statement 
had been made but that, given the severity level of the violation, the 
appropriate sanction was a Notice of Violation. 

DIRECTOR'S DECISION UNDER 10 C.F .R. § 2.206 

During the course of the ongoing operating license proceeding for 
Cleveland Electric Illuminating Company's (CEI) Perry Nuclear Power 
Plant (PNPP), Ms. Susan L. Hiatt, on behalf of the Ohio Citizens for 
Responsible Energy (aCRE), filed a motion before the Atomic Safety 
and Licensing Board (ASLB) for summary disposition and dismissal of 
the license application on the basis that CEI had made material false 
statements in its application concerning the use of herbicides to control 
vegetation along transmission lines. On May 9, 1983, the ASLB ruled 
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that the 'motion was directed at an' issue not permitted before the Board 
and consequently denied the motion. The Board, however, asked the 
NRC Staff to provide OCRE's documentation to the appropriate persons 
for consideration as a petition for enforcement action under 10 C.F.R. 
§ 2.206. Notice of receipt of the petition for handling as a 2.206 request 
was published in the Federal Register on June 14, 1983 (48 Fed. Reg. 
27,327). OCRE supplemented its petition by letter dated July 5, 1983. 

OCRE contends that information given in response to a staff question 
on use of herbicides along transmission line right-of-ways, and used by 
the staff in preparing the Draft and Final Environmental Statements, 
was subsequently contradicted in a submission by the licensee to the 
Ohio Power Siting Board. The licensee did not change the information 
'previously provided to the NRC. Thus, OCRE contends,' the licensee 
made a material false statement either in its original statement to the 
Commission or by its failure to correct it. Consequently, OCRE requests 
that the licensee's operating license application be dismissed, its con
struction permit be revoked or a civil penalty be assessed. For the rea
sons set forth below, OCRE's request for action is denied. 

BACKGROUND 

Prior to granting a construction permit to CEil for the Perry facilities, 
the Commission prepared a Final Environmental Statement (issued 
April 1974). In that statement, the Commission discussed the proposed 
methods for initial clearing and maintenance of transmission line right
of-ways for the licensee's two proposed lines - the Macedonia-Inland 
line and the Perry-Hanna line. CEI indicated in Section 3.9 and Appen
dix B3.9 of its Environmental Report for its construction permit that, 
when permitted and where feasible, it would use herbicides on selected 
plants as a basal spray before cutting. Where such use was not feasible, 
mechanical clearing would be used. The Environmental Report indicated 
that, in service .areas of Ohio Edison, herbicides would be used for 
clearing, with extra care taken in certain areas and in compliance with all 
regulations. (FES-CP,§ 2.2.1.2, at 5-22 and 5-23). The Commission 
found no significant effects from such proposed practices and imposed 
no specific limitations on use of the herbicides when the construction 
permit was issued. 

I CEI is the applicant, acting as agent for the other co-owners Duquesne Light Company, Ohio Edison 
Company and Toledo Edison Company. CEI is responsible for all submittals 10 the NRC and for con
struction and operation of the PNPP facility. Other co-owners have responsibilities for those portions of 
the distribution system ofT site within their respective service areas. 
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The applicant submitted its PNPP Environmental Report - Operating 
License Stage (ER-OL) on June 20, 1980. It was docketed on June 19, 
1981. The staff then initiated its operating license environmental review. 

The applicant indicated in Section 5.5 of the ER-OL that, "[t]he opera
tion and maintenance methods for the transmission system are un
changed from those described in the ER-CP. The ,estimated effects of 
the operation and maintenance of the transmission system are also 
unchanged." ER-OL at 5.5-1. In section 2.2 of the ER-OL, the applicant 
also reported the results of its construction monitoring program and of 
terrestrial ecology studies conducted on site between March and October 
1972. In Section 2.2.2.2.3, the applicant indicated that the spotted turtle 
(Clemmys guttata), a species listed as "endangered" by the State of 
Ohio, had been found on site in several'locations, including the trans
mission corridor in the southeastern part of the site. 

As part of its environmental analysis for the operating license review, 
the NRC staff posed a number of questions to the applicant. On July 31, 
1981, the staff asked the applicant to "[pJrovide an assessment of the ef
fects of transmission line maintenance procedures on the spotted turtle 
(Clemmys guttata). Indicate whether herbicides will be used along any 
portions of the Perry transmission line." Question 290.08. The appli
cant's response on November 20; 1981 was "li1t is not the policy ofCEI 
to use herbicides for vegetation control along the Perry transmission 
lines. CEI cuts the vegetation with a bush hog. To date, there have not 
been any apparent effects on the spotted turtle." 

In January 1982, the Ohio Power Siting Board denied joint applicants, 
eEl and Ohio Edison, a certificate of environmental compatibility and 
public need for the Perry-Hanna transmission line. 

In its Draft Environmental Statement, issued in March 1982, and its 
Final Environmental Statement, NUREG-0884, issued in August 1982, 
the staff described the facility and related environment for areas where 
additional or changed information existed and any changes in the staWs 
evaluation of the environmental effects of operating the PNPP facility in 
light of information gained since the FES-CP was issued in April 1974. 
The staff noted in the FES that the Perry-Macedonia-Inland line was 
under construction but that the originally proposed Perry-Hanna line 
had been denied approval by the Ohio Power Siting Board. The staff 
stated that, when final alignments for the Perry-Hanna line are approved 
by the State, the applicant will be required to provide a description and 
analyses of any changes pursuant to conditions of the construction 
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permit.2 NUREG-0884, § 4.2.7, at 4-10. The staff also discussed the 
presence of the spotted turtle on site and noted that it was the staffs un
derstanding that the applicant was currently discussing with the Division 
of Wildlife of the Ohio Department of Natural Resources habitat require
ments and methods of protection. NUREG-0884, § 4.3.7.2, at 4-25. 

In its discussion of environmental consequences, the staff summarized 
as follows: 

Maintenance procedures for vegetative control along the PNPP transmission lines 
will consist of periodical mechanical cutting employing a bush hog. The applicant in
dicates that it is not his policy to use herbicides for vegetation control along the 
PNPP transmission lines. Thus. it is the staIT's evaluation that adverse impacts from 
the maintenance activities will be minimal. 

NUREG-0884 at 5-8. 
With respect to any impacts of PNPP operation on the spotted turtle, 

the staff found that to date, the spotted turtle's habitat has not been af
fected by activities at PNPP and that the applicant was discussing the 
possible effects of future construction and operating activities on the 
turtle with the State of Ohio. 

In October 1982, eEl and Ohio Edision filed an amended application 
before the Ohio Power Siting Board for the Perry-Hanna transmission 
line. In the amended application, as in their original 1978 application, 
the applicants stated they would use a number of herbicides and de
scribed the methods of application and chemical components of those to 
be used. 

ANALYSIS 

The issue is whether the applicant's statement in its response to Ques
tion 290.08 concerning the use of herbicides or its failure to correct the 
staffs conclusions in the FES on maintenance procedures is a "material 
false statement," and, if so, what enforcement action, if any, is 
appropriate. 

2 The construction permits state: 
Before engaging in a construction activity that may result in a significant adverse environmen
tal impact that was not evaluated or that is significantly greater than evaluated in the Final En
vironmental Statement. Applicants shall provide written notification to the Director. Division 
of Site Safety and Environmental Analysis; and 

If unexpected harmful effects or evidence of irreversible damage are detected during facility 
construction. Applicants shall provide to the Commission an acceptable analysis of the problem 
and a plan of action to eliminate or significantly reduce the harmful effects or damage. (See 
License Conditions F.6 & F.7 construction permit number ofCPPR-148 & CPPR-149.) 
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The Commission's authority to take enforcement action for material 
false statements derives from section 186 of the Atomic Energy Act of 
1954, as amended: 

Any license may be revoked for any material false statement in the application or 
any statement of fact required under section 182, or because of conditions revealed 
by such application or statement of fact or any report, record, or inspection or other 
means which would warrant the Commission to refuse to grant a license on an origi
nal application .... 

42U.S.C. § 2236(a). 
The· Commission addressed the meaning of the term "material false 

statement" in its decision in Virginia Electric and Power Co. (North Anna 
Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480 (976), a/fd, 571 
F.2d 1289 (4th Cir. 1978) (hereinafter VEPCO>' In VEPCO, the Com
mission determined that material false statements encompass material 
omissions. 4 NRC at 489-91. Knowledge of falsity is not necessary for 
liability for a material false statement. 4 NRC at 486. With respect to the 
materiality of an omission, the Commission stated: 

By reading material false statements to encompass omissions of material data, we 
do not suggest that unless all information, however trivial, is forwarded to the 
agency.the applicant will be subject to civil penalties. An omission must be material 
to 'the licensing process to bring Section 186 into play .•.• [D]eterininations of mate
riality require careful, common-sense judgments of the context in which information 
appears and the stage of the licensing process involved. Materiality depends upon 
whether information has a natural tendency or capability to innuence a reasonable 
agency expert. 

4 NRC at 491. 
The first question to be addressed is whether the applicant's response 

to Question 290.08 was false or whether pertinent information was 
omitted. The staff asked the applicant to assess the effects of transmis
sion line maintenance procedures on the spotted turtle and to state 
whether herbicides would be used along any portion of the Perry trans
mission lines. CEI, the entity responsible for submittals to the NRC and 
for construction and operation of the PNPP. replied with regard to its 
own practices but did not address the practices of its co-applicants. CEl's 
response that CEl's policy was not to use herbicides along the Perry 
transmission lines was true as far as it went. However, CEI omitted the 
fact that the other owners of the plant planned to use herbicides to main
tain portions of the transmission line corridors passing through their 
service areas. Under the criteria established by the Commission, both 
the applicant's initial incomplete statement in response to the staff's 
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question and the failure to correct the stafT's use of the statement in the 
FES are "false statements" by omission. 

The second question is whether these omissions are· "material," in 
the sense of having the capability to influence a reasonable agency 
expert or cause him or her to inquire further. With respect to the general 
issue of the use of herbicides for transmission line maintenance, the 
staff had previously evaluated the practice in its FES-CP and concluded 
that the environmental impact would not be significant. This conclusion 
was based upon information supplied by the applicant in the ER-OL. 
The applicant had correctly stated in the ER-OL that transmission line 
maintenance would be as stated in the ER-CP, i.e.', by use of herbicides. 
This· statement was correct because some co-owners intended to use 
herbicides. The staff apparently did not notice the discrepancy between 
the ER-OL and the response to Question 290.08. It relied on the re
sponse to Question 290.08 and included that information in its discus
sion in the FES. 

If the applicant had told the staff reviewer in response to Question 
290.08 that it intended to use herbicides along some transmission line 
righL-of-ways, the reviewer would then have tried to determine whether 
the use of specific herbicides to be applied would be detrimental to the 
spotted turtle or its habitat. If no specific information was available, or 
the information indicated a detrimental impact, the staff would have con
sulted with the State specialist on the spotted turtle for specific 
recommendations. Thus, the omissions were material because, had accu
rate information been provided, the staff would have taken additional 
actions. 

After determining that the licensee made a material false statement, 
the Director examined what enforcement action would be appropriate· 
under the Commission's Enforcement Policy, 10 C.F.R. Part 2, Appen
dix C. The Enforcement Policy provides for categorization of violations 
under one of five Severity Levels depending upon the safety and regula
tory significance of the violation .. 

The applicant's initial incomplete statement and its failure to correct 
the stafT's use of the statement in the FES have not had any significant 
regulatory impact. The stafT's review of the transmission lines for the 
PNPP is not yet complete. The Perry-Hanna line (the only line where 
herbicides may be used) has not yet been approved and, therefore, any 
impact of the use of herbicides on the spotted turtle or its habitat off site 
is speculative. Moreover, the State reviewers who have the expertise in 
this area (since it is a State-listed endangered species) have had accurate 
information on the use of herbicides: When a utility applies for a permit 
from the Ohio Power Siting Board, the Department of Natural 
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Resources, Division of Wildlife, reviews the request to determine its en
vironmental consequences. Once the Ohio Power Siting Board approves 
a transmission line route, the NRC will rely on its conclusions regarding 
the environmental consequences of the route for the State's endangered 
species such as the spotted turtle. Thus, the environmental conse
quences of herbicide usage at Perry are being adequately considered and 
the applicant's false statement has not impeded that consideration. 

There is no indication that this was other than an isolated occurrence 
or that there was any intent on the part of the applicant to mislead the 
Commission or gain any economic advantage. Counsel for the applicant 
has indicated that apparently when CEI reviewed the DES, it did not 
notice that the staff had broadened CEl's response to include all the 
transmission lines rather than just CEl's portion alone.J Thus, the Direc
tor has concluded that this violation should be categorized as a Severity 
Level IV violation. 

A Notice of Violation will be issued to the applicant following the 
Commission's review in accordance with 10 C.F.R. § 2.206(c). The 
Notice of Violation will require the applicant to respond and describe its 
corrective actions to prevent similar occurrences in the future. OCRE's 
request for other enforcement actions is denied. 

Dated at Bethesda, Maryland, 
this 15th day of November 1983. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 

J Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units I & 2), Docket Nos. 50-440 and 
50-441, transcript of Telephone Conference, May 9,1983, Tr. 845-47. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

GENERAL PUBLIC UTILITIES 
NUCLEAR CORPORATION 

(Three Mile Island Nuclear 
Station, Units 1 and 2) 

Docket Nos. 50-289 
50-320 

(10 C.F.R. § 2.206) 

November 18, 1983 

The Director' of the Office of Nuclear Reactor Regulation denies a 
petition by Randy King, on behalf of the Three Mile Island Public 
Interest Resource Center and others to the extent that the petitioners' 
request sought to have the NRC prohibit the licensee from conducting a 
load test of the TMI Unit 2 polar crane or otherwise qualifying the crane 
for use. 

INTERIM DIRECTOR'S DECISION UNDER 
10 C.F.R. § 2.206 

By letter to Chairman Palladino of the Nuclear Regulatory Commis
sion dated March 23, 1983, Randy King, on behalf of the Three Mile 
Island Public Interest Resource Center and others (hereinafter referred 
to as TMI-PIRC, or the petitioners), requested that the Commission 
"halt all work at TMI Units 1 and 2 immediately, save for maintenance 
necessary for safety." TMI-PIRC based its request on the allegations of 
Richard D. Parks concerning implementation of the quality assurance 
program and related areas at the Three Mile Island Nuclear Station. 
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On May 17, 1983, TMI-PIRC was informed that its letter would be 
treated as a request for action pursuant to 10 C.F.R. § 2.206 of the Com
mission's regulations, and that its request for immediate action had 
been denied. At that time, the petitioners were informed that a prelimi
nary assessment of the Parks allegations indicated that the issues raised 
did not materially change the assessment of risk to workers and the 
public associated with the Unit 2 cleanup activities or the licensee's ef
forts to ready Unit 1 for possible restart. Given the substantial NRC 
oversight of activities conducted at TMI Unit 2, and the fact that Unit 1 
was not authorized to operate, ordering an immediate halt to all work at 
TMI, with the exception of maintenance necessary for safety, did not 
appear to be necessary or appropriate at that time. TMI-PIRC was also 
informed that the NRC's Office of Investigations (01) was conducting 
an inquiry into the Parks allegations, and consequently, action would be 
taken on the TMI-PIRC request within a reasonable time in light of the 
results of the 01 investigation and other pertinent information. 01 re
leased an interim report dealing with the Parks allegations on September 
1, 1983, which was relea'sed to the public on September 13, 1983. Al
though the stafT's review of the interim report is ongoing, the staff has 
evaluated the findings regarding the Parks allegations as they relate to a 
major aspect of the TMI Unit 2 cleanup effort, refurbishment of the 
polar crane. For the reasons stated herein, the petitioners' request is 
denied to the extent that it seeks to have the NRC prohibit the licensee 
from conducting a load test of the TMI Unit 2 polar crane. 

THE PARKS ALLEGATIONS 

Richard D. Parks, a senior start-up engineer at TMI Unit 2, provided 
a signed, sworn affidavit to Thomas Devine, Legal Director of the 
Government Accountability Project, on March 21, 1983. That affidavit, 
which was provided to the Commission by letter from Thomas Devine 
dated March 23, 1983, contained Mr. Parks' concerns regarding deficien
cies in the recovery program at TMI Unit 2. Several allegations were 
made concerning a breakdown of TMI management controls and admin
istrative procedures. The licensee was charged with no longer having a 
working, systematic review process for cleanup activities due to its at
tempt to meet "unrealistic schedules." Work requests regarding the 
polar crane were alleged to be inadequate because the request did not 
cover engineering functions or documentation of design quality 
assurance. Furthermore, 'modifications and changes regarding the polar 
crane were alleged to be intentionally classified as "not important to 
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safety" so as to circumvent administrative procedures. Technical Specifi
cation violations were also alleged. As to polar crane testing itself, Mr. 
Parks alleged that load test procedures had not been developed in accor
dance with applicable administrative procedures, and that the polar 
crane refurbishment violated quality assurance with dissimilar replace
ment of parts of the polar crane. Mr. Parks also alleged that the polar 
crane safety evaluation report prepared by General Public Utilities 
Nuclear Corporation (the licensee) was inadequate because significant 
deficiencies were not addressed or resolved. The allegations also focused 
on concerns in both the quality assurance and quality control area. In 
particular, continuous quality assurance violations were said to be evi
denced by numerous quality deficiency reports and inadequate 
corrective action. Furthermore, it was alleged that the management of 
the Bechtel Power Corporation, project director of the cleanup effort, 
improperly exerted influence on safety evaluation reports. 

OFFICE OF INVESTIGATIONS REPORT 

The 01 interim report released on September 1, 1983 substantiated 
many of the Parks allegations. Both procedural control violations and 
onsite management deficiencies were identified by the 01 investigation. 
According to 01, the procedural control violations included noncompli
ance with the licensee's administrative procedures, and misclassification 
of activities, which resulted in the failure to follow quality assurance 
procedures which would otherwise be required. 01 attributed its findings 
concerning deficiencies in the onsite management organization to several 
factors, including inadequate communication between the various as
pects of the licensee's organization, the failure of the quality 
assurance/quality control department to receive proper management 
support, and the lack of an effective administrative procedures training 
program. 

REFURBISHMENT OF THE POLAR CRANE 

The staff has given significant attention to the issue of refurbishing 
the TMI Unit 2 polar crane and the validity of the Parks allegations rela
tive to the polar crane. Since the polar crane is a prerequisite for major 
activities leading to the defueling of the damaged core, its refurbishment 
and requalification was recognized as essential to further progress in the 
cleanup. Accordingly, in the spring of 1982, the staff developed criteria 
for the refurbishment of the crane and forwarded those criteria to the 
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licensee. On February 18, 1983, the licensee submitted its safety evalua
tion report for the polar crane load test, a critical procedure in requalify
ing the polar crane for use. The licensee's submittal stated that the only 
component that is mandatorily covered by the quality assurance plan is 
the polar crane structure. The staff has reviewed the licensee's submittal 
and verified that the licensee did comply with the requirements of that 
plan. The staff had already initiated its own safety review of the proposed 
load test when the Parks allegations came to light. Upon the Commis
sion'sdirective to 01 to evaluate the Parks allegations, the staff deferred 
its safety review of those polar crane load test issues associated with the 
allegations, although reviews of the detailed load test and operating 
procedures continued forward. 

Upon receipt of the interim 01 findings, and in view of the administra
tive and procedural deficiencies in the refurbishment program identified 
by the 01 report, the staff held a public meeting with the licensee in 
Middletown, Pennsylvania, on September 27, 1983 to discuss the 
programs, including the managerial controls employed throughout the 
refurbishment. At the meeting, the licensee was informed that additional 
information would be needed to provide assurance that the refurbish
ment had the proper management controls and quality workmanship. 
The information requested included assurances by the licensee that: 
(0 the quality assurance organization would independently review the 
polar crane refurbishment activities and that any identified deficiencies 
would be corrected, (2) modifications to the polar crane involving 
"unlike kind" components would be evaluated and reviewed in accor
dance with applicable administrative procedures, (3) all polar crane test
ing would be performed in accordance with applicable administrative 
procedures and with the cognizance or approval (for tests performed by 
other groups) of the Test Working Group, and (4) all personnel includ
ing contractors, involved with polar crane activities were adequately 
trained in the licensee's administrative and procedural requirements. 
This request was formalized in a letter to the licensee dated September 
28, 1983. The licensee responded to this request by letters dated October 
11, 1983 and October 19, 1983, outlining a program for completion of 
the necessary actions. All deficiencies have now been adequately correct
ed and training will be completed before the crane is used. 

The staff has also conducted an independent review to assure polar 
crane safety during testing and operation. The primary focus of the 
review was not whether the correct administrative controls were used in 
the refurbishment program, but whether the procedures actually utilized 
during the refurbishment program revealed any health and safety con-
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cerns related to the crane itself (i.e., to determine whether there was a 
hardware problem in addition to administrative discrepancies). 

The program utilized by Bechtel in refurbishing the polar crane in
volved the use of "work packages" and Bechtel administrative proce
dures to control, perform, and document the work in the crane 
refurbishment. The program incorporated the Bechtel Design Engineer
ing Organization for engineering review and assistance. Prior to 
implementation, the bulk of the work packages were reviewed by the 
NRC onsite stafT. The refurbishment work was planned and scheduled 
on a daily basis and strict control was maintained over reactor building 
entries. Personnel were' trained prior to the performance of in
containment work and equipment was staged for the planned activities. 
Activities in the building were monitored by closed-circuit television 
and radio communication. With regard to the work actually performed, 
the staff review of the work packages indicated they were technically ade
quate and the quality of the work was such that no significant rework 
was necessary. 

For various aspects of the refurbishment and requalification program, 
Bechtel employed technical expertise from U.S. Crane Certification 
Bureau, Inc., Whiting Corporation (the crane manufacturer) and the 
United Engineers and Constructors. Additionally, Bechtel employed the 
services of a former Whiting employee for quality assurance support. 
U.S. Crane was the prime overseer for the refurbishment program while 
Whiting performed an evaluation of the crane runway rails. United Engi
neers and Constructors participated in the electrical refurbishment of 
the crane. Thus, Bechtel had considerable technical support from compa
nies having special skills for the refurbishment program to ensure a safe 
crane for the requalification test. 

In addition to the technical expertise employed on the procedures and 
controls utilized to refurbish the crane, actual verification of the adequa
cy of the work performed was demonstrated by functional and operability 
testing of the crane .and its separate components (such as the brakes, 
motors, and power supplies). As each functional part was refurbished, it 
was functionally tested to demonstrate its performance capability. 
Further, at the end of the refurbishment program, the crane was opera
tionally tested as a complete system to demonstrate the functional 
performance, under no-load conditions, of all operating entities of the 
crane. The operational testing was successful and demonstrated the 
crane was capable of performing its required functions. The stafT's 
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expert crane consultant was a direct observer of portions of the limited 
operational testing of the crane.· 

Accordingly, I have concluded that, notwithstanding the identified 
procedural deficiencies in the refurbishment of the polar crane, the pro
gram utilized to refurbish, test and operationally verify a working crane 
was technically sufficient and provides reasonable assurance that the 
crane is safe for the conduct of the requalification test. Furthermore, the 
licensee has taken action to correct the quality assurance deficiencies 
identified by Mr. Parks and substantiated by the 01 report. Therefore, 
the petitioners' request is denied in part to the extent that it seeks to 
have the NRC prohibit the licensee from conducting a load test of the 
TMI Unit 2 polar,crane or otherwise qualifying that crane for use. The 
staff ;will, however, continue to evaluate the merits of Parks' allegations 
and the 01 findings regarding those allegations. The staff reserves judg
ment as to whether enforcement action is appropriate concerning the 
allegations and findings related to this matter. I will issue a final decision 
with regard to the remaining aspects of the petitioners' request upon the 
completion of the staff's evaluation. 

A copy of this decision will be filed with the Secretary for the Commis
sion's review in accordance with 10 C.F.R. § 2.206(c) of the Commis
sion's regulation. 

Dated at Bethesda, Maryland, 
this 18th day of November 1983. 

Edson G. Case, Acting Director 
Office of Nuclear Reactor 

Regulation 

°Furth"r details concerning the starrs review are found in the Office of Nuclear Reactor Regulation, 
Three Mile Island Program Office Sqfety Evaluation of the Refurbishment of the Reactor Building Polar 
Crane. Load Test. and Recertification for Use for the Three Mile Island Nuclear Station. Unit 2 (November 
18, 1983). This report may be found in the NRC Public Document Room, 1717 H Street, NW, 
Washington, DC 20555. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 

Frederick M. 8ernthal 

DUKEPOWERCOMPAN~etal 

(Catawba Nuclear Station, 
Units 1 and 2) 

DocketNo~50-413 

50-414 

December 6, 1983 

The Commission denies the applicant's request for stay of an Appeal 
Board order that modified a Licensing Board's order allowing Interve
nor's counsel limited access to applicant's employee-witnesses. 

RULES OF PRACTICE: ATTORNEY-CLIENT PRIVILEGE 
(APPLICATION TO EMPLOYEES OF A pARTY) 

Under Upjohn Co. v. United States, 449 U.S. 383 (1981), an employer 
may under appropriate circumstances treat communications from em
ployees to corporate counsel as privileged under the attorney-client 
privilege. That does not mean, however, that every employee from 
whom a privileged communication is obtained is thereby a "client" rep
resented by corporate counsel, or a "party" to any pending legal disputes 
for purposes of ABA Disciplinary Rule 7-104. 
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RULES OF PRACTICE: ATTORNEY-CLIENT PRIVILEGE 
(APPLICA TION TO WITNESSES) 

It is a well-established principle that counsel should be at liberty to ap
proach witnesses for an opposing party. Vega 'v. Bloomsburgh; 427 F. 
Supp. 593 (D. Mass. 1977). That prinCiple is not' overturned by' Upjohri, 
supra. 

. • ! 

ORDER "!' '. 

On November 17,1983, we is~ue'd a brier order' (unpublished) in 
which we deferred action, pending the receipt of submissions from the 
parties, on Duke Power Company's November IS reque'st for a stay of 
an order issued by the Atomic Safety, and Licensing Appeal Board the 
previous day. That order, which modified a November 10 order of the 
Atomic Safety and Licensing Board, permitted counsei'for Palmetto AIIi~' 
ance to approach Duke's employee-witnesses durhig breaks in'the hear
ing and after hours in order to seek their'coopera'tion. The Appeal Board 
made clear that employees were to be 'able to decide 'fo'r themselves 
whether they wished to cooperate with Palmetto; Duke was forbidden to 
instruct employees not to speak with Palmetto 'counsel, aha was direded 
to rescind any prior instruction to that effect: At the'same'time; Palmetto 
was barred from making any inquiry of any witness that directly or indi
rectly solicited information about the existence or nature of any com
munications between the witness and Duke counsel: Moreover,: tne 
Appeal Board ruled that Duke could'instruct the witnesses nono' dis~ 
close any such communication with Duke counsel 'to Palm'etto. The 
Appeal Board made clear, however, that inquiry into underlying facts 
would be proper, notwithstanding that those facts may' have been the 
subject of prior communications 'between the witnesses and'Duke 
counsel. 

In its application to us for a stay, Duke asserted' that the rule of 
Upjohn Co. v. United States, 449 U.S. 383 (1981), made clear that'the 
attorney-client privilege attached to communications between Duke and 
its employee-witnesses. According to Duke, its employees were clients 
of Duke counsel, such that Duke counsel could legally bar contacts with 
those employees, and any such contacts, even if authoriied by the 
Appeal Board, would constitute a violation of Disciplinary Rule 7-104 of 
the American Bar Association. Duke asserted that it met all the criteria 
for issuance of a stay of the Appeal Board's order: likelihood of pre
vailing on the merits, substantial harm to itself if a stay were denied, 

1304 



lack of harm ·to others if the stay were granted, and public interest con
siderations favoring the grant of a stay. 

In our order of November 17, we posed four questions relating to the 
issues in this matter, and we asked the parties to address whether the 
criteria for a stay had been met. In our order today, we do not issue a 
final ruling on the merits of the complex legal issues involved. We do, 
however, make an initial ruling on those topics for the limited purpose 
of determining whether Duke has met its burden of showing a likelihood 
of prevailing on the merits. Our initial judgment is that Duke has failed 
to meet that burden, and that the criteria for a stay therefore have not 
been met, for the reasons which follow.' 

In our view, Duke's reliance on Upjohn is misplaced. Under Upjohn, 
an employer may under appropriate circumstances treat certain com
m unications from employees to corporate counsel as privileged under 
the attorney-client privilege. That does not mean, however, that every 
employee from whom a privileged communication is obtained is thereby 
a "client" represented by corporate counsel, or a "party" to any pending 
legal dispute, for purposes of ABA Disciplinary Rule 7-104. Although 
the Supreme Court in Upjohn rejected the "control group" test for 
determining when the attorney-client privilege is applicable, that does 
not mean that in every legal dispute involving a company, senior corpo
rate officials and manual workers stand on the same legal footing simply 
because both are company employees and both may be called to testify. 
Since Duke's claim that the witness-employees are "clients" and 
"parties" depends solely on its interpretation of Upjohn, and not on any 
proffered indicia of those witness-employees' intent to retain Duke's 
counsel as their own or ,to seek party status, we have no basis to find 
that these individuals are clients or parties, or anything other than em
ployees and witnesses of Duke. 

We do not read Upjohn as having overturned the well-established 
principle that counsel should be at liberty to approach witnesses for an 
opposing party. Vega v. Bloomsburgh, 427 F. Supp. 593 (D. Mass. 1977). 
To the extent that Upjohn bars forced disclosure of communications 
from employees to corporate counsel, the Appeal Board's order has 
gone at least as far as did the Supreme Court in Upjohn in protecting the 
employer's interest. Whereas Upjohn barred only the release of certain 
written communications, the Appeal Board's order bars Palmetto from 
asking, and allows Duke to instruct the witnesses not to reveal, anything 

• We have considered the amIcus filings of the Government Accountability Project and the Atomic In
dustrial Forum. but they do not affect the outcome of our decision. 
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regarding prior communications between the witnesses and Duke 
counsel.2 .. , , ~ 

If the employee-witnesses were in fact "clients"· and "parties," some 
doubt might be cast on the validity of the Appeal Board's order, since it 
forbids Duke counsel from directing the witnesses not to talk to Palmet
to counsel. Since we are not persuaded, however, that the witnesses are 
"clients" of Duke's attorneys (notwithstanding that some communica
tions from the witnesses to Duke counsel may be privileged under the 
attorney-client privilege), no problem is presented in this regard. 

We need not reach the question whether Duke's witnesses are also 
Palmetto's witnesses, since in our view, Duke's challenge to the validity 
of the Appeal Board's order is no more valid if it is assumed that the wit
nesses are Duke's alone than if it is assumed that the witnesses are both 
Duke's and Palmetto's .. 

Since Duke has failed to carry its burden of demonstrating a likelihood 
of success on the merits, we need not discuss in any detail the other fac
tors involved in determining whether·a stay shall be granted. Suffice it 
to say that we are not persuaded that Duke would be irreparably 
harmed, or that Palmetto would be uninjured, or that the public interest 
would be served, by a departure from the general rule that opposing 
counsel may have access to a party's intended witnesses. 

We are not insensitive to Duke's concern over Palmetto's stated 
desire to probe the communications which have taken place between the 
witnesses and Duke counsel. Indeed, the record shows Palmetto alleging 
no other motive than that for wishing access to the Duke employee
witnesses. Nevertheless, we believe the Appeal Board's restrictions' on 
the scope of inquiry and of disclosure are such as to protect Duke's· 
interests. We are entitled to presume that all parties will. comply with the 
Board's order, both from respect for the Board's authority and a regard 
for the sanctions which would flow from any flouting of that order. 

Duke's request for a stay is therefore DENIED. 

2 We do not reach the issue of whether the Appeal Board unduly restricted communication between the 
witnesses and Palmetto's counsel, since no party has raised the issue and it has not been briefed to us. 
However, we would note our concern that the Appeal Board's restriction may have gone further than 
Up john supports. 
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The dissenting views of Commissioner Roberts are attached. 
It is so ORDERED. 

1 ' 

Dated at Washington, D.C., 
this 6th day of December 1983. 

, For the Commission3 ' 

SAMUEL J. CHILK 
Secretary of the Commission 

DISSENTING VIEW OF COMMISSIONER ROBERTS 

I would have stayed and reversed the Licensing Board's order. Interve
nor's only stated purpose for seeking contact with Applicant's witnesses 
during breaks in the hearing, to discover the nature of the communica
tions between Applicant's counsel and its witnesses, was an improper 
one. Tr. 6491-92. Intervenor's counsel failed to provide any authority in 
support of its request. Tr. 6592. Nevertheless, and over the strong objec
tion of Applicant's counsel, the Licensing Board ordered that Intervenor 
may contact Applicant's future witnesses (except executive level 
witnesses) and that neither Applicant nor its counsel shall instruct Appli
cant's employee/witnesses not to speak to or cooperate with Intervenor's 
counsel. Tr. 6646. Moreover, any such instructions previously given had 
to be withdrawn. Jd. The Licensing Board issued its order apparently on 
a theory that Applicant's employee/witnesses are also Intervenor's wit
nesses and that not to allow Intervenor's counsel access to the witnesses 
would be unfair. Tr. 6645-46. The Licensing Board placed no restrictions 
on the nature of the information that could be sought by Intervenor's 
counsel during his off-the-record contacts with the witnesses. However, 
the Appeal Board, apparently recognizing the existence of an attorney
client privilege as to certain information known to the witnesses, modi
fied the Licensing Board's order to provide that Intervenor's counsel 
may not, during any off-the-record contact, inquire into communications 
between the witnesses and Applicant's counsel that bear on the proceed
ing and the issues being litigated in the proceeding. 

3 Commissioner Gilinsky was not present but had previously indicated his approval or this order. 
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By modifying rather than reversing the Licensing Board's order, the 
Appeal Board merely specified a barrier between privileged communica
tions and facts known to the Applicant's employee/witnesses that is im
possible to define or enforce. Therefore, and because the Licensing 
Board should not have taken its extraordinary action without citing clear 
authority for doing so, I would have stayed and reversed its order. 
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. UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
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COMMISSIONERS: 
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Frederick M. Bernthal 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
. Plant, Units 1 and 2) 

ORDER 

Docket Nos. 50·275 
50·323 

December 9, 1983 

On June 6, 1983, Joint Intervenors petitioned for Commission review 
of ALAB·728, 17 NRC 777 (1983), the Appeal Board affirmation of 
issues other than quality assurance addressed in the Licensing Board de· 
cision on Pacific Gas and Electric Company's application for a license to 
load fuel and conduct low-power testing. The time for the Commission 
to act on the petition, as extended, has expired and the petition is there
fore deemed denied pursuant to 10 C.F.R. § 2.786(b)(S). 

The separate views of Commissioners Gilinsky and Asselstine are 
attached.-, 

• Allhough separate views regarding the denial of review may set forth strongly held views of a 
Commissioner, they are of no legal significance. 

In addition, such separate statements are potentially misleading. Because the Commission majority 
provides no "on the record" explanation of the reasons for not accepting review, the separate arguments 
In favor of Commission review are not answered. Separate views often do not set forth reasons for deny
ing review and therefore provide an incomplete record of the Commission's decision-making process. 
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It is so ORDERED. 

Dated at Washington, D.C.,· 
this 9th day of December 1983. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

SEPARATE VIEWS OF COMMISSIONER GILINSKY 
(SECY-83-377; REVIEW OF ALAB-728, DIABLO CANYON) 

I am disappointed that in the following three instances the Commis
sion has failed to rise above giving participants in its proceedings the 
legal run-around. 

1. The intervenors wanted to litigate the adequacy of the" hydrogen 
control system, which is supposed to protect against the burriingof large 
quantities of hydrogen which might be generated during an accident. 
The Board refused to hear this contention on the grounds that this event 
is "not credible" and that the intervenors had not surmounted the artifi
cial barriers which the Commission has placed in the way of considering 
this issue. 

I should make clear at the outset that hydrogen control is not an acute 
problem at Diablo Canyon. The containment building, unlike that of cer
tain plants, has a" sufficiently large volume and high design pressure to 
withstand a hydrogen burn. While the effects of hydrogen fire on the 
continued operability of safety equipment inside the containment are 
not yet clear, the situation here is the same as at other plants and the 
question is being considered in a rulemaking. 

The problem in this case, as in prior cases where hydrogen control 
was a more significant safety issue, is that the Commission persists in 
pretending that the accident which actually occurred at TMI nearly five 
years ago is "not credible." The hydrogen control system required by 
NRC's pre-Three Mile Island regulations - which are still in force - is 
designed to cope with the small amount of hydrogen which was thought 
to be the maximum that could be generated in an accident. By contrast, 
it is estimated that during the 1979 Three Mile Island accident approxi-
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mately ten times as much hydrogen as this maximum - several hundred 
kilograms - was in fact generated, released into the surrounding 
containment, and ignited. 

In 1980, during the course of the proceeding on whether to permit 
Three Mile Island Unit 1 to restart, the Licensing Board asked the Com
mission two questions: (1) whether the regulation on hydrogen control 
should be waived since a prima facie case had been made that hydrogen 
generation at TMI-2 was well in excess of the design basis of the TMI-l 
hydrogen control system; and (2) whether post-accident hydrogen gas 
control should be an issue in the proceeding. The Commission's re
sponse was that the issue could be litigated but, instead of waiving the 
discredited regulation, it required any party wishing to discuss the hydro
gen control system to first demonstrate that: (1) a "credible" loss
of-coolant accident could occur, (2) which would entail the generation 
of hydrogen, (3) which would burn or explode, (4) causing the breach 
or leaking of the containment, (5) which, in turn, would result in offsite 
radiation doses in excess of Part 100 guideline values. The purpose 
,seems to have been to keep this issue from being pursued here and 
elsewhere. , 

It is interesting that the Commission, a majority of whose members 
have persistently denounced NRC's excessive legalism, has consistently 
fo'llowed this most legalistic of precedents. The Commission should get 
on with the substantive task of deciding whether the various contain
ment designs are strong enough to withstand a large hydrogen burn, and 
whether the equipment in the containment meets whatever environmen
tal qualification standard the Commission chooses, and forget about this 
being an '~incredible" accident. 

2. The second issue is what consideration should be given in 
emergency, planning to the effects of earthquakes on emergency 
preparedness. When this issue was first raised in the San Onofre operat
ing license proceeding, the Commission quashed a quite limited inquiry 
into the problem by ruling that this issue was of such magnitude that it 
should be resolved in a "generic proceeding" rather than in case-by-case 
licensing reviews or hearings. 

, 'Now the NRC staff say that they will not undertake such a generic pro
ceeding because they think that the probability of an earthquake severe 
enough to disrupt emergency preparedness occurring simultaneously 

,with, or causing, a reactor accident is too low to justify a regulation. 
They want to deal with the problem, which affects only reactors on the 
West Coast, by doing plant-specific reviews. Nonetheless, the Appeal 
Board in Diablo Canyon followed the Commission's directives in San 
Onofre and affirmed the Licensing Board's decision to exclude the earth
quake contention. 
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3. The third area of concern has to do with,the Commission's policy 
on considering Class 9 accidents. These most serious accidents dominate 
the risk posed by nuclear power plants, even taking into account their 
very low probability. Indeed, it is pointless to look at the environmental 
consequences of reactor' accidents in environmental statements unless 
Class 9 accidents are considered. 

Prior to the Three Mile Island accident, the Commission's position 
was that Class 9 accidents were so improbable that they did not need to 
be considered in balancing the costs and benefits of a plant. After the 
accident (which' was, in effect, a Class'9 accident), the Commission 
changed its policy to require that such accidents be considered in cases 
in which the final Environmental Impact Statement had not yet been 
issued or, if the final EIS had been issued, in which "speci~1 circum
stances" were shown to exist. 

Since the Diablo Canyon final EIS had been issued before that change 
in policy, the controversy in this case was over whether "special circum
stances" existed. The difficulty is that, 'instead of deciding this dispute, 
the Licensing Board resorted to the argument that, because the Appeal 
Board had found that Diablo Canyon meets the NRC's seismic design 
requirements, no special circumstances exist. Since no 'plant will receive 
a license unless it is found to meet NRC's requirements, the Licensing 
Board's approach amounts to defining away the "special circumstances" 
which might justify consideration of Class 9 accidents. This was not the 
result intended by the Commission when it adopted the new policy. 

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE 

I agree with Commissioner Gilinsky's separate views on the class nine 
accidents issue. 
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. UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 
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ATOMIC SAFETY AND LICENSING APPEAL BOARD 
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In the Matter of Docket Nos. 50·443·0L 
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PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) December 6, 1983 

The Appeal Board denies a third motion seeking the recusal or dis
qualification of the Chairman of the Licensing Board. The Appeal Board 
finds that the motion is untimely and further that, as in the earlier recu
sal motions by other parties, the alleged examples of bias neither 
stemmed from sources outside the proceeding nor demonstrated perva
sive bias. 

RULES OF PRACTICE: MOTION FOR RECUSAL (OR 
DISQUALIFICATION) 

Ordinarily, disqualifying bias must stem from an extrajudicial source 
unless there is a demonstration of pervasive bias. Houston Lighting and 
Power Co. (South Texas Project, Units 1 & 2), CLI-82-9, 15 NRC 1363 
(1982). 
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APPEARANCES 

Diane Curran and William S. Jordan, III, Washington, D.C., for the 
New England Coalition on Nuclear Pollution. 

MEMORANDUM AND ORDER 

For yet a third time, we are confronted with a motion under 10 C.F.R. 
§ 2.704(c) seeking the recusal or disqualification of Administrative 
Judge Helen F. Hoyt as Chairman of the Licensing Board in this ope rat- , 
ing license proceeding. The prior two motions were filed on October 7 
and October 28, 1983 by intervenors Seacoast Anti-Pollution League 
(SAPL) and the Attorney General of the Commonwealth of Massachu
setts (Attorney GeneraO, respectively. Judge Hoyt denied both in writ
ten orders entered on November 2 and November 22. On the referral, to ; 
us required by Section 2.704(c), we affirmed those orders. ALAB-748, 
18 NRC 1184 (1983); ALAB-749, 18 NRC 1195 (1983). 

The motion now before us is that of another intervenor in the pro
ceeding - the New England Coalition on Nuclear Pollution (Coalition). 
It was filed on November 23. And, as were the earlier motions of SAPL 
and the Attorney General, it is grounded on the claim that, by her con
duct during the course of the proceeding, Judge Hoyt has demonstrated 
personal bias - or at the least has created an appearance of such bias -
against the intervenors and town representatives participating in the 
proceeding. ' . 

On the date of her receipt of it (November 28), Judge Hoyt summarily 
denied the motion with the observation that the matters addressed there
in had been ruled upon in her previous orders on the other rI!cusal 
motions. In compliance with the Section 2.704(c) mandate, this latest 
order also was referred to us.' We affirm. 

1. The merits ofthe Coalition's motion need not detain us long. The 
substance of every example of asserted bias set forth by the Coalition 
was likewise advanced in one or both of the two recusal motions passed 
upon in ALAB-748 and ALAB-749. The conclusions reached in those 
decisions are therefore equally applicable here. In short, as its 
predecessors, the Coalition's motion must fail because (1) all of the 
cited rulings, conduct or remarks of Judge Hoyt occurred during the 

I A copy of the order is a\lached as Appendix A to this opinion. 
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course of the proceeding; (2) the Commission held in South Texas2 that, 
ordinarily, disqualifying bias must stem from an extrajudicial s~urce; 
and (3) although the requirement of an extrajudicial source migfit not 
obtain in the instance of pervasive bias, the incidents relied upon by the 
movants, whether considered separately or in combination, do not 
demonstrate the existence of such bias. 

Despite its acknowledged familiarity with ALAB-748,3 the Coalition 
does not explicitly ask that either the first or the third of these conclu
sions be reconsidered. It does, however, challenge the correctness of the 
Commission's South Texas ruling with respect to the generally prevailing 
disqualification standard.4 As we observed in response to similar chal
lenges on the part of SAPL and the Attorney General, any criticism of 
that ruling must be addressed to the Commission. ALAB-748, 18 NRC 
at 1188; ALAB-749, 18 NRC at 1200 n.l3.s 

2. In ALAB-749, we also discussed the assertion of the applicants 
and the NRC staff that the Attorney General's October 28 filing of his 
recusal motion was untimely. Without expressly endorsing that claim, 
we noted "our concern that the motion was not filed with any apparent 
sense of urgency." In that connection, we took note of both judicial and 
Commission precedent to the effect that a request for disqualification or 
recusal must be filed promptly once the information or developments 
undergirding the request have come to the fore. Because all of the 
events referred to in the Attorney General's motion had occurred no 
later than the end of August - i.e., at least two months before the 
motion was filed - we expressed the view that the Attorney General 
had not fulfilled that obligation. ALAB-749, 18 NRC at 1198-99. 

Even though it relies on the same alleged manifestations of bias as 
had the Attorney General (or SAPL before him), the Coalition remained 
on the sidelines for several additional weeks before filing its motion. 
(Indeed, as above seen, when that motion reached Judge Hoyt on 
November 28 both she and we had already acted on both the SAPL and 
Attorney General motions.) Further, although in his papers the Attor
ney General offered a partial (albeit unsatisfactory) justification for not 
having moved more expeditiously, there is not a single word of explana-

2 Houston Lighting and Power Co. (South Texas Project. Units 1 &. 2), CLI·82.9, IS NRC 1363 (J982). 
3 See Motion by New England Coalition on Nuclear Pollution for Disqualification of Judge Hoyt 
(November 23,1983) at 29. The motion was, of course, filed before issuance of ALAB·749. 
4/d. at S. 
S In acting upon the SAPL and Attorney General motions, we had before us the responses to them that 
the applicants and the NRC staff filed with Judge Hoyt. In the circumstances, we have treated those reo 
sponses as if they had been directed to the Coalition's motion as well. 
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tion in the Coalition's motion as to the reason for its inertia.6 It thus 
seems a fair inference that the Coalition assumed that it was free to 
await Judge Hoyt's disposition of the previous recusal motions before 
putting in its own oar. 

A canvass of the readily available precedents on the question would 
have, of course, immediately disabused the Coalition of any such 
notion. Beyond that, it might have occurred to the Coalition that the 
motivation underlying its filing of a recusal motion that simply 
rehearsed the assertions made by other parties in prior - and denied -
motions of their own might be misunderstood.7 

In the circumstances, we are persuaded that, apart from its lack of 
legal merit, the Coalition's motion was untimely without any suggested 
or discernible cause. For this further and independent reason, its denial 
by Judge Hoyt must be upheld. 

The November 28, 1983 order of Judge Hoyt is affirmed. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

61n this regard, it is worthy of note that even SAPL felt constrained to deal in its motion with the timeli· 
ness question. SAPL's Motion for Disqualification of Judge Hoyt (October 7,1983) at 24. According to 
SAPL, at the conclusion of the evidentiary hearing at the end of August all of the intervenors were con· 
fronted with an imminent deadline for the submission of contentions on offsite emergency response 
planning issues. That being so, SAPL maintained (and we implicitly agreed), "the five·week delay in 
filing !its] motion is ••• not grounds for waiver of its right to move for disqualification." Needless to 
say, the Coalition's November 23 filing cannot be justified on a like basis. 
7 At the very least, it is not customary for a tribunal to receive motions at well·spaced intervals that 
seek precisely the same relief on essentially the same factual averments. This is so even where, unlike 
here, the motions do not constitute a repetitious attack upon the personal integrity of the tribunal or a 
member thereof. Accordingly, to avoid any possible (albeit erroneous) implication of an unworthy 
purpose, it was incumbent upon the Coalition to explain the timing of its action. On that score, it should 
be observed that, leaving aside its opportunity to file its own motion at a considerably earlier date, the 
Coalition might well have made its views known in reply to the motions filed by SAPL and the Attorney 
General. The Coalition had the same right to respond to those motions as did the applicants and the 
staff but nonetheless remained entirely silent. 
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APPENDIX A 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judge: 

Helen F. Hoyt 

In the Matter of 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) 

Docket Nos. 50-443-0L 
50-444-0L 

(ASLBP No. 82-471-02-0L) 

November 28, 1983 

ORDER 

On November 23, 1983, NECNP filed "Motion by New England Coa
lition on Nuclear Pollution for Disqualification of Judge Hoyt." The 
motion was received by this Judge on November 28, 1983. 

The matters addressed in the subject motion have previously been 
ruled upon by this Judge on two occasions (November 2 and 22, 1983). 
The first ruling was in response to SAPL's motion of October 7, 1983 
and the second was in response to MassAG's motion of October 28, 
1983. 

NECNP's motion is denied. 
The matter is referred to the Atomic Safety and Licensing Appeal 

Board pursuant to 10 C.F.R. § 2.704(c). 

Bethesda, Maryland 

Helen F. Hoyt 
ADMINISTRATIVE JUDG E 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-752 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Docket Nos. STN 50-553 
STN 50-554 

TENNESSEE VALLEY AUTHORITY 
(Phipps Bend Nuclear Plant, 

Units 1 and 2) December 6, 1983 

The Appeal Board grants the applicant's motion to terminate the 
Board's jurisdiction over the single remaining issue pending in this con
struction permit proceeding, based upon the facility's cancellation. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

Parties to appeal board proceedings have an obligation to keep the 
board informed of all significant developments that may bear on deci
sions in the proceeding. Tennessee Valley Authority (Browns Ferry Nucle
ar Plant, Units I, 2 and 3), ALAB-677, 15 NRC 1387, 1388 (1982). 

APPEARANCES 

Herbert S. Sanger, Jr., Lewis E. Wallace, and James F. Burger, 
Knoxville, Tennessee, for the applicant, Tennessee Valley 
Authority. 
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MEMORANDUM AND ORDER 

1. On the authority of our recent Cherokee decision,l we grant the 
applicant's November 30, 1983 motion to terminate the appellate juris· 
diction retained over this construction permit proceeding in ALAB·506.1 

The situation here is identical in all material respects to that in 
Cherokee. The retained jurisdiction was with regard to a single issue: the 
environmental effects associated with the release of radioactive radon 
gas (radon·222) to the atmosphere as a result of the mining and milling 
of uranium for reactor fuel. Although the ultimate Commission determi· 
nation on it has not as yet been reached,l that generic issue has no fur· 
ther importance insofar as the Phipps Bend facility is concerned. This is 
because the applicant has cancelled the facility. 

2. In granting the sought relief, we are constrained to record our con· 
viction that the applicant was extremely tardy in bringing our attention 
to the facility cancellation. Appended to its motion are two letters sent 
by the applicant's Nuclear Licensing Manager to the NRC Director of 
Nuclear Reactor Regulation. The first letter, dated October 26, 1982 -
I.e., more than a year ago - referred to the fact that, as the NRR Direc· 
tor was said to be already aware, "TV A has made a decision to cancel 
... [the] Phipps Bend Nuclear Plant." The letter went on to explain that 
its purpose was to inform the Director that TVA was engaged in discus· 
sions looking to the leasing of portions of the site to a steel company. In 
the second letter, dated February 16, 1983, the official alluded to the 
prior communication "regarding TVA's decision to cancel the Phipps 
Bend Nuclear Plant" and requested the NRR Director to withdraw the 
construction permits that had been previously issued for the facility. En
closed with that letter were copies of a document entitled TVA Cancel/a· 
tion of the Phipps Bend Nuclear Plant (February 1983). The first sentence 
of the introduction to the document stated that the cancellation decision 
had been made on August 25, 1982. 

We were not furnished with copies of either of these letters. Nor were 
we otherwise advised by the applicant (or for that matter by the NRC 
stam of the facility cancellation. Two months ago, however, the cancel
lation came to our attention through a different source. Accordingly, by 
letter of October 19, the Secretary to this Board requested applicant's 
counsel to move promptly to terminate the appellate jurisdiction 

I Duke Power Co. (Cherokee Nuclear Station, Units I, 2 and 3), ALAB-745. 18 NRC 746 (1983). 
28 NRC 533, 550 (I978l. 
l See Cherokee. supra. 18 NRC at 747. 
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retained in ALAB-506. On November 22, nothing having been heard 
from counsel in the meantime, the Secretary wrote to him ~gain. Eight 
days later, the motion was filed. 

Just last year, we had occasion to remind this applicant of its obligation 
to keep us info'rmed of "all significant developments that may bear on 
decisions in pending proceedings." Tennessee Valley Authority (Browns 
Ferry Nuclear Plant, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1388 
(I 982). True enough, the Browns Ferry proceeding was in active litiga
tion when the significant development occurred. But while the fact that, 
in contrast, the proceeding at bar has been dormant for some time might 
explain the failure to have notified us immediately of the Phipps Bend 
cancellation, it cannot justify a fifteen-month delay. Moreover, even 
were it to be assumed that applicant's counsel had forgotten entirely 
about the retained appellate jurisdiction and thus had thought in August 
1982 that the adjudicatory proceeding had already come to an end, the 
question would remain why the Secretary's October 19 letter to him did 
not trigger the prompt action requested therein. . 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 
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Cite as 18 NRC 1321 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·753 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Christine N. Kohl, Chairman 
Dr. W. Reed Johnson 

Howard A. Wilber 

In the Matter of Docket No. 50·382·0L 

LOUISIANA POWER & LIGHT 
COMPANY 

(Waterford Steam Electric Station, 
Unit 3) December 9, 1983 

The Appeal Board in this operating license proceeding denies as not 
now presenting a significant safety concern a motion to reopen the 
record on an issue relating to base mat cracks, denies a second motion to 
reopen on the synergism issue because of a lack of jurisdiction, and, on 
sua sponte review, affirms the Licensing Board's partial initial decision 
on the adequacy of applicant's emergency planning brochure. 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A motion to reopen must satisfy the following three-part test: 

(I) Is the motion timely? (2) Does it address significant safety (or environmental) 
issues? (3) Might a different result have been reached had the newly proffered 
material been considered initially? 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 
1), ALAB-738, 18 NRC 177, 180 (1983), and cases cited. 
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

The proponent of a motion to reopen bears a heavy burden. Kansas 
Gas and Electric Co. (Wolf Creek Generating Station, Unit No. 1), 
ALAB-462, 7 NRC 320, 338 (I 978). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A successful movant must provide with its motion to reopen more 
than bare allegations or simple submission of new contentions. Pacific 
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 
2), CLI-81-S, 13 NRC 361, 363 (1981). Any supporting material should 
be provided with the motion so that the test for reopening can be mean
ingfully applied. 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A party that seeks to raise a new, previously uncontested issue 
through a motion to reopen the record must satisfy both the reopening 
criteria and the late contention criteria set forth in 10 C.F.R. 
§ 2.714(a)(1). Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
PowerPla,nt, Units 1 and 2), CLI-82-39, 16 NRC 1712, 1714-15 (1982). 

RULES OF PRACTICE: SUMMARY DISPOSITION 

A party seeking summary disposition has the burden of proving the 
absence of a material issue of genuine fact; an opposing party's failure to 
respond is thus not necessarily fatal. 

'RULES OF PRACTICE: REOPENING OF PROCEEDINGS 
(BOARD JURISDICTION) 

Appeal boards are without jurisdiction to consider a party's request to 
reopen the reco'rd on an issue specifically addressed in an earlier decision 
that has become administratively final. See Public Service Co. of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-530, 9 
NRC 261, 262 (1979); Public Service Co. of New Hampshire (Seabrook 
Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695-96 (1978). See 
generally Virginia Electric and Power Co. (North Anna Nuclear Power 
Station, Units 1 and 2), ALAB-551, 9 NRC 704 (1979). 

- , 
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

Undocumented newspaper articles on matters with no apparent con
nection to the facility under consideration do not provide a legitimate 
basis on which to make an evidentiary finding or to reopen a record. ' 

TECHNICAL ISSUES DISCUSSED 

Cracking and moisture in concrete. 

APPEARANCES 

Carole H. Burstein, New Orleans, Louisiana, for Joint Intervenors Oys
tershell Alliance and Save our Wetlands, Inc. 

Bruce W. Churchill, Ernest L. Blake, Jr., and Delissa A. Ridgway, 
Washington, D.C., for applicant Louisiana Power & Light 
Company. 

Sherwin E. Turk for the Nuclear Regulatory Commission staff. 

DECISION 

In ALAB-732, 17 NRC 1076 (I 983), we affirmed the Licensing 
Board's November 1982 partial initial decision (LBP-82-100, 16 NRC 
1550, as modified, LBP-82-112, 16 NRC 1901) concerning certain 
emergency planning and synergism contentions in this operating license 
proceeding. Three matters remain for our consideration: sua sponte 
review of the Licensing Board's second partial initial decision 
(LBP-83-27, 17 NRC 949 (1983» on the issue of the adequacy of appli
cant's emergency planning brochure~1 and two motions to reopen the 
record filed with us by Joint Intervenors subsequent to that decision. 
For the reasons set forth below, we deny one motion to reopen, dismiss 
the other for lack of jurisdiction, and affirm LBP-83-27. 

1 Joint Intervenors filed exceptions to LBP-83-27. but failed to brief them. Accordingly. in an unpub
lished order entered August 17. 1983. we dismissed their appeal. As is our practice. however. we under
take here on our own initiative a review of that decision and the underlying record. See Offshore Power 
Systems (Manufacturing License for Floating Nuclear Power Plants). ALAB-689. 16 NRC 887. 890 
(1982). 
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I. 

We recently reiterated the three-part test that a motion to reopen 
must satisfy: 

"(I) Is the motion timely? (2) Does it address significant safety (or environmental) 
issues? (3) Might a different result have been reached had the newly proffered 
material been considered inilial1y?" 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 
0, ALAB-7.38, 18 NRC 177, 180 (198.3), and cases cited. The propo
nent of such a motion thus has a "heavy burden." Kansas Gas and Elec
tric Co. (Wolf Creek Generating Station, Unit No. 1), ALAB-462, 7 
NRC 320, 338 (1978). A successful movant must provide with its 
motion more than "bare allegations or simple submission of new 
contentions." Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), CLI-81-S, 13 NRC 361, 363 (1981). It is 
not enough merely to express a willingness to provide unspecified, addi
tional information in support of the motion at some unknown date in 
the future. Any supporting material should be provided with the motion 
so that the test for reopening can be meaningfully applied. . 

A. Joint Intervenors' first motion to reopen concerns the May 1983 
discovery of hairline cracks in the concrete foundation mat on which the 
Waterford facility rests.2 Joint Intervenors claim that these cracks, and 
the water found seeping through them, "raise fundamental questions 
about the integrity of the plant's design and the effect [they] will have 
on future safe operation" of the facility. Memorandum in Support of 
Motion to Reopen Contention (July 2S, 1983) at 2. Joint Intervenors 
assert that similar cracks were found in 1977 and that it raised this 
matter as an issue through its original contention 22. According to 
movants, the cracks and associated moisture are at odds with the theory 
on which Waterford was designed - i.e., that the facility is to be 
"watertight." In their view, this has serious implications for the public 
safety, raising, for example, the prospect of radioactive material leaking 
down through the cracks and eventually contaminating sources of drink
ing water. 

2 This "basemat" is a rectangular structure of steel-reinforced concrete 380 feet long, 267 feet wide, 
and 12 feet thick. The Reactor Building, Reactor Auxiliary Building, Fuel Handling Building, and 
Component Cooling Water System Structure rest on this concrete "island." Final Safely Analysis 
Report (FSAR) , § 3.4.1. 
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, The focus of our concern here is on the second r'eopening criterion: 
whether Joint Intervenors' motion addresses a significant safety issue.3 
As noted, movants rely principally on a May 28, 1983, article in Gambit 
magazine concerning newly discovered hairline cracks and moisture in 
the foundation mat of the Waterford facility. The article also refers to 
the discovery in 1977 of similar cracking and seepage, and to the ~uppos
edly watertight design of the plant. See Applicant's Answer (September 
30, 1983), Attachment 7. The article alone does not provide a basis for 
reopening the record. It reports certain facts - i.e., the existence of hair
line cracks in 1977 and 1983 - that are not really in dispute, but fails to 
explain their significance vis-a-vis the safe operation of the plant.4 The 
Gambit report, however, does suggest a basis for further inquiry. 

Several such inquiries have been undertaken. In a routine inspection 
conducted in May 1983, NRC inspectors examined the foundation mat 
and found a very small amount of seepage, but no visible cracks. The 

3 Joint Intervenors base their July 25 motion principally on a May 28, 1983, article in Gambit magazine 
that discussed the May 11 discovery of moisture and cracks in the Waterford foundation. Although it 
could reasonably be argued that Joint Intervenors should have filed their motion earlier, no pany really 
disputes that it is timely and therefore satisfies the first of the three reopening criteria. To the extent 
that Joint Intervenors may seek to reopen to litigate the 1977 discovery of cracks in the basemat, 
however, their motion is grossly out of time. . 

In a related vein, applicant argues that, in addition to the three reopening criteria, Joint Intervenors 
must satisfy the five criteria enumerated in 10 C.F.R. § 2.714(a)(1) governing the admissi<ln of late 
contentions. See 10 C.P.R. § 2.714(b). In applicant's view, Joint Intervenors are seeking to raise a new, 
previously uncontested issue. Under PacifIC Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), CLI·82·39, 16 NRC 1712, 1714·15 (1982), Joint Intervenors must therefore fulfill both 
the reopening criteria and the late contention criteria. We agree with applicant's statement of the 
governing precedent, but disagree that Joint Intervenors are raiSing a wholly new and previously uncon· 
tested issue in this proceeding. Their contention 22, as rephrased and admilled by the Licensing Board 
in an unpublished order dated September 12, 1979, read: 

" ." Applicant has failed to discover, acknowledge; report or remedy defects in safety related con· 
crete construction." 

LBP·81-48, 14 NRC 877,880 (1981). Joint Intervenors' then-counsel apparently acknowledged that the 
contention lacked the basis and specificity required by our Rules of Practice. /d. at 878·79. See 10 
C.F.R. § 2.714(b). The Licensing Board nonetheless admitted it, and, due to its very breadth, it encom· 
passes the specific claims of defective concrete construction now before us. Those are the pertinent con· 
siderations for our present purposes - not the Licensing Board's likely error in admitting such a broad 
contention in the first place. 

Moreover, it is no answer that Joint Intervenors "abandoned" contention 22 by not responding to ap
plicant's motion for summary judgment and are therefore estopped from resurrecting it now. As the 
Licensing Board correctly pointed out, the party seeking summary judgment has the burden of proving 
the absence of a material issue of genuine fact; an opposing party's failure to respond is thus not 
necessarily fatal. The latter simply runs a greater risk that the motion will be granted - as it was here. 
See LBP·81-48, supra, 14 NRC at 883. 

In sum, the matter Joint Intervenors now raise is fairly encompassed within its original, albeit overly 
broad, contention 22; accordingly, they are not required to satisfy the five factors set forth in 10 C.F.R. 
§ 2.714 (a)(1). In any event, our determination of the significance of the issue raised by their motion 
(see pp. 1325·28, infra) renders this mailer academic. 
4 Joint Intervenors' and Gambit's discussion of the cracks discovered in 1977 is somewhat misleading. 

They state that applicant reported the cracks to the NRC as a "significant construction deficiency." Joint 
Intervenors' Memorandum at 4; Applicant's Answer, Attachment 7. See 10 C.F.R. § 50.55(e). In fact, 
after evaluating the cracks, applicant informed the NRC that this was not a reportable significant defi· 
ciency In construction. Nor did the NRC issue a notice of violation. See Applicant's Answer at 20, At· 
tachment 5, Attachment 6 (Inspection Repon No. SO·382n7-08 (September 21,1977» at9. 
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inspectors reached no conclusions on the safety implications of the 
matter. Id" Attachment 4 (Inspection Report No. 50-382/83-18 (June 
30, 1983» at'5-6. A special Inquiry Team established to investigate the 
cracking and other matters at Waterford issued a report on July 14, 
1983, in which it recommended that applicant obtain "an ·independent 
engineering evaluation of the common basemat cracking and seepage 
matters." See' Board Notification 83-133 (September 15, 1983), Enclo
sure ("Inquiry Team Report") at 12. Whether in response to this 
report, the Gambit article, Joint Intervenors' motion, or some other 
impetus, applicant requested Harstead Engineering Associates, Inc., to 
perform such a study. 

Applicant has submitted the Harstead Report as an attachment to its 
reply to Joint Intervenors' motion. First, the report addresses the cracks 
themselves. All are so small that they 'can be characterized only as 
"hairline," and the existence of many can be inferred solely from the 
presence of moisture. Harstead Report (September 19, 1983) at 10, 26. 
The report points out that such cracking is expected in reinforced con
crete structures and is generally caused by tensile forces, drying 
shrinkage, thermal gradients, and settlement. Id. at 24.5 According to 
the report, the cracks "[do] not give any evidence at all of any' structural 
distress," and "are of little concern with respect to the structural adequa-
cy of the mat." Id. at 24,25.6 . 

The Harstead Report also analyzes the moisture associated with the 
hairline cracking. It finds a minimal amount of moisture (probably 
ground water) and no evidence of seepage from standing or draining 
water. Id. at'10, 25. Further, the waste management system is adequate 
to eliminate the possibility of any ground water accumulation. Id. at 
11-12. The report also determines that there are not enough chemical 
agents in the moisture present in the cracks to have any corrosive 
effects. Id. at 32. More important, the authors of the report find no evi~ 
de nee of any corrosion of the steel reinforcing bars (rebars). Id. at 34.7 

Any evidence of iron or rust is thought to originate from pipe threading 
or sweepings on the surface of the concrete. Id. at 39-40. The report 
therefore concludes: "there is no evidence of any process which has 
been or could be detrimental to the structural integrity of the foundation 
mat." Id. at 40. 

5 The report notes that although overall settlement of the structure was initially greater than expected. 
it has remained constant since 1979. Harstead Report at 8, 23. 
6 A second report reaches the same conclusion. SI!I! Harstead Report (October 12,1983) 8t20·23. 
7 The report explains that a passivating film forms on the steel rebars through contact with concrete. 

This film protects the rebars from corrosion unless there are extremely high levels of corrosion·inducing 
factors present. The levels of such agents at Waterford are well below that threshold. Harstead Report at 
29·34, Appendix M. 
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Applicant has also submitted the affidavits of two engineers from 
Ebasco Services Incorporated, the architect-engineer of Waterford 3. 
Both are consistent with the Harstead Report. One elaborates on why 
controlled cracking, such as that discovered in 1977 and 1983, is expect
ed and ,necessary for the transfer of tensile loads from the concrete to 
the embedded rebars. Affidavit of Joseph L. Ehasz (September 27, 
1983) at 2, 6-7. See also American Concrete Institute Standard Building 
Code Requirements for Reinforced Concrete, ACI 318-63, § 1508(b) 
and commentary for § 1508. The other affidavit addresses the negligible 
amounts of corrosion-inducing agents in the moisture associated with 
the cracking and concludes that there is no basis for expecting any sig
nificant corrosion. Affidavit of William F. Gundaker (September 27, 
1983). 

The NRC staWs position is generally in accord with that of applicant 
and the Harstead Report.8 The stafT performed an audit of applicant's 
analysis and design of the foundation mat, reviewing both the original 
Ebasco analysis and the recent Harstead Reports. Affidavit of John S. 
Ma (November 28, 1983) at 1-2, 3-7,9 Based on this review and visual 
examination by NRC personnel, the stafT concludes that "the cracks and 
water seepage do not represent a challenge to the structural integrity of 
the foundation basemat." Id. at 3. The stafT considers the methodology 
of applicant's structural design and analysis to be "sufficiently conserva
tive and ... acceptable," even taking account of the discovered 
cracking. Id. at 6. 10 More important, the strength of the basemat itself, 
as well as that of the underlying foundation soils, is considered adequate 
to support the structures above. [d. at 9; Affidavit of Raman Pichumani 
(November 28, 1983) at 3-7. 

The stafT also concludes that the water associated with the cracking 
does not threaten the stability and integrity of the base mat. Affidavit of 
John S. Ma at 7. It agrees with the Harstead Report that this moisture is 
probably ground water that has seeped through joints and cracks. [d. at 
9. See pp. 1328-29 and note 12, infra. It also agrees that the chemical 
composition of the seepage is not likely to cause corrosion of the steel 

8 This position is renected in several affidavits attached to the NRC Starrs Answer to Joint Intervenors' 
Motions to Reopen Contentions 8/9 and 22 (November 28, 1983). 
91n addition, the staff solicited and received more detailed information from applicant on a number of 

areas. Affidavit of John S. Ma at 2, Attachments 1 and 2. 
10 The September 19 Harstead Report (at 24·25) did not identify a particular source of the cracking. The 
staff, however, believes the cracking discovered in 1983 is the result of "tensile stresses generated by 
nexure, torsion, and punching·induced shear stress, as a result of the weight of the structures (the dead 
load) and their location on top of the mat." Affidavit of John S, Ma at 7. On the other hand, the 1977 
cracks apparently were caused by soil settlement. Id. at 7·9. The staff agrees with applicant (see note 5, 
supra) that there has been no significant settlement since 1979. Id. at 9; Affidavit of Raman Pichumani 
(November 28, 1983) at 5, 7. 
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rebars. Affidavit of John S. Ma at 10. But despite its overall favorable 
evaluation of the strength and adequacy of the foundation mat, the staff 
points out that "significant changes in loads or environmental conditions 
over the course of time" could affect its current conclusions. Id. at 3. 
The staff will thus require applicant to establish a surveillance program 
to assure the continuing integrity of the foundation mat. Id. at 3, 10-11; 
Affidavit of Raman Pichumani at 7-8. 

The Harstead Reports and the affidavits submitted by both the staff 
and applicant convince us that the cracking and related moisture do not 
now present a significant safety concern respecting the integrity of the 
foundation mat at Waterford 3. 11 We agree with the staff, however, as to 
the desirability of a surveillance program to assure the continued validity 
of this conclusion. We also believe that the continued integrity of the 
foundation mat is so important to safety that we urge the staff to require 
the formal incorporation of a surveillance program into applicant's 
technical specifications. See Portland General Electric Co. (Trojan Nuclear 
Plant), ALAB-531, 9 NRC 263, 273 (979). 

Because of our conclusion of no present safety significance of the 
cracks and moisture in the basemat, it follows that a different ultimate 
result could not have been reached by the Licensing Board had Joint In
tervenors' claims been presented to it during the hearing. Reopening of 
the record for further consideration of this matter thus is not warranted, 
and the motion is denied. . 

Notwithstanding our unequivocal conclusion, on the basis of the infor
mation submitted to us, that the cracking and moisture in the Waterford 
basemat have no safety significance, we have one further observation., 
Both the staff's Safety Evaluation Report (SER) and applicant's Final 
Safety Analysis Report (FSAR) use the term "watertight" when refer
ring to the foundation mat and the structures resting on it. See SER, 
NUREG-0787 (July 1981), § 3.4.1; FSAR, § 3.4.1. It is not clear, 
however, whether it is the basemat and specified structures that are to. 
be watertight or just the passageways into and out of. those structures. 
Nor is it apparent what is meant by watertight - a perfect barrier against 
water intrusion of all sorts, or something less. See, e.g., Affidavit of 
Joseph L. Ehasz at 4.12 A further inconsistency arises from the fact that 

11 As for Joint Intervenors' concern about possible contamination of drinking water, this does not 
appear possible at Waterford 3. The common foundation mat is below the natural water table. Thus, 
ground water exerts hydrostatic pressure upward, under the foundation mat, precluding the downward 
filtering of contaminated water through the mat. Se~ FSAR, §§ 2.4.13.3, 2.5.4.11; Harstead Report at 
25; Affidavit of Raymond o. Gonzales (November 28, 1983) at 2-3. 
12 A related question arises from Dr. Ma's affidavit. He states that "hlhe water seepage ••• appears to 
be due to the absence of waterproofing membranes under and around the mat." Affidavit of John S. Ma 
at 9. Se~ a/so {d .• Attachment 2, Attachment at 6. The staff fails to explain, however, whether such 
waterproofing is or should be required in the plant design. 
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the facility is designed to an ACI standard that assumes a certain 
amount of cracking. See SER, § 3.8.5; ACI 318-63, § 1508(b). Where 
there is cracking, it is reasonable to infer the presence of moisture, par
ticularly in an environment like that in which Waterford is situated. 
And, as we have seen, moisture is in fact present in the Waterford base
mat cracks. We thus assume that the inconsistencies arising from the 
various references to the foundation mat as watertight are only semantic 
or inadvertent;13 and that it is only the passageways to and from certain 
structures housing safety-related equipment - not the foundation mat 
itself - that are intended to be truly watertight, as that term is ordinarily 
understood. If our assumptions are correct, applicant should amend its 
FSAR accordingly. See generally 10 C.F.R. §§ 50.34(b), 50.59. If our as
sumptions are not correct, however, we expect applicant and the staff to 
advise us of that fact promptly. 

B. Joint Intervenors' second motion seeks "to reopen Contention 
8/9 with respect to Synergism." That contention alleged: 

Applicant failed to properly evaluate the cumulative and/or synergistic effects of low 
level radiation with environmental pollutants, known or suspected to be 
carcinogens. 

In ALAB-732, supra, we concluded that the great weight of the evidence 
refuted Joint Intervenors' claim that radioactive releases from Waterford 
3 would react synergistically with the chemical pollutants of the lower 
Mississippi River area, causing higher levels of cancer than would be ex
pected ordinarily. Specifically, we found that (1) the radiation dose esti
mates projected for Waterford were properly derived and are 
conservative; (2) a synergistic effect between these low radiation doses 
and chemical agents has not been scientifically demonstrated and is con
sidered very unlikely; and (3) even if synergism were to occur at this 
level, the additional dose from Waterford is so low (especially compared 
to natural background radiation) that it is exceedingly unlikely to cause 
any measurable enhancement in preexisting effects. 17 NRC at 1083-90. 

By letter dated September 14, 1983, the Secretary of the Commission 
informed the parties that the Commission had declined to review 
ALAB-732, and that our decision had become final agency action on 
September 7. Accordingly, we agree with the staff and applicant that this 
Appeal Board is without jurisdiction to consider Joint Intervenors' re
quest to reopen contention 8/9 - a matter specifically addressed in an 

13 We reiterate that the cracking and moisture in the foundation mat have been shown to be without 
safety significance. 
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earlier decision that is now administratively final. See Public Service Co. 
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), 
ALAB-530, 9 NRC 261, 262 (1979); Public Service Co. of New Hampshire 
(Seabrook Station, Units 1 and 2), ALAB-S13, 8 NRC 694, 695-96 
(1978).14 

Even if we still did have jurisdiction over this matter, we would 
nevertheless be compelled to deny the motion as totally unsub
stantiated. ls In support of their motion to reopen the record on 
synergism, Joint Intervenors supply only an article from the October 3r, 
1983, edition of The Times Picayune/The States-Item. The article reports 
on an English television documentary about "[a]larming levels of leuke
mia and cancer ... found in children who live near a nuclear power 
plant [Windscale] in northwestern England." It contains not a single 
reference to a synergistic relationship between low levels of radiation 
and chemical pollutants and a possible link to the reportedly higher 
cancer levels. Moreover, Joint Intervenors themselves offer no such 
hypothesis. 16 

We also note in passing that it is extremely unlikely that there could 
be any plausible connection between Windscale and Waterford because 
of the numerous major design differences in the two facilities. First, 
Windscale (which is no longer in operation) was a plutonium-production 
reactor;17 Waterford is a power reactor. Second, Windscale was air
cooled/graphite-moderated; Waterford is water-cooled/water-moderated. 
Third, and perhaps most significant, Windscale had an "open cycle" 
reactor cooling system - i.e., primary coolant air entered the reactor, 

14 Neither applicant nor the staff addressed whether we have jurisdiction to rule on Ioint Intervenors' 
motion to reopen contention 22. Nonetheless, we conclude that we do. At the time that motion was 
filed, we had not yet wholly terminated our review of that part of the proceeding not specifically addressed 
in ALAB·732. In other words, had we alreadY completed our review of the Licensing Board's second 
partial initial decision at the time Ioint Intervenors filed their motion to reopen on the cracked slab 
issue, we would have lacked jurisdiction and would have been obliged to refer the motion to the 
Commission. See generally Virginia Electric and Power Co. (North Anna Nuclear Power Station, Unita 1 
and 2), ALAB·SS1, 9 NRC 704 (1979). 
IS Thus. because of the complete lack of basis for the motion (as discussed below), we decline to refer it 
• .0 the Director ofNRR - the course we took in Marble Hill, supra, 9 NRC at 262. 
161n ALAB·732, we criticized Ioint Intervenors' similar reliance on undocumented newspaper articles 
on subjects with no ostensible connection to the Waterford facility. See 17 NRC at 1089. Such material 
simply does not provide a legitimate basis on which we can make an evidentiary finding or reopen a 
record. 
17 We assume that this is the Windscale reactor to which the newspaper article refers. There was, 
however, another unit also referred to as Windscale, a small carbon dioxide-cooledlgraphite·moderated 
commercial power reactor that operated from 1963 to 1981. See IV International Atomic Energy Agency 
Directory 0/ Nuclear Reactors 227·32 (1962); 28 Nue/ear Engineering International No. 348 at 13 
(November 1983). Our belief of an unlikely connection between Windscale and Waterford is unaffected 
by whichever reactor the newspaper article intended. 
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cooled the core and moderator, and was discharged directly to the atmos
phere through a 400-foot stack;18 Waterford has a closed-loop cooling 
system with many barriers (including a containment) between the core 
and the outside environment. Fourth, Windscale was based on the state
of-the-art design or'the 1950s; Waterford's design and more sOphisticat
ed instrumentation reflect the experience and technological advances of 
the past 30 years. See 26 Nuclear News No. 14 at 116-17 (November 
1983); 15 Nucleonics No. 11 at 130, 204-05 (November 1957); FSAR 
§§ 1.0, 1.2, 5.1; Final Environmental Statement (FES), NUREG-0779 
(September 1981), § 5.9.2.4. 

II. 

In LBP-83-27, supra, 17 NRC 949, the Licensing Board completed its 
consideration of this proceeding and authorized the Director of Nuclear 
Reactor Regulation to issue an operating license to applicant for Water
ford 3. In so doing, the Board concluded that applicant's emergency plan
ning brochure is adequate to provide necessary information to the public 
concerning possible actions in the event of an emergency at Waterford 
3. The brochure underwent substantial revisions from its original 
conception, due largely to the constructive criticism of Joint 
Intervenors. The Board below thoroughly reviewed the brochure itself 
and the large record developed on it. Although we may not fully agree 
with each and every discrete finding of the Board; we find its decision to 
be well reasoned and supported by the evidence. See note 1, supra. The 
entire issue of emergency planning for Waterford has now been exhaus
tively addressed (see LBP-82-100, supra, 16 NRC at 1560-68, 1574-89, 
as modified, 16 NRC 1901 (1982), affd, ALAB-732, supra, 17 NRC at 
1093-1110), and we see no error warranting corrective action. We there
fore affirm LBP-83-27. 

Joint Intervenors' motion to reopen contention 22 is denied. Joint In
tervenors' motion to reopen contention 8/9 is dismissed for lack of 

J8 We note that in October 1957 a major fire occurred in the Windscale reactor core itself. As a result, a 
significant amount of radioactive fission products (mostly iodine) was released directly into the 
countryside. See Atomic Energy Office, "Accident at Windscale No.1 Pile on 10th October, 1957," pre
sented to Parliament by the Prime Minister by Command of Her Majesty (November 1957); Final Envi
ronmental Statement (FES), NUREG-0779 (September 1981), § 5.9.2.3. 
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jurisdiction. The Licensing Board's second partial initial decision 
(LBP-83-27) is affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

c. Jean Shoemaker 
Secretary to the 

Appeal Board 
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Cite as 18 NRC 1333 (1983) . 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·754 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, Chairman 
Gary J. Edles 

Dr. Reginald L. Gotchy 

In the Matter of Docket No. STN 50·483·0L 

UNION ELECTRIC COMPANY 
(Callaway Plant, Unit 1) December 9, 1983 

The Appeal Board affirms on sua sponte review the Licensing Board's 
second partial initial decision in this operating license proceeding which 
accepted the State of Missouri's determination that ·the distribution of 
potassium iodide and instructions for its use is not necessary for ade
quate emergency planning. 

EMERGENCY PLANNING: GENERAL REQUIREMENTS 

The NRC's emergency planning regulations require that a range of 
protective actions be developed for the public in the area surrounding a 
nuclear power plant. See 10 C.F.R. § 50.47 (b) (10). 

EMERGENCY PLANS: CONTENT (USE OF 
RADIOPROTECTIVE DRUGS) 

There is no express mandate under emergency planning regulations 
that protective action include the use of radioprotective drugs. [d. and 
NUREG-0654, FEMA-REP-l, Rev. 1. 
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EMERGENCY PLANS: FEMA VIEWS 

Generally, the Commission bases its decision regarding the adequacy 
of emergency plans on a review of the findings and determinations made 
by the Federal Emergency Management Agency (FEMA). 10 C.F.R. 
§ 50.47(a)(2). 

DECISION 

On October 31, 1983, the Licensing Board issued its second and 
final - partial initial decision in this operating license proceeding. 
LBP-83-71, 18 NRC 1105.1 No exceptions to that decision were filed. 
Accordingly, as is customary in such circumstances, we have reviewed it 
on our own initiative. That review has disclosed no error necessitating 
corrective action. 

At issue in this phase of the case were two related contentions of inter
venor John Reed. First, according to Mr. Reed, the radioprotective drug 
potassium iodide (KI) should be issued to members of the general 
public living near the Callaway plant as part of the local emergency re
sponse plan. Second, emergency information provided by state or local 
governments to the general public should include instructions regarding 
the use of KI for thyroid protection if prolonged sheltering becomes 
necessary in the event of an accident. 

The NRC's emergency planning regulations require that a range of 
protective actions be developed for the public in the area surrounding a 
nuclear power plant.2 Neither those regulations hor NUREG-0654 
(which is a document designed to provide guidance and criteria for the 
development of radiological emergency plans) expressly mandates that 
such protective actions include the use of radioprotective drugs.3 Gener
ally speaking, the Commission bases its decision regarding the adequacy 

1 The Licensing Board had earlier issued a partial initial decision resolving, in favor of the applicant, a 
number of issues relating to quality assurance which had been litigated by the Joint Intervenors, Coali· 
tion for the Environment. St. Louis Region; Missourians for Safe Energy; and the Crawdad Alliance. 
LBP-82-109, 16 NRC 1826 (1982). We affirmed the Board's decision in ALAB-740, 18 NRC 343 
(\983), petition for reconsideration denied. ALAB-750, 18 NRC 1205 (1983). as modified. ALAB.750A. 
18 NRC 1220 (1983). 
2 See 10 C.F.R. § SO.47(b)(tO). 
J NUREG·0654. FEMA·REP.t. Rev. 1. is the current version of a document entitled "Criteria for 
Preparation and Evaluation of RadiOlogical Emergency Response Plans and Preparedness in Support of 
Nuclear Power Plants," preparedjoinUy in 1980 by the NRC slalTand the Federal Emergency Manage· 
ment Agency. It is incorporated by reference into Regulatory Guide 1.101. "Emergency Planning and 
Preparedness for Nuclear Power Reactors," Rev. No.2 (Oct. 1981). 
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of emergency plans on a review of findings and determinations made by 
the Federal Emergency Management Agency (FEMA), which is re
sponsible for reviewing ofTsite emergency plans.4 In turn, FEMA leaves 
to state governments the decision regarding the distribution of KI. A 
FEMA interim policy guidance statement on the use of potassium 
iodide, dated December 1, 1982, indicates: 

Each state has a responsibility for formulating guidance to define if and when potas
sium iodide is used as a thyroid blocking agent for emergency workers, institutional
ized persons, and the generaL public. Where States elect not to include KI in their 
preparedness posture either for emergency workers or institutionalized persons, the 
plans should state under whose authority the decision was made and the rationale 
for the decision.s 

Similarly, the Federal Radiological Preparedness Coordinating 
Committee, which is comprised of representatives of numerous Federal 
agencies, including FEMA, the NRC, and the Environmental Protection 
Agency, states: 

It is recognized that the decision to use KI for thyroid blocking to protect the health 
and safety resides with the State and local health authorities. Therefore, with the ex
ception of the NRC licensee's personnel located on-site during the accident, the de
cision for use of KI during an actual emergency by all other individuals for whom 
the use of KI is recommended are the responsibility of those authorities. In 
addition, because the factors bearing on the desirability of stockpiling and distribut
ing KI for thyroidal blocking of the general population within the Emergency Plan
ning Zone for the Plume Exposure Pathway depend heavily on local conditions, this 
matter is a decision for State and local authorities to make.6 

The Callaway facility is located in Missouri. That. State will make KI 
available to emergency workers and persons for whom evacuation would 
not be feasible, but it has decided not to distribute it to the general 
public. Based on its review of the evidentiary record and existing Com
mission policy and precedent, the Licensing Board concluded that that 
decision should be accepted. In this connection, the Board noted that 
the issue of KI distribution has been litigated in several other licensing 
proceedings and that "state policies against ... distribution lto the 
general public] have not been found contrary to requirements for provid
ing adequate protective measures for emergency planning purposes."7 

410 C.F.R. § 50.47(a)(2). 
S See testimony of Marlee Carroll, Community Planner, Technological Hazards Branch, Natural and 
Technological Hazards Division, FEMA-Region Vll, fol. Tr. 2366, at 2-3. 
61d. at 4-5. 
7 LBP-83-71, supra. 18 NRC at 1109. 

1335 



The Board also found that, as called for in the Missouri response plans, 
instructions to the public on in-house sheltering are adequate despite 
the lack of information on KI.B ~ 

We see no reason to disturb the Board's determinations. Accordingly, 
LBP-83-71 is affirmed. 

It is so ORDERED. 

Bid. at 1112. 1116. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary ,to the 

Appeal Board 
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Cite as 18 NRC 1337 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·755 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Administrative Judges: 

Gary J. Edles, Chairman 
Dr. W. Reed Johnson 

Howard A. Wilber 

UNITED STATES DEPARTMENT 
OF ENERGY 

PROJECT MANAGEMENT CORPORATION 
TENNESSEE VALLEY AUTHORITY 
(Clinch River Breeder Reactor' 

Plant) . 

Docket No. 50·537·CP 

December 15, 1983 

After the discontinuance of funding for this facility by Congress, the 
Appeal Board in. this construction permit proceeding, upon motion of 
the intervenors, terminates as moot all appellate proceedings and vacates 
the Licensing Board partial initial decision paving the way for issuance 
of a limited work authorization (L W A). Revocation of the L W A is left 
to the Licensing Board to determine what conditions, if any, are needed 
to ameliorate the environmental impacts of site preparation activities. 

CONSTRUCTION PERMIT PROCEEDINGS: TERMINATION 

Appeal boards traditionally terminate their proceedings on the ground 
of mootness and vacate the decisions under review when a project is 
cancelled. Boston Edison Co. (Pilgrim Nuclear Power Station, Unit 2), 
ALAB·656, 14 NRC 965 (1981); Rochester Gas and Electric Corp. 
(Sterling Power Project, Nuclear Unit No. 1), ALAB-596, 11 NRC 867 
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(1980). Cf, Puget Sound Po'wer and Light Co. (Skagit Nuclear Power 
Project, Units 1 and 2), CLI-80-34, 12 NRC 407 (1980). 

", 

ORDER 

We have before us an appeal by the Natural Resources Defense Coun
cil and the Sierra Club (Intervenors) from the Licensing Board's Febru
ary 28, 1983, partial initial decision paving the way for issuance of a 
limited work authorization (L W A) for the Clinch River Breeder Reactor 
Plant.. Briefs have been filed and oral argument was held on September 
28, 1983} . 

On November 23, 1983, the Inte'rvenors filed a motion to terminate 
the appellate proceedings, vacate the partial initial decision, and author
ize revocation of the limited work authorization. They observe that Con
gress has declined to appropriate additional funds for Clinch River so 
that the project has been effectively terminated. They contend that all 
appellate proceedings are therefore moot. Neither the applicants ,nor the 
NRC staff objects to the grant of the Intervenors' motion'to terminate 
the proceedings and vacate the initial decision. The applicants, however, 
believe that, in view of the NRR Director's authority under the Com
mission's regulations, "there is simply no need for the Appeal Board to 
authorize the Director to revoke the LW A."3 On the other hand, the 
NRC staff argues that, in order to ensure appropriate site redress, any 
directive to revoke the outstanding LW A should be issued by the 
Licensing Board as part of its dismissal of the construction permit 
application. : " ~' , , , 
, We grant the' motion insofar as it requests termination' 'of appellate 

proceedings and vacation of the Licensirig Board's p'adial initial 
d~cision. We' traditionally terminate appellate- proceedings on the 

• See LBP.83-8, 17 NRC 158, 
21n ALAB-72I, 17 NRC 539 (1983), we denied a request for a stay of the Licensing Board's decision, 
The Commission made the Licensing Board's decision immediately effective in an unpublished order of 
May 5, 1983, and the Office of Nuclear Reactor Regulation issued the LWA on May 19, 1983. As a 
practical maller, most of the site preparation activities authorized by the LW A have already been 
completed under an exemption granted by the Commission in August 1982. See CLI-82-23, 16 NRC 
412. The exemption was challenged in court and ,the Commission's decision was reversed and 
remanded. NRDC v. NRC. 695 F.2d 623 (D.C. Cir. 1982). Site preparation activities went forward, 
however, because the court declined to stay the Commission's exemption decision. The Commission 
reaffirmed the grant of the exemption in an opinion issued on January 6. 1983. See CLI-83.I,.17 
NRC 1. , , 
J Applicants' Response to Motion of Intervenors to Terminate the Appeal Proceedings, Vacate Partial 
Initial Decision, and Authorize Revocation of Limited Work Authorization (December 5,1983) at 3. 
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grouridsof mootness when a project is cancelled. Boston Edison Co. 
(Pilgrim Nuclear Power Station, Unit 2), ALAB-656, 14 NRC 965 
(1981); Rochester Gas and Electric Corp. (Sterling Power Project, Nuclear 
Unit No. 1), ALAB-596,l1 NRC 867 (1980). Cf. Puget Sound Power 
and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), CLI-80-34, 
12 NRC 407 (1980). Termination of appellate proceedings for mootness 
is accompanied by vacation of the decision under review. Sterling, supra. 
In light of the termination of the Clinch River project, grant of the Inter
venors' request to terminate the appellate proceeding and vacate the ini
tial decision is warranted. 

We agree with the staff, however, that the issue of revocation of the 
L W A is better left to the Licensing Board, which still retains jurisdiction 
over the application for a construction permit. We anticipate that the 
Board will determine if any conditions to ameliorate the environmental 
impacts of the site preparation activities are needed.4 

. LBP-83-8, Ii NRC 158 (983), is vacated on the ground of 
mootness; "appellate proceedings are terminated. In all other respects, the 
Intervenors' motion is denied. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the' 

Appeal Board 

4 See ~ener(J11y Toledo Edls~nCo.· (Davi;.Be~ Nuciear Power Station, Units 2 and 3), ALAB-622, 12 
NRC 667 (1980) and ALAB-652, 14 NRC 627 (1981). We have ordered the revocation of outstanding 
authorizations where, unlike the instant case, the Licensing Board no longer had jurisdiction over any 
portion of the proceeding. See; e.g., Long Island Lighting Co. (Jamesport Nuclear Power Station, Units I 
and 2), ALAB-628; \3 NRC 24, 25 (\981); Sterling, supra. ' . 
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Cite as 18 NRC 1340 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

• ALAB·756 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Thomas S. Moore, Chairman 
Dr. John H. Buck 

Dr. W. Reed Johnson 

In the Matter of 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, Units 1 and 2) 

Docket Nos. 50·275·0L 
50·323·0L 

December 19, 1983 

The Appeal Board sets out the reasons for its earlier order denying the 
motions of the intervenors and the Governor of California to reopen the 
record on the issue of construction quality assurance in this operating 
license proceeding. 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

Proponents of a motion to reopen the record in a licensing proceeding 
carry a heavy burden. Kansas Gas and Electric Co. (Wolf Creek Generat
ing Station, Unit No. 1), ALAB-462, 7 NRC 320,338 (1978). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

A motion to reopen the record in an operating license proceeding, to 
succeed, must be timely presented, addressed to a significant safety or 
environmental issue and must establish that a different result would 
have been reached initially had the material submitted in support of the 
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motion'tieen considered. Vermont Yankee Nuclear Power Corp. (Vermont 
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973); 
Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), 
ALAB-291, 2 NRC 404,409 (1975); Northern Indiana Public Service Co. 
(Bailly Generating Station, Nuclear-O, ALAB-227, 8 AEC 416, 418 
(974). See also Pacific Gas and Electric Co. (Diablo Canyon Nuclear 
Power Plant~' Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980). 

OPERATING LICENSE: HEALTH AND SAFETY STANDARD 

Perfection in plant construction and the facility construction quality 
assurance program is not a precondition for a license under either the 
Atomic Energy Act or the Commission's regulations. What is.required 
instead is reasonable assurance that the plant, as built, is able to and will 
be operated without endangering the public health and safety. 42 U.S.C. 
2133 (d) , 2232(a); 10 C.F.R. 50.57(a) (3) (0; Power Reactor Development 
Co. ,v. International Union, 367 U.S. 396, 407 (961); Maine Yankee 
Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 
AEC 1003, 1004 (1973), a/fd sub nom. Citizens/or Safe Power v. NRC, 
524 F.2d 1291 (D.C. Cir. 1975). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS . . .:~ 
To determine what constitutes a "significant safety issue" for reopen

ing motions predicated on alleged deficiencies in an applicant's construc
tion quality assurance program, the new evidence must establish either 
that uncorrected construction errors endanger safe plant operation, or 
that there has been a breakdown of the quality assurance program suffi
cient'to raise legitimate doubt as to the plant's capability of being operat
ed safely. See Union Electric Co. (Callaway Plant, Unit 0, ALAB-740, 
18 NRC 343, 346 (l983~. . 

, t:' 

APPEARANCES 

Joel R. Reynolds, John R. Phillips and Eric Havian, Los Angeles, 
California, and David S. Fleischaker, Oklahoma City, 
Oklahoma, for" the San Luis Obispo Mothers for Peace, et al., 
joint intervenors .. 

John K. Van DeKamp, Attorney General of the State of California, 
Andrea Sheridan Ordin, Michael J. Strumwasser, Susan L. 
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Durbin and Peter H. Kaufman, Los Angeles, California, for 
George Deukmejian, Governor of the State of California. ' 

." 
Robert Ohlbach, Philip A. Crane, Jr., and Richard E. Locke, San 

Francisco, California, and Arthur C. Gehr and Bruce Norton, 
Phoenix, Arizona, for Pacific Gas and Electric Company, 
applicant. 

Lawrence J. Chandler and Henry J. McGurren, for the Nuclear 
. Regulatory Commission statT. 

MEMORANDUM AND ORDER 

We are faced with the question whether the record ·in this operating 
license proceeding should be reopened to consider new evidence on the 
alleged inadequacy of the construction quality assurance program utilized 
by the Pacific Gas and Electric Company in the construction of the 
Diablo Canyon facility. In our unpublished order of October 24, 1983 
we answered that question in the negative. The reasons for our decision 
are detailed below. 

I 

Citing the discovery of significant new evidence of deficiencies in the 
Diablo Canyon consiruction quality assurance program, the joint interve
nors moved on May 10, 1983 to reopen the record in this proceeding. I 
Shortly thereafter, on May 18, 1983, the Governor of the State of Cali
fOfllia filed a similar motion to reopen the record. These motions fol
lowed in the wake of earlier ones by the joint intervenors and the Gover
nor to reopen the record on all aspects of quality assurance (i.e., design 
and construction) for the Diablo Canyon plant. Although the applicant 
and the NRC statT initially opposed the prior motions in their entirety, 

I The joint intervenors' motion also seeks vacation of the Licensing Board's summary findings on the 
adequacy of the Diablo Canyon construction quality assurance program contained in the Board's July 
17,1981 partial initial decision authorizing fuel loading and low' power testing. and revocation of the low 
power license issued pursuant to that authorization. See LBP-81-21, 14 NRC 107 (1981). In ALAB-728, 
17 NRC 777 (1983), we affirmed the authorization for fuel loading and low power testing. That decision 
also contains a recitation of the recent history of this proceeding. Because the joint intervenors' supple. 
mental requests necessarily are dependent on the outcome of the reopening question, they also are 
denied. 
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they subsequently conceded that the motions met the adjudicatory stand
ards for reopening the record on the design phase of the quality assur
ance program. We agreed and ordered the proceeding reopened on the 
issue of design quality assurance but declined to rule at that time on the 
construction quality assurance issue because of the procedural posture 
of the case.2 

Following the filing of the new motions concerning the latter issue, 
the applicant and staff continued vigorously to oppose any reopening of 
the record on the issue of construction quality assurance. They both 
filed extensive responses to the May 1983 motions, accompanied by 
numerous affidavits and other supporting documents, setting forth 'the 
reasons and the factual bases for their opposition. By our leave,J both 
the joint intervenors and the Governor filed replies to those responses. 

Owing to the voluminous filings and the number of unanswered ques
tions we had concerning the exact nature and significance of the new 

,evidence, we set the motions for hearing so that these questions could 
be more fully explored.4 Further, because of the importance of quality 
,assurance in the Commission's scheme for regulating the construction 
of nuclear power plantsS and our desire to be as informed as possible on 
the factual claims of the parties, we allowed I1lovants to supplement 
their previous filings with any new evidence not already submitted.6 

Commencing on July 19, 1983, a four-day hearing on the motions was 
held near the plant's site at San Luis Obispo, California, where the par
ties were afforded an opportunity to cross-examine each other's affiants, 

The joint intervenors and the Governor advance a number of argu
ments in support of their motions to reopen. In general, they follow four 
lines: (1) errors in the applicant's design quality assurance program 
suggest the existence of errors in the construction quality assurance 
program; (2) newly found deficiencies in the construction quality assur
ance programs of several of the applicant's contractors indicate that fu.r
ther quality assurance program errors, as well as construction errors, 
exist; (3) the applicant's alleged lack of commitment to implement the 
Commission's quality assurance regulations confirms the existence of 
flaws in the applicant's construction quality assurance program; and (4) 
the extensive nature and rapid pace of recent modification work 'follow-

2 See Memorandum and Order or Apri121, 1983 (unpublished), 
JSee Order or June 7,1983 (unpublished). Under 10 C.F.R. 2.730(c), a moving party has no right to 

reply to a response to a motion. 
4 See Order or June 28,1983 (unpublished), 
S See. e.g .• Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 

ALAB.124, 6 AEC 358, 361·62 (1973), 
6 See Order or June 28, 1983, supra. 
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ing the discovery of design errors at the plant s~ggest,the need to moni
tor the present construction quality assurance program. We consider 
these arguments below. 

II 

The pro'ponents of a motion to reopen the record in a licensing pro
ceeding carry "a heavy burden." Kansas Gas and Electric 'Co. (Wolf 
Creek Generating'Station, Unit No. 1), ALAB-462, 7 NRC 320, 338 
(1978). To prevail, ' , : ' " '-

Itlhe motion must be both timely presented and addressed to a significant safety or : 
environmental issue. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nucle- I 

ar Power Station),' ALAB·138, 6 AEC 520, 523 (1973); •.. Georgia Power Co. 
(Alvin W. VogUe Nuclear Plant, Units 1 and 2), ALAB·291, 2 NRC 404, 409 
(975). Beyond that, it must be established that "a different result would have been. 
reached initially had [the material submitted in support of the motion] been'" 

"considered." Northern Indiana Public Service Co. (Bailly Generating Station, 
Nuclear-I), ALAB·227, 8 AEC 416, 418 (1974). . 

/d. See 'also Pacific Gas and Electric Co. (Diablo Canyon Nuc]ear Power 
Plant, Units 1 and 2) ~ ALAB-598,l1 NRC 876, 879 (1980). All parties 
agree that this tripartite test controls our decision. 

Although the timeliness of the May 1983 motions is not in dispute, 
the applicant contests the assertions of the joint intervenors and the 
Governor that the new evidence establishes a significant safety issue 
and, that had the evidence previously been known, a different result 
would have been reached. For its part, the staff rests its opposition on 
the "significant safety issue" criterion. We turn, therefore, to, the 
second prong of the Woif Creek standard. Because we conclude that the 
new evidence presented by the joint intervenors and the Governor lacks 
the requisite safety significance on the issue of construction quality 
assurance, we reach no other question. 

To determine what constitutes a "significant safety issue" for motions 
predicated on alleged deficiencies in the applicant's construction quality 
assurance program, we need to bear in mind the enormous size and com
plexity of this nuclear power plant. The Diablo Canyon facility has been 
under construction since 19687 and has entailed costs running into the 
billions of dollars. Its construction has required millions of hours of 
work by thousands of workers with vast ranges of differing skills. By 

7 The construction permits were issued for Units 1 and 2 on April 23, 1968 and December 9, 1970, 
respectively. . 
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virtue of the sheer size and complexity of the plant, it is inevitable that 
errors will occur in the course of construction. Although a program of 
construction quality assurance is specifically designed to catch construc
tion errors, it is unreasonable to expect the program to uncover all 
errors. In short, perfection in plant construction and the facility construc
tion quality assurance program is not a precondition for a license under 
either the Atomic Energy Act or the Commission's regulations. What is 
required instead is reasonable assurance that the plant, as built, can and 
will be operated without endangering the public health and safety. 42 
U.S.C. 2133(d), 2232(a); 10 C.F.R. 50.57(a)(3)(O; Power Reactor Devel
opment Co. v. International Union, 367 U.S. 396, 407 (1961); Maine 
Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), 
ALAB-161, 6 AEC 1003, 1004 (1973), affd sub nom. Citizens for Safe 
Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1975). 

It is in this context that the movants' evidence of alleged quality assur
ance deficiencies must be addressed. In order for new evidence to raise a 
"significant safety issue" for purposes of reopening the record, it must 
establish either that uncorrected construction errors endanger safe plant 
operation, or that there has been a breakdown of the quality assurance 
program sufficient to raise legitimate doubt as to the plant's capability of 
being operated safely. See Union Electric Co. (Callaway Plant, Unit 1), 
ALAB-740, 18 NRC 343, 346 (1983).8 

III 

A. The joint 'intervenors and the Governor argue that the existence 
of deficiencies in the design quality assurance program not only justifies 
reopening on that issue (as has already been ordered), but requires 
reopening on construction quality assurance matters as well. They assert 
that the correspondence of several of the same factors that led to inade
quacies in the design aspects of the quality assurance program compels 
an inference that the applicant's construction quality assurance program 
for the plant was also deficient. Specifically, they point to the same top 

8 As noted earlier, the Governor concedes the applicability of the WolfCruk criteria for reopening the 
hearing record. But the Governor, relying on a statement contained in V~rmont Yank~~ Nuclear Po~r 
Corp. (Vermont Yankee Nuclear Power Station), ALAB·138, 6 AEC 520, 523·24 (1973), claims that 
his reopening motion must be granted if he has timely presented newly discovered evidence addressed 
to a significant safety Issue and the moving papers are strong enough, in light of opposing filings, to 
avoid summary disposition. The analogy in V~rmont Yanbt to summary disposition (L~., that a motion 
for reopening must be supported by evidence that is at least equivalent to that necessary to avoid a 
motion for summary disposition) should not be interpreted to mean that such evidence is al\ that is ever 
necessary to meet the test for reopening. To so conclude would, for al\ practical purposes, relieve mov
ants of the heavy burden imposed by WolfCruk, supra, and decisions cited therein. 
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management that ran both aspects of the program and the same quality 
assurance manual that governed both activities .. 

The movant's evidence on this point fall~ far short of establishing 
their asserted inference. Although at Diablo Canyon both design and 
construction quality assurance are parts of a single program, the histori
cal development, organizational structure and responsibilities of, each 
component are different. Similarly, the personnel skills, . verification 
methods and corrective actions applicable to each phase of the programs 
are different.9 Therefore, it simply does not follow that merely because 
the same top management is ultimately responsible for the entire quality 
assurance program and the details of the program are found in a single 
manual, the existence of defects in the design aspect of the program are 
symptomatic of like. errors in the construction phase of the program. 
The many different elements and functioning of each component of the 
program are,such that it would be gross speculation to arrive at the mov
ants' conclusion based on these two factors alone. to More important, 
however, is the fact that the joint intervenors and the Governor - de
spite the additional opportunity presented by the hearing on their mo
tions - were unable to support their premise and establish construction 
quality assurance shortcomings sufficient to show a systematic break
down in the quality assurance program or defects in the plant that may 
adversely affect its capability for safe operation. 

B. The movants also rest their motions to reopen the record on cer
tain specific areas of deficiency in the quality assurance programs of the 
applicant's contractors. In this connection, they focus primarily on three 
contractors: the H.P. Foley Company, the G.F .. Atkinson Company, 
and the Wismer and Becker Company. 

1. The' Foley Company was responsible for ·all of the electrical work 
at the plant and, from about 1977, for much of the cbmpletion of the 
plant's construction (i.e., the "clean-up" contractor). The joint interve~ 
nors and the Governor claim that the inadequacy of Foley's (and, in 

9 See Affidavit of Richard S. Bain (July I, 1982) and Affidavit of Warren A. Raymond, Charles W. 
Dick and Michael J. Jacobson (July 2, 1982), accompanying Response of Pacific Gas and Electric 
Company to Joint Intervenors' Motion to Reopen the Record (July 2,1982). These affidavits arc incor
porated by reference in Response of Pacific Gas and Electric Company to Motions to Reopen the 
Record on Construction.Quality Assurance (May 31,1983).. , , 
IOBoth the joint intervenors and the Governor rely on the expert opinion of Richard B. Hubbard to sup
port their position that the deficiencies in the applicant's design quality assurance program portend simi
lar deficiencies in the construction quality assurance program. In like fashion, they depend upon Mr. 
Hubbard's opinion for support of most of their other arguments. Voir dire and cross·examination of Mr. 
Hubbard, however, established that he lacked experience and familiarity with construction work In 
general and with the Diablo Canyon construction quality assurance program. Tr. 39-42, 92-95, 105-10, 
161-62. In the circumstances, Mr. Hubbard's opinion is entitled to little weight and it does nothing to 
enhance the movants' arguments. 
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turn, the applicant's) construction quality assurance program is made 
manifest by several incidents and construction practices. Relying heavily 
on a sworn statement provided to the Governor's attorneys by a former 
quality assurance manager of the company, Virgil H. Tennyson, they 
assert that Foley's quality assurance organization, in contravention of 
the Commission's regulations, 10 C.F.R. Part SO, Appendix B, I, lacks 
sufficient independence from the company officials responsible for 
production. On this score, they allude to statements made by Mr. Tenny
son to the effect that he was constantly under pressure to shortcut quali
ty assurance requirements in order that construction work could go 
forward. They stress, for example, an incident recounted by Mr. Tenny
son in which red tags, used by the Foley construction quality assurance 
department to identify nonconforming work, were allegedly ordered re
moved by the company's project manager in violation of quality assur
ance procedures. 

But when Mr. Tennyson was cross-examined at the hearing on the 
motions, a far different picture emerged from that painted by the joint 
intervenors and the Governor. Although an incident involving the 
premature removal of red tags from nonconforming work did occur in 
violation of the company's quality assurance procedures, it appears that 
the physical corrections to the nonconforming work already had been 
performed ~efore the tags were removed. II The same conclusion was 
reached by the staff after its investigation of the incident. 12 Moreover, 
the incident appears to be an isolated one. Thus, it neither establishes a 
systematic breakdown in Foley's construction quality assurance program 
nor demonstrates an uncorrected defect in the plant that adversely af
fects safe operation. Nor do we believe that the red tag incident, or 
other statements concerning the removal of red tags attributed to 
Foley's construction manager by Mr. Tennyson, demonstrate a lack of 
independence on the part of the quality assurance organization from the 
production department. In the context in which these statements were 
allegedly made, we believe the various remarks were little more than 
shorthand expressions to complete the inspection process in a timely 
manner, but not at the expense of proper quality assurance procedures 
or the independence of that organization. \3 

II Tr. 652. 
I2See Inspection Report Nos. 50·275/83·13 and 50·323/83·10 (May 19, 1983) at 4, attached to Exhibit 
B of Affidavit of John D. Carlson (May 20, 1983), accompanying NRC Stairs Response to Motions to 
Reopen the Record on Construction Quality Assurance (June 6, 1983). 
13 Tr. 336, 341-43, 350·52. 

We note that in the opinion of the NRC senior resident inspector at Diablo Canyon, John Carlson, 
the quality assurance organization enjoyed sufficient independence within the company's corporate 

(Continued) 
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Other aspects of Mr. Tennyson's sworn statement similarly fail to sub
stantiate the joint intervenors' and the Governor's allegations of serious 
deficiencies in Foley's construction quality assurance program. The mov
ants point to the recent large increase in construction work at Diablo 
Canyon. According to Mr. Tennyson, this "push," which started in late 
December 1982, resulted in the hiring of many new welders and quality 
assurance inspectors within a time frame of approximately three 
months. In addition, the quantity of work required that the inspectors, 
among others, work long hours - from sixty to seventy hours or more 
per week. All this, according to the joint intervenors and the Governor, 
led to improper welds that escaped quality assurance detection and now 
must be made the subject of a broad reinspection program. 

During this period of a rapidly expanding work force, a number of 
minor welding deficiencies escaped Foley's quality control inspections. 14 

But such incidents are not unusual in construction and can be expected, 
even with qualified and experienced people, until the newly hired work
ers and inspectors become used to the new conditions, requirements 
and other aspects of the work environment. 1S The important point is 
that the problems were recognized and caught by the applicant almost 
from their inception and it quickly took steps to correct them. The appli~ 
cant closely monitored the situation and conducted a total of ten audits 
of Foley's work during this period so as to bring all the work up to ac
ceptable standards.l6 Thus, rather than establishing a pervasive failure of 
the applicant's quality assurance program, this incident demonstrates 
that the applicant's construction quality assurance program was perform
ing in an acceptable manner.17 

2. Like the H.P. Foley Company, the G.F. Atkinson Company and 
the Wismer and Becker Company were major contractors for the Diablo 
Canyon plant. The former was responsible for the erection of the con
tainment structure while the latter installed the primary coolant system 

slructure. He slated that although Foley's organizational structure was such that both production and 
quality management reported to the senior project manager at the site, the quality assurance manager 
had direct access to the company's regional vice-president in the company's corporate offices in 
California. Tr. 900-01. ' 
14 See Inspection Report Nos. 50-275183-13 and 50-323/83-10 at II, supra; Tr. 236-38, 898. 
IS Tr. 805-07. 
16 Tr. 562-72. 
17The movants also cite Mr. Tennyson's sworn statement concerning an incident of harassment of a 
quality assurance inspector by an ironworker as evidence of Foley's deficient quality assurance program. 
According to Mr. Tennyson, such harassment was reported to the Foley project manager but, as far as 
Mr. Tennyson was aware, nothing was done to curtail it. The record, however, shows that the errant 
ironworker was immediately dismissed as a result of the harassment. See Affidavit of Richard S. Bain, 
James R. Manning and Richard D. Etzler (May 31, 1983) at 14, accompanying Response of Pacific Gas 
and Electric Company to Motions to Reopen the Record on Construction Quality Assurance (May 31, 
1983) [hereinafter "BME Affidavit (May 31, 1983) "). 
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piping. Asserted deficiencies found by a review of the construction per
formed by these contractors also form part of the basis for the joint inter
venors' and the Governor's assertions that the record should be re
opened on the issue of the applicant's quality assurance program . 

.In the fall of 1981, the applicant discovered errors in the assignment 
of seismic design spectra for equipment and piping in portions of the 
containment annulus of Unit 1. These errors, in conjunction with the 
discovery of additional problems with the applicant's design quality 
assurance program, prompted the Commission to order the applicant to 
undertake an independent design verification program to assure the ade
quacy of the Diablo Canyon design. IS While the program was in 
progress, and as an adjunct to it, the applicant commissioned the same 
organizations performing the design review to examine the containment 
structure construction and the primary coolant system piping. The appli
cant undertook this, at the urging of the NRC regional staff, to confirm 
the adequacy of the construction of Diablo Canyon and to verify that the 
staff inspection efforts had not allowed significant undetected 
deficiencies.l9 Although a number of contractors were involved in con
structing the applicant's facility, the independent reviewers selected the 
construction performed by the Atkinson Company and the Wismer and 
Becker Company (and their subcontractors) because that construction 
was both substantial and involved structures or components vitally im
portant for safe operation of the plant.2o This review resulted in a favora
ble finding on both the adequacy of the applicable quality assurance pro
grams and the construction.21 

The joint intervenors and the Governor, however, dispute the validity 
of these conclusions. They assert that the deficiencies uncovered by the 
review stand as evidence that the applicant's construction quality assur
ance program and those of its contractors were not functioning properly. 
Further, they claim that no conclusions can be drawn from the review 
about the adequacy of construction by other contractors working on the 
plant because of the limited nature of the review (i.e., only two of 
twelve contractors were examined). 

Although the review did result in the finding of a number of errors, 
these deficiencies were essentially matters of minor significance and 

18 See CLI-81-30, 14 NRC 950 (I98\). 
19 See Affidavil of Philip J. Morrill (June 2, 1983) at 3, accompanying NRC StafT's Response to Joint 
Intervenors' and Governor Deukmejian's Motions to Reopen the Record (June 6,1983). 
20ld. 
21 /d. See also Attachment 3, Interim Technical Report No. 36 (Revision I) and AUachment4, Interim 
Technical Report No. 38 (Revision 2), accompanying Response of Pacific Gas and Electric Company to 
Motions to Reopen the Record (May 31,1983) [hereinafier "ITR 36" and "ITR 38"J. 
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were generally the result of close decisions by the reviewing personnel 
on items that had called for the exercise of similar judgments by the con
tractors' quality control personne1.22 None of the deficiencies required 
any physical modifications.23 Moreover, the review was conducted on 
work performed as far back as eight years earlier using today's more 
stringent quality standards and not those applicable to the period of the 
actual construction.24 Thus, in the circumstances, the number of errors 
discovered by the review is neither surprising nor' particularly 
meaningful. What is important is that none of the deficiencies represents 
any defect adversely affecting the safe operation of the plant or a sys
tematic breakdown of the applicable construction quality assurance 
programs. 

In addition, the movants' assertion that the independent construction 
review was too narrow to enable any statistically valid conclusions to be 
drawn about the quality of the work of the contractors not examined 
misses the point. On motions by the joint intervenors and the Governor 
to reopen the record on the issue of construction quality assurance, it is 
not incumbent upon the applicant to establish the adequacy of its con
struction quality assurance program or the adequacy of the construction 
at Diablo Canyon.2S Therefore, given the results of the limited indepen
dent review (i.e., both the construction and construction quality assur
ance programs of two major contractors were adequate), we fail 'to see 
how the applicant's decision not to review the work of all the other plant 
contractors casts suspicion on the adequacy of any of the unreviewed 
programs or construction work. 

It is, of course, possible that a review of the work of the remaining 
contractors might lead to t~e discovery of serious construction or con
struction quality assurance flaws. But the theoretical possibility of such 
discoveries is insufficient. To demonstrate the need for additional con
struction quality review, the movants must either establish construction 
errors that endanger safe plant operation or show a pervasive failure of 
the quality assurance programs sufficient to raise legitimate doubt as to 
the adequacy of a plant's construction. The results of the independent 
construction review of the work performed by the Atkinson Company 
and the Wismer and Becker Company do neither.26 

22 Tr. 428-40. 
23 Su ITR 36 and ITR 38. 
24 Tr. 429-31. 
25 See p. 1344, supra. 
26 The movants also assert that numerous deviations in piping installations from what the movants label 
"as built" drawings, identified by the applicant and the independent construction review, show the fail-

(Continued) 
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C. In a· more general vein, the joint intervenors and the Governor 
contend that since 1970 the applicant's construction quality assurance 
program for Unit 1 has not complied with the Commission's quality 
assurance regulations, 10 C.F.R. Part 50, Appendix B, because the appli
cant did not commit to conform its program to ApRendix B after it 
became effective. Rather, the applicant only committed'to apply Appen
dix B to the extent possible. Thus, they argue, the applicant effectively 
exempted its quality program from compliance with the regulations for 
post-I970 construction activities and the record must be reopened to 
ensure that Diablo Canyon was properly constructed.27 Although not ex
pressly stated, seemingly implicit in movants' argument is the notion 
that the regulations required immediate compliance upon the effective 
date of Appendix B and that the applicant's commitment was insufficient 
to ensure a properly constructed facility. We disagree. 

The Commission's predecessor, the Atomic Energy Commission, 
recognized in promulgating Appendix B in 1970 that the nature of the 
construction process for a plant already being built, such as Diablo 
Canyon, Unit 1, precluded the complete and. immediate application of 

ure of the applicant's construction quality assurance program. But the conclusion the joint intervenors 
and the Governor draw from these asserted discrepancies is unsupported by the record and evidences a 
misapprehension of the applicant's drawing procedures. 

The applicant has had in place and followed appropriate drawing procedures from the beginning of the 
Diablo Canyon project. See BME Affidavit (May 31, 1983) at 2-5; Tr. 634-35. Further. the subject 
piping was correctly installed by the contractor in accordance with the design requirements on the area 
drawings and erection isometric drawings. See BME Affidavit (May 31, 1983) at 6.7; Tr. 618, 619.20, 
634. Hence, there was no construction quality problem. Tr. 619, 626. The discrepancies cited by the 
movants were those between the design analysis isometric drawings and the actual installations. But 
those analysis drawings were not used in the field to erect piping. Set! BME Affidavit (May 31,1983) at 
7; Tr. 618, 619-20. 634. The apparent source of the problem was the failure of the applicant's engineer. 
ing department timely to incorporate into the analysis drawings all the previously approved field changes 
so that the drawings at the time of the review conformed to the installed piping. See BME Affidavit 
(May 31, 1983) at 7-8; Tr. 626. We do not find this particular failure by the Pacific Gas and Electric 
Company engineering department to be significant from the standpoint of the applicant's construction 
quality assurance program. 
27 The joint intervenors point to the construction of certain raceway supports at Diablo Canyon using 
"Superstrut" material manufactured by the Midland·Ross Company as evidence of the applicant's failure 
to comply with Appendix B and to construct the facility properly. An NRC inspection of the Midland· 
Ross facility determined that the manufacturer's quality assurance program was insufficient and not in 
conformance with Appendix B. See Board Notification No. 83-02 (January 7, 1983) and enclosure. 
Thereafter, the agency conducted an inspection at Diablo Canyon on the use of the material. That in· 
spection' concluded that the applicant's procurement and use of the material was generally consistent 
with Appendix B requirements applicable to off·the·shelf or commercial grade items. See Affidavit of 
Philip J. Morrill (June 2, 1983) at 6 and Exhibit C (Inspection Report Nos. 50-275182-41, 50-323/82-19 
(January 6, 1983», accompanying NRC Stairs Response to Joint Intervenors' and Governor Deukme· 
jian's Motions to Reopen the Record (June 6, 1983); Tr. 887-92. Further, we note that subsequent 
physical testing and evaluations of the Superstrut material indicate that it meets the design requirements 
for Diablo Canyon. Tr. 884. See Board Notification No. 83-14A (April 6, 1983) and enclosure. See also 
Pacific Gas and Electric Company and Bechtel Power Corporation "Final Report on the Evaluation of 
Spot.welded Materials Used in Support Systems for Electrical Conduit and Cable Trays at Diablo 
Canyon Power Plant" (July I, 1983). 
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the quality assurance criteria. In the Statement of Considerations accom
panying the final version of Appendix B, it stated that the criteria would 
be "used for guidance in evaluating the adequacy of the quality assur
ance programs in use by holders of construction permits and operating 
licenses. "28 Therefore, contrary to the movants' suggestion, the applicant 
was not required to conform the construction quality assurance program 
for Unit 1 to Appendix B upon the provision's effective date. Moreover, 
the applicant's commitment in the Final Safety Analysis Report (FSAR) 
to apply the Appendix B criteria to the extent possible for the construc
tion of Unit 1 was completely reasonable.29 As stated by the applicant's 
assistant manager for nuclear plant operations, Warren A. Raymond: 

We applied [Appendix B) as we possibly could. But you must remember that a 
great deal of the design and construction and procurement for Unit No.1 had al· 
ready been completed prior to the time that Appendix B came into existence, and 
it's extremely difficult to try to apply all of those provisions to something which was 
done prior to the time that the regulation was enacted.30 

In the circumstances, the applicant's failure to conform the Diablo 
Canyon quality program to Appendix B in 1970 carries with it no 
suggestion, as the movants would have it, that the applicant's construc
tion quality assurance program was insufficient to ensure a properly con
structed facility.31 

28 35 Fed. Reg. 10,498, 10,499 (1970) (emphasis supplied). 
29 See Diablo Canyon FSAR, § 17.0. 
30Tr.464. 

The movants turn the applicant's commitment on its head by suggesting that it was a loophole that 
permitted the applicant to ignore construction quality assurance for Unit 1. Although Mr. Raymond fur
ther stated that it would take "an exhaustive review" to identify the construction work at Unit I per
formed under the quality ass\;rance criteria of Appendix B and that such a review had not been 
undertaken, this fact does not translate into a conclusion that the applicant neglected construction quali
ty assurance at Unit I. Tr. 466. Indeed, as early as May 6, 1971 the staff noted in Inspection Report No. 
SO-27Sm-1 at 9: 

a QA program ••• has been developed and implemented as required. The specific provisions of 
the QA program are set forth In a document entitled, "PG&E QA Manual, Diablo Canyon Unit 
No.2." The staff confirmed that although the provisions of the document had been developed 
to meet the licensing requirements imposed for Unit No.2 and the 18 criteria of Appendix B to 
10 C.F.R. Part SO, they are also applicable to Unit No.1 with no distinction in the requirements 
between the two units. 

See also Affidavit of I.M. Amaral (May 31, 1983), accompanying Response of Pacific Gas and Electric 
Company to Motions to Reopen the Record on Construction Quality Assurance (May 31, 1983) 
Ihereinaner "Amaral Affidavit, May 31,1983"1. 
311n addition, the joint intervenors and the Governor assert that the applicant's Diablo Canyon quality 
assurance program failed to comply with 10 C.F.R. Part SO, Appendix A, General Design Criterion I, 
which states, Inter alia. that systems, structures and components "important to safety" must meet quality 
standards commensurate with their safety function. The movants argue that the Appendix A require
ment is distinct from the Appendix B criteria applicable to "safety-related" systems, structures and 
components and that the applicant only complied with the latter requirement. Putting to one side the 
question of the correctness of the movants' interpretation of Appendices A and B - a matter about 

(Continued) 
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· D. Finally, as another reason to reopen the record on the issue of 
construction quality assurance, the Governor refers to the extensive 
amount of modification work being performed at the plant resulting 
from the design verification program. Specifically, the Governor argues 
that the applicant's deadlines for completing the modifications have 
placed such time pressures on the construction that errors are likely to 
result. According to the Governor, this factor, combined with the defi
ciencies already identified, establishes the need to reopen the record to 
examine the construction quality assurance program for the new work. 
The Governor's argument is unpersuasive. 
, The movants have failed to produce any reliable or persuasive evi
dence that the extent of recent construction activities has led to signifi
cantly faulty construction or a serious breakdown in quality control. 
Rather, it appears that the modification work has been adequately 
planned and coordinated. In addition, this work has been subjected to an 
aggressive program of quality assurance inspections and audits by the 
staff and the applicant which has insured that the minor deficiencies 
uncovered have been corrected.32 Further, as explained by Allan John
son and Bobby Faulkenberry, Enforcement Officer and Deputy Regional 
Administrator, respectively, of the Commission's Region V office, 
shakedown errors can be expected at the beginning of any large construc
tion work.33 Moreover, Mr. Faulkenberry, in his review of the inspection 
history of Diablo Canyon from 1969 to the present time - a program 
amounting to some 20 to 2S man-years of effort and covering the activi
ties of all contractors on the site - did not find the applicant's non
compliance record out of the ordinary. Indeed, he found the noncompli
ance rate "about average, or possibly even on the low side. "34 This 
being so, in the absence of evidence of serious construction quality 
assurance breakdowns in connection with the modification work now 
going on at the plant, no justification is presented for reopening of the 
record. 

which we have considerable doubt - they have not identified a single system, structure or component 
·"important to safety" that the applicant's quality assurance program failed to cover. Moreover, the appli
cant published the Diablo Canyon FSAR designating those plant features subject to its construction qual
ity assurance program in 1974. Su Diablo Canyon FSAR, § 3.2. The staff accepted that designation the 
same year. See Safety Evaluation Report for Diablo Canyon (October 16, 1974) at 3.2.1. Although both 
documents have been publicly available since 1974, the movants waited until 1983 to assert this position 
in their motion to reopen the record. In the circumstances, the motion on this point is grossly out of 
time and cannot form the basis for reopening the record. Su Wo(fCruk. supra. at 338. 
32See BME Affidavit (May 31, 1983) at 9-15; Amaral Affidavit (May 31,1983) at 2-3. See also Inspec
tion Report Nos. 50-275/83-29 and 50-323/83-21 (October 7,1983). 
33 Tr. 805-08. 
34 Tr. 807, 820-22. 
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We have also considered the other allegations of construction quaJity 
assurance deficiencies made by the movants. We find them without 
merit.35 

IV 

As is evident from our discussion above, we find that the joint interve
nors and the Governor have failed to provide new evidence of a signifi
cant safety issue. Although there is some evidence of errors in both the 
applicant's construction quality assurance program and the construction 
at Diablo Canyon, we are unable to find that the errors are pervasive so 
as to indicate a breakdown in the construction quality assurance program 
and raise legitimate doubt as to the plant's capability of being operated 

35 Some six weeks afier the hearing on the motions to reopen the record, the joint intervenors liIed a 
"supplement" to their earlier motion based upon an October 27, 1977 independent audit report critical 
of the quality assurance program of Pullman Power Products (one of the applicant's major contractors 
for piping other than the primary coolant system). The audit, conducted by Nuclear Services Corpora· 
lion (NSC) In Ihe lale summer of 1917, covered a period from 1971 10 1917 and Idenlified a lal'le 
number of purporled deficiencies In the Pullman program. The joint intervenors, joined by the 
Governor, argue that the report provides additional significant new evidence supporting their reopening 
motions on the issue of construction quality assurance. 

, The stalT response indicates that a review of the NRC inspection reports for the period covered by the 
NSC audit shows the same kind of deficiencies in the Pullman program as those noted in the audil 
reporl. Therefore, Ihe stalT believes the audit findings reflect already corrected, isolated occurrences. 
The applicant's response contains a detailed hislory of the NSC audit and full documentation of subse· 

.quent actions taken by Pullman and Pacific Gas and Electric Company. That documentation shows that 
Pullman responded fully to each of the audit findings and, where appropriate, proposed corrective 
actions. See Affidavit of Russell P. Wischow (September 21, 1983), Attachment 4, accompanying Pacif· 
ic Gas and Electric Company Answer to Joint Intervenors' Supplement. The applicant reviewed the 
NSC audit findings with the Pullman responses and then conducted a separate audit of the Pullman qual· 
Ity assurance program, including a review of the installed hardware. The applicant's audit found three 
program malic deficiencies and three deficiencies in the implementation of the program but concluded 
I,hat the Pullman program generally met the applicable criteria. [d. at Attachments Sand 6. The deficien
cies identified by the applicant were then corrected. /d. at Attachment 7. The applicant also concluded 
that the NSC audit findings presented an inaccurate measure of the overall Pullman quality assurance 
program because many of the NSC findings inappropriately compared the Pullman program to 1977 
standards rather than those applicable when the work was actually performed. [d. at 3. 

The joint intervenors filed the "supplement" to their reopening motion without an accompanying 
motion for leave to liIe the document or an explanation of when they obtained the NSC audit report. 
Thus, their liIing was in the teeth of our earlier admonition to joint Intervenors with respect to such 
liIings. See Memorandum and Order of April 21, 1983 (unpublished) at 2-4. We do not, however, reject 
the joint intervenors'filing on thaI ground. We have carefully reviewed the NSC audit report and the re
sponses of Pullman and the applicant. These lead us to .conclude that the deficiencies identified by NSC 
in 1977 did not evidence a significant or systematic failure of the quality assurance program. Set Q&o 
Board Notification 83-188 (December 13, 1983) and enclosure. 

Another potentially serious matter is raised by the NSC audit report. According to the joint 
intervenors, the report had not been disclosed previously even though the audit in question was conduct
ed and the report written at about the time the Licensing Board was considering the adequacy of the 
quality assurance program at Diablo Canyon. Thus, a host of questions concerning the nondisclosure of 
the report await answers. But it is neither possible nor appropriate for us to address these questions on 
the materials at hand. Rather, this is a matter for the stalT to investigate and, if appropriate, to take the 
necessary enforcement action. We expect the stalT to inform us whether it is undertaking an investiga
tion of this matter. 

1354 



safely. Nor can we find that any construction errors endanger safe plant 
operation. Accordingly, the motions' of the joint intervenors and the 
Governor to reopen the record on the issue of construction quality assur-
ance and for other relief are denied. . 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
, Secretary to the 

Appeal Board 
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Cite as 18 NRC 1356 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-757 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Administrative Judges: 

Alan S. Rosenthal, ChaIrman 
Gary J. Edles 

Howard A. Wilber 

In the Matter of Docket Nos. 50-443-0L 
50-444-0L 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et a/. 

(Seabrook Station, Units 1 and 2) December 20, 1983 

The Appeal Board in this operating license proceeding declines to 
reconsider its earlier denial of an intervenor's motion requesting recusal 
by a Licensing Board judge on the ground of bias. 

RULES OF PRACTICE: MOTION FOR RECUSAL <OR 
DISQUALIFICATION) 

A claim for disqualification must be raised as soon as practicable after 
a party has reasonable cause to believe that grounds for disqualification 
exist. Marcus v. Director, Office of Workers' Compensation Programs, 548 
F.2d 1044, 1051 (D.C. Cir. 1976). See also United States v. Patrick, 542 
F.2d 381,390 (7th Cir. 1976). 

RULES OF PRACTICE: MOTION FOR RECUSAL <OR 
DISQUALIFICATION) 

The posture of a proceeding may be considered in evaluating the 
timeliness of the filing of a motion for disqualification. Smith v. Danyo, 
585 F.2d 83 (3d Cir. 1978). 
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APPEARANCES 

Diane Curran and WllUam S. Jordan, III, Washington, D.C., for the 
, New England Coalition on Nuclear Pollution. 

MEMORANDUM AND ORDER 

Intervenor New England Coalition on Nuclear Pollution (Coalition) 
asks us to reconsider ALAB-7S1.! In that decision, we affirmed the 
denial by Administrative Judge Helen F. Hoyt of a Coalition motion 
seeking her recusal or -disqualification as Chairman of the Licensing 
Board in this operating iicense proceeding. That affirmance rested on 
two independent grounds: (1) The Coalition's averments did not estab
lish disqualifying bias; and (2) the recusal motion was untimely filed. In 
urging reconsideration, the Coalition maintains we were wrong on both 
scores. ' 

1. The Coalition's recusal motion was preceded by similar motions 
filed by intervenors Seacoast Anti-Pollution League (SAPL) and the At
torney General of the Commonwealth of Massachusetts (Attorney 
General). We affirmed Judge Hoyt's denial of those motions in 
ALAB-7482 and ALAB-749,J respectively. 

In ALAB-7S1, we stated that "[t]he substance of every example of as
serted bias set forth by the Coalition was likewise advanced in one or 
both of the [earlier] recusal motions .... "4 According to the Coalition, 
this statement was inaccurate. We are told that the Coalition was the 
only movant "to address the appearance of bias created by the way in 
which Judge Hoyt made an ex parte contact with the town of Rye, New 
Hampshire, and then mischaracterized her treatment of Rye representa
tive Guy Chichester in the Licensing Board order of September 8. "S 

Further, the Coalition maintains, neither 'of the prior recusal motions 
had focused upon the action Judge Hoyt had taken at an August 31, 
1983 conference conducted by the Licensing Board in Dover, New 
Hampshire.6 

! 18 NRC 1313 (1983). 
218 NRC 1184 (1983). 
J 18 NRC 1195 (1983). 
418 NRC at 1314. 
S New En81and Coalition on Nuclear Pollution Motion for Reconsideration (December 13, 1983) at 3 

(footnote omitted). 
61d. at 2·3. 
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As to the first matter, the Attorney General's recusal motion con
tained the express claim that "Judge Hoyt exhibited personal bias and 
improper judicial behavior by contacting the Town of Rye ex parte 
•••• "7 In addition, the Attorney General alluded to the September 8 
order,s and we were aware of it.9 Quite true, the Coalition believes that 
the Attorney General did not deal in sufficient detail with either the ex 
parte contact with Rye or the September 8 order.lo Be that as it may, the 
Attorney General had brought our attention to both, and we considered 
the full implications of each in passing upon the question whether perva
sive bias on Judge Hoyt's part had been established. 

The Coalition is correct, however, that neither SAPL nor the Attorney 
General had referred to the August 31 conference. Our implicit repre
sentation to the contrary in ALAB-751 thus was in error. The question 
remains whether that error bears significantly upon the result reached in 
ALAB-751. We think not. 

The August 31 conference was attended by counsel for the Common
wealth of Massachusetts, the State of New Hampshire, the applicants 
and the NRC staff, as well as by one of the participating town 
representatives. The Coalition was not likewise represented. This is be
cause it understood the conference to be "for information gathering pur
poses only. "11 The asserted source of that understanding was an August 
29, 1983 telegram sent by the Board to all parties, which requested the 
presence of the Director of the Massachusetts Civil Defense Agency at 
the conference and stated: 

The purpose of the conference is to discuss the status of the emergency plans for 
Massachusetts and the Massachusetts towns, in order to give the Board an idea as 
to the timing of the remainder of the proceedings. All participants in these proceed
ings are invited to attend. 

In addition, according to the Coalition, a law clerk to the Licensing 
Board had informed it that "the Board would be discussing the timing of 
the submission of the Massachusetts plans, and would not be discussing 
matters substantively affecting ... '[the Coalition] in the proceeding."12 

The Civil Defense Director appeared at the conference' and briefed 
the Board on the likely completion dates of the Massachusetts regional 

7 Memorandum in Support of Attorney General Francis X. Bellotti's Motion for Disqualification and 
Recusal of Judge Helen F. Hoyt (October 28,1983) at 36 (emphasis omitted). 
SId. at 34. 
9 See ALAB-749, supra. 18 NRC at 1199 n.8. 

10 Coalition's Reconsideration Motion at n.2. 
11 Motion by New England Coalition on Nuclear Pollution for Disqualification of Judge Hoyt 
(November 23, 1983) at 19. 
12 Ibid. 
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and local emergency response plans.1l In light of that information, Judge 
Hoyt embarked upon a discussion with counsel regarding the possibility 
of reducing the time periods for, inter alia, the submission of contentions 
and the conduct of discovery on the Massachusetts plans.14 But, despite 
Judge Hoyt's expression of tentative views, no determination was made 
at the conference; rather, Judge Hoyt indicated that the Board would 
welcome briefs from the parties on these matters. IS 

The Coalition would have it that, by entertaining the views of appli
cants' counsel on the scheduling question, Judge Hoyt went beyond the 
previously announced scope of the conference and, in doing so, 
"demonstrate[d] the degree of her bias" in favor of the applicants and 
against the intervenors. 16 We find that claim insubstantial. To begin 
with, it is not entirely clear to us that the Coalition was justified in 
assuming that there would be no discussion whatsoever at the confer
ence respecting the timing of the filing of contentions and the conduct 
of discovery on the Massachusetts emergency response plans. Indeed, 
quite the opposite inference might have been drawn from the notation 
in the August 29 telegram that the status of the emergency plans was 
being discussed "in order to give the Board an idea as to the timing of 
the remainder of the proceedings." See p. 1358, supra. 17 But even if it 
could be said that, by its telegram, the Licensing Board had committed 
itself to the avoidance of any scheduling discussion at the conference, 
the fact that that commitment was not observed scarcely establishes bias 
- let alone pervasive bias - with respect to either the intervenors as a 
class or the Coalition in particular. Those intervenors represented at the 
conference were heard orally; i.e., the Board did not provide that oppor
tunity to only the applicants. And, to repeat, all parties to the proceeding 
were specifically invited to file briefs on the scheduling question prior to 
any ultimate determination by the Board. 

Notwithstanding our mistaken belief that the same assertion of 
demonstrated bias had been advanced in one of the earlier recusal 
motions, we had independently considered the claim in the context of 

13 Tr. 1845-61. 
14 Tr. 1855-77. 
IS Tr. 1875. 
16 Coalition's Disqualification Motion, supra. at 21. 
17 It appears that the conversation between Coalition's counsel and the Licensing Board's law clerk had 
taken place at the end of the previous week. See NECNP Objection to Improper Board Conduct, Re
sponse to Applicants' Position as to Scheduling of Emergency Planning Issues, and Request for Hearing 
on Licensing Schedule (October 5, 1983) at 1. The Coalition thus should have resolved any inconsisten
cy between the law clerk's advice and the terms of the telegram in favor of the telegram. But there may 
not have been an inconsistency. While the line between "substance" and "procedure" is not especially 
bright, scheduling questions might well be taken as purely procedural in character and thus outside the 
ambit of "matters substantively affecting" the Coalition. 
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the Coalition's motion and, for the foregoing reasons, had rejected it. 
The reconsideration motion gives us no cause to alter our prior conclu
sion on the subject. 

2. In determining that the Coalition's recusal motion was late, we 
took into account that it was filed almost three months after the events 
upon which the allegations of bias rested, that there was no explanation 
for the Coalition's failure to file earlier, and that the Board was actively 
involved in processing the case during the three-month period.18 The 
Coalition now argues that the timing of its filing was consistent with the 
precedent established in federal case law. In particular, it contends that 
"[1] he crucial factor is not the date of discovery of the bias ... but the 
effect of the disclosure on the future conduct of the pro~eeding" and 
that the nearly three-month lag in filing "has not jeopardized the con
duct of the Seabrook licensing proceeding. "t9 

We disagree with the Coalition's contention that the date of discovery 
of bias does not bear significantly on the issue of timeliness. As we ex
plained in some detail in ALAB-749, and reiterated in ALAB-751, both 
the federal courts and this agency insist that all requests for disqualifica
tion or recusal be filed promptly. The District of Columbia Circuit has 
summarized the law as follows: I 

The general rule governing disqualification, normally applicable to the federal judici
ary and administrative agencies alike, requires that such a claim be raised as soon as 
practicable after a party has reasonable cause to believe that grounds for disqualifica
tion exist. It will not do for a claimant to suppress his misgivings while waiting anx
iously to see whether the decision goes in his favor. A contrary rule would only 
countenance and encourage unacceptable inefficiency in the administrative 
process.20 

We explicitly acknowledged that the most egregious example of untime
liness is where a complaining party awaits a tribunal's substantive deci
sion before seeking to disqualify the decisional officer. But we carefully 
explained that the requirement for timely filing was not limited to such 
situations. We observed: 

[Alny delay in filing a motion for disqualification or recusal necessarily casts a cloud 
over the proceedings and increases the likelihood of delay in the ultimate completion 
of the case in the event recusal or disqualification is warranted and a new decisional 

18 ALAB-751. supra, 18 NRC at 1315-16. See also ALAB-749, supra, 18 NRC at 1199. 
t9 Coalition's Reconsideration Malian, supra, al 6. 
20 MamIJ v. Director, OffICe of Workers' Compensation Programs, 548 F.2d 1044, 1051 (D.C. Cir. 1976) 
(footnotes omitted>. See also United Stales v. Patrick, 542 F.2d 381, 390 (7th Cir. 197/1) ("The law Is 
well settled that one must raise the disqualification of Jhe judge at the earliest moment after knowledge 
of the facts demonstrating the basis for such disqualification."). 
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officer must be appointed. Thus, we insist that all requests for disqualification or 
recusal be filed promptly.21 

In the absence of mitigating circumstances not present here, rejection of 
a motion submitted. three months after the eventt purportedly 
demonstrating bias and containing not a single word of explanation for 
the delay is fully consistent with established precedent. 

We do not disagree with the Coalition that the posture of a proceeding 
may also be considered in evaluating the timeliness of the filing of a 
motion for disqualification. Smith v. Danyo,22 cited by the Coalition, illus
trates this principle. However, we reject the Coalition's suggestion that 
our earlier determination failed to take proper account of the posture of 
the case. 

As a threshold matter, we note that in the Danyo case the court ac
knowledged that the actual time elapsed before a motion is filed is a rele
vant consideration. The court nonetheless determined that other factors. 
were overriding on the facts there present. A three-month delay in 
Danyo was not deemed disabling where the trial judge accused of bias 
had declared a mistrial, the motion for disqualification was filed well in 
advance of any new trial date, and no activity in connection with the 
case ~as apparently taking place in the interim.23 

The facts of the instant case are considerably different. During the 
three-month period before the Coalition's motion was filed, the Licens
ing Board was actively engaged in the management of both the predeci
sional aspects of the recently concluded phase of the case and planning 
the upcoming hearings on offsite emergency planning issues. Perhaps 
more important, the Coalition was an active participant before the Board 
during that period. On September 15, the Board reaffirmed its prior oral 
rulings establishing due dates for the submission of proposed findings of 
fact and conclusions of law in connection with the hearings concluded in 
August. Under the schedule established, all submissions except for the 
applicants' reply findings were tendered before the Coalition'S motion 
was filed. The Coalition filed its proposed findings on October 27. Thus, 
the Coalition waited essentially until all procedural steps short of deci
sion were completed before asking the Licensing Board Chairman to 
step down. 

21 ALAB-749, supra. 18 NRC at 1198. 
22585 F.2d 83 (3d Cir. 1978). 
23 [d. at 86. 
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During this period, the Board also made rulings and considered vari
ous requests regarding the upcoming emergency planning hearings.24 
The Coalition argues that, apart from an October 5 filing25 and the sub
mission of contentions in conformity with previously established 
deadlines, it did not "affirmatively approach the Board seeking a favora
ble ruling."26 On at least three occasions during the three-month period, 
however, the Coalition made recommendations, suggestions, or formal 
requests to the Board regarding the emergency planning phase of the 
case.27 While the October 5 filing did seek the appointment of an inde
pendent board or special master to rule on certain limited questions sur
rounding the expected completion date for the Seabrook plant and the 
scheduling of pleadings and hearings on ofTsite emergency planning 
issues, at no time (before November 23) did the Coalition indicate that 
the Board could not examine the substance of pending issues impartially. 

In the conu:xt uf this case, the Coalition's silence on the question of 
Judge Hoyt's impartiality during the three-month period is significant. 
On October 7, in connection with its motion for disqualification, SAPL 
specifically asked the Board to defer all further rulings pending disposi
tion of the motion. The Coalition chose not to respond to the SAPL 
deferral motion, permitting the inference, at least, that, apart from its 
October 5 request, it had no views regarding the Board's ability to dis
pose of pending business impartially. On October 21, the Board denied 
SAPL's request. The Board's decision should have alerted the Coalition 
to the need for urgent action. Yet the Coalition waited still another 
month before filing its motion for disqualification or recusal. And, as we 
noted in our earlier decision, it never indicated its concerns by way of re
sponding to the motions for disqualification filed by SAPL or the Attor
ney General of Massachusetts. In our judgment, the Coalition"s conduct 
over the three-month period required some explanation of why it waited 
until November 23 before calling into question the impartiality of the 
Licensing Board Chairman. 

In its request for reconsideration, the Coalition offers such 
explanation. It indicates that it wanted to "undertake a thorough review 
and analysis of the transcript and records of this proceeding and of the 

24 See, for example, the Board's order of November 10, 1983 (unpublished), postponing the December 
13 target date for commencement of hearings, and announcing its intent to schedule a prehearing con
ference in January 1984. See also the Board's order of November IS, 1983 (unpublished), denying the 
petition of John F. Doherty for leave to intervene. 
25 See note 17, supra. 
26 Coalition's Recoru.ideration Motion, supra, at 7. 
27 See letters from Diane Curran to the Board (September 9, 1983, and September 23, 1983) and 
NECNP Objection to Improper Board Conduct, Response to Applicants' Position as to Scheduling of 
Emergency Planning Issues, and Request for Hearing on Licensing Schedule, supra, note 17. 
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applicable law" and that "lilt was also necessary to understand the detail 
and full implications of Judge Hoyt's improper actions with respect to 
the dismissal of Guy Chichester as representative of the Town of Rye 
and the ex parte contact with the town. "28 We find such highly general
ized averments unconvincing. 

Finally, the Coalition objects to what it believes to be an unfavorable 
comparison with SAPL and the Attorney General. It argues that its re
quest should not be judged by comparison with other parties. It was not. 
Our reference in our earlier decision to the submissions of the other par
ties was designed to illustrate two matters. First, there was ample time 
available for the filing of a thorough and thoughtful request for disqua
lification well in advance of November 23. Second, any motion for dis
qualification not filed promptly should have included some explanation 
for the delay. That such explanation should reasonably have been ex
pected is demonstrated by its inclusion by both SAPL and the Attorney 
General. 

The Coalition's motion for reconsideration of ALAB-7S1 is denied. 
It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Shoemaker 
Secretary to the 

Appeal Board 

28 Coalition's Reconsideration Motion, SIIpra. at 9·10. 
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Cite as 18 NRC 1365 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. BrIght 

LBP-83-77 

In the MaHer of Docket Nos. 50-440-0L 
50-441-0L 

(ASLBP No. 81-457-04-0L) 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et. sl. 

(Perry Nuclear Power Plant, 
UnIts 1 & 2) December 2, 1983 

The Licensing Board dismisses a quality assurance contention, finding 
that there were no quality assurance deficiencies that seriously call into 
question applicant's ability to control its electrical contractor, its commit
ment to the quality of its plant, or the safety of any plant component. 

QUALITY ASSURANCE: RESOLUTION OF DEFICIENCIES 

Appendix B to 10 C.F.R. Part 50 requires prompt resolution of quality 
assurance deficiencies. This standard should be interpreted as . requiring 
reasonably prompt resolution of deficiencies. 

If a quality assurance deficiency is serious, it must be resolved 
immediately. On the other hand, less serious deficiencies or minor defi
ciencies in written procedures may be resolved "promptly" in a matter 
of days or months. 
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Furthermore, in reviewing a very large number of deficiencies, a rea
sonableness standard considers the possibility that there will be some 
laggards in the race to resolution. 

QUALITY ASSURANCE: NUMBERS OF DEFICIENCIES 

The number of quality assurance deficiencies identified at a plant is an 
ambiguous measure of the program's adequacy, in the absence of other 
interpretive information. 

QUALITY ASSURANCE: SIGNIFICANCE OF VIOLATIONS 

Although applicant has been found responsible for certain severity 
Level IV and Level V quality assurance violations, this may merely rep
resent perturbations within an essentially sound system. 

QUALITY ASSURANCE: RESPONSIVENESS TO CRITICISM 

The Board considered testimony concerning applicant's attitude and 
its responsiveness to adverse staff findings to be relevant. 

PARTIAL INITIAL DECISION 
(Quality Assurance Contention) 

This Partial Initial Decision decides the remaining aspect of a quality 
assurance contention, portions of which survived summary disposition.! 
The parties are Cleveland Electric Illuminating Company, et 01. 
(applicant or CEI), Sunflower Alliance Inc., et 01. (Sunflower), Ohio 
Citizens for Responsible Energy (OCRE) and the Staff of the Nuclear 
Regulatory Commission (staff). 

The genuine issues of fact set for trial were: 

The existence, cause, severity, duration and extent of an alleged instance in 
which applicant's quality assurance program failed by not properly controlling its 
electrical contractors. 

1 Summary Disposition was denied in LBP-82-114, 16 NRC 1909 (1982) and this result was recon
firmed in LBP-83-3, 17 NRC S9 (1983). In LBP-83-74, 18 NRC 1241 (1983), we resolved aspects of 
this contention resulting from our reopening of the record to receive evidence about two issues. See 
LBP-83-S2, 18 NRC 256 (1983). In Memorandum and Order (Procedural Objections and StafTWitness 
Question), dated August 30, 1983, we resolved two procedural matters raised by Sunflower Alliance 
Inc., et aL (Sunflower). 
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Whether the alleged deficiencies in properly controlling electrical contractors 
extend to the proper control of other contractors. 

Whether deficiencies in the control of contractor activities have resulted in unsafe 
conditions at Perry. 

Whether applicant has an adequate system for periodically reviewing its program 
for assuring the quality of contractor performance and ascertaining and correcting 
deficiencies that have arisen, particularly in systems essential to safe plant 
operation.2 

These were the only issues of fact set for trial following a period of very 
broad discovery rights.3 Consequently, these issues examine applicant's 
quality assurance progfam in the context of a "worst case."4 

During the public hearing on this issue, held May 24-27, special atten
tion was paid to the findings of the NRC's staff (stam in Report 81-19, 
September 24, 1982. It was Report 81-19 that caused us to deny stafrs 
motion for summary disposition. At the hearing, the Board attempted to 
assure that every important question raised in that report was pursued in 
sufficient depth so that our record would be complete. In addition, the 
Board attempted to assist intervenors, who were without counsel, by rea
sonably pursuing each problem with which intervenors were concerned. 

We are convinced, after reviewing the proposed findings of the parties 
and considering the entire record, that there are no quality assurance 
deficiencies that seriously call into question applicant's ability to control 
its electrical contractor, its commitment to the quality of its plant, or the 
safety of any plant component. We consider Report 81-19 to have been 
cautious and carefully prepared. The staff witnesses impressed us by 
their candor and their concern with the safety of this plant. Similarly, we 
were impressed by the knowledge and candor of applicant's witnesses, 
Mr. Murray R. Edelman and Mr. Gary R. Leidich. 

The construction of Perry is a massive task. We are not surprised that 
applicant's quality assurance program has detected thousands of noncon
formances that have arisen during construction. Nor are we surprised 
that one of the construction contractors has had problems, including 
problems in hiring enough quality assurance inspectors and the training 
of electrical craft personnel. However, we are reassured that applicant 

2 LBP.82.114, 16 NRC 1909 (1982) at 1917. 
3 LBP.82.15, 15 NRC 555 (1982) at 564. 
4 On November 25, 1983, OCRE informed the Board chairman that it was preparing a motion to 

reopen the record on quality assurance, based on newspaper reports of improper discharges of quality 
assurance personnel. The issuance of this decision does not prejudge the merits of the motion for 
reconsideration. It merely resolves the issues that were fully tried and were currently before us. Should 
new evidence cast doubt on our conclusions, the conclusions may be revised. 
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has a quality assurance program that alerted it to most of the L.Ki Com
stock problems. We also are reassured that the statT has conducted an in
vestigation that identified further problems that needed correction and 
that applicant was responsive to the staff's findings. There is no indica
tion that there are serious problems that have escaped detection or are 
not being carefully tracked and resolved. 

Intervenor aCRE is concerned about the large number of deficiencies 
being discovered by applicant. However, we have no reason to believe 
that the number of deficiencies is abnormal or is indicative of sloppy 
craftsmanship or of a safety problem in the plant. 

aCRE also is concerned that applicant has violated 10 C.F.R. Part 50, 
Appendix B, Criterion XVI because it has not "promptly identified and 
corrected" nonconformances. This concern arises because some of appli
cant's nonconformance reports have taken long periods of time to 
resolve. For example, twelve reports (only some of which may have 
been related to Comstock) have been left open for over four years.s 

We conclude, however, that it is reasonable to expect that applicant 
would have varying success in the speed of resolving the large number 
of deficiencies involved. The test of whether matters are being resolved 
so slowly as to violate regulatory requirements is a test of reason
ableness. In this instance, the test has been met; each time intervenor 
inquired into an apparently lengthy delay, applicant demonstrated that 
the delay in resolving the matter did not have safety significance. 

Although we may have wished for prompter action in resolving non
conformances in some instances, we are convinced that there have been 
no inordinate delays and that the safety of the plant has not been com
promised by delays. Whatever regulatory violations have occurred have 

'been comparatively minor in nature and do not merit the denial or con
ditioning of a license.6 

In reviewing the proposed findings of the parties, we found that appli
cant's position was closest to our own and that its findings would help us 

S Tr. 1164. 
6 Although there are some regulatory requirements, essential to safety, whose violation may require 

denial of a license, there are other requirements that do not have major safety significance and whose 
breach does not require denial of a license. Compare Vermont Yankee Nue/ear Power Corp. (Vermont 
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 528-29 (1973) and Maine Yankee AtomiC 
Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 1010 (1973) to Consolidat
ed Edison Co. of New York (Indian Point Station, Unit No.2), ALAB-188, 7 AEC 323, 333-34 (1974) 
("Whether licensing can be authorized in the light of existing deficiencies obviously depends on the sig
nificance of the deficiencies."). We reject the impractical proposition that any minor violation of quality 
assurance regulations, regardless of whether the violation calls plant safety seriously into question, 
would call for denial of a license. We do not believe the Commission intended that fallible human 
beings, who must administer quality assurance programs, would be held to such an impractical standard. 
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to explain our personal conclusions about the quality assurance 
contention. Consequently, in the remainder of this Partial Initial 
Decision, we use applicant's filing freely, without quotation or 
attribution, altering it to fit our own style and beliefs. 

I. OVERVIEW OF ISSUE NO.3 

A. Sequence Leading to Issues of Material Fact 

Applicant filed its operating license application for Perry on June 26, 
1980. In February 1981, the NRC published a Federal Register Notice of 
"Receipt of Application for Facility Operating Licenses, Consideration 
of Issuance of Facility Operating Licenses, and Opportunity for 
Hearing."1 This notice provided an opportunity for any person whose 
interest might be affected by the proceeding to request a hearing and file 
a petition for leave to intervene. Several intervenor groups and individu
als filed petitions in response to the Federal Register notice. 

By order dated April 9, 1981,8 the Board made initial determinations 
concerning party status and scheduled a special prehearing conference 
pursuant to 10 C.F.R. § 2.751a. The Board convened a special prehearing 
conference in Painesville, Ohio on June 2-3, 1981, and thereafter issued 
a special prehearing conference order on party status, contentions and 
discovery.9 

Intervenors Sunflower Alliance Inc., et al. (Sunflower) and Ohio Citi
zens for Responsible Energy (OCRE) have litigated Issue No.3. Al
though Sunflower is the designated lead intervenor for Issue No. 3,10 
OCRE has also been involved actively. 

As originally admitted by the Board, Issue No.3 stated: 

Applicant has an inadequate quality assurance program that has caused or is con
tinuing to cause unsafe construction. 

We defined this issue as being limited to a stop work order issued by ap
plicant and to a related NRC immediate action letter, both of which 
were issued in February 1978, and to corrective action and any remedial 

146 Fed. Reg. 12,372 (981). 
8 Memorandum and Order (Scheduling Pre hearing Conference Regarding Petitions for Intervention), 

appended to LBP-81-24, 14 NRC 175 (l9SI) at 235. 
9 Special Prehearing Conference Memorandum and Order Concerning Party Status, Motions to Dis

miss and to Stay, the Admissibility of Contentions, and the Adoption of Special Discovery Procedures, 
LBP-81-24, 14 NRC 175 (1981). 
IO/d .• 14 NRC at 231; set! unpublished Memorandum and Order (Concerning Procedural Motions), 

dated September 17, 1982. 
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deficiencies related thereto. 11 Despite the limited scope of the issue, in 
the interest of full disclosure the Board accorded the intervenors broad 
discovery concerning applicant's quality assurance program,12 

On October 29, 1982, the staff filed a Motion for Summary'IJisposition 
of Issue No.3. The affidavit supporting the staff's motion stated that ap
plicant had adequately addressed deficiencie~ relating to the February 
1978 stop work order, and that there were no residual QA deficiencies 
of a serious nature. l ) After considering the filings of the parties, we 
granted in part the staff's summary disposition motion. 

In our summary disposition decision, we indicated that we were con
cerned with apparent deficiencies in applicant's control of the electrical 
contractor subsequent to the 1978 stop work order. This concern 
stemmed from our review of an NRC investigation report and notice of 
violation arising from an investigation of the electrical area initiated by 
NRC in October 1981,14 and related findings in an NRC Systematic As
sessment of Licensee Performance (SALP) report dated July 13, 1982.15 
In order to consider the significance of some of the unrebutted factual 
findings in Report No. 81-19 and the SALP report, we admitted for trial 
the following genuine issues of material fact: 

The exislence, cause, severity, duration and extent of an alleged instance in 
which applicant's quality assurance program failed by not properly controlling its 
electrical contractors. 

Whether the alleged deficiencies in properly controlling electrical contractors 
extend to the proper control of other contractors. 

Whether deficiencies in the control of contractor activities have resulted in unsafe 
conditions at Perry. 

Whether applicant has an adequate system for periodically reviewing its program 
for assuring the quality of contractor performance and ascertaining and correcting 
deficiencies that have arisen, particularly in systems essential to safe plant 
operation.16 

11 LBP-81-24, 14 NRC at 209-12; Memorandum and Order Concerning the Status of Ashtabula 
County and Objections to the Special Prehearing Conference Order. LBP-8\-35, 14 NRC 682, 687 
(1980. 
12 S~~ Memorandum and Order (Concerning late-Filed Contentions: Quality Assurance, Hydrogen 

Explosion, and Need for Increased Safety of Control System Equipment), LBP-82-15, 15 NRC 555, 
556, S64 (1982). 

13 Affidavit of Iames E. Konklin and Cordell C. Williams in Support of Summary Disposition oCIssue 
No.3, dated October 22,1982. 

14 See letter dated September 27, 1982, Iames Keppler (NRC) to Dalwyn Davidson (applicant), 
enclosing Notice of Violation (September 24, 1982) and Investigation Report S0-440/81-19(EIS); 50-441 
/81-19(EIS) (Report No. 81-19) (Licensing Board Ex. 3). 

15 Memorandum and Order (Concerning Summary Disposition; Quality Assurance, Corbicu/a and 
Scram Discharge Volume Contentions), dated December 22,1982, LBP-82-\14, 16 NRC at 1915-17. 

t6Jd. at 1917. 

1370 



By admitting these four issues, we were required to explore futty the 
implications of the staff's electrical investigation and findings, and to 
determine independently whether any significant deficiencies in appli
cant's QA program were indicated by applicant's performance in the 
electrical area. 

In our Memorandum and Order (Reconsideration: Quality 
Assurance), dated January 28, 1983 (LBP-83-3, 17 NRC 59), in which 
we declined to reconsider our December 22, 1982 Memorandum and 
Order admitting the four issues of fact, we reemphasized that our pri
mary concern was with applicant's QA overview program as applied to 
Comstock. We noted that we would only consider other specific noncon
formances if we found that management's role in QA has been suffi
ciently suspect to require that we descend to that further level of detail.J7 

B. Prefiled Testimony and Evidentiary Hearing 

Pursuant to our Memorandum and Order (Procedural Matters Affect
ing the Hearing) of April 18, 1983 (unpublished), direct testimony was 
filed on May 2, 1983, by applicantll and the staff.l9 Neither Sunflower 
nor OCRE filed testimony or presented witnesses on Issue #3. 

As indicated in applicant's prefiled testimony, Mr. Edelman is appli
cant's Vice President, Nuclear Group. As such, he has the overatt 
management responsibility for the Perry Project. The various Perry Proj
ect department managers, including the QA manager, report to Mr. 
Edelman. He has worked at Perry since 1972 in various management 
capacities. Mr. Edelman was the Perry QA Manager from 1978 to 1981, 
and in that capacity was responsible for applicant's QA Management re
sponse to the February 1978 stop work order.20 Mr. Leidich, who is an 
electrical engineer by degree and training, has worked at Perry since 
1975 in various quality assurance and engineering supervisory positions. 
Mr. Leidich also is currently serving as Secretary of the Nuclear Power 
Engineering Committee (NPEC) of the Institute of Electrical and 

17 Memorandum and Order (Reconsideration: Quality Assurance), dated January 28, 1983, 
LBp·83·3, 17 NRC at 65; see Qiso Tr. 1465. 
II "Applicants' Testimony of Murray R. Edelman and Gary R. Leidich on the Cleveland Electric lIIu· 

minating Company's Quality Assurance Program for Control of Safety·Related Contractors at Perry 
Nuclear Power Plant (Issue #3)," dated May 2,1983, following Tr. 1031 (hereinafter EdelmanlLeidich 
Testimony). 

19 "Testimony of NRC Region 111 on the Quality Assurance Issues of Fact Contained in the Licensing 
Board's Order of December 22, 1982," dated May 2, 1983, following Tr. 1568 (testimony of James E. 
Konklin, Cordell C. Williams, George F. Maxwell, and Max L. Gildner, hereinafter Konklin, el QL, 
Testimony). 
20 EdelrnanlLeidich Testimony at 2-3, 7.8. 
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Electronic Engineers (IEEE), and has participated in developing nuclear 
electrical standards for IEEE.21 

In their pre filed testimony, Messrs. Edelman and Leidich provided a 
general description of the staffing and organization of applicant's, QA 
program, an explanation of the procedures followed in applicant's QA 
overview of contractors, and a discussion of the application and findings 
of applicant's QA program in the electrical area. In response to a request 
by the Board,22 applicant's direct testimony concerning the electrical 
area was supplemented at the hearing by Mr. Leidich, who presented a 
detailed month-by-month historical description of applicant's QA over
view ofComstock.23 

The statT witness panel included four NRC regional inspectors, each 
of whom has had NRC inspection experience at Perry.24 Mr. James E. 
Konklin, the lead panel member, is Chief of a Reactor Projects Section 
in NRC's Region III office, and is responsible for coordinating ,and con
trolling the NRC's inspection and enforcement activities at Perry. Mr. 
Cordell C. Williams, Chief of the Region III Plant Systems Section, su
pervises NRC electrical inspections at Perry and was directly involved in 
the electrical investigation, conducted between October 27, 1981 and 
March 19, 1982.25 His name appears on Report No. 81-19 as one of the 
principal reviewers of that document.26 Mr. George F. Maxwell, current
ly an NRC Senior Resident Inspector at the Shearon Harris site, was a 
Region III Quality Assurance Specialist for Construction from 1977 to 
1980 and performed ten inspections at Perry during that period. Mr. 
Max L. Gildner has been the NRC's Resident Inspector at Perry since 
1981. 

The staff's pre filed testimony summarized the results of NRC inspec
tions performed at Perry since 1978. The testimony provided details of 
the staff's 1981-82 investigation and findings and discussed the appli
cant's corrective action in response to Report No. 81-19. 

, The Board received limited appearances on May 23, 1983, and May 
31, 1983,27 and conducted an evidentiary hearing on May 24-27, 1983, 
in Painesville, Ohio. We received a site tour of electrical and other areas 
on June 1, 1983. 

21 EdelmanlLeidich Testimony at3-5. 
22 Tr. 1006 (Board). 
23 Tr. 1491-1543 (Leidich); set' Section 11I.B., ''II,a. 
24 Konklin, fl aL. Testimony at 2-3. 
2S Tr. 1572 (Williams). . 
26 Board Ex. 3, Report No. 81-19, at 1; see Tr. 1626 (Williams). 
27 We also granted an unscheduled limited appearance on May 24, 1983. Tr. 1134-36. 
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C. Governing Standards 

Applicant's QA program for safety-related work is governed by the 
criteria in 10 C.F.R. Part SO, Appendix B, of the Nuclear Regulatory 
Commission's regulations, and by various industry codes and 
standards.28 In deciding -.the issues of material fact we have particularly 
considered 10 C.F.R. Part SO, Appendix B, Criterion II (Quality Assur
ance Program),29 and Criterion XVI (Corrective Action).3°We are not 
aware of any Commission regulatory guidance elaborating upon Criterion 
XVI's requirement that adverse conditions and nonconformances be 
"promptly identified and corrected," and the parties have identified 
none.31 In the absence of such directly applicable guidance, we reject 
OCRE's suggestion that 10 C.F.R. Part 2, Appendix C, "General Policy 
and Procedure for NRC Enforcement Actions," is directly helpful to us 
in interpreting this language. 

In the context of the serious problems addressed in Appendix C, 
"prompt" may be defined as "immediate." However, this use of lan
guage in Appendix C is consistent with our view that we should apply a 
reasonableness test to determine what is "prompt." If a deficiency is 
serious, particularly if it has immediate implications for ongoing 
construction, it must be remedied immediately. On the other hand, less 
serious deficiencies or minor deficiencies in written procedures may be 
resolved "promptly" in a matter of days or months. 

'Furthermore, in reviewing a very large number of deficiencies, a rea
sonableness standard considers the possibility that there will be some 
laggards in the race to resolution. Providing the laggards do not them
selves constitute serious problems, their existence merely confirms the 
bureaucratic principle that institutions are unable to resolve everything 

28 Edelma'nlLeidich Testimony at 12, Attachment 3. 
29 See LBP·82·114, 16 NRC at 1914. In that decision, we referenced what we view to be the relevant 

portions of Criterion 11. namely: 
The quality assurance program shall provide control over activities affecting the quality of the 
identified structures, systems, and components, to an extent consistent with their importance to 
safety .••. The applicant shall regularly review the status and adequacy of the quality assurance 
program. Management of other organizations participating in the quality assurance program 
shall regularly review the status and adequacy of that part of the quality assurance program 
which they are executing. 

30 Cri terion XVI sta tes: 
Measures shall be established to assure that conditions adverse to quality, such as failures, 
malfunctions, deficiencies, deviations, defective material and equipment, and nonconformances 
are promptly identified and corrected. In the case of significant conditions adverse to quality, the 
measures shall assure that the cause of the condition is determined and corrective action taken 
to preclude repetition. The identification of the significant condition adverse to quality, the 
cause of the condition, and the corrective action taken shall be documented and reported to ap
propriate levels of management. 

31 See Tr. 1399·1400, 1594·99. 
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immediately. Small numbers of relatively unimportant laggards are not 
of themselves a source of serious concern. 

In addition, we note that intervenors are required to do more than 
simply cite deficiency reports (applicant's or staffs) in support of their 
quality assurance contention. The number of deficiency reports is an am
biguous measure of the success of a QA program. A low number of find
ings may indicate either an inactive QA program or a very effective one 
that prevents recurring difficulties. Likewise, a large number of findings 
may indicate that a QA program is active or that it has failed to prevent 
the recurrence of deficiencies.32 Furthermore, were we to pay excess at
tention to the number of deficiencies, by itself, we might "create an ad
verse incentive for reporting deficiencies; and this incentive could se
riously impact safe~y. "33 

II. RELATIONSHIP BETWEEN APPLICANT 
AND COMSTOCK 

Applicant presented extensive testimony about its QA overview of 
Comstock. Some of the testimony described the characteristics of appli
cant's QA overview program for controlling safety-related contractors, 
including Comstock and others. Applicant also gave specific testimony 
on how their overview program covered the electrical area. This included 
a detailed review of the major QA findings against Comstock and the 
corrective actions taken by the contractor. 

A.' Applicant's General Progrant 

Applicant manages the Perry Project through its Project Organization, 
consisting of all applicant and consultant34 personnel at the Perry site. 
There are now approximately 650 applicant and 700 consultant 
personnel. Contractors are not part of the Project Organization,3s 

Applicant consolidated its entire project organization at the Perry site 
in 1978 as part of a major corrective action program put into effect fol
lowing the 1978 stop work order.36 The Board finds that the post-I978 
management changes, devised by the applicant and the staff, reflect sig
nificant organizational improvements. 

32 LBP.81.24, 14 NRC at 211. 
33 [d. 

34 The consultants provide specific expertise or short·term support to applicant. They are "integrated" 
into the Project Organization. EdelmanlLeidich Testimony at 11. 
3S [d. at 7. 
16/d. at 8·9, 15·16. 
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· Mr. Edelman presides over the Project Organization.37 In this role, he 
has ultimate project responsibility for the quality assurance program. 
Mr. Edelman testified as to the close organizational and working rela
tionship between his office and those of other senior ~ applicant 
executives, including the President. Executive communications were 
formalized as part of applicant's corrective action following the February 
1978 stop work order. Applicant instituted formal monthly vice-president 
meetings and quarterly management meetings with applicant's Chief Ex
ecutive Officer and President. In addition, applicant established a special 
QA advisory group which assists Mr. Edelman on key program issues.38 
Also, since 1978 the Perry Quality Assurance Manual has contained a 
policy statement signed by applicant's President, which describes and 
commits applicant to a strong, independent QA program for Perry.39 

The Board concludes from this uncontradicted evidence that appli
cant's most senior management has been thoroughly involved in the 
management of the Perry Project, and in particular the quality assurance 
program. We believe that this type of senior management involvement 
is a prerequisite to the successful implementation of a nuclear quality 
assurance program. 

Applicant's direct testimony described the organization and staffing of 
the Perry Quality Assurance Department, the QA systems used by appli
cant for controlling contractors, and the applicant's management tools 
used for periodically reviewing the effectiveness of the QA program.40 

-Applicant's Nuclear Quality Assurance Department is headed by the 
QA Department Manager. He reports to the Vice President, Nuclear 
Group (Mr. Edelman) and has organizational status and authority equal 
to that of the managers of the construction, engineering, and operations 
departments. Under the QA Manager are various QA sections headed by 
applicant's general supervisors. One of these is the Construction Quality 
Section (CQS), which has the direct responsibility for QA control of con
struction contractors such as Comstock. CQS is divided by discipline 
into four units, one of which is the CQS electrical unit. Separate from 
CQS is the Quality Auditing Unit, which is responsible for internal 
audits of the Project Organization as well as contractor audits.41 . 

Since 1978 applicant's QA Department has grown from fewer than 50 
to approximately 200 personnel. The CQS electrical unit has grown from 
2 in 1977 to 12 currently. Applicant's personnel perform "second-line" 

37 A number of applicant's project management officials (including Mr. Edelman) have significant 
prior project QA experience. Id. at 10-11. 
381d. at 7-8, 15-16,23-24. 
391d. at 14, and Attachment 3. 
40 Id. at 8-IS, and Attachment 2. 
41/d. at8, 16, 18-19, and Attachment 2. 
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surveillance and inspection. "First-line" inspection is performed by the 
contractors' QA/QC personnel, who currently number in excess of 300. 
Applicant's QA force' has been increased when construction activities 
have increased. Applicant presented uncontradicted evidence that Perry 
has one of the largest nuclear plant QA departments in the country, and 
that as of June 1982 it had the best (lowest) ratio of craft to quality 
assurance/quality control (QC) personnel of . any plant under 
construction,'42 The QA staff has a large number of certified inspectors 
and auditors. The rate of turnover of personnel has been low. Mr. Edel
man attributed this to applicant's salary structure, to training and promo
tion of inspectors, and to applicant's success in attracting experienced 
personnel. with local ties.43 The Board was favorably impressed with the 
evidence applicant presented regarding applicant's overall QA staffing 
and organization. ' . " . 

Applicant's QA oversight of individual safety-related contractors 
begins with detailed reviews of the contractor's written QA program and 
procedures, which must conform to applicant's QA program. The con
tractor's program must be approved' by applicant before safety-related 
construction can commence. During construction, applicant continues 
to review and approve all changes to the contractor's program and 
procedures.44 

Applicant's daily oversight of the contractor's QA/QC program imple
mentation is 'the responsibility of inspectors and quality engineers. (QEs) 
in the Construction Quality. Section. The inspectors and QEs are orga
nized by contractor areas, with a responsible QE and supporting inspec
tion staff assigned to each contractor. The inspectors spend 85 to 90% of 
their time in the field overseeing and inspecting the contractor's QA/QC 
work. The extent of field surveillance and inspection is intended to be 
related to the safety significance of the activity, the level of construction 
activity, previous contractor performance, and the extent to which a 
new type of work or procedure is involved. The inspection results are 
reviewed by the responsible QE, who also performs "process aUdits" in 
specified areas, as well as other ongoing QA program and procedure 
reviews. The responsible QE participates with a design engineer and con
tractor administrator on a "contract team," which meets regularly to 
review the status of the contractor's program.4S 

Applicant's QA program uses formal documentation/close-out 
mechanisms, including nonconformance reports (NRs), observation/ 

421d. at 9,17; Tr. I04S·S4, 121S·17 (Edelman). 
43 EdelmanlLeidich Testimony at 9·10, 19. 
44/d. at 13, 19·20. 
4S Id. at 9,16-19,22; Tr. 1077·83, 1118 (Leidich and Edelman). 
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surveillance or audit action requests (ARs) , 46 corrective action requests 
(CARs),41 and stop work notifications (SWNs). Each is recorded by the 
initiating inspector or auditor, and tracked through the system until 
closeout. Each applicant and contractor NR is entered into a central, 
computerized NR tracking system and monitored by an NR coordinator 
in applicant's QA Department. Applicant's testimony documented the 
number of NRs, ARs, CARs, and SWNs issued to date in the electrical 
area, and the total number of such documents issued to all safety-related 
contractors.48 

Applicant uses a number of different periodic review mechanisms to 
overview its formal daily inspection and corrective action program. CQS 
prepares monthly' p.erformance analysis reports (PARs) discussing indi
vidual contractor performance. These are based on quantitative informa
tion collected by the responsible QEs. Significant PAR information is 
passed up applicant's management chain.49 
. Of central importance to applicant's QA overview program are quarter
ly reportsSO prepared by the QA Department manager. These reports, 
which were a response to applicant's 1978 QA difficulties, provide sum
maries of contractor QA performance for the quarter. The reports are 
reviewed at quarterly Chief Executive meetings.SI 

The Quality Assurance Advisory Committee (QAAC), composed of 
senior CEI managers, the corporate QA managers for applicant's 
consultants, and an outside QA consultant, separately reviews site QA 
reports and conducts first-hand reviews as part of applicant's overview 
program. The QAAC then consults with and advises applicant's Vice 
President, Nuclear Group, regarding its findings:s2 Mr. Maxwell of the 
staff indicated that the QAAC was not established in response to an 
NRC requirement; however, he believes that the committee has been 
beneficial to the Project.S3 

46 When applicant QA personnel identified programmatic or procedural deficiencies nOI involving plant 
"hardware." these are documented by CQS personnel as observation or surveillance ARs, or by the 
Quality Auditing Unit as audit ARs. The Quality Auditing Unit is responsible for the tracking and 
follow·up of all ARs. A computerized tracking system is used for this purpose. Each Unit Is responsible 
for closing out ARs which it generates. EdelmanlLeidich Testimony al 21. 
47 If in reviewing an AR Ihe unit that generated it determines that a serious programmatic problem is 

involved, that unit changes the AR to 8 CAR. The purpose of the CAR is to assure that the problem reo 
ceives increased management attention. All open CARs are identified to applicant's managers and the 
Vice President, Nuclear Group, on a monthly basis. Jd. 
48/d. at 20·21; Tr. 1076·77, 1116·22 (Leidich and Edelman). 
49 EdelmanlLeidich Testimony at 23; Konklin, el at. Testimony at 20·21. 
so Assessment of Quality Assurance Program Effectiveness Cor the Perry Nuclear Power Plant, First 

Quarter 1919 - First Quarter 1983 (Licensing Board Ex. 2), identified at Tr. 1256, received at Tr. 1259. 
51 EdelmanlLeidich Testimony at 16, 24; Tr. 1014.15; Konklin, el at. Testimony at 21. 
52 EdelmanlLeidich Testimony at 16, 24; Konklin, el 01 •• Testimony at 22. 
53 Tr. 1781·83 (Maxwell). 
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Another aspect of applicant's QA overview is its formal auditing 
program. Applicant created the Quality Auditing Unit in 1980 as an inde
pendent QA Department unit reporting directly to the QA Department 
¥anager. This replaced the former auditing arrangement, under. which 
audits were performed by the CQS QEs, along with their, other 
responsibilities. The auditing unit conducts annual audits of safety
related contractors, as, well as periodic internal audits of the Project Or
ganization's QA program implementation.54 

These reviews collectively constitute applicant's periodic review 
system. Applicant emphasized that its overview mechanisms are not in
tended to substitute for the formal inspection and corrective action 
system .' (i.e., the NRI AR/CARISWN system). ,Further, applicant 
stressed that periodic QA reports are principally for highlighting problem 
areas, rather than for detailing program areas that are working well. 

In response to a Board inquiry, Mr. Leidich illustrated how applicant's 
Qk process is applied, using the example of electrical cable pulling. The 
first step described was the pre-pull walkdown inspection of, the cable 
tray or duct bank. Its purpose is to examine for any obstructions that 
might damage the cable during the pull. In addition to the contractor's 
pre-pull inspection, applicant may formally, identify to the contractor a 
mandatory hold or witness point to enable applicant's QA/QC personnel 
to perform a second line inspection prior to cable pulling.55 The contrac
tor must perform 100% coverage of all cable-pulling activities. If the pull 
is complex, applicant would also perform surveillance over, all pulling 
activity. This decision would be made by the QE, and would be reviewed 
by his QA management, including in some cases the QA Department 
Manager. Both the contractor~s and applicant's inspectors prepare inspec
tion reports of. their activities, and formally document any deficiencies 
that are found. That documentation is then reviewed by applicant's QE, 
and ultimately becomes part of the project's permanent quality records. 
The QE then prepares reports, generally on a weekly basis, of the status 
of cable installation activities, including performance evaluations ,of the 
contractor. These reports go to the CQS supervisor and then to the QA 
Department :Manager: Information in these reports then is conveyed to 
senior management through the previously described reporting system.56 

For each of the inspection steps, there are detailed work and inspec
tion procedures. These procedures receive thorough reviews by applicant 
design and quality engineers prior to being accepted for use. The indi-

54 EdelmanlLeidich Testimony at 18-19. 25. 
55 See. e.g .• Te. 1509 (Leidich). 
56 Te. 1085-89. 1096-97 (Leidich). 
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vidual inspectors are responsible for documenting compliance with ap
plicable work and inspection procedures.57 

During the actual cable pull, dynamometers are attached to the cable. 
These register cable tension during the pull and are read by inspection 
personnel to assure that the tension is within pre-specified limits. Al
though the manufacturers' engineering values for cable tensions are con
servative58 any overtensioning is documented on an NR, which then re
ceives engineering review. If over-tensioning occurs, the design engineer 
may direct that the cables be scrapped or may determine that the cable 
may be used as is. To determine that a cable may be used as is, a design 
engineer may perform additional calculations or may consult with the 
manufacturer concerning the need for additional tests.59 

Mr. Leidich also described post-pulling inspections. These include 
meggering tests performed by the contractor's inspectors. Their purpose 
is to measure for possible cable insulation deficiencies that may have 
been caused by faulty pulling' procedures. After the completion of these 
tests, the cable is turned over to applicant's inspectors, who perform a 
review of all documentation. This assures that any deficiencies are prop
erly identified and corrected prior to turnover. At the completion of this 
second level of review, applicant's nuclear test section performs another 
review of the cable system, which may include another meggering test. 
This would be followed by preoperational testing.60 

In addition, cable pulling is covered by applicant's formal audit 
program. Audits are performed at least annually and may be performed 
more often in specified ar~as, particularly when there is a concern over 
contractor performance. ,There may also be increased auditing when a 
new work activity begins. Audit checklists are used by the auditors, with 
input from the quality and design engineers.61 

The staffs direct testimony described the staffs construction inspec
tion program for Perry, and provided a summary of the staffs inspection 
findings since the beginning of the project. The NRC reviews applicant's 
written QA program and procedures, as well as those of the contractors. 
The staff observes, on a sampling basis, the construction and QA activi
ties at the site. This is followed by a review of QA records. The staffs in
spections are intended to assure that the Perry QA program is identifying 
and requiring correction of significant deficiencies.62 In addition to the 

57 Tr. 1094·96, 1099 (Leidich). 
58 Tr. 1097·1104 (Leidich). 
59 Tr. 11 07·08 (Leidich). 
6OTr. 1104-07 (Leidich). 
61 Tr. 1089-93 (Leidich). 
62 Konklin, et aL, Testimony at 4-S. 
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staff's routine inspection program, the staff evaluates and investigates 
allegations and performs special team inspections by regional or head
quarter groups such as the Regional Construction Assessment Team 
(CAT) review performed at Perry in July and August 1982.63 ~ 

From July 1978 to April 1983, the staff spent over 6000 inspector 
hours on inspections at Perry. The staff conducted 95 inspections and 
identified 64 noncompliances. There were thirteen noncompliances 
issued in the electrical area. The total number of noncompliances at 
Perry was average for construction sites in Region III. The noncompli
ances identified were not serious, as defined under NRC enforcement 
policy guidelines. During this period, the staff issued no enforcement 
orders and imposed no fines. 64 The NRC's 1982 CAT investigation re
quired 464 inspector-hours and included, among other things, a review 
of applicant's QA overview program, corrective action systems, in
process inspections, and inspector effectiveness. The CAT review 
concluded that applicant's QA program appeared to be satisfactory.65 
Three NRC Systematic Assessment of Licensee Performance (SALP) 
reports, covering July 1979 through September 1982, made similar find
ings about the acceptability of applicant's overall regulatory 
performance.66 

When the staff has identified deficiencies, it has considered applicant's 
corrective actions to be effective. Indeed, Mr. Cordell Williams, who im
pressed the Board with his candor and concern for the public safety, 
stated that applicant "tends to go further" than required and is 
"extraordinarily responsible across the board."67 Staff witnesses further 
testified that in their view, all deficiencies identified by the NRC at 
Perry either have been or will be corrected, so that no unsafe conditions 
will exist at the time offuelload or operation.68 

The staff's prefiled testimony also discussed applicant's QA overview 
system and stated that the system is adequate to assure the quality of 
contractor performance, including the identification and correction of 

63 Id. at 5-6. 
641d. at 6-7. 9. 
65/d. at 10. 
66/d. However. the staff did rate the Perry electrical area "below average" in the 1982 Perry SALP 

report (SALP 2). The rating was based on the findings of the stairs 1981-82 investigation. Id. To avoid 
a double penalty for findings of Report No. 81·19. and because of the corrective action under way. the 
staff did not rate the electrical area in the SALP 3 Report. Tr. 1588-89. 1780 (Konklin), 1834·35 
(Williams). Staff witnesses testified that during the SALP 2 period seven plants were rated in the electri· 
cal area and four of the seven received below average ratings. Tr. 1794 {Konklin}. See Section V.Ilf!ra. 

67 Konklin. el 01 .• Testimony at 23·24. Tr. 1672 (Williams). See Section V. Irr/ra. 
68 Konklin. el aL. Testimony at 27. 
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any construction deficiencies.69 The stafT testified that it does not believe 
there has been a loss of control of Comstock or other site contractors by 
applicant. 70 

The Board has considered the evidence presented71 concerning the ef
fectiveness of applicant's general QA overview program. Based on this 
evidence, we find applicant's general program to be an acceptable one. 
We conclude that applicant's program is comprehensive and provides ap
propriate assurance that significant construction deficiencies have been 
and will· be identified and corrected, thereby minimizing the likelihood 
of unsafe conditions at the plant. 

B. Chronology of Applicant's Electrical QA Program 

Applicant's prefiled testimony summarized applicant's initial selection 
and QA review of Comstock in 1977, and then discussed applicant's 
principal QA, findings against Comstock, and corrective action taken, 
since the time Comstock began its work at Perry.72 At the commence
ment of the hearing, the Board requested a more detailed 
"play-by-play" discussion of applicant's overview program in the electri
cal area.73 

Applicant answered the Board's request with a detailed presentation 
by Mr. Leidich.74 In response to our recommendation,7S applicant's pro
posed findings of fact and conclusions of law provided a matrix listing 
some of the major areas covered by Mr. Leidich's presentation, with ac
companying record citations. The matrix summarizes by quarter the 
number of applicant audits, applicant and Comstock stop work orders, 
and NRC inspections in the electrical area, and records Comstock QA 
and craft levels, and selected electrical construction completion levels 
discussed by Mr. Leidich. Although Mr. Leidich's presentation was pre
pared on short notice, it provided relevant information that we believe 
adds weight to applicant's and stafT's other testimony. As the matrix 

69/d. at 20·24. The stafT's testimony discussed the applicant's "self-initiated" Institute of Nuclear 
Power Operations (INPO> evaluation, which found applicant's QA overview program to be satisfactory. 
Id. at 24,26. At the hearing Mr. Edelman explained the scope of the INPO review, which evaluated ap
plicant's QA program as well as other areas of the project. Applicant entered INPO QA findings on appli
cant's AR tracking system to assure proper closeout of the programmatic and procedural findings in the 
Report. Tr. 1260-65, 1400-06, 1485-86 (Edelman). 
70 Konklin, ~t aL, Testimony at 10-14, 25-26. 
71 Sections III.B, IV and V, I"',a, focus on the specific application of the program with respect to 

Comstock. 
72 EdelmanlLeidich Testimony at 26-32. 
73 Tr. 1006-08 (Board). 
74 Tr. 1489-1551 (Leidich). 
75 Tr. 1490 (Board). 

1381 



reflects, Mr. Leidich documented frequent applicant audits and NRC in
spections of the electrical area before and after the staffs 1981~82 
investigation. As of September 1981 (i.e., just prior to the commence
ment of the NRC's 1981-82 investigation), applicant had already con
ducted forty-six audits of Comstock. 76 

After the initial preparation, in 1974 and 1975, of the specification for 
the electrical work at Perry, including an "attachment specification" de
scribing electrical QA requirements, applicant in 1976 prepared a pro
spective bidders list with input from applicant's QA Department. Appli
cant held meetings with prospective bidders in 1976 and early 1977, and 
established a qualified bidders list in March 1977. Later in 1977 applicant 
conducted contractor interviews and site visits and reviewed contractor 
proposals. In October 1977 applicant conducted a pre-award QA survey 
of Comstock at Comstock's corporate headquarters, and at the Fermi-2 
nuclear site in Michigan where Comstock was performing electrical 
work, including quality assurance.77 Applicant awarded Comstock the 
electrical contract in November 1977.78 

Applicant's post-award QA review of Comstock procedures began in 
December 1977. Between December 1977 and October 1978, applicant 
and Comstock developed Comstock's program and procedures. No 
safety-related installation work was performed during this period.79 Ap
plicant's February 1978 stop work order had no direct effect on Com
stock since Comstock was not performing work in the field; however, ap
plicant did upgrade the electrical QA attachment specification as part of 
applicant's overall corrective action program following the stop work 
order.80 . , , 

In October 1978, Comstock commenced its first safety-related activity 
with the installation of duct banks and manholes. 81 As summarized in ap
plicant's prefiled testimony, safety-related work performed until 
mid-1980 in the electrical area was primarily underground cable 
ductwork, cable tray hanger installation, and field placement of 
equipment. Few complex electrical installations were completed during 
this period. For example, less than 1 % of the safety-related conduit had 
been installed as of mid-1980. 82 

76 Tr. 1539 (Leidich). 
77 Tr. 1286, 1491·93 (Leidich). 
78 Originally, Comstock was to perform the electrical and QA work, and the major part of the construc· 

tion as part of a joint venture. The joint venture was dissolved in mid·1980. See EdelmanlLeidich Tes· 
timony at 25·26. 
79 Tr. 1493·98 (Leidich). 
80 Tr. 1495 (Edelman). 
8\ Tr. 1497·98 (Leidich). 
82 EdelmanILeidich Testimony, Attachment A. 
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· Mr. Leidich's presentation provided details which demonstrated to 
the Board that applicant was providing close QA overview of,Comstock's 
activities during this 1978-1980 period.83 In 1979 alone, applicant con
ducted thirteen audits of Comstock covering numerous aspects of Com
stock's program.84 This suggests to the Board close involvement in Com
stock's activities by applicant. In 1978, 1979, and the first half of 1980, 
applicant was identifying deficiencies and achieving corrective action 
with regard to Comstock's QC staffing, electrical cable separation 
criteria,timeliness of audit closeouts, the need for procedure 
clarifications, and other areas. 8S The evidence indicates that applicant 
was adequately aware of Comstock's activities during this period. 

Applicant testified that as the more complex electrical installation 
work increased in the last half of 1980, applicant shifted the emphasis of 
its QA overview from program and procedure development and review, 
to surveillance of procedure implementation and field installation 
activities. During this time, applicant documented Comstock conduit in
stallation problems and took corrective action. Comstock increased and 
better defined its in-process inspections, and applicant stepped up its in
stallation surveillance. 86 With the benefit of this intensified QA/QC 
effort, applicant identified a 'trend of Comstock misinterpretations of 
drawings and specifications and directed corrective action, including in
creased craft training.87 

In September 1980, as a result of an internal CAR, Comstock began 
an extensive program for upgraded craft training, which has continued 
to the present. Also in the last half of 1980, applicant continued to press 
Comstock to increase its QA/QC staffing for upcoming work.88 In Octo
ber 1980,89 applicant met with the President of Comstock and discussed 
the importance of hiring additional QA/QC staIT.90 Mr. Leidich testified 
that there was a substantial industry shortage of qualified electrical 
inspectors in 1980 and 1981, and that Comstock was actively recruiting 
for inspectors during that period.91 In November 1980, applicant partici
pated in Comstock craft training sessions. In December, applicant audit-

83 Tr. 1497·1510 (Leidich). 
84Tr. 1500-06 (Leidich). 
8S Tr. 1497·1512 (Leidich). 
86 EdelmanlLeidich Testimony at 27. 
87 [d. at 27·28. 
88 Mr. Leidich testified that although the inspector/craft ratios were satisfactory in late 1980 and early 

1981, applicant was "trying to get the contractor out in front of the installation" in anticipation of 1981 
installation activities, Tr. 1512·13, 1519 (Leidich). See Tr. 1620 (Williams). 
89 Memorandum and Order (Concerning Scheduling), September 16, 1982 (unpublished), at 3; Tr. 

1868·72. 
90 Tr. 1511.13 (Leidich). 
91 Tr. 1513·14, 1521·22 (Leidich); Edelman/Leidich Testimony at 28. See Tr. 1645·46, 1855·56 

(Williams). 
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ed Comstock's craft training program and identified areas for 
improvement. 92 

, Comstock did increase its QA/QC staff throughout '1981 in response 
to CEl's requests; in addition, applicant increased its field surveillance 
and conducted additional audits of Comstock's surveillance activities 
and nonconformance system. Mr. Leidich discussed ten applicant audits 
of Comstock that were conducted in 1981 prior to the commencement 
of the NRC's 1981-82 investigation. In addition to' addressing Com
stock's surveillance and NR system, applicant's audits of Comstock 
reviewed such areas as inspector qualifications, certifications and 
training; Comstock internal auditing; corrective action documentation; 
craft training; and the overall implementation of Comstock's QA 
program. Applicant was identifying procedural deficiencies, and correc
tive action was being implemented.93 

Based on the foregoing, the Board concludes that applicant's QA pro
gram was actively overviewing Comstock's QA program for the period 
prior to the commencement of the NRC StaWs 1981-82 investigation. 
Applicant was identifying deficiencies and requiring appropriate correc
tive action. Almost all the deficiencies appear to be procedural and not 
to be significant construction errors. Applicant 'apparently reported to 
the NRC and adopted appropriate remedial actions for each instance 
where items of potential safety significance were detected.94 ' 

Although intervenors had an opportunity to undertake broad discovery 
and to cross-examine applicant on its testimony, they have not raised 
any doubts about the handling of individual deficiencies and have given 
no specific reasons for doubting the adequacy of the overall pattern of 
quality assurance activities. There is no reason to believe that the quality 
assurance program ever was inadequate to detect and correct unsafe 
conditions. 

In November 1981, applicant ordered that Comstock stop safety
related cable pulling. Applicant's witnesses testified that the stop work 
notification was issued because of the accumulation of Comstock pro
cedural deficiencies and because of concerns raised by a joint NRC/CEI 
observation at the beginning of safety-related power duct bank cable 

92 Tr. 1514·15 (Leidich). 
93 Tr. 1518·27 (Leidich); EdelmanlLeidich Testimony at 29. In August 1981, at the beginning of its 

cable termination activities, Comstock itself issued several internal stop work orders as a result of pro· 
cedural difficulties with the terminations. Tr. 1525 (Leidich). 
94 Applicant filed 10 C.F.R. § 50.55(e) reports in January 1980 (cable tray and conduit hanger gusset 

plates), Tr. 1506-07; September 1981 (cable tray splice bolt torquing requirements), Tr. 1525·26; Octo
ber 1981 (cable tray mounting devices), Tr. 1527; and December 1981 (attachment welds on safety. 
related switchgear), Tr. 1528·29 (Leidich); ge Tr. 154348 (Leidich). 
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pulling.9s Applicant required Comstock to review thoroughly its safety· 
related cable-pulling program and procedures before it lifted the stop 
work order in January 1982.96 Applicant subsequently ~ssued stop work 
notifications against Comstock in December 1981, regarding electrical 
terminations; in February 1982, regardini techniques for nondestructive· 
ly examining welds; and in March 1982, regarding potential flammability 
of motor control center materials.97 

Mr. Leidich discussed twenty applicant audits of Comstock in 1982. 
These covered a variety of areas, such as cable tray and conduit 
installation; raceway separation criteria; corrective actions on cable 
pulling; document control; storage and maintenance; applicant's annual 
18-criteria audit under 10 C.F.R. Part 50, Appendix B criteria; and a 
follow-up audit to the 18-criteria audit.98 In addition, applicant issued 
five corrective action requests to Comstock during 1982.99 

In 1982 applicant also established a hold point for closeouts of all 
Comstock NRs,IOO requiring Comstock, prior to closing out any. NR, to 
formally notify applicant QA/QC personnel, who would then review the 
proposed closeout.101 In June 1982, as part of Comstock's significant 
steps to upgrade training, Comstock held craft training workshops in 
conjunction with the National Electrical Contractors Association and the 
International Brotherhood of Electrical Workers. The workshops empha
sized conduit installation and cable-pulling requirements and reviewed 
applicable QA requirements. 102 Between January 1981 and July 1982 
Comstock gave approximately 15,000 person-hours of training to its 
craft and QA/QC personnel. I03 Applicant's QA overview continued on 
an intensive basis in early 1983.104 

The Board concludes that applicant conducted an intensive QA over
view of Comstock from late 1981 through early 1983, and that applicant 
adequately controlled Comstock's work. Applicant conducted a steady 
stream of reviews, including at least 25 audits; and took significant cor· 
rective action steps during this period, including issuing 4 stop work 
notifications against .Comstock. There is evidence demonstrating that 
Comstock undertook major corrective action in response to applicant's 

9S EdelmanILeidich Testimony at 29; Tr. 1527·28 (Leidich). 
96 EdelmanILeidich Testimony at 29; Tr. 1532 (Leidich). 
97Tr. 1529, 1532, 1534·35 (Leidich). 
98 Tr. 1534-41 (Leidich). 
99 Tr. 1532.33, 1535. 1538·39 (Leidich). 

100 Tr. 1540 (Leidich). 
101 See Tr. 108S (Leidich). 
102 EdelmanILeidich Testimony at 32; Tr. 1537 (Leidich). 
103 EdelmanlLeidich Testimony at 28; Tr. 1538 (Leidich). 
104 Tr. 1541-42 (Leidich). 
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involvement, particularly in the area of QA/QC staffing, and QA/QC 
and craft training., We note that Comstock's QA/QC staff almost 
doubled in this period, and that the current ratio of craft to QA/QC is ap
proximately 3 to 1, which indicates close Comstock QA/QC coverage of 
the work in progress. lOS 

III. TIMELINESS OF CORRECTIVE ACTION 

'The Board received evidence concerning the closeouts of NRs, ARs 
and CARs. This was an item of initial concern to us in light of state
ments in Report No. 81-19 and the July 13, 1982 NRC SALP Report 
which suggested that electrical problems at Perry were not being prompt
ly identified and 'corrected. Preliminary findings from the Staff's 1982 
SALP Report stated: . 

Taken individually these findings may not represent major problems, but collectively 
they reveal deficiencies in the implementation of the quality assurance program in 
that problems are not Identified and corrected In a timely manner. 106 

Thereafter, the Staff's September 27, 1982 letter transmitting Report 
No. 81·19 to applicant stated: . 

We are concerned that even though your continuing assessment of the electrical 
contractor's performance showed degradation of the quality assurance program, you 
jailed to Investigate In a prompt manner the elements contributing to the poor per
formance and require adequill~ corrective action to upgrade the program.101 

Specifically with respect to applicant's corrective action system, Report 
No. 81-19 at 92-93 discussed a stafT review of Comstock responsiveness 
to applicant audit findings issued between November 1978 and Decem
ber 1981. That review disclosed "what appeared to be L.K. Comstock's 
poor performance in closing out applicant audit findings."lo8 

Applicant and staff presented extensive testimony concerning the 
timeliness of Comstock's corrective action' in response to NRs, ARs, 
and CARs issued in the electrical area. 

With respect to nonconformances, applicant's prefiled testimony in
dicated that applicant and Comstock have issued approximately 2000 

IDS EdelmanlLeidich Testimony. Attachment A. 
106 SALP 2 Report at 7 (emphasisadded). See LBP·82·1I4. 16 NRC at 1916. 
101 Licensing Board Ex. 3. NRC letter to applicant dated September 27.1982. at 1 (emphasis added). 
108 Licensing Board Ex. 3. Report No. 81·19. at 93. 
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NRs in the electrical area,!09 Mr. Edelman testified that 240 of the NRs 
are stiil open. 110 NRs must be resolved before the plant can go into 
operation; however, applicant's practice has been to attempt to obtain 
disposition of NRs within 30 days and to track the status of all noncon
forming conditions open longer than 30 days.11I 

Mr. Edelman testified that the timeliness of corrective action imple
mentation depends, in part, on factors such as the type and phase of con
struction in the area and the projected time for turnover of the item 
involved.1I2 Mr. Edelman stated that the most important QA considera
tion with respect to open NRs is. to have an adequate system to track 
and identify the status of every NR, and that applicant's NR tracking 
system accomplishes that purpose.!13 Mr. Edelman also presented uncon
tradicted testimony that applicant's reviews and audits have not identi
fied an undue delay in the closeout ofNRs.!14 

No timeliness problems in connection with the closeouts of NRs were 
cited by staff witnesses. Mr. Konklin testified that in order to apply the 
timeliness requirements of 10 C.F.R. Part 50, Appendix B, Criteria 
XVI, a judgment must be made based on a number of considerations, 
such as the type of item, the significance of the deficiency, the stage of 
construction, whether the item would become inaccessible due to con
struction in the near future, and the hold points that might be involved 
in the work.!1S Mr. Maxwell testified that IEEE-336 requires applicant to 
resolve unsatisfactory conditions before operating a system.1I6 

Based on the evidence, it is clear to the Board that the closeout of 
NRs has not been a problem. The intervenors have not raised any seri
ous doubts about the adequacy of the closeout systems. The Board is en
tirely satisfied that applicant's system is closely tracking the status of 
NRs at Perry, and that nonconformances are being properly closed out 
in a manner consistent with their safety significance. 

The Board and intervenors also inquired extensively into whether 
Comstock has corrected applicant ARs and CARs on a timely basis.!17 

109 EdelmanlLeidich Testimony at 20. 
1I0Tr. 1356-57 (Edelman). 
III Tr. 1162-63 (Edelman). The 30-day time for "disposition" refers to review by the design engineer 
and a decision as to the appropriate type of corrective action to be implemented, rather than to the con
tractor's final implementation of the specified corrective action. Tr. 1167-69 (Edelman). 
112 Tr. 1163-64 (Edelman). 
113 Tr. 1162-64 (Edelman). 
114 Tr. 1164-66, 1168-69 (Edelman). 
lIS Tr. 1596 (Konklin). 
116 Tr. 1597 (Maxwell). 
117 ARs and CARs involve procedural or programmatic deficiencies not involving plant "hardware." A 
CAR Is essentially an escalated AR. St!e note 47, supra; Tr. 1279 (Leidich); Tr. 1312-14 (Board); and 
Tr. 1371 (Edelman). 
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At the hearing, Sunflower's representative and the Board asked appli
cant's witnesses to address the statements in Report No. 81-19 regarding 
Comstock's apparent lack of timeliness in responding to applicant audit 
findings. 1I8 Messrs. Edelman and Leidich agreed with the Staffs finding 
at 93 of Report No. 81-19 that there were excessive open ARs against 
Comstock as of the time the staffs review was conducted. 1I9 However, 
applicant had issued a number of CARs and an SWN to Comstock for 
lack of responsiveness to applicant audit findings. 12o Mr. Edelman and 
Mr. Leidich also testified that applicant had recognized underlying prob
lems such as Comstock's QA/QC staffing and training, and that applicant 
took significant steps to address these areas. 12I We have previously 
concluded that a significant improvement in Comstock QA/QC staffing 
and training has indeed been accomplished. 122 Mr. Leidich testified that 
applicant saw improvements in some areas covered by its audit findings 
and that in other areas there were lingering problems.123 Mr. Edelman 
testified that applicant continues to take any action (e.g., upgrading an 
AR to a CAR or issuing a SWN) it believes is required to get responsive
ness from the contractor. 124 

The uncontradicted evidence is that open ARs and CARs are not a 
current problem with respect to Comstock.12S Applicant's pre filed tes
timony stated that applicant has issued 267 ARs against Comstock. 126 Al
though there was no evidence as to the precise number of current open 
ARs, Mr. Leidich testified that the long-standing "problem" ARs 
against Comstock have now been closed out. As to CARs, as of the time 
of the hearing, applicant had issued eighteen CARs against Comstock. 
Only two of these (both of which were issued in 1983) remained open as 
of the hearing. 127 Since the time of the NRC's 1981-82 investigation, ap
plicant has requested Comstock to respond to all ARs and CARs within 
five days with an appropriate plan and response schedule, which Com
stock has done.128 

118 Tr. 1274 (Licensing Board); Tr. 1363 (Hubbard). 
119Tr. 1278·79, 1363·64 (Leidich); Tr. 1371 (Edelman). 
120Tr. 1371 (Edelman). See Tr. 1308·11, 1507 (March 1980 CAR); Tr. 1527 (November 1981 SWN); 
Tr. 1535 (April 1982 CAR); Tr. 1374·75, 1538 (August 1982 CAR) (Leidich). 
121 Tr. 1272·79 (EdelmanlLeidich); pp. 1383.84, supra. 
122 Pages 1385·86, supra: see Tr. 1369·70 (Leidich). 
123 Tr. 1279 (Leidich). 
124 Tr. 1371 (Edelman). See. e.g., EdelmanlLeidich Testimony at 33 (discussing applicant's responses 
to Comstock's final inspection backlog). 
12STr. 1366·68 (Leidich). 
126 EdelmanILeidich Testimony al21. 
127Tr. 1867·68 (Silberg). 
128 Tr. 1375·76 (Leidich). 
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There was testimony by applicant that the acceptable time for closing 
out ARs depends again on the circumstances.129 The Board agrees. The 
fact that an AR is still open does not necessarily mean the contractor has 
taken no action. Applicant may still be reviewing the contractor's 
response, or applicant may have a concern over a particular aspect of the 
response. 130 Further, the mere existence of an open AR cannot be equat
ed to·a safety problem. These matters must be examined in context. We 
would be concerned if it appeared that applicant was not adequately 
monitoring the safety significancel31 and status of ARs; however, the 
record indicates otherwise. Applicant's procedural system,132 and its use 
of this system to correct problems, in our view reflect a proper degree of 
involvement and control. Intervenors have not indicated any evidence 
that casts doubt on this conclusion. 

Two overall conclusions follow from the evidence. First, applicant's 
NR system has .achieved the timely identification and correction of non
conforming conditions in the electrical area. Physical conditions of 
potential safety consequence are being identified and corrected under 
the formal NR system. Second, applicant's AR/CAR system has also 
achieved the proper degree of corrective action. ARs have been identify
ing procedural and programmatic deficiencies as they have arisen. Al
though Comstock has not always fully addressed applicant's ARs on a 
timely basis, when tardiness has occurred applicant has escalated ARs to 
CARs to resolve the issue at hand. Applicant created the CAR system 
for just such a purpose. At the hearing it did not appear to the Board 
that AR/CAR escalation has been improper or gives rise to any safety 
concerns.133 Applicant has not hesitated to use CARs, or SWNs, when 
such escalated corrective action has been appropriate. Moreover, there 
is no evidence that failures by Comstock to address applicant ARs on a 
timel~ basis have resulted in unsafe conditions at the plant. 

IV. SIGNIFICANCE OF REPORT NO. 81-19 FINDINGS 

Report No. 81-19 indicates that on October 27, 1981, Individual A 
made six allegations to Region III concerning specific aspects of Com
stock's activities at Perry. The iridividual asserted that electrical inspec
tors had been "intimidated" during a meeting, and also alleged that cer-

129 Tr. 1290·91 (Leidich), 
13oTr. 1391, 1394 (Edelman). 
131 Tr. 1313 (Board). 
132 See note 46 supra. 
133 Tr. 1314 (Board). 
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tain procedural violations had occurred in the areas of conduit 
installation, cable pulling, electrical penetrations, and motor control 
center storage.U4 The staff conducted a thorough inv~stigation and did 
not substantiate Individual A's allegations. 

Because of the staff's overall responsibility for overseeing the quality 
of construction, its investigation of allegations about Comstock was ex
panded into a detailed inspection of electrical hardware procurement, 
drawing control" electrical cable tray installation, electrical and instru
mentation hanger installation, and installed switchgear. Between October 
27, 1981 and March 19, 1982, six staff represehtatives spent a total of 
711 hoursl35 on the staff's investigation and inspection of the electrical 
area.136 In the course of its inspections the staff identified nine items of 
noncompliancel37 and a number of unresolved or open issues. The 
noncompliances, most of which were procedural,138 were assigned com
paratively low (Level IV or V) severity levels.139 The inspections identi
fied no significant "hardware" deficiencies. The staff concluded that the 
noncompliances did not merit a monetary penalty.140 

The staff's testimony at the hearing was that the electrical construction 
difficulties identified at Perry "are not very unusual" within Region 
III.141 Mr. Williams noted in response to a Board inquiry that nuclear 
electrical work is "particularly complex," that there are "many attributes 
that require inspection," and that "there are many opportunities for 
error to occur. "142 His overall assessment was that, considering the 
extent of the areas examined, the items of noncompliance reflected in 
Report No. 81-19 involved "perturbations within what was essentially a 
sound system. "143 While in the earlier stage of the investigation the staff 
raised questions concerning Comstock, and urged applicant to stop Com
stock's cable-pulling activities, the staff ultimately found that "the great 
majority of the documentation and the effort was acceptable. "144 

134 Board Ex. 3, Report No. 81'19, at 6·29. 
135 Based on our familiarity with other staff investigations and inspections, and on the stalT's figures con
cerning the total inspector hours expended to date at Perry, we conclude that the Comstock investigation 
represented a significant commitment of the stalT's time and resources. This is relevant in measuring 
the significance of the stalT's findings, since we would normally expect an investigation of this magnitude 
to identify at least some areas of deficiencies. 
136 Board Ex. 3, Report No. 81-19, at 2. See Konklin, et aL. Testimony at 12. 
137 Board Ex, 3, Notice of Violation. 
1381d.; See Konklin, et at, Testimony at 12-\3; EdelmanlLeidich Testimony at 30, 
139 Board Ex. 3, Notice of Violation; Konklin, et 01., Testimony at 13; Tr. 1812-\3 (Williams). 
140Tr. 1774 (Williams); see Tr. 1817-18 (Williams). 
141 Tr. 1794 (Konklin and Williams); see note 66, supra. 
142Tr. 1795 (Williams). 
143Tr. 1699 (Williams). 
144/d. 
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We do not believe, based on our review of Report No. 81-19 and the 
uncontradicted evidence presented at the hearing, that the noncompli
ances in the Notice of Violation raise serious safety concerns. We in
quired about cable separation criteria violations (there were eight found 
by the Stam and learned that such violations are not uncommon. Mr. 
Leidich, who is quite familiar with the IEEE standards and industry prac
tice in this regard,14S testified that" [i] t is clearly not unusual to see that 
kind of situation, not only at the Perry project but at any project in the 
United States. "146 Mr. Williams confirmed Mr. Leidich's explanation 
and conclusions. He stated that "[t]he experiences at Perry in the area 
of electrical separation have not been unlike those that we have had at 
every other site in the region over the last 13 years that I have been in 
Region III." Mr. Williams testified that he was "certain that most of the 
work was done correctly." 147 

,Similar testimony was given regarding. the cable-pulling program. The 
Board asked whether there was any reason to believe that cable pulls 
were completed by Comstock without adequate testing. Mr. Williams re
plied that the chance was "very, very small, if in fact it existed at all. "148 
Mr. Leidich testified, without contradiction, that cable over-tensioning 
is not uncommon, particularly where cable is being pulled around a 
bend.149 The Board discussed with statT witnesses the various procedures 
used for testing safety-related cable, and inquired into the engineering 
reviews and dispositions that have been used at Perry when cable over
tensioning has occurred. We were particularly interested in use-as-is and 
scrap dispositions. The statT testified that it closely reviews use-as-is 
dispositions. ISO Mr. Gildner described an instance in which a large safety
related cable had been over-tensioned. Although it passed subsequent 
engineering tests, it was nevertheless scrapped. Mr. Gildner's conclusion 
from this and similar episodes was that "this Licensee does tend to take 
the conservative approach." 

We reviewed with witnesses the sequence leading to applicant's 
November 1981 SWN against Comstock's cable-pulling program, dis
cussed at 13-15 of Report No. 81-19. Applicant's lead electrical QE, and 
Region III personnel, were jointly observing a duct bank cable pull. 
They noted deficiencies in the procedures being followed, and applicant 
issued an SWN which required Comstock to completely review its cable 

14S Tr. 1544·51 (Leidich); pp. 1371·72, supra. 
146 Tr. 1549 (Leidich). 
147 Tr. 1647·56 (Williams). 
148 Tr. 1632 (Board, Williams). 
149 Tr. 1354 (Leidich). 
ISOTr. 1633-44 (Board, Williams, Maxwell). 
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procedure. lSI Although we do not take lightly the mistakes Comstock 
made, \S2 at the same time we recognize that the incident occurred at the 
beginning of a new phase of Comstock's work - power cable pulling 
through safety-related duct banks.1S3 These were not recurring problems. 
The Board concludes that applicant's QA/QC personnel and the statT 
jointly identified Comstock's difficulties, including both inspection and 
craft training deficiencies, at the beginning of the work activity. This in
dicates that applicant was controlling its contractor and was receptive to 
statT suggestions. The fact that the statT was also present does not cause 
us to draw adverse inferences regarding applicant's overview of 
Comstock. IS4 

Inquiry by the Board into other technical areas discussed in Report 
No. 81-19 also failed to disclose serious problems. Mr. Williams testified 
that noncompliance 5 (a) (2) of the Notice of Violation, involving motor 
control centers, was a procedural problem, "easily corrected," and not 
surprising. The statT finds "problems like this one at all of our plants 
when they are at this stage of construction."lss One of the NRC non
compliance findings, 2(a),IS6 relating to an alleged violation of the 2700 

conduit bend criterion, apparently involved an error of interpretation ort 
the part of the statT. IS7 

In our review of Report No. 81-19 prior to the hearing, we were partic
ularly concerned over statements at 94-95, to the etTect that applicant 
had failed to exercise overview and control of Comstock in 1981, and 
that "CEI had failed to identify the findings of this investigation inde
pendent of the NRC." The staff's conclusion in Report No. 81-19 was 
based on its review of various applicant overview documents showing 
repeated months of below-standard performance by Comstock in 1981.158 

We stated, at the summary disposition stage, that we could draw no 
meaningful inferences from applicant's below-standard ratings of Com
stock without a better understanding of applicant's overview program 
and its implementation. In light of our findings and conclusions regard
ing applicant's and Comstock's programs, set forth in previous sections 
of this opinion, we no longer retain a serious concern. In a more perfect 
world, problems between a licensee and a contractor would be more 
quickly remedied. However, we have no reason to believe that there are 

lSI See pp. 1384·85. supra. 
152 Tr. 1661 (Board, Williams). 
153 Tr. 1276, 1283. 
154 Tr. 1659·60 (Williams). 
155 Tr. 1695·1701 (Williams). 
156 Board Ex. 3, Notice of Violation at 2. 
157 Tr. 1668, 1778 (Williams). 
158 Board Ex. 3, Report No. 81·19, at 95. 
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any safety problems at Perry as the result of this less-than-desirable 
period for correction. Consequently, we conclude applicant's overview 
and control of Comstock prior to the Staff's 1981-82 investigation was 
adequate. Although the Staff has indicated in Report No. 81-19 and 
SALP 2, as well as in testimony,159 that Comstock's problems seemed 
unduly persistent, applicant in its performance ratings of Comstock and 
its stepped-up audits and surveillance of the contractor, recognized the 
problems and took adequate corrective action. 

Applicant's and staff's prefiled testimony set forth persuasive evidence 
concerning applicant's positive attitude and actions in responding to the 
findings of the staff's 1981-82 investigation. 16o Mr. Williams testified 
that "in nearly every instance, in fact all instances that I can recall, an 
appropriate corrective action was initiated upon notification by me 
and/or my inspectors on site. "161 He also testified, in response to a ques
tion from aCRE's representative regarding the February 10, 1982 meet
ing between applicant and Region III on preliminary findings from the 
Staff's investigation, that 

The Licensee's - I suppose we are talking about his attitude, if you will, was one 
of cooperation. He demonstrated professional competence. He demonstrated general 
willingness to get on with correcting the issues that we mutually agreed needed 
correcting. He demonstrated a willingness to assist the regulator, to the extent that 
it was possible, in establishing the status of his activities and by that I simply mean, 
they were willing to provide all records and as many bodies as we need to track 
through their system to get things in order. 

As I have indicated before - and perhaps others of this panel have been a 
benefactor of that to the extent they allowed you to come onto the site and plow 
through all of the records - it is an open book. By my experience, and I participated 
in a number of these, that rarely happens. 162 

The Board concludes from the foregoing that the staffs 1981-82 in
vestigation and inspections disclosed no serious inadequacies in appli
cant's QA/QC overview and control of Comstock. The noncompliances 
the staff found were largely procedural. None revealed unsafe conditions 
in the electrical area. Many of the difficulties were associated with the 
first phase of a major new work activity, where "start-up" deficiencies 
may be more likely. 

Most of the staffs findings represented problems that are seen at 
other nuclear plants at similar stages of construction. Moreover, the 

t59 See. f'.g .• Tr. 1623·24, 1656, 1817 (Williams). 
160 Sef' f'.g .• EdelmanlLeidich Testimony at 30-32; Konklin, f't aL. Testimony at 15-20. 
t61 Tr. 1587 (Williams). 
162 Tr. 1769-71 (Williams). See Tr. 1861-62 (Gildner). 

1393 



staff's investigation and inspections were broad in scope and did not, 
considering their extent, find a disproportionate number of noncom
pliances. Of the noncompliances found, all were of a relatively low 
severity level. Applicant's and Comstock's corrective actions were re
sponsive to the staff findings, sometimes exceeding the strict bounds of 
the staff's findings. In short, applicant has withstood not only the Staff's 
thoroughgoing scrutiny, but our own. 

V. MISCELLANEOUS - ISSUANCE OF PARTIAL 
INITIAL DECISION 

The Board has determined that this Partial Initial Decision should be 
issued prior to the completion of evidentiary hearings on other issues 
and that the Partial Initial Decision should be made immediately effec
tive for purposes of appellate review. 

The Board's authority in this regard is based on the NRC's Rules of 
Practice. Appendix A to 10 C.F.R. Part 2 authorizes the Board to hear 
issues separately and issue separate decisions in those separate hearings. 

The Commission or the Atomic Safety and Licensing Board may consider on their 
own initiative, or a party may request the Commission or the board to consider, a 
particular issue or issues separately from, and prior to, other issues relating to the 
elTect of the construction andlor operation of the facility upon the public health and 
safety, the common defense and security, and the environment or in regard to anti
trust considerations. If the Commission or the board determines that a separate 
hearing should be held, the notice of hearing or other appropriate notice will state 
the time and place of the separate hearing on such issue or issues. The board 
designated to conduct the hearing w/l/ Issue an Initial decision, If deemed appropriate, 
which w/l/ be dispositil'e of the issuers) considered at the hearing, in the absence of an 
appeal or Commission or Appeal Board review pursuant to §§ 2.760 and 2.762, 
before the hearing on, and consideration of, the remaining issues in the 
proceeding.163 

The Appeal Board has held that a licensing board action is appealable 
if it "disposes of at least a major segment of the case. "164 There can be 
no dispute that Issue #3 is a major segment of the case. 

163 10 C.F.R. Part 2, App. A, § J(c)(O (emphasis added). 
164 Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758 (1975). Set 
also, Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 0, ALAB-696, 16 NRC 1245, 1256 
(1982); Louisiana Power <I Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-690, 16 NRC 
893, 894 (1982); Nuclear Englnl!l!rlng Co. (Shemeld, l11inois, Low-Level Radioactive Waste Disposal 
Site), ALAB-606, 12 NRC 156, 160 (1980). 
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Licensing boards in other proceedings have routinely made partial ini
tial decisions immediately effective,16S and Appeal Boards have routinely 
taken jurisdiction over exceptions filed from partial initial decisions. l66 

While the Appeal Board might defer briefing of an appeal "so as to 
avoid piecemeal or concurrent review, "167 that is a choice which rests 
with the Appeal Board based on its control of its docket and need not 
affect this Board's actions. 

The Board is, of course, aware of an unpublished Appeal Board order 
in Consumers Power Co. (Big Rock POiRt Nuclear Plant), dated October 
4, 1982, in which the Appeal Board stated that the Big Rock proceeding, 
involving a spent fuel pool license application, did not appear to warrant 
more than one initial decision. Three partial initial decisions had already 
issued and the Appeal Board anticipated more. The Appeal Board also 
deferred briefs on exceptions to one of the decisions and tolled the time 
for filing exceptions on others. The Big Rock order is not applicable 
here. Apart from the legal principle that unpublished decisions are not 
generally to be relied upon,168 the Appeal Board in Big Rock was simply 
observing that in the particular facts involved, numerous partial initial 
decisions were not warranted. The Appeal Board recognized that "sound 
management of some proceedings requires the issuance of more than 
one initial decision" and that NRC regulations "do not preclude the is
suance of partial initial decisions. "169 The only criterion stated by the 
Appeal Board was that partial initial decisions "should dispose of a major 
segment of the case."170 Since the quality assurance issue is "a 'major seg
m€mt of [this] case" and since a timely appeal decision might aVOId an 
unnecessary delay in this proceeding should more hearings on quality 
assurance be necessary, we believe that a partial initial decision is ap
propriate here. 

16S See, e.g., Union Electric Co. (Callaway Plant; Unit n, LBP-82-109, 16 NRC 1826 (1982); Louisiana 
Power & Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-IOO, 16 NRC ISSO (1982); South 
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit n, LBP-82-SS, 16 NRC 22S 
(1982); Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), 
LBP-82-3, IS NRC 61 (1982). 
166 Set, t.g., Philadelphia Electric Co. (Limerick Generating Station, Units I and 2), ALAB-726, 17 
NRC 7S5 (1983); Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-72S, 17 NRC 562 
(1983). 
167 Limerick, supra, 17 NRC at 759 n.9. 
168 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-592, II 
NRC 744, 74S (1980) See also Cincinnati Gas and Electric Co. (Wm. H. Zimmer Nuclear Power Station, 
Unit n, LBP-82-47, IS NRC IS38, 1547 (1982) (unpublished order given no weight). 
169 Order at 2. 
170 [d. 
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VI. CONCLUSION 

The uncontradicted evidence is that applicant's quality assurance pro
gram has provided adequate overview and control of Comstock's activi
ties at Perry, and that applicant's program has prevented, and will con
tinue to prevent, unsafe conditions at the plant. We therefore conclude 
that there is no serious safety issue that requ'ires us to undertake further 
inquiry into applicant's QA control of Comstock or other safety-related 
contractors at Perry. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 2nd day of December 1983, 

ORDERED 
1. The sole remaining issues of material fact admitted under Issue 

#3 in this proceeding, concerning the adequacy of applicant's quality 
assurance program for the control of safety-related contractors at Perry, 
are found to be without merit and are dismissed. 

2. Pursuant to 10 C.F.R. § 2.760(a) this is a partial initial decision 
that will constitute final action of the Commission forty-five (45) days 
from the date of issuance unless exceptions are taken pursuant to 
§ 2.762 or the Commission directs that the record be certified to it. 

3. Exceptions to'this decision or designated portions thereof may be 
filed with the Commission, in the form required by § 2.762(a), within 
ten (10) days after service of this decision. 

4. To pursue an appeal, briefs in support of a party's objection also 
must be filed, within thirty (30) days after filing the exceptions (or forty 
days in the case of the' staff of the Nuclear Regulatory Commission). 
The brief must comply with the requirements of§ 2.762. 

5. Within thirty (30) days of the service of the brief of the appellant 
(40 days for the slam, parties may file opposing or supporting briefs or 
supporting briefs that comply with the requirements of§ 2.762(c). 
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6. Filings that do not comply with the rules governing appeals may 
be stricken. 

Bethesda, Maryland' 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1398 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

John F. Wolf, Chairman 
Frank F. Hooper 

Gustave A. LInenberger, Jr. 

LBP·83·78 

In the Matter of Docket Nos. STN 50·522 
STN 50·523 

(ASLBP No. 75·279·08·CP) 

PUGET SOUND POWER AND LIGHT 
COMPANY, et sl. 

(Skagit/Hanford Nuclear Power 
Project, Units 1 and 2) December 13, 1983 

The Licensing Board grants Applicants' motion to withdraw their ap
plication and terminate the proceedings. 

MEMORANDUM AND ORDER 

Under the date of November 23, 1983, the Applicants (Puget Sound 
Power and Light Company, Portland General Electric Company, Pacific 
Power and Light Company, and the Washington Water Power 
Company) filed a Withdrawal of Application in the above entitled pro
ceeding and a Motion for Order Approving Withdrawal of Application 
and Terminating Proceeding. 

In a letter, dated November 23, 1983, Mr. Robert V. Myers, Vice 
President, Engineering Operations, Puget Sound Power and Light 
Company, advised Mr. Nicholas D. Lewis, Chairman, Energy Facility 
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Site Evaluation Council, 4224 Sixth Avenue, S.E., PY-ll, Olympia, 
Washington 98504, that "our application no. 81-1 for the 
Skagit/Hanford Nuclear Project is hereby withdrawn ... " 

Chairman Lewis, of the Energy Facility Site Evaluation Council, in a 
telephone conference, has advised this Board that the Council has re
ceived the Notice of Withdrawal of the Application for Site Certification 
No. 81-1 by Puget Sound Power and Light Company, et al., and will 
process it in accordance with its regulations. 

The NRC Staff in responding to the Applicants' request for withdrawal 
of the construction permit application and termination of the proceedings 
stated in part: 

There is no apparent problem with respect to site restoration at the Skagit/Hanford 
site. The land in question is owned by the Department of Energy (DOE), and the 
Applicant has an agreement with DOE as to the manner in which the land will be 
restored. The only work the Applicant performed affecting this land was the digging 
of certain exploratory trenches and wells. Where DOE does not have a use for these 
excavations, they are being back-filled. This work is expected to be completed by 
February 1984. 

None of the parties, save the NRC Staff, has responded to the Appli
cants' Motion for an order approving the withdrawal and termination of 
the proceedings. There is nothing in the record to show that any party or 
the public interest will be harmed by granting this motion. 

Accordingly, it is 
ORDERED 
That the Applicants' motion to withdraw the application and terminate 

the proceedings is granted without prejudice. 

Dated at Bethesda, Maryland, 
this 13th day of December 1983. 

FOR THE ATOMIC SAFETY AND . 
LICENSING BOARD 

John F. Wolf, Chairman 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1400 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. Bright 

LBP-83-79 

In the Matter of Docket Nos. 50-440-0L 
50-441-0L 

CLEVELAND ELECTRIC ILLUMINATING 
CO~PANY. et al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) December 20, 1983 

The Licensing Board denies intervenor's motion to reopen discovery. 

RULES OF PRACTICE: DISCOVERY 

Reasonable discovery deadlines, subject to good cause for subsequent 
filing of discovery requests, may be established and adhered to. Delay 
between a deadline and a hearing is not by itself ground for generally 
reopening discovery. 

MEMORANDUM AND ORDER 
<OCRE Motion to Reopen Discovery) 

Ohio Citizens for Responsible Energy's (aCRE's) November 15, 
1983 motion to reopen discovery is denied. 
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· This Board established fair discovery deadlines on certain admitted 
issues pursuant to guidance given to us by the Commission.! This is con
sistent with the introductory language in 10 C.F.R. § 2.740(b), which 
permits discovery to be limited by Order of the Board. It also is consis
tent with Section 2.711, which permits the Board to reduce time limits 
when there is a good reason to do so. 

OCRE admits that "[a1t the times they were imposed, these restric
tions were reasonable."2 However, it feels that the time for hearing is 
now far removed from what was originally expected and it feels that this 
constitutes materially changed circumstances requiring us to rethink our 
previous restrictions.3 

OCRE's arguments mistake our purpose for limiting discovery. This is 
potentially a very complex proceeding. New contentions may be admit
ted for good cause at any time. Even completed decisions of the Board 
may be reopened. In fact, at this very time OCRE is seeking to admit a 
new contention and it is also seeking to reopen the hearing record on 
quality assurance. Under these cfrcumstances, thoughtful hearing 
management requires that matters that can be completed, be completed, 
so that they will not interfere with other matters that may arise. Another 
way of putting this thought is that 

the purpose of a discovery cut-ofT date is to require a party to complete as much dis
covery as is feasible before that date. The fact that Sunflower will obtain additional 
information in the future will permit it to argue that it has good cause for late-filing 
of interrogatories with respect to that material, providing that the information was 
not previously available to it. 

We will not deprive [a party] of its fair opportunity to seek discovery of matters 
not previously known to it, but that is not a reason to extend the deadline on mat
ters already known to it.4 

We have adhered to the principle that additional discovery, beyond 
discovery deadlines, would be available upon a showing of good cause. 
In one telephone conference, in.August 1982, we stated that, "[t]he 
Board in setting a target understands that there may be good cause for 
exceeding these deadlines. We would not expect them to be exceeded 

! Statement of Policy on Conduct of Licensing Proceedings. CLI-Sl-S, 13 NRC 452 (19S1) at 456 states that 
"the boards, in consultation with the parties, [should] establish time frames for the completion of both 
voluntary and involuntary discovery." 
2 OCRE's Motion at 1. 
3 Given the substantial time that has elapsed since discovery has closed, we think it appropriate that ap
plicant file, during January 1984, either an update of its answers or a statement that no update is 
necessary. 
4 Unpublished Memorandum and Order <Concerning Request to Extend Discovery on Issue # n, dated 
October 8, 1982, .t 1. 
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without good cause."s In another telephone conference, in November 
1982, we stated that, "[a]fter considering the arguments, we have decid
ed to set a January 31 cut-off date on initial discovery requests on issues 
13 through 15 subject to a showing of good cause for late filing."6 
. Under the circumstances, we are surprised that aCRE was dissatisfied 
by the seven-day period we permitted for follow-up interrogatories. This 
is the first we have heard of the difficulty, to which we would have given 
a sympathetic ear had it been raised in a timely fashion. Although we 
are aware that discovery responses may be complex, we did not analyze 
aCRE's problems on these specific matters to determine whether it 
needed more time. Had we been asked to consider the difficulty of the 
task, we would have given serious attention to the request. However, 
even at this time aCRE phrases its problem in generalities, without 
reference to particular documents or the scope of its problem of analysis 
and we cannot be sure from this filing whether good cause for an exten
sion of time would have existed had a timely motion been filed. 

aCRE's reliance on Commonwealth Edison Co. (Zion Station, Units 1 
and 2), ALAB-196, 7 AEC 457 (1974) is entirely misplaced. The licens
ing Board in that case did not exercise its authority to set a discovery 
deadline applicable to all the parties. Had it set such a deadline, the un
certainty that existed in that case concerning the admission of conten
tions makes it uncertain whether a deadline prior to the preliminary 
hearing would have been appropriate. Furthermore, the Board granted 
subsequent discovery to other parties, indicating a lack of reciprocity or 
fairness'in its actions. That case is not instructive here because our dead
lines have been reasonably set for all parties and are, and have always 
been, subject to exceptions for good cause. 

There are some possible confusions afloat which we would like to 
clear up. First, questions asked at a hearing must be relevant and 
material. A party must be able to explain their relevance. By contrast, 
discovery may be used to ask questions that may lead to the discovery of 
relevant material. At the hearing, questions may no . longer be asked 
merely because they may lead to the discovery of relevant material. 
Second, termination of discovery by a deadline does not prohibit a party 
from obtaining subpoenas for witnesses or documents to be produced at 
trial. For example, aCRE might like to assure itself that when it delves 
into analytical conclusions relied on by another party that witnesses will 
be unable to plead lack of memory but will be able to refer to the docu
ments from which they formed their opinions. af course, aCRE will 

S Tr. 753. 
6Tr.8oo-0I. 
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have to meet the standards applicable to the issuance of a subpoena and 
will have to be able to resist a motion to quash, as in the Zion case that 
OCRE cites, but it should not feel that it is precluded from seeking sub
poenas by a discovery deadline. 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 20th day of December 1983, 

ORDERED 
Ohio Citizens for Responsible Energy's November 15, 1983 motion 

to reopen discovery is denied, without prejudice to its filing discovery re
quests accompanied by a showing of good cause for late filing. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1404 (1983) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Jerry R. Kline 

Mr. Glenn O. Bright 

LBP-83-80 

In the Matter of Docket Nos. 50-440-0L 
50-441-0L 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 & 2) December 23, 1983 

The Licensing Board admits a late-filed contention concerning the 
reliability of diesel generators. 

RULES OF PRACTICE: LATE-FILED CONTENTION 

An intervenor that has demonstrated its ability to contribute to the de
velopment of the record on a particular contention need not also promise 
to provide expert witnesses or outline their testimony. 

RULES OF PRACTICE: LATE-FILED CONTENTION 

By adopting a schedule for discovery, the Board may minimize the 
potential for delay of the proceeding and reduce the negative impact of 
this criterion for late-filing. 
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MEMORANDUM AND ORDER 
(New Contention on Diesel Generators) 

Ohio Citizens for Responsible Energy's '(OCRE's) September 26, 
1983 Motion to Resubmit its Contention #2 (Motion) shall be granted. 
However, our review of the basis for the contention persuades us that it 
should be simplifiedl and admitted into this proceeding in the following 
form: 

Issue # 16. Applicant has not demonstrated that it can reliably generate emergency 
onsite power by relying on four Transamerica Delaval diesel generators, two for 
each of its Perry units. 

Although this contention no longer states that a third, independently 
manufactured diesel generator must be ordered for each of the Perry 
units, as the submitted contention did state, OCRE will have the oppor
tunity to establish the validity of its contention and to demonstrate what 
relief may be appropriate, including the addition of a third diesel 
generator. However, Cleveland Electric Illuminating Co., et al. 
(applicant) will be permitted either to demonstrate the invalidity of the 
contention or that OCRE's concerns have been resolved by appropriate 
action, in compliance with 10 C.F.R. Part 50, Appendix A, General 
Design Criterion 17 and applicable guidapce. 

I. BASIS FOR THE CONTENTION 

Although this contention must meet the five criteria of 10 C.F.R. 
§ 2.714(a) (1) before it is entitled to substantive consideration,2 we find 
it useful to discuss OCRE's basis for the contention before we address 
the late-filing criteria. 
, The event which triggered the filing of OCRE's motion was the 
August 12, 1983,. failure - during a load test - of the main crankshaft 
of the # 102 Electrical Diesel Generator of the Shoreham Nuclear Power 

1 The authority to simplify and focus contentions is derived from 10 C.F.R. § 2.714(e). 
2 We need not decide the merits of OCRE's argument that we should admit this contention because ap

plicant obtained dismissal of its Contention 2 (which it Is resubmitting) by 8 misstatement. However, ap
plicant did not conceal any facts. Although its argument may have been somewhat misleading, OCRE 
had al\ the information available to it during the special pre hearing conference that it has now, since it 
relies for this argument on FSAR § 8.3.1.1.3.2. OCRE's Motion at 2. We note that the key question for 
availability of onsite power is whether Perry can achieve safe shutdown. Compa~ OCRE's Motion at 2 
to NRC StalTResponse to OCRE Motion to Resubmit Rejected Proposed Contention 2, October 6,1983 
(StalT Response) at 4, ciling SER §§ 8.3.1 and 9.6.3. (Our record is not clear on whether applicant can 
rely on its High Pressure Core Spray dedicated diesel generators to achieve safe shutdown, even if both 
the larger diesels are unavailable,) 
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Station. That event was followed by an inspection of the crankshafts on 
the #101 and #103 Electrical Diesel Generators, and each of these was 
found to have "cracks in locations similar to that of the break in the 
# 1 02 crankshaft." All three electrical diesel generators at Shoreham 
were supplied by Tninsamerica Delaval.3 

OCRE's Motion does not rely entirely on these remarkable events at 
Shoreham. It relies as well on reported deficiencies in Perry diesel 
generators, which also are manufactured by Transamerica Delaval. It 
states that the eleven deficiencies are "harbingers of troubles to come."4 

Applicant correctly states that the mere listing of deficiencies does not 
provide a basis for a contention, since the reporting of deficiencies may 
merely indicate the correct operation of a quality assurance system.s 
However, the Nuclear Regulatory Commission's Staff (staff) has 
concluded that the crankshaft failure and "many minor. problems" in 
Transamerica Delaval generators constitute an "abnormally high" rate 
of problems.6 It also is concerned about the adequacy of the quality 
assurance program of Transamerica Delaval,' and has changed its conclu
sion about the adequacy of the basis for OCRE's contention, currently 
concluding that it has a basis. 8 

Furthermore, we note that a number of the problems in Perry's gener
ators appear to be related to design problems. Deficiency Analysis 
Report (DAR) 044 concerned a problem in the design of the system for 
lubricating the turbocharger thrust bearings.9 DAR 079 involved poten
tialleakage of a check valve in a seismic event, and we are unable to tell 
from the DAR whether a design problem occurred. DAR 081 is a design 
problem, the choice of a mounting location for the governor lube oil 
cooler. DAR 083 concerns "inadequate Code Data Reports," and we are 
unable to tell from the DAR whether or not this may indicate a lack of 
thoroughness in Transamerica Delaval's application of Code provisions. 
DAR 089 concerns nonconforming piping welds, but the DAR does not 
disclose whether this was a design problem or a manufacturing problem. 
DAR 099 may have resulted from a failure by the designer to consider 
the clearance that would be necessary for proper installation of a cap 

3 Staff Response, Attachment E, "Summary of September 2, 1983 Emergency Diesel Generator 
Meeting," September 21, 1983 at I . 
.. OCRE's Motion at 4 n.1. 
5 LBP-81-24, 14 NRC 175 at 211. Applicants' Answer to Ohio Citizens for Responsible Energy Motion 

to Resubmit Its Contention #2, October 3,1983 (Applicant's Answer). 
6 Darrell G. Eisenhut, "New Information Concerning Transamerica Delaval (roo Emergency Diesel 

Generators, Board Notification 83-160," October 21, 1983 (Board Notification) at I. 
'/d. at 2. See also /d. at Enclosure 5 (Jetter transmitting Notice of Violation). 
8 NRC Staff Supplemental Response (BaSed upon New Information in Board Notification BN-83-160), 

October 27, 1983 at 2, 2-3. 
9 For a discussion of these DARs,:see Applicant's Answer at 12-14 and the referenced attachments. 
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screw. DAR 101 may have been caused by improper choice of a 
material. DAR 109 may have occurred because of an improper or incom
plete specification of the grade of electrical wiring. DAR 117 apparently 
resulted from a design failure to comply with the ASME Code provisions 
governing pipe supports. DAR 139 involves a possible failure to use 
Class IE power as required by the regulations. 

We note that the serious failure at Shoreham also involved improper 
design of the crankshafts.10 

We do not consider it appropriate to consider at this time affirmative 
defenses raised by applicant in affidavits. Whether or not applicant's 
quality assurance program has been adequate to detect design or manu
facturing problems in the Delaval generators is a matter to decide after 
discovery has occurred, not before. Furthermore, we do not even have a 
description of how applicant has attempted to assure the quality of the 
design of the Delaval generators. 

We conclude that aCRE has set forth the basis for its contention with 
sufficient specificity to gain admission of this issue to the proceeding. 

II. GOOD CAUSE FOR LATE FILING 

After consideration of each of the five factors set forth in 10 C.F.R. 
§ 2.714(a}(l), we find that the balance of these factors weighs in favor 
of the admission of aCRE's contention. 

aCRE filed shortly after the Shoreham incident, which is the kind of 
event that brings a potential problem graphically to mind and causes 
.wise people to rethink their positions. The event has had that effect on 
both the staff and on aCRE. The fact that other parts of the jigsaw 
puzzle of inadequate quality assurance were previously available does 
not detract from the significance of this new information. aCRE had 
good cause for late filing. 

We find that the second and fourth factors, considered together, also 
favor aCRE's contention. The Appeal Board recently castigated counsel 
for another applicant for an unbalanced presentation of an argument that 
the staff could adequately represent an intervenor's interest. II In its 
decision, the Appeal Board said: 

10 Applicant's Answer to "NRC Staff Supplemental Response," December 16, 1983 (TurklSwansiger 
Affidavit," 5-6). 
II Washington Public Power Supply System (WPPSS Nuclear Project No.3) ALAB·747, 18 NRC 1167, 
1173·77 (1983). 
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The annals of NRC adjudications reflect that the position taken by staff on a specific 
safety or environmental issue (in the fulfillment of its role as the protector of the 
general public interest) often is at odds with the views espoused by an intervenor 
seeking to vindicate either its personal interest or its independent perception respect
ing where the public interest lies. Indeed, it was doubtless in recognition of the 
potential for such divergence that the Congress elected to provide hearing rights to 
private citizens and organizations in Section 189 of the Atomic Energy Act of 1954, 
as amended, 42 U.S.C. 2239.12 

We note that applicant's rather novel suggestion that it can adequately 
represent OCRE's interests was unsupported by authority. We consider 
this argument to fall a fortiori because of the just-referenced authority 
that the stafT, which is responsible for serving the public interest, cannot 
adequately represent OCRE. \3 

The third factor, the extent to which OCRE may be expected to partic
ipate in the development of a sound record, weighs in OCRE's favor. In 
this instance, OCRE has laid before the Board evidence suggestive of a 
pattern of design deficiencies. Had this evidence not been brought to us, 
we would have remained ignorant of the prohlem. Furthermore, OCRE 
reached a plausible conclusion about the implications of the Shoreham 
incident, based on a reasonable interpretation of available evidence, 
before the staff reached that same conclusion. This represents considera
ble sophistication and diligt:nce. We recognize that OCRE's greatest 
drawback as a party is that it has not yet presented any witnesses to this 
Board and has not made any promises to do so on this issue. This repre
sents a weakness with respect to the third factor, but not a fatal one -
particularly because the staff position makes it likely that there may be 
some divergence of opinion that OCRE -may help to develop for the 
Board.14 

The fifth factor, broadening the issues or delaying the proceeding, 
works mildly against admission of this contention. To mitigate the risk 
of delay of the proceeding, the Board adopts the' following filing 
schedule: -

1. Briefs on the regulations and guidance applicable to this issue 
will be simultaneously filed by January 20, 1984, with replies 
permitted by February 3, 1984. Service of the brief, but not 
the reply, should be by express mail. 

12/d. at 1175. See also 18 NRC 1175 n.25: "lIIn cases where there are no other intervenors, the 
fourth factor may always favor a grant of a late intervention petition. " 
IJ The staff's argument, Staff Response at 7-9, was addressed directly by the Appeal Board in the 
WPPSS case, cited above, and we lind it to be entirely without merit 
14 We do not interpret WPPSS. supra. to require an intervenor to indicate testimony it will present If It 
has established its ability to contribute to the record in other ways. See the concurring opinion of Mr. 
Edles, 18 NRC at 1182-83. 
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· ... 2. The last discovery request, subject to good cause for an exten
sion of time or for late filing, must be made by April 6, 1984. 
Parties should conduct discovery so that all follow-up interro
gatories may be filed by that target date. 

In light of these actions, designed to manage this phase of the 
proceeding, the effect of the broadening of the issues and the potential 
for" delay is expected to be minimal. 

ORDER 

For aU the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 23rd day of December 1983, 

ORDERED 
Issue # 16, concerning the reliability of generators supplied by Trans

america Delaval, shall be admitted into this proceeding. The schedule 
discussed in the memorandum for the filing of briefs and completion of 
discovery is hereby adopted. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Glenn O. Bright 
ADMINISTRATIVE JUDGE 
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Cite as 18 NRC 1410 (1983) LBP-83-81· 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the MaHer of 

Before Administrative Judges: 

Peter B. Bloch, Chairman 
Dr. Kenneth A. McCollom 

Dr. Walter H. Jordan 

TEXAS UTILITIES GENERATING 
COMPANY, et sl. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. 50-445 
50-448 

(Application for 
Operating License) 

December 28, 1983 

The Licensing Board finds that applicant has not demonstrated the ex
istence of a system that promptly corrects design deficiencies and has 
not satisfactorily explained several design questions raised by the 
intervenor. The Board suggests the need for an independent design 
review and requires applicant to file a plan that may help to resolve the 
Board's doubts. 

QUALITY ASSURANCE: DESIGN 

Appendix B to Part 50 of the regulations requires that there be a quali
ty assurance system that will promptly identify and correct deficiencies 
in the design of the plant. Applicant may not delay design review until 
the plant is nearly complete and claim that it is thereby complying with 
this regulatory requirement. 
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QUALITY ASSURANCE: INDEPENDENT DESIGN REVIEW 

The Board issues criteria for an independent design review that would 
satisfy it, including specifications governing the independence and qual
ifications of the review group, rules assuring organizational independ
ence during the review, reliability measures for the review, sampling 
concerns, the scope of the review (including in-depth consideration of 
each of the intervenor's concerns), methods of documenting and pre
senting findings, provisions for review of findings and provisions for 
hearings concerning the findings. 

EVIDENCE: EXPERT QUALIFICATIONS 

Allegations should be responded to in a reasoned manner. General 
assurances by experts, even if the experts be better qualified, are not 
satisfactory responses to detailed engineering arguments by 'a qualified 
engineer. 

EVIDENCE: EXPERT OPINION 

A statement by an engineer that a matter need not be considered be
cause of unexplained and otherwise unsupported "engineering judg
ment" is an unsatisfactory explanation in response to an engineering 
argument. 

RULES OF PRACTICE: FINDINGS OF FACT 

Vnless the Board has required that arguments be previously filed or 
disclosed, there is no prohibition restricting a party from making new 
arguments in findings of fact. 

RULES OF PRACTICE: REFERRAL TO THE APPEAL BOARD 

Because of the potential expense of complying with an order suggest
ing the need for an independent design review, the Board expressed a 
willingness to refer its decision to the Appeal Board. It also established a 
deadline for motions for reconsideration. 

TECHNICAL ISSUES DISCUSSED 

V-bolts in pipe supports, cinching down 
SA-307 steel in friction connections 
V-bolts, local stresses on pipes 
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Pipe support stability 
Stability of pipe supports 
American Welding Society Code, applicability to nuclear plant 
A WS Code, applicability to nuclear plant 
Free-end displacement, pipes and pipe supports 
Thermal stresses in pipe supports 
U-bolts, failure from overtorquing 
Torquing ofU-bolts 
Over-tensioning of U-bolts, adequacy of field inspection 
Field inspection ofU-bolt tensioning 
Stiff pipe supports 
Beta factor for tube-to-tube welds 
Recapping of welds 
Engineering error, significance of 
Calculation error, significance of . 
Concrete stresses, allowable 
LOCA forces on upper lateral restraint beam 
Wall-to-wall supports, expansion stresses 
Slab-to-wall supports, expansion stresses 
Floor-to-ceiling supports, expansion stresses 
Expansion stresses, pipe supports 
Richmond inserts 
Axial torsion, Richmond inserts 
Quality assurance, organizational interfaces. 

MEMORANDUM AND ORDER 
(Quality Assurance for Design) 

[The parties are prohibited from informing anyone about the existence 
or content of this Memorandum and Order prior to 12 noon Eastern Day
light Savings Time, December 28.] 

The record before us casts doubt on the design quality of the 
Comanche Peak Steam Electric Station (Comanche Peak), both because 
the Texas Utilities Generating Company, et al. (applicant) has not 
demonstrated the existence of a system that promptly corrects design 
deficiencies and because our record is devoid of a satisfactory explana
tion for several design questions raised by the Citizens Association for 
Sound Energy (CASE). We suggest that there is a need for an independ
ent design review and we require applicant to file a plan that may help to 
resolve our doubts. 
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The concerns that led to this decision were introduced into the pro
ceeding by two engineers, Mark A. Walsh and Jack Doyle, who worked 
for applicant for a combined total of less than two years. During that 
time, they acquired doubts that they have brought to the Board's 
attention. Because of the limited ability of these two individuals to ob
serve deficiencies in such a mammoth undertaking as the construction 
of a nuclear plant, the failure to provide logical explanations for several 
of their allegations raises questions about the adequacy of design of the 
entire plant. The purpose of the plan we are requiring applicant to file is 
to assist this Board in resolving those questions. 

I. APPLICABLE REGULATIONS 

It is applicant's position that "Appendix B does not address inadequate 
designs but rather addresses the conformance of installed hardware and 
the inspection thereof to the design."! We conclude that this position is 
unacceptable. The applicant and staff, which agrees with it, have adopted 
a fallacious interpretation of Appendix B, and CASE, while not entirely 
correct, has urged a more logical interpretation.1 

We begin by accepting the staff's interpretation of the applicable 
regulations, up to a point. General Design Criteria 1 and 4, in Appendix 
A of 10 C.F.R. Part SO are applicable. In relevant part, with emphasis 
supplied, they provide: 

Structures, systems, and components important to safety shall be designed • •• to 
quality standards commensurate with the importance of the safety functions to be 
performed. 

• •• 
Structures, systems, and components important to safety shall be designed to ac
commodate the effects of and to be compatible with [design, normal and accident 
conditions] .•.• 

The quality assurance implications of these general design criteria are 
set forth in NRC regulations: Appendix B to 10 C.F.R. Part SO. We in
terpret Appendix B to be a sensible, integrated regulatory system for 
requiring that both the design and construction of a nuclear plant must 

" ! Applicant's Findings at 27. 
1 Compare CASE's Proposed Findings of Fact and Conclusions of Law (WalshIDoyle Allegations), 

August 22, 1983 (CASE's Findings) at Chapter XXV to NRC Starrs Proposed Findings of Fact in the 
Form of a Partial Initial Decision, August 30, 1983 (Starrs Findings) at 8-14 and to Applicant's Pro
posed Findings of Fact in the Form of a Partial Initial Decision, August 5, 1983 (Applicant's Findings) 
at 18-28 and to Applicant's Reply to CASE's Proposed Findings of Fact and Conclusions of Law 
(WalshIDoyle Allegations), September 6,1983 (Applicant's Reply) at 9,12-14. (See also Tr.6675-80') 
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be scrutinized to assure that all conditions adverse to quality, including 
design deficiencies, are promptly identified and corrected. 

Our tour through Appendix B begins with the Introduction, which pro
vides that an applicant must have a quality assurance plan for design and 
construction of its nuclear plant. We do not consider it fortuitous that 
design is listed first. Quality assurance for design logically precedes quali
ty assurance for construction, which conforms construction to design. 
We find that this theme recurs throughout Appendix B. 

Criterion I of Appendix B specifies the establishment of "the quality 
assurance program," which shall assure that "activities affecting the 
safety-related functions have been correctly performed." (Emphasis 
added.) Nothing in this section is limited to construction activities. It en
compasses all activities affecting safety, including design activities. 

Criterion II requires that the quality assurance program be established 
"at the earliest practicable time" and that "[t]he applicant shall regularly 
review the status and adequacy of the quality assurance program.'" This 
concern about the timeliness of quality assurance is echoed in Criterion 
XVI, which requires that "conditions adverse to quality [be] ... " 
promptly identified and corrected." Criterion XVI also contemplates the 
identification and correction of the causes of significant deviations from 
quality; it requires the reasonably prompt identification, documentation 
and correction" of deficiencies.4 "" 

The need for prompt identification of deficiencies is consistent with 
10 C.F.R. § SO.SS(e)(l), which requires that the holder ofa construction 
permit "shall notify the Commission of each [significant] deficiency 
found in design and construction, which, were it to have remained 
uncorrected, could have adversely affected the safety of operations of 
the nuclear power plant. ... "S It is apparent that fulfillment of the obli
gation to report design deficiencies to the Commission requires that an 
applicant have an ongoing quality assurance program for design and that 
its program must have the capacity to spot, track and resolve significant 
design deficiencies on an ongoing basis.6 

, Emphasis added. 
4 See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant. Units 1 &. 2), LBP·83·77, 18 

NRC 1365, 1368-69, 1372·73 (\983). (The Board decided that a quality assurance contention should be 
dismissed on the merits because deficiencies had been corrected in a reasonably prompt manner, consid· 
ering the seriousness of individual deficiencies and the small number of deficiencies c:leared after delays 
of more than just a couple of months.) 

5 Emphasis supplied. The wording of the section has been abridged to increase its conciseness while 
still reflecting its intent. 

6 Arguably, § SO.SS(e)(J)(ii) Is restrictive because it only requires a report of "[a) significant deficien· 
cy in final design as approved and released for construction •••• " (Emphasis supplied.) However, "final 
design" should be interpreted to be consistent with industry usage, reflected in the following definition 

(Continued) 
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The importance of design control also is recognized in Appendix B, 
Criterion III. The first paragraph of that criterion recognizes that design 
documents have a commanding place in the quality control system be
cause those documents "include provisions to assure that appropriate 
quality standards are specified ... " The first sentence of the thi~ para
graph states that design control measures "shall provide for verifying or 
checking the adequacy of design." 

The fourth paragraph of Criterion III recognizes the "iterative pro
cess" for the design of plants. It provides a 'method for making field 
changes in design. It states: . 

Design changes, including field changes, shall be subject to design control meas
ures commensurate with those applied to the original design and be approved by the 
organization that performed the original design unless the applicant designates 
another responsible organization. 

We interpret this provision as intending to assure that whatever design 
changes are made be of high quality. Furthermore, that quality, which af
fects the entire process of construction, was intended to be subject to all 
the requirements for an ongoing quality assurance program.' 

We reject the view, propounded by the stafT, that "the regulations 
don't have a time sequence built into them as to when you have to run 
an analysis."7 Applicant is incorrect in believing that it is permitted an 
indefinite period of time to catch errors committed early in the design 
process because, "in the later stages of design review" it will have 
highly experienced and capable engineers check the system once again.s 

It is our view that the regulations require timely identification and cor
rection of errors. We reject the view that the promptness requirement of 
the regulations applies to construction deficiencies and not to design 
deficiencies. Such a view necessarily rests on an illogical interpretation 
of the regulations; it would require tis to believe that the Commission 
sought prompt correction of construction deficiencies, defined as a fail
ure to comply with design documents that are themselves exempt from 
the need for prompt correction of deficiencies. In that view, quality 
assurance is a scholastic pursuit not related to the actual quality of the 
plant. A preferable view is that both construction and design deficiencies 

of "final design" in ANSI N4S.2.11-1974, § 1.4: "Approved design output documents and approved 
changes thereto." Consequently, documents used to construct the plant are final design documents and 
deficiencies in those documents, as approved and released for construction, are covered by § 50.55 
reporting requirements. 

7Tr.6676. 
8 Applicant's Findings at 25. Compare to ANSI N4S.2.11-1974, § 11.5, requiring that "[a]udits should 

be conducted on a routine basis to establish the adequacy of and conformance to the design quality 
assurance requirements." 
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must be identified, reduced to writing, and corrected with reasonable 
promptness. 

II. BACKGROUND 

Contention 5 in this proceeding states: 

The Applicants' failure to adhere to the quality assurance/quality control provisions 
required by the construction permits for Comanche Peak, Units 1 and 2, and the re
quirements of Appendix B of 10 C.F.R. Part SO, and the construction practices 
employed, specifically in regard to concrete work, mortar blocks, steel, fracture 
toughness testing, expansion joints, placement of the reactor vessel for Unit 2, 
welding, inspection and testing, materials used, craft labor qualifications and work
ing conditions (as they may affect QAlQC) and training and organization ofQAiQc 
personnel, have raised substantial questions as to the adequacy of the construction 
of the facility. As a result, the Commission cannot make the findings required by 10 
C.F.R. 5057(a) necessary for issuance of an operating license for Comanche Peak. 

This contention is very broadly worded and has been broadly interpreted 
by the Board.9 We have interpreted it to apply to quality assurance for 
design of Comanche Peak and also have permitted CASE to raise ques
tions concerning particular design deficiencies alleged not to have been 
caught by the design control program. 

A. Relevant History of the Walsh/Doyle Concerns!O 

On July 28, 1982, Mark A. Walsh made a limited appearance state
ment in which he expressed a range of concerns about the design of pipe 
supports for Comanche Peak.1I Mr. Walsh has a B.S. in Civil Engineering 
from Wayne State University, Detroit, in 1976 and had five years and 
three months engineering experience prior to June 18, 1982, when he 
voluntarily resigned his employment as a group leader in a Comanche 
Peak technical support group.12 

Subsequent to his limited appearance, Mr. Walsh appeared as a witness 
for CASE.1l Mr. Walsh's written limited appearance statement was 
identified and admitted into evidence, together with several 
attachments.14 

9Tr.714. 
10 For this section of the opinion we rely in part on Stairs Findings. 
11 Tr. 2712.18. 
12 CASE Exhibit 6S9A. 
Il Tr. 3074-3188, 3197. 
14 CASE Exhibit 6S9, 6S9 A·H; CASE Exhibit 668 (and attachment). 
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Following conclusion of the July hearing session, CASE requested 
and the Board issued a subpoena to enable CASE to depose Mr. Jack 
Doyle, who was described by CASE as having information supporting 
Mr. Walsh's allegations and otherwise challenging the design of pipe sup
ports at Comanche Peak. Mr. Doyle is a non-degreed engineer with over 
thirty years of experience in stress, design and field engineering, includ
ing about 8.5 years in various aeronautical and aerospace engineering 
projects. He has spent in excess of three years in the design and analysis 
of pipe supports and pipe support systems for nuclear plants and has 
additional experience in the petrochemical and construction industries. 
He has designed pipe supports by hand (overlapping assumptions) and 
computer. From August 1981 to June 1982, Mr. Doyle and Mr. Walsh 
worked for the same pipe support group at Comanche Peak. IS 

Prior to the resumption of hearings on September 13, 1982, applicant 
and staff prefiled rebuttal testimony on the allegations of Mr. Walsh.l 6 

CASE submitted the deposition of Mr. Doyle as his direct testimonyl7 
and later introduced supplemental direct testimony for Mr. Walsh and 
Mr. Doyle. ls 

At the September 1982 hearing session, Mr. Doyle was called as a wit
ness by CASE.19 Mr. Doyle's written direct testimony consisted of his 
deposition, which was identified and admitted into evidence,20 and his 
written supplemental testimony.21 In his testimony, Mr. Doyle also ex
pressed concerns regarding the design of pipe supports for Comanche 
Peak. Some of these concerns were similar to those of Mr. Walsh. 

At those September 1982 hearings, applicant presented its prefiled 
rebuttal testimony on Mr. Walsh's allegations22 and provided additional 
written rebuttal testimony on Mr. Doyle's allegations.23 Applicant's wit
nesses were experts in the area of (1) the AS ME Code (Mr. Reedy), (2) 
structural engineering (Mr. Scheppele and Mr. Finneran), (3) pipe sup
port engineering and the Structural Design Language (STRUDL) code 

IS CASE Exhibit 669A, Attachment I. 
16 Applicant's Preliled Testimony of witnesses Scheppele, Reedy, Chang, Finneran and Krishnan, Ap

plicant's Exhibit 142; Staff's Preliled Testimony of witnesses Chen and Tapia, marked for identification 
as Staff Exhibit 201. 

17 Tr. 3631-4010, CASE Exhibit 669. 
18 Supplemental Testimony of Mark A. Walsh, CASE Exhibit 668; Supplemental Testimony of Jack 

Doyle, CASE Exhibit 683. 
19 Tr. 3622-4012, 4705·56. 
20 CASE Exhibit 669, 669A, as corrected by CASE Exhibit 669·1, together with attachments to that 

testimony, CASE Exhibit 6698. 
21 CASE Exhibit 683, together with attachments to that testimony, CASE Exhibit 683A through K. 
22 Applicant's Exhibit 142, Tr. 4766. 
23 Applicant's Exhibit 142F, Tr. 4784. 
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(Dr. Chang), and (4) pipe stress analyses (Mr. Krishnan). These wit
nesses were subject to extensive cross-examination and Board 
questioning.24 

The staff presented its panel of Dr. W. Paul Chen and Mr. Joseph 
Tapia2s in rebuttal to the allegations of Mr. Walsh and Mr. Doyle. Their 
testimony consisted of prefiled direct testimony26 and additional oral 
examination.27 However, since the Board was dissatisfied with the stairs 
preparation, it interrupted the cross-examination of these witnesses 
before cross-examination was completed, and the stairs direct testimony 
was never admitted into evidence.28 

Following the conclusion of the September hearing session, the staff 
formed a Special Inspection Team ("SIT") to investigate and evaluate 
the Walsh/Doyle concerns. The SIT's work occurred from October 13, 
1982 to January 18,1983. The results of its work are found in Inspection 
Report 82-26/82-14, dated February 15, 1983 ("SIT Report").29 

The SIT Report documents the special inspection of applicant's pipe 
support engineering program, in response to concerns expressed at the 
July and September 1982 hearings by Walsh and Doyle. SIT identified 
nineteen broad areas of concern expressed by Walsh and Doyle, deter
mined the design status of the pipe supports used as examples of these 
concerns, evaluated the validity and safety significance of each concern, 
inspected the design procedures and practices of the applicant's pipe sup
port design organizations, and inspected a sample of 100 pipe support 
designs that had passed through the complete design review process.3D 

Prior to the resumption of the hearing in May 1983, witnesses Walsh 
and Doyle, who had not been given an opportunity to comment on the 
SIT Report prior to its publication, filed additional written testimony.31 
Mr. Doyle's testimony raised new concerns regarding pipe support 
design, clarified his earlier testimony, and criticized the SIT Report anal
yses and conclusions in numerous respects. Mr. Walsh's testimony 
identified for the record certain documents. 

In anticipation of the May 1983 hearings, the staff pre-filed the SIT 
Report and written testimony of the SIT members regarding the con-

24 Tr. 4832.5305. 
2STr.5326. 
26 StafT Exhibit 201. 
27 Tr. 5351.56. 
28 Tr. 6401-02. 

'29 StafTExhibit 207. 
30 StafTExhibit 207 at 12. 
31 See "Surrebuttal Testimony of Jack Doyle, Witness for Intervenor CASE," April 26, 1983; 

"Supplementary Surrebuttal Testimony of Jack Doyle, Witness for Intervenor CASE," May 9, 1983; 
"Surrebuttal Testimony of Mark Anthony Walsh, Witness for Intervenor CASE," May 4,1983. 
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cerns of witnesses Walsh and Doyle,32 as well as supplemental testimony 
regarding the concerns raised by witnesses Walsh and Doyle and the 
NRC Construction Appraisal Inspection Report (CAT) for Comanche 
Peak.33 

At the May 1983 hearing session, the staff presented its prefiled writ
ten testimony. The staffs witnesses were the primary SIT members: 
Spottswood Burwell (Project Manager, NRC Division of Licensing); Dr. 
W. Paul Chen (Manager, Stress Analysis Unit, Systems Engineering 
Department of the Energy Technology Engineering Center); Joseph I. 
Tapia (NRC Reactor Inspector, Region IV); Robert G. Taylor (NRC 
Resident Reactor Inspector at Comanche Peak); Dr. Jai Raj N. Rajan 
(Mechanical Engineer, NRC Division of Engineering). These witnesses 
were subject to extensive cross-examination and Board questioning. 

Subsequent to the May 1983 hearing, Mr. Tapia and Dr. Chen filed af
fidavits concerning items that the staff felt it was unable to respond to in 
the course of the hearing.34 On November 4, 1983, CASE responded 
with affidavits of Mr. Walsh and Mr. Doyle.3s 

We also requested filings from the parties concerning applicable weld
ing codes at Comanche Peak and concerning the applicability of the 
staffs position on stiff pipe supports (Board Notification 82-10SA) to 
the Walsh/Doyle matters. The parties filed briefs in response to these 
requests. 

B. Qualifications of Witnesses 

Applicant has argued that we should place substantial1y more weight 
on the expert testimony offered by its witnesses and by staffs witnesses 
because they are so much better qualified than CASE's witnesses.36 This 
we decline to do. Although we find that applicant's witnesses are better 

l2See NRC Inspection RepOrt 50-445/82·26,50-446/82·14 (StalTExhibit 207); "NRC StalTTestimony 
of SpOttswood Burwell, W. Paul Chen, loseph J. Tapia, lai Raj N. Rajan, and Robert G. Taylor Regard· 
ing Concerns Raised by Mark A. Walsh and lack Doyle." 
33 See "NRC StafT Supplemental Testimony of SpOttswood Burwell, W. Paul Chen, loseph 1. Tapia; 

lai Raj N. Rajan. and Robert G. Taylor Regarding the Concerns Raised by Mark A. Walsh and lack 
Doyle, and the NRC Construction Appraisal Inspection RepOrt for CPSES." 
34 Affidavit of loseph J. Tapia and Affidavit ofW. Paul Chen (October 14, 1983). 
3S The only aspects of those affidavits utilized In this decision are Mr. Doyle's discussion of torsional 

moments in Richmond inserts and his discussion of the shield wall thickness near the upper lateral 
restraint. Both matters are fully covered in previous testimony (Tr. 6886-6911, NRC StafT Response to 
CASE's Motion for Reconsideration, December 14, 1983 (StafT Response) at 14; see, e.g., Tr. 6018·34; 
StafT Response at 15). Consequently, we have not treated these portions of the affidavit as new evidence 
but as permissible argument and we have rejected applicant's request for an opportunity to submit a 
reply. We informed applicant of our ruling with respect to torsional moments by telephone on December 
IS, 1983. Subsequently, we realized we also would utilize the Doyle affidavit concerning wall thickness 
and that applicant would not be permitted to reply for the same reason. 
36 Applicant's Findings at 10. 
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qualified, in that they have more schooling and have risen to more pres~ 
tigious places in their profession, we found Mr. Walsh and Mr. Doyle to 
be field-wise engineers. Many of their points are valid, as reflected 
throughout the SIT Report, which often stated that applicant had identi
fied the Walsh/Doyle concerns independently or that its design review 
process could be counted on to identify some of the matters and cure 
them. Our criterion for weighing Walsh/Doyle concerns against other 
testimony is that we required a reasoned explanation that supported the 
safety of the systems challenged by Walsh and Doyle. If we were satisfied 
that a reasoned explanation had been provided we accepted 'ii. 
Otherwise, we were unable to find that a preponderance of the evidence 
favored the applicant's case. 

In some instances, applicant or staIT urged us to accept a conclusion 
because of "engineering judgment." However, we do not consider it 
satisfactory to present engineering judgment without any explanation. 
Engineers should be able to explain the reasons for their judgments. An 
inability to provide an explanation beyond the bald statement of 
"engineering judgment," erodes this Board's confidence in the validity 
of the statement.J7 

Although we disagree with the significance of the qualifications of ap
plicant and staff witnesses, we agree that applicant has stated them 
accurately. Consequently, we adopt applicant's statement, which we set 
forth as Attachment A to this memorandum.J8 

C. Extra-Record Materials 

We previously decided that CASE would not be permitted to supple
ment the record in this proceeding in order to make up for possible defi
ciencies of proof that it noticed when it was preparing its findings. 39 We 
considered the motion to supplement the record to be an untimely at
tempt to reopen the record. 

However, when applicant and staff filed their findings we were sur
prised to see an argument that CASE was barred from relying both on 
extra-record evidence and on new arguments. 40 With respect to extra
record evidence, applicant and staIT are correct. However, their assertion 
about new arguments is unsupported by cited authority and seems to be 
incorrect. This Board has not previously required any filing of 

37 [Footnote deleted. Set! LBP·84·10. 19 NRC 509 (J984}. 
38 Attachment A is derived from Applicant's Findings at 3·10. 
39 LBP.83.55. 18 NRC 415 (J983) .. 
40 Applicant's Reply at 1·3; StaIT's Findings ai 2·3. 
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WalshIDoyle arguments and we have no knowledge ofany reason to pre
clude new arguments. At the close of the evidence, it is up to applicant 
to argue that it has sustained its burden of proof and up to the intervenor 
to argue its own view. We know of no valid reason to foreclose new 
arguments. 

Furthermore, when it comes to considering the safety of a nuclear 
plant, we think it important to consider any argument that may be 
made. If the safety of applicant's plant is not assured, even from argu
ments not previously thought of by the intervenor, then the safety of 
the public is not assured. There is no reason to think that potential acci
dents have all been described in arguments previously made.41 

III. EVIDENCE CONCERNING QUALITY ASSURANCE 
FOR DESIGN 

A. The Iterative Design Process 

Applicant states that, "[a] substantial portion of the allegations raised 
by CASE concerns the design of individual pipe supports. "42 In response 
to these allegations, applicant provides some particular responses, but it 
also relies on a description of its iterative design process. Applicant's 
own description of that process is helpful in reaching an understanding 
of the methods that it employs: 

The process for the design of piping and supports is iterative in nature. In fact, it is 
unrealistic to expect to design piping and supports to satisfy all applicable require
ments the first time through the process. Such an iterative design approach is em
ployed throughout the nuclear industry, and is utilized in the design of other nuclear 
components as well. Briefly, the design of an individual support begins with an initial 
design based on the known initial piping stress analysis. When it is impractical to 
construct the support as originally designed, a new support scheme is required and 
an update of the original piping analysis will be performed. This process continues 
until the final as-built analysis confirms the adequacy of both the piping and 
supports. (Applicant's Exhibit 142 at 33-34; Tr. 4969, 5184, 715S-57.) 

The iterative design process was described by Applicants and is summarized in NRC 
Exhibit 207 at 14-16. As described therein, the process focuses upon a piping "stress 
problem" which consists of a designated length of pipe for which a pipe support is an 
accessory that cannot be designed separately from the length of pipe. The steps in 
this iterative design process are, as follows: 

41 We note that the rules anticipate the possibility of new arguments by intervenors. This is undoubt
edly a reason that applicant, which has the burden of proof, is Jiven the opponunity to reply to interve
nor's findinss. 10 C.F.R. § 2.754(a)(3). 
41 Applicant refers us to CASE Exhibit 6S9B. 
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1. A conceptual design for a length of pipe is prepared using the piping plan and 
elevation and/or isometric drawings for the plant. 

2. An initial pipe stress analysis on the conceptual piping design is performed to 
calculate the forces and types of loads on proposed supports on the conceptual' 
piping design. 

3. The description of the acceptable piping layout (including the proposed support 
locations with accompanying directions of restraint and magnitude of forces) is 
sent to one of the three support design groups. 

4. During installation of the supports, field engineers are available to authorize 
changes to support designs as necessary to produce a usable design. 

S. Once piping and some of the accompanying supports are installed, a QA inspec
tion of the as-built dimensions of the piping and installed pipe supports is 
performed. The drawings utilized at this step are then stamped "as-built veri
fied" and transmitted as a package to the appropriate piping stress analysis or
ganization (Gibbs & Hill or Westinghouse) for a preliminary stress analysis. 

6. The pipe stress analysis organization conduCts its preliminary stress analysis, 
adjusting the piping stress problem for any new factors which impact on the 
pipe or support stresse's. The stress problem is rerun to determine new stresses 
in the pipe and new loads on the pipe supports. 

7. The stress package is then returned to the appropriate design group, which 
reviews the new piping loads to determine whether the particular hanger is still 
appropriate. Supports which are found to be satisfactory are stamped "vendor 
certified" and if found to be unsatisfactory are modified and a new as-built 
design package is sent to the pipe stress analysis organization. 

8. Upon completion of installation of all supports, a stress problem package 
(incorporating changes to the supports since the problem was last run) is pre
pared and provided to the pipe stress analysis organization for reanalysis. A 
pipe stress problem will be rerun if the new as-built configuration impacts the 
pipe stresses. 

9. This package is once again returned to the appropriate design group to deter
mine whether any supports need be modified as a result of the new stress prob
lem and if so, will be modified and returned once again to the pipe stress analy
sis organization until all pipe stresses are acceptable and all pipe supports are 
vendor certified to the loads developed in the last run of the stress problem. 

(Applicant's Exhibits 142 at 33-3S, ISO and lSI; NRC Exhibit 207 at 14-16; Tr. 
S286-91,71S2-S4.) 

The above described as-built program is established in accordance with the re
quirements of NRC I&E [inspection and enforcement] Bulletin 79-14 (NRC Exhibit 
201C; Applicant's Exhibit 142 at 34-3S.) 
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Further, Applicants have at least two processes in place to check the validity of 
theflnal vendor certification process.43 The first is a design control group within the 
pipe support engineering organization on site which is responsible for randomly sam
pling final vendor certified drawings to assure satisfaction of applicable 
requirements. Second, Applicants audit the vendor certification process and final 
designs from both a programmatic and technical viewpoint. (Tr. 7143, 7173-75.) 
Accordingly, ... adequate controls are in place to assure the effectiveness of the it
erative design process.44 

B. Analysis 

Applicant would have us accept its iterative design process in fulfill
ment of regulatory requirements because of "two processes in place to 
check the validity of the final vendor certification process."4S Applicant's 
witnesses testified that nonconformance reports covering design defi
ciencies need not be completed until the end of the iterative process.46 

Similarly, staff would have us accept the process because "Applicant's it
erative design review process has the capability [emphasis in original] to 
identify and correct pipe support design deficiencies prior to or during 
the Applicant's As-Built Verification Program. "47 

The reason we reject these arguments is that we do not consider it 
proper for applicant to wait until the end of its design process to attempt 
to locate and correct design errors.48 For reasons we discussed in detail 
above, Appendix B requires that the process for correcting errors be rea
sonably prompt. Waiting until the end of the design process does not 
satisfy this requirement. There should be quality assurance for design as 
part of the iterative process, not just a QA inspection of construction, as 
provided in Step 5.49 

43 The Board interprets the "final vendor certification process," for which there is a validity check, to 
be Step 9 in the iterative design process, set forth above. 
44 Emphasis supplied. Applicant's Findings at 19-21. See also Staff's Findings at 15-17, which are simi

lar but are somewhat more detailed in some respects. 
4S Applicant's Findings at 21. 
46 Tr. 5185 (Reedy); Tr. 5186 (Finneran). This excerpt from the transcript establishes as well that ap

plicant knew in September 1982 that CASE was concerned that Appendix B, Criterion XVI, applied to 
design deficiencies. 

47 Staff's Findings at 17, citing Staff Exhibit 207 at 16. 
48 Applicant's argument that it has complied with I&E Bulletin No. 79-14 is an incomplete answer to 

whether it has an appropriate program for assuring the quality of design. That bulletin addresses a con
cern that "inspection by I&E and by licensees of the as-built configuration of several piping systems 
revealed a number of nonconformances to design documents which could potentially affect the validity 
of seismic analyses." The Bulletin attempts to assure that as-built information is utilized in pipe stress 
analyses.I&E Bulletin No. 79-14 (J979) at I. 
49 The only mention of prompt quality assurance in Applicant's Findings is a vague reference to 

"internal checks in that process." Applicant's Findings at 28. However, applicant has not demonstrated 
how those checks work and it has continually belittled the importance of such checks by belittling 
CASE's identification of errors in documents that have not undergone the final vendor certification 

(Continued) 
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The case before us provides ample justification for the promptness re
quirement of Appendix B, though it is not up to us to decide whether or 
not the rules of the Commission are appropriate.50 We find that it is im
portant that Mr. Walsh and Mr. Doyle were able to provide many 
"preliminary design drawings" indicating potential problems - because 
applicant had no quality assurance process for promptly identifying, 
tracking and resolving those problems.51 

An interesting example in which a nonconformance tracking system 
would have been useful is with respect to problems of instability in pipe 
supports. Although this concern is one of CASE's,S2 we think applicant 
accurately describes the concern, as follows: 

CASE's witnesses expressed a concern that certain pipe supports, the designs for 
which they observed in their positions in the STRUDL Group, were unstable. 
Specifically, they alleged that certain types of supports could be characterized as 
three-bar linkages which would be unstable if the supported piping was able to 
rotate within the box frame or U-bolt attaching the pipe to the support. Further, 
other instances of instability could arise even where such gaps did not exist initially 
but were created by movement or deformation of the U-bolt or by insufficient fric
tion of the box frame on the supported piping. (CASE Exhibits 669 at 95-104, 6698, 
Attachments 4 and 13. See also CASE Exhibit 659H at 1; Tr. 3103-05, 3109.)53 

Instability problems were known to applicant by April 1981.54 Mr. 
Doyle, while he was working within applicant's STRUDL Group (from 
August 1981 to June 1982), explained the problem of instability to Mr. 
Terry Curlin, who appears to have had some form of supervisory re
sponsibility for pipe support design.55 Furthermore, an incident of seri
ous instability was known to and corrected by the applicant. 56 

Nevertheless, it was applicant's practice to handle instability problems 
on Component Modification Cards (CMC) and not on nonconformance 

process. Mr. Reedy did state that two pipe support contractors comply with Appendix B but his testimo
ny is not persuasive because he does not believe that Appendix B requires NCR! for design deficiencies 
unlilafler the iterative process is completed. Tr. 5187, 5185. (The stalTalso is nol concerned aboul qual
ily assurance for design prior 10 completion of Ihe vendor cerlificalion process. Tr. S407'()8 (Mizuno, 
stalT counsel).) 
so If Ihe application of a Commission regulation would be inappropriate in this case, an exception may 

be applied for under 10 C.F.R. § 2.7S8(b). 
51 There are many inslances of probl~ms in "preliminary design drawings" in the SIT Report, and 

StalT's Findings at 22 characlerized the scope of the problem as being "many" such problems. We agree 
wilh the stalT characterization of this problem but reach a dilTerent conclusion about its significance. 
52See CASE's Findings,lIl·I, citing CASE Exhibil669B, Items 4C 104H, 41 and 41,4-0 and 4-P, 4Q 

and 4R, IIYY though IIBBB and CASE Exhibil669 at 95·105 (Doyle). 
53 Applicant's Findings at 45. 
54 CASE Exhibil669A at 21·22 (Mr. Doyle). Nole that the transcripl refers 10 Mr. Curlin but CASE', 

findings, at 1Il·2 refer to Mr. "Curtin." The Board is not certain whal the correct spelling of the name 
may be. 
55 Testimony of Mr. Finneran (Tr. 4889). 
56 CASE Exhibit 669A at 24 (Doyle). 
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reports (NCRs).57 A consequence of this difference in documentation is 
that there was no prompt effort made to identify analogous problems 
elsewhere in the plant,58 there was no trending of similar deficien~es,59 
and there was a breach of applicant's obligation to determine the cause 
of the condition of instability and to take steps to "preclude repetition," 
as required by 10 C.F.R. Part 50, Appendix B, Criterion XVI. 

The absence of a nonconformance tracking system for design may also 
have led to the feelings of personal dissatisfaction felt by Mr. Walsh and 
Mr. Doyle. These engineers were assigned to applicant's Structural 
Design Language (STRUDL) Group, 

a subgroup within the Site Stress Analysis Group ("SSAG"). The entire SSAG is a 
service organization with no responsibility for the design of pipe supports. The 
STRUDL Group's function is to develop a mathematical model of pipe supports 
based on information provided by the pipe support design organization, to conduct 
an analysis using the STRUDL computer program employing the data provided, 
and to return the results of that computer analysis to the designer. (Applicant's Ex
hibit 142 at 9-10.> The STRUDL Group performs only a service function and is not 
organized or called upon to evaluate the results of its computer analyses.60 

As members of the STRUDL Group, Mr. Walsh and Mr. Doyle 
worked on many design documents. As engineers, they became con
cerned that many of these documents had deficiencies. Although they 
were not responsible for correcting those deficiencies, they were con
cerned that those deficiencies be cured so that the safety of the nuclear 
plant would not be jeopardized. However, there was no process by which 
those concerns could be evaluated and resolved in a thoughtful and ap
propriate manner. Despite the fact that some of their observations were 
potentially valuable, applicant was procedurally deaf to their concerns. 
There also was no way for Mr. Walsh and Mr. Doyle to find out whether 
their particular concerns were being attended to, a fact that applicant has 
used in this proceeding to try to cast doubt on the credibility of their 
testimony.61 In addition, there also is no way for us to determine at this 
time the extent to which applicant has made corrections in its designs 

57 Mr. Finneran testified that a CMC was issued on the potentially unstable support identified in 1981 
but that an NCR was not written. Tr. 4890-93. 
58 Tr. 4893 (Finneran). 
59 We are not aware of any program by which applicant trends "deficiencies" found in CMCs. 
60 Applicant's Findings at 16-17; see also SIT Report at 10. For the purpose of this discussion, we 

accept applicant's description of the STRUDL Group and see no need to address CASE's claim that the 
group's responsibilities exceeded what applicant states. Compare CASE's Findings, Chapter XXIV. 

61 See, e.g., Applicant's Findings at 45: "CASE's witnesses had only a limited knowledge by virtue of 
their limited roles in the entire design process for pipe supports and were unaware of measures beyond 
their scope ofresponsibility to identify and correct unstable supports." 
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solely under pressure from this litigation rather than as part of its routine 
design process.62 

C. SIT Findings 

The SIT's failure to appreciate the need for a quality assurance system 
to promptly resolve design deficiencies led it to be too gentle with 
applicant. The period of inspection for the SIT Report was October 13 to 
December 2, 1982.63 At that time, one year and ten months after the 
first CMC on instability, applicant had "no explicit design guidelines 
address[ing] overall stability"; it was relying on "the normal iterative 
design and review process, "64 which contains no procedures that require 
any consideration for stability problems.6s In addition, applicant had only 
"begun to assess the stability of non-rigid box frame supports. "66 Al
though applicant has now undertaken to assess all such supports for 
stability, the SIT found it had not yet decided which of three design op
tions to employ.67 Apparently this problem is still handled under appli
cant's design modification process rather than its nonconformance 
monitoring system. In one pipe analysis group, the design modification 
process had not even progressed to the point that pipe support instabili
ties could be quantified.68 With respect to the changes that were 
promised, applicant's failure to deal promptly with the stability problem 
required that the NRC staff would have to come back to verify that the 
promised changes were completed.69 

Furthermore, applicant told the SIT that it did not need to conduct a 
stability reassessment of the use of non-rigid U-bolt supports. 70 The SIT 
Report erroneously accepted applicant's argument that if U-bolts on 

62 Although the SIT Report stated in several places that applicant had independently idenu'fied a 
WalshIDoyle concern in its design process, the report contains no documentation substantiating that the 
discovery was independent of the WalshIDoyle allegations. Mr. Chen clarified the meaning of the SIT 
Report statements somewhat. Tr. 6661. We interpret his statement (in response to a wordy and some
what confusing question from the Board) to indicate that he was not sure whether the design process 
would have found these problems were it not for Mr. Walsh and Mr. Doyle. 
63 SIT Report at 2. 
64ld. at 28. 
6S We are not reassured by the SIT's reliance on "standard industry design practice" as an excuse that 

permits applicant to do without any guidelines on pipe stability. /d. 
66/d. 
67/d. 
68 Applicant's Reply at 13 n.6, citing Tr. 7091·92. We reject applicant's suggestion that the percentage 

of instabilities would be the same within the group that has not analyzed its supports 85 it is within the 
first two groups. There is no particular reason to accept that kind of generalization prior to completion 
of the design review. 
691d. 
70ld. at 29. 
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these supports were cinched down on the pipe those U-bolts. "will not 
become loose during service life" and the concern "about the instability 
of the non-rigid U-bolt supports is resolved."7! There is no indication in 
our record of what discussion or documentation persuaded the staff that 
the cinching down ofU-bolts was an adequate resolution of this problem. 

" We agree with CASE that "the mere fact that a friction on a point of a 
U-bolt exists does not indicate that the friction is sufficient to prevent 
rotation under the most adverse design conditions .... "72 We have no 
analyses before us that establish the adequacy of the friction forces de
veloped by a cinched.:pown U-bolt. Furthermore, the applicant uses 
SA-307 steel in U-bolts. This material has no design allowable under 
the applicable American Society of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code) provisions73 when it is used in a 
friction type connection.74 The reason there is no allowable for friction 
type connections using SA-307 steel is explained in note 1 to the applica
ble" table. The note7S states: 

" Friction type connections loaded in shear are not permitted. The amount of clamp
ing force developed by SA·307 bolts is unpredictable and generally insufficient to 
prevent complete slippage. 

This argument did not confuse the Board, differentiating us from 
applicant.76 We were persuaded by this rather straightforward argument 
that SA-307 bolts cannot be relied on in a U-bolt to cinch down a pipe 
and prevent its rotation by the use of friction." The fact that this mate
rial was incorporated into the :U-bolts is not surprising, since they were, 
not initially designed to be cinched down and to develop friction forces 
to hold the pipe. What appears to have happened, according to this 
information, is that applicant's engineers have adopted an impermissible 
fix for a stability problem that was identified by Mr. Walsh and Mr. 
Doyle. 

7!/d. 
72 CASE's Findings at 111·7. 
73 Conformance to the July 1974 and winter 1974 Addenda Editions of the ASME Boiler and Pressure 

Vessel Code (ASME Code) is mandatory. 10 C.F.R. § 50.55a(d). See § 3.2.2 of the applicant's FSAR 
and § 3.2.2 of the Safety Evaluation Report for Comanche Peak (September 3, 1974). 

74 CASE Exhibit 752 contains page 387 of Appendix XVII of the ASME Code. That page contains a 
table concerning "Allowable Bolt Tension and Shear Stresses." 
7S Id. at 388. 
76 Applicant's Reply at 15 found this argument confusing. 
77 We also accept Mr. Doyle's testimony that the thermal expansion of pipes will cause cinched·up U· 

bolts to yield so that, after many cycles of heating and cooling, the frictional forces generated by the U· 
bolts will be reduced. CASE Exhibit 763 at 13·14, citing CASE Exhibit 6698 (Doyle) at 318·21. 
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D. Conclusion 

We do not consider the "iterative design process" to be satisfactory 
fulfillment of the Appendix B Part 50 requirement to promptly identify 
and correct design deficiencies. Although Gibbs & Hill apparently has 
identified some gross instability problems in the course of its participa
tion in this process, the iterative design process does not assign to Gibbs 
& Hill the responsibility to review each support for stability.78 
Furthermore, the iterative design process has no promptness require
ments other than that it be completed before the plant is completed. It is 
unsatisfactory for: "trending" deficiencies, recording problems spotted 
by iridividual employees, or seeking to determine and eliminate the 
causes of deficiencies. ' , , 

In this section of our memorandum, we have discussed one engineer
ing problem with respeCt to which compliance with Part 50 would have 
been helpful. In our review of other engineering problems raised by 
CASE, we have become convinced that there are other problems, some 
of which are discussed later in this memorandum, that would have been 
addressed in a more timely fashion and might have been resolved more 
appropriately if applicant had a formal, prompt system for quality assur
ance of design. An extreme example is that in 1981 the staff conducted 
an audit of weld designs at Comanche Peak that ultimately led to the dis
covery of 382 supports that did not meet minimum ASME Code require
ments for fillet, welds. 79 These changes, which required 'structural 
alterations, were documented on CMCs and not NCRs,80 with the conse
quence that there apparently was no attempt to identify the cause of this 
error or to prevent its repetition. 

Applicant and staff would have us decide that applicant's stability 
reassessment program will resolve the stability problem, but we are 
unable to accept this suggestion. The program's procedures have not 
been presented to the Board and the program is in the control of the 
"highly qualified" engineers who were responsible for the review of 
others whose work has been characterized by applicant and staff as 
"somewhat knowledgeable" and "somewhat inexperienced."81 Although 
these individuals are undoubtedly qualified, competent engineers, we 

78 Tr. 6721 (Chen "believes" he has seen such analyses); Tr. 7015-17 (it is Taylor's "understanding" 
that Gibbs & Hill looks for gross error). There is no direct testimony on this point from Gibbs & Hill or 
from applicant's design group personnel. . 
79 SIT Report at 51, citing Inspection No. 99900531181-01 (November 17-20, 198\); see CASE's Find

ings at V-7. 
80ld. 
81 Tr. 7167-69 (Vega and Finneran); Tr. 4962-65 (Mr. Finneran); Tr. 6406 (Mr. Taylor). 
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are not content to rely entirely on their work to correct problems that 
have arisen under their supervision and control. 

Having found applicant in noncompliance with Appendix B, we must 
decide what implications that has for this proceeding. Those implications 
are discussed below. 

IV. SPECIFIC DESIGN PROBLEMS 
• I 

, . In 'addition to questions about the quality assurance program for 
design, CASE has raised many specific design problems, presented to 
the Board in detail. CASE's Findings, which contain the discussion of 
these problems, is a document that is two inches thick and that is filled 
with technical arguments and citations to codes, regulations and testimo
ny (and to some extra-record material). 

We appreciate the difficulty that the opposing parties faced when con
fronted by this document. In places, it is in error. In other places, it is 
overly rhetorical or irrelevant. However, it reflects the work of two quali
fied 'engineers and cannot readily be discounted. To be sure that it is 
appreciated, it must be read. To be sure that the Board not be misled by 
it, applicant needed to respond to it. It is our observation that there are 
several places in this document where valid points are made, without ad
equate rebuttal elsewhere in our record. The design errors, indicated on 
the present state of our record and pointed out by CASE, cause us to be 
concerned about the quality of design of Comanche Peak. 

To appreciate the significance of the deficiencies that this Board is 
about to note, it is important to realize that Mr. Walsh and Mr. Doyle 
were only two people, with limited access to design documents even 
within their sphere of responsibility, which was participation in the 
STRUDL Group. With this limited window on the design process, any 
problems that they spotted and that applicant did not resolve may have 
implications for the quality of design of the remainder of the plant. To 
be sure, the pipe support design groups involved in the questioned ac
tivities were not involved in other design processes. To that extent, the 
Walsh/Doyle observations lack generality. However, applicant's inability 
to spot and resolve pipe support design problems has possible implica
tions for the remainder of the plant. 

A. Previously Discussed Problems 

In two previous decisions, we have discussed design allegations made 
by Walsh/Doyle. In LBP-83-33, 18 NRC 27 (1983) we concluded that 
the AS ME Code did not require the analysis of thermal stresses which 
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occurred within pipe support members as the result of LOCA environ
mental conditions. We also concluded that free-end displacement, 
defined as forces exerted on the supports because of the expanston of 
the pipes and as forces exerted on the pipes because of the expansion of 
the supports, would need to be considered. Thus, we partially dismissed 
one of the Walsh/Doyle design concerns. 

In LBP-83-63, 18 NRC 7S9 (1983) we found that applicant had com
plied with the AS ME Code in its analysis of supports manufactured from 
A-SOD Steel but that it had not demonstrated that its pipe supports have 
adequate safety margins, considering that there was a IS% error in the 
code allowable for that grade of steel. We required that applicant submit 
an analysis demonstrating the safety margins for limiting cases in which 
A-SO~ Steel was used and that it attempt to "quantify the combined 
effect of errors in code values ... and other variations typically covered 
by safety factors." Id. at 764 (emphasis in original). 

In this opinion, above, we have already addressed specific design argu
ments dealing with pipe support instability and with the use of U-bolts 
as friction connections. With respect to instability, there seems to be 
agreement by applicant with the substantive position taken by CASE. 
Applicant has undertaken to correct conditions of instability. Hence, the 
only problem we found in that general area of instability was the adequa
cy of the design quality control process to contribute to the identification 
and correction process in a timely fashion. We did find a design 
problem, however, with respect to one aspect of instability: the use of 
SA-307 steel in friction connections. We conclude from the evidence 
that this is a design error, in contradiction to the ASME Code. Applicant 
has not demonstrated the validity of cinching of U-bolts made of 
SA-307 steel as an adequate design correction for the purpose of pre
venting rotation. 

In the following sections of our memorandum we will deal with further 
design problems, with emphasis on applicant's errors. This organization 
of our decision is not intended to overlook the fact that there are areas 
in which we would sustain applicant. However, based on our record, we 
consider design error to be sufficiently prevalent to require independent 
means of assuring ourselves of the quality of design of Comanche Peak. 

B. Stresses on Pipes Caused by Cinching Up U-Bolts 

We have already discussed why SA-307 U-bolts may not exert enough 
force on a pipe to constrain rotation. However, CASE's U-bolt allega
tions go beyond that narrow concern. We have not discussed whether 
the pretensioning of the U-bolts and the thermal expansion of the pipe 
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might overstress the bolt. Furthermore, note 1 to Table XVII-246Ll-l 
of· the ASME Code does not exclude the possibility that the U-bolt 
could exert sufficient clamping force on the pipe to cause substantial 
local stresses on the pipe. To the contrary, the note calls the amount of 
clamping force "unpredictable" and allows the possibility that substantial 
clamping force may be exerted. 

1. CASE's Findings 

CASE's Findings on this point are instructive:82 

The problem associated with cinching up the U-bolts is that this establishes three 
mechanisms for inducing stress into the pipe wall and the U-bolt instead of the one 

. which was anticipated. The original mechanism which was anticipated was the loads 
as listed in the output from the pipe stress run (the original design load). The two 
additional mechanisms are: (n the stress induced into the U-bolt and the pipe by 
the torquing of the nuts to cinch up the U-bolt; and (2) the stress resulting from 
heating of the piping system (radial expansion) which, regardless of how little, will 
result in a differential temperature between the pipe and the U-bolt with a subse
quent tension induced on the U-bolt, a compression on the pipe, and some bending 
in the member which restrains the U-bolt. 

The stresses and displacement for the U-bolt, pipe, and involved structures are 
therefore dependent on the three mechanisms involved - not merely the loading 
as listed by the Pipe Stress Group (the original design load). 

In the case of severe thermal constraint as is depicted in CASE Exhibit 669B 
. (Attachment to Doyle Deposition/Testimony), items 14D through 14M and Item 
12N, the thermal constraint induced stress may exceed all other considerations such 
as the problems of mass on the pipe and mechanically induced loads. However, for 
a' proper analysis, it is again the summation of all factors which induce stress andlor 
displacement which must be considered . 

• • • 
In the May 4, 1983, Surrebuttal Testimony of Mr. Doyle (CASE Exhibit 763 at 
11-12) it is proved by the use of standard mathematical means that the stresses de
veloped due to the Applicants' cinching procedures alone mean that the stress levels 
will exceed manufacturer's allowables, as determined by converting load to 
stress ..... 

CASE then proceeds to review detailed calculations through which 
Mr. Doyle alleged that the force on the U-bolt from torquing alone will 
be either 8472 pounds, which exceeds its allowable, or 5333 pounds, 
which is just below its allowable.83 Mr. Doyle also presents detailed cal
culations of the amount of thermal expansion that would occur even if 

82 CASE's Findings at IV-B, IV-12-IV-14. 
131d. at IV-13, IV-14. 
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900-degree insulation surrounded the pipe and clamp; he points out that 
these stresses are additive to the mechanical stresses from torquing.a4 

The principal effect that Mr. Doyle expects is failure of the U-bolt itself, 
representing a failure of the clamp, a transfer of loads to other supports 
and a change in the fundamental frequency of the piping system.8S 

However, he also is concerned about the effect of induced loadings on 
piping.B6 These loadings are required to be considered by AS ME Code 
§ NB-364S, "attachments" which requires the design of external attach
ments to pipe in a way that will avoid a flattening of the pipe, excessive 
localized bending stresses or harmful thermal gradients in the pipe wall,,7 

2. Analysis 

Mr. Doyle's detailed calculations are not answered on our record. 
Instead, applicant relies on the SIT Report,88 which cites "analyses per
formed by the Special Inspection Team" and "calculations performed by 
the Special Inspection Team" but never introduced into the record.89 
Consequently, we conclude that Mr. Doyle's concerns about excessive 
stresses on the U-bolts may be valid. 

The SIT was satisfied that applicant could ignore thermal movement 
in the unrestrained direction of 1/16 inch or less.9O It also was satisfied 
that the maximum radial growth of U-bolts would be less than 1/32 of 
an inch and that this would be acceptable.91 However, in the absence of 
any direct challenge to Mr. Doyle's calculations and in the absence of 
any data supporting the staff's position, the applicant's burden of proof 
has not been met. 

Furthermore, the staff's principal witness on pipe supports,Dr. Chen, 
admitted that the SIT Report never analyzed the load combination 
which is the basis for Mr. Doyle's testimony.92 The basis for this omis
sion was "engineering judgment and usual industry practice. "93 
However, we cannot accept this generalization in light of the specific cal
culations tendered by Mr. Doyle. Applicant has the burden of proof of 
demonstrating that its plant has been designed within applicable code 

841d. at IV·16. 
IS Id. at IV.17. 
861d. at IV·IS. 
17 Neither applicant nor stalT have discussed Code interpretation in this context. 
a8 Applicant's Findings at 49. 
89 SIT Report at 30, 33. 
90 Id. at 30-31. 
91/d. at 32·33. 
92Tr.6742. 
931d. 
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allowables. It is not free to rely on judgment or practice to answer partic
ularized engineering arguments. It must demonstrate that those allow
abies have been met. While engineering judgment must necessarily be 
employed in designing a nuclear plant, we expect the basis for engineer
ing judgment to be explained on our record and we are unable to accept 
bald, unsupported statements of judgment. 

In this instance, we also are troubled by an apparent inconsistency in 
staff's position. Staff asserts that the overtensioning of U-bolts can be 
detected by field inspection.94 However, the field inspection referred to 
will occur prior to the heating of the pipe and obviously under conditions 
where seismic forces cannot be observed.95 Hence, the inspection will be 
useless to assure that the U-bolt will perform adequately under condi
tions of combined load. 

The amount of force with which U-bolts are cinched down may lead 
to further complications, relating to Board Notification 82-10SA. Pages 
IV -4 and IV -5 of that Notice state: 

The dynamic interaction between the pipe and pipe clamp is a complex design 
problem. From a design standpoint, there are many uncertainties that could affect 
the actual system response such as consideration of total support system flexibility, 
mechanical non-linearities, construction and installation tolerances, and uncertain
ties in the dynamic loading itself. It is beyond the scope of this report to discuss the 
clamp-to-piping responses to these various factors. However, the report will focus 
on those local dynamic effects on the piping that can be attributed primarily to the 
clamp attachment that, in general, are not explicitly evaluated by piping designers. 

The computer programs used for piping dynamic analyses generally consider the 
pipe as a lumped mass system connected by structural elements with cross-sectional 
properties equivalent to that of a pipe defined at the center line of the structural 
element. Piping supports are modelled as springs (or infinitely rigid elements) which 
are connected to the centerline of the structural elements. Thus, localized pipe 
stresses due to clamp-pipe interaction are not computed using this lumped mass
spring piping system analytical method. Clamp-induced loads on the pipe should be 
evaluated as a locally distributed or a concentrated load on a cylindrical shell using 
an appropriate method of analysis. The resulting local stresses should be added to 
the stresses calculated by the lumped mass-spring piping model which calculates 
only beam bending modes. 

During dynamic applied loadings, local pipe stresses induced by the pipe clamp 
could be significant depending on several factors including clamp to pipe surface 
contact, load magnitUde and frequency, and support orientation to pipe. 

• • • 
It has recently been established by the staff that certain designs rely on a preload of 
the clamp onto the pipe in order to achieve large stiffness requirements in the 

94 SIT Report at 32; Tr. 6742 (Chen). See also Applicant's Findings at 49 (overtightening would cause 
stripping) . 
95 Tr. 6746 (Chen); see CASE's Findings at IV-IS. 
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clamp. The large stiffnesses are needed to assure that the clamp will not lin off the 
pipe during dynamic loadings. When the stiffness requirements become large, the 
required preload also becomes large resulting in a radially compressive load on the 
pipe. 

The resulting local membrane and bending stresses in the pipe due to the preload 
when properly applied is deflection limited and, thus, self-limiting. Local yielding of 
the pipe can reduce the preload condition which caused the pipe stress to occur. The 
preload is a unique situation which should be evaluated further because large defor
mations of the pipe resulting from an initial preload application could be further in
creased when the piping is brought to hot conditions. In addition, subsequent reap
plication of the preload to correct for preload relaxation could cause a ratcheting 
effect in the pipe wall. 

The Board's first concern about this notice is that there are about 
twenty stiff pipe supports at Comanche Peak.96 The stairs concern, 
which is very similar to CASE's concerns about pipe supports, applies to 
these supports, for which localized pipe . stresses have been ignored. 
Unlike the staff, we consider these supports to fall within CASE's con
cern even though these particular supports have not been identified by 
it. We find that, despite the fact that CASE has been arguing that local
ized pipe stresses from supports must be considered, applicant failed to 
identify supports with respect to which CASE was clearly right. Engi
neers who were sufficiently sensitive to plant safety would have realized 
that the only reason for thinking CASE's concerns to be unfounded was 
that the "soft" supports did not generate enough force. These same engi
neers would have realized that this reason for lack of concern in the 
identified supports was a real concern for other supports. 

But our concern goes further. CASE has stated, in testimony that has 
not been specifically rebutted, that certain "soft" box frames may gener
ate a thermal expansion force of almost fourteen tons, most of which 
will be seen by the pipe.97 It has also stated that the prestressing of U
bolts may generate a force of between 5333 pounds and 8472 pounds.98 

These forces are not vastly different from those mentioned in the Board 
Notification.99 Consequently, we have no factual basis for accepting 
stairs testimony, including the testimony of the principal author of the 
Board Notification, that the stiff clamp-derived concerns of the Notifica
tion are inapplicable to "soft supports" at Comanche. The record does 
not provide specific analysis to rebut the substantial loads calculated by 

96 Affidavit ofW. Paul Chen (November 4.1983) at 4. 
97 CASE Exhibit 763 at 14-15; CASE's Findings at lV-17. 
98 CASE Exhibit 763 at 11-12; CASE Exhibit 669B at 10. 
99 Board Notification 82-105A notes with concern preloading stresses of 5104 psi and 5169 psi, with re

spect 10 I1T Grinnell supports. 
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Mr. Doyle. To us, the concerns derived from the stiff-clamp context 
have not been demonstrated to be inapplicable here. loo 

The Board Notification provides' us with still another reason to be 
concerned. The Notice found that lIT Grinnell does not calculate piping 
stresses because that is the responsibility of the piping designers. IOI That 
accords with our understanding of how the iterative pipe desis.n process 
works generally at Comanche Peak, with one word of caution. We do 
not think the iterative design process places the responsibility for cal
culating local pipe stresses on any group, including Gibbs & Hill. 
Consequently, we are not aware of any evidence that these forces were 
considered in the pipe design process at Comanche Peak. This is a prob
lem similar to our concern about pipe support stability, which we found 
above did not fall within any group's assigned responsibilities until the 
applicant decided to undertake a stability reassessment program . 

. C. American Welding Society (AWS) Code 

CASE alleges that there are criteria for welding design that are not 
specified anywhere within the ASME Code and it suggests that the most 

. authoritative source for those criteria is the A WS Code. I01 CASE offers 
its Exhibit 716, consisting of Section XI of the Pipe Support Engineering 
(PSE) Guidelines. We find that the cited document references American 
Welding Society Code D1.1, as CASE says it does; furthermore, that 
document does contain procedures for welding pipe to pipe. However, 
applicant acknowledges that it sometimes refers to the A WS Code,103 
contesting only whether it is legally required to apply its provisions. 
Hence, the true debate is over the extent to which A WS Code concerns 
are met at Comanche Peak and not over whether that Code "applies," 
in the sense of formal adoption of that Code by the Commission. Provi
sions of the A WS Code are relevant to a decision about whether ASME 
Code provisions have been "supplemented or modified as necessary to 
assure a quality product," as required by General Design Criterion 1. 

100 But see Chen Affidavit at 3 ("Stresses imposed by conventional U-bolts and box frames are signifi
cantly lower than that which may be potentiatly induced by the stiff pipe clamps"); and Affidavit of 
David Terao (stresses from stiff clamps are "significantly higher" than for conventional clamps). 
101 Board Notification 82-10SA at V-22. See also CASE Exhibit 669 (Doyle) at 318-21. 
102 CASE's Findings, Chapter V. 
103 Applicants' Brief Regarding Board Inquiry into Applicability of AWS and ASME Codes to Welding 
on Pipe Supports at Comanche Peak, October 28, 1983 (Applicant's AWS BrieD at 7. 

1435 



1. CASE's Specific Allegations 

CASE lists the following A WS Code provisions as applicable to non
nuclear facilities and, by inference, to nuclear facilities: 104 

(1) pre-heat requirements for welds on plates over ~ inch thick, (2) drag angle and 
work angles (which limit the space allowed for the welder to function), (3) Beta 
factor for tube-to-tube welds, (4) multiplication factor and reduction factors for 
skewed "Tn weld joints, (5) limitations on angularity for skewed "Tn joints, (6) cal
culations for punching (actually a reduction factor for the weld) shear on step tube 
joints, (7) lap joint requirements, (8) design procedure for joint of tube to tube with 
Beta equal to 1.0, (9) calculation for effective throat of flair bevel welds, (10) limita
tions on weld sizes relative to plate thickness, etc., etc. 

CASE states that a portion of the SIT Report, which sets forth appli
cant's criteria for a combination bevel and fillet partial penetration weld 
indicates that applicant has now adopted the Beta provisions cited by 
Mr. Doyle almost two years ago. IOS However, the SIT Report does not 
mention the date that applicant adopted these criteria so it is not clear, 
in light of applicant's statements that the A WS Code does not apply to 
Comanche Peak, to what extent the Comanche Peak plant complies with 
the Beta requirement. 106 Although the staff has conducted an inspection 
to ASME Appendix XVII requirements, this is not directly responsive 
to this argument about AWS requirements, including the ,Beta 
requirement. 107 

CASE also has a more specific point related to criteria apparently 
adopted by applicant pursuant to a September 1982 study by Korol and 
Mirza. loa Mr. Doyle's testimony questions whether NPSI rear brackets 
(three examples of which are listed in the testimony) and two specifically 
described supports, offered as examples, comply with the Korol and 
Mirza criterion of a width ratio at least as great as 0.6.109 CASE also refer
ences Mr. Doyle's testimony that the SIT incorrectly evaluated weld 
sizes on two drawings because those drawings show IA inch fillet welds 
when the minimum weld requirements are 3/8 inch or 5/16 inch. llo 

104 Case's Findings at V-3 to V-4. 
lOS/d. at V-4. 
106 See SIT Report at 49. 
107 See SIT Report at 50-51 concerning staff inspections that have been conducted. 
loa SIT Report at 50. 
109 CASE Exhibit 763 at 26. 
1l0CASE Exhibit 763. (There is a typographical error in CASE's Findings at V-6 which causes one of 
the support numbers to differ from the number cited by the SIT Report but it is our understanding that 
Mr. Doyle was referring to the same supports as were referenced by SIT.) We note that the SIT Report 
does not state the dimensions of welds or the criteria applied, so there has been no direct response to 
the specific complaint that CASE has made. 
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CASE also faulted the SIT Report for erroneously finding, without con
ferring with CASE, that a particular support number did not exist.1I1 

Another important point made by CASE is that the SIT Report states 
that 382 supports were modified, in some unspecified way. CASE infers 
that the method of repair was "recapping," which is unacceptable. 1I2 

Since there was no NCR prepared on this matter, we are not sure wheth
er there is any construction record documenting the method of comply
ing with the CMC; however, even if such a record exists, our record is 
devoid of a response to this concern. 

\ 

2. Analysis 

. Applicant's principal response to the CASE concerns is that it uses 
"qualified" (emphasis in the original) welding procedures, pursuant to 
ASME Code Subsection NF-4311, which states that: 

Only those welding processes which are capable of producing welds in accordance 
with the welding procedure qualification requirements of Section IX and this Subsec
tion [subsection NFl shall be used for welding Component Support materials or at
tachments thereto. [ASME Code Section III, Subsection NF-4311.I JJ3 

Applicant contrasts this qualified welding process to the pre qualification 
of procedures incorporated in the A WS Code.1I4 It points out that even 
the A WS Code permits· deviations from its provisions for "successful 
qualification" conducted by the contractor lIS - a point conceded by 
CASE.1I6 . . . 

Applicant also has listed for the Board each of the A WS criteria listed 
by CASE, finding for us the Code sections that were referenced. With re
spect to the tube-to-tube punching requirement and the Beta 
requirement, applicant references the SIT's finding of adequate tube
to-tube joint designs ll7 but does not rebut any of the Doyle testimony, 1\8 

discussed above, concerning: (1) specific joints that do not meet A WS 
design requirements, and (2) specific design measurements that do not 
meet A WS requirements. With respect to the effective throat for flare 
bevel welds, applicant is correct in its comparison of its own proce-

I 

, 

III CASE's Findings at V-6, citing CASE Exhibit 669B, items13X and 13Y. 
112 Tr. 6249, 6261-62 (Doyle); Tr. 79S7-S8 (Compton). 
113 Cited exactly from Applicant's A WS Brief at 10. 
114 Ill. at 11-12. 
lIS /d. at 13. 
116 CASE Exhibit 669 (Doyle) at 116, 118. 
m Applicant's AWS Brief at 16. 
118 CASE's Findings at V-S to V-7 contain the specific testimony that was not responded to. 
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duresl19 to the AWS Code; accordingly, applicant has satisfied the Board 
that there is no problem there. 

Applicant does not respond at all to seven different A WS criteria ad
vanced by CASE because "the A WS Code expressly excludes them 
from applicability to welding procedures which are qualified by tests." 120 

The problem with this response is that it leaves the Board in the dark as 
to which of these Code provisions has been demonstrated nonapplicable' 
because of specific qualifying tests. Since these criteria, advanced by 
CASE, represent reference material that is suggestive for plant design, 
we think it incumbent on the applicant to carry its burden of proof that 
each criterion has been properly considered in its qualification 
procedures. 

With respect to one of the A WS criteria, "drag angle and work angles 
(which limit the space allowed for the welder to function)," - referred 
to by applicant as "groove angles" 121 - we have special curiosity. We 
cannot imagine how applicant may have performed qualification tests to' 
bypass this criterion. Arguably, this would have required the use of very 
large or odd-shaped welders to see if they could function adequately in, 
smaller work spaces. , 

Applicant's answer with respect to weld cracking also is unacceptable. 
CASE alleges that the repair of undersized welds apparently was done by 
performing a cap weld.122 Applicant answers that the ASME Code re
quires "the qualification of every welding procedure by extensive testing 
and examination to assure adequate strength and integrity of the weld." 
However, applicant has not responded to CASE's concern about cap 
welds and has not stated that the method for repair of undersized welds, , 
by adding additional weld material, has been qualified by test. When 
CASE presents us with specifics, we are not satisfied when applicant re-' 
sponds with generalities. 

We are concerned that specific matters raised by CASE as falling 
within the A WS Code, may not have been properly addressed by appli
cant in the design of Comanche Peak. Applicant has not carried its 
burden of proof on this set of issues. 

119 CASE Exhibit 716 at 7. 
120 Applicant's AWS Brief at IS. 
121 Applicant's A WS Brief at 16. 
122 At CASE's Brief, V·7 to V-8, a variety of record and extra-record materials are cited. We have con
sidered only the Doyle testimony and the Compton testimony. Although Mr. Doyle has modestly stated 
that he is not a welding "expert," he has demonstrated enough knowledge of welding codes and require
ments for us to give his testimony some weight. 
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3. A1IIJlysis of the StafFs Response 

The staff attempted to respond to the Board's concerns about the 
A WS . Code by filing the affidavit of Dr. Jai Raj N. Rajan, who has a 
ph.D. with a major in fluid mechanics from Duke University)23 This af
fidavit adds two considerations not raised by applicant: (1) the state
ment by Dr. Rajan that compliance with the ASME Code and with the 
A WS Code produces welds of comparable strength but that the Codes 
have different conceptual approaches,124 and (2) the following statement 
concerning the nature of qualification procedures: 

Qualification of welding procedures involved testing or examination of a sample of 
welds which must be fabricated by the construction organization (for ASME) in ac
cordance with the procedure to be qualified, in order to assure that the weld 
possesses the required properties for its intended application. 

He also clarified the relationship between the two Codes, stating that 
several (but not all) of the criteria cited by Doyle are not explicitly 
provided for in the ASME Code. t25 

4. Conclusion 

The essential conflict among the parties is whether the qualification of 
welds has been adequate to assure that each of CASE's concerns, stem
ming from the A WS Code, has been taken care of. It is clear that if the 
qualification procedures cover these matters or provide reasons for 
ignoring them, then CASE's argument is without merit. However, the 
A WS Code contains provisions intended to embody sound welding prac
tice and all our record contains is generalizations that boil down to the 
fact that the A WS Code and ASME Code have different approaches. 
Pursuant to the ASME Code, a sample of welds has been tested in a 
qualification program, but the characteristics of that sample of welds and 
of the qualification program have not been discussed; nor does our 
record contain a logical basis for concluding that each of the A WS con
cerns have been obviated by qualification tests. 

We are sympathetic with applicant's and staff's desire to avoid such a 
complex task of proof. We ourselves are not anxious to undertake such 
a burden, either. However, we cannot accept an argument that well
recognized welding standards, embodied in an industry code, may be 

123 NRC SlatT RespOnse to Board Question Regarding Applicable Welding Codes at CPSES, October 18, 
1983 (Stafrs AWS Brien. 
124 Rajan Affidavit at 4-S. 
125 Rajan Affidavit at 3. 
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waived because of a qualification program about which we are totally in 
the dark. 

On balance, after considering all the arguments on this subjeci~ we 
find that applicant has not met its burden of proof on . the' principal 
thrust of CASE's AWS concerns. : , t, , 

I' ' 

" ,-". '\ 

D. Upper Lateral Restraint Beam j. 

CASE has called into question the safety of the upper lateral restraint 
beam, whose primary purpose is to help to resist blowdown loads that 
may exist within the steam generator in the event of a LOCA.126 The 
CASE allegation is that when the beam is heated during a LOCA it will 
expand about 0.24 inch, creating a free-end displacement between the 
steel beam and the adjacent concrete.t27 This constraint of free-end dis
placement must be considered by applicant in the design of its plant,128 
but CASE alleges that applicant's analysis of the upper lateral restraint 
was incorrect. 

We find that CASE's allegations about an incorrect analysis of the 
upper lateral restraint are meritorious. CASE's first concern was that ap
plicant made an error in its graphical technique (iterative analysis) for 
analyzing the upper lateral restraint. All parties agree that there was an 
error, in that the graphical technique was not carried to its proper conclu
sion but was truncated, apparently without any explanation or notation 
on the design drawing. 129 

It is our conclusion that the truncation of the graphical technique was 
an engineering error. Applicant's engineer commenced an analysis ·of 
the beam and frame structure that sequentially assumes that one end of 
the beam is locked and the other is released, thereby redistributing the 
moments in the beam.130 Although applicant's engineer knew how.to 
carry out this analysis properly,l3l he did not do so. Had he done so, the 
criterion the engineer set for his own analysis would have been 
exceeded; \32 and the analyst himself considers this to have, been an 
error. 133 :) , " 

Applicant and staff have attempted to excuse this error .on two 
grounds: that it was committed in documents prepared for a hearing 

126 Tr. 6038 (Vivirito). 
127 Sn CASE's Findings at XIX-6. 
128 See LBP·83·33, 18 NRC 27 (1983). 
129Tr. 6052·53 (Vivirito); Tr. 6051·54, 6057, 6189·92 (Cheru. 
130Tr. 6189 (Chen). 
131 Tr. 6190 (Cheru. 
\32Tr. 6026·27, 6175 (Doyle). 
133 Tr. 6193 (Vivirito report of conversation with the analyst). 
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and was not representative of what the analyst would have done if this 
were a real design drawing about to be used for plant construction, and 
that reanalysis shows that the upper lateral restraint is safe. We reject 
both of these explanations. 

We consider applicant's assertion about the differential care paid to 
hearing documents and construction documents to be wholly without 
merit. Mr. Vivirito said:134 

You must understand, .•• that the calculations that you are seeing here are not 
design calculations to implement construction. The design calculations were pre
pared in 1975. These are merely to illustrate that the walls will indeed relieve the 
stresses. 

• • • 
The degree to which you would be concerned with the accuracy of these 
calculations, since they are not actually calculations that are going to result in 
construction, are not the same as when you are preparing something and you are 
going to build it. .•. 

The first error in this logic is that calculations done for confirmatory 
purposes, as these were, can result in a decision about whether or not to 
reconstruct a portion of the plant. Whenever such calculations are 
required, it is because questions have been raised; and those questions 
must be analyzed in a serious fashion. The second error in this logic is 
that this analysis was prepared for possible NRC use, related to 
WalshIDoyle contentions, and should have been done with care because 
of the applicant's responsibility to prepare full and accurate records. 
Furthermore, these records were shown to NRC investigators and an 
error was likely to result in embarrassment for Gibbs & Hill. We reject 
applicant's position that less care was required for this document than 
for other design documents. 

We also are concerned that applicant's analysis used incorrect wall . 
thicknesses, under circumstances where there is no indication that the 
thicknesses employed in the analysis would have produced conservative 
results. J35 This error in wall thicknesses~ which the staff found to be an 
offsetting error, was nevertheless an error. 136 

Another concern of ours is that applicant too-readily concluded that 
the 14,000 kips strain resulting from the 0.24-inch expansion of the 
upper lateral restraint beam was within the capacity of the concrete 
walls.137 Industry codes applicable to concrete do not support this 

134 Tr. 6055-56. 
135 Tr. 6052-54; ISH Tr. 6183 (Doyle) (one wallis much more rigid and the other more flexible). 
1361d. 
137 Tr. 6041-50 (Vlvirito). 
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assertion, as one-time stresses of this kind exceed code values but are 
not covered by the codes.138 In the event of a LOCA, the upper.lateral 
restraint beam will expand approximately 0.24 inch. Since this expansion 
will be constrained by the concrete shield walls, the force on the walls is 
dependent on the stiffness of the beam and the walls. Under applicant's 
stiffness assumptions the force on the wall would be some 14,000 
kips.139 A force of 14,000 kips is above the design allowables for the 
shield wall and CASE contends that the wall could fail. The applicant's 
witness, Mr. Vivirito, testified that in his judgment the effects on the 
wall would be minimal, that local cracking of the concrete 'wo'uld relieve 
the expansion stresses and they would drop to zero,140 and that NRC 
guidelines do not cover self-limiting stresses. 141 

Since applicant has not. introduced into our record any calculations of 
the effects of beam expansion on the wall, considering them 
unnecessary,142 we were faced with balancing the engineering judgments 
of CASE's and applicant's witnesses. Consequently, we requested the 
staff witness, Dr. Chen, to look into the matter for us. 

In Dr. Chen's opinion neither the applicant nor the intervenor .is 
correct. He does not agree with applicant that the local deformation of 
concrete would be sufficient to relieve the expansion stresses; instead, 
he concludes that a load of 14,000 kips would exceed the design load of 
the walls, as reflected in applicant's calculations. However, Dr. Chen is 
of the opinion that the applicant has overestimated the stiffness of the 
walls and that a more reasonable value for wall stiffnes's would lead to 
much lower stresses, well within the allowable wall stresses. But the 
complex calculations required to demonstrate the lower wall stiffness 
have not been done. 143 Furthermore, CASE's witness, Mr. Doyle, disa
grees with Dr. Chen's conclusions about wall stiffness. 144 On balance, 
therefore, we are unable to accept these lower stiffness values . 

. Dr. Chen also would approve the design of the upper lateral restraint 
beam because he believes applicant has used more conservative assump
tions about LOCA forces than are necessary. Applicant assumed that the 
LOCA-induced heat-up of steel in the beam and the LOCA pressure 
spike in the steam generator would be simultaneous, a condition unde'r 

138 Tr, 6847 (Vivirito). 
139 Tr, 6048 (Vivirito); Tr, 6061 (Chen); CASE Exhibit 761C at 5 (Doyle), 
140 Tr. 6049 (Vivirito), 
141 Tr. 6071 (Vivirito), 
142 Tr. 6072 (Vivirito), but see CASE's Findings at XIX·9, citing Tr.6044-45 (Vivirito) concerning un· 
certainties In the properties of concrete. 
143 Chen Affidavit at 13·14. 
144 Tr. 6029, Doyle Affidavit at 9·12, summarizing Mr. Doyle's earlier testimony about wall thickness. 
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which both the concrete and the steal beam itself might fail. I4s However, 
the staff believes that these thermal and pressure forces will not coincide 
during a LOCA,146 a position it asserts without presenting any evidence 
concerning possible LOCA scenarios. Because of the lack of supporting 
evidence, we decline to accept this conclusion, particularly without 
providing other parties with the opportunity for cross-examination on 
this entirely new evidence. 

In the face of the possibly conflicting engineering viewpoints of three 
different parties, we conclude that applicant has not demonstrated the 
adequacy of its analysis of the upper lateral restraint beam. This conclu
sion contributes to our lack of confidence in the design of Comanche 
Peak. 

E. Erro;rs Concerning Generic Stiffness Values 

Mr. Doyle alleged that applicant's use of generic stiffness values for 
supports does not adequately represent actual stiffness values for the 
purpose of calculating piping system seismic response. The SIT found 
that applicant had 'not demonstrated "that supports designed in ,accor
dance with Applicant's criteria and guidelines have sufficient stiffness to 
assure that they do not adversely affect the response of the piping 
system. "147 Additionally, Mr. Doyle correctly argued that Component 
Cooling Water Support No. CC-I-I07-008-E23R had been incorrectly 
analyzed because the deflection calculation did not include the potential 
rotation of the plate. 148 Although subsequent analysis and redesign may 
have attenuated these concerns,149 we find that CASE correctly identified 
these problems, and their subsequent resolution does not eradicate our 

,concern that these design problems were present. 

F ~ Differential Seismic Displacement 

CASE alleges that there should be a slip joint in all large frames that 
span a corridor or go from floor to ceiling. The Pipe Support Engineering 
(PSE) guidelines acknowledge this principle. Nevertheless, the designs 
of two PSE floor-to-ceiling service water supports identified by Mr. 

14S Chen Affidavit at 12, stating that both the concrete and the steel beam itself might fail if these condi
tions were simultaneous. 
1461d. 
147 SIT Report at 40-41. 
1481d. at 41. 
149 Chen Affidavit at 21·26. We do not decide whether this complex stilTness study, which has not been 
subject to litigation, used appropriate assumptions concerning deflections of U·bolts and flexibility In 
base plates and concrete anchorages. [d. at 22 n.ll; see, e.g., Doyle Affidavit at 14·20. 
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Walsh were inconsistent with these guidelines and have been 
redesigned.lso No explanation has been provided about how this devia
tion from design guidelines could have arisen and we have no knowledge 
about the frequency with which such deviations may occur. 
, We note that, in the absence of a system for promptly correcting 
design deficiencies, applicant identified the deficiency in the PSE sup
ports in late 1981 1s1 but the two other pipe analysis groups were not 
directed to follow the PSE guidelines until January 19, 1983.152 Although 
these groups may not have designed wall-to-wall or floor-to-ceiling sup
port frames, they apparently are authorized to do so and their procedures 
should have been revised more promptly.JSJ 

Applicant's approach to the design of wall-to-wall and floor-to-ceiling 
supports, including nonconformance with PSE guidelines and failure to 
revise guidelines of other groups promptly, contributes to our lack of 
confidence in its approach to the design process. ' 

G. Component Cooling Water Support 

Mr. Doyle correctly alleged that Support No. CC-2-008-709-A43K ex
ceeded applicant's guidelines for maximum deflection. The reason for 
the error was a mistake in numerical calculations. ls4 The result of catch
ing the error is that the plate for the bracket was increased in thickness 
from Ih inch to Ilh inches and the weld to the plate was increased from 
3/16 inch to 5/16 inch. ISS Although the design verification process was 
not yet completed when this error was found,IS6 we do not adopt the 
SIT's assertion that this error would have been caught in the ordinary 
design process, regardless of whether this had been a CASE allegation. 
This design, required by regulations to be of the same quality as an initial 
design, had a numerical deficiency that produced a deficiency in actual 
construction. We simply have no way of knowing whether or not errors 
pointed out by CASE would have been caught in the ordinary design 
process. 

ISOTr. 3142; SIT Report at 26. 
ISlld. 
IS2 SIT Report at 25. 
ISJId. at 25. The SIT reports that it "was informed'" that the other pipe support groups had not designed 
these large frame supports. However. the source of the information was not provided to the Board and 
the SIT apparently did no verification of this matter. Id. 
IS4Id. at 40-41. 
ISS Chen Affidavit at 1-2; SIT Report at 41. 
IS6 SIT Report at 41-42. 
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H. Richmond Insert 

1. Testing 

CASE had alleged that Richmond Insert assemblies (Richmonds) at 
Comanche Peak were not adequately designed. ls7 With ~~spect to one 
aspect of this allegation, the design of Ilh-inch-diameter Richmonds, the 
SIT Report vindicated the CASE allegation by finding that applicant's 
use of a safety factor of two for Richmonds was insufficient because 
"there are no deflection test data for Ilh-inch Richmond inserts in shear 
loading."ls8 Consequently, the statT required further testing. ls9 The staff 
considers the further testing to be adequate. l60 

The extent of this design deficiency is accurately depicted in the fol
lowing portion of the Staff's Findings,161 which we adopt as our own: 

The allowable tension loads for the lllz-inch Richmond anchor insert were estab
lished by the Applicants based on a factor of safety of two of the ultimate load as 
determined from actual tension test results. Allowable shear loads were set equal to 
the allowable tension loads and reduced by a factor equal to the ratio of the manu
facturer's allowable load values (about 0.83). Shear load allowables for the lllz-Inch 
insert would have a factor of safety of about 2.4 based on the assumption that the 
shear test ultimate is equal to the tension test ultimate. However, there was no em
pirical support for this assumption since no shear tests had been conducted on the 
lIlz-inch size at the time of the SIT's inspection. Moreover, published allowable 
loads in the Richmond Screw Anchor Company Bulletin No.6 are based on a factor 
of safety of three. As a result, the Applicants' shear load allowables for the lllz-inch 
insert are SO percent higher than the value recommended by the manufacturer . 

. ([SIT Report at 19.]) The SIT found this reduction in the factor of safety to be of 
concern, since these factors establish a reserve capability which will account for the 
possibilities of overload and understrength. Such possibilities may be due to varia
tions in material dimensions, variations in construction procedure implementation, 
simplifications in calculation procedures, effects of erection tolerances, and disregard 
of secondary stresses (including thermal stresses). ([d. at 22.) In sum, the Appli
cants' non-inclusion of the thermal stress component in the design of supports utiliz
ing lllz-inch Richmond inserts was not desirable where the manufacturer's recom
mended safety factor was not also being utilized. 

The SIT also found that the Richmond Screw Anchor Company's published allow
able shear values for the 1 liz-inch diameter Richmond insert were extrapolated from 
shear tests on the 1 'A-inch diameter insert. Although the published allowable values 
are theoretically valid, standard industry practice requires that testing be performed 
to confirm the values. In addition, the shear tests conducted on the ~, I, and 

, . 

IS7 CASE Exhibit 659 at 4; Tr. 3154 (Walsh). 
1S8 SIT Report at 18; see also /d. at 19-21. 
IS9 [d. at 18. 
I60Tr. 6411-12, 6436 (Tapia). 
161 Staff's Findings at 37-39. 
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1 lA-inch inserts do not fully model the configuration of the anchor assembly used 
with a I-inch thick washer between the wall and the support frame. This washer in
troduces a bending moment in the bolt which is not reflected in the shear test 
results. «(SIT Report at 19-20.» 

Applicants have stated that ACI 349-80, "Code Requirements for Nuclear Safety 
Related Concrete Structures," an industry standard not adopted by the NRC as a 
regulatory requirement, allows a factor of safety of two for concrete inserts. 
However, the ACI standard specifies load factors and capacity reduction factors and 
requires consideration of the forces caused by thermal effects under accident 
conditions. In addition, the ACI standard requires a testing program far broader 
than that which has been carried out for the Richmond inserts. «(SIT Report at 20.» 
For these reasons, the Board agrees with the SIT that ACI 349-80 does not permit 
Applicants to utilize a factor of safety of two in these circumstances. 

The Board concurs in the SIT's original determination that because of the uncer
tainties introduced by the test modeling, considered together with the limited test 
data available, the use of a factor of safety of three at another nuclear power plant 
utilizing Richmond inserts, and the strict requirements of ACI 349-80 before a 
safety factor of two may be employed, that an insufficient basis existed for the use 
of the factor of safety of two for the Ilh-ineh Richmond insert. This was especially 
true since Applicants disregard loads resulting from thermal expansion of the at
tached support, and bending moments introduced by the I-inch thick washer. «(SIT 
Report at 19-21.» 

We are concerned that applicant had inadequate reason to apply a 
safety factor of two to the Richmond insert, in the absence of tests. We 
have no reason to believe that this problem, identified by the SIT, 
would have been found in the normal design process. This design prob
lem contributes to our lack of confidence in design processes at 
Comanche Peak. 

2. Axial Torsion in Richmond Inserts 

CASE also is concerned about the ability of the Richmond to resist 
axial torsion. The concern is important because the Richmond was 
tested without being connected to a steel member that could induce tor
sion into the bolt. Consequently, the safety of the Richmond depends in 
part on the test described in subsection 1, above, and in part on the engi
neering analysis of the effects of torsion on the bolt. 

The nature of this problem may be understood by reference to Figure 
1. The figure shows three cross-sections of a Richmond. The top view 
shows the upper section of the bolt, the nut that is threaded on the bolt, 
the upper washer and an end-view of a tube-steel member that is being 
bolted to the wall. The middle view shows the lower washer. The 
bottom view shows the bottom portion of the bolt as it enters the 
concrete, represented by a cross-hatched area. Since the views are 
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schematic, it is not important that the length of the bolt in the top view 
and in the bottom view exceed the width of the lower washer. In 
practice, the bolt would be made snug-tight, so that there would be no 
space separating the steel member, the lower washer and the concrete 
wall. 

Here, with emphasis added to reflect points of divergence from the 
views of Mr. Doyle, is how Dr. Chen describes this concern: 162 

To calculate the tension force in the bolt of the Richmond insert assembly resulting 
from torsion in the tube steel, the Applicants use the formula T = Fd. In this 
computation d is taken as 2/3 of one half of the width of the washer. This is an ac
ceptable method for computing the bolt force if a linear distribution of forces along 
the bottom of the lower washer is assumed.163 Mr. Doyle questioned the accuracy 
of this method. He noted that the flat surface of the tube steel was smaller than the 
bottom of the washer, and indicated that the distance to use in computing the 
moment should be 2/3 the distance from the bolt to the edge of the flat portion of 
the tube steel. He stated that this was smaller than the d used in Applicants' calcula
tions and would thus result in a larger F for a given moment. Thus; the tension in 
the bolt would be larger than that calculated by Applicants. The Board stated that it 
wished to have the SIT's evaluation of this newly·identified issue (Tr. 6831); accord
ingly this was an open item at the hearing. 

• • • 
In [Figure II ... torsion in the tube steel (T. in the figure) is resisted ultimately 

by forces of compression in the concrete and by a balancing tension in the bolt. Be
cause of the relative stiffness of the lower washer in comparison to the tube steel 
and the fact that the bolt is "snug, II rotation of the assembly will occur primarily about 
the edge of the tube steel. Hence. the compressive force on the concrete will extend 
fully to the edge of the washer. Therefore, a linear distribution is an appropriate de
scription of this compressive load. For such a distribution the resultant for purposes 
of computing the moment can be represented by a concentrated load (FI ) at 213 the 
distance from the bolt centerline to the edge of the lower washer (d2). 

An equal and opposite compressive force acts on the bottom surface of the lower 
washer. This force must be resisted by an equal and opposite force on the top surface 
of the washer. This force is in turn the result of the downward force exerted by the 
tube steel. Since the assembly is in equilibrium the forces on the lower washer must 
be equal, F2 must equal FI, and the moments must be equal, i.e .• FI x d l must equal 
F2 x d2" Since the surface over which the force from the tube steel acts is smaller 
than the top surface of the washer, the force distribution on the top surface cannot 
be linear. This non·linear distribution between the bottom of the tube steel and the 
top surface of the lower washer is shown in Figure 1. Thus, the moment of the non
linear distributed forces will be equal to the moment of forces linearly distributed at 
the bottom of the washer: FI x dl = F2 X d2 = F x 2/3 of In the width of the 
washer. l64 

162 Chen Affidavit atB·ll. 
163 [Footnote 2 omitted.) 
164 [Footnote 3 omitted.) 
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• •• 
Because of the relative stiffness of the lower washer as compared to the tube steel, 
and because the boll is "snug," the assembly will tend to pivot about the edge of the 
washer and there will be a linear distribution of forces along the lower sur/ace of the 
washer. Accordingly, the resultant is accurately represented by a concentrated load 
at 213 the distance from the bolt centerline to the edge of the lower washer. 

Mr. Doyle disagrees with Dr. Chen's representation in Figure 1 of a tri
angular distribution of the compressive forces between the concrete and 
the bottom of the washer. He further argues that "[rJegardless of how 
snug the assembly is installed, the fact remains that there is no continui
ty between the tube/bolt and lower washer"; hence, "the transfer of the 
moment (torque) into a couple can only occur ... (from the reaction) at 
the upper surface of the washer at the tangent on the tube and the 
bolt. "16S 

We agree with Mr. Doyle.166 We are convinced that (0 Dr. Chen's as
sumed distribution of forces on the bottom of the washer is incorrect, 
and (2) that the use of such a force distribution is of no value in 
determining the tension in the bolt resulting from a torque on the tube. 

We conclude that the applicant and staff have erred in calculating the 
tension in the bolt. It further appears that this is a type of error that is 
not caught by the applicant's iterative design process. We are not able to 
decide whether the error will significantly affect the design of the pipe 
supports. If the potential difference in the load on the bolt were to 
amount to a factor 'of two, as stated (without contradiction in the 
record) by Mr. Doyle,I67 bolt-allowable stresses might well be exceeded. 

This state of the record reflects adversely on the adequacy of the 
design of Comanche Peak. 

16S Doyle Affidavit at 8. Set! also Tr. 6894·6911 and surrounding testimony for a full discussion of this 
point. 
166 We discount the testimony of Mr. Reedy, who attempted to justify applicant's analysis primarily be· 
cause it complies with industry practice that is less precise than the aeronautical engineering to which 
Mr. Doyle is accustomed. Mr. Reedy admitted, however, that he has no knowledge of how the industry 
analyzes this particular problem outside of Comanche Peak itself. Tr. 6905·31, especially Tr. 6921·22. 
We find Mr. Reedy's testimony about industry practice to be largely irrelevant to determining the cor· 
rect length of the moment arm. In light of the lack of imporlance he placed on the problem and his fail· 
ure to explain his reasons, we reject his assurance that "the moment arm will finally reach the transfer 
point that the Staff said they would use as their assumption." Tr. 6911. We note that Mr. Reedy never 
responded to Mr. Doyle's testimony that because this is not a welded connection there will be a 
"minute but existing elongation in the bolt," causing a gap between the tube steel and the washer. Tr. 
6900-01. 
t67 Tr. 6903 (Doyle). 
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I. Organizational and Design Interfaces 

At various places in this opinion, we have expressed concern that 
members of the STRUDL gr:oup were unable to report design noncon
formances and that certain design problems - such as the assurance 
that there is stability in pipe supports - may not havtS' been clearly as
signed to anyone engineering organization. With the exception of these 
specific findings, however, we find that the CASE concerns about orga
nizational and design interfaces are not justified and we adopt the follow-

.ing Staff Findings on this subject: 168 

Messrs. Walsh and Doyle expressed their concern that because the iterative 
design process is so complex, the interfaces between the Applicants' various design 
groups are inadequate. As evidence of the allegedly inadequate interfaces, Messrs. 
Doyle and Walsh stated that each of the three pipe support organizations were using 
different design approaches, and that another approach was used by the onsite 
civil/structural design group charged with the design of cable tray and conduit 
supports. For example, they noted that each of the organizations appeared to be 
using different section property values for tube steel members (CASE Exhibit 654, 
p. 5>, and different design criteria for the consideration of frictional loads between' 
pipes and supports (CASE Exhibit 659H, p. 5). Messrs. Doyle and Walsh seem to 
feel that had the design basis inputs and interfaces been adequate, these differences 
would not have occurred. They further state that since such differences have' 
occurred, the Applicants have violated NRC regulations, as well as standards en
dorsed by the NRC, including ANSI N45.2, "Quality Assurance Program Require: 
ments for Nuclear Power Plants." (See, e.g., Tr. 2973, 3706, 3852, 3864, 3925, 
6984-85). Messrs. Walsh and Doyle also stated that they believed that internal inter
faces within the SSAG [Site Stress Analysis Group] were inadequate, since there 
was no clearly delineated line of communication and responsibility in the Applicants' 
engineering guidelines, in violation of ANSI N45.2.11 (Tr. 6984-87, 6989). 

The Board disagrees with Messrs. Doyle's and Walsh's conclusions about the Ap
plicants' organizational and design interfaces in the pipe support design area. It is 
true that there are differences in design approaches between the Applicants' three 
pipe support design organizations. These differences appear to be the outgrowth of 
the Applicants' utilization of three separate pipe support design organizations.169 An 
early decision was made by the Applicants that pipe support designs would be con
tracted out to companies who are in the business of designing and fabricating pipe 
support components. In order to satisfy ASME Code requirements and to set a basis 
for competitive bidding between the companies, it was necessary to provide them 
with the overall design criteria to be met. The Gibbs and Hill document which ac
complishes this objective was Specification MS-46A. Contracts for the design of pipe 
supports at CPSES [Comanche Peak] were awarded to ITT-Grinnell and NPSI. In 
addition, Applicants created what became the PSE, which also utilized Specification 

168 Staff's Findings at 17-20. 
169 (FOOlnote 18 in Original:) The Applicants also employ a fourth organization for the design of struc
tural supports (or cable trays and conduits (NRC StatTExhibit 207, p. 12). 
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MS-46A. Since neither Specification MS-46A nor the ASME Code dictate in detail 
the means by which an engineer is to satisfy the design criteria, difTerences in engi
neering approaches occurred between the three parallel pipe support groups. (StafT 
Exhibit 207 [SIT Reportl, p. 12; Applicants' Exhibit 142, p. 9). 

The fundamental issue for this Board to resolve is whether these difTerences in 
design approaches represent a safety or engineering concern, or if they violate any 
NRC regulations, StafT guidance or other NRC-endorsed standard. The Board be
lieves that ANSI N4S.2, and N4S.2.11 in particular are relevant in resolving this 
issue. The overall purpose of ANSI N4S.2.11 is to assure that each design organiza
tion has a clear, documented scope of responsibility and that there are documented 
paths for communication when the responsibility shifts from one organization to the 
other or is shared by both. N4S.2 is a general requirement document essentially 
equivalent to Appendix B of 10 C.F.R. SO while N4S.2.11 is specific to those170 

design controls requirements contained in Criterion III of Appendix Band N4S.2. 
The NRC has endorsed N4S.2 via Regulatory Guide 1.28, and ehdorsed N4S.2.11 
via Regulatory Guide 1.64. (StafTExhibit 207, p. 12). 

The evidence establishes that each of the three pipe support design organizations 
has its own specific scope of responsibility since each has been assigned the responsi
bility for a specific group of supports. (StafT Exhibit 207, p. 13; Applicants' Exhibit 
142, p. 9). There is no need for cross-communication between the three groups 
since they share no common, in-line design responsibility. Furthermore, the lines of 
communication between the Applicants, Gibbs and Hill, and each pipe support 
design organization are clear and documented. (Id.) There is also no need for inter
nal interfaces within a design or support organization, under ANSI N4S.2.11. (See. 
e.g •• Tr. 6987-89). Even if we believed that interfaces between the SSAG, and the 
STRUDL subgroup were necessary under ANSI requirements, we seriously doubt 
whether there would be any safety significance with regard to CPSES, in light of the 
clear evidence that the pipe support design groups are well aware that they are ulti
mately responsible for assuring that pipe supports meet all applicable NRC and 
ASME Code requirements (Tr. 6989-92). 

The Board concludes that the Applicants have adequately defined and document
ed the responsibilities and paths of communications between Gibbs &. Hill and the 
pipe support design groups. No NRC regulation has been violated, and the program
matic objectives of Subsection NA of the ASME Code, N4S.2 and N4S.2.11 have 
been satisfied. (StafT Exhibit 207, p. 13.) 

In reaching these conclusions, we do not wish to minimize the difficul
ty applicant may have created, for design control purposes, by adopting 
this multiple organization approach. However, we see no prohibition of 
the approach, providing that applicant's design quality assurance program 
is able to accommodate these differences. Obviously, the difficulty for 

170 The Board changed this word in the staff document because of our belief that Criterion III is not the 
only design control requirement found in Appendix B. 
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quality assurance is somewhat increased; but the approach is not 
prohibited. 

v. CONCLUSION 

This Board has faced the difficult task of analyzing a complex record 
containing many technical assertions about civil engineering, a field in 
which none of the members of this 'Board is specially trained. 
Furthermore, we would note that even for a qualified civil engineer, just 
a few of these issues can require extensive analysis over a period of 
months. 171 

Nevertheless, we have carefully analyzed those aspects of the record 
that have been most significant or that appeared on initial impression to 
be the most troubling. This analysis has persuaded us that the record 
before us casts doubt on the design quality of Comanche Peak, both be
cause applicant has failed to adopt a system to correct design deficiencies 
promptly and because our record is devoid of a satisfactory explanation 
for several design questions raised by intervenors. Given the limited 
time frame in which Mr. Walsh and Mr. Doyle had the opportunity to 
make observations of the Comanche Peak design program, the lack of 
an adequate explanation for their allegations raises serious questions 
about the adequacy of the design of the remainder of the plant. 

At this juncture, we think it wise to pause and consider the seriousness 
of the design problems we have seen, for an appreciation of the serious
ness of those problems is essential in order to attach proper conse
quences to them in this proceeding. 172 We consider the absence of a pro
gram to correct design deficiencies promptly to be a serious deficiency, 
mitigated only slightly because it was acquiesced in by the Nuclear 
Regulatory Commission's staff. However, the principal consequence of 

171 Mr. Tapia and Dr. Chen took over four months to address the open items left from our May hearing. 
172 The relationship between the seriousness of a violation and the consequences of that violation was 
recently discussed in the following language in Cleveland Electric illuminating Ca. (Perry Nuclear Power 
Plant, Units 1 &. 2), LBP·83·77, 18 NRC 1365 (1983) at 1368 n.5: . 

Although there are some regulatory requirements, essential to safety, whose violation may re
quire denial of a license, there are other requirements that do not have major safety significance 
and whose breach does not require denial of a license. Compare Vermont Yankee Nuclear Power 
Corp. (Vermont Yankee Nuclear Power Station), ALAB-l38, 6 AEC 520, 528·29 (1973) and 
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB.161, 6 AEC 
1003, 1010 (1973) to Consolidated Edison Co. of New York (Indian Point Station, Unit No.2), 
ALAB·188, 7 AEC 323,333·34 (1974) ("Whether licensing can be authorized in the light ofex· 
isting deficiencies obviously depends on the significance of the deficiencies. "). We reject the im
practical proposition that any minor violation of quality assurance regulations, regardless of 
whether the violation calls plant safety seriously into question, would call for denial of a license. 
We do not believe the Commission intended that fallible human beings, who must administer 
quality assurance programs, would be held to such an impractical standard. 
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this deficiency is that applicant, the staff and this Board must now be es
pecially careful to determine that quality assurance standards for design 
have been met at the conclusion of the construction process. For this 
purpose, we intend to continue to conduct an efficient proceeding, mind
ful of the need not to impose undue costs or delays on applicant, but we 
will not be especially concerned about meeting applicant's construction 
targets. A consequence of applicant's chosen method of assuring design 
quality is that this Board's task with respect to the pending quality assur
ance contention has been partially deferred to a later stage of the design 
process. We consider care in performing our job to be of paramount 
importance. 
- With respect to the design deficiencies we have noted, we would first 

caution that there were aspects of applicant's case that we would have 
decided in a fashion that was favorable to applicant,- and the absence of a 
discussion of those issues does not necessarily indicate that we have 
doubts. Our decision to stop where we did was based on our conclusion 
that there were enough deficiencies that we could not be satisfied by the 
quality of design reflected on our record. 

We acknowledge that almost all of the specific design deficiencies we 
have noted may, on further proof and analysis, be shown to be of little 
or no consequence. We recognize that applicant, faced a difficult task in 
responding to the numerous, detailed comments made by CASE. It may 
well be that the absence of proof that would satisfy this Board was a con
sequence of a litigation strategy that relied on applicant's ability to per
suade this Board to accept the testimony of applicant and staff witnesses 
because of their more impressive credentials. In describing the kind of 
Proposed Findings we required of the parties, we attempted to stress the 
need for logical explanations that covered all the material in our record 
and that explained why we should reach the conclusion sought by the 
party. In this instance, CASE heeded our advice better than applicant 
and staff and we therefore had no choice but to decide these issues as we 
have. 

In assessing the next step in this proceeding, we urge applicant to 
abandon its belief that its difficulties with this Board are related to the 
lack of continuity of Board members.173 If applicant were to persist in 
that belief, it likely would find this Board unreceptive to its reargument 
of old grounds. We have studied the record in this case and believe that 
applicant must realize that its principal difficulty has been its inability to 
submit rigorous, logical answers to opposing proof. 

-113 See Applicants' Identification of Issues and Proposal to Establish Hearing Schedule (December 3, 
1983) at 2. 
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We shall ask applicant to propose a plan to affect the Board's level of 
confidence in its design process for Comanche Peak. Staff walkdowns 
that cover design issues may be helpful to us because of the acquired 
knowledge of staff,174 but limited staff resources suggest the need for 
supplemental efforts of the nature we are about to describe. Lesser mea
sures might, possibly, succeed in affecting this Board's views, but we 
urge consideration by applicant of an independent design review with 
each of the following characteristics: 

Independence and Qualifications. The review organization should 
be composed of individuals with the combined ability to review 
design problems in the construction of a nuclear power plant. 
Consultants may be used to supplement those skills. There 
should be no lasting financial ties between the reviewing organiza
tion and applicant. Cygna Energy Services, which has already 
done a design review for applicant, appears to meet this criterion. 

Organizational Independence. During the conduct of the review, 
there should be no undocumented oral discussions between appli
cant and the reviewing organization concerning findings. 17S The 
reviewing organization should obtain all its information from: 
observations of documents or hardware; written answers to writ
ten questions; or transcribed conferences open to all parties. 

Reliability. There should be enough overlap in the work of the 
reviewers so that inter-reviewer reliability may be established.-If 
reliability is low, then multiple reviews may be necessary in order 
to reduce the expected level of undetected errors to an acceptable 
level. In that way the Board will know how effective the reviewers 
have been in identifying the design errors in the plant. 

Sample. One or more segments of important safety systems 
should be studied. If there are important design deficiencies in 
studied systems, the sample should be enlarged. The fact that im
portant design deficiencies have no ultimate consequences, for 
reasons not considered by the designers, should initially be given 
little weight with respect to expanding the sample. However, after 
several systems have been reviewed, the use by the designers of 

174 We have no opinion about whether an Integrated Design Inspection Program (IDlP) report should 
be prepared for Comanche Peak. See Union Electric Co. (Callaway Plant. Unit 0, ALAB.750, 18 NRC 
1205, 1207 (1983). 
175 See. e.g .• Teledyne Engineering Services, Technical Report TR·5633, Executive Summary 0/ Final 
Report: Independent Design Review/or the Shoreham Nuclear Power Stat/on (June 30, 1983) at 2. 
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·,adequate safety margins to accommodate design errors shall be 
considered with respect to the need to further expand the sample. 

Scope. In addition to design review functions, the independent 
reviewers should respond, in detail, to each allegatiBn of CASE 
concerning hardware design problems. This response should indi
cate the criteria that are applied, where they are derived from and 
how each criterion is met. The review should cover those prob
lems considered in this opinion by the Board, which may be per
suaded to modify its present determinations based on carefully 
reasoned presentations of the design review organization. 

Documentation and Presentation. Each analysis of an observed 
potential deficiency should be documented in the report. There 
should be no vague assertions such as "we have been assured." 
Seoping calculations or other analyses should be presented. Exten
sive documentation (such as lists of criteria) should be accompa
nied by tables of contents and indexes of sufficient detail to make 
the material accessible to this Board. Design discussions should 
be accompanied by drawings that will make the discussion clear. 
Tables and graphs may be used to clarify the presentation. 

Review. To facilitate timely review, the report should be pre
pared in phases, and drafts of discrete segments should be 
published. Applicant and CASE would have thirty days (and the 
staff would have ten additional days) within which to file, by first 
class mail or more expeditious method, carefully reasoned, docu
mented objections to these segments, subject to extensions of 
time granted by the Board for good cause. The design review or
ganization should respond fully to each of these comments in a 
report supplement, making alterations in the report if 
appropriate. Alterations made in response to comments will, 
however, be subject to the same review process. 

Hearing Process. After final publication of the document, the 
parties would have thirty days (staff would have ten additional 

. days) within which to file written exceptions. These exceptions 
, would be limited to matters that a party has previously raised or 

that the party attempted to raise previously, in a timely manner, 
but was prevented from raising. There would then be a fifteen-day 
period for responses, with staff having an additional ten days. 

Because this decision does not finally resolve the Walsh/Doyle issues, 
we have not considered it to be a partial initial decision, subject to 
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appeal. However, due to the importance of the matter involved and the 
apparent expense of complying with our suggestions for remedying the 
problems we have found, we would be receptive to motions to refer this 
decision to the Appeal Board, either before or after motions to reconsid
er may· be filed before us. (Due to the holiday season, motions to 
reconsider may be filed 20 days after issuance of this decision.) 

ORDER 

For all the foregoing reasons and based on consideration of the entire 
record in this matter, it is, this 28th day of December 1983, -

ORDERED 
1. Citizens Association for Sound Energy's (CASE's) contention 

concerning design quality assurance is found to be meritorious, to the 
extent indicated in the accompanying memorandum. -

2. Texas Utilities Generating Company, et a1.; may, within thirty 
days, file a· plan designed to satisfy the Board concerning the issues dis
cussed in this decision. An appropriate extension of time may be 
granted, particularly if a party files a motion for reconsideration of this 
decision within twenty days of issuance. 

3. CASE has twenty days from the date of filing of the plan specified 
in , 2 within which to respond to that plan. The staff has five additional 
days. 

Bethesda, Maryland 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter B. Bloch, Chairman 
ADMINISTRATIVE JUDGE 

Walter H. Jordan (by PBB) . 
. ADMINISTRATIVE JUDGE 

Kenneth A. McCollom (by PBB) 
ADMINISTRATIVE JUDGE 
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ATTACHMENT A 

Applicants' and Staff's Witnesses and Testimony 

I. APPLICANTS 

In response to the allegations made by Messrs. Walsh and Doyle, Ap
plicants presented at the September 1982 hearing a panel of five wit
nesses with expertise in pipe support design and related fields. These wit
nesses submitted written testimony regarding the pipe support design 
allegations and were cross-examined (Applicants' Exhibits 142 and 
142F). In addition, oral direct testimony was presented by three of these 
witnesses and another individual as a panel in the May 1983 hearing. 

Applicants presented Mr. Kenneth 1. Scheppele as an expert in struc
tural engineering (Applicants' Exhibit 142 at 1). Mr. Scheppele is Senior 
Vice President of the architect/engineer for Comanche Peak, Gibbs & 
Hill, Inc., and is a registered professional engineer. His qualifications in 
the field. of structural engineering are extensive. (Applicants' Exhibit 
19; Tr. 3086.) 

Applicants also presented Mr. Roger F. Reedy as an expert in the 
development, interpretation and application of the ASME Code with 
regard to general requirements, materials, fabrication, examinations, 
design and analysis. Mr. Reedy has extensive experience in his field of 
expertise. He is a registered structural engineer in Illinois and a regis
tered professional engineer (civil) in five states. He has been involved 
in the design of components for nuclear power plants since 1956. He has 
served as the' responsible registered professional engineer for the design 
of nuclear reactor vessels, containment vessels, piping and supports. He 
has been chairman of the ASME Section III Code Committee since early 
1977. He assisted in the development of Section III prior to its publica
tion in 1963 and has been a member of the ASME Code Committee 
since 1969. He personally compiled the Code rules and Subsections NC, 
NO and NE for inclusion in the 1974 Code Edition, and provided guid
ance to the task group developing the rules for Subsection NF prior to 
its adoption into Section III. Mr. Reedy was a founding member of the 
AS ME Pressure Vessel and Piping Division and Chairman of the Profes
sional Division in 1979. In 1982, Mr. Reedy was awarded the honor of 
ASME Life Fellow because of his ASME Code work and design develop
ments for multi-layered vessels. (Applicants' Exhibits 142 at 2-4; 41.) 

Dr. Peter S.Y. Chang was presented by Applicants as an expert in pipe 
support engineering and STRUDL analysis. Dr. Chang has a Ph:D. in 
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Civil Engineering and is a registered professional engineer. Dr. Chang is 
the Chief Engineer, Pipe Support Engineering for Comanche Peak. He 
has eleven years of practical experience in the design and analysis of 
power plant structures, the last nine years being on nuclear plants. He is 
experienced in the application of the ASME Code, Section III, to con
tainment vessel, pipe stress and pipe support analysis and design. Dr. 
Chang is experienced in the development of computer programs for 
modelling static, thermal, seismic and other transient loadings for nucle
ar· power plants. His experience with the application of the STRUDL 
Code has included advanced lectures and seminars on STRUDL, in addi
tion to graduate course work in topics related to STRUDL analysis. Dr. 
Chang served as a supervising engineer responsible for structural analy
sis and design for static, thermal, seismic and other loads for all safety
related buildings at another nuclear project. Since coming to Comanche 
Peak in 1981, he has been responsible for small-bore ASME pipe stress 
analysis and ASME NF pipe support design. (Applicants'Exhibits ·142 a( 
4-5; 142A.) 1 • 

Mr. John C. Finneran, Jr., presented testimony for Applicants as an 
expert in structural engineering. Mr. Finneran has Bachelor's and Mas
ter's Degrees in Civil Engineering and is a member of the American 
Society of Civil Engineers. He is a registered professional engineer. Mr. 
Finneran is the Pipe Support Engineering Supervisor for Comariche 
Peak. He has several years' experience in structural engineering 'in 
design' and analysis of substation and transmission structures tor power 
plants, and he has been a supervisor of structural engineering groups at 
Comanche Peak for three years. (Applicants' Exhibits 142 at 7; 142B.) 

Also, Mr. Gary Krishnan was presented by Applicarits as an expert in' 
pipe stress analysis. Mr. Krishnan is the Site Stress Analysis Group Su
pervisor for Comanche Peak. Mr. Krishnan has Bachelor's and Master's 
Degrees in Mechanical Engineering. His Master's degree is in the area 
of stress analysis. He has eight years' experience in pipe stress analysis 
at nuclear facilities. He has been a Senior Engineer for Gibbs & Hill for 
three years, performing pipe stress analyses of safety class piping. 
(Applicants' Exhibits 142 at 8-9; 142C.) 

Finally, Applicants presented Mr. Michael A. Vivirito as an expert in. 
structural engineering (on a panel with Messrs. Reedy, Finneran and 
Chang) during the May 1983 hearings to testify in response 'to NRC 
Staff testimony and the surrebuttal testimony of CASE's witnesses. Mr. 
Vivirito is the Vice President - Power Engineering of Gibbs & Hill. ~r. 
Vivirito is a registered professional engineer and has thirty-five years'· 
experience in structural engineering, including seventeen years' experi
ence in the design and construction of nuclear power reactor facilities. 
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He is a member of the American Society of Civil Engineers and has 
served on numerous professional committees. (Applicants' Exhibit 154.) 

II. NRC STAFF 

The NRC initially presented in the September 1982 hearings two wit
nesses to address the pipe support design allegations. Mr. Joseph I. 
Tapia and Dr. W. Paul Chen submitted prefiled testimony on this matter 
(identified as NRC Exhibit 201), but because they had not had an oppor
tunity to complete their review of Mr. Doyle's allegations, the Board sus
pended the taking of evidence on that question until such time as the 
Staff was prepared to proceed (Tr. 5407, 5410). Upon completion of its 
review of the pipe support design allegations, the Staff issued an inspec
tion report (I&E Report 82-26/82-14, cover letter dated February 15, 
1983). That report was received into evidence at the May 1983 hearings 
(NRC Exhibit 207). The StafTalso submitted the testimony of Mr. Tapia 
and Dr. Chen regarding pipe support design, and supplemental testimo
ny of Messrs. Tapia, Spottswood Burwell, Robert G. Taylor and Drs. 
Chen and Jai Raj N. Rajan on the same topic, as well as with respect to 
the NRC Construction Appraisal Inspection Team ("CA Tn) report for 
Comanche Peak (NRC Staff Testimony and Supplemental Testimony, 
following Tr. 6402). In addition, the StafT presented the testimony of 
Mr. A.B. Beach, as a member of the CAT, regarding the pipe support 
findings of the CAT (following Tr. 6283).1' 

Mr. Tapia is the Reactor Inspector in the Engineering Section of the 
Division of Resident, Reactor Projects and Engineering Programs, NRC 
Region IV. He had held this position since 1976. Mr. Tapia has Bache
lor's and Master's Degrees in Civil Engineering. Mr. Tapia is a member 
of the American Society of Civil Engineers; the International Society of 
Soil, Mechanics and Foundation Engineering; and the American Con
crete Institute, 'serving as a member of that Institute's Committee on 
Quality Assurance Systems for Concrete. (NRC Exhibit 8.) 

Dr. Chen is the 'Manager of the Stress Analysis Unit of the Systems 
Engineering Department of the Energy Technology Engineering Center, 
a U.S. Department of Energy Laboratory. Dr. Chen has Bachelor's and 
Master's Degrees in Civil Engineering and Applied Mechanics, and a 

1 The Construction Appraisal Team is an NRC-commissioned team of inspectors who arc charged 
with conducting reviews of the adequacy of construction at facilities nearing completion. This team pre
sented testimony at the June 1983 hearing regarding its findings. and our decision on the CAT Report 
will be issued at a later time. We address in this decision only those aspects of the CAT Report (NRC 
Exhibit 206) that concern pipe supports. 
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Ph.D. in Theoretical and Applied Mechanics. Dr. Chen is responsible 
for the technical review of portions of the FSAR, including the pipe sup
port stress analysis performed by Applicants. Dr. Chen has extensive ex
perience in areas relating to material properties and stress analysis. He is 
responsible for performance of ASME compliance analysis of piping and 
components for ETEC. (Chen Statement of Qualifications, attached to 
NRC Staff Testimony following Tr. 6402.) 

Mr. Burwell is the NRC Operating License Proj~t Manager for 
Comanche Peak. He is responsible for managing and participating in the 
safety and environmental reviews, analyses and evaluations associated 
with licensing actions at Comanche Peak. Mr. Burwell has Bachelor's 
and Master's Degrees in Mechanical Engineering, and is a registered 
professional engineer. Mr. Burwell has extensive experience in, the 
design and construction of components for nuclear power reactors. He 
has worked at the NRC since 1969. (Burwell Statement of 
Qualifications, attached to NRC StatT Supplemental Testimony, following 
Tr.6402.) 

Dr. Rajan is the mechanical engineer responsible for reviewing and 
evaluating safety analysis reports with regard to the dynamic analysis 
and testing of safety-related systems and components, and the criteria 
for protection against the dynamic effects associated with postulated fail
ures of fluid systems for nuclear facilities. Dr. Rajan has Bachelor's De
grees in Physics, Mathematics and Chemistry and Civil Engineering; a 
Master's Degree in Applied Mechanics and a Ph.D. in Fluid Mechanics. 
He has extensive experience in the design, analysis, testing and evalua
tion of fluid piping systems and power fluid systems of nuclear reactors. 
He has contributed to published papers in various professional journals, 
and is a part-time professor in the fields of mechanics, materials, fluid 
mechanics and applied mechanics. (Rajan Statement of Qualifications, 
attached to NRC Supplemental Testimony, following Tr. 6402.) .. 

Mr. Taylor is the Resident Reactor Inspector at Comanche Peak, a po
sition he has held since 1978. He is responsible for conducting and,co~r~ 
dinating all safety-related inspection etTorts by the NRC Region at the 
site. Mr. Taylor is a registered professional engineer, specializing in qual
ity control engineering. Mr. Taylor has thirty years of experience in the 
quality engineering field, including fifteen years of experience in quality 
assurance and reactor inspection in the nuclear power reactor field. Mr. 
Taylor joined the NRC in 1976 and served as the reactor inspector at 
two other power reactors prior to being assigned to Comanche Peak. 
(NRC Exhibit 9.) 
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Cite 8S 18 NRC }i,1 (1983) 

// 
UNITED-STATES OF AMERICA 

DD-83-19 

NUCLEAR REGULATORY COMMISSIOt' 

OFFICE OF INSPECTION AND ENFORCEMENT 

Richard C. DeYoung, Director. 

In the Matter of 

CINCINNATI GAS & ELECTRIC 
COMPANY 

(William H. Zimmer Nuclear Power 
Station) . 

Docket No. 50-358 
(10 C.F.R. § 2.206) 

December 16, 1983 

The Director of the Office of Inspection and Enforcement denies a pe
tition submitted by Thomas Devine of the Government Accountability 
Project, on behalf of the Miami Valley Power Project, requesting that 
the Commission take certain actions with respect to the William H. 
Zimmer Nuclear Power Station. 

DIRECTOR'S DECISION UNDER 10 C.F .R. § 2.206 

By letter to the Nuclear Regulatory Commission dated May 25, 1983, 
Thomas Devine of the Government Accountability Project, on behalf of 
the Miami Valley Power Project (hereinafter referred to as MVPP or the 
petitioner), requested that the Commission take certain actions with re
spect to the William H. Zimmer Nuclear Power Station. At the time, a 
partial denial of an earlier petition filed by MVPP was pending before 
the Commission for its review under 10 C.F.R. § 2.206(c). Cincinnati 
Gas & Electric Co. (William H. Zimmer Nuclear Power Station), 
DD-83-2, 17 NRC 323 (1983). Although it declined to disturb the 
Director's Decision then pending, the Commission referred MVPP's 
May 25th letter to the NRC staff for treatment as a new request for 
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action pursuant to 10 C.F.R. § 2.206 of the Commission's regulations. 
Notice of the request was published in the Federal Register on July 6, 
1983.48 Fed. Reg. 31,119. On August 10, 1983, the Cincinnati Gas & 
Electric Company (CG&E), the licensee for the Zimmer facility, filed 
comments opposing MVPP's petition. 

I. 

On November 12, 1982, the Commission suspended construction of 
the Zimmer project pending the satisfaction of certain conditions which 
required rehabilitation of the licensee's management and execution of 
its responsibilities under the Commission's requirements. Order to 
Show Cause and Order Immediately Suspending Construction, 
CLI-82-33, 16 NRC 1489 (1982). The Commission's order required an 
immediate halt to safety-related construction on the Zimmer station and 
required the licensee to show cause why the suspension should not con
tinue pending review and implementation of proposals to improve the 
licensee's management of the project, to verify the quality of construc
tion work and to ensure that future construction would conform to the 
Commission's requirements. The licensee consented to the order and, 
accordingly, took steps to comply with its provisions. 

The order required the licensee to obtain an independent review of 
the management of the Zimmer project, and specified several manage
ment alternatives to be considered in conducting this review. Upon com
pletion of the independent management review, the order required the 
licensee to submit its recommended course of action, based upon the 
findings of the review, to the Regional Administrator of NRC Region III 
for his approval. See 16 NRC at 1497-98. With NRC approval, CG&E 
retained Torrey Pines Technology to conduct the independent review of 
the management of the Zimmer project. See Letter from James G. 
Keppler, Regional Administrator, NRC Region III, to William H. 
Dickhoner, President, Cincinnati Gas and Electric Co. (Apri115~ 1983). 
Torrey Pines completed its management review and submitted a report 
to the NRC and CG&E in August 1983. After reviewing the" Torrey 
Pines report, CG&E submitted to the Regional Administrator for his ap
proval a proposed course of action for completion of the Zimmer 
project. See Letter from W.H. Dickhoner, President, Cincinnati Gas 
and Electric Co., to James G. Keppler, Regional Administrator, NRC 
Region III (Oct. 5, 1983), transmitting Course of Action for the William 
H. Zimmer Nuclear Power Station (hereinafter cited as Course of 
Action). The staff has reviewed the Course of Action, as modified by 
subsequent filings from CG&E in response to staff questions developed 
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from the staffs and public comments on the Course of Action, and the 
Regional Administrator has today approved it. 

II. 

Before the Commission issued its suspension order, MVPP had filed a 
petition on August 20, 1982, with the Commission which requested sus
p"ension of construction and other relief. This petition was referred to 
the staff for consideration in accordance with 10 C.F.R. § 2.206. The 
Commission's order substantially granted MVPP's petition by imposing 
an immediate suspension of construction and by requiring an independ
ent management review and institution of a program to verify the quality 
of construction as conditions of any resumption of construction. 
00-83-2, 17 NRC at 324. The staff denied the petitioner's request inso
far as it asked that CG&E be removed from any responsibility for reveri
fication of the quality of construction. Id. at 325-26. 
" , In its May 25, 1983 letter, MVPP asked that the Commission modify 
the suspension order and the Oirector's Oecision (00-83-2) and there
by grant further relief pertaining to the suspension of Zimmer's 
construction. MVPP takes issue with the Commission's order and with 
00-83-2 in that both permitted the Quality Confirmation Program 
(QCP) t to continue at Zimmer and did not remove CG&E from control 
of, or responsibility for, the QCP and the quality assurance program. 
MVPP Request at 3. MVPP asserts that CG&E should be removed from 
responsibility for quality assurance activities. MVPP requested that the 
Commission take these three steps: (1) suspend the ongoing quality 
confirmation program and related activities being conducted at Zimmer; 
(2) remove CG&E from any decision making role with respect to the 
recommendations of Torrey Pines, and require that the results of Torrey 
Pines' review be submitted directly to the NRC for approval; and (3) 
prohibit Torrey Pines from considering any organizational alternative 
that would allow the licensee to retain control of the quality verification 
and quality assurance programs until Zimmer is completed. MVPP Re
quest at 7. 

t The QCP is a program which has 'been under way since 1981 and whose objective is to determine the 
quality or completed construction work at Zimmer in areas where questions as to quality had been raised. 
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III. 

MVPP's requests to restructure the handling and scope of Torrey 
Pines' management review under the Commission's order are denied. 

Prohibiting Torrey Pines from considering management alternatives 
which allowed CG&E to retain control of the Zimmer quality verification 
and quality assurance programs would have unduly restricted the scope 
of the management review mandated by the order. The independent 
management review was intended to examine deficiencies in manage
ment that contributed to the Zimmer project's problems and to suggest 
possible strategies to remedy those management deficiencies. Thus, the 
Commission's order encouraged consideration of a spectrum of manage
ment alternatives and, indeed, required consideration of alternatives 
that would require the quality assurance program to be conducted by an 
experienced outside organization. CLI-82-33, 16 NRC at 1497. There is 
nothing inherently wrong with considering alterriatives ihat include 
CG&E in a continuing role in the quality assurance of reverification 
programs, because such alternatives may be acceptable to fulfill the con
ditions of the order. In all events, consideration of an alternative is not 
tantamount to its approval under the order. 

As to the petitioner's request that the licensee be removed from "any 
decisionmaking role with respect to the Torrey Pines reccommen
dations," and that instead the NRC itself approve the recommendations, 
it should be noted that the Commission's order requires that the NRC 
approve any revised management structure. The order requires CG&E 
to evaluate the recommendations of the independent management 
review, and then "submit to the Regional Administrator the licensee's 
recommended course of action on the basis of this independent 
review .... The licensee's recommendations and its schedule for imple
mentation of those recommendations shall be subject to approval 
by the Regional Administrator." CLI-82-33, 16 NRC at 1498 (emphasis 
added). While the licensee may propose a management structure, it is 
the NRC which makes the determination as to the adequacy of that 
proposal. NRC's role in approving the revised management structure af
fords sufficient control to ensure that adequate measures to correct 
management deficiencies are taken by the licensee under the order. 

IV. 

The remainder of this decision examines the petitioner's request that 
CG&E be removed from the conduct of the quality assurance and quality 
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verification programs and that the QCP and related quality assurance ac
tivities be suspended. The petitioner identifies several new developments 
in support of its request: the licensee's "prejudgment" of the results 
of the Torrey Pines review; the existence of litigation between the utili
ties which own the Zimmer facility; and contradictions between NRC 
and licensee findings as to the quality of the as-built condition of the 
Zimmer plant. See MVPP Request at 3. For the reasons stated herein, 
this aspect of the relief requested by the petitioner is also denied. ' 

With respect to the licensee's "prejudgment" of the management 
review, the petitioner alleges that CG&E devised "secret plans ... to cir
cumvent the independent management review process in order to avoid 
time delays." MVPP Request at S. MVPP was particularly concerned 
that "CG&E [would] attempt to develop verification and construction 
completion plans while Torrey Pines Technology [was] conducting the 
management review to recommend the appropriate reforms" to enable 
CG&E to complete the Zimmer project. [d. 

During and subsequent to the management review conducted by 
Torrey Pines Technology, there has been no indication that the licensee 
would accept the results of that inquiry in other than good faith or other
wise take action to undermine the Torrey Pines review. CG&E did not 
stop all activity at the Zimmer site during the review, nor did the Com
mission's order require it to do so. In a letter dated February 28, 1983; 
CG&E informed the staff of its plans to undertake preparatory work in 
anticipation of developing a new program to verify the quality of the 
plant. 2 See Letter from William H. Dickhoner, President, Cincinnati 
Gas and Electric Company to James G. Keppler, Regional 
Administrator, NRC Region III (Feb. 28, 1983). In this letter, CG&E 
also advised the staff that it intended to retain Bechtel Power Corpora
tion as a consultant to assist it in these activities. CG&E expressly stated 
its recognition that the described activities would be undertaken at its 
risk and would be subject to possible "amendment or elaboration" based 
upon the results of the independent management review. 

By letter dated March 10, 1983, the NRC staff acknowledged CG&E's 
letter and concurred in CG&E's assessment that the enumerated activi-

2 These preparatory activities included: 
1. Review or development of a Project Procedures Manual; 
2. Review of documentation programs; 
3. Review of existing training programs and initiation of additional programs, if required; 
4. Establishment of programs to organize the data available on various safety-related construction 

matters; 
S. Review of the status of the Final Safety Analysis Report; 
6. "Walkdown"ofthe plant to determine its physical "as built" condition; and 
7. Analysis of existing computer programs and development of new ones, as required. 
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ties were not prohibited by the Commission's order. The staff 
emphasized, however, that these activities could not be permitted to cur
tail in any way the reorganization options open to consideration by the 
independent management reviewer. An enumeration of additional activi
ties undertaken by CG&E prior to receipt of Torrey Pines' recommenda
tions was contained in a letter from the licensee to the project manager 
of the Torrey Pines review. See Letter from J. Williams, Jr., Cincinnati 
Gas and Electric Co., to A.J. Neylan, Torrey Pines Technology (June 
30,1983).3 

None of these activities were secret, but were instead made known to 
the stafT and were placed on the public record. It is unclear whether the 
petitioner's reference to· the circumvention of the independent manage
ment review encompasses the preparatory activities; nonetheless, there 
appears to be no basis for viewing these activities as such. It was not un
reasonable for CG&E to initiate activities to strengthen its organization 
and to enable it to "react promptly and comprehensively" to Torrey 
Pines' recommendations when they were made. See Williams Letter of 
June 30, 1983, at 5. So long as the activities did not compromise the in
dependence of Torrey Pines' management review nor involve safety
related construction, CG&E was not prohibited under the Commission's 
order from undertaking such work. Based upon a review of the Torrey 
Pines report, correspondence between Torrey Pines and CG&E, discus
sions between the NRC stafT and Torrey Pines, and NRC inspections, 
there is no indication that CG&E compromised Torrey Pines' 
independence, otherwise undermined the results of its review, or contin
ued safety-related construction. 

As another development supporting its request, MVPP points to litiga
tion which has been instituted against CG&E by one of its partners in 
the Zimmer project, the Dayton Power and Light Company (DP&L). As 
characterized by the petitioner, this litigation raises issues concerning 

3 This letter was written at the request of Mr. Neylan for Mr. Williams to put in writing some of his 
ideas and philosophy regarding the future conduct of the Zimmer project. Mr. Williams enumerated 
steps that he had commenced to effect "a complete reorganization and strengthening of the project staff 
within CG&E." See Letter at I. Mr. Williams stated that he recognized that further restructuring of the 
CG&E organization might be necessary as a result of Torrey Pines' recommendations, but that he be
lieved the steps he had taken would be essential in any restructured organization proposed by CG&E as 
a result of the Torrey Pines review. Id. at 3. Mr. Williams also assured Mr. Neylan that the "tentative 
plans" outlined in his letter constituted only his thinking at that time and that he awaited the report and 
recommendations of Torrey Pines, which would receive CG&E's "most thoughtful consideration." Id. 
at S. 
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the financial obligations between the Zimmer partners.4 The petitioner 
draws two conclusions from the pendency of this litigation. First, MVPP 
asserts that DP&L's claims provide further support for the petitioner's 
lack of faith in CG&E's corporate character and competence. Second, 
MVPP asserts that, as a result of the litigation, CG&E now finds itself in 
a "unique conflict of interest": 

Each CG&E finding through the QCP or its own QA program weakens its legal posi
tion if the results evidence previous mismanagement or neglect, or require expen
sive and time-consuming corrective action. The stakes at Zimmer are too serious to 
gamble that CG&E is so objective !thad it will make disclosures that could defeat its 
lawsuit. 

Request at 6. 
With respect to MVPP's first conclusion, the eventual results of the 

arbitration might include facts or findings on CG&E's corporate charac
ter or competence which might be relevant to the NRC's ongoing con
sideration of CG&E's application for an operating license or indicate a 
need for further enforcement action. The history to date of this project 
clearly raises questions concerning CG&E's performance. For that 
reason the Commission's order was issued. The order is designed to 
remedy the past management problems. Should CG&E fail to rehabili.: 
tate itself under the order, it faces revocation of its construction permit 
and denial of an operating license. 

Other than citing the existence of the litigation itself, the petitioner 
has not set forth an adequate basis for the assumption that CG&E might 
ignore its obligation to report to the NRC deficiencies or problems 
identified at the Zimmer facility. The licensee must report certain con
struction deficiencies under the NRC's regulations in 10 C.F.R. 
§ SO.5S(e) and 10 C.F.R. Part 21. Moreover, the Commission's order re
quires the licensee to address the means of ensuring that construction 

4 The petitioner identifies the issues as whether: 
1. DP&L is obligated to continue to pay all costs billed to it in view of the history and current 

status of the project, and in view of CG&E's inability or refusal to specify a completion date or 
a defined completion cost. or develop a satisfactory scheduled program; 

2. CG&E had sufficient knowledge that actions against suppliers for failure to comply with con
tractual obligations should have been initiated or other available remedies pursued; 

3. DP&L's percentage of undivided interest in Zimmer and its corresponding entitlement to 
capacity of Zimmer as stated in the Basic Generating Agreement should be modified; 

4. The rights, obligations and duties of the parties under the Basic Generating Agreement and 
the Zimmer Operating Agreement should be modified; and 

5. DP&L should be awarded damages resulting from CG&E's performance under the Basic 
Generating Agreement. 

MVPP Request at 5-6. MVPP also notes that CG&E has sought a stay of the arbitration proceedings in
stituted by DP&L and a declaratory judgment that the issues raised are not subject to arbitration, and 
has further announced that it would "prepare for and defend against !the) claims" raised by DP&L. Id
at 5-6. 
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quality is verified and that the Quality Confirmation Program has· ade~ 
quately identified potential construction deficiencies at the areas in 
which it has been conducted. See CLI-82-33, 16 NRC at 1498. The peti
tioner's contention is premised essentially on the assumption that the 
licensee will deliberately ignore or fail to meet its reporting obligations 
in order to gain an advantage in the arbitration. MVPP provides no evi
dence which would warrant the Commission to indulge in such an as
sumption for this or any other licensee. While a concerted effort to 
avoid its reporting responsibilities might afford a licensee some short
term gain, the licensee and its responsible officials risk potentially 
severe criminal and civil sanctions for such conduct. MVPP's reasoning 
on this point is insufficient to support its request for relief. Cf, Public 
Service Co. 0/ New Hampshire (Seabrook Station, Units 1 and 2), 
CLI-78-1, 7 NRC 1, 18-19 (1978); Maine Yankee Atomic Power Co. 
(Maine Yankee Atomic Power Station), CLI-83-21, 18 NRC 157 (1983) 
(48 Fed. Reg. 38,702 (I 983», affirming 00-83-2, 17 NRC 327 (I 983). 

The more significant development cited by the petitioner in support 
of its request concerns contradictions between NRC and CG&E assess
ments of the quality of the as-built condition of Zimmer. The petitioner 
compares the findings of a special NRC inspection team {hereinafter 
referred to as the NET teamP to the licensee's answers in response to a 
staff demand for information.6 According to the petitioner, the contradic
tions in the documents "cast serious doubt on CG&E's judgment" and 
"demonstrate the inherent inadequacy of the QCP's patchwork approach 
to checking the quality of Zimmer." MVPP Request at 3-4. 

The petitioner's assertion that CG&E's ability to assess the quality of 
construction at Zimmer is called into question by the NET team findings 
appears to be unfounded. These documents are not comparable. The 
licensee's response addressed specific allegations raised by MVPP in its 
August 1982 petition 10 C.F.R. § 2.206. In contrast, the NET team was 
assembled by NRC to provide an independent evaluation of the extent 
of hardware problems at Zimmer. 

Although the NET team developed its findings subsequent to the sub
mittal of the CG&E response, it did not rely upon the answers provided 
by CG&E. Rather, the NET Report was based on the NRC review 
team's independent inspection of the facility. The CG&E response was 
directed to specific allegations. In contrast, the NET Report took a 

5 The NRC inspection team findings referenced by the petitioners are contained in the Report of the 
NRC Evaluation Tf'am on the Qualiry of ConSTruction aT The Zimmer Nuclear Power STaTion, NUREG·0969 
(April 1983). 
6 On Seplember 24. 1982, the 51afT transmilled, pursuant to 10 C.F.R. § 50.54(0, a Demand for Infor· 
mation 10 the licensee concerning the Zimmer facility. The licensee responded on February 28.1983. 
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broader view of the facility in an attempt to ascertain the extent of Zim
mer's hardware problems. In view of these fundamental differences, the 
.CG&E response and the NET Report cannot be meaningfully compared. 

Moreover, in comparing CG&E's response with statements in the 
NET Report identified by the petitioner, contradictions do not appear to 
be evident. For example, MVPP identifies a passage from CG&E's re
sponse which states that a determination as to whether the as.Q)uilt con
dition of Zimmer reflects a proper design can be made .based upon the 
QCP and an independent design review,7 and that design document 
changes are being reviewed as part of the QCP to assure that they have 
been properly considered. MVPP Request at 4; see also CG&E Response 
to Demand for Information at 36, 38. The petitioner contrasts this re
sponse to a conclusion from the NET Report that "an independent 
design audit is recommended to resolve the issue of design adequacy 
satisfactorily ... in addition to the QCP efforts ... in the design area." 
MVPP Request at 3-4, quoting NET Report at 224. Both statements indi
cate support for an independent design review or audit. While there may 
be differences in specific aspects of CG&E and the NET Report 
findings, the recommendation as to the independent design review is es
sentially the same. Although not required by the Commission's Novem
ber 1982 order, CG&E has proposed an independent design review as 
part of its course of action. Accordingly, there does not appear to be any 
basis for drawing CG&E'sjudgment into question. 

The petitioner asserts that the NET Report findings "demonstrate the 
inherent inadequacy of the QCP's patchwork approach to checking the 
quality of Zimmer." MVPP Request at 4. MVPP bases its conclusion on 
the fact that the QCP had not identified all of the deficiencies identified 
in the NET Report, including findings of structural steel bolting 
deficiencies. As to the structural steel and masonry wall safety-related 
bolted connections referenced by the petitioners, CG&E has specifically 
:identified these problems as items which will be reviewed under its plan 
to verify the quality of the Zimmer project's construction. Moreover, 
CG&E has formulated a specific plan to deal with the findings of the 
NET Report. See Course of Action, Attachment 3. 

The failure of the QCP to duplicate findings discovered by the NET 
·team does not demonstrate, in and of itself, the inherent inadequacy of 
that program. The QCP has been successful in identifying a number of 
problems with the Zimmer project. In any event, the QCP will not be 
the only program relied upon to verify the adequacy of construction at 

7 The independent design review subsequently outlined in a letter from CG&E to the staff dated October 
26, 1983 and the detailed plan will be submitted to the NRC staff for approval. 
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Zimmer. Since issuance of the Commission's order, the licensee has 
continued the QCP at its own risk. As discussed more fully below, the 
results of the QCP are subject to verification under the plan to verify the 
quality of construction required by the Commission's order. Should'sig
nificant deficiencies be found with the results of the QCP, those areas of 
the Zimmer facility verified under the QCP will be subject to 
reverification. The Commission was well aware of potential inadequacies 
in the QCP when the November 1982 order was issued. For this reason, 
the Commission's order required CG&E to develop a revised plan' to 
verify the quality of construction which included consideration of wheth
er the scope and depth of the QCP should be expanded. See CLI-82-33, 
16 NRC at 1498. Given the nature of the QCP and the order's require
ment to develop a comprehensive quality verification program that in
cludes consideration of the adequacy of the QCP, suspension of the 
QCP is not required now in the interest of public health and safety .. 

CG&E's strategy to resolve the problems at Zimmer has evolved in 
important respects since the submittal of MVPP's petition, particularly 
as a result of the requirements of the Commission's order. It is evident 
from the Course of Action that substantial changes have been and will 
be made to CG&E's management to improve its ability to construct the 
Zimmer plant in accordance with the Commission's requirements. 
CG&E has proposed as part of its Course of Action to complete con
struction of the Zimmer facility, both an independent design review and 
a "Plan to Verify the Quality of Construction" (PVQC). In Section 
IV.B(2}(a) of its November 1982 order, the Commission required 
.CG&E to submit an "updated comprehensive plan to verify the quality 
'of construction of the Zimmer facility .... " The Commission further 
directed that: .. [j]n preparing this updated comprehensive plan, the 
licensee shall review the ongoing Quality Confirmation Program to 
determine whether its scope and depth should be expanded in light of 
the hardware and programmatic problems identified to date." 16 NRC at 
1498. 

Although the details of the PVQC have not been submitted, the scope 
and organizational structure for the conduct of the plan is contained in 
the proposed Course of Action. See Course of Action at 21-30. The staff 
will review the PVQC when submitted by the licensee in accordance 
with Section IV.B(2) of the order. The PVQC is subject to the approval 
of the Regional Administrator, under the order. 16 NRC at 1498. Based 
upon a review of the outline of the PVQC in the Course of Action, the 
PVQC appears to be sufficient to resolve MVPP's concern with the con
formance of the as-built condition of Zimmer to its design. The valida
tion of design documents by Sargent and Lundy will include a compari-
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son "to the as-constructed condition through visual and, as appropriate, 
physical inspections, as described in the COA." Letter from Joe 
Williams, Jr., Senior Vice President, Cincinnati Gas and Electric Co. to 
James G. Keppler, Regional Administrator, NRC Region III 
(November 21, 1983). The licensee has also stated that the PVQC will 
include "[p]hysical inspections of safety-related systems, structures or 
components ... as necessary and appropriate to inspect nonvisual attri
bute requirements of design drawings and specifications." Areas to be 
physically inspected include items identified by the NET team and "in 
public allegations now on file." Letter from Joe Williams, Jr. to James 
G. Keppler, Attachment at 2-3 (November 18, 1983). 

The NRC itself remains substantially involved in oversight of the ac
tivities at Zimmer. As noted above, the Commission's order, in addition 
to requiring that the Region III Administrator approve the licensee's 
course of action, also requires that the PVQC be subject to his approval. 
CLI-82-33, 16 NRC at 1498. The staff will also continue its routine in
spection activities at the site. Moreover, the Commission's order re
quires that the PVQC "include an audit by a qualified outside 
organization, which did not perform the activities being audited, to 
verify the adequacy of the quality of construction .... " [d. The require
ment that a qualified, outside organization audit the PVQC and the 
NRC's own inspection presence at Zimmer should also help assure that 
the licensee and its agents adhere to the plan it has proposed to verify 
the quality of construction. Any inadequacies in the licensee's ongoing 
quality confirmation program should also be resolved by implementation 
of the licensee's Course of Action. 

Based upon the staff's review of the matters set forth in MVPP's peti
tion and its review of the Course of Action proposed by CG&E, I find 
that there is no basis at this time to suspend the QCP or to remove 
CG&E from responsibility for quality assurance and verification efforts. 
Accordingly, the petitioner's request is denied. 

Dated at Bethesda, Maryland, 
this 16th day of December 1983. 

Richard C. DeYoung, Director 
Office of Inspection and 

Enforcement 

1471 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Nunzlo J. Palladino, Chairman 
Victor Glllnsky 

Thomas M. Roberts 
James K. Asselstlne 
Frederick M. Bernthal 

DPRM-83-3 

In the Matter of Docket No. PRM-60-1 

STATES OF TEXAS, WISCONSIN, 
MINNESOTA, NEVADA, AND UTAH December 9, 1983 

The Commission denies a petition for rulemaking by several States 
who proposed that the NRC adopt certain formal procedures for Com
mission concurrence in siting guidelines proposed by the Department of 
Energy for high-level radioactive waste repositories. The Commission 
finds that the proposed procedures are not required by the Administra
tive Procedure Act or the Nuclear Waste Policy Act of 1982 and that 
petitioners' concerns are addressed adequately by the opportunity to 
publicly address the Commission on DOE's siting guidelines. 

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN 
DOE SITING GUIDELINES (STATUTORY RESPONSIBILITY) 

Neither the Nuclear Waste Policy Act nor the Administrative Proce
dure Act requires the Commission to adopt any particular procedures in 
determining whether to concur in DOE's siting guidelines. 
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NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN . 
DOE SITING GUIDELINES (STATE ROLE) 

Nothing in the Nuclear Waste Policy Act suggests that States ,have a 
special role in the NRC concurrence process that would mandate the use 
of formal procedures 

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN 
DOE SITING GUIDELINES (RULEMAKING) 

NRC concurrence in DOE siting guidelines is not rulemaking under 
the Administrative Procedure Act. 

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN 
DOE SITING GUIDELINES (AMENDMENTS TO 
GUIDELINES) 

Under the Nuclear Waste Policy Act, DOE must obtain NRC concur
rence in any proposed amendments to the DOE siting guidelines. 

DENIAL OF PETITION FOR RULEMAKING 

I. BACKGROUND 

On September 2, 1983, Mr. Ken Cross, an Assistant Attorney General 
for the State of Texas; on behalf of the States of Texas, Wisconsin, 
Minnesota, Nevada and Utah ("Petitioners"), petitioned the Commis
sion to adopt a proposed rule that would have established procedures for 
public participation in the Commission's concurrence in DOE's siting 
guidelines for high-level radioactive waste repositories. 

The Commission is mindful of the importance of its role to concur in 
the DOE siting guidelines and recognizes the Petitioners' interest in the 
guidelines. However, the Commission believes that the opportunity for 
oral presentation to the Commission will provide an adequate opportuni
ty for Petitioners to express their concerns and for the Commission to 
understand those concerns. . 
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The benefits of oral presentation include the discipline imposed on 
the participants to focus their concerns and the opportunity for give
and-take between the participants and the Commissioners. Additional 
opportunity for written comment as Petitioners propose might enlarge 
the body of information before the Commission; however, this fact 
must be weighed against the time it would take to complete the proce
dures in this case because the NWP A objectives include timeliness. On 
the basis of its experience with rulemakings, the Commission believes 
that the procedures could not be completed in less than 9-12 months. 

Therefore, given the opportunity for oral and written presentation to 
the Commission, the record of public participation before DOE, and the 
interest in a timely (and fair) concurrence process, the Commission 
denies the petition. 

II. THE PETITION 

The text of Petitioners' proposed rule appears at 48 Fed. Reg. 
48,473-74 (1983).1 Essentially, Petitioners proposed that the Commis
sion adopt the following steps in its process for concurring in DOE's 
siting guidelines: 

1. A DOE request for NRC concurrence on proposed guidelines 
would be supported by: (a) a description of the technical 
rationale behind the guideline objectives; (b) a full description 
of DOE's decision process; and (c) a list of issues for which 
DOE wishes Commission review. 

1 Attached to the comment submitted by the Department of Energy and Transportation of the State of 
Mississippi Is a copy of a letter to the Commission dated September 13, 1983 giving notice of that 
State's intent to join the State of Texas as a co-petitioner and suggesting a modification to the proposed 
rule to add a public hearing on any NRC draft analysis of DOE's guidelines. The Commission has no 
record of receiving that letter before It received Mississippi's comment (dated November I, 1983). 
Thus, the Commission received Mississippi's proposal too late to treat it as part of the petition. 
Moreover, the State of Mississippi did not inform the Commission that the NRC's October 19, 1983 
notice of receipt of the Petitioners' petition for rulemaking made no mention of the State of Mississippi's 
September 13, 1983 letter. In any event, the Commission believes that publication of the State of Mis
sissippi', proposal would not have significantly affected the comments received. Indeed, the Southwest 
Research Information Council, Serious Texans Against Nuclear Dumping and People Opposed to 
Wasted Energy Repository commented on the State of Mississippi's proposal. In considering these 
comments, the Commission treated Mississippi's proposal as a comment on the petition. The Commis
sion's decision to deny the Petitioners' petition does not depend on the line-tuning of procedural 
proposals. Rather, it is based on the Commission's determination that the proposed procedures are not 
legally required and would result In delay contrary to the public interest. Under these circumstances, the 
Commission determined that Mississippi's suggestion could be addressed without publication, especially 
in light of the Commission's having the benefit of comments supporting that suggestion. Because the 
Stale of Mississippi's proposal would have added even more procedures to the NRC's concurrence 
process, those additional procedures must also be rejected for the same reasons. 
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2. NRC would publish notice of receipt of DOE's request along 
with an NRC staff review of that request. Copies would also be 
provided to affected States and Indian tribes. 

3. Subsequently, the NRC staff would publish for comment a 
draft analysis of the proposed guidelines. Affected States and 
Indian tribes would also be asked to comment. . 

4. After a comment period of at least sixty days, the NRC staff 
would publish a final analysis of the guidelines and provide 
copies directly to the affected States and Indian tribes. The 
Commission could then offer a discretionary public hearing on 
the staffs final analysis. 

S. The Commission would then decide on whether or not to 
concur in DOE's proposed guidelines. 

These procedures would also apply to any DOE proposals to revise the 
siting guidelines. 

A. Bases for Request 

DOE has notified three of the petitioners, the States of Texas,' L~evada 
and Utah, that they have within their borders one or more potentially ac
ceptable sites for the first high-level radioactive waste repository. These 
States believe that this circumstance provides them with an interest in a 
formalized mechanism by which they can participate in the NRC concur
rence process. DOE has informed the other two petitioners, the States 
of Wisconsin and Minnesota, that they are potentilil candidates for a 
second waste repository. Accordingly, these States are also interested in 
participating in the NRC's concurrence in DOE's guidelines and in any 
proposed amendments to those guidelines. 

Petitioners discussed three reasons supporting their belief that the 
NRC should adopt the proposed formalized concurrence procedure: 
(1) the procedures will promote NRC's distinctive role under the Nucle
ar Waste Policy Act of 1982 (NWPA); (2) NRC concurrence is rulemak
ing or its equivalent; and (3) the procedures are familiar and useful. 

1. The Procedures Will Promote NRC's Role Under NWPA 

Petitioners contend that the NRC's concurrence role under the 
NWP A indicates a congressional intent to attach special significance to 
NRC's concurrence in DOE's siting guidelines. Petitioners believe that 
their proposed rule will promote that congressional intent. Petitioners 
also contend that their proposed rule is a necessary and desirable means 
for promoting the NRC's distinctive role in developing the guidelines. 
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They argue that by providing for public 'participation in the concurrence 
. process, 'the proposed rule will help to ensure that the siting guidelines 
reflect NRC policies because the public will have an opportunity to point 
out inconsistencies between the guidelines and NRC's technical licensing 
regulations. 

2. NRC Concurrence Is Rulemaking or Its Equivalent 

Petitioners contend that the act of concurrence or non-concurrence is 
an act of rulemaking subject to the notice-and-comment procedures of 
the Administrative Procedure Act (APA). In Petitioners' view, NRC's 
concurrence is an act of adoption of DOE's guidelines sufficient to make 
them an NRC rule. Accordingly, Petitioners believe that their proposed 
rulemaking procedures would satisfy the NRC's obligations under the 
AP A to conduct a nilemaking on concurrence. 

3. The Procedures Are Familiar and Useful 

Petitioners believe that their procedures closely resemble those in 10 
C.F.R. § 60.11 for NRC oversight of DOE site characterization of high
level waste repositories. Petitioners also believe that their proposed 
procedures would be useful because they would apply also to any pro
posed amendments to the siting guidelines. 

III. COMMENTS ON THE PETITION 

On October 19, 1983 the Commission published the text of the peti
tion and a request for comments on it in the Federal Register. 48 Fed. 

'Reg. 48,473. Although the comment period closed on November 2, 
1983, the notice provided that late comments would be considered if it 
was practical to do so. The Commission received seventeen letters of 
comment in response to the notice, iricluding one late comment that it 
was able to consider.2 

Seven commenters opposed the proposed rule: the American Nucle
ar Energy Co'unsel ("ANEC"); the Atomic Industrial Forum's Subcom
mittee on High-Level Radioactive Waste ("AIF"); the Edison Electric 
Institute joined by the Utility Nuclear Waste Management Group 

2 The Commission also received three mailgrams from private citizens in Mississippi who stated their 
support for the petition submitted by the Department of Energy and Transportation of the State of 
Mississippi. As noted above, the Commission is denying that petition as well because it requested proce
dures beyond those that the Commission has already determined are unnecessary and contrary to the 
public interest. 
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("EEI/UNWMG"); Duke Power Company ("Duke"); the U.S.~Depart
ment of Energy ("DOE"); Middle South Services, Inc. ("MSS"); and 
Carolina Power and Light Company ("CP&L"). . 

ANEC, the AIF and MSS contended that the NWPA does not require 
or support the proposed procedures. MSS stated its belief that if Con
gress had wanted formal rulemaking procedures for NRC concurrence it 
would have required such procedures. Because Congress did not so 
provide, MSS and ANEC concluded that such procedures would contra
dict Congress' intent that the gUidelines be established expeditiously 
only 180 days after enactment of the NWPA. EEI/UNWMG and CP&L 
believe that the public meeting which the Commission has stated it will 
hold prior to a decision on concurrence serves to promote the NRC's 
distinctive role under the NWPA as well as the Petitioners' need to pre
sent their views directly to the Commission. 

Most commenters opposing the petition noted that the Commission, 
in response to a similar petition filed by the Yakima Indian Nation, had 
already rejected the contention that concurrence was rulemaking for the 
purposes of the APA. They also contended that a separate NRC 
rulemaking on concurrence would be redundant, time-consuming and 
wasteful of resources. DOE noted that its extensive public comment 
process on the guidelines has already aired the issues which the Commis
sion will consider in determining whether to concur in those guidelines. 
And Duke noted that DOE has provided all those public comments to 
the Commission. Accordingly, these commenters concluded that Peti
tioners' proposed procedures were neither necessary nor desirable be
cause they were redundant.3 

Ten commenters supported the proposed rule: the Yakima Indian 
Nation; the State of Mississippi Department of Energy and 
Transportation; the Natural Resources Defense Council ("NRDC"); 
Hector & Associates representing Serious Texans Against NUcle'ar 
Dumping and People Opposed to Waste Energy Repository 
("STAND/POWER"); POWER; the Southwest Research and Informa
tion Center ("SRIC"); the Nebraska Energy Office; Citizen Alert; the 
State of Wisconsin Department of Justice; and the Texas House-Senate 
Joint Study Committee on Hazardous Waste Disposal. Several of these 

3 DOE also stated that NRC concurrence is required by the end of 1983 if DOE is to meet the statutory 
deadline of January I, 1985 for recommending three sites to the President for characterization. While 
the Commission recognizes DOE's legitimate desires to conform to time schedules in the NWPA, 
DOE's position is not properly included in the bases for the Commission's decision, The Commission's 
decision here cannot be based on the assumption that it will concur in DOE's guidelines by any particu
lartime, 
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commenters contended that concurrence is rulemaking.4 . They also 
stated that the proposed procedures would provide a better procedural 
framework than a public hearing for informing the Commission of the 
public's concerns.s This is especially so because they believe that DOE 
has made numerous material changes to the proposed guidelines since 
the last opportunity for public comment to DOE. NRDC believes that 
DOE's most recent changes to the guidelines warrant an opportunity to 
provide written comments to the Commission. Some commenters be
lieve that the proposed procedures would promote NRC's distinctive 
concurrence role under the NWP A, and would guarantee public partici
pation in that concurrence. STAND/POWER, SRIC, and the State of 
Wisconsin Department of Justice urged that the establishment of these 
procedures now would provide a consistent procedure for the Commis
sion's consideration of modifications to the guidelines. These commen
ters believe that such modifications will be necessary after EPA promul
gates final repository standards under Section 112 (a) of the NWP A and 
before the guidelines can be applied to the second repository. 

IV. COMMISSION DECISION 

. For the following reasons, the Commission denies the Petitioners' re
qu~st for rulemaking. 

A. NRC's Role Under NWPA 

There is no doubt that Congress' upgrading the NRC's role from con
sultation to concurring in the guidelines indicates a congressional intent 
to create a special role for the NRC in the promulgation of DOE's siting 
guidelines. However, Petitioners have failed to identify any basis for 

4 The State of Wisconsin Department of Justice took the position that unlike the petition by the Yakima 
Indian Nation, adoption of the procedures proposed by this petition does not depend on the conclusion 
that the Commission's concurrence is rulemaking. Rather, Wisconsin stated that this petition is pre
mised on the State's belief that formalized procedures are necessary to ensure public participation in the 
NRC's concurrence process. As discussed in this decision, such formalized procedures are not legally 
necessary, are not required in light of the Commission's previous decision to permit public participation 
in the concurrence process. and are not desirable because they would unnecessarily delay the concur
rence process. 
S SRIC and STANDIPOWER also suggested that the Commission distribute directly to interested mem
bers of the public any NRC staff analysis of DOE's guidelines, and Citizen Alert suggested that the 
NRC hold public hearings in DOE target States. As discussed above at note 2, the Commission's deci
sion does not depend on fine-tuned procedural proposals. Rather, the Commission has found contrary to 
the public interest any elaborate procedures that would unduly delay its decision on whether to concur 
in DOE's guidelines. Moreover, the Commission has recently requested prospective participants in the 
public meeting on the guidelines to identify their representatives. 48 Fed. Reg. 50,432 (1983). Any per
sons who will not be able to attend that meeting will still have an opportunity to express their views by 
submitting them to those representatives. 
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their belief that their proposed rule will promote that congressional 
intent. If Congress had wanted the concurrence process to be a public 
rulemaking, it could have easily so required.6 Rather, Congress gave 
DOE 180 days to develop siting guidelines and to obtain the NRC's con
currence in them. This schedule expresses a clear congressional intent 
that the guidelines were to be completed expeditiously. Since concur
rence is only the final stage of the lengthier process of developing the 
guidelines, Congress could not have intended the NRC's concurrence 
process to be a lengthy public proceeding. 

The Petitioners also appear to believe that their request for formal 
procedures is supported by the special role of potential host States under 
the NWPA. That Act does give potential host States special considera
tion in specific steps of the repository development process. But nothing 
in the NWP A suggests that these States have a special role in the NRC 
concurrence process that would mandate the use of formal procedures. 

Petitioners further suggest that their proposed procedures will help to 
ensure that the guidelines reflect NRC policies and are consistent with 
NRC rules. The Commission believes that the primary purpose of public 
comments is to help the NRC formulate its policy rather than to deter
mine consistency of the guidelines with NRC regulations. However, as 
discussed below, at the public meeting the Commission will also enter
tain comments on the consistency of DOE's siting guidelines with the 
NRC's requirements in 10 C.F.R. Part 60. Because both of these pur
poses can be accommodated at the public meeting, there is no need for 
the lengthier, more formal concurrence procedures proposed in the 
petition. 

For these reasons, the Commission finds that nothing in NWP A sup
ports Petitioners' proposal. 

B. NRC Concurrence as Rulemaking 

The NRC has already considered and rejected this proposition in its re
sponse to the petition by the Yakima Indian Nation. CLI-83-26, 18 NRC 
1139 (1983); 48 Fed. Reg. 39,536 (1983). Neither the Petitioners nor 
any commenter has provided any additional support for this proposition. 
Accordingly, the Commission finds no basis for reconsidering its previ
ous decision rejecting this proposition as unfounded. 

6 Set, for example. Section 404 of the Department of Energy Organization Act of 1977. 42 U.S.C. 
§ 7174. 
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C.' Familiarity and Usefulness of the Procedures 

Petitioners' contention that the proposed procedures are familiiu does 
not support the adoption of those procedures in the absence of a showing 
of necessity or utility.' These procedures are not the only means for 
public participation in the concurrence process; other less time
consuming and less complex procedures, such as the established public 
meeting, provide adequate opportunity for public participation. As for 
utility, Petitioners' argument is that these procedures could be applied 
to any proposed amendments to the siting guidelines. The Commission 
believes it would be premature to establish procedures now for NRC 
concurrence.in any amendments to the guidelines. Before doing so, the 
Commission 'would want to evaluate the effectiveness of the procedures 
used in determining whether to concur in the guidelines. If and when 
DOE proposes amendments to the guidelines, the Commission will then 
determine what procedures may be appropriate for its concurrence 
process. 

Finally, the Commission believes that the forthcoming public meeting 
on the proposed guidelines and written comment period on the Commis
sion's proposed concurrence decision will provide an adequate forum for 
public participation in the Commission's concurrence process. Neither 
the Petitioners nor the commenters have provided any basis for reaching 
a contrary conclusion. Even if, as some commenters claim, DOE has 
materially changed the guidelines since last soliciting public comment, 
the participants in the Commission's meeting will .have time to study 
DOE's final proposed guidelines before meeting with the Commission. 
In addition, the NRC, in a companion Federal Register notice setting the 
schedule for the public meeting with the Commission, has identified the 
issues that the NRC staff believes are important to the Commission's 
decision. For the most part, these issues are familiar to the participants 
in DOE's rulemaking proceeding because the NRC has raised them 
before in its comments. Of course, participants may also raise any other 
issues they believe that the Commission should consider. Moreover, the 
Commission has agreed to issue for public comment its proposed deci
sion regarding concurrence in the DOE guidelines. Thus, the public will 
have ample opportunity to bring to the Commission's attention any per
ceived problems with DOE's final version of the guidelines and to ad-

'Petitioners' proposal is also undesirable because it would interfere with the staff's role as advisor to 
the Commission by requesting third-party comment on its recommendations. But the staff has the princi
pal expertise to evaluate DOE's proposals and the Commission intends to use the staff's evaluation as a 
basis for its decision. Thus, the Commission believes that the staff should remain an integral part of the 
agency decisionmaking team and should participate directly in advising the Commission on whether to 
concur. 
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dress the issues uniquely of concern to the Commission in its concur
rence role. 

D. Denial 

After carefully considering the petition and comments on it, the 
Commission, for the reasons stated above, hereby denies the petition 
for rulemaking in Docket No. PRM 60-1. The Commission believes that 
it can best implement Congress' intent for the expeditious promulgation 
of siting guidelines and provide for public participation by providing the 
informal public meeting announced in response to the Yakima Petition. 

A copy of the petition for rulemaking and copies of the letters of com
ment and of the Commission's letter of denial are available for public in
spection at the Commission's Public Document Room at 1717 H Street, 
NW, Washington, D.C. . 

Although Commissioner Asselstine agrees with the denial of the 
petition, he would have preferred a somewhat different approach for ob
taining public comments than that adopted by the Commission. Com-· 
missioner Asselstine would have required the NRC staff to prepare and 
make available for public comment the stafT's evaluation of the DOE 
guidelines and its recommendation on the Commission's concurrence 
decision before the Commission's public meeting. He believes that this 
approach would have. provided a more focused basis for comments by 
the participants in the public meeting and would have provided a more 
meaningful opportunity for public participation in the NRC concurrence 
process. 

Commissioner Gilinsky concurs in the result and agrees with Commis-
sioner Asselstine's comment. . 

Dated at Washington, D.C., 
this 9th day of December 1983. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 
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CASE NAME INDEX 

ARIZONA PUBLIC SERVICE COMPANY. et al. 
OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. STN SO·S29. STN 

SO·S30; ALAB·742. 18 NRC 380(983); LBP·83·36. 18 NRC 4S (]983) 
CINCINNATI GAS AND ELECTRIC COMPANY 

ENFORCEMENT ACTION; DlRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; Docket No. 
SO.3S8; 00·83·19. 18 NRC 1461 (]983) 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket No. SO·3S8·0L (ASLBP No. 
76.317-OI·OL); LBP·83.S8. 18 NRC 640 (]983) 

CLEVELAND ELECTRIC ILLUMINATING COMPANY. et al. 
ENFORCEMENT ACTION; DlRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; Docket Nos. 

S0-440. S0-441; 00·83·17. 18 NRC 1289 (]983) 
OPERATING LICENSE; MEMORANDUM; Docket Nos. S0-440·0L. S0-44I-oL; LBP·83·75. 18 

NRC 12S4 (]983) 
OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. S0-440·0L. S0-441·0L; 

ALAB·736. 18 NRC 16S (]983); LBP·83·38. 18 NRC 61 (]983); LBP·83-46. 18 NRC 218 
(]983); LBP·83·S2. 18 NRC 256 (]983); LBP.83·74. 18 NRC 1241 (]983); LBP·83·79. 18 NRC 
1400 (]983); LBP·83·80. 18 NRC 1404 (]983) 

OPERATING LICENSE; PARTIAL INITIAL DECISION; Docket Nos. S0-440·0L. S0-441·0L 
(ASLBP No. 81-457-04·0L); LBP·83·77. 18 NRC 136S (1983) 

COMMONWEALTH EDISON COMPANY 
OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. STN S0-4S4·0L. STN 

S0-4SS·0L (ASLBP No. 79-4I1-04·PE); ALAB.73S. 18 NRC 19 (]983); LBP.83·SI. 18 NRC 
2S3 (]983) 

OPERATING LICENSE; MEMORANDUM AND ORDER DENYING INTERVENORS' 
MOTION TO SUPPLEMENT THE QAlQC RECORD; Docket Nos. STN S0-4S4·0L. STN 
S0-4SS·0L (ASLBP No. 79-411-04·PE); LBP·83-41. 18 NRC 104 (1983) 

OPERATING LICENSE; MEMORANDUM AND ORDER DENYING STAY APPLICATION; 
Docket Nos. STN 50-4S4·0L. STN 50-4SS·0L (ASLBP No. 79-411-04·PE); LBP·83-40. 18 NRC 
93 (]983) 

SPENT FUEL TRANSPORTATION; DlRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; 
Docket Nos. SO·IO. SO·237. SO·249; 00·83·14. 18 NRC 726 (1983) 

CONSOLIDATED EDISON COMPANY OF NEW YORK 
SPECIAL PROCEEDING; RECOMMENDATIONS TO THE COMMISSION; Docket Nos. 

SO·247·SP. 50·286·SP (ASLBP No. 81-466·03·SP); LBP·83.68. 18 NRC 811 (1983) 
CONSUMERS POWER COMPANY 

MODIFICATION ORDER AND OPERATING LICENSE; DlRECTOR'S DECISION UNDER 10 
C.F.R. 2.206; Docket Nos. SO.329. SO·330; 00·83·16. 18 NRC 1123 (1983) 

MODIFICATION ORDER AND OPERATING LICENSE; MEMORANDUM AND ORDER; 
Docket Nos. SO·329·0M&OL. 50·330·0M&OL (ASLBP Nos. 78·389-03·0L. 80-429·02·SP); 

- LBP·83.S0. 18 NRC 242 (1983); LBP·83·S3. 18 NRC 282 (1983); LBP·83-64. 18 NRC 766 . 
(1983); LBp·83.70. 18 NRC 1094 (]983) 

SPENT FUEL POOL AMENDMENT; MEMORANDUM; Docket No. 50·155; LBP·83-44A. 18 
NRC 211 (1983) 

SPENT FUEL POOL AMENDMENT; MEMORANDUM AND ORDER; Docket No. SO·ISS; 
LBP·83·62. 18 NRC 708 (1983) 

SPENT FUEL POOL AMENDMENT; SUPPLEMENTARY INITIAL DECISION; Docket No. 
SO.ISS; LBP·83-44. 18 NRC 201 (1983) 
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CASE NAME INDEX 

DAIRYLAND POWER COOPERATIVE 
OPERATING LICENSE; DECISION; Docket No. 50-409; ALAB-733, 18 NRC 9 (1983) 

DUKE POWER COMPANY 
CONSTRUCTION PERMIT; MEMORANDUM AND ORDER; Docket Nos. STN 50-491, STN 

50-492, STN 50-493; ALAB-745, 18 NRC 746 (1983) 
DUKE POWER COMPANY, et al. 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. 50-413-0L, 50-414-0L 
(ASLBP No. 81-463-OI-OL); LBP-83-56, 18 NRC 421 (1983) 

OPERATING LICENSE; ORDER; Docket Nos. 50-413, 50-414; CLI-83-3I, 18 NRC 1303 (1983) 
GENERAL PUBLIC UTILmES NUCLEAR CORPORATION 

CIVIL PENALTY; STATEMENT OF THE COMMISSION; Docket Nos. 50-289, 50-320; 
eLI-83-20, 18 NRC I (1983) 

REQUEST FOR ACTION; INTERIM DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; 
Docket Nos. 50-289, 50-320; DD-83-18, 18 NRC 1296 (1983) 

SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket No. 50-320; CLI-83-24, 18 
NRC 315 (1983) 

GULF STATES UTILITIES COMPANY, et al. 
OPERATING LICENSE; MEMORANDUM; Docket Nos. 50-458-0L, 50-459-0L (ASLBP No. 

82-468-01-0L); LBP-83-52A, 18 NRC 265 (1983) 
HOUSTON LIGHTING AND POWER COMPANY, et al. 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. STN 50-498-0L, STN 
50-499-0L (ASLBP No. 79-421-07-0L); LBP-83-37, 18 NRC 52 (1983); LBP-83-49, 18 NRC 
239 (1983) 

LONG ISLAND LIGHTING COMPANY 
EMERGENCY PLANNING; DECISION; Docket No. 50-322-0L-3; ALAB-743, 18 NRC 387 

(1983) 
EMERGENCY PLANNING; MEMORANDUM AND ORDER DENYING PETITION TO 

INTERVENE OF cmZENS FOR AN ORDERLY ENERGY POLICY, INC.; Docket No. 
50-322-0L-3; LBP-83-42, 18 NRC 112 (1983) 

EMERGENCY PLANNING; MEMORANDUM AND ORDER DENYING SUFFOLK COUNTY 
MOTION TO COMPEL DISCOVERY FROM FEMA; Docket No. 50-322-0L-3; LBP-83-6I, 18 
NRC 700 (1983) 

EMERGENCY PLANNING; MEMORANDUM AND ORDER; Docket No. 50-322-0L-3; 
LBP-83-72, 18 NRC 1221 (1983) 

OPERATING LICENSE; PARTIAL INITIAL DECISION; Docket No. SO-322-0L; LBP-83-57, 18 
NRC 445 (1983) 

LOUISIANA POWER AND LIGHT COMPANY 
OPERATING LICENSE; DECISION; Docket No. 50-382-0L; ALAB-753, 18 NRC 1321 (1983) 

MAINE YANKEE ATOMIC POWER COMPANY 
EMERGENCY PLANNING; INTERIM DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; 

Docket No. 50-309; DD-83-lS, 18 NRC 738 (1983) 
FINANCIAL QUALIFICATIONS; MEMORANDUM AND ORDER; Docket No. 50-309; 

CLI-83-2I, 18 NRC 157 (1983) 
METROPOLITAN EDISON COMPANY, et al. 

OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. 50-289 
(ASLBP No. 83-491-04-0LA) (Steam Generator Repair); LBP-83-76, 18 NRC 1266 (1983) 

RESTART; DECISION; Docket No. 50-289-SP; CLI-83-22, 18 NRC 299 (1983) 
RESTART; MEMORANDUM AND ORDER; Docket No. 50-289; CLI-83-25, 18 NRC 327 (1983) 
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket No. 50-289-SP (Design 

Issues); ALAB-744, 18 NRC 743 (I983) 
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket No. 50-289-SP (Management 

Phase); ALAB-738, 18 NRC 177 (1983) 
NEW YORK STATE ENERGY RESEARCH AND DEVELOPMENT AUTHORITY 

SPENT FUEL TRANSPORTATION; DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; 
Docket No. 50-201; DD-83-14, 18 NRC 726 (1983) 
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CASE NAME INDEX 

NIAGARA MOHAWK POWER CORPORATION, et al. 
OPERATING LICENSE PROCEEDING; MEMORANDUM AND ORDER; Docket No. 

50-410-0L (ASLBP No. 83-484-OJ-OL); LBP-83-45, 18 NRC 213 (1983) 
NRC CONCURRENCE IN HIGH-LEVEL WASTE REPOSITORY SAFETY GUIDELINES UNDER 

THE NUCLEAR WASTE POLlCY ACT OF 1982 
NUCLEAR WASTE REPOSITORY SITING; MEMORANDUM AND ORDER; Pub. L. 97-42S, 

Proposed 10 C.F.R. Part 960; CLI-83-26, 18 NRC 1139 (1983) 
PACIFIC GAS AND ELECTRIC COMPANY 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. 50-275, 50-323; 
ALAB-756, 18 NRC 1340 (1983); CLI-83-27, 18 NRC 1146 (1983) 

OPERATING LICENSE; ORDER; Docket Nos. 50-275, 50-323; CLl-83-32, 18 NRC 1309 (1983) 
PHILADELPHIA ELECTRIC COMPANY 

OPERATING LICENSE; SECOND SPECIAL PREHEARING CONFERENCE ORDER; Docket 
Nos. 50-352-0L, 50-353-0L; LBP-83-39, 18 NRC 67 (1983) 

POWER AUTHORITY OF THE STATE OF NEW YORK 
SPECIAL PROCEEDING; RECOMMENDATIONS TO THE COMMISSION; Docket Nos. 

50-247-SP, 50-286-SP (ASLBP No. 81-466-03-SP); LBP-83-68, 18 NRC 811 (1983) 
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, et al. 

DISQUALIFICATION; MEMORANDUM AND ORDER; Docket Nos. 50-443-0L, 50-444-DL; 
ALAB-748, 18 NRC 1184 (1983); ALAB-749, 18 NRC 1195 (1983); ALAB-751, 18 NRC 1313 
(1983) 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. 50-443-0L, 50-444-0L; 
ALAB-734, 18 NRC 11 (1983); ALAB-737, 18 NRC 168 (1983); ALAB-757, 18 NRC 1356 
(983) 

SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket Nos. 50-443-0L, 50-444-0L; 
CLl-83-23, 18 NRC 311 (1983) 

PUGET SOUND POWER AND LIGHT COMPANY, et al. 
CONSTRUCTION PERMIT WITHDRAWAL; MEMORANDUM AND ORDER; Docket Nos. 

STN 50-522, STN 50-523 (ASLBP No. 7S-279-08-CP); LBP-83-78, 18 NRC 1398 (1983) 
ROCHESTER GAS AND ELECTRIC CORPORATION 

OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. 
50-244-0LA (ASLBP No. 79-427-07-0LA); LBP-83-73, 18 NRC 1231 (1983) 

ROCKWELL INTERNATIONAL CORPORATION 
SPECIAL NUCLEAR MATERIALS LICENSE RENEWAL; MEMORANDUM AND ORDER; 

Docket No. 70-25 (ASLBP No. 83-488-01-ML); LBP-83-65, 18 NRC 174 (1983) 
SACRAMENTO MUNICIPAL UTILITY DISTRICT 

SPECIAL PROCEEDING; DECISION; Docket No. SO-312-SP; ALAB-746, 18 NRC 749 (1983) 
SHIPMENTS OF HIGH-LEVEL NUCLEAR POWER PLANT WASTE THROUGH AND TO 

ILLINOIS 
TRANSPORTATION OF RADIOACTIVE MATERIALS; DIRECTOR'S DECISION UNDER 10 

C.F.R. § 2.206; ; 00-83-12, 18 NRC 713 (1983) 
SOUTHERN CALIFORNIA EDISON COMPANY, et al. 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. SO-361-0L, 50-362-0L 
(ASLBP No. 78-36S-01-0L); LBP-83-47, 18 NRC 228 (1983) 

OPERATING LICENSE; ORDER; Docket Nos. SO-361-0L, 50-362-0L; CLI-83-28, 18 NRC 1155 
(1983) 

STATES OF TEXAS, WISCONSIN, MINNESOTA, NEVADA, AND UTAH 
RULEMAKING; DENIAL OF PETITION FOR RULEMAKING; Docket No. PRM-60-1; 

DPRM-83-3, 18 NRC 1473" (1983) 
TENNESSEE VALLEY AUTHORITY 

CONSTRUCTION PERMIT; MEMORANDUM AND ORDER; Docket Nos. STN SO-5S3, STN 
50-554; ALAB-752, 18 NRC 1318 (1983) 

TEXAS UTILITIES GENERATING COMPANY, et a!. 
OPERATING LICENSE; DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206; Docket Nos. 

50-445,50-446; 00-83-11, 18 NRC 293 (1983) 
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OPERATING LICENSE; MEMORANDUM; Docket Nos. 50-445, 50-446; LBP·83·35, 18 NRC 40 
(1983) 

OPERATING LICENSE; MEMORANDUM AND ORDER; Docket Nos. 50-445, 50-446; 
LBP·83·33, 18 NRC 27 (1983); LBP·83.34, 18 NRC 36 (1983); LBP·83-48, 18 NRC 236 (1983); 
LBP·83·55, 18 NRC 415 (1983); LBP·83·60, 18 NRC 672 (1983); LBP.83·69, 18 NRC 1084 
(1983); LBP.83·8I, 18 NRC 1410 (1983) 

OPERATING LICENSE; ORDER; Docket Nos. 50-445, 50-446; CLI·83·30, 18 NRC 1164 (1983) 
OPERATING LICENSE; PARTIAL INITIAL DECISION; Docket Nos. 50·445, 50-446; 

LBP·83·63, 18 NRC 759 (1983) 
OPERATING LICENSE; PROPOSED INITIAL DECISION; Docket Nos. 50-445·0L, 50-446·0L 

(ASLBP No. 79-430"{)60); LBP·83.43, 18 NRC 122 (1983) 
OPERATING LICENSE; SPECIAL PREHEARING CONFERENCE ORDER; Docket Nos. 50-445, 

50·446; LBP·83·75A, 18 NRC 1260 (1983) 
THE REGENTS OF THE UNIVERSITY OF CALIFORNIA 

OPERATING LICENSE RENEWAL; MEMORANDUM AND ORDER; Docket No. 50·142·0L 
(ASLBP No. 80-444.05·0L); LBP·83·67, 18 NRC 802 (1983) 

UNION ELECTRIC COMPANY 
OPERATING LICENSE; DECISION; Docket No. STN 50-483·0L; ALAB·740, 18 NRC 343 

(1983); ALAB·754, 18 NRC 1333 (1983) 
OPERATING LICENSE; INITIAL DECISION; Docket No. STN 50-483·0L (ASLBP No. 

81-449·01·0L>; LBP·83·7J, 18 NRC 1105 (1983) 
OPERATING LICENSE; MEMORANDUM; Docket No. STN 50-483·0L; ALAB·750A, 18 NRC 

1218 (1983) 
OPERATING LICENSE; MEMORANDUM AND ORDER; Docket No. STN 50-483.0L; 

ALAB·750, 18 NRC 1205 (1983) 
UNITED STATES DEPARTMENT OF ENERGY, PROJECT MANAGEMENT CORPORATION, 

TENNESSEE VALLEY AUTHORITY 
OPERATING LICENSE; ORDER; Docket No. 50·537·CP; ALAB.7S5, 18 NRC 1337 (1983) 

VIRGINIA ELECTRIC AND POWER COMPANY 
OPERATING LICENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. 

50·338·0LA·I, 50·339·0LA·l; ALAB·741, 18 NRC 371 (1983) 
WASHINGTON PUBLIC POWER SUPPLY SYSTEM, et al. 

CONSTRUCTION PERMIT; MEMORANDUM AND ORDER; Docket No. 50-460·CPA (ASLBP 
No. 83-48S"{)2-CPA); LBp·83·S9, 18 NRC 667 (1983) 

OPERATING LICENSE; DECISION; Docket No. 50·S08·0L; ALAB·747, 18 NRC 1167 (1983) 
OPERATING LICENSE; MEMORANDUM AND ORDER; Docket No. 50-460·0L (ASLBP No. 

82-479"{)6·0L); LBP·83·66, 18 NRC 780 (1983) 
WISCONSIN ELECTRIC POWER COMPANY 

OPERATING LICENSE AMENDMENT; DECISION; Docket Nos. 50·266·0LA, 50·301·0LA; 
ALAB·739, 18 NRC 335 (1983) 

OPERATING LICENSE AMENDMENT; ORDER; Docket No. 50·266·0LA·2; CLI·83·29, 18 
NRC 1159 (1983) 

OPERATING LICENSE; DIRECTOR'S DECISION UNDER 10 C.P.R. § 2.206; Docket Nos. 
50.266,50·301; 00·83·13, 18 NRC 721 (1983) 

SPENT FUEL TRANSPORTATION; DIRECTOR'S DECISION UNDER 10 C.P.R. § 2.206; 
Docket Nos. 50·266, 50·301; 00·83·14, 18 NRC 726 (1983) 
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LEGAL CITATIONS INDEX 
CASES 

Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 212 
(1974) 

criteria for application of collateral estoppel to administrative proceedings; LBP-83-33, 111 NRC 
38 (1983) 

Allied-General Nuclear Services (Barnwell Fuel Receiving and Storage Station), ALAB-328, 3 NRC 
420 (1976) 

precedent concerning views of intervenors in NRC proceedings; ALAB-743, 18 NRC 411 n.24 
(1983) 

American Cyanamid Co. v. Hercules Power Co., 211 F. Supp. 85, 89-90 (D. Del. 1962) 
applicability of attorney-client privilege to attorney advice in a nonlegal capacity; LBP-83-70, 18 

NRC 1103 (1983) 
Arkansas Power and Light Co. (Arkansas Nuclear One Unit 2), ALAB-94, 6 AEC 25, 32 (t973) 

reliance on ACRS reports as support for findings on health and safety aspects of licensing 
proceedings; LBP-83-57, 18 NRC 518 (1983) 

Armed Forces Radiobiology Research Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC ISO, 
154 n.3 (1982) 

circumstances appropriate for use of officially noticeable material; ALAB-740, 18 NRC 350 n.2l 
(1983) 

Armed Forces Radiobiology Research Institute (Cobalt-60 Storage Facility), ALAB-682, 16 NRC ISO, 
155 (1982) 

treatment, on appeal, of issues not necessary to a decision; ALAB-743, 18 NRC 411 n.22 (1983) 
Barr Marine Products Co. v. Borg-Warner Corp., 84 F.R.D. 631, 635 (E.D. Pa. 1979) 

application of attorney-client privilege to nonlegal communi,:ations withir primarily legal 
meeting; LBP-83-70, 18 NRC 1103 (t983) 

Boston Edison Co. (Pilgrim Nuclear Power Station, Unit 2), ALAB-238, 8 AEC 656 (1974) 
affirmation of a Licensing Board's denial of a late-filed petitton to intervrne; ALAB-743, 18 

NRC 414 (1983) 
Boston Edison Co. (Pilgrim Nuclear Power Station, Unit 2), ALAB-632, 13 NRC 91, 93 n.2 (1981) 

appealability of partial initial decision; LBP-83-57, 18 NRC 638 (1983) 
Boston Edison Co. (Pilgrim Nuclear Power Station, Unit 2), ALAB-656, 14 NRC 965 (1981) 

ground for termination of appellate proceeding when project has been terminated; ALAB-755, 18 
NRC 1339 (1983) 

Branch v. Phillips Petroleum Co., 638 F.2d 873 (5th Cir. 1981) 
materials protected by executive privilege; LBP-83-72, 18 NRC 1226 (1983) 

California v. Watt, 683 F.2d 1253, 1268 (9th Cir. 1982) 
factors determining need to supplement Final Environmental Statement; LBP-83-36, 18 NRC 49 

(1983) 
Calvert CIiIT's Coordinating Committee v. AEC, 449 F.2d 1109, 1113, 1123 (D.C. Cir. 1971) 

need to reevaluate cost-benefit balance for issuance of low-power license; LBP-83-57, 18 NRC 
630 (1983) 

Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, lena, 40 F.R.D. 318, 331 (D.D.C. 1966), aIT'd on opinion 
below, 384 F.2d 979 (D.C. Cir.), cert. denied 389 U.S. 952 (1967) 

court procedure for examining materials covered by executive privilege; LBP-83-72, 18 NRC 
1226 (1983) 
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CASES 

Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), 
ALAB·526, 9 NRC 122 (1979) 

affirmation of a Licensing Board's denial of a late· filed petition to intervene; ALAB·743, IS 
NRC 413 (19S3) 

Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI·80·12, 
11 NRC 514, 516·17 (1980) 

jurisdiction to rule on petition for reconsideration following issuance of initial decision; 
LBP·S3·5S, IS NRC 644 (1983) 

Carson Products Co. v. Califano, 594 F.2d 453, 459 (5th Cir. 1979) 
responses to officially noticeable material; ALAB·740, IS NRC 350 (1983) 

Charles River Park "A" Inc. v. Department of Housing and Urban Development, 519 F.2d 935, 939 
(D.C. Cir. 1975) 

resolution of factual issues on basis of representations of counsel; ALAB.735, 18 NRC 25 (1983) 
Chelsea Neighborhood Ass'n v. U.S. Postal Service, 516 F.2d 378, 387·89 (2d Cir. 1975) 

need to reevaluate cost· benefit balance for issuance of low.power license; LBP·83·57, 18 NRC 
630 (1983) 

Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station), ALAB·595, II NRC 860, 
863·66 (1980) 

limitations on appeal of order admitting contentions; ALAB·747, 18 NRC 1170 n.5 (1983) 
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station), ALAB·633, 13 NRC 94 (1981) 

types of appeals that are interlocutory, and their disposition; ALAB·736, IS NRC 166 (1983) 
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station, Unit!), ALAB·727, 17 NRC 

760,770·71 (1983) 
standard for gauging efficiency of protective responses; LBP.83·68, IS NRC 989 (1983) 

Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station), LBP.79·22, 10 NRC 213, 215 
(1979) 

ability of NRC Staff to represent late intervention I'etitioner's interests; ALAB·747, IS NRC 
1174 (1983) 

Cincinnati Gas and Eiectric Co. (William H. Zimmer Nuclear Station), LBP·79·24, 10 NRC 226 
(1979) 

Licensing Board jurisdiction to stay effectiveness of Special Nuclear Materials License; 
LBP·83·3S, IS NRC 63 (1983) 

Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station, Unit !), LBP·82-47, 15 NRC 
1538,1547 (1982) 

weight given to unpublished decisions; LBP·83·77, 18 NRC 1395 n.168 (1983) 
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Station, Unit!), LBP·82-48, 15 NRC 

1549, 1578·79 (1982» 
post·hearing resolution of issues by the Staff; LBP·83·57, 18 NRC 519 (1983) 

Citizens for Safe Power v. NRC, 524 F.2d 1291, 1294 & n.5 (D.C. Cir. 1975) 
modification of Final Environmental Statement; LBP.83·36, 18 NRC 48 (1983) 

Citizens for Safe Power v. NRC, 524 F.2d 1291, 1297 (D.C. Cir. 1975) 
standard for judging adequacy of a testing program; LBP·S3·57, IS NRC 523 (1983) 

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 
741,751·52 (1977) 

Board pursuit of defaulted issues; LBP·S3·69, 18 NRC 1086 n.5 (1983) 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB.675, 15 NRC 

1105,1113·14 (1982) 
factors in favor of interlocutory review; ALAB·741, IS NRC 376 (1983) 

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB·706, 16 NRC 
1754,1756 (1982) 

procedural vehicle for seeking review of interlocutory matters; ALAB.736, 18 NRC 166 n.1 
(19S3) 

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB·736, 18 NRC 
165 (19S3) 

impermissible appeals from interlocutory orders; ALAB·742, 18 NRC 383 n.5 (1983) 
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CASES 

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-81-24, 14 NRC 
175 (1981) . 

satisfaction of basis requirement for contentions; LBP-83-75A, 18 NRC 1263 n.6 (1983) 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2). LBP-81-24, 14 NRC 

175,192-95 (1981) 
consideration of financial qualifications of an applicant at operating license stage; LBP-83-37, 18 

NRC 54 (1983) . 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-81-42, 14 NRC 

842,843-45 (1981) 
admissibility of electromagnetic pulse contentions; LBP-83-66, 18 NRC 783 (1983) 

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-52, 17 NRC 
256 (1983) 

content of motions to reopen the record; LBP-83-55, 18 NRC 417 n.4 (1983) 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units I and 2), LBP-83-77, 18 NRC 

1365, 1368 n.S (1983) 
relationship between seriousness of a violation and the consequences of that violation; 

LBP-83-81, 18 NRC 1452 n.l72 (1983) 
Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-77, 18 NRC 

1365,1368-69, 1372-73 (1983) 
dismissal of quality assurance contention on the merits; LBP-83-81, 18 NRC 1414 n.4 (1983) 

Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 546 (1949) 
description of collateral order doctrine; ALAB-735, 18 NRC 26 (1983) 

Cohen v. Massachusetts Bay Transportation Authority, 647 F.2d 209,213-14 (1st Cir. 1981) 
resolution of factual issues on basis of representations of counsel; ALAB-735, 18 NRC 25 (983) 

Columbia Basin Land Protection Ass'n v. Schlesinger, 643 F.2d 585, 594, 595 (9th Cir. 1981) 
need to reevaluate cost-benefit balance for issuance of low-power license; LBP-83-S7, 18 NRC 

630 (1983) 
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-678, IS NRC 1400 

(1982) 
application of sanctions; CLI-83-29, 18 NRC 1161 (1983) 

Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-735, 18 NRC 19 
(1983) 

denial of motion for directed certification; ALAB-742, 18 NRC 383 n.5 (1983) 
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-735, 18 NRC 19, 

25 (1983) 
effectiveness of protective orders to prevent disclosure of information that is the subject of 

ongoing investigations; LBP-83-S3, 18 NRC 288 (983) 
Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-196, 7 AEC 457 (1974) 

authority of Boards to limit discovery; LBP-83-79, 18 NRC 1401 (1983) 
Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-226, 8 AEC 381,384-86 (1974) 

interpretation of timeliness requirement for recusal motion; ALAB-749, 18 NRC 1198 n.6 (1983) 
Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 NRC 419, 426 (1980) 

Licensing Board jurisdiction in license amendment proceeding; ALAB-739, 18 NRC 339 (1983) 
Conservation Law Foundation v. Watt, 560 F. Supp. 561, 569-71 (D. Mass. 1983), appeal pending, 

Docket Nos. 83-1258 and 83-1265 (1st Cir., argued June 6, 1983» 
need to reevaluate cost-benefit balance for issuance oflow-power license; LBP-83-57, 18 NRC 

630 (1983) 
Consolidated Edison Co. of New York (Indian Point, Unit 2), ALAB-I77, 7 AEC 153 (1974) 

basis for disclosure of information under a protective order; ALAB-735, 18 NRC 25 (1983); 
LBP-83-53, 18 NRC 288 (1983) 

Consolidated Edison Co. of New York (Indian Point, Unit 2), ALAB-188, 7 AEC 323, 333-34 (1974) 
effect of existing deficiencies on authorization of a license; LBP-83-77, 18 NRC 1368 n.6 (1983) 
relationship between seriousness of a violation and the consequences of that violation; 

LBP-83-81, 18 NRC 1452 n.l72 (1983) 
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Consolidated Edison Co. of New York (Indian Point, Unit 2), CLI·74·23, 7 AEC 947, 951 (1974) 
Commission policy concerning post·hearing resolution of issues; LBP·83·57, 18 NRC 543 (1983) 

Consolidated Edison Co. of New York (Indian Point, Unit 2), CLI·74.23, 7 AEC 947, 951·52 (1974) 
Board authority to resolve contested issues that are the object of ongoing confirmatory analysis at 

the close of the record; LBP·83·57, 18 NRC 519 (1983) 
Consolidated Edison Co. of New York (Indian Point, Unit 2), CLI·83·16, 17 NRC 1006 (1983) 

justification for continuing operation of a plant pending FEMA determination on state of 
emergency preparedness; 00·83·15, 18 NRC 742 (1983) 

Consolidated Edison Co. of New York (Indian Point, Unit 2), LBP.82·1, IS NRC 37. 41 (1982) 
burden on party seeking to overturn grant of late intervention; ALAB·747. 18 NRC 1174 (1983) 

Consolidated Edison Co. of New York (Indian Point. Units 1.2 and 3). ALAB·319, 3 NRC 188, 
189·90 (1976) 

Board limitations on resolving safety issues at operating license stage; ALAB·750, 18 NRC 1216 
(1983) 

Consumers Power Co. (Big Rock Point Nuclear Plant). ALAB·725. 17 NRC 562 (1983) 
jurisdiction over exceptions filed from partial initial decisions; LBP·83·77. 18 NRC 1395 n.166 

(983) 
Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB·725, 17 NRC 562, 567·68 (1983) 

standard of proof required at the trial level; LBP·83·55. 18 NRC 418 n.8 (1983) 
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB·I0l. 6 AEC 60. 63 (1973) 

interpretation of timeliness. requirement for recusal motion; ALAB·749, 18 NRC 1198 n.5 (983) 
Consumers Power Co. (Midland Plant, Units 1 and 2). ALAB·123, 6 AEC 331. 333 (1973) 

continued Board consideration of issues on which intervenor has defaulted; LBP·83·60, 18 NRC 
676 (1983) 

Consumers Power Co. (Midland Plant. Units 1 and 2), ALAB·123, 6 AEC 331, 333, 334 (973) 
outcome of a party's failure to file proposed findings; LBP·83·60. 18 NRC 679·80 & n.18 (1983) 

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB·270, 1 NRC 473. 476 (1975) 
responsibilities of parties concerning appellate briefs; ALAB·739. 18 NRC 338 n.4 (1983) 

Consumers Power Co. (Midland Plant, Units I and 2), ALAB·283, 2 NRC II, 17 (1975) 
burden of proof on safety issues; LBp·83·58. 18 NRC 658 (1983) 

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC ISS. 162-63 & n.25 (1978) 
scope of benefits weighed against costs under NEPA; LBP·83·57, 18 NRC 631 n.80 (1983) 

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB·691. 16 NRC 897.914 (982) 
obligation of parties in appellate proceedings to submit relevant new material; ALAB·750, 18 

NRC 1210 n.11 (1983) 
Consumers Power Co. (Midland Plant, Units I and 2), CLI·83·2, 17 NRC 69. 70 (1983) 

consequences of a party's revealing information under protective order; LBP·83-64, 18 NRC 769 
(1983) 

Consumers Power Co. (Midland Plant, Units 1 and 2), LBP·82·28, 15 NRC 759 (1982), aff'd on 
other grounds. ALAB·674. IS NRC 1101 (1982) 

admissibility of electromagnetic pulse contentions; LBP·83-66. 18 NRC 783 (1983) 
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP·82·63, 16 NRC 571. 577 (1982) 

timeliness of financial qualifications contention; LBP·83·37, 18 NRC 55 (1983) 
Consumers Power Co. (Midland Plant, Units 1 and 2), LBP·83·50. 17 NRC 242,248 (1983) 

content of motions to reopen the record; LBP·S3·5S. 18 NRC 417 n.4 (1983) 
legal standards for reopening the record when entire record has not been closed; LBP·83·52, 18 

NRC 257 n.2 (1983) . 
Council of Southern Mountains, Inc. v. Donovan, 635 F.2d 573,580 (D.C. Cir. 1981) 

purpose of notice and comment; CLI·83·26, 18 NRC 1142 (1983) 
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2). ALAB.707, 16 NRC 1760 (1982) 

aifl1mation of a Licensing Board's denial of a late·filed petition to intervene; ALAB·743. 18 
NRC 413 (1983) 

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB·707, 16 NRC 1760,1765 
(1982) 

showing necessary. in absence of good cause, on other four factors in order to justify late 
intervention; ALAB·743, 18 NRC 395.(1983) 
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Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1766-69 
(1982) 

protection of a party's interests by 2.206 petition rather than through late intervention; 
ALAB-747, 18 1174, 1176 (1983) 

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760, 1767 
(1982) 

issues that are appropriately raised under 2.206 petitions; ALAB-750, 18 NRC 1217 n.39 (1983) 
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709, 17 NRC 17, 21 (1983) 

consequence of intervenor's failure to file proposed findings; LBP-83-43, 18 NRC 130 (1983); 
LBP-83-S7, 18 NRC 511 n.18 (1983) 

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1065 & 
n.7 (1983) 

criteria for reopening the record; LBP-83-S0, 18 NRC 246 (1983) , 
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1422 

(1982), alT'd, ALAB-730, 17 NRC 1057 (1983) 
scope of litigable emergency planning issues; ALAB-737, 18 NRC 174 n.9 (1983) 

Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-22S, 8 AEC 379,380 (1974) 
documents accompanying motions for disqualification; ALAB-749, 18 NRC 1197 n.l (1983) 

Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759 (1978) 
affirmation of Licensing Board's grant of late-filed petition to intervene; ALAB-743, 18 NRC 414 

(1983) 
Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 761-62 

(1978) 
importance of potential for delay of proceeding in balancing of factors for late intervention; 

ALAB-743, 18 NRC 402, 408 n.ll (1983); LBP-83-42, 18 NRC 120 (1983); ALAB-747, 18 
NRC 1179-80 (1983) 

Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 764 (1978) 
late intervention petitioner's responsibility to define scope of its contribution to a sound record; 

ALAB-743, 18 NRC 400 (1983); ALAB-747, 18 NRC 1177 (1983) 
Duffield v. Charleston Area Medical Center, Inc., 503 F.2d 512 (4th Cir. 1974) 

source of bias or prejudice that is disqualifying; ALAB-748, 18 NRC 1191 (1983); ALAB-749, 18 
NRC 1203 (1983) 

Duke Power Co. (Amendment to Materials License SNM-I773 -'Transportation of Spent Fuel from 
Oconee Nuclear Station for Storage at McGuire Nuclear Station), ALAB-6Sl, 14 NRC 307 (1981) 

receipt and storage of spent fuel at a facility other than the one at which it was generated; 
ALAB-741, 18 NRC 377 (1983) 

Duke PowerCo. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460 (1982) 
Board authority to admit a contention conditionally; LBP-83-66, 18 NRC 796 (1983) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460 (1982), rev'd in 
part, CLI-83-19, 17 NRC 1041 (1983) , 

consideration of recent events in establishing good cause for late intervention; ALAB-743, 18 
NRC 408 n.12 (1983) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 464 (1982) 
test applied by Appeal Board in determining whether to accept Licensing Board referral of ruling; 

ALAB-741, 18 NRC 375 n.6 (1983) 
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 469 (1982) 

three-part test for admission of untimely contentions; ALAB-734, 18 NRC 16, 17 (1983) 
time limit for filing contentions; ALAB-737, 18 NRC 172 n.4 (1983) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,469-70 (1982) 
good cause for late filing of contentions based on previously unavailable information; LBP-83-39, 

18 NRC 69 (1983) 
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (1983) 

admissibility of contention ragarding plant safety in event of ash eruption of Mount SI. Helens; 
LBP-83-66, 18 NRC 784 (1983) 
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Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1043-44, 1045 
& n.4, 1047, 1049 (1983) 

criteria for accepting late·filed contentions based on previously unavailable, licensing·related 
documents; CLI-83-23, 18 NRC 312,313 (1983); LBP-83-39, 18 NRC 69 (1983); LBP-83-42, 
18 NRC 115 (1983); LBP-83-66, 18 NRC 796 (1983) 

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1048-49 (1983) 
application of good cause criterion to contentions filed after record has closed; LBP-83-58, 18 

NRC 657 (1983) 
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP-82-16, 15 NRC 566, 587-88 (1982) 

admissibility of electromagnetic pulse contentions; LBP-83-66, 18 NRC 783 (1983) 
Duke Power Co. (Cherokee Nuclear Station, Units I, 2 and 3), ALAB-440, 6 NRC 642 (1977) 

affirmation of a Licensing Board's denial of a late·filed petition to intervene; ALAB-743, 18 
NRC 413 (1983) 

Duke Power Co. (Cherokee Nuclear Station, Units I, 2 and 3), ALAB-440, 6 NRC 642,644-45 (1977) 
loss of good cause for late filing of contention through reliance on another party's actions; 

LBP-83-39, 18 NRC 70 (1983) 
Duke Power Co. (Cherokee Nuclear Station, Units 1,2 and 3), ALAB.745, 18 NRC 746 (1983) 

Appeal Board authority to terminate retained juriSdiction; ALAB-7S2, 18 NRC 1319 n.1 (1983) 
Duke Power Co. (Perkins Nuclear Station, Units I, 2 and 3), ALAB-431, 6 NRC 460 (977) 

affirmation ofa Licensing Board's denial ofa late·filed petition to intervene; ALAB-743, 18 
NRC 413 (1983) 

Duke Power Co. (Perkins Nuclear Station, Units I, 2 and 3), ALAB-591, 11 NRC 741, 742 (1980) 
Licensing Board power to rule on the scope of its jurisdiction; LBP-83-S8, 18 NRC 646 (1983) 

Duke Power Co. (Perkins Nuclear Station, Units I, 2 and 3), ALAB-597, 11 NRC 870 (980) 
appealability of partial initial decision; LBP-83.57, 18 NRC 638 (1983) . 

Duke Power Co. (Perkins Nuclear Station, Units 1,2 and 3), ALAB-597, 11 NRC 870, 873 (1980) . 
Licensing Board authority to proceed where it determines it has juriSdiction; LBP-83-58, 18 NRC 
~(1M . 

Duplan Corp. v. Deering Milliken, Inc:, 397 F. Supp. 1146 (D. S.C. 1974) 
purpose of rule for waiver of attorney·client privilege; LBP-83-70, 18 NRC 1102 (1983) 

Duquesne Light Co. (Beaver Valley Power Station, Unit I), ALAB-408, 5 NRC 1383, 1386 (1977) 
NRC StafTresolution of safety issues; ALAB.7S0, 18 NRC 1214 (983) 

Duquesne Light Co. (Beaver Valley Power Station, Unit 2), ALAB-208, 7 AEC 959 (1974) 
affirmation of a Licensing Board's denial of a late·filed petition to intervene; ALAB-743, 18 

NRC 414 (1983) . 
Duquesne Light Co. (Beave~ Valley Power Station, Unit 2), ALAB-240, 8 AEC 829, 833, 840 (1974) 

Iitigability of construction quality assurance contentions at operating license stage; LBP.83.66, 18 
NRC 785 (1983) . 

Ecology Action v. AEC, 492 F.2d 998, 1000-02 (2nd Cir. 1974) 
curing defects in a Final Environmental Statement; LBP-83-36, 18 NRC 47, 48 (1983) 

EPA v. Mink, 410 U.S. 73, 87-88 (1973) 
court procedure for examining materials covered by executive privilege; LBP-83-72, 18 NRC 

1226 (1983) 
Essex County Preservation Ass'n v. Campbell, 536 F.2d 956, 960-61 (1st Cir. 1976) 

need to reevaluate cost·benefit balance for issuance of low·power license; LBP-83-57, 18 NRC 
630 (1983) 

Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944) 
duty of State regulatory bodies to establish rates covering costs engendered by nuclear facility 

licenses; LBP-83-37, 18 NRC 58 (1983) 
Florida Power and Light Co. (St. Lucie Plant, Unit 2), ALAB-404, 5 NRC 1185, 1186 n.2 (1977) 

likelihood of party seeking stay pending appeal of prevailing on the merits; LBP-83-40, 18 NRC 
97 (1983) 

Florida Power and Light Co. (St. Lucie Plant, Unit 2), ALAB-420, 6 NRC 8(1977), arrd, CLI-78-12, 
7 NRC 939 (1978) 

affirmation of Licensing Board's grant of late·filed petition to intervene; ALAB-743, 18 NRC 414 
(1983) 
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Florida Power and Light Co. (St. Lucie Plant. Unit 2). ALAB-579. 11 NRC 223.225 (1980) 
Licensing Board jurisdiction to decide motion to reopen record where initial decision has been 

issued; LBP-83-58. 18 NRC 643 (1983) 
Florida Power and Light Co. (St. Lucie PIant. Unit 2). ALAB-603. 12 NRC 30 (1980); CLI-81-12. 13 

NRC 838 (1981) 
need for more stringent requirements on emergency diesel generators than provided in 

regulations; LBP-83-66. 18 NRC 792 (1983) 
Florida Power and Light Co. est. Lucie Plant. Unit 2). LBP-81-58. 14 NRC 1167 (1980 

criteria for application of collateral estoppel to administrative proceedings; LBP-83-33. 18 NRC 
38 (1983) 

Florida Power and Light Co. (Turkey Point Nuclear Generating Station. Units 3 and 4). ALAB-660; 
14 NRC 987, 1013-14 (1981) 

curing defects in a Final Environmental Statement; LBP-83-36. 18 NRC 47.48 (1983) 
Florida Power and Light Co. (Turkey Point Nuclear Generating Station. Units 3 and 4). LBP-79-21; 

10 NRC 183. 194-95 (1979) 
ability of NRC Staff to repreSent late intervention petitioner's interests; ALAB-747, 18 NRC 

1174 (1983) , 
Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), ALAB-291, 2 NRC 404, 409 

(1975) . 
burden on proponents ofa motion to reopen; ALAB-756, 18 NRC 1344 (1983) 

Gibson v. FTC. 682 F.2d 554. 564 (5th Cir. 1982), cert. denied. 103 S. Ct. 1S21 (1983) 
interpretation of timeliness requirement for recusal motion; ALAB-749. 18 NRC 1198 n.6 (1983) 

Government of the Virgin Islands v. Joseph. 685 F.2d 857 (3d Cir. 1982); Grand Jury Subpoena 
Deuces Tecum Dated November 16. 1974. 406 F. Supp. 381 (S.D.N.Y. 1975) 

application of attorney-client privilege to communication in presence of third party; LBP-83-70. 
18 NRC 1100 n.l (1983) 

Gray v. Board of Higher Education. City of New York, 92 F.R.D. 87 (S.D.N.Y. 1981) 
balancing called for by First Amendment or common law privilege in determining whether to 

release information under protective order; LBP-83-53. 18 NRC 288 n.3 (1983) 
Greater Boston Television Corp. v. FCC. 444 F.2d 841. 851 (D.C. Cir. 1970). cert. denied. 403 U.S. 

923 (1971) 
Licensing Board responsibilities in resolving Issues; ALAB-740. 18 NRC 367 n.l03 (1983) 

Gulf States Utilities Co. (River Bend Station. Units 1 and 2). ALAB-358. 4 NRC 558 (1976) 
dismissal of intervenor following change of residence to area not in proximity 10 reactor; 

LBP-83-59. 18 NRC 670 n.3 (1983) 
Gulf States Utilities Co. (River Bend Station. Units 1 and 2). ALAB-444. 6 NRC 760 (1977) 

admissibility of generic issues as subjects of contentions In contested proceedings; LBP-83-76. 18 
NRC 1271 (1983) 

Gulf States Utilities Co. (River Bend Station. Units 1 and 2). ALAB-444. 6 NRC 760. 772 (1977) 
flexibility in determining acceptable way to comply with regulations; LBP-83-57. 18 NRC 507 

(1983) 
Gulf States Utilities Co. (River Bend Station. Units 1 and 2). ALAB-444. 6 NRC 760. 774 (1977) 

finding necessary for issuance of an operaiing license for a nuclear power plant; LBP-83-57. 18 
NRC 464 (1983) 

Gulf States Utilities Co. (River Bend Station. Units 1 and 2). ALAB-444. 6 NRC 760.774.775 (1977) 
operation of a nuclear power plant pending resolution of generic unresolved safety issues; 

LBP-83-57, 18 NRC 472 (1983) 
Hamm v. Members of Board of Regents of Stale of Florida. 708 F.2d 647, 651 (11th Cir. 1983), reh'g 

denied, 715 F.2d 580 (11th Cir. 1983) 
standard for judging bias or prejudice on part of presiding officer; ALAB-748, 18 NRC 1187 

(1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit O. ALAB-535, 9 

NRC 377. 386-87 (1979) 
improper limitations on scope of contentions; LBP-83-73. 18 NRC 1234 (1983) 
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Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-S35. 9 
NRC 371. 389-400 (1979) 

need to identify members of organization petitioning for Intervention; LBP-83-59. 18 NRC 669 
(1983) 

Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-535. 9 
NRC 371. 400 (1979) 

basis for disclosure of information under a protective order; ALAB-735. 18 NRC 25 (1983) 
effectiveness of protective orders to prevent disclosure of information that is the subject of 

ongoing investigations; LBP-83-53. 18 NRC 288 (1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-539. 9 

NRC 422 (1979) 
need for a Board to renotice an opportunity to intervene; LBP-83-73. 18 NRC 1233. 1234 (1983) 

Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-590. 11 
NRC 542 (1980) 

degree of specificity required in support of contentions; LBP-83-76. 18 NRC 1269 n.2 (1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-590. 11 

NRC 542. 550 (1980) 
consideration of merits of contentions at the pleading stage; LBP-83-66. 18 NRC 789 (1983) 

Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit 1). ALAB-629. 13 
NRC 75 (1981) 

light in which conflicting affidavits and record must be viewed when response to summary 
disposition motion is received; LBP-83-46. 18 NRC 223 (1983) 

Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-629. 13 
NRC 75. 77 n.2 (1981) 

types of appeals that arc interlocutory. and their disposition; ALAB-736. 18 NRC 166 (1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit O. ALAB-635. 13 

NRC 309. 310 (198n 
potential for future litigation as cause for directed certification; ALAB-737. 18 NRC 176 n.l2 

(1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-635. 13 

NRC 309. 310-11 (1981) 
Licensing Board error as justification for directed certification; ALAB-741. 18 NRC 374 n.4 

(1983) 
occurrence of legal error as justification for interlocutory appellate review; ALAB-734. 18 NRC 

15 (1983) 
proper forum for addressing adequacy of Staff's environmental analysis; ALAB-742. 18 NRC 385 

n.12 (1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit n. ALAB-671. 15 

NRC 508 (1982) 
affirmation ofa Licensing Board's denial ofa late-filed petition to intervene; ALAB-743. 18 

NRC 413 (1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Unit 1). ALAB-671. IS 

NRC 508. 513 n.14 (1982) • 
determinative factor when considering late intervention petitions; ALAB-743. 18 NRC 412 n.29 

(1983) 
Houston Lighting and Power Co. (Aliens Creek Nuclear Generating Station. Units 1 and 2). 

ALAB-301. 2 NRC 853 (1975) 
appealability of partial initial decision; LBP-83-57. 18 NRC 638 (1983) 

Houston Lighting and Power Co. (South Texas Project. Units 1 and 2). ALAB-639. 13 NRC 469. 472. 
471 (majority). 484-85 (dissent) (198n 

basis for disclosure of information under a protective order; ALAB-735. 18 NRC 25 (1983); 
LBP-83-53. 18 NRC 288 (1983) 

Houston Lighting and Power Co. (South Texas Project. Units 1 and 2). ALAB-672. 15 NRC 671. 683 
((982). rev'd on other grounds. CLI-82-9. 15 NRC 1363 (1982) 

individual to whom a recusal motion is directed; ALAB-748. 18 NRC 1186 n.l (983) 
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Houston Lig'hting and Power Co. (South Texas Project, Units 1 and 2), CLI·80·32, 12 NRC 281 
(1980) 

litigability of contention questioning character and competence of applicant to operate a nuclear 
power plant; LBP·83·58, 18 NRC 649 (1983) 

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI·82.9, 15 NRC 1363 
(1982) 

source of disqualifying bias; ALAB·751, 18 NRC 1315 n.2 (1983); ALAB.749, 18 NRC 1197 
(1983) 

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI·82·9, 15 NRC 1363, 1365 
(1982) 

standard for disqualification ofa presiding judge; ALAB.748, 18 NRC 1187, 1191; ALAB.749, 18 
NRC 1202·03 (1983) 

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), LBP.75·71, 2 NRC 894, 
914·16 (1975), arrd, ALAB·306, 3 NRC 14 (1976) 

timing and scope of consideration of applicant's financial qualifications; LBP.83.37, 18 NRC 
54·55 (1983) 

Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965) 
application of attorney-client privilege to communication in presence of third party; LBP·83· 70, 

18 NRC 1100 n.1 (1983) 
IBM Corp., 618 F.2d 923, 928 (2d Cir. 1980) 

standard for demonstrating bias from extrajudicial source; ALAB·749, 18 NRC 1200 n.15 (1983) 
IBM Corp., 618 F.2d 923, 929 (2d. Cir. 1980) 

limitation on standard of conduct leading to disqualification of a Licensing Board judge; 
ALAB·748 1191, 1193; ALAB·749 1203 (1983) 

IBM v. Sperry Rand Corp., 44 F.R.D. 10, 13 (D. Del. 1968) 
scope of waiver of attorney·client privilege; LBP·83·70, 18 NRC 1102 (1983) 

Illinois v. NRC, 591 F.2d 12 (7th Cir. 1979) 
proceeding or hearing on intervention rights triggered by request for action under 10 C.F.R. 

2.206; 00·83·14, 18 NRC 728 n.1 (1983) 
Iowa Electric Light and Power Co. (Duane Arnold Energy Center), ALAB·I08, 6 AEC 195 (1973) 

affirmation ofa Liceming Board's denial ofa late·fiIed petition to intervene; ALAB·743, 18 
NRC 414 (983) . 

Johnson v. Trueblood, 629 F.2d 287, 291·92 (3d Cir. 1980) 
limitation on standard of conduct leading to disqualification of a Licensing Board judge; 

ALAB·748 1191, 1193; ALAB·749 1203 (983) 
Kaiser Aluminum &. Chemical Corp. v. United States, 157 F. SuPp. 939, 946 (CI. CI. 1958) 

limitations on executive privilege; LBP·83·72, 18 NRC 1227 (1983) 
Kansas Gas and Electric Co. (WolfCreek Generating Station, Unit 0, ALAB·279, 1 NRC 559, 576 

(1975) 
purpose of basis·with·specificity requirement for contentions; LBP·83.76, 18 NRC 1268 n.1 

(1983) , 
Kansas Gas and Electric Co. (WolfCreek Generating Station, Unit 0, ALAB-462, 7 NRC 320, 338 

(1978) 
burden on proponent of motion to reopen; ALAB·738, 18 NRC 180 (1983); ALAB·753, 18 NRC 

1324 (1983); ALAB·756, 18 NRC 1344 (1983); LBP·83·50, 18 NRC 247 (1983) 
Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit 0, ALAB-462, 7 NRC 320, 338 

(1978) 
criteria that a motion to reopen must satisfy; ALAB·738, 18 NRC 180 (1983); LBP·83-41, 18 

NRC 108 (1983) 
Kinoy v. Mitchell, 67 F.R.D. 1 (S.D.N.Y. 1975) 

material covered absolutely by executive privilege; LBP,83·72, 18 NRC 1225 (1983) 
Koniag,lnc., Village ofUyak v. Andrus, 580 F.2d 601 (D.C. eir.), cert. denied, 493 U.S. 1052 (1978) 

application of judicial standards to administrative proceedings; ALAB·743, 18 NRC 412 n.25 
(1983) 
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Long Island Lighting Co. (Jamesport Nuclear Power Station, Units I and 2), ALAB-292, 2 NRC 631 
(1975) 

affirmation ofa Licensing Board's denial ofa late-filed petition to intervene; ALAB-743, 18 
NRC 414 (\983) 

precedent concerning views of intervenors in NRC proceedings; ALAB-743, 18 NRC 411 n.24 
(\983) 

Long Island Lighting Co. (Jamesport Nuclear Power Station, Units I and 2), ALAB-292, 2 NRC 631, 
650 n.25 (\975) 

criteria for judging potential that late intervention has for delaying completion of a proceeding; 
ALAB-747, 18 NRC 1180 (1983) 

Long Island Lighting Co. (Jamesport Nuclear Power Station, Units I and 2), ALAB-628, 13 NRC 24, 
2S (I98n 

authority to revoke limited work authorization when facility has been cancelled; ALAB-7SS, 18 
NRC 1339 n.4 (1983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, ALAB-743, 18 NRC 387, 
395-96 (1983) 

weight given to Licensing Board's judgment in balancing late intervention factors; ALAB-747, 18 
NRC 1171 (1983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, ALAB-743, 18 NRC 387, 
398-99 (1983) 

weight given to extent of a petitioner's delay in seeking intervention; ALAB-747, 18 NRC 1173 
(1983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, ALAB-743, 18 NRC 387, 
399-400 (1983) 

late intervention petitioner's responsibility to define scope of its contribution to a sound record; 
ALAB-747, 18 NRC 1177 (\983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, ALAB-743, 18 NRC 387, 
399-402, 407 (1983) 

matters to be evaluated in determining petitioner's ability to contribute to a sound record; 
ALAB-747, 18 NRC 1182 n.2 (1983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, ALAB-743, 18 NRC 387, 
400-01 (1983) 

consideration given 'to late intervention petitioner's participation in earlier proceeding for same 
facility; ALAB-747, 18 NRC 1178 (1983) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, LBP-82-82, 16 NRC 1144, 
1164-65 (1982) 

documents covered by executive privilege; LBP-83-n, 18 NRC 1225 (t983) 
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit n, LBP-83-30, 17 NRC 1132, 1143 

(1983) 
standards applicable to reopening records; LBP-83-S8, 18 NRC 663 (\983) 

Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-220, 8 AEC 93 
(1974) , 

types of appeals that are interlocutory, and their disposition; ALAB-736, 18 NRC 166 n.1 (1983) 
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-690, 16 NRC 893, 

894 (1982) 
Licensing Board actions which are appealable; LBP-83-77, 18 NRC 1394 n.164 (1983) 

Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 10'/6, 
1096 n.30 (1983) 

importance of cross-examination in developing a complete record; ALAB-747, 18 NRC 1182 
(1983) 

Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 
1104 (1983) 

emergency planning findings necessary prior to issuance of operating license; LBP-83-60, 18 NRC 
678 n.l6 (1983) 
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Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 
1110-13 (1983) 

extent of Licensing Board scrutiny of uncontested generic unresolved safety issues; LBP-83-57, 
18 NRC 465 (1983) 

Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-100, 16 NRC 
1550 (1982) 

effectiveness of partial initial decisions; LBP-83-77, 18 NRC 1395 n.165 (1983) 
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-IOO, 16 NRC 

1550, 1567 (1982), alrd, ALAB-732, 17 NRC 1076, 1094 n.25 (1983) 
policy concerning distribution of potassium iodide for public use during radiological emergencies; 

LBP-83-71, 18 NRC 1109 n.13 (1983) 
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), LBP-83-27, 17 NRC 949 

(1983) . 
distinction between public information brochures on emergency planning and EBS messages; 

LBP-83-68, 18 NRC 943 (1983) 
Magnaleasing, Inc. v. Staten Island Mall, 76 F.R.D. 559 (S.D.N.Y. 1977) 

application of attorney-client privilege to communication in presence of third party; LBp-83-70, 
18 NRC 1100 (1983) 

Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB·16I, 6 AEC 1003, 
1004 (973), alrd sub nom. Citizens for Safe Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1975) 

health and safety standard required for issuance of operating license; ALAB-756, 18 NRC 1345 
{I 983) 

degree of quality expected in construction of nuclear power plants; ALAB-740, 18 NRC 346 n.1 
(1983) 

Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB·161, 6 AEC 1003, 
1010 ()973) 

effect of existing deficiencies on authorization ofa license; LBP-83.77, 18 NRC 1368 n.6 (1983) 
relationship between seriousness of a violation and the consequences of that violation; 

LBP-83-81, 18 NRC 1452 n.172 (983) 
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). ALAB·161, 6 AEC 1003, 

1014 (1973). alrd sub nom. Citizens for Safe Power. Inc. v. NRC, 524 F.2d 1291, 1301 (D.C. Cir. 
1975) 

need for supplemental environmental impact statement prior to issuance of low·power license; 
LBP-83-57. 18 NRC 627. 628 (1983) 

Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). ALAB-166, 6 AEC 1148, 
1150 n.7 (1973) . 

responses to motions for reconsideration; LBp-83-49. 18 NRC 240 n.1 (1983) 
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). CLI-83-2I, 18 NRC 157 

(1983). alr8 00-83-2,17 NRC 327 (983) 
adequacy of petitioner's assumption that licensee would deliberately fail to report 

nonconformances as basis for a contention; 00-83-19,18 NRC 1468 (983) 
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station). CLI-83-2I, 18 NRC 157, 

160. 162 (1983) 
discussion of link between public health and safety concerns and applicant's financial 

qualifications; LBP-83-52A, 18 NRC 271-72 (1983) 
Marcus v. Director. Office of Workers' Compensation Programs, 548 F.2d 1044, 1051 (D.C. Cir. 1976) 

importance of timely filing of disqualification motions; ALAB· 757, 18 NRC 1360 n.20 (1983) 
interpretation of timeliness requirement for recusal motion; ALAB.749, 18 NRC 1198 n.4 (1983) 

MCI Communications Corp. v. AT&T, 85 F.R.D. 28 (N.D. 111.1979) 
imposition of time limits on cross·examination; LBP-83-68. 18 NRC 841 n.7 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), ALAB-698, 16 NRC 1290, 
1298-99 (1982) 

flexibility in determining acceptable way to comply with regulations; LBP-83-57. 18 NRC 507 
(1983) 
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Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit I). ALAB-698. 16 NRC 1290. 
1323 (1982). rev·d. CLl·83·22. 18 NRC 299 (1983) 

treatment of issues not necessary to a decision on appeal; ALAB·743. 18 NRC 411 n.22 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB.699. 16 NRC 1324 

(1982) 
jurisdiction to rule on petition for reconsideration following issuance of initial decision; 

LBP·83·S8. 18 NRC 643-44 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·708. 16 NRC 1770 

(1982) 
admissibility of decay heat removal contention; LBP·83·66. 18 NRC 786 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·729. 17 NRC 814. 
827·28 (1983) . 

standard for judging adequacy of a testing program; LBP·83·S7. 18 NRC 523 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·729. 17 NRC 814. 

829·55 (1983) 
admissibility of decay heat removal contention; LBP·83·66. 18 NRC 786 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·729. 17 NRC 814. 834. 
887·88 (1983) 

post·hearing resolution of issues by NRC Staff; ALAB.746. 18 NRC 755 (1984) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·729. 17 NRC 814.873 

et seq. (1983) 
definition of "important to safety"; LBP·83·S7. 18 NRC 556 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. ALAB·729. 17 NRC 814. 
885·88 (1983) 

post·hearing resolution of issues by the Staff; LBP·83·S7. 18 NRC 519.520 n.21 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Statiort. Unit n. ALAB.738. 18 NRC 177. 180 

(1983) , 
test for reopening a record; ALAB·7S0. 18 NRC 1207 (1983); ALAB·7S3. 18 NRC 1324 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. CLl.80·16. 11 NRC 674. 675 
(1980) 

forum to consider question of additional safety factors to deal with degraded core conditions; 
LBP·83·39. 18 NRC 88 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n. CLl·80·19, 11 NRC 700 (980) 
Commission authority to provide financial assistance to intervenors; LBP·83·73. 18 NRC 1239 

(1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit 0, CLI.83·22. 17 NRC 299. 309 

(1983) 
test of adequacy of an emergency plan; LBP.83·60. 18 NRC 678 n.16 (1983) 

Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit O. CLl·83·25, 18 NRC 329.332 
(1983) 

/ 
consideration of recent events in establishing good cause for late intervention; ALAB·743. 18 

NRC 408 n.l2 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit n, LBP·81·59, 14 NRC 1211, 

1664·70 (1981), a/rd. ALAB·697, 16 NRC 1265 (1982) 
policy concerning distribution of potassium iodide for public use during radiological emergencies; 

LBP·83·7I, 18 NRC 1109 n.l3 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit 2), ALAB-486. 8 NRC 9. 21 (1978) 

burden on proponent of motion to reopen the record; LBP·83·S0. 18 NRC 247. 248 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit 2). ALAB·S70. 10 NRC 679 (1979) 

deferral of proceedings where construction has been suspended; LBP·83·66. 18 NRC 800 (1983) 
Metropolitan Edison Co. (Three Mile Island Nuclear Station. Unit 2), CLl.80·22. II NRC 724 (1980) 

NRC authority to conduct investigation while Grand Jury investigation is under way; CLl·83·24. 
18 NRC 319. 320 (1983) 
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Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·l30, 6 AEC 
423, 426 (1973) 

degree of specificity required in support of contentions; LBP·83·76, 18 NRC 1269 n.2 (1983) 
Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·704, 16 NRC 

1725 (1982) 
affirmation of a Licensing Board's denial of a late· filed petition to intervene; ALAB·743, IS 

NRC 413 (1983) 
showing necessary on other criteria for acceptance of late·fiIed contentions where good cause has 

not been shown; LBP·S3·5S, IS NRC 663 (1983) 
Mississippi Powet and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·704, 16 NRC 

1725, 1730 (1982) 
importance of petitioner's ability to contribute to sound record, in evaluating late intervention 

petition; ALAB.743, 18 NRC 399 (1983); LBP·83-42, 18 NRC 119 (1983) 
late intervention petitioner's responsibility to define scope of its contribution to a sound record; 

ALAB·747, 18 NRC 1177 (1983) 
weight given to extent ofa petitioner'S delay in seeking intervention; ALAB·747, 18 NRC 1173 

(1983) 
Nader v. NRC, 513 F.2d 1045, 1052·54 (D.C. Cir. 1975); Nader v. Ray, 363 F. Supp. 946, 954 

(D.D.C. 1973) 
safety standards applied in determining efficacy of eddy current testing to detect naws in sleeved 

steam generator tubes; ALAB·739, 18 NRC 340 (1983) 
New England Coalition v. NRC, 582 F.2d 87, 93·94 (1st Cir. 1978) 

modification of Final Environmental Statement; LBP·83·36, 18 NRC 48 (1983) 
New England Power Co. (NEP, Units 1 and 2), LBP·78·9, 7 NRC 271, 279 (1978) 

Licensing Board jurisdiction to supplement Final Environmental Statement; LBP·83·36, 18 NRC 
48-49 (1983) 

New York State Energy Research and Development Authority v. Nuclear Fuel Services, Inc., 561 F. 
Supp. 954 (W.D.N.Y. 1983) 

duty of utilities to remove fuel from storage facility at demand of owner; 00.83·14, 18 NRC 730 
n.3 (1983) 

NLRB v. Interstate Dress Carriers, 610 F.2d 99 (3d Cir. 1979) 
propriety of parallel civil and criminal proceedings; CLI·83·24, 18 NRC 322 (1983) 

Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear·n, ALAB·227, 8 AEC 416, 
418 (1974) 

burden on proponents of a motion to reopen; ALAB·756, IS NRC 1344 (1983) 
Northern States Power Co. (Monticello Nuclear Generating Plant, Unit n, CLI·72·31, 5 AEC 25, 26 

(1972) 
ground for waiver of rule barring consideration of financial qualifications contention; LBP.83.37, 

IS NRC 57 (l9S3) 
Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB.244, S 

AEC S57, S64 (1974) 
continued Board consideration on issues on which intervenor has defaulted; LBP.83.60, IS NRC 

676 (19S3) . 
Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB.252, 8 

AEC 1175 (1975) 
imposition of time limits on cross·examination; LBP.83·68, 18 NRC 841 n.7 (1983) . 

Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB.252, 8 
AEC 1175 (1975), afrd, CLI·75·1, 1 NRC 1 (1975) 

appealability of decision in which contentions were raised as Board issues; LBP·83·5S, IS NRC 
647 (1983) 

Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB·343, 4 
NRC 169, 171 (1976) 

status of studies of multiple steam generator tube failures; ALAB·739, IS NRC 340 n.S (1983) 
Northern States Power Co. (Tyrone Energy Park, Unit n, CLI·80·36, 12 NRC 523 (1980) 

interests which do not confer standing for purposes of intervention; CLI.S3·25, 18 NRC 332 n.4 
(1983) 
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Northern States Power Co. (Tyrone Energy Park, Unit 1), CLI-80-36, 12 NRC 523, 527 (1980) 
filing of petition by interested state as cause for a hearing; LBP-83-45, 18 NRC 216 (1983)' 

Nuclear Engineering Co. (Sheffield, Illinois, Low-Level Radioactive Waste Disposal Site), ALAB-473, 
7 NRC 737 (1978) 

intervention by party supporting license application; ALAB-743, 18 NRC 390 n.4 (1983) 
tests for determining an intervention petitioner's standing; LBP-83-65, 18 NRC 777 (1983) 

Nuclear Engineering Co. (Sheffield, Illinois, Low·Level Radioactive Waste Disposal Site), ALAB-606, 
12 NRC 156, 160 (1980) 

Licensing Board actions which are appealable; LBP-83-77, 18 NRC 1394 n.164 (1983) 
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273 (1975) 

factors balanced in ruling on late intervention; CLI-83-25, 18 NRC 331 (1983) 
reversal of Licensing Board denial of late·fiIed petition to intervene; ALAB.743, 18 NRC 414 

(1983) 
weight given to a petitioner's failure to establish good cause for late intervention; ALAB-743, 18 

NRC 413 n.30 (1983) 
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275 (1975) 

Licensing Board discretion in grant of untimely intervention petition; ALAB-747, 18 NRC 1171 
(1983) 

Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, 275, 276 
(1975); ALAB-263, 1 NRC 208 220-21 (1975) 

frequency of reversals of Licensing Board denials of late intervention; ALAB.743, 18 NRC 396 
n.36 (1983) 

Nuclear Fuel Services, Inc. (Western New York Nuclear Service Center), ALAB-679, 16 NRC 121, 
126 (1982) 

limitations on NRC's review of West Valley Demons,ration Project; DD-83.14, 18 NRC 732 
(1983) 

Offshore Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 199-208 (1978) 
relationship between NRC Staff and Licensing Boards; LBP-83-40, 18 NRC 97, 102 (1983) , , 

Offshore Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194,206-07 (1978) 
Licensing Board jurisdiction to supplement Final Environmental Statement; LBP-83-36, 18 NRC 

48-49 (J 983) 
Offshore Power Systems (Manufacturing License for Floating Nuclear Power Plants), ALAB-689, 16 

NRC 887,890 (1982) 
Appeal Board authority to conduct sua sponte review of partial initial decision; ALAB-753, 18 

NRC 1323 n.1 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB.223, 8 AEC 

241 (1974) 
affirmation of Licensing Board's grant of late·fiIed petition to intervene; ALAB-743, 18 NRC 414 

(1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-592, 11 

NRC 744, 745 (1980) 
weight given to unpublished decisions; LBP-83-77, 18 NRC 1395 n.168 (1983) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-592, 11 
NRC 744, 746 (1980) 

basis for disclosure of information under a protective order; ALAB-735, 18 NRC 25 (1983); 
LBP-83-53, 18 NRC 288 (1983) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 
NRC 876 (1980) 

use of new information as basis for reopening a record; LBP-83-57, 18 NRC 477 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 

NRC 876, 879 (1980) 
burden to be satisfied for acceptance of motion to reopen the record; ALAB-738, 18 NRC 180, 

186, 197 (1983); ALAB-756, 18 NRC 1344 (1983); LBP-83-50, 18 NRC 247 (1983) 
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Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2). ALAB-S98. 11 
NRC 876. 879 (980) 

test for reopening a record; ALAB-7S0. 18 NRC 1207 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2). ALAB-600. 12 

NRC 3 (1980) 
basis for disclosure of information under a protective order; ALAB-73S. 18 NRC 25 (1983); 

LBP-83-S3. 18 NRC 288 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2), ALAB-728, 17 

NRC 777, 793-95 & n.46 (1983) 
need for supplemental environmental impact statement prior to issuance of low-power license; 

LBP-83-S7, 18 NRC 624-27 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 

NRC 777, 793-95 (1983) 
consideration of adequacy of Staff review of operating license application in operating license 

proceeding; LBP-83-S7, 18 NRC 565 n.29 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 

. NRC 777,800 n.66 (1983) 
standards for reopening a record; LBP-83-41, 18 NRC 108 (1983) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 
NRC 777,806-07 (1983). 

extent of Licensing Board scrutiny of uncontested generic unresolved safety issues; LBP-83-S7, 
18 NRC 465 (1983) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 
NRC 777, 807 (1983) 

basis for finding validity of a contention; LBP-83-S7, 18 NRC 576 n.33 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-76-1, 3 NRC 

73 (1976) 
Licensing Board jurisdiction to stay effectiveness of Special Nuclear Materials License; 

LBP-83-38, 18 NRC 63 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-80-6, 11 NRC 

411 (1980) 
individual to whom a recusal motion is directed; ALAB-748. 18 NRC 1186 n.l (1983) 

Pacilic Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2). CLI-80-24. II 
NRC 775 (1980); ALAB-410. 5 NRC 1398 (1977); ALAB-S80. 11 NRC 227 (1980); ALAB-S92. 11 
NRC 744 (1980); ALAB-600. 12 NRC 3 (1983) 

balance between measures used to protect sensitive information and rights of parties in 
Adiudicatory proceedings; LBP-83-40. 18 NRC 100 (1983) 

Pacific Gas lind Electric Co. (Diablo Canyon Nuclellr Power Plant, Units 1 and 2), CLI-81-S, 13 NRC 
361.362 (1981) 

right to evidentiary hearing on new contentions by virtue of request for low-power license; 
LBP-83-S7, 18 NRC 632 (1983) 

standards for reopening evidentiary hearings; LBP-83-41, 18 NRC 108 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2), CLI-81-S, 13 NRC 

361,362-63 (1981) 
showing necessary for waiver of financial qualifications rule; LBP-83-49, 18 NRC 240 (1983) 

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-S, 13 NRC 
361,362-64 (1981) 

criteria for reopening the record; LBP-83-S0, 18 NRC 246, 247, 251 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), CLI-81-S, 13 NRC 

361,363 (1981) 
Iitigability of contention asserting need for measures beyond NUREG-0737 requirements; 

LBP-83-39, 18 NRC 86 (1983) 
scope of material supporting motion to reopen; ALAB-7S3, 18 NRC 1324 (1983) 
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Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI·81·6, 13 NRC 
443 (1981). 

improper use of 2.206 petitions; 00·83·11, 18 NRC 295 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI·82·39, 16 

NRC 1712, 1714·15 (1982) . 
criteria for raising a new issue through a motion to reopen; ALAB·753, 18 NRC 1325 n.3 '(1983) 
criteria for reopening the record; LBP.83·50, 18 NRC 246 (1983); LBP·83·58, 18 NRC 663 

(1983) 
test for reopening the record to consider design quality assurance issues; ALAB·750, 18 NRC 

1210 n.10 (1983) 
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units I and 2), LBP·81·2I, 14 

NRC 107, 113, 118 (1981) 
operation of a nuclear power plant pending resolution of generic unresolved safety issues; 

LBP·83·57, 18 NRC 472 (1983) 
Pacific Gas and Electric Co. v. State Energy Resources Conservation and Dev. Comm'n, 461 U.S. 

190, 7S L. Ed. 2d 752, 767 (1983) 
NRC authority concerning financial qualifications of licensees; CLI·83·21, 18 NRC 159 n.3 (1983) 

Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units I and 2), ALAB·64I, 
13 NRC 550 (1981) 

potential for future litigation as cause for directed certification; ALAB·737, 18 NRC 176 n.12 
(1983) 

Pennsylvania'Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB·64I, 
13 NRC 550, 552 (1981) 

delay and expense caused by Licensing Board error as cause for interlocutorY review; ALAB·74I, 
18 NRC 378 n.1I (1983) 

Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB·693, 
16 NRC 952, 955 (1982) 

responsibilities of parties concerning appellate briefs; ALAB·739, 18 NRC 338 n.4 (1983) 
Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units I and 2), LBP·81·8, 13 

NRC 335 (1981) 
light in which connicting affidavits and record must be viewed when response to summarY 

disposition motion is received; LBP·83-46, 18 NRC 223 (1983) 
Petition for Emergency and Remedial Action, CLI·80·21, 11 NRC 707 (1980) , 

requirements and guidance for environmental qualification of electric equipment important to 
safety; LBP.83·57, 18 NRC 536 (1983) 

Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·262, 1 NRC 163, 
195·97 (1975) 

curing defects in a Final Environmental Statement; LBp·83·36, 18 NRC 47, 48 (1983) 
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·726, 17 NRC 755 

(1983) 
jurisdiction to rule on petition for reconsideratior. following issuance of initial decision; 

LBP·83·58, 18 NRC 644 (1983) 
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB·726, 17 NRC 755,759 

n.9 (1983) 
jurisdiction over exceptions filed from partial initial decisions; LBP·83·77, 18 NRC 1395 nn.166, 

167 (1983) 
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB·216, 8 AEC 

13,20·21 (1974) 
purpose of basis with specificity requirement for contentions; LBP·83·76, 18 NRC 1268 (1983) 
satisfaction of basis requirement for contentions; LBP·83·75A, 18 NRC 1263 (1983) 

Phillips v. Joint Legislative Committee on Performance and Expenditure Review of the State of 
Mississippi, 637 F.2d 1014, 1020 (5th Cir. 1981) 

limitation on standard of conduct leading to disqualification of a Licensing Board judge; 
ALAB·748, 18 NRC 1191, 1193 (1983); ALAB·749, 18 NRC 1203 (1983) 
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Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI·76.27, 4 NRC 610 
(1976) 

concepts used to determine a petitioner's standing to intervene; ALAB·743, 18 NRC 411 n.23 
(1983); LBP.83-45, 18 NRC 215 (1983) 

Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI·76.27, 4 NRC 610, 
613 (1976) / 

application of jOdicial standards to administrative proceedings; ALAB·743, 18 NRC 412 nn.25, 26 
(1983) . 

Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI·76·27, 4 NRC 610, 
614 (1976) 

concepts applied in determining an intervention petitioner's interests; CLI·83·25, 18 NRC 332 & 
n.4 (1983) 

Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI·76.27, 4 NRC 610, 
614·17 (1976)' 

discretionJr intervention where petitioner does not satisfy standing requirements; ALAB·743, 18 
NRC 390 (1983); CLI·83·25, 18 NRC 333 (1983) 

Portland General Electric Co. (Trojan Nuclear Plant), ALAB·524, 9 NRC 65 (1979); ALAB.531, 9 
NRC 263 (\979) 

basis for judging late intervention petitioner's ability to contribute to a sound record; ALAB·747, 
18 NRC 1178 n.30 (1983) 

Portland General Electric Co. (Trojan Nuclear Plant), ALAB·531, 9 NRC 263, 273 (1979) 
circumstances appropriate for imposition of conditions or limitations on reactor operation; 

ALAB.746, 18 NRC 754 n.4 (1984) 
Portland General Electric Co. (Trojan Nuclear Plant), ALAB.S3I, 9 NRC 263,273 (J979) 

incorporation of surveillance program for foundation mat into applicant's technical specifications; 
ALAB·753, 18 NRC 1328 (1983) 

Portland General Electric Co. (Trojan Nuclear Plant), ALAB·S34, 9 NRC 287 (1979) 
basis for judging late intervention petitioner's ability to contribute to a sound record; ALAB·747, 

18 NRC 1178 n.30 (1983) 
Portland General Electric Co. (Trojan Nuclear Plant), ALAB·534, 9 NRC 287, 289 n.4 (1979) 

need to reevaluate cost·benefit balance for issuance of low.power license; LBP·83·57, 18 NRC 
629 n.76 (1983) 

Licensing Board jurisdiction in license amendment proceeding; ALAB·739, 18 NRC 339 (1983) 
Licensing Board jurisdiction over matters not covered by notice of opportunity for hearing; 

LBP·83·76, 18 NRC 1269 n.3, 1286 (1983) 
Potomac Alliance v. NRC, 682 F.2d 1030, 1036·37 (D.C. Cir. 1982) 

test of whether uncertain circumstances should be considered under NEPA; LBp·83·57. 18 NRC 
628·29 (1983) 

Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units I and 2), ALAB·277, 
1 NRC 539, 547. 551 (1975) 

deferral of proceedings where construction has been suspended; LBP·83-66. 18 NRC 799. 800 
(1983) 

Power Reactor Development Co. v. International Union, 367 U.S. 396, 407 (1960 
health and safety standard required for issuance of operating license; ALAB·756, 18 NRC 1345 

(1983) 
Power Reactor Development Corp. v. International Union of Electrical, Radio and Machine Workers, 

367 U.S. 396 (1961) 
effect of authorization for fuel loading and pre-criticality testing on further licensing 

authorizations; CLI·83·27. 18 NRC 1149 (1983) 
Power Reactor Development Corp. v. International Union. 367 U.S. 396, 407 (1961) 

degree of quality expected in construction of nuclear wwer plants; ALAB·740. 18 NRC 346 n.l 
(1983) 

Project Management Corp. (Clinch River Breeder Reactor Plant). ALAB·354. 4 NRC 383 (1976) 
affirmation of a Licensing Board's denial of a late· filed petition to intervene; ALAB.743, 18 

NRC 413 (1983) 
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Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 
NRC 167 (t976) 

Licensing Board jurisdiction over matters not covered by notice of opportunity for hearing; 
LBP-83-76, 18 NRC 1269, 1286 (t983) 

Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 
NRC 167, 170-71 (t976) 

Licensing Board jurisdiction in license amendment proceeding; ALAB-739, 18 NRC 339 (t983) 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-339, 4 

NRC 20 (t976) 
affirmation of Licensing Board's grant of late-filed petition to intervene; ALAB-743, 18 NRC 414 

(t983) 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 

NRC 1190, 1192 (t977) . 
circumstances appropriate for directed certification of legal issues raised in pending Licensing . 

Board proceedings; ALAB-737, 18 NRC 171 (t983) 
criteria for grant of directed certification; ALAB-734, 18 NRC 14 (t983); ALAB-735, 18 NRC 

23,25 (t983); ALAB-741, 18 NRC 375 (t983); ALAB-742, 18 NRC 383 n.8 (t983) 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-461, 7 

NRC 313, 318 (t978) 
Board authority to resolve contested Issues that are the object of ongoing confirmatory analysis at 

the close of the record; LBP-83-57, 18 NRC 519 (t 983) 
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-530, 9 

NRC 261, 262 (t979) 
Appeal Board jurisdiction over issue addressed in proceeding that has become administratively 

final; ALAB-753, 18 NRC 1330 (t983) 
resolution of safety issues after the record has closed; ALAB-750A, 18 NRC 1220 (t983) 

Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), CLI-80-10, 11 
NRC 438, 441 (t 980) 

Commission policy regarding formal hearing on enforcement actions; CLI-83-27, 18 NRC 1148 
(t983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478, 483 
(t975) 

circumstances appropriate for directed certification of legal issues raised in pending Licensing 
Board proceedings; ALAB-737, 18 NRC 171 (t983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478, 
483-86 (t 975) 

circumstances appropriate for discretionary interlocutory appellate review; ALAB-742, 18 NRC 
383 n.7 (t983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478,485 
(t975) 

Licensing Board jurisdiction concerning transportation of spent fuel between facilities; 
ALAB-741, 18 NRC 377 n.8 (1983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 
(t 977) , alrd, CLI-78-1, 7 NRC 1 (t978), alrd sub nom. New England Coalition on Nuclear 
Pollution v. NRC, 582 F.2d 87 (tst Cir. 1978) 

responsibilities of Boards to address intervenors' arguments; ALAB-740, 18 NRC 366-67 nn.102, 
104 (t983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33,64 
n.34 (t977) 

standards for reopening evidentiary hearings; LBP-83-41, 18 NRC 108 (t983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 

77-78 (t977) 
duty of State regulatory bodies to establish rates covering costs engendered by nuclear facility 

licenses; LBP-83-37, 18 NRC 58 (t983) 
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Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-488, 8 NRC 187, 
(1978) 

application of sanctions; CLl-83-29, 18 NRC 1161 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-SIJ, 8 NRC 694, 695 

(1978) 
Licensing Board jurisdiction to decide motion to reopen record where initial decision has been 

issued; LBP-83-S8, 18 NRC 643 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-SIJ, 8 NRC 694, 

695-96 (1978) 
Appeal Board jurisdiction over issue addressed in proceeding that has become administratively 

final; ALAB-7S3, 18 NRC IJ30 (1983) 
resolution of safety issues afier the record has closed; ALAB-7S0A, 18 NRC 1220 (1983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-7Jl, 17 NRC 1073 
(1983); ALAB-734, 18 NRC 11 (1983) 

denial of motion for directed certification; ALAB-742, 18 NRC 383 n.S (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-734, 18 NRC 11, 14 

n.4 (1983) 
content of oppositions to directed certification petitions; ALAB-741, 18 NRC 374 n.3 (1983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 18 NRC 168 
(1983) 

denial of motion for directed certification; ALAB-742, 18 NRC 383 n.S (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-7J7, 18 NRC 168, 

176 n.12 (1983) 
delay and expense caused by Licensing Board error as cause for interlocutory review; ALAB-741, 

18 NRC 378 n.l1 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLl-77-8, 5 NRC 503 (1977) 

right of intervenors to hearing on license extension request; CLl-83-27, 18 NRC 1149 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLl-78-1, 7 NRC I, 14 

(1978) 
duty of State regulatory bodies to establish rates covering costs engendered by nuclear facility 

licenses; LBP-83-37, 18 NRC 58 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLl-78-1, 7 NRC I, 18-19 

(1978) 
adequacy of petitioner'S assumption that licensee would deliberately fail to report 

nonconformances as basis for a contention; DD-83-19, 18 NRC 1468 (1983) 
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLl-78-1, 7 NRC 19 (1978) 

NRC means for assuring that utilities needing funds will not skimp on regulatory compliance; 
LBP-83-37, 18 NRC 59 (1983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-74-36, 7 AEC 877, 879 
(1974) 

light in which conflicting affidavits and record must be viewed when response to summary 
disposition motion is received; LBP-83-46, 18 NRC 223 (1983) 

Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-83-32A, 17 NRC 1170, 
1177 n.S (1983) 

weight given to NUREG-06S4 evaluation criteria in interpreting requirements for offsite 
emergency equipment; LBP-83-68, 18 NRC 944 n.7l (1983) 

Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-397, 5 NRC 1143, 1148 
(1977), reconsideration denied, ALAB-402, 5 NRC 1182 (1977) 

cause for grant of discretionary intervention; ALAB-743, 18 NRC 405 n.4 (1983) 
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-S73, 10 NRC 775, 804 

(1979) 
standards for reopening evidentiary hearings; LBP-83-4I, 18 NRC 108 (1983) 

Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-723, 17 NRC 555 (1983) 
vacation of decision that is the basis of case over which jurisdiction has been terminated; 

ALAB-74S, 18 NRC 747 (1983) 
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Public Service Electric and Gas Co. (Hope Creek Generating Station, Units 1 and 2), LBP-78·1S, 7 
NRC 642, 674 ff. (1978), alrd, ALAB·SI8, 9 NRC 14 (1979) I 

scope of testimony on risks of operating Indian Point Station; LBP·83·68, 18 NRC 838 (1983) 
Public Service Electric and Gas Co. (Salem Nuclear Generating Station, Unit I), ALAB·6S0, 14 NRC 

43, 49·S0, alrd sub nom. Township of Lower Alloways Creek v. Public Service Electric and Gas 
Co., 687 F.2d 732 (3d Cir. 1982) 

content of appellate briefs; ALAB·739, 18 NRC 338 n.4 (1983); ALAB·740, 18 NRC 348 n.7 
(1983) 

Public Service Electric and Gas Co. (Salem Nuclear Generating Station, Unit I), LBP·80·27, 12 NRC 
43S, 4S1 (1980), alrd, ALAB-6S0, 14 NRC 43 (1981), alrd, Township of Lower Alloways Creek v. 
Public Service Electric and Gas Co., 687 F.2d 732 (3d Cir. 1982) 

resolution of issues raised sua sponte by a Licensing Board; LBP·83·S8, 18 NRC 647 (1983) 
Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit I),' ALAB·648, 14 NRC 34, 

36 (1981) 
Puerto Rico Water Resources Authority (North Coast Nuclear Plant, Unit I), ALAB·313, 3 NRC 94, 

96 (1976) 
basis for deciding appeal; ALAB.747, 18 NRC 1177 n.29 (1983) 
communications that are ex parte; ALAB·749, 18 NRC 1203 (1983) 

Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB·SS6, 10 
NRC 30, 32 n.6 (1979) 

effect of delay in filing recusal motions; ALAB.749, 18 NRC 1198 n.7 (1983) 
Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB·SS6, 10 

NRC 30, 32·33 (1979) 
basis for disqualification motion; ALAB·748, 18 NRC 1187 (1983) 
standing of a party to move for disqualification of a judge; ALAB·748, 18 NRC 1192 (1983); 

ALAB·749, 18 NRC 1202 (1983) 
Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB·SS9, 10 

NRC 162 (1979), vacated as moot, CLI·80·34, 12 NRC 407 (1980) , 
affirmation of a Licensing Board's denial of a late· filed petition to intervene; ALAB·743, 18 

NRC 413 (1983) 
Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), ALAB·SS9, 10 

NRC 162, 170 (1979) 
means for protecting interests of intervenor proffering contentions after close of record; 

LBP·83·S8, 18 NRC 660 (1983) 
Puget Sound Power and Light Co. (Skagit Nuclear Power Project, Units 1 and 2), CLI.80·34, 12 NRC 

407 (1980) 
ground for termination of appellate proceeding when project has been terminated; ALAB·7SS, 18 

NRC 1339 (1983) 
Richards of Rockford, Inc. v. Pacific Gas and Electric Co., 71 F.R.D. 388 (N.D. Cal. 1976) 

balancing called for by First Amendment or common law privilege in determining whether to 
release information under protective order; LBP·83·S3, 18 NRC 288 n.3 (1983) 

Robinson v. United States, 144 F.2d 392 (Sth Cir. 1944), alrd, 324 U.S. 282 (194S) 
nature of communications between allorney and potential client; LBP·83·70, 18 NRC 1098 (983) 

Rochester Gas and Electric Corp. (Sterling Power Project, Nuclear Unit No. 0, ALAB·S96, 11 NRC 
867 (980) 

ground for termination of appellate proceeding when project has been terminated; ALAB·7SS, 18 
NRC 1339 (983) 

Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), ALAB.6SS, 14 
NRC 799, 803 (981) 

scope of sua sponte appellate review; ALAB.739, 18 NRC 341 (983) 
SCM Corp. v. Xerox Corp., 77 F.R.D. 10 (D. Conn. 1977) 

imposition of time limits on cross-examination; LBP·83.68, 18 NRC 841 n.7 (983) 
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SEC v. Dresser Industries, Inc., 628 F.2d 1368, 137S, 1377, 1380 (D.C. Cir. 1980) (en bane), cert. 
denied, 449 U.S. 993 (1980) 

legality of NRC investigation paralleling Justice Department investigation; ALAB-738, 18 NRC 
188 n.l4, 191 (1983) . 

SEC v. Dresser Industries, Inc., 628 F.2d 1368, 137S-80, 1383·87 (D.C. Cir. 1980) (en banc), cert. 
denied, 101 S. Ct. S29 (1980) 

NRC authority to investigate matters following their referral to the Justice Department; 
CLI-83-24, 18 NRC 320-23 (1983) 

Sierra Club v. Morton, 405 U.S. 727 (1972) 
interests which do not confer standing for purposes of intervention; CLI-83-2S, 18 NRC 332 

(1983) " 
Smith v. Danyo, S8S F.2d 83 (3d Cir. 1978) 

factors considered in evaluating timeliness of a motion for disqualification; ALAB-7S7, 18 NRC 
. 1361 n.22 (I983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 
881 (1981) 

reversal of Licensing Board's grant of late-filed petition to intervene; ALAB-743, 18 NRC 414 
(1983) 

weight given to availability of other means to protect a petitioner's interests; LBP-83-42, 18 NRC 
118 (983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 
881,892-93 (1981), afrd sub nom. Fairfield United Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982) 

importance of cross-examination in developing a complete record; ALAB-747, 18 NRC 1182 
(1983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 
881,894 (1981), afrd sub nom. Fairfield United Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982) 

late intervention petitioner's responsibility to define scope of its contribution to a sound record; 
ALAB-743, 18 NRC 399-400 (1983); ALAB-747. 18 NRC 1177 (1983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-642, 13 NRC 
881, 89S (981), afrd sub nom. Fairfield United Action v. NRC, 679 F.2d 261 (D.C. Cir. 1982) 

need for NRC Staff review of operating license application; ALAB-747, 18 NRC 1173 n.19 (1983) 
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB-663, 14 NRC 

1140, 1163 (I98J) 
Board pursuit of defaulted issues; LBP-83-69, 18 NRC 1086 n.S (1983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit n, LBP-78-6, 7 NRC 
209,213 (1978) 

ability of NRC Staff to represent late intervention petitioner's interests; ALAB-747, 18 NRC 
1174 (1983) 

South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), LBP-82-SS, 16 NRC 
22S (1982) 

effectiveness of partial initial decisions; LBP-83-77, 18 NRC 1395 n.16S (1983) 
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit I), LBP-82-SS, 16 NRC 

22S, 268-80 (1982» 
scope of issues appropriately raised in proceeding renoticed after 10 years; LBP-83-73, 18 NRC 

123S n.1 (1983) 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 1 and 2), ALAB-673, 

15 NRC 688, 69S-96 (1982) 
establishment of privity between an applicant and one of its major contractors; LBP-83-34, 18 . 

NRC 38 n.3 (t983) 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-717, 

17 NRC 346, 367-68 (1983) 
reason that ACRS reports may not be relied upon in support of health and safety findings; 

LBP-83-S1, 18 NRC 518 (J983) 
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Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB·717, 
17 NRC 346, 371·72 (1983) 

consequence of intervenor's failure to file proposed findings; LBP·83-43, 18 NRC 130 (1983) 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLl·83·10, 

17 NRC 528, 535·37 (1983) 
guidelines for medical services for contaminated injured individuals; LBP·83·39, 18 NRC 80 

(1983); LBP.83·68, 18 NRC 949 (1983) 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), LBP·82·3, 

15 NRC 61 (1982) 
effectiveness of partial initial decisions; LBP·83·77, 18 NRC 1395 n.165 (1983) 

Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), LBp·82·39, 
15 NRC 1163, 1177·82 (1982) 

basis for local variations in EPZ radius; LBp·83·52A, 18 NRC 277 (1983) 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), LBp·82·39, 

15 NRC 1163, 1186 (1982), aff'd, ALAB·717, 17 NRC 346 (1983) 
policy concerning distribution of potassium iodide for public use during radiological emergencies; 

LBp·83·71, 18 NRC 1109 n.l3 (1983) 
Southern Methodist Univ. Ass'n v. Wynne & Jaffe, 599 F.2d 707, 711·12 (5th Cir. 1979) 

. applicability of collateral order doctrine to Board order for NRC Staff to disclose information on 
confidential investigation; ALAB·735, 18 NRC 26 (1983) 

Starks v. Chrysler Corp. (In re Application of Consumers Union of the United States, Inc.>, 32 Fed. 
R. Servo 2d 1373 (S.D.N.Y. 1981) 

factors balanced in determining application of attorney's privilege; LBP·83·64, 18 NRC 769 n.3 
(1983) 

Statement of Policy on Conduct of Licensing Proceedings, CLI·81·8, 13 NRC 452 (1981) 
Board responsibility to satisfy itself that late·filed motions for reconsideration are supported by 

good cause; LBP·83·58, 18 NRC 644 (1983) 
diseretion of Licensing Board Chairman in management of proceedings; ALAB·748, 18 NRC 

1186, 1193 (1983); ALAB·749, 18 NRC 1197·98 (1983) 
showing necessary for denial of summary disposition; LBP·83-46, 18 NRC 223 (1983) 

Statement of Policy on Conduct of Licensing Proceedin8s, CLl·81·8, 13 NRC 452, 454 (1981) 
factors balanced in applying sanctions; CLl·83·29, 18 NRC 1161 (1983) 
policy on sanctions against parties for taking a legal position a Board thinks is wrong; LBP.83·56, 

18 NRC 433 (1983) 
Statement of Policy on Conduct ofLicensing Proceedings, CLI·81·8, 13 NRC 452, 455 (1981) 

consolidation of contentions and intervenors; LBP·83.52A, 18 NRC 273 (1983) 
Statement of Policy on Conduct of Licensing Proceedings, CLI.81·8, 13 NRC 452, 456 (1981) 

authority of Boards to limit discovery; LBP·83·79, 18 NRC 1401 n.l (1983) 
Statement of Policy on Conduct of Licensing Proceedings, CLl·81·8, 13 NRC 452, 456 (1981) 

NRC policy concerning directed certification; ALAB.741, 18 NRC 374 (1983); ALAB·742, 18 
NRC 384 n.1 0 (1983) 

Statement of Policy: Further Commission Guidance for Power Reactor Operating Licenses, 
CLl·80-42, 12 NRC 654 (1980) 

admission of contention questioning adequacy of schedule for implementing modification of 
automatic depressurization system logic; LBP·83.39, 18 NRC 85 (1983) 

Stokes v. United States, 652 F.2d 1 (7th Cir. 1981) 
resolution of factual issues on basis of representations of counsel; ALAB·735, 18 NRC 25 (1983) 

Surface Mining Regulation Litigation, 452 F. Supp. 327. 335·36 (D.D.C. 1978) 
concurrence of one agency with another agency's actions as rulemaking; CLI·83.26, 18 NRC 

1144 n.2 (1983) 
Telephone Workers Union of New Jersey. Local 827 v. New Jersey Bell Telephone Co., 584 F.2d 31 

(1978) 
privity between an applicant and one of its major contractors; LBP·83·33, 18 NRC 38 (1983) 
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Ten Applications for Low-Enriched Uranium Exports to EURATOM Member Nations, CLI-77-24, 6 
NRC 525, 529 (1977) 

precedent concerning views of intervenors in NRC proceedings; ALAB-743, 18 NRC 411 n.24 
(1983) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units I and 2), ALAB-34I, 4 NRC 95 
(1976) 

affirmation of a Licensing Board's denial of a late-filed petition to intervene; ALAB-743, 18 
NRC 413 (1983) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units I, 2 and 3), ALAB-677, 15 NRC 
1387, 1388 (1982) 

responsibility of parties to inform Appeal Board of significant developments bearing on decisions 
in the proceeding; ALAB-752, 18 NRC 1320 (1983) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1,2 and 3), ALAB-677, 15 NRC 
1387, 1394 (1982) 

obligation of parties in appellate proceedings to submit relevant new material; ALAB-750, 18 
NRC 1210 n.ll (1983) 

Staff responsibility to bring new information to the attention of the Board; ALAB-738, 18 NRC 
197 (I983) 

Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units I, 2 and 3), CLI-82-26, 16 NRC 880, 
881 (1982) 

vacation of decisions forming basis for issue which has become moot; CLI·83-30, 18 NRC 1165 
(1983) 

Tennessee Valley Authority (Hartsville Nuclear Plants, Units lA, 2A, IB and 2B), ALAB-467, 7 
NRC 459, 463 (1978) 

circumstances appropriate for issuance of advisory opinions; ALAB-743, 18 NRC 390 n.4 (1983) 
Tennessee Valley Authority (Watts Bar Nuclear Plant, Units I and 2), ALAB-413, 5 NRC 1418, 1422 

(1977) 
weight given to late intervention petitioner's ability to contribute to a sound record; ALAB-747, 

18 NRC 1180 (1983) 
Texas Utilities Generating Co. <Comanche Peak Steam Electric Station, Units I and 2), CLI-81-36, 14 

NRC 1111 (1981) 
authority of Licensing Boards to declare sua sponte issues; LBP-83-69, 18 NRC 1085 n.3 (1983) 

Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752,758 (1975) 
appealability of order terminating intervenor's right to participate in proceeding; LBP-83-58, 18 

NRC 665 (1983) 
Licensing Board actions which are appealable; LBP-83-77, 18 NRC 1394 n.164 (1983) 
types of appeals that are interlocutory, and their disposition; ALAB-736, 18 NRC 166 (1983) 

Toledo Edison Co. <Davis-Besse Nuclear Power Station, Units 2 and 3), ALAB-622, 12 NRC 667 
(1980) and ALAB-652, 14 NRC 627 (1981) 

authority to revoke limited work authorization when facility has been cancelled; ALAB-755, 18 
NRC 1339 n.4 (1983) 

Transnuclear Inc., CLI-77-24, 6 NRC 525,531 (1977) 
illiury to a party, which is sufficient to confer standing; CLI-83-25, 18 NRC 333 (1983) 

Trustees of Columbia University, ALAB-3, 4 AEC 349 (1970) 
need for UCLA research reactor to protect against sabotage; LBP-83-67, 18 NRC 807, 809 (1983) 

Union Electric Co. (Callaway Plant, Unit I), ALAB-740, 18 NRC 343,346 (1983) 
standard for new evidence for purpose of reopening a record; ALAB-756, 18 NRC 1345 (1983) 

Union Electric Co. (Callaway Plant, Unit I), ALAB-750, 18 NRC 1205, 1207 (1983) 
need for design inspection program report for Comanche Peak; LBP-83-8I, 18 NRC 1454 n.174 

(1983) 
Union Electric Co. (Callaway Plant, Unit I), LBP-82-109, 16 NRC 1826 (1982) 

effectiveness of partial initial decisions; LBP-83-77. 18 NRC 1395 n.165 (1983) 
Union of Concerned Scientists v. AEC. 499 F.2d 1069,1083-84 & n.35 (D.C. Cir. 1974) 

need for supplemental environmental impact statement prior to issuance of low-power license; 
LBP-83-S7. 18 NRC 627-29 (1983) 
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Union of Concerned Scientists v. NRC, 711 F.2d 370 (D.C. Cir. 1983) 
need for reconsideration of issues of environmental qualification of safety-related equipment; 

ALAB-744, 18 NRC 744 (1983) 
Union of Concerned Scientists v. NRC, 711 F.2d 370,376,377 (D.C. Cir. 1983) 

impact of court finding of invalid portions of final environmental qualification rule; LBP-83-57, 
18 NRC 537 (1983) 

United Airlines, Inc. v. Evans, 431 U.S. 553, 558 (1977) 
interpretation of "continuous violation"; CLI-83-20, 18 NRC 7 (1983) 

United States, 565 F.2d 19, 21 (2d Cir. 1977), cert. denied sub nom. Bell v. Socialist Workers Party, 
436 U.S. 962 (1978) 

applicability of collateral order doctrine to Board order for NRC Staff to disclose information on 
confidential investigation; ALAB-735, 18 NRC 26 (1983) 

United States v. Arnoff, 466 F. Supp. 855 (S.D.N.Y. 1979) 
differentiation between facts and communications for purpose of determining attorney-client 

privilege; LBP-83-70, 18 NRC 1102 n.3 (1983) 
United States v. Capitol Service, Inc., 89 F.R.D. 578, 582 <E.D. Wis. 1981) 

proper invocation of claim of executive privilege; LBP-83-n, 18 NRC 1223, 1226 (1983) 
United States v. Cariello, 536 F. Supp. 698 (D. N.J. 1982) 

application of attorney-client privilege to communication in presence of third party; LBP-83-70, 
18 NRC 1100 n.1 (1983) 

United States v. Costanzo, 625 F.2d 465 (3d Cir. 1980) 
nature of communications between attorney and potential client; LBP-83-70, 18 NRC 1098 (1983) 

United States v. Cuthbertson (Appeal of CBS) , 630 F.2d 139 (1980) 
factors balanced in determining application of attorney's privilege; LBP-83-64, 18 NRC 769 n.3 

(1983) 
United States v. Davis, 533 F.2d 921, 928 (5th Cir. 1976) 

material false statements as continuous violations; CLI-83-20, 18 NRC 7,8 (1983) 
United States v. Grinnell Corp., 384 U.S. 563, 583 (1966) . 

source of bias or prejudice that is disqualifying; ALAB-748, 18 NRC 1191 (1983); ALAB-749, 18 
NRC 1203 (1983) 

United States v. Kordel, 397 U.S. I, 11-12 (1970) 
right of NRC to brief Justice Department on information in its possession; CLI-83-24, 18 NRC 

320 n.8, 323 (1983) 
United States v. LaSalle National Bank, 437 U.S. 298, 316 (1978) 

NRC authority to conduct investigation while Grand Jury investigation is under way; CLI-83-24, 
18 NRC 319, 322 (1983) 

United States v. Leggett & Platt, Inc., 542 F.2d 655, 658-59 (6th Cir. 1976), cert. denied, 430 U.S. 
945 (1977) 

discovery of privileged communications; LBP-83-n, 18 NRC 1225 (1983) 
United States v. McGovern, 87 F.R.D. 582 (1980); 87 F.R.D. 584, 588 (1980); 87 F.R.D. 590, 591, 

593 (1980) 
NRC authority to conduct investigation while Grand Jury investigation is under way; CLI-83-24, 

18 NRC 322 n.11 (1983) 
United States v. McPartlin, 595 F.2d 1321, 1336-37 (7th Cir.) , cert. denied, 444 U.S. 833 (1979); 

United States v. Melvin, 650 F.2d 641 (5th Cir. 1981) 
application of attorney-client privilege to communication in presence of third party; LBP-83-70, 

18 NRC 1100 & 0.1 (1983) 
United States v. Nixon, 418 U.S. 683, 705 (1974) 

reason for protectin8 confidentiality of communications between high government officials; 
LBP-83-n, 18 NRC 1226 (1983) 

United States v. Ostrer, 422 F. Supp. 93 (S.D.N.Y. 1976) 
nature of communications between attorney and potential client; LBP-83-70, 18 NRC 1098 (1983) 

United States v. Patrick, 542 F.2d 381, 390 (7th Cir. 1976) 
importance of timely filing of disqualification motions; ALAB-757, 18 NRC 1360 n.20 (1983) 
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United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 358·59 (D. Mass. 1950) 
showing necessary to claim allomey·c1ient privilege; LBP.83.70, 18 NRC 1098·99 (1983) 

United States v. United Shoe Machinery Corp., 89 F. Supp. 357, 359 (D. Mass. 1950) 
application of allomey-client privilege to nonlegal communications within primarily legal 

meeting; LBP·83·70, 18 NRC 1103 (1983) 
United States v. WIYN Radio Inc., 614 F.2d 495, 497 (5th Cir. 1980) 

interpretation of "continuous violation"; CLI·83·20, 18 NRC 6 (1983) 
Upjohn Co. v. United States, 449 U.S. 383 (1981) 

application of al\omey·client privilege to communications between employees and corporate 
counsel; CLI·83·3I, 18 NRC 1304·05 (1983) 

Vega v. Bloomsburgh, 427 F. Supp. 593 (D. Mass. 1977) 
right of counsel to approach witnesses of an opposing party; CLI·83·31, 18 NRC 1305 (1983) 

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB.124, 6 AEC 
358, 361·62 (1973) 

cause for allowing parties to supplement filings with new evidence; ALAB·756, 18 NRC 1343 n.5 
(1983) 

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·124, 6 AEC 
358, 365 (1973) 

evaluating potential oflate·fiIed contentions for delaying the proceeding; LBP·83·S8, 18 NRC 
662 (1983) 

interpretation of "significant issue"; LBP·83·S0, 18 NRC 247 (1983) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·138, 6 AEC 

520, 523 (1973) 
burden on proponents ofa motion to reopen; ALAB.756, 18 NRC 1344 (1983) 
criteria that a motion to reopen must satisfy; ALAB·738, 18 NRC 180 (1983); LBP·83-41, 18 

NRC 108, 109 (1983) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·138, 6 AEC 

520,523 n.12 (1973) 
extent of burden for reopening the record of a proceeding not yet closed; LBP·83·50, 18 NRC 

248 (1983) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·138, 6 AEC 

520, 523·24 (1973) 
material taken into account by Licensin8 Board in ruling on motion to reopen the record; 

LBP·83·50, 18 NRC 247,249 (1983) 
standard for new evidence for purpose of reopening a record; ALAB·756, 18 NRC 1345 n.S 

(1983) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·138, 6 AEC 

.520, 528·29 (1973) 
effect of existing deficiencies on authorization ofa license; LBP·83·77, 18 NRC 1368 n.6 (1983) 
relationship between seriousness of a violation and the consequences of that violation; 

LBP.83.8I, 18 NRC 1452 n.l72 (1983) 
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·179, 7 AEC 

159,174 n.l7 (1974) 
flexibility in determining acceptable way to comply with regulations; LBP.83·57, 18 NRC 507 

(1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units I and 2), ALAB·289, 2 

NRC 395 (1975) 
.' affirmation of a Licensing Board's denial of a late·fiIed petition to intervene; ALAB·743, 18 

NRC 414 (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units I and 2), ALAB.289, 2 

NRC 395, 398 (1975) 
weight given to a petitioner's failure to establish good cause for late intervention; ALAB·743, 18 

NRC 413 n.30 (1983) 
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Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-289, 2 
NRC 395, 400 (1975) 

importance of potential for delay of proceeding in balancing of factors for late intervention; 
ALAB-743, 18 NRC 402-03 (1983) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-342, 4 
NRC 98 (1976) 

affirmation of Licensing Board's grant of late-filed petition to intervene; ALAB-743, 18 NRC 414 
(1983) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-363, 4 
NRC 631 (1976) 

right of late intervention petitioner to discretionary intervention; ALAB-743, 18 NRC 390 (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-491, 8 

NRC 245,248 (1978) 
finding necessary for issuance of an operating license for a nuclear power plant; LBP-83-S7, 18 

NRC 464 (1983) 
operation of a nuclear power plant pending resolution of generic unresolved safety issues; 

LBP-83-S7, 18 NRC 472 (1983) . 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-SSl, 9 

NRC 704 (1979) 
Appeal Board jurisdiction to rule on motion to reopen where review of decision encompassing 

issue to be reopened is not complete; ALAB-7S3, 18 NRC 1330 n.l4 (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-551, 9 

NRC 704, 706 (1979) 
Licensing Board jurisdiction to decide motion to reopen record where initial decision has been 

issued; LBP-83-S8, 18 NRC 643 (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-551, 9 

NRC 704,707 (1979) 
appellate jurisdiction over request for reconsideration of environmental qualification issue; 

ALAB-744, 18 NRC 744 (1983) 
resolution of safety issues after the record has closed; ALAB-750A, 18 NRC 1220 (1983) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-676, 15 
NRC 1117, 1118 n.2, 1119-20, 1130 (1982) 

definition of a missile; LBP-83-46, 18 NRC 219 n.l (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), ALAB-741, 18 

NRC 371 (1983) 
denial of motion for directed certification; ALAB-742, 18 NRC 383 n.5 (1983) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), CLI-76-22, 4 
NRC 480 (1976) 

omissions as material false statements; CLI-83-20, 18 NRC 3 (1983) 
Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units 1 and 2), CLI-76-22, 4 

NRC 480, 486, 489-91 (1976), afT'd, 571 F.2d 1289 (4th Cir. 1978) 
meaning of the term "material false statement"; 00-83-17, 18 NRC 1293 (1983) 

Virginia Electric and Power Co. (North Anna Nuclear Power Station, Units I and 2), CLI-76-22, 4 
NRC 480, 488-93 (1976) 

untimely provision of significant information by licensee as a material false statement; 
ALAB-738, 18 NRC 198 (1983) 

Virginia Electric and Power Co. v. NRC, 571 F.2d 1289 (4th Cir. 1978) 
interpretation of material false statement; CLI-83-20, 18 NRC 8 n.3 (1983) 

Virginia Petroleum Jobbers Ass'n v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 19S8) 
right of intervenors to hearing on license extension request; CLI-83-27, 18 NRC 1149 (1983) 

Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921,925 (D.C. Cir. 
1958) 

criteria for determining whether to grant stay pending appeal; LBP-83-40, 18 NRC 96 (1983) 
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Warm Spring Task Force v. Gribble, 621 F.2d 1017, 1023·36 (9th Cir. 1981) 
factors determining need to supplement Final Environmental Statement; LBP·83·36, 18 NRC 49 

(1983) 
Warth v. Seldin, 422 U.S. 490, 499 (1975) 

i~ury to a party, which is sufficient to confer standing; CLI·83·25, 18 NRC 333 (1983) 
Warth v. Seldin, 422 U.S. 490, 500 (1975) 

rationale for standing test applied by courts; ALAB·743, 18 NRC 412 n.27 (1983) 
Washington Public Power Supply System (WPPSS Nuclear Project No.2), ALAB·571, 10 NRC 687, 

692 (1979) 
scope of sua sponte appellate review; ALAB.739, 18 NRC 341 (1983) 

Washington Public Power Supply System (WPPSS Nuclear Project No.3), ALAB·747, 18 NRC 1167 
(1983) 

failure of late·filed contention on hot functional testing to meet criteria of; LBP·83·75A, 18 NRC 
1261 (1983) 

Washington Public Power Supply System (WPPSS Nuclear Project No.3) ALAB·747, 18 NRC 1167, 
1173·77 (1983) 

ability of NRC StafT to adequately represent an intervenor's interests; LBP·83·80, 18 NRC 1407 
n.ll (1983) 

Washington Public Power Supply System (WPPSS Nuclear Project Nos. I and 2), CLI·82·29, 16 NRC 
1221, 1228·29 (1982) 

protection of a party's interests by 2.206 petition rather than through late intervention; 
ALAB·747, 18 1174, 1176 (1983) 

Washington Public Power Supply System (WPPSS Nuclear Project Nos. 3 and 5), ALAB·50I, 8 NRC 
381 (1978) 

appellate jurisdiction over request for reconsideration of environmental qualification issue; 
ALAB.744, 18 NRC 744 (1983) 

Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit 2), ALAB·86, 5 AEC 376 (1972) 
content of motions to reopen the record; LBP·83·55, 18 NRC 417 n.4 (1983) 
criteria for reopening the record where record of entire proceeding has not been closed; 

LBP·83·50, 18 NRC 248 (1983); LBP·83.52, 18 NRC 257 n.2 (1983) 
factors considered in evaluating timeliness of a motion to reopen the record; LBP·83·50, 18 NRC 

249 n.4 (1983) 
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Unit I), ALAB·696, 16 NRC 1245, 1256 

(1982) 
Licensing !loard actions which are appealable; LBP·83·77, 18 NRC 1394 n.l64 (1983) 

Wisconsin Public Service Corp. (Kewaunee Nuclear Power Plant), LBP·78·24, 8 NRC 78, 84 (1978) 
ability of NRC StafT to represent late intervention petitioner's interests; ALAB·747, 18 NRC 

1174 (1983) 
Wright v. Jeep Corp., 547 F. Supp. 871 (E.D. Mich. 1982) 

balancing called for by First Amendment or common law privilege in determining whether to 
release information under protective order; LBP·83·53, 18 NRC 288 n.3 (1983) 

Zenith Radio Corp. v. Radio Corp. of America, 121 F. Supp. 792 (D. Del. 1954) 
applicability of attorney-client privilege to attorney advice in a nonlegal capacity; LBP·83·70, 18 

NRC 1103 (1983) . 
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contention requirements for off·the·record proceeding: LBP.83-68,' 18 NRC 835 n.4 (19830 
status of FEMA in NRC licensing proceedings: LBP·83·61. 18 NRC 702 (1983) 

10 C.F.R. 2.4(p) 
status ofFEMA employees as NRC personnel: LBP·83-61. 18 NRC 703. 704 (1983) 

10 C.F.R. 2.201 
correction of deficiencies asserted in Notice of Violation: 00·83·13. 18 NRC 722 (1983) 

10 C.F.R. 2.206 
affirmation of denial of petition for show cause order. alleging poor financial condition of licensee: 

,CLl.83·21. 18 NRC 158 (1983) 
Commission referral of petition to suspend construction for consideration under: LBP·83·58. 18 

NRC 642 (1983) 
denial of petition for slay of transport of Irradiated nuclear fuel: 00·83·14. \8 NRC 728 (1983) 
denial of petition requesting issuance of show cause order relative to suspension. modification. or 

revocation of operating license for deterioration in operator performance: 00·83·13. 18 NRC 
721 (1983), ' 

denial of petition requesting that licensees produce design documents: 00·83·11, 18 NRC 294 
(1983) , , 

denial of petition to postpone all shipments of high·level waste through and to Illinois: 00·83·12. 
18 NRC 713 (1983) 

denial of request to have NRC prohibit load test of polar crane at TMI·2: 00·83·18. 18 NRC 
1296·1301 (1983) , 

forum for consideration of construction·related mailers at operating license stage: LBP·83·37. 18 
NRC 55 (1983) , 

imposition of Notice of Violation for material false sla'tement by applicant: 00·83·17. 18 NRC 
1289·95 (1983) 

issues that are appropriaiely raised under: ALAB.750. 18 NRC 1217 n.39 (1983) 
means for protecting interests of intervenor proffering contentions after close of record: LBP·83·S8. 

18 NRC 660. 663 (1983) 
petition requesting action to ensure correction of emergency planning deficiencies granted in part. 

denied in part. and deferred in part: 00·83·15. 18 NRC 739 (1983) 
propriety of request for show cause proceeding concerning production of documents: 00·83·11, 18 

NRC 295 (1983) 
referral of Diablo Canyon construction quality assurance concerns to Staff for consideration as 

enforcement action: CLl·83·27. 18 NRC 1151 (1983) 
relation of late intervention petitions to petitions under: ALAB·747. 18 NRC 1174 (1983) 

10 C.F.R, 2.206(c) 
extent of review of denial of 2.206 petition: ALAB·747. 18 NRC 1176 (1983) 

10 C.F.R. 2.704(c) 
documents accompanying motions for disqualification: ALAB·749. 18 NRC 1197 n.1 (1983) 
party to whom motion for recusal is directed: ALAB·748. 18 NRC 1186 (1983) 
referral of denial of recusal motion to Appeal Board: ALAB·749. 18 NRC 1198 (1983): ALAB·7S1. 

18 NRC 1314 (1983) 
10 C.F.R. 2.711 

authority of Boards to limit discovery: LBP·83·79. 18 NRC 1401 (1983) 
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authority ofa presiding officer to regulate proceedings; ALAB·748, 18 NRC 1192, 1193 (1983) 
10 C.F.R. 2.714 

authority ofa presiding officer to regulate proceedings; ALAB·748, 18 NRC 1192 (1983) 
denial of petition to intervene for purpose of seeking disqualification of Commissioner; CLI·83·25, 

18 NRC 330 (1983) 
identification of parties in off·the·record proceeding; LBP.83·68, 18 NRC 836 (1983) 
satisfaction of basis requirement for contentions; LBP·83.75A, 18 NRC 1263 (1983) 
satisfaction of contention requirement for intervention; LB.,.83.52A, 18 NRC 268 (1983) 

10 C.F.R. 2.714(a) 
application of criteria to motion to reopen the record; LBP·83·S8, 18 NRC 649, 657 (1983) 
evaluation of lateness factors weighs against late intervention by petitioner supporting grant of 

facility operating license; ALAB·743, 18 NRC 394 (1983) 
factors considered in evaluating admissibility of late·fiIed contentions based on institutionally 

unavailable Iicensing·related documents; ALAB·737, 18 NRC 172 n.4 (1983); CLI·83·23, 18 
NRC 312 (1983) 

factors to be balanced for late intervention; ALAB·734, 18 NRC 17 (1983) 
justification for late intervention by petitioner supporting grant of facility operating license; 

ALAB·743, 18 NRC 392 (1983) 
Licensing Board discretion in ruling on late intervention; ALAB·743, 18 NRC 396 n.36 (1983) 
reasons for raising contentions as Board issues; LBP.83·S8, 18 NRC 664 (1983) 
survey of orders passing on late intervention petitions over II·year period; ALAB.743, 18 NRC 395 

(1983) . 
10 C.F.R. 2.714(a)(1) 

amount of time allowed for filing petitions to intervene; LBP·83-42, 18 NRC 116 (1983) 
criteria for raising a new issue through a motion to reopen; ALAB·7S3, 18 NRC 132S n.3 (1983) 
criteria for reopening the record; LBP·83·50, 18 NRC 246 (1983) 
factors balanced in favor of admission of financial qualifications contention on timeliness grounds; 

LBP·83·37, 18 NRC S6 (1983) 
factors balanced in passing on late intervention petition;-ALAB·743, 18 NRC 390 n.3 (1983); 

CLI·83·2S, 18 NRC 331 (1983); LBP·83-42, 18 NRC llS·17 (1983) 
factors controlling admission of late· filed contentions not met; LBP·83·38, 18 NRC 63 (1983) 
failure of late·fiIed contention on hot functional testing to meet criteria of; LBP·83·7SA, 18 NRC 

1261 (1983) 
five·factor test applied for late intervention; ALAB·747, 18 NRC 1170 n.3 (1983) 
need to amend intervention petition for change in identities of authorizing members of an 

organization; LBP·B3·59, 18 NRC 668 (1983) 
standard for acceptance of previously withdrawn, late·fiIed intervention petition; LBP·83-45, 18 

NRC 214 (1983) 
test for admissibility of late·fiIed contentions based on previously unavailable documents; 

LBP.83·66, 18 NRC 796 (1983) 
weight given to availability or other means to protect a petitioner's interests; LBP·83.42, 18 NRC 

118 (1983) 
10 C.F.R. 2.7I4(a)(I)(1) 

good cause demonstrated for late filing of financial qualifications contention; LBP·83.37, 18 NRC S5 
(1983) 

weight given to good cause factor in determining admissibility of late·fiIed contentions; CLI·83·23, ' 
18 NRC 313 (1983) 

10 C.F.R. 2.714(a)(2) 
content of intervention petition; CLI·83·2S, 18 NRC 331 (1983) 

10 C.F.R. 2.714(a)(3) 
factors balanced in decision to amend intervention petition; LBP·83·59, 18 NRC 668 (1983) 

10 C.F.R. 2.714(b) 
admissibility of contentions addressing long· term effects of low·level ionizing radiation; 

LBP·83·52A, 18 NRC 274 (1983) 
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Appeal Board acceptance of Licensing Board referral of ruling on admissibility of contentions; 
ALAB-741. 18 NRC 375 (1983) 

criteria for raising a new issue through a motion to reopen; ALAB-7S3. 18 NRC 1325 n.3 (1983) 
failure of contention citing valve inadequacies to meet specificity requirements of; LBP-83-66. 18 

NRC 787 (1983) 
purpose of basis-with-specificity requirement for contentions; LBP-83-76. 18 NRC 1268 (1983) 
scope of events which might disrupt implementation of an emergency plan; LBP-83-S2A. 18 NRC 

279 (1983) 
time limit for filing contentions; ALAB-737. 18 NRC 172 n.4 (1983) 

to C.P.R. 2.714(d) 
basis for a presiding officer's determinations on standing of intervention petitioners; LBP-83-6S. 18 

NRC 776 (1983) 
factors to be considered in ruling on intervention petitions; CLI-83-2S. 18 NRC 331 n.3 (1983) 
10 C.F.R. 2.714(e) 
authority of a presiding officer to regulate proceedings; ALAB-748. 18 NRC 1192. 1193 (1983) 
Board authority to simplify and focus contentions; LBP-83-80. 18 NRC 1405 n.1 (1983) 

10 C.F.R. 2.714a 
appeal of grant of untimely intervention petition; ALAB-747. 18 NRC 1170 (1983) 
appeal of order denying intervention petition of group favoring licensing of nuclear power facility; 

ALAB-743. 18 NRC 389 (1983) 
appealability of order ruling on admissibility of contentions; LBP-83-S2A. 18 NRC 281 (1983) 
interlocutory appeals which are permitted; ALAB-741. 18 NRC 375 n.6 (1983); ALAB-742. 18 

NRC 383 n.6 (1983) 
remedy for groups or individuals deprived of an opportunity to participate in Commission 

proceedings; ALAB-743. 18 NRC 404 n.1 (1983) 
10 C.F.R. 2.715 

denial of petition to make limited appearance statement concerning disqualification of a 
Commissioner, CLI-83-2S. 18 NRC 330 (1983) 

participation by State of Louisiana as a party and as an interested state; LBP-83-S2A. 18 NRC 267 
(1983) 

10 C.F.R. 2.71S(a) 
acceptance of briefs sUpporting motion to reopen record; LBP-83-S8. 18 NRC 648 (983) 

10 C.F.R. 2.71S(c) 
filing of petition by interested state as cause for a hearing 
Identification of parties in off-the-record proceeding; LBP-83-68. 18 NRC 836 (1983) 
partiCipation by interested municipality in motion to reopen record; LBP-83-S8. 18 NRC 648 (1983) 
representation of interested state by Public Service Commission; LBP-83-71. 18 NRC 11 07 (1983) 

10 C.F.R. 2.71S(d) 
means for a party to contribute to the record other than as an intervenor; ALAB-743. 18 NRC 402 

n.48 (1983) 
10 C.F.R. 2.715a (1983) 

Licensing Board authority to consolidate and reword contentions; LBP-83-52A. 18 NRC 276 (1983) 
10 C.F.R. 2.717(a) 

length oftime a presiding officer has jurisdiction over a proceeding; LBP-83-S8. 18 NRC 644. 645 
(1983) 

10 C.F.R. 2.718(e) 
powers ofa presiding officer to regulate a hearing; ALAB-749. 18 NRC 1203 (1983) 

10 C.F.R. 2.718(i) 
Appeal Board authority to direct certification oflegal issues; ALAB-737. 18 NRC 171 (1983) 
proscription against Interlocutory appeals; ALAB-741. 18 NRC 375 (1983) 
showing necessary for grant of directed certification; ALAB-742. 18 NRC 383 (1983) 
test applied by Appeal Board in determining whether to accept Licensing Board referral of ruling; 

ALAB-741. 18 NRC 375 n.6 (1983) 
time limit on motions seeking discretionary directed certification; ALAB-741. 18 NRC 373 n.2 

(1983) 
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authority to adopt untimely contentions as Board issues; LBP-83-58, 18 NRC 642 (]983) 
Licensing Board jurisdiction over motion to reopen the record on criticality issue; LBP-83-62, 18 

NRC 709 (]983) 
10 C.F.R. 2.720(0(2) 

Board authority to condition a denial of a motion to quash a subpoena; LBP-83-64, 18 NRC 772 
(]983) 

10 C.F.R. 2.720(h)(2)(j) 
course of action for party which believes there are deficiencies in Staff testimony; LBP-83-57, 18 

NRC 527 (] 983) I "" 
protection afforded to FEMA employees from discovery; LBP-83-6I, 18 NRC 701-05 (]983) , 

10 C.F.R. 2.72](b) 
replacement of member of Licensing Board panel; LBP-83-57, 18 NRC 468 (]983) 

10 C.F.R. 2.730(c) 
replies to another party's answer to a motion; LBP-83-36, 18 NRC 47,50 (]983) 
right of moving party to reply to response to motion; ALAB-756, 18 NRC 1343 n.3 (]983) 

10 C.F.R. 2.730(0 
Commission policy concerning interlocutory appellate review; ALAB-737, 18 NRC 174 (]983) 
Licensing Board authority to refer its rulings to Appeal Boards; ALAB-74I, 18 NRC 375 n.6 (]983) 
occurrence oflegal error as justification for interlocutory appellate review; ALAB-734, 18 NRC 15 

(]983); ALAB-742, 18 NRC 383 n.6 (]983) 
proscription against interlocutory appeals; ALAB-74I, 18 NRC 375 (]983) 

10 C.F.R. 2.732 
burden to satisfy intervention requirements; CLI-83-25, 18 NRC 331 (1983) 

10 C.F.R. 2.740 
definition of "NRC personnel"; LBP-83-61, 18 NRC 706 (1983) 

10 C.F.R. 2.740(b) 
authority of Boards to limit discovery; LBP-83-79, 18 NRC 1401 (J983) 

10 C.F.R: 2.740(b)(l) 
scope of discovery in NRC proceedings; LBP-83-72, 18 NRC 1225 (]983) 

10 C.F.R. 2.740(0 
jurisdict:on over motions to compel discovery; 00-83-11, 18 NRC 295 (J983) 

10 C.F.R. 2.743(b) 
drawbacks of pre-filed testimony for special proceeding on emergency planning; LBP-83-68, 18 NRC 

845 n.l2 (]983) 
10 C.F.R. 2.743(b)(J) 

scope of depositions; LBP-83-64, 18 NRC 771 (]983) 
10 C.F.R. 2.743(j) 

circumstances appropriate for use of officially noticeable material; ALAB-740, 18 NRC 350 n.21 
(]983) 

opportunity of parties to disagree with portion of check valves Issue len open by Board; LBP-83-57, 
18 NRC 495 (]983) 

10 C.F.R. 2.744 
scope of protection provided to NRC :staff testimony; LBP-83-40, 18 NRC 99, 100 (J983) 

10 C.F.R. 2.744(c) 
authority for In camera inspection of non-documentary information; LBP-83-51, 18 NRC 254 (1983) 

10 C.F.R. 2.744(e) 
NRC Staff provision of information on confidential investigations in advance of hearing; ALAB-735, 

18 NRC 23 (]983) 
10 C.F.R. 2.749 

comparison between summary disposition and requirement that intervenor file motion for litigable 
issue; ALAB-739, 18 NRC 337 n.2 (1983) 

10 C.F.R. 2.749(b) 
content of affidavits supporting motion for summary disposition; ALAB-735, I8 NRC 24 (]983) 
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effect given to unsupported denial in answer to summary disposition motion; LBP-83-56, 18 NRC 
430 (1983) 

standard for determining genuine issue of material fact; LBP-83-46, 18 NRC 222 & n.17 (1983) 
10 C.F.R. 2.749(d) 

inventory of special nuclear materials to demonstrate absence of genuine issue of material fact; 
LBP-83-67, 18 NRC 805 (1983) 

10 C.F.R. 2.754(a)(3) 
reason for allowing applicant the opportunity to reply to intervenor's findings; LBP-83-81, 18 NRC 

1421 (1983) 
10 C.F.R. 2.754(b) 

consequence of intervenor's failure to file proposed findings on emergency planning contention; 
LBP-83-43, 18 NRC 149 (1983) 

default on contention for failure to submit findings; LBP-83.57, 18 NRC 511 n.18 (1983) 
10 C.F.R. 2.758 

applicability of, to special off·the·record proceeding; LBP-83.68, 18 NRC 837-38 (1983) 
consideration of validity ofa final rule in a licensing proceeding; LBP-83-57, 18 NRC 543 (1983) 
contention questioning use of linear fracture mechanics theory deemed attack on section 50.55a(g); 

LBP-83-76, 18 NRC 1273 (1983) 
denial of request for waiver of financial qualifications rule; LBp-83-49, 18 NRC 240 (1983) 
exception to requirement for medical services arrangements; LBP-83-47, 18 NRC 232 (1983) 
forum for contention seeking mitig~tion measures beyond regulatory requirements; LBP-83-39, 18 

NRC 87 (1983) 
requirements for waiver of rule barring financial qualifications contention not met; LBP-83-37, 18 

NRC 54, 56 (1983) 
showing necessary for waiver of regulations; LBP-83-52A, 18 NRC 270, 271-72 (1983) 

10 C.F.R. 2.758(a) 
factors considered in determining adequacy of substilut~ offsite emergency plan; ALAB-743, 18 

NRC 401 n.47 (1983) 
justification for imposing more stringent requirements on emergency diesel generators than provided 

in regulations; LBP-83-66, 18 NRC 792 (1983) 
10 C.F.R. 2.758(b) 

ground for waiver of rule barring consideration of financial qualifications contention; LBP-83-37, 18 
NRC 57 (1983) 

remedy when application of a Commission regulation is inappropriate; LBP-83.8I, 18 NRC 1424 
n.50 (1983) 

10 C.F.R. 2.758(d) 
denial of request to certify financial qualifications contention to Commission; LBP-83-37, 18 NRC 

54 (1983) 
10 C.F.R. 2.760 

Board authority to raise defaulted issues; LBP-83-43, 18 NRC 124, 125 (1983) 
status of Memorandum and Order as interlocutory order; LBP.83.60, 18 NRC 675 n.2 (1983) 

10 C.F.R. 2.760(a) 
finality of Licensing Board decision when it has been appealed; LBP-83-58, 18 NRC 644, 645 (1983) 

10 C.F.R. 2.760a 
authority to adopt untimely contentions as Board issues; LBP-83-58, 18 NRC 642 (983) 
extent of Licensing Board scrutiny of uncontested generic unresolved safety issues; LBP-83-57, 18 

NRC 465 (1983) 
findings required prior to issuance of operating license; LBP-83-71, 18 NRC 1117 (1983) 
reasons for raising contentions as Board issues; LBP-83.58, 18 NRC 664 (1983) 

10 C.F.R. 2.762 
failure of intervenor's brief to meet requirements of; ALAB.740, 18 NRC 347 n.7 (1983) 

10 C.F.R. 2.762(a) 
content ofappellate briefs; ALAB-739, 18 NRC 338 n.4 (1983) 
jurisdiction to rule on admission of contentions filed prior to final agency action; LBP-83-58, 18 

NRC 646 (1983) 
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effectiveness of decision regarding medical services arrangements for contaminated injured members 
of public; CLI·83·28, 18 NRC 1155·56 (1983) 

10 C.F.R. 2.110(a) 
authority for sua sponte appellate review of Licensing Board decisions; LBP·83·58, 18 NRC 644 

(1983) 
10 C.F.R. 2.11I(b) 

compliance of motion for reconsideration of contentions filed prior to final agency action; 
LBP·83·58, 18 NRC 641 (1983) 

10 C.F.R. 2.112 
extension of time for Commission review of Director's Decision; CLI·83·2I, 18 NRC 158 n.l (1983) 

10 C.F.R. 2.180(a)(2) 
communications that are ex parte; ALAB.149, 18 NRC 1203 (1983) 

10 C.F.R. 2.185 
jurisdiction to rule on admission of contentions filed prior to final agency action; LBP·83·58, 18 

NRC 646 (1983) 
10 C.F.R. 2.185(b) 

Appeal Board authority to direct certification of leg. I issues; ALAB·137, 18 NRC 171 (1983) 
10 C.F.R. 2.186 

denial of petition for Commission review of appellate decision; CLI·83·29, 18 NRC 1159 (1983) 
10 C.F.R. 2.186(a) 

finality of a decision following appellate review; LBP·83·58, 18 NRC 645 (983) 
10 C.F.R. 2.186(b)(5) 

expiration of time for Commission to act on petition for review of Appeal Board decision; 
CLI·83·32, 18 NRC 1309 (1983) 

10 C.F.R. 2.188 
right of intervenors to hearing on license extension request; CLI·83.21, 18 NRC 1149 (t983) 

10 C.F.R. 2.188(e) 
criteria determining whether to grant stay pending appeal; LBP·83-40, 18 NRC 96 (983) 

10 C.F.R. 2.190(a)(1) 
justification required for investigatory records exemption under; LBP.83-40, 18 NRC 99 (1983) 
NRC Staff provision of information on confidential investigations in advance of hearing; ALAB·135, 

18 NRC 22 (1983) 
10 C.F.R. 2.802 

forum for addressing adequacy of regulations governing transportation of radioactive materials; 
00·83·12, 18 NRC 120 (t983) 

10 C.F.R. 2, Appendix A, I(c)(1) 
Board authority to hear issues separately for a single facility; LBP·83·11, 18 NRC 1394 n.l63 (1983) 
intervention on issues separated from construction permit or operating license proceedings; 

LBP·83-42, 18 NRC 116 (t983) 
status of a licensing proceeding when separate Boards are established to consider issues; ALAB·143, 

18 NRC 391 n.38 (1983) 
10 C.F.R. 2, Appendix A, IV(d) 

status of FEMA employees as NRC personnel; LBP·83·6I, 18 NRC 103 (1983) 
10 C.F.R. 2, Appendix A, V(O(I), (2) 

reliance upon conclusions of ACRS on uncontroverted issues; LBP·83·51, 18 NRC 518 (1983) 
to C.F.R. 2, Appendix A, V(g) (I) 

participation by a party when it has not filed findings; LBP.83-60, 18 NRC 611 (1983) 
10 C.F.R. 2, Appendix A, VIlI(b) 

reasons for raising contentions as Board issues; LBP·83·58, 18 NRC 665 (1983) 
10 C.F.R. 2, Appendix A, VIlI(b)(1) 

timeliness of an operating license application; LBP.83·66, t8 NRC 181 (t983) 
10 C.F.R. 2, Appendix A, VIlI(b)(2) and (J) 

ability of WPPSS to implement quality assurance/quality control program; LBp·83.66, 18 NRC 184 
(t983) 
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10 C.F.R. 2, Appendix C 
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definition of "prompt" in context of identification and correction of nonconformances; LBp·83· 7, 
18 NRC 1373 (1983) 

definition of Level IV violations; LBP.83-4I, 18 NRC 108 (1983) 
imposition of Notice of Violation for material false statement by applicant; 00·83·17, 18 NRC 1294 

(1983) 
level of severity assigned to violations involving operator performance; 00·83·13, 18 NRC 722 

(1983) 
level of violations at Shoreham; LBP·83·57, 18 NRC 610 (1983) 

NRC system of defining violations of Appendix B to Part 50; LBP.83·57, 18 NRC 605 (1983) 
10 C.F.R. 8.4 
NRC authority concerning financial qualifications of licensees; CLI·83·2I, 18 NRC 159 n.3 (1983) 

10 C.F.R. 20 (1983) 
standards governing sources of radiation and allowable emissions; LBP·83·52A, 18 NRC 274 (1983) 

10 C.F.R. 20.2 (1983) 
consideration of hazards from radioactive emissions that are within mandatory limits; LBP·83·52A, 

18 NRC 274 (1983) 
10C.F.R.21 

obligation of licensee to report deficiencies to NRC; 00.83·19, 18 NRC 1467 (1983) 
10 C.F.R. 30.12 

NRC authority over Energy Oepartment's prime contractor; 00·83·14, 18 NRC 732 (1983) 
10 C.F.R. 50 

basis for use of linear fracture mechanics theory; LBP·83·76, 18 NRC 1273 (1983) 
estimate of an individual's radiation exposure from one year's operation of Indian Point; 

LBP·83·68, 18 NRC 1066 (1983) 
financing of spent fuel disposition; CLI·83·2I, 18 NRC 161 (1983) 
interpretation of single failure criterion; LBP·83·57, 18 NRC 482 (1983) 

10 C.F.R. 50.13 
seope of design requirements regarding protection against electromagnetic pulses; LBP·83·66, 18 

NRC 783 (1983) 
10 C.F.R. 50.33 

adequacy ofWPPSS emergency plans; LBP·83·66, 18 NRC 795 (1983) 
10 C.F.R. 50.33(0 (1982) 

consideration of financial qualifications of an applicant at operating license stage; LBP.83·37, 18 
NRC 54 (1983); LBP·83-49, 18 NRC 240 (1983) 

10 C.F.R. 50.33(g) 
effect ofTMI·2 accident on emergency response plans; ALAB·743, 18 NRC 391 (1983) 

10 C.F.R. 50.34 
contents of Preliminary and Final Safety Analysis Reports; LBP·83-43, 18 NRC 125 (1983) 

10 C.F.R. 50.34(a) 
allegations of "patterns" of "breakdowns" in quality assurance at Shoreham; LBP·83·57, 18 NRC 

580 (1983) 
10 C.F.R. 50.34(a)(7) 

changes instituted at Midland to improve quality assurance program; 00.83.i6, 18 NRC 1134 
(1983) 

10 C.F.R. 50.34(b) 
correction of inconsistencies in FSAR; ALAB·753, 18 NRC 1329 (1983) 
inclusion of Final Safety Analysis Report in operating license application; LBP.83·57, 18 NRC 565 

(1983) 
10 C.F.R. 50.34(b)(6)(ii) 

scope of Final Safety Analysis Report; ALAB·734, 18 NRC 13·15 (1983) 
10 C.F.R. 50.40 

ability ofWPPSS to implement quality assurance/quality control program; LBP·83.66, 18 NRC 784 
(1983) 
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exception on prohibition of consideration of applicant's financial qualifications; LBP·83·S2A, 18 
NRC 270, 272 (1983) 

10 C.F.R. S0.40(c) 
adequacy of WPPSS protection against problems caused by electromagnetic pulses; LBP.83·66, 18 

NRC 783 (1983) 
10 C.F.R. SO.46 

validity of Shoreham's emergency core cooling system calculations; LBP·83·S7, 18 NRC 473 (1983) 
10 C.F.R. SO.47 

adequacy ofWPPSS emergency plans; LBP·83·66, 18 NRC 79S (1983) 
effect of applicant's credibility on its ability to implement a substitute emergency plan; ALAB·743, 

18 NRC 406 (1983) 
effect ofTMI·2 accident on emergency response plans; ALAB.743, 18 NRC 391 (1983) 
extent of emergency planning zone around a nuclear facility; LBP·83·S2A, 18 NRC 277 (1983) 
schedule for issuance of offsite emergency plan for River Bend facility; LBP·83·S2A, 18 NRC 268 

(1983) 
status ofFEMA in NRC licensing proceedings; LBP·83·61, 18 NRC 702 (1983) 

10 C.F.R. SO.47(a)(1) 
emergency planning findings necessary prior to issuance of operating license; ALAB·737, 18 NRC 

172 (1983); LBP·83·60, 18 NRC 678 (1983) 
nature of Licensing Board's findings with respect to implementation of emergency plans; 

LBP·83·68, 18 NRC 845 n.l2 (1983) 
purpose of emergency plans; LBP·83·S2A, 18 NRC 277 (1983) 
test for judging adequacy of Indian Point roads for evacuation; LBP·83·68, 18 NRC 989 (1983) 

10 C.F.R. S0.47(a)(2) 
FEMA responsibilities concerning emergency preparedness and evacuation routes; DD·83·15, 18 

NRC 741 (1983) 
status ofFEMA in NRC licensing proceedings; LBP·83-61, 18 NRC 702 (1983) 

10 C.F.R. 50.47(b) 
inadequacies in emergency planning at Indian Point; LBP·83·68, 18 NRC 818, 839, 929, 931, 

954·5S (1983) 
10 C.F.R. SO.47(b) (1) 

failure of Rockland County to meet planning standards of; LBP·83·68, 18 NRC 930 (1983) 
significance of lack of agreementlellers in State and County emergency plans; LBP.83.68, 18 NRC 

932 (1983) 
status of organizational control for emergency situations at Indian Point; LBP.83-68, 18 NRC 931, 

933, 9S4 (1983) 
10 C.F.R. S0.47(b)(2) 

adequacy of Indian Point onsite emergency plans; LBp·83-68, 18 NRC 933, 954 (1983) 
10 C.F.R. SO.47(b)(3) 

relevance offailure to assign volunteer ambulance corps to specific facilities; LBP·83·68, 18 NRC 
934 (1983) 

significance of lack of agreementlellers in State and County emergency plans; LBP·83·68, 18 NRC 
932, 935 (1983) 

10 C.F.R. 50.47(b)(4) 
compliance of Indian Point emergency classification system with; LBP·83·68, 18 NRC 935, 954 

(1983) 
10 C.F.R. 50.47(b)(5) 

adequacy of Indian Point licensees' decisionmaking capabilities during radiological emergencies; 
LBP·83-68, 18 NRC 936, 940, 9S4 (1983) 

criteria for evaluating deficiencies in administrative control of notification procedures during Indian 
Point emergencies; LBP·83-68, 18 NRC 975 (1983) 

10 C.F.R. 50.47(b)(6) 
adequacy of communications with Indian Point emergency workers; LBP·83·68, 18 NRC 938, 

941-42, 9S4 (1983) 
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failure of Rockland County to meet planning standards of; LBP-83-68, 18 NRC 930 (1983) 
means for public education on emergency planning; LBP-83-68, 18 NRC 942-43, 954 (1983) 

10 C.F.R. 50.47(b)(8) 
adequacy oflndian Point emergency facility and equipment; LBP-83-68, 18 NRC 944, 954 (1983) 

10 C.F.R. 50.47(b)(9) 
adequacy of accident assessment equipment at Indian Point; LBP-83-68, 18 NRC 944-45, 954 (1983) 

10 C.F.R. 50.47(b)(10) 
adequacy of protective actions for Indian Point ingestion pathway; LBP-83-68, 18 NRC 946, 955, 

960 n.86 (1983) 
failure of Rockland County to meet planning standards of; LBP-83-68, 18 NRC 930 (1983) 
FEMA conslusions concerning emergency planning at Indian Point; LBP-83-68, 18 NRC 930 (1983) 
need for distribution of potassium iodide in plume EPZ; LBP-83-7I, 18 NRC 1108 (1983) 
need for inclusion of use of radioprotective drugs in emergency plans; ALAB-754, 18 NRC 1334 n.2 

(1983) 
possible responses to an emergency; 00-83-15, 18 NRC 742 (1983) 
scope of developments during radiological emergency for which response plans must be formulated; 

LBP-83-7I, 18 NRC 1112 n.15 (1983) 
significance of lack ofagreement letters in State and County emergency plans; LBP-83-68, 18 NRC 

932 (1983) 
use of potassium iodide to control radiological exposures; LBP-83-7I, 18 NRC 1109 n.11 (1983) 

10 C.F.R. 50.47(b)(1l) 
adequacy oflndian Point's means for controlling radiological exposure; LBP-83-68, 18 NRC 947-48 

([983) 
use of potassium iodide to control radiological exposures; LBP-83-71, 18 NRC 1109 n.l1 (1983) 

10 C.F.R. 50.47(b)(12) 
adequacy of Indian Point arrangements to treat contaminated injured individuals; LBP-83-68, 18 

NRC 949-50,955 (1983) 
degree of safety problem that deficiency in emergency medical services presents; CLI-83-28, 18 

NRC 11SS-56 (1983) 
demonstration of assurance of adequacy of offsite medical services am,ngements; LBP-83-47, 18 

NRC 229, 234-35 (1983) 
10 C.F.R. 50.47(b)(13) 

adequacy oflndian Point post-accident recovery and reentry planning; LBP-83-68, 18 NRC 950, 955 
(1983) 

10 C.F.R. 50.47(b)(14) 
status of exercises and drills Btlndian Point to evaluate emergency response; LBP-83-68, 18 NRC 

950-51,955 (1983) 
10 C.F.R. 50.47(b)(]5) 

adequacy of radiological emergency response training at Indian Point; LBP-83-68, 18 NRC 952-53, 
955 (1983) 

failure of Rockland County to meet planning standards of; LBP-83-68, 18 NRC 930 (1983) 
10 C.F.R. 50.47(b)(16) 

area of weakness in Indian Point emergency planning effort; LBP-83-953, 955 (1983) 
FEMA conslusions concerning emergency planning at Indian Point; LBP-83-68, 18 NRC 930 (1983) 

10 C.F.R. 50.47(c)(2) 
physical conditions affecting local emergency response plans; LBP-83-68, 18 NRC 1004 (1983) 
size and configuration of emergency planning zone; LBP-83-66, 18 NRC 797 (1983) 

10 C.F.R. 50.47(d) 
status of Shoreham emergency planning issues remaining in controversy; LBP-83-57, 18 NRC 623 

(1983) 
10 C.F.R. 50.48 

adequacy of fire-protection measures at WPPSS; LBP-83-66, 18 NRC 790-91 (1983) 
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aging requirements applicable to Shoreham electrical equipment; LBP·83·57, 18 NRC 542-43 (\983) 
challenge to regulation governing environmental qualification of electrical equipment; LBP·83.39, 

18 NRC 77 (\983) 
impact of court finding of invalid portions of final environmental qualification rule; LBP·83·57, 18 

NRC 537 (\ 983) 
requirements and guidance for environmental qualification of electric equipment important to 

safety; LBP·83·57, 18 NRC 536 (\983) 
10 C.F.R. 50.49(b)(J) 

definition of safety·related structures, systems, and components; LBP·83.57, 18 NRC 558 (1983) 
10 C.F.R. 50.49(b)(2) 

compliance of Shoreham with environmental qualification and aging requirements for electrical 
equipment; LBP·83·S7, 18 NRC 544-45 (\983) 

exclusion of nonsafety·related electrical equipment from environmental qualification; LBP·83·57, 18 
NRC 538-40 (\ 983) 

10 C.F.R. 50.49(b)(3) 
status of qualification of post.accident monitoring equipment at Shoreham; LBP·83·57, 18 NRC 540 

(1983) 
10 C.F.R. SO.49(b)(3) and (d)(J) 

interpretation of "postulated accidents"; LBP·83·39, 18 NRC 86 (\983) 
10 C.F.R. 50.49(c) 

equipment excluded from environmental Qualification rule; LBP·83·S7, 18 NRC 537 (t983) 
10 C.F.R. 50.49(j) 

justification for equipment not demonstrated to be fully environmentally Qualified; LBP·83·57, 18 
NRC 537, 540, 541 (t983) 

10 C.F.R. 50.49(k) 
requirements and guidance for environmental qualification of electric equipment important to 

safety; LBP·83·57, 18 NRC 536 (t983) 
10 C.F.R. 50.54 

adequacy of WPPSS emergency plans; LBP.83·66, 18 NRC 795 (t 983) 
\0 C.F.R. 50.54(0 

issuance of Demand for Information by NRC Staff; 00·83·19,18 NRC 1468 n.6 (\983) 
10 C.F.R. SO.54(s)(2)(ii} 

action taken by NRC to correct emergency preparedness deficiencies; 00·83·15, 18 NRC 740 
(1983) 

conditions imposed for continued operation of Indian Point Station; LBP·83·68, 18 NRC 843 n.8 
(1983) 

deadline for correction of emergency planning deficiencies; LBP·83·68, 18 NRC 839 (\983) 
10 C.F.R. SO.S5(b) and (d) 

timeliness of an operating license application; LBP·83·66, 18 NRC 781 (\983) 
10 C.F.R. 50.55(e) 

adequacy of reporting correcting of nonconformances at Perry; LBP·83·77, 18 NRC 1384 (t983) 
construction problems to be reported by applicant to NRC; LBP·83-43, 18 NRC 127 (983) 
mitigation of material false statement by filing of report under; LBP·83·60, 18 NRC 695·96 (983) 
obligation of licensee to report deficiencies to NRC; 00·83·19, 18 NRC 1467 (983) 
reporting of cracks and seepage in concrete by applicant; ALAB·7S3, 18 NRC 1325 (t983) 

10 C.F.R. SO.55(e)(\} 
need for prompt identification of quality assurance deficiencies; LBP·83·8I, 18 NRC 1414 (1983) 

10 C.F.R. 50.s5(e)(2)(j) 
WPPSS compliance with, in reporting QAlQC breakdowns; LBP·83·66, 18 NRC 784 (t983) 

10 C.F.R. 50.5Sa 
basis for in·service inspection and testing of valves; LBP.83·S7, 18 NRC 488 (t 983) 
requirements for classification and qualification of systems important to safety; LBP·83·S7, 18 NRC 

560 (1983) 
10 C.F.R. 50.S5a(d) 

application of ASME Code to use ofSA·307 steel in U·bolt&; LBP·83·8I, 18 NRC 1427 (1983) 
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clarification of meaning of "date of order" in relation to determining applicability of ASME Code 
revision; LBP·83·63, 18 NRC 761 (1983) 

10 C.F.R. 50.55a(g) 
contention questioning use of linear fracture mechanics theory deemed attack on regulation; 

LBP·83·76, 18 NRC 1273 (1983) 
factor determining which edition of ASME Code is applicable to testing of valves; LBP·83·57, 18 

NRC 490 (1983) 
10 C.F.R. 50.57 

findings required prior to issuance of operating license; LBP·83.71, 18 NRC 1117 (J983) 
10 C.F.R. 50.57(a) 

finding necessary for issuance of an operating license for a nuclear power plant; LBP·83·57, 18 NRC 
464 (J983) 

10 C.F.R. 50.57(a)(3) 
justification for requiring remedial or compensatory actions for site·specific problems; LBP·83·39, 18 

NRC 71 (J983) 
10 C.F.R. 50.57(a)(3)(0 

degree of quality expected in construction of nuclear power plants; ALAB·740, 18 NRC 346 (J983) 
health and safety standard required for issuance of operating license; ALAB.756, 18 NRC 1345 

(1983) 
10 C.F.R. 50.59 

correction of inconsistencies in FSAR; ALAB·753, 18 NRC 1329 (J983) 
licensee authority to change procedures regarding receipt of spent fuel; DD·83·14, 18 NRC 736 

(1983) 
10 C.F.R. 50.100 

failure to address rock overbreak problem in Final Safety Analysis Report as a material false 
statement; LBP·83·60, 18 NRC 695 (1983) 

10 C.F.R. 50.109(a) 
justification for requiring remedial or compensatory actions for site·specific problems; LBP·83·39, 18 

NRC 71 (1983) 
10 C.F.R. 50, Appendix A 

adequacy of Mark II containment design to accommodate combined loads from transients and 
LOCA events; LBP·83·57, 18 NRC 523 (1983) 

compliance ofWPPSS Project regarding ashfall from Mount St. Helens; LBP·83·66, 18 NRC 783 
(1983) 

consideration of occupational doses associated with handling and storage of spent fuel at Catawba; 
LBP·83·56, 18 NRC 441 (1983) 

definition of "important to safety"; LBP·83.57, 18 NRC 555, 556 (1983) 
limitations on scope of steam generator contention; LBp·83·66, 18 NRC 788 (1983) 

10 C.F.R. 50, Appendix A, Introduction 
definition of single failure criterion; LBP·83·57, 18 NRC 480·82 (1983) 
justification for requiring remedial or compensatory actions for site·specific problems; LBP·83·39, 18 

NRC 71 (1983) 
10 C.F.R. 50, Appendix A, Definitions and Explanations 

definition of single failure criterion; LBP·83·57, 18 NRC 480 (1983) 
10 C.F.R. 50, Appendix A, GDC 1 

ability ofWPPSS to implement quality assurance/quality control program; LBP.83-66, 18 NRC 784 
(1983) 

allegations of "patterns" of "breakdowns" in quality assurance at Shoreham; LBP·83·57, 18 NRC 
580·81 (1983) 

requirements for classification and qualification of systems important to safety; LBP·83·57, 18 NRC 
560 (1983) 

requirements of applicants for nuclear power plant licenses; LBP·83-43, 18 NRC 125 (1983) 
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10 C.F.R. SO, Appendix A, ODC 1,4 
adequacy of environmental qualification of WPPSS safety-related equipment; LOP-83-66, 18 NRC 

788 (1983) 
compliance of Comanche Peak pipe support design with; LBP-83-63, 18 NRC 760 (1983) 
Licensing Board interpretation of requirements of; LBP-83-8I, 18 NRC 1413 (1983) 

10 C.F.R. SO, Appendix A, ODC 1,31,46 
adequacy of Shoreham safety-related piping to meet requirements of; LBP-83-57, 18 NRC 469 

(1983) 
10 C.F.R. SO, Appendix A, ODC 2 

adequacy of design response spectrum and damping factors for Shoreham; LBP-83-S7, 18 NRC 504 
(1983) 

10 C.F.R. SO, Appendix A, ODC 4, 16,50, 51 and 52 
adequacy of Shoreham's Mark II containment to meet regulatory requirements; LBP-83-57, 18 NRC 

SII (1983) 
10 C.F.R. SO, Appendix A, ODC 5 

separation of spent fuel storage facilities for multi-unit reactors; LOP-83-56, 18 NRC 437 (1983) 
10 C.F.R. 50, Appendix A, ODC 17 

need for more stringent requirements on emergency diesel generators than provided in regulations; 
LBP-8l-66, 18 NRC 792 (J 983) 

reliability of emergency diesel generators at Perry; LBP-8l-80, 18 NRC 1405 (1983) 
10 C.F.R. 50, Appendix A, ODC 20 

adequacy of Shoreham plant to meet requirements relating to anticipated transients without scram; 
LOP-83-S7, 18 NRC 499 &. n.lS (1983) 

10 C.F.R. 50, Appendix A, ODC 23, 34, 35, 37, and 40 
possibility of failure of valves in Shoreham safety-related systems; LBP-83-S7, 18 NRC 476 (1983) 

10 C.F.R. 50, Appendix A, ODC 32 
scope of inspection of sleeved steam generator tube; ALAB-739, 18 NRC 341 n.9 (1983) 

10 C.F.R. 50, Appendix A, ODC 34, 35 
compliance ofWPPSS concerning decay heat removal in event of an accident; LBP-83-66, 18 NRC 

786 (1983) 
10 C.F.R. 50, Appendix A, ODC 56 

violation of steam line penetrating primary containment at Shoreham; LBP-83-S7, 18 NRC 608 
(1983) 

10 C.F.R. 50, Appendices A and B 
applicant's failure to have quality assurance documents in its possession as violation of; DD-83-lI, 

18 NRC 296 (1983) 
10 C.F.R. SO, Appendix B 

adequacy and quality assurance of design verification program at Shoreham; LBP-83-57, 18 NRC 
524 (1983) , 

adherence of Comanche Peak applicants to quality assurance/quality control requirements of; 
LBP-83-43, 18 NRC 125 (1983) 

application to nonsafety-related items; LBP-83-57, 18 NRC 615 (1983) 
capability of Byron Station applicant for complying with requirements of; LBP-83-41, 18 NRC 110 

(1983) 
compliance of CIlia way Plant with quality assurance criteria of; ALAB-740, 18 NRC 347 n.6 (1983) 
concerns with housekeeping conditions at Shoreham; LBP-83-S7, 18 NRC 598 (l983) 
definition of."safety-related"; LBP-83-57, 18 NRC 556 (1983) 
degree of quality assurance required for safety systems; LBP-83-S7, 18 NRC 578 (1983) 
extent to which an applicant's construction quality assurance must conform with regulations; 

ALAB-756, 18 NRC 1351 (1983) 
Interpretation of quality assurance implications of Part 50, App. A, ODC 1 and 4; LBP-83-8I, 18 

NRC 1413-15 (1983) 
justification for promptness requirement of; LBP-83-8I, 18 NRC 1424 (1983) 
major concern raised from review of Inspection and Enforcement program at Shoreham; LBP-83-57, 

18 NRC 604 (1983) 
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modification of, for graded quality assurance program; LBP-83-57, 18 NRC 560 (1983) 
need for management study to review management controls within quality assurance organization; 

LBP-83-43, 18 NRC 148 (1983) 
quality assurance requirements concerning usc of statistical sampling methodology; LBP-83-57, 18 

NRC 620 (1983) 
reliability of safety-related valves 8t Shoreham; LBP-83-57, 18 NRC 483 (1983) 
requirements for classification and qualification of systems important to safety; LBP-83-57, 18 NRC 

561 (1983) 
responsibility for establishing and executing a quality assurance program; LBP-83-60, 18 NRC 687 

(1983) 
responsibility for establishing and executing quality assurance programs; LBP-83-71, 18 NRC 1134 

(1983) 
scope of Final Safety Analysis Report; ALAB-734, 18 NRC 13 (1983) 
status of quality assurance program for operational phase of Shoreham; LBP-83-S7, 18 NRC 583 

(1983) 
10 C.F.R. SO, Appendix B, Introduction 

Interchangeability of the terms "quality assurance" and "quality control"; ALAB-740, 18 NRC 346 
n.3 (1983) 

10 C.F.R. SO, Appendix B, 1 
independence required of quality assurance organizations; ALAB-7S6, 18 NRC 1347 (1983) 
responsibility for establishing and executing a quality assurance program; LBP-83-60, 18 NRC 687 

n.S7 (1983) 
responsibility for establishment and execution of quality assurance program; DD-83-11, 18 NRC 296 

(1983) 
10 C.F.R. SO, Appendix B,I through XVIII 

allegations of "patterns" of "breakdowns" in quality assurance at Shoreham; LBP-83-S7, 18 NRC 
580-81 (1983) 

10 C.F.R. SO, Appendix B, II 
basis for decisions on quality assurance issues of material fact; LBP-83-77, 18 NRC 1373 (1983) 
classification of violation concerning alignment of pipe support struts at Shoreham; LBP-83-S7, 18 

NRC 609 (1983) 
scope of description required for quality assurance procedures; ALAB-734, 18 NRC IS (1983) 

10 C.F.R. SO, Appendix B, III 
classification of violation concerning need for means to manually initiate protective actions at 

system level at Shoreham; LBP-83-S7, 18 NRC 60S (1983) 
10 C.F.R. SO, Appendix B. III, XI 

adequacy of Shoreham's testing to establish hydrodynamic loads from a LOCA; LBP-83-57, 18 NRC 
S11 (1983) 

10 C.F.R. SO, Appendix B, V 
classification of violation concerning fire hazards and cleanliness procedures at Shoreham; 

LBP-83-S7, 18 NRC 609 (1983) 
10 C.F.R. SO, Appendix B, V, VI 

updating of manuals for activities affecting quality; LBP-83-S7, 18 NRC 599 (1983) 
10 C.F.R. SO, Appendix B, IX 

applicability of welding code requirements; ALAB-740, 18 NRC 355 (1983) 
10 C.F.R. SO, Appendix B, XI 

Level IV violation at Byron Station; LBP-83-41, 18 NRC 105 (1983) 
10 C.F.R. SO, Appendix B, XIII 

compliance of Shoreham with requirements for storage of equipment and materials during 
construction; LBP-83-S7, 18 NRC 595, 596 (1983) 

10 C.F.R. SO, Appendix B, XV 
adequacy of applicant's quality assurances procedures for dealing with nonconformances; 

ALAB-740, 18 NRC 358 n.63 (1983) 
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10 C.F.R. SO, Appendix B, XVI 
basis for decisions on quality assurance issues of material fact; LBP·83·77, 18 NRC 1373 (]983) 
consequence of applicant's failure to file nonconformance reports; LBP·83·8I, 18 NRC 1425 (]983) 
need for prompt identification and correction of non conformances; LBP.83·77, 18 NRC 1368, 1387 

(]983) 
problems with cable separation at Shoreham; LBp·83·57, 18 NRC 600 (]983) 

10 C.F.R. SO, Appendix B, XVI and XVIII 
legibility required of power plant drawings; LBP·83·57, 18 NRC 583 (1983) 

10 C.F.R. 50, Appendix B, XVII 
need for applicant to maintain possession of design documents; DD·83·11, 18 NRC 296·97 (]983) 

10 C.F.R. 50, Appendix B, XVIII 
quality assurance requirements concerning use of statistical sampling methodology; LBP·83·57, 18 

NRC 620 (]983) 
10 C.F.R. SO, Appendix E 

adequacy ofWPPSS emergency plans; LBP·83·66, 18 NRC 795 (]983) 
compliance of Comanche Peak facility with emergency planning requirements of; LBp·83-43, 18 

NRC 149 (]983) 
inadequacies in emergency planning at Indian Point; LBP·83-68, 18 NRC 929 (]983) 

10 C.F.R. SO, Appendix E, IV.D 
adequacy of Indian Point licensees' decisionmaking capabilities during radiological emergencies; 

LBP·83.68, 18 NRC 936 (]983) 
10 C.F.R. 50, Appendix E, IV.D.2 

responsibility for activating sirens during radiological emergency; LBP·83·68, 18 NRC 937 (]983) 
10 C.F.R. 50, Appendix E, IV.D:3 

conformance of Indian Point notification procedures with; LBP·83·68, 18 NRC 975 (]983) 
criteria for evaluating deficiencies in administrative control of notification procedures during Indian 

Point emergencies; LBP·83-68, 18 NRC 975 (]983) 
10 C.F.R. SO, Appendix E,IV.E.8 

time in which Emergency Operations Facility must becoQle fully functional following declaration of 
site emergency; CLI·83·22, 18 NRC 307 (]983) 

10 C.F.R. 50, Appendix E, IV.F 
adequacy of radiological emergency response training at Indian Point; LBP·83·68, 18 NRC 952 

(]983) 
10 C.F.R. 50, Appendix E, IV.F.1 

status of exercises and drills at Indian Point to evaluate emergency response; LBP·83·68, 18 NRC 
951 (]983) 

10 C.F.R. 50, Appendix H 
requirements for monitoring reactor vessel fracture toughness; LBP·83-68, 18 NRC 903 (]983) 

10 C.F.R. 50, Appendix I 
adequacy of design of Catawba spent fuel storage facility to control effiuent releases; LBP·83·S6, 18 

NRC 436 (]983) 
method for calculating total body dose from fuel assemblies 5 years out·of-core and stored in 

Catawba spent fuel pool; LBP·83·S6, 18 NRC 437 (]983) 
scope of contentions on health effects of radiological releases; LBP.83.66, 18 NRC 782 (] 983) 

10 C.F.R. SO, Appendix I, II.D 
degree of compliance required of applicant regarding dose limitations; LBP.83·66, 18 NRC 782 

(]983) 
10 C.F.R. SO, Appendix K 

conformance ofWPPSS emergency core cooling system computer model with; LBP·83-66, 18 NRC, 
790 (]983) : 

validity of Shoreham's emergency core cooling system calculations; LBP·83·57, 18 NRC 473 (]983) 
10 C.F.R. 50, Appendix R 

adequacy offire·protection measures at WPPSS; LBP·83·66, 18 NRC 790·91 (]983) 
10 C.F.R. SO, Appendix R, II.L.S 

amount of time sufficient to mitigate failure of cooling trains in spent fuel pool; LBP·83·56, 18 
NRC 425 (]983) 
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10 C.F.R. 51.5(b)(3) and (cHI) 

LEGAL CITATIONS INDEX 
REGULATIONS 

need for supplemental environmental impact statement prior to issuance of low-power license; 
LBP-83-57, 18 NRC 624, 625 n.73 (1983) 

10 C.F.R. 51.20 
adequacy of assessment of interaction between WPPSS project and nearby nuclearlchemical 

facilities; LBP-83-66, 18 NRC 794-95 (1983) 
calculation of releases from transportation and disposal of low-level wastes; LBP-B3-56, 18 NRC 440 

(1983) 
10 C.F.R. 51.20(b) and (c), 51.21, 51.23(c) 

adequacy of human cost estimate for WPPSS project; LBP-83-66, 18 NRC 781 (1983) 
10 C.F.R. 51.52(b)(3) 

modification of Final Environmental Statement; LBP-83-36, 18 NRC 48 (1983) 
10 C.F.R. 55.33 

requirements for renewal of reactor operator license; CLI-83-20, 18 NRC 4 (1983) 
10 C.F.R. 60 

determining consistency of DOE's siting guidelines for nuclear waste repositories with: CLI-83-26, 
18 NRC 1141 n.3 (1983) 

10 C.F.R. 60.11 
proposed steps for NRC concurrence in DOE's siting guidelines for nuclear waste repositories; 

DPRM-83-3, 18 NRC 1475 (19830 
10 C.F.R. 70.11 

NRC authority over Energy Department's prime contractor; 00-83·14, 18 NRC 732 (1983) 
10 C.F.R. 70.24 

consideration of occupational doses associated with handling and storage of spent fuel at Catawba; 
LBP-83-56, 18 NRC 441 (1983) 

10 C.F.R. 71 
adequacy of regulatory requirements with respect to safety of radioactive material transportation; 

DD-83-12, 18 NRC 716 (\983); DO-83-14, 18 NRC 734 (1983) 
authority over shipments of licensed materials; DD-83-12, 18 NRC 715 n.2 (1983) 
requirements to be met when transporting radioactive materials; DD-83-12, 18 NRC 714 (1983) 

10 C.F.R. 71, Subparts D through H 
conditions that spent fuel casks are designed to withstand; DD-83-14, 18 NRC 733 n.7 (1983) 

10 C.F.R. 71, Subparts G and H 
extent of quality assurance program overseen by NRC stafT for packaging of licensed materials; 

DD-83-12, 18 NRC 716 (1983) 
10 C.F.R. 71.5 

authority over shipments of licensed materials; DO-83-12, 18 NRC 715 n.2 (1983) 
10 C.F.R. 71.12, as amended 

requirement necessary to obtain authority to deliver spent fuel to a carrier for transport; DD-83-14, 
18 NRC 732 (1983) 

10 C.F.R. 71.31 
authority tor review and approval of design of packaging of spent fuel; DD·83-12, 18 NRC 716 

(1983) 
10 C.F.R. 71.51(a) 

packaging for transport of spent fuel; DO-83-12, 18 NRC 716 (1983) 
10 C.F.R. 71.73 

durability of casks for transport of spent fuel; DO-83-12, 18 NRC 716 (1983) 
10 C.F.R. 71.73(c)(J) 

tests to which spent fuel casks are subjected; DO-83-12, 18 NRC 718 (1983) 
10 C.F.R. 71.101 

authority for review and approval of quality assurance program for packaging of spent fuel; 
DD-83-12, 18 NRC 716 (1983) 
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10 C.F.R. 73 

LEGAL CITATIONS INDEX 
'REGULATIONS 

physical security of shipments of radioactive materials; 00·83·12, 18 NRC 714 (\983) 
variations In preferred routes for shipments of radioactive materials; 00·83·14, 18 NRC 733 n.6 

(\983) 
10 C.F.R. 73.37 

authority for approval of routes of spent fuel shipments; 00·83·14, 18 NRC 730 (] 983) 
finding regarding physical security of transport route of irradiated fuel being shipped from West 

., Valley, N.Y.; 00·83·14, 18 NRC 733 (]983) 
10 C.F.R. 73.40 

quantities of special nuclear materials requiring compliance with; LBP·83-67, 18 NRC 803 (]983) 
10 C.F.R. 73.40(a) . 

need for UCLA research reactor to protect against sabotage; LBP·83·67, 18 NRC 807, 808 (]983) 
10 C.F.R. 73.60 

need for UCLA research reactor to comply with; LBP·83·67, 18 NRC 803, 80S-09 (\983) 
quantities of special nuclear materials requiring compliance with; LBP·83·67, 18 NRC 803 (]983) 

10 C.F.R. 73.67 
exemption of plutonium·beryllium neutron sources from strategic special nuclear materials 

inventory at UCLA; LBP·83·67, 18 NRC 803, 80S-09 (1983) 
10 C.F.R. 100 

definition of "safety·related"; LBP·83·S7, 18 NRC 5S6 n.27 (]983) 
determination of design basis accidents for Shoreham; LBP·83·57, 18 NRC 566 (]983) 

10 C.F.R. 100.10 
adequacy of assessment of Interaction between WPPSS project and nearby nuclear/chemical 

facilities; LBP·83-66, 18 NRC 794·9S (]983) 
justification for requiring remedial or compensatory actions for site·specific problems; LBP·83·39, 18 

NRC 71 (]983) 
10 C.F.R. 100.11 

degree of compliance required of applicant regarding dose limitations; LBP·83-66, 18 NRC 782 
(1983) 

10 C.F.R. 100, Appendix A 
adequacy of design response spectrum and damping factors for Shoreham; LBp·83.57, 18 NRC S04, 

S09, SIO (]983) 
definition of "safety·related"; LBP·83.S7, 18 NRC S56, S59 (1983) 
extent 01 StalTreview of Shoreham plant systems design; LBP.83·57, 18 NRC 566·67 (1983) 
requirements for classification and qualification of systems Important to safety; LBP·83·S7, 18 NRC 

S61 (1983) 
10 C.F.R. 100, Appendix A, I and III 

scope of safety functions designated as safety·related; LBP·83·57, 18 NRC SS7 (1983) 
10 C.F.R. 100, Appendix A, VI(a)()) 

basis for developing design response spectrum for a nuclear power plant; LBP·83·57, 18 NRC 506 
(]983) 

10 C.F.R. 140.91, Appendix A 
insurance on shipments of spent fuel; 00·83·14, 18 NRC 735 (1983) 

10 C.F.R. 960 
obligation to provide opportunity for notice and comment on Commission's statutory concurrence 

with; CLl·83·26, 18 NRC ]]40 (]983) 
40 C.F.R. IS02.9(c) 

factors determining need to supplement Final Environmental Statement; LBP·83·36, 18 NRC 49 
(1983) 

44 C.F.R. 351.23(0 
responsibility for providing guidance on use of radioprotective drugs; LBP·83·71, 18 NRC 1109 n.7· 
(1~ . 

49 C.F.R. 170 through 189 
requirements to be met when transporting radioactive materials; 00·83·12, 18 NRC 714 (1983) 
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49 C.F.R. 173.389(b) 

LEGAL CITATIONS INDEX 
REGULATIONS 

definition of a "large quantity" of radioactive material; 00-83-14, 18 NRC 733 n.6 (1983) 
routing of radioactive shipments; 00-83-12, 18 NRC 715 (1983) 

49 C.F.R. 177.825 
routing and driver training requirements for radioactive shipments; 00-83-12, 18 NRC 715 (1983); 

00-83-14, 18 NRC 733 n.6 (1983) 
49 C.F.R. 177.825(e) 

variations in preferred routes for shipments of radioactive materials; 00-83-14, 18 NRC 733 n.6 
(1983) 
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LEGAL CITATIONS INDEX 
STATUTES 

Administrative Procedure Act. 7(d). 5 U.S.C. 556(e) 
responses to officially noticeable material; ALAB-740. 18 NRC 350 (1983) 

Atomic Energy Act. 103.42 U.S.C. 2133 (1976) 
requirements of applicants for nuclear power plant licenses; LBP-83-43. 18 NRC 125 (1983) 

Atomic Energy Act. 42 U.S.C. 2011 et seq. 
failure of Appeal Board to rule on question of intervention petitioner's interest for purpose of 

standinll; ALAB-743. 18 NRC 390 (1983) . 
Atomic Energy Act. 42 U.S.C. 2133(d). 2232(a) 

degree of quality expected in construction of nuclear power plants; ALAB-740. 18 NRC 346 (1983) 
health and safety standard required for issuance of operating license; ALAB-756. 18 NRC 1345 

(1983) 
Atomic Energy Act. 147 

balance between measures used to protect sensitive information and rights of parties in adjudicatory 
proceedings; LBP-83-40. 18 NRC 99 (1983) 

Atomic Energy Act. 16I(c). 42 U.S.C. 220I(c) 
NRC authority to conduct investigation while Grand Jury investigation is under way; CLI-83-24. 18 

NRC 319 (1983) 
Atomic Energy Act. 182(a). 42 U.S.C. 2232(a) 

standard for judging adequacy of a testing program; LBP-83-S7. 18 NRC 523 (1983) 
Atomic Energy Act. 186.42 U.S.C. 2236(a) 

Commission authority to take enforcement action for material false statement; 00-83-17, 18 NRC 
1239 (1983) , 

conditions appropriate for Commission revocation of a license; CLI-83-21. 18 NRC 160 n.4 (1983) 
scope of material false statements; CLI-83-20. 18 NRC 6 n.l (1983) 

Atomic Energy Act. 189.42 U.S.C. 2239 
ability of NRC Staff to adequately represent an intervenor's interests; LBP-83-80, 18 NRC 1407 

n.ll (983) 
adjudicatory hearings in absence of intervenors; ALAB-747, 18 NRC 1173 n.18 (1983) 
concepts applied in determining an intervention petitioner's interests; CLI-83-2S. 18 NRC 332 

(1983) 
need to renotice a hearing held in abeyance for 10 years; LBP-83-73. 18 NRC 1236 (1983) 
purpose of providing hearing rights to private citizens and organizations; ALAB-747, 18 NRC 1175 

(I 983} 
public interest considerations in requiring Staff divulgence of sensitive information; LBP-83-40, 18 

NRC 101 (983) 
right of intervenor to question propriety of NRC Staff approval of physical security plan; LBP-83-67. 

18 NRC 808 (1983) 
Atomic Energy Act. 189a. 42 U.s.C. 2239(a) 

Commission altitude toward tardy petitioners; ALAB-743. 18 NRC 396 n.37 (1983) 
expansion of spent fuel pool without formal construction permit amendment; LBP-83-56, 18 NRC 

428 (I98J) 
need for a hearing to obtain an operating license; LBP-83-4S. 18 NRC 21S (1983) 
standard for granting a hearing; LBP-83-42, 18 NRC 114 (1983) 
weight given to good cause factor in determining admissibility of late-filed contentions; CLI-83-23, 

18 NRC 313 (1983) 
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LEGAL CITATIONS INDEX 
STATUTES 

Atomic Energy Act, 192(b)(J), 42 U.s.C. 2242(b)(J) and (2) 
environmental findings necessary for issuance of temporary operating license; LBP-B3-57, IB NRC 

632 (1983) 
Atomic Energy Act, 234 

imposition of penalties for material false statements; CLI-83-20, IB NRC 3, 5-6 (1983) 
Atomic Energy Act, 42 U.s.C. 2271 

right of NRC to brief Justice Department on information in its possession; CLI-83-24, 18 NRC 320 
n.B (1983) 

Communications Act, 47 U.S.C. 503(b)(J) 
interpretation of "continuing violation"; CLI-B3-20, IB NRC 6 (1983) 

Department of Energy Organization Act of 1977,404,42 U.S.C. 7174 
reason that Congress did not make NRC concurrence with DOE siting suidelines a public 

rulemaking; DPRM-B3-3, 18 NRC 1480 n.6 (1983) 
Export Trading Company Act of 1982, 15 U.S.C. 4017, 4020 

concurrence of one asency with another agency's actions as rulemakins; CLI-83-26, IB NRC 1145 
(19B3) 

Freedom of Information Act, 5 U.S.C. 552(b) (5) 
documents covered by executive privilege; LBP-83-72, 18 NRC 1225 (l983) 

Hazardous Materials Transportation Act (HMTA), 49 U.S.C. 1801-12 
authority over routing of radioactive shipments; DD-83-12, 18 NRC 71S (1983); DD-83-14, 18 

NRC 133 n.6 (19B3) 
National Environmental Policy Act, 42 U.S.C. 4332 

Licensing Board jurisdiction over transhipments of spent fuel; ALAB-741, 18 NRC 378 (1983) 
1982-83 NRC Authorization Act, 11, Pub. L. No. 97-415 

environmental findings necessary for issuance of temporary operating license; LBP-83-57, 18 NRC 
631 (1983) 

Nuclear Waste Policy Act of 1982, 112(a), 42 U.S.C. 10,132(a) 
Commission concurrence under, as rulemakins; CLI-83-26, 18 NRC 1140, 1142 (1983) 

Nuclear Waste Policy Act of 1982, 302(a)(5)(b), Pub. L. No. 97-425, 96 Stat 2201, 2258 
responsibility for coping with radioactive wastes prior to 1998; ALAB-741, 18 NRC 377 (1983) 

Nuclear Waste Policy Act of 1982, 306, Pub. L. No. 97-425 
requirements for simulator training of control room operators; LBP-83-7S, 18 NRC 12S7 (l983) 

Nuclear Waste Policy Act of 1982,42 U.S.C. 10,101 
federal funding for disposal of spent fuel; CLl-83-21, 18 NRC 161 (1983) 

N.Y. Exec. Law, Art 2-B (Conso\. 1982) 
responsibilities of State and Local governments during radiological emergency; LBP-83-68, 18 NRC 

932 n.S8 (1983) 
Surface Mining Control and Reclamation Act of 1977, SOHa}, 30 U.S.C. 1251 

responsibility of Secretary oflnterior concerning surface coal mining and reclamation; CLI-83-26, 18 
NRC 1144 (1983) 

Surface Mining Control and Reclamation Act of 1977, 516(a}, 30 U.S.C. 1266(a) 
concurrence of one agency with another agency's actions as rulemaking; CLI-83-26, 18 NRC 1144 

n.2 (1983) 
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Fed. R. Civ. P. 56(e) 

LEGAL CITATIONS INDEX 
OTHERS 

content of affidavits supporting motion for summary disposition; ALAB-135. 18 NRC 24 (1983) 
Model Rules of Professional Conduct. Rule 3.3(a)(3) (1983) 
responsibility of counsel regarding citations oflegal authority adverse to its position; ALAB-141. 18 

NRC 1114 n.21 (1983) 
1975 U.S. Code Congo &. Ad. News 2259-62 

insurance on shipments of spent fuel; DD-83-14. 18 NRC 135 n.lO (1983) 
2 J. Weinstein. Evidence' 503(a)(2)[01l 

applicability of attorney-client privilege to attorney advice in a nonlegal capacity; LBP-83-10. 18 
NRC 1103 (1983) 

2 J. Weinstein. Evidence' 503(b)[06) at 503-60 (1982) 
exception to rule that presence of third party destroys attorney-client privilege; LBP-83-10. 18 NRC 

1100 (1983) 
VIII Wigmore. Evidence § 2291. p. 545 (McNaughton Rev. 1961) 

purpose of attorney-client privilege; LBP·83-10. 18 NRC 1099 (1983) 
VIII Wigmore. Evidence § 2303 (McNaughton Rev. 1961) 

nature of communications between attorney and potential client; LBP-83-10. 18 NRC 1098 (1983) 
VIII Wigmore. Evfdence § 2311. pp. 599-603 (McNaughton Rev. 1961) 

communication between attorney and client. which is not confidential; LBP-83-10. J8 NRC 1100 
(1983) 

VIII Wigmore. Evidence § 2327. pp. 636. 638 (McNaughton Rev. 1961) 
purpose of rule for waiver of attorney-client privilege; LBP-83-70. 18 NRC 1101 (1983) 
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SUBJECT INDEX 

ACCIDENT(S) 
. class 9, Commission policy on considering; CLI·83·32, 18 NRC 1309 (1983) 
consequence and probability testimony on Indian Point, scope of; LBP·83·68, 18 NRC 8\1 (1983) 
consideration of external initiators of, in Limerick probabilistic risk assessment; LBP·83·39, 18 NRC 

67 (1983) 
core melt, estimation of probability of, at Limerick facility; LBP·83·39, 18 NRC 67 (1983) 
groups within NRC accident spectrum, descriptions of; LBP.83·68, 18 NRC 8\1 (1983) 
loss of coolant, major suppression pool loads occurring during; LBP·83·57, 18 NRC 445 (1983) 
loss of coolant, need for consideration of stress on pipe supports during; LBP·83·33, 18 NRC 27 

(1983) 
postulated, definition of; LBP:83·39, 18 NRC 67 (]983) 
sequences for Indian Point, postulated with plant damage states and frequencies; LBP·83·68, 18 

NRC 8\1 (]983) 
sequences for Shoreham, determination of which should be considered within design basis; 

LBP.83·57, 18 NRC 445 (J983) 
sequences, grouping of, into plant damage states; LBP·83·68, 18 NRC 8\1 (1983) 
severe, in Catawba spent fuel storage facility, potential for; LBP·83·56, 18 NRC 421 (]983) 

ADJUDICATORY BOARDS 
role of, at operating license stage; ALAB·750, 18 NRC 1205 (1983) 

ADMINISTRATIVE PROCEEDINGS 
application of collateral estoppel to; LBP·83.34, 18 NRC 36 (1983) 
source of bias that is disqualifying in; ALAB· 748, 18 NRC 1184 (J 983) 

AMENDMENT(S) 
of Final Environmental Statement; LBp·83·36, 18 NRC 4S (J983) 
of intervention petitions for change in identities of authorizing members of an organization; 

LBP·83·59, 18 NRC 667 (1983) 
to DOE siting guidelines for nuclear waste repositories, need for NRC concurrence in; DPRM·83·3, 

18 NRC 1473 (983) 
See also Operating License Amendment Proceeding 

AMERICAN WELDING SOCIETY CODE 
applicability of, to nuclear plants; LBP·83·81, 18 NRC 1410 (1983) 

ANTICIPATED TRANSIENTS WITHOUT SCRAM 
at Comanche Peak, status of procedures for dealing with; LBP·83-43, 18 NRC 122 (1983) 
at Shoreham, adequacy of means to mitigate; LBP·83·57, 18 NRC 445 (1983) 

APPEAL BOARD(S) 
. advisory opinions by; ALAB·743, 18 NRC 387 (1983) 
authority to direct certification of legal issues raised in pending Licensing Board proceedings; 

ALAB·737, 18 NRC 168 (1983) 
jurisdiction over request for reconsideration of environmental qualification issue; ALAB·744, 18 

NRC 743 (1983) 
jurisdiction to consider reopening request on issue addressed in decision that has become 

administratively final; ALAB·753, 18 NRC 1321 (1983) 
scope of sua sponte review by; ALAB·739, 18 NRC 335 (]983) 

APPEAL(S) 
criteria for determining whether to grant stay pending; LBP.83-40, 18 NRC 93 (1983) 
interlocutory,legal error as justification for; ALAB·734, 18 NRC \1 (1983) 
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SUBJECT INDEX 

interlocutory, of Licensing Board ruling, showing necessary for; ALAB·734, 18 NRC 11 (1983); 
ALAB·73S, 18 NRC 19 (1983) 

Interlocutory, potential of Licensing Board error for expense and delay a5 cause for; ALAB·741, 18 
NRC 371 (1983) 

of Licensing Board grant of late intervention, burden on party seeking; ALAB.747, 18 NRC 1167 
(1983) 

ASMECODE 
Licensing Board interpretation of; LBP·83·33, 18 NRC 27 (1983) 
relationship of General Design Criteria to; LBP.83·63, 18 NRC 759 (1983) 

AUTOMATIC DEPRESSURIZATION SYSTEM 
logic for Limerick facility, modification of; LBP.83·39, 18 NRC 67 (1983) 

AUXILIARY FEEDWATER SYSTEM 
Rancho Seco, reliability of proposed modifications to; ALAB·746, 18 NRC 749 (1983) 

BAYES' THEOREM 
application of, to Indian Point risk assessment; LBP.S3·68, 18 NRC 811 (1983) 

BIAS 
disqualifying, in administrative proceedings, source of; ALAB·748, 18 NRC l1S4 (1983); 

ALAB·749, 18 NRC 1195 (1983) 
disqualifying, source of; ALAB·7S1, 18 NRC 1313 (1983) 
from extrajudicial sources, demonstration of; ALAB·749, IS NRC 1195 (1983) 

BORON 
injection tank at Comanche Peak, reasons for elimination of; LBP·83-43, 18 NRC 122 (1983) 

BRIEFS 
appellate, content of; ALAB·740, 18 NRC 343 (1983) 
appellate, responsibilities of parties concerning content of; ALAB·739, 18 NRC 335 (1983) 

BURDEN 
of persuasion in special "ofT the record" proceeding; LBP·83-68, 18 NRC 811 (1983) 
on appeal, of party seeking overturn of Licensing Board granl oflate intervention; ALAB·747, 18 

NRC 1167 (1983) 
on proponent of motion to reopen record; ALAB·7S3, IS NRC 1321 (l983); ALAB·7S6, 18 NRC 

1340 (l983) 
CANCELLATION 

of facility, termination of appellate jurisdiction following; ALAB·7S2, 18 NRC 1318 (1983) 
CANCER 

consideration of risk of, in Limerick probabilistic risk assessment; LBp·S3·39, 18 NRC 67 (1983) 
CASK DROP 

into Catawba spent fuel pool, possibility of; LBP.83·S6, 18 NRC 421 (1983) 
CERTIFICATION 

of quality assurance inspectors at Perry; LBP·83·74, 18 NRC 1241 (983) 
See also Directed Certification 

CHEMICAL EFFLUENTS 
of Mississippi River, potential for synergism between Waterford radioactive releases and; 

ALAB·7S3, 18 NRC 1321 (1983); LBP·83·S2A, 18 NRC 265 (1983) 
CIRCULATION 

natural, for decay heat removal following an accident, adequacy of; LBP·83·66, 18 NRC 780 (1983) 
CITATIONS 

legal, responsibilities of parties regarding accuracy and completeness of; ALAB·747, 18 NRC 1167 
(983); LBP·83.76, 18 NRC 1266 (1983) 

CIVIL PENALTIES 
proposed, for material false statements and improper implementation of operator retraining 

program; CLI·83·20, IS NRC 1 (1983) 
CLAMS, ASIATIC 

fouling of intake/discharge structures by; LBP·83-66, IS NRC 780 (1983) 
CLASSIFICATION 

of systems important to safety at Shoreham; LBP·83·S7, 18 NRC 44S (1983) 
See also Emergency Classification System 
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COGENERATION 
substitution of, for Indian Point; LBP·83·68, 18 NRC 811 (1983) 

COLLATERAL ESTOPPEL 
application of decision by Secretary of Labor to licensing action, by operation of; LBP-83-34, 18 

NRC 36 (1983) 
COLLATERAL ORDER DOCTRINE 

application of, to disclosure order; ALAB·73S, 18 NRC 19 (1983) 
COMMUNICATIONS 

between employees and corporate counsel, treatment of, as privileged; CLI-83·31, 18 NRC 1303 
(1983) 

See also Ex Parte Communications 
COMPUTER CODES 

MARCH, CORRAL, and CRAC, for analysis of plant damage states, description of; LBP-83-68, 18 
NRC 811 (1983) 

CONCRETE 
basemat for Comanche Peak containment, cracks in; LBP·83-43, 18 NRC 122 (1983) 
dental, use of, at Comanche Peak; LBp.83.60, 18 NRC 672 (J983) 
technical discussion of cracking and moisture in; ALAB·7S3, 18 NRC 1321 (1983) 

CONFIDENTIALITY 
informant, reason for Commission review of; CLI.83·3D, 18 NRC 1164 (1983) 
of matters related to ongoing investigations by NRC Staff; ALAB.73S, 18 NRC 19 (1983) 

CONSERVATION 
substitution of, for Indian Point; LBP·83·68, 18 NRC 811 (1983) 

CONSOLIDATION 
of proceedings to convert operating license from provisional to full·term and show cause order 

concerning liquefaction potential; ALAB-733, 18 NRC 9 (1983) 
CONSTRUCTION 

defects at WPPSS, admission of contention alleging; LBP.83·66, 18 NRC 780 (1983) 
errors, vulnerability of Limerick facility to; LBP-83·39, 18 NRC 67 (J983) 
problems at Midland Plant, list of; 00·83.16, 18 NRC 1123 (1983) 
quality required by Atomic Energy Act, degree of; ALAB.740, 18 NRC 343 (1983) 

CONSTRUCTION PERMIT(S) . 
Midland, modification of; 00·83.16,18 NRC 1123 (1983) 
withdra\\al of application for, without prejudice; LBP·83.78, 18 NRC 1398 (1983) 

CONTAINMENT 
Comanche Peak, cracks in concrete base mat of; LBP·83-43, 18 NRC 122 (1983) 
cracks caused by remedial soils settlement actions, denial of motion to reopen record on; 

LBP·83·SD, 18 NRC 242 (1983) 
Mark II at Shoreham, ability of, to withstand simultaneous LOCA and transient event loads; 

LBP-83·57, 18 NRC 445 (1983) 
See also Filtered Vented Containment System 
separate, to relieve excess pressure from accidents and transients at Indian Point, need for; 

LBP.83·68, 18 NRC 811 (1983) 
CONTENTION(S) 

authority of Boards to simplify and focus; LBP.83.80, 18 NRC 1404 (1983) 
based on misunderstanding or error, admissibility of; LBP·83.76, 18 NRC 1266 (1983) 
consideration of merits of, at pleading stage; LBP·83·66, 18 NRC 780 (1983) 
degree ofspecificily required for admission of; LBP·83·76, 18 NRC 1266 (1983) 
generic issues as the subjects of; LBP.83·76, 18 NRC 1266 (1983) 
late-filed, based on institutionally unavailable licensing·related documents, tests for admission of; 

ALAB.734, 18 NRC 11 ()983); LBP·83·39, 18 NRC 67 (1983) . 
late·fiIed, factors balanced In determining admissibility of; CLI·83·23, 18 NRC 311 (1983) 
late·fiIed, good cause for; ALAB.737, 18 NRC 168 (1983) 
late·fiIed, on special nuclear materials license raised in operating license proceeding, admissibility 

of; LBP·83·38, 18 NRC 61 (1983) 
late·fiIed, which have potential to unduly delay proceeding, admissibility of; LBP.83·75A, 18 NRC 

1260 (1983) 
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listing of deficiencies as a basis for; LBP-83-80, 18 NRC 1404 (1983) 
loss of good cause for untimely filing of; LBP-83-39, 18 NRC 67 (1983) 
nontimely submission of; LBP-83-37, 18 NRC 52 (1983) 
nontimely, showing necessary, in absence of good cause, on other four criteria for admission of; 

LBP-83-58, 18 NRC 640 (1983) 
purposes for requiring submission of bases for; LBP-83-76, 18 NRC 1266 (1983) 
qualifications of experts who prepare documents as the subject of; LBP-83-76, 18 NRC 1266 (1983) 
reasons for raising as Board issues under sua sponte authority; LBP-83-58, 18 NRC 640 (1983) 
requirements for special "off the record" proceeding; LBP-83-68, 18 NRC 811 (1983) 
submitted after close of the record, criteria to be satisfied for admission of; LBP-83-58, 18 NRC 640 

(1983) 
time limit for filing; ALAB-737, 18 NRC 168 (1983) 

CONTROL ROOM 
operators, adequacy of simulator training of, at Perry; LBP-83-75, 18 NRC 1254 (1983) 

COOLANT 
brackish, at Indian Point, need for elimination of; LBP-83-68, 18 NRC 811 (1983) 

COOLING SYSTEMS 
of Catawba spent fuel pool, adequacy of; LBP-83-56, 18 NRC 421 (1983) 
See also Emergency Core Cooling System; Reactor Coolant Systems 

CORE CATCHER 
need for, at Indian Point; LBP-83-68, 18 NRC 811 (1983) 

CORE MELT 
frequency for Indian Point, calculation of; LBP-83-68, 18 NRC 811 (1983) 

CORROSION 
of steam generator at TMI-l; LBP-83-76, 18 NRC 1266 (1983) 
See also Intergranular Stress Corrosion Cracking 

COST -BENEFIT 
contention alleging errors that would not tilt balance against issuance of operating license, litigability 

of; LBP-83-66, 18 NRC 780 (1983) 
See also Environmental Costs 

COUNSEL 
resolution of factual issues on basis of representations of; ALAB-735, 18 NRC 19 (1983) 
responsibilities of, when citing legal authority to a Board; ALAB-747, 18 NRC 1167 (1983) 
right of, to approach witnesses for an opposing party; CLI-83-3I, 18 NRC 1303 (983) 

CRmCALITY 
of expanded spent fuel pool at Catawba, potential for; LBP-83-56, 18 NRC 421 (1983) 
requirements for Big Rock Point spent fuel pool, compliance with; LBP-83-62, 18 NRC 708 (1983) 

CROSS-EXAMINATION 
Board authority to expedite; LBP-83-55, 18 NIIC 415 (1983) 

DAMPING 
value used at Shoreham, consistency of, with Regulatory Guides; LBP-83-57, 18 NRC 445 (1983) 

DECAY HEAT 
removal, adequacy of natural circulation for; LBP-83-66, 18 NRC 780 (1983) 

DECISION(S) 
initial, in "proposed" form, circumstances appropriate for issuance of; LBP-83-43, 18 NRC 122 

(1983) 
partial initial, effectiveness of, for purposes ofappellate review; LBP-83-77, 18 NRC 1365 (1983) 
pertaining to grant or denial of late intervention, list of; ALAB-743, 18 NRC 387 (1983) 
proposed, responsibilities of parties to make specific objections to; LBP-83-60, 18 NRC 672 (1983) 
unpublished, weight given to; LBP-83-77, 18 NRC 1365 (1983) 

DEFAULT 
for failure to file required findings; LBP-83-43, 18 NRC 122 (1983); LBP-83-60, 18 NRC 672 (1983) 

DEFAULTED ISSUES 
Licensing Board pursuit of; LBP-83-b9, 18 NRC 1084 (1983) 

DEFINmONS 
of "final design"; LBP-83-8I, 18 NRC 1410 (1983) 
of "important to safety," "safety-related" and "safety grade"; LBP-83-57, 18 NRC 445 (1983) 
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of "NRC personnel"; LBP-83-61, 18 NRC 700 (1983) 
of breakdown in quality assurance; LBP-83-57, 18 NRC 445 (1983) 
of systems interaction; LBP-83-57, 18 NRC 445 (1983) 
See also Interpretation 

DELAY 
between a discovery deadline and a hearing as ground for reopening discovery; LBP-83-79, 18 NRC 

1400 (1983) 
of proceeding by late intervention, weight given to potential for; ALAB-747, 18 NRC 1167 (1983) 

DEPARTMENT OF ENERGY 
contracts for waste disposal services with; CLI-83-21, 18 NRC 157 (1983) 
nuclear waste repository siting guidelines, effect of NRC's statutory concurrence with; CLI-83-26, 

18 NRC 1139 (1983) 
siting guidelines for nuclear waste repositories, NRC concurrence in; DPRM-83-3, 18 NRC 1473 

(1983) 
DEPARTMENT OF TRANSPORTATION 

regulations governing transport of radioactive waste; DO-83-12, 18 NRC 713 (1983) 
DEPOSmON 

scope of questions asked on; LBP-83-64, 18 NRC 766 (1983) 
DESIGN 

deficiencies at Comanche Peak, adequacy of QA system for identification and correction of; 
LBP-83-81, 18 NRC 1410 (1983) 

features required for protection against enemy attacks; LBP-83-66, 18 NRC 780 (1983) 
of linear-type supports, interpretation of ASME Code pertaining to; LBP-83-33, 18 NRC 27 (1983) 
See also Seismic Design 

DESIGN BASIS 
at Shoreham, determination of which accident sequences should be considered within; LBP-83-57, 

18 NRC 445 (1983) 
DESIGN RESPONSE SPECTRUM 

at WPPSS, admission of contention alleging defects in; LBP-83-66, 18 NRC 780 (1983) 
basis of, for Shoreham; LBP-83-57, 18 NRC 445 (1983) 

DIESEL GENERATOR(S) 
admission of contention questioning reliability of, for emergency onsite power at Perry; LBP-83-80, 

18 NRC 1404 (1983) 
building at Midland Plant, evaluation of structural integrity of; 00-83-16,18 NRC 1123 (1983) 
need for more stringent requirement on, than GOC 17 provides; LBP-83-66, 18 NRC 780 (1983) 

DIRECTED CERTIFICATION 
criteria for grant of; ALAB-734, 18 NRC 11 (1983); ALAB-735, 18 NRC 19 (1983) 
justification for; ALAB-741, 18 NRC 371 (1983) 
NRC policy concerning; ALAB-742, 18 NRC 380 (1983) 
of legal issues raised in pending Licensing Board proceedings; ALAB-737, 18 NRC 168 (1983) 
petitions, responsibilities of parties in opposing; ALAB-741. 18 NRC 371 (1983) 
showing necessary for; ALAB-742, 18 NRC 380 (1983) 
treatment of merits of claim of Licensing Board error; ALAB-734, 18 NRC 11 (1983) 

DISCOVERY 
against FEMA; LBP-83-61, 18 NRC 700 (1983) 
deadlines, establishment of; LBP-83-79, 18 NRC 1400 (1983) 
Licensing Board appointment oflnterested State as lead intervenor to conduct; LBP-83-35, 18 NRC 

40 (1983) 
of information under protective order; LBP-83-53, 18 NRC 282 (1983) 
purpose of Board adoption of schedule for; LBP-83-80, 18 NRC 1404 (1983) 
scope of questions asked on deposition; LBP-83-64, 18 NRC 766 (1983) 

DISMISSAL 
of proceedings, cause for; LBP-83-45, 18 NRC 213 (1983) 

DISPLACEMENT, FREE-END 
Licensing Board interpretation of; LBP-83-33, 18 NRC 27 (1983) 
of pipes and pipe supports at Comanche Peak, potential for; LBP-83-81, 18 NRC 1410 (1983) 

I-59 



SUBJECT INDEX 

DISQUALIFICATION 
basis of motions for; ALAB.748. 18 NRC 1184 (1983) 
determinations of motions for; ALAB·748. 18 NRC 1184 (1983) 
of Commissioner. denial of petition of non·party legal foundation for; CLI·83·25. 18 NRC 327 

(1983) 
of Licensing Board judge. need for referral of denial of motion for; ALAB·749. 18 NRC 1195 (1983) 
of Licensing Board judge. standard for; ALAB.749. 18 NRC 1195 (1983) , 
See also Recusal 

DOCUMENTATION 
for protective coating quality assurance at Comanche Peak. allegations of deficiencies in; 

LBP·8343. 18 NRC 122 (1983) 
EARTHQUAKES 

litigability of effect of. on emergency preparedness; CLI·83·32. 18 NRC 1309 (J983) 
ECONOMIC IMPACTS 

of shutdown oflndian Point; LBp.83·68. 18 NRC 811 (1983) 
EDDY CURRENT TESTING 

adequacy of. to detect corrosion of sleeved steam generator tubes; ALAB.739. 18 NRC 335 (1983) 
of steam generator tubes at TMI·I. rejection of contention challenging reliability of; LBP·83·76. 18 

NRC 1266 (1983) 
ELECTRICAL CABLE(S) 

pulling. application of Perry quality assurance process to; LBP·83·77. 18 NRC 1365 (1983) 
separation of Class IE and non-Class IE. at Shoreham. adequacy of; LBP·83·57. 18 NRC 445 (1983) 

ELECTRICAL EQUIPMENT . 
at Shoreham. status of environmental qualification of; LBP·83·57. 18 NRC 445 (1983) 
consideration of aging of. at Limerick facility; LBP·83·39. 18 NRC 67 (1983) 
environmental qualification of; LBP·83·39. 18 NRC 67 (1983) 

ELECTROMAGNETIC PULSE 
admissibility of contentions involving; LBP·83·66. 18 NRC 780 (1983) 

EMBEDDED PLATES 
at Callaway Plant. adequacy of welding of studs to; ALAB·740. 18 NRC 343 (1983) 
safety of. at Callaway Plant; ALAB·750. 18 NRC 1205 (1983); ALAB·750A. 18 NRC 1218 (1983) 

EMBRITTLEMENT 
measurement of susceptibility of reactor vessel to fracture from; LBp·83-68. 18 NRC 811 (1983) 
of pressure vessel at Point Beach. potential for; 00.83·13. 18 NRC 721 (1983) 

EMERGENCY CLASSIFICATION SYSTEM 
at Indian Point. compliance of. with planning standards; LBP·83.68. 18 NRC 811 (1983) 

EMERGENCY CORE COOLING SYSTEM 
at Shoreham. ability of. to meet regulatory requirements regarding core spray distribution and 

countercurrent flow; LBP·~3·S7. 18 NRC 445 (1983) 
Babcock & Wilcox modeJ. admission of contention questioning regulatory compliance of; 

LBP·83·66. 18 NRC 780 (1983) 
EMERGENCY DIRECTOR 

at TMI·l. responsibilities of; CLI.83·22. 18 NRC 299 (1983) 
EMERGENCY OPERATIONS FACILITY 

deadline for transfer of functions to. during radiological emergency at TMI·l; CLI·83·22. 18 NRC 
299 (1983) 

EMERGENCY PLANNING 
at Comanche Peak. status of; LBP·S343. IS NRC 122 (1983) 
at Indian Point. status and degree of conformance of; LBP·83·68. 18 NRC 811 (1983) 
Board procedure for remedying deficiencies in FEMA review of; LBP·83.60. 18 NRC 672 (1983) 
components of evacuation time estimates; ALAB·737, 18 NRC 168 (1983) 
deficiencies at Maine Yankee plant. correction of; 00·83·15. IS NRC 73S (1983) 
for medical services arrangements. scope of; LBP.8347. 18 NRC 22S (1983) 
for purpose of spent fuel pool expansion. satisfaction of; LBP·83M. IS NRC 201 (1983) 
general requirements for; ALAB·754. IS NRC 1333 (1983) 
issues. need to resolve. prior to issuance of low·power license; LBP·S3·57, 18 NRC 445 (1983) 
requirements for distribution of potassium iodide; LBP·83.7l, 18 NRC 1105 (1983) 
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responsibility for radiological assessment and making potective action recommendations at TMI·l; 
CLI·83·22, 18 NRC 299 (1983) 

EMERGENCY PLANNING ZONES 
at Indian Point, effect of high population density on size and configuration of; LBp·83-68, 18 NRC 

811 (}983) 
radius, variations in; LBP·83·52A. 18 NRC 265 (1983) 
variation in size and configuration of; LBP·83-66, 18 NRC 780 (1983) 

EMERGENCY PLANS 
basis of Commission decision regarding adequacy of; ALAB.754, 18 NRC 1333 (1983) 
content of, concerning use of radioprotective drugs; ALAB·754, 18 NRC 1333 (1983) 
incipient, litigability of contention challenging; LBP·83-66, IS NRC 780 (1983) 
responsibilities ofFEMA for review of; LBP·S3·61, 18 NRC 700 (1983); 00·S3·15, IS NRC 73S 

(1983) 
See also Evacuation 

EMERGENCY PREPAREDNESS 
criteria for issuance of operating licenses; ALAB·737, 18 NRC 168 (1983) 
litigability of effects of earthquakes on; CLl·83·32. 18 NRC 1309 (1983) 

ENFORCEMENT AC110NS 
Commission policy regarding formal adjudicatory hearings on; CLI·83.27, 18 NRC 1146 (1983) 

ENVIRONMENTAL COSTS 
of operation of Catawba as a storage facility for spent fuel from other Duke facilities, clarilicatlon of 

StafT analysis of; LBP.83·S6, 18 NRC 421 (1983) 
ENVIRONMENTAL IMPACT 

of shutdown of Indian Point; LBP.S3·68, 18 NRC 811 (I983) 
ENVIRONMENTAL IMPACT STATEMENT 

for special nuclear materials license, necessity for preparation of; LBP·S3.3S, 18 NRC 61 (l9S3) 
for transport of spent fuel, need for; 00·S3·14, IS NRC 726 (1983) 
supplemental, need for, prior to issuance of low.power license; LBP·83·S7, 18 NRC 445 (I983) 
See also Final Environmental Statement 

ENVIRONMENTAL QUALlFlCA TlON 
of safety.related equipment and components, Iitigability of contention questioning adequacy of; 

LBP.S3-66, 18 NRC 780 (1983) 
of safety·related equipment at Shoreham, adequacy of; LBP·83·57. 18 NRC 445 (1983) 
of safety.related equipment, resolution of issues on; ALAB·744, 18 NRC 743 (1983) 
rule, effective date of; LBP.83-66, 18 NRC 780 (1983) 

EQUIPMENT, SAFETY·RELATED 
Iitigability of contention questioning adequacy of environmental qualilication of; LBP·83-66, 18 

NRC 780 (1983) 
resolution of issues concerning environmental qualilication of; ALAB·744, 18 NRC 743 (1983) 
See also Electrical Equipment 

ERUPTION 
of Mount SI. Helens, admission of contention questionin8 safety of plant in the event of; 

LBP.83-66, IS NRC 780 (1983) 
EVACUATION 

of Angola Prison during radiological emergency at River Bend Station, plans for; LBP·83·52A, 18 
NRC 265 (1983) 

of children from Indian Point area In event of radiological emergency, adequacy of plans for; 
LBP·83-68, 18 NRC 811 (1983) 

of persons without vehicles, schoolchildren, and invalids from Big Rock Point vicinity during 
radiological emergency, adequacy of plans for; LBP·83-44, 18 NRC 201 (1983) 

plans for Maine Yankee plant, adequacy of; 00·83·1S, 18 NRC 738 (I983) 
radius for Limerick facility, incorporation of, into probabilistic risk assessment; LBP·83·39, 18 NRC 

67 (1983) 
time estimates, calculation of, for Indian Point; LBP·83-68, 18 NRC 811 (1983) 
time estimates, components of; ALAB·737, 18 NRC 168 (l9S3) 

EVIDENCE 
credibility of witness givins; LBP·83·60, 18 NRC 672 (I983) 
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presented as general assurances by experts in answer to detailed engineering arguments by qualiJied 
engineer, weight given to; LBP·83·8I, 18 NRC 1410 (1983) 

EX PARTE COMMUNICATIONS , 
constraints applicable to "off the record" proceeding; LBP·83·68, 18 NRC 811 (1983) 
description of; ALAB.749, 18 NRC 1195 (1983) 
NRC Staff's communication, through public liIings, of results of its reviews as; ALAB·738, 18 NRC 

177 (1983) 
EXCEPTI0N(S) 

filed from partial initial decisions, jurisdiction over; LBP·83· 77, 18 NRC 1365 (1983) 
to rule that disqualifying bias must be extrajudicial; ALAB·748, 18 NRC 1184 (1983) 

EXEMPTION 
for plutonium.beryllium neutron sources in determining whether formula quantity of strategic 

special nuclear material exists; LBP.83.67, 18 NRC 802 (1983) 
investigatory records, application of, to NRC documents; LBP·83-40, 18 NRC 93 (1983) 
See also Waiver 

FEDERAL EMERGENCY MANAGEMENT AGENCY 
invocation of executive privilege by; LBP.83.73, 18 NRC 1231 (1983) 
responsibilities of, for review of emergency plans; DD·83·IS, 18 NRC 738 (1983) 
status of, in NRC licensing proceedings; LBP·83·61, 18 NRC 700 (1983) 

FILTERED VENTED CONTAINMENT SYSTEM 
, need for, at Indian Point Station; LBP·83-68, 18 NRC 811 (1983) 

FINAL ENVIRONMENTAL STATEMENT 
curing defects in; LBP·83·36, 18 NRC 45 (1983) 

FINAL SAFETY ANALYSIS REPORT 
admissibility of late· filed contention relating io adequacy of; CLI·83·23,,18 NRC 311 (1983). 
content of, concerning operational quality assurance program for replacement parts and repair work; 

ALAB-734, 18 NRC 11 (1983) 
FINANCIAL ASSISTANCE 

to intervenors, lack of NRC authority to provide; LBP·83-73, 18 NRC 1231 (1983) 
FINANCIAL QUALIFICATIONS 

consideration of, at operating license stage of review; LBP.83·37, 18 NRC 52 (983) 
denial of motion for reconsideration of ruling denying admission of contention on; LBP·83-49, 18 

NRC 239 (1983) 
of applicants, consideration of, in licensing proceedings; LBP·83-52A, 18 NRC 265 (1983) 
of licensee, extent of Commission concerns with; CLI·83-21, 18 NRC 157 (1983) 

FINDINGS 
safety, required for operation of a nuclear power plant; ALAB·740, 18 NRC 343 (198J) 

FINDINGS OF FACT 
default for not filing; LBP-83-4J, 18 NRC 122 (1983); LBP·83-60, 18 NRC 672 (1983) 
intervenor's, replies to; LBP·8J·81, 18 NRC 1410 (1983) 
reliance by intervenor on extra·record material and new arguments in support of; LBp·8J.81, 18 

NRC 1410 (1983) 
right of party to make new arguments in; LBp-8J·8I, 18 NRC 1410 (198J) 

FIRE 
reduction of vulnerability of Indian Point to; LBP·83.68, 18 NRC 811 (198J) 

FIRE PROTECTION 
contention limited to separation of cables issue; LBP-83·66, 18 NRC 780 (1983) 

FUEL 
handling at Catawba, safety of procedures for; LBP·83·56, 18 NRC 421 (1983) 
loading and pre-criticality testing, risk to public health and safety from; CLl·83·27, 18 NRC 1146 

(1983) 
unirradiated, qualifications of applicant to receive; LBP·83-J8, 18 NRC 61 (1983) 
See also Spent Fuel 

FUEL POOL 
liner at Comanche Peak, liquid penetrant testing of; LBP·83-60, 18 NRC 672 (1983) 
See also Spent Fuel Pool 
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GENERIC ISSUES 
as the subjects of contentions, admissibility of; LBP-83-76, 18 NRC 1266 (1983) 

HARASSMENT 
of Quality assurance inspectors at Comanche Peak; LBP-83-43, 18 NRC 122 (1983) 

HEALTH AND SAFETY 
standard for grant of operating license; ALAB-7S6, 18 NRC 1340 (1983) 

HEARlNG(S) 
authority to hold, in absence of valid intervention request; LBP-83-65, 18 NRC 774 (1983) 
adjudicatory, resolution of factual issues in, on basis of representations of counsel; ALAB-735, 18 

NRC 19 (1983) 
in the absence of intervenors; ALAB-747, 18 NRC 1167 (1983) 
off the record, applicability of 10 C.F.R. Part 2 to conduct of; LBP-83-68, 18 NRC 811 (983) 
on compliance with Board order, need for; LBP-83-44, 18 NRC 201 (1983) 
on enforcement actions, Commission policy regarding; CLI-83-27, 18 NRC 1146 (1983) 
on operating license applications, cause for; LBP-83-45, 18 NRC 213 (1983) 
renoticing an opportunity for; LBP-83-73, 18 NRC 1231 (1983) 
scheduling of, in light of suspension of construction; LBP-83-66, 18 NRC 780 (1983) 

HIGH PRESSURE INJECTION 
nozzles, radiographic examination of; ALAB-746, 18 NRC 749 (1983) 

HONEYCOMBING 
of reactor building foundation at Callaway Plant, soniscopic examination for; ALAB-740, 18 NRC 

343 (1983) 
HOUSEKEEPING 

at Shoreham, violations related to; LBP-83-57, 18 NRC 445 (1983) 
HURRICANE 

reduction of vulnerability of Indian Point to; LBP-83-68, 18 NRC 811 (1983) 
HYDROGEN 

control systems, Iitigability of adequacy of; CLI-83-32, 18 NRC 1309 (1983) 
generation in Comanche Peak containment, adequacy of means for dealing with; LBP-83-43, 18 

NRC 122 (1983) 
ILLINOIS 

denial of motion to postpone shipments of high-level radioactive waste through and to; 00-83-12, 
18 NRC 713 (1983) 

IMMEDIATE EFFECTIVENESS , 
of partial initial deCisions, for purposes of appellate review; LBP-83-77, 18 NRC 1365 (1983) 

IMMEDIATE EFFECTIVENESS REVIEW 
of Licensing Board resolution of medical services issue; CLI-83-28, 18 NRC 1155 (1983) 

INDEPENDENT DESIGN REVIEW 
at Comanche Peak, Licensing Board issuance of criteria for, LBP-83-81, 18 NRC 1410 (1983) 

INFORMANT 
confidentiality, reason for Commission review of decision on; CLI-83-30, 18 NRC 1164 (1983) 

INFORMA nON 
concerning pending investigations and inspections, in camera receipt of; LBP-83-51, 18 NRC 253 

(1983) 
INSPECTIONS 

pending, in camera production ofinformation on; LBP-83-SI, 18 NRC 253 (1983) 
INT AKEIDISCHARGE STRUCTURE 

potential for fouling of, in both normal and emergency operating conditions; LBP-83-66, 18 NRC 
780 (1983) 

INTERACTIVITY 
between WPPSS and surrount\ing nuclear/chemical facilities during an accident, adequacy of 

assessment of; LBP-83-66, 18 NRC 780 (1983) 
INTERESTED STATE 

Licensing Board appointment of, as lead intervenor; LBP-83-3S, 18 NRC 40 (1983) 
INTERGRANULAR STRESS CORROSION CRACKING 

SUlfur-induced, at TMI-I, admissibility of contention Questioning efficacy of lithium addition to 
prevent; LBP-83-76, 18 NRC 1266 (1983) 
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INTERPRETATION 
of "free-end displacement"; LBP-83-33, 18 NRC 27 (1983) 
of "thermal stress"; LBP-83-33, 18 NRC 27 (1983) 
of ASME Code by Licensing Board; LBP-83-33, IS NRC 27 (1983) 
of General Design Criterion 64; LBP-83-39, 18 NRC 67 (1983) 
See also Definitions 

INTERVENORS 
hearings in the absence of; ALAB-747, 18 NRC 1167 (1983) 
lack of NRC authority to provide financial assistance to; LBP-83-73, 18 NRC 1231 (1983) 
late, demonstration of scope of contribution to record by; LBP-83·80, 18 NRC 1404 (19S3) 

INTERVENTION 
authority to hold hearing in absence of valid request for; LBP-83-6S, 18 NRC 774 (1983) 
denial of untimely petition for, where other means to protect petitioner's interests do not exist; 

LBP-S3-42, IS NRC 112 (1983) 
discretionary, factors considered in grant of; CLI-83-2S, 18 NRC 327 (1983) 
in special "off the record" proceeding; LBP-83-68, IS NRC 811 (1983) 
late, extent to which petitioner should address 10 C.F.R. 2.714(a)(l)(iij) in pleading its case for; 

ALAB-743. 18 NRC 387 (1983) 
late, in support of a utility application under adjudication; ALAB-743, 18 NRC 387 (1983) 
late, Licensing Board discretion in grant of; ALAB-747. 18 NRC 1167 (1983) 
late, list of decisions pertaining to grant or denial of; ALAB-743. 18 NRC 387 (1983) 
late, weight given to ability to contribute to sound record in determining grant of; ALAB-747. 18 

NRC 1167 (19S3) 
late. weight given to potential for delay caused by; ALAB-747. 18 NRC 1167 (1983) 
petitions. amendment of. for change in identities of authorizing members of an organization; 

LBP-83-S9. 18 NRC 667 (1983) 
petitions. content of; CLI-83-2S. 18 NRC 327 (1983) 
petitions. late-filed. factors governing acceptance of; ALAB-747. IS NRC 1167 (1983) 
petitions. pleading requirements for; LBP-S3-59. 18 NRC 667 (1983) 
petitions. relation of. to 2.206 petitions; ALAB-747. IS NRC 1167 (1983) 
petitions. untimely. degree of particularity required in; ALAB-747. 18 NRC 1167 (1983) 
requirements. burden to satisfy; CLI-S3-2S. 18 NRC 327 (1983) 
showing necessary in absence of good cause for tardiness in seeking; ALAB-743. 18 NRC 387 (1983) 
untimely petitions. factors considered in passing on; ALAB-743. 18 NRC 387 (1983) 
untimely. for purpose of disqualifying Commissioner. denial of petition for; CLI-83-2S. 18 NRC 327 

(1983) 
lNVESTlG A TlONS 

NRC. paralleling Justice Department investigations. authority to conduct; CLI-S3-24. 18 NRC 315 
(1983) 

ongoing, disclosure of detailed information about allegations that are the subject of; ALAB-73S. 18 
NRC 19 (1983) 

pending. in camera production of information on; LBP-83-SI. 18 NRC 2S3 (1983) 
JURISDICTION 

appellate. termination of. following facility's cancellation; ALAB-752. 18 NRC 1318 (1983) 
appellate. to consider reopening request on issue addressed in decision that has become 

administratively final; ALAB-7S3. IS NRC 1321 (1983) 
of Appeal Board over request for reconsideration of environmental qualification issue; ALAB-744. 

18 NRC 743 (1983) 
of Licensing Board in license amendment proceedings; ALAB·739. 18 NRC 335 (1983) 
of Licensing Board over issues remanded to it by the Appeal Board when remand decision has been 

appealed to Commission; LBP·83·62. 18 NRC 708 (1983) 
of Licensing Board over motion to reopen the record after issuance of initial decision; LBP-83-S8. 

18 NRC 640 (1983) 
of Licensing Board to decide issues, raised in operating license proceeding, relevant to special 

nuclear materials license; LBP·83·38, 18 NRC 61 (1983) 
of Licensing Board to explore matters not embraced by notice of opportunity of hearing; LBP·83-76. 

18 NRC 1266 (1983) 
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of Licensing Board to order preparation of supplement to Final Environmental Statement; 
LBP-83-36, 18 NRC 45 (1983) 

over exceptions liIed from partial initial 'decisions; LBP-83-77, 18 NRC 1365 (1983) 
over passive mechanical valve failure and Mark 11 containment issues at Shoreham, Licensing Board 

retention of; LBP-83-57, 18 NRC 445 (1983) 
retained, over radon issue, termination of; ALAB-745, 18 NRC 746 (1983) 

LEAK RATE DATA 
at TMI-2, investigation of falsification of; CLI-83-24, 18 NRC 315 (1983) 
falsified, at TMI-2, motion to reopen record on basis of; ALAB-738, 18 NRC 177 (1983) 

LICENSING BOARD 
abuse of discretion in dismissal of intervenor; CLI-83-28, 18 NRC 1159 (1983) 
actions that are appealable; LBP-83-77, 18 NRC 1365 (1983) 
authority to admit a contention conditionally; LBP-83-66, 18 NRC 780 (1983) 
authority to condition denial of motion to quash a subpoena; LBP-83-64, 18 NRC 766 (1983) 
discretion in grant of late-filed intervention petitions; ALAB-747, 18 NRC 1167 (1983) 
interpretation of ASME Codes; LBP-83-33, 18 NRC 27 (1983) 
jurisdiction in license amendment proceedings; ALAB-739, 18 NRC 335 (1983) 
jurisdiction over issues remanded to it by the Appeal Board when remand decision has been 

appealed to Commission; LBP-83-62, 18 NRC 708 (1983) 
jurisdiction over motion to reopen the record after issuance of initial decision; LBP-83-S8, 18 NRC 

640 (1983) 
jurisdiction to decide issues, raised in operating license proceeding, relevant to special nuclear 

materials license; LBP-83-38, 18 NRC 61 (1983) 
jurisdiction to explore matters not embraced by notice of opportunity of hearing; LBP-83-76, 18 

NRC 1266 (1983) 
Jurisdiction to order preparation of supplement to Final Environmental Statement; LBP-8J-36, 18 

NRC 45 (1983) 
means used in resolution of issues; ALAB-740, 18 NRC 343 (1983) 
obligation of, to complete the record; LBP-83-52, 18 NRC 256 (983) 
panel member, replacement of, 'after close of the record; LBP-83-57, 18 NRC 445 (1983) 
power of, to rule on scope of its own jurisdiction; LBP-83-58, 18 NRC 640 (1983) 
pursuit of sua sponte issues; LBP-83-75, 18 NRC 1254 (1983) 
responsibilities of, to inquire into pending investigation by NRC Staff; LBP-83-40, 18 NRC 93 

(1983) 
sua sponte authority of; LBP-83-69, 18 NRC 1084 (1983) 

LICENSING PROCEEDINGS 
consideration of applicant's financial qualifications in; LBP-83-52A, 18 NRC 265 (1983) 
effect of generic rulemaking on; CLI-83-21, 18 NRC 157 (1983) 
status of FEMA in; LBP-83-6I, 18 NRC 700 (1983) 
See also Adjudicatory Proceedings; Operating License Amendment Proceeding; Operating License 

Proceeding 
LIMESTONE 

susceptibility to fracture during blasting; LBP-83-43, 18 NRC 122 (1983) 
LIMITED APPEARANCE 

for purpose of filing disqualification motion; CLI-83-25, 18 NRC 327 (1983) 
LINEAR FRACTURE MECHANICS 

an21ysis of reactor components, litigability of contention questioning regulatory acceptability of; 
LBP-83-76, 18 NRC 1266 (1983) 

LIQUEFACTION 
potential at La Crosse site; ALAB-733, 18 NRC 9 (1983) 

LITHIUM 
use of, to prevent sulfur-induced stress corrosion cracking; LBP-83-76, 18 NRC 1266 (1983) 

LOGIC MODELS 
for Indian Point probabilistic risk assessment, technical discussion of; LBP-83-68, 18 NRC 811 

(1983) 
LOOSE PARTS 

prevention and detection of, at Indian Point; LBP-83-68, 18 NRC 811 (1983) 
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MANAGEMENT CAPABILITY 
to operate Zimmer, denial of motion to reopen the record on issue of; LBP-83-58, 18 NRC 640 

(1983) 
MATERIAL FALSE STATEMENT(S) 

concerning qualifications of individual operator, proposed civil penalties for; CLI-83-20, 18 NRC 1 
(1983) 

untimely provision of significant new information by licensee as; ALAB-738, 18 NRC 177 (1983) 
in applicant's FSAR, seriousness of; LBP-83-69, 18 NRC 1084 (1983) 
in licensing application, concerning herbicide application to control vegetation along transmission 

lines, imposition of sanction for; 00-83-17, 18 NRC 1289 (1983) 
MAXIMUM LIKELIHOOD PRINCIPLE 

use of, for estimating accident sequence rate and confidence limits at Indian Point; LBP-83-68, 18 
NRC 811 (1983) . 

MEDICAL SERVICES 
arrangements for radiation-injured members of general public, scope of requirements for; 

LBP-83-47, 18 NRC 228 (1983) 
availability of, to treat people exposed to radiation as a result of an accident at Limerick; 

LBP-83-39, 18 NRC 67 (1983) 
effectiveness of decision regarding adequacy of, at San Onofre; CLI-83-28, 18 NRC 1155 (1983) 

METEOROLOGICAL MONITORING 
capabilities oflndian Point Station; LBP-83-68, 18 NRC 811 ()983) 

METEOROLOGY 
considerations at Indian Point during an accident, discussion of; LBP-83-68, 18 NRC 811 (1983) 

MISSILES 
inspection and maintenance of turbines to prevent generation of; LBP-83-46, 18 NRC 218 (1983) 

MISSISSIPPI RIVER 
potential for synergism between radioactive emissions and chemical effiuents in; LBP-83-52A, 18 

NRC 265 (1983) 
MONITORING 

post-accident radiation, adequacy of, at Limerick facility; LBP-83-39, 18 NRC 67 (1983) 
post-accident, at Shoreham, sufficiency of schedule for compliance and designation of 

instrumentation for; LBP-83-57, 18 NRC 44S (1983) 
See also Meteorological Monitoring 

MOOTNESS 
Commission dismissal of its grant of review for; CLI-83-30, 18 NRC 1164 (1983) 

MORALE 
low worker, allegations of poor construction practices at Comanche Peak because of; LBP-83-43, 18 

NRC 122 (1983) 
MOTION(S) 

disposition of late-filed responses to; LBP-83-36, 18 NRC 45 (1983) 
replies to responses to; ALAB-756, 18 NRC 1340 (1983) 
to quash a subpoena, Licensing Board authority to condition denial of; LBP-83-64, 18 NRC 766 

(1983) 
to reopen a record, test for; ALAB-738, 18 NRC 177 (1983) 
to reopen based on construction quality assurance deficiencies; ALAB-7S6, 18 NRC 1340 (1983) 
to reopen where findings have been required concerning an aspect of an admitted contention, 

standard for granting; LBP-83-5S, 18 NRC 41S (1983) 
to reopen, burden on proponent of; ALAB-753, 18 NRC 1321 (1983) 
to reopen, criteria for successful; ALAB-7S6, 18 NRC 1340 (1983) 
to reopen, criteria to be satisfied by party seeking to raise new issue through; ALAB-153, 18 NRC 

1321 (1983) 
to reopen, supplementation of; ALAB-756, 18 NRC 1340 (1983) 
to reopen, test for grant of; ALAB-753, 18 NRC 1321 ()983) 
to strike extra-record materials from a Board's files, need for; LBP-83-SS, 18 NRC 415 (1983) 

MOUNT ST. HELENS 
admission of contention questioning safety of plant in the event of ash eruption of; LBP-83-66: 18 

NRC 780 (1983) 
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NEUTRON MULTIPLICATION FACfOR 
technical discussion of; LBP·83·62, 18 NRC 708 (1983) 

NEW YORK CITY 
risk to, from accident at Indian Point Station; LBP·83·68, 18 NRC 811 (1983) 

NONCONFORMANCE REPORTS 
at Comanche Peak, discouragement of; LBP·83-43, 18 NRC 122 (1983) 

NOTICE 
of opportunity for hearing, jurisdiction of Licensing Boards to explore matters not embraced by; 

LBP·83·76, 18 NRC 1266 (\983) 
NOTICE AND COMMENT 

on NRC concurrence with nuclear waste repository siting guidelines, Commission obligation to 
provide; CLI·83·26, 18 NRC 1139 (1983) 

NOTICE OF VIOLATION 
for material false statement in licensing application, issuance of; 00·83·17, 18 NRC 1289 (1983) 
for material false statements and improper implementation of operator retraining program; 

CLI·83·20, 18 NRC 1 (1983) 
NOTIFICATION 

of radiological emergency, adequacy oflndian Point methods and procedures for; LBP·83·68, 18 
NRC 811 (J 983) 

NRC STAFF 
iqjury to, through order to produce documents relating to pending investigation; LBP·83-40, 18 

NRC 93 (1983) 
representation of an intervenor's interests by; ALAB.747, 18 NRC 1167 (1983); LBP.83·80, 18 

NRC 1404 (1983) 
resolution of issue of safety of embedded plates by; ALAB·750, 18 NRC 1205 (1983) 
resolution of issues by; ALAB.746, 18 NRC 749 (1983) 
responsibility to present evidence about allegations that are the subject of ongoing confidential 

investigations; ALAB.735, 18 NRC 19 (1983) 
review of FSAR, Iitigability of adequacy of; LBP·83·57, 18 NRC 445 (1983) 
role of, at operating license stage; ALAB·750, 18 NRC 1205 (1983) 

NUCLEAR POWER PLANTS 
applicability of American Welding Society Code requirements to design of; ALAB·740, 18 NRC 343 

(1983) 
degree of quality required in construction of; ALAB·740, 18 NRC 343 (\983) 

NUCLEAR REGULATORY COMMISSION 
authority to conduct civil investigation paralleling Grand Jury investigation; CLI·83·24, 18 NRC 315 

(\983) , . 
authority to impose civil penalties on licensee for improper implementation of voluntary program; 

CLI·83·20, 18 NRC 1 (1983) 
authority to investigate matter that is the subject of a pending Justice Department investigation; 

ALAB·738, 18 NRC 177 (1983) 
authority to provide financial assistance to intervenors; LBP·83·73, 18 NRC 1231 (1983) 
concurrence in DOE siting guidelines for nuclear waste repositories, State role in; DPRM·83·3, 18 

NRC 1473 (1983) 
documents, application of investigatory records exemption to; LBP.83-40, 18 NRC 93 (1983) 
obligation to provide opportunity for notice and comment on concurrence with nuclear waste 

repository siting guidelines; CLI.83·26, 18 NRC 1139 (1983) 
policy concerning directed certification and referral of rulings; ALAB·742, 18 NRC 380 (1983) 
policy concerning simultaneous investigatory and adjUdicatory proceedings on the same subject ' 

matter; ALAB·738, 18 NRC 177 (1983) 
policy regarding directed certification and referral of rulings; ALAB.741, 18 NRC 371 (1983) 
policy regarding formal adjudicatory hearings on enforcement actions; CLI·83·27, 18 NRC 1146 

(J983) . 
regulations governing transport ofradioactive waste; 00.83·12,18 NRC 713 (1983) 

NUCLEAR WASTE REPOSITORY 
need for NRC to adopt particular procedures in determining concurrence with DOE siting guidelines 

for; DPRM·83·3, 18 NRC 1473 (J983) 
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siting guidelines, Commission obligation to provide opportunity for notice and comment on 
concurrence with; CLI-83-26, 18 NRC 1139 (1983) 

OBJECTIONS 
to a proposed decision, responsibilities ofa party to make; LBP-83-60, 18 NRC 672 (1983) 

OLD RIVER CONTROL STRUCTURE 
eITect of failure of, on River Bend facility; LBP-83-S2A, 18 NRC 26S .(1983) 

OPERATING LICENSE AMENDMENT PROCEEDING 
jurisdiction of Licensing Board in; ALAB-739, 18 NRC 33S (1983) 

OPERATING LICENSE PROCEEDINGS 
consideration of financial qualifications in; LBP-83-37, 18 NRC S2 (1983) 
Licensing Ooard jurisdiction to decide issues relevant to special nuclear materials license raised in; -, 

LOP-83-38, 18 NRC 61 (1983) 
ongoing, establishment of new Licensing Board to conduct separate hearing in; LBP-83-42, 18 NRC 

112 (1983) 
OPERATING LlCENSE(S) 

affirmation of decision converting provisional to full-term; ALAB-733, 18 NRC 9 (1983) 
application, ripeness of; LBP-83-66, 18 NRC 780 (1983) 
authorization of, in light of existing deficiencies; LBP-83-77, 18 NRC 1365 (1983) 
cause for ordering a hearing on application for; LBP-83-45, 18 NRC 213 (1983) 
conditions for Shoreham; LBP-83-57, 18 NRC 445 (1983) 
emergency preparedness criteria for Issuance of; ALAB-737, 18 NRC 168 (1983) 
findings necessary prior to issuance of; LBP-83-S7, 18 NRC 445 (1983) 
health and safety standards for grant of; ALAB-7S6, 18 NRC 1340 (1983) 
Imposition of technical specifications on; ALAB-746, 18 NRC 749 (1983) 
low-power, need to resolve emergency planning Issues prior to issuance of; LBP-83-S7, 18 NRC 445 

(1983) 
low-power, validity of, pending completion of hearing on extension request; CLI-83-27, 18 NRC 

1146 (1983) 
stage, responsibility of Boards and StaITfor examination of safety issues at; ALAB-7S0, 18 NRC 

1205 (1983) 
OPERATOR ACCELERATED RETRAINING PROGRAM 

Imposition of penalties for failure to Implement; CLI-83-20, 18 NRC 1 (1983) 
OPERATOR TRAINING 

at Shoreham to mitigate consequences of an ATWS, adequacy of; LBP-83-S7, 18 NRC 44S (1983) 
OPINIONS 

advisory, by Appeal Boards; ALAB-743, 18 NRC 387 (1983) 
PAINT 

force-curing of, with smoking heaters at Comanche Peak facility; LBP-83-43, 18 NRC 122 (1983) . 
See also Protective Coatings 

PIPE 
stresses at Comanche Peak caused by cinching up U-bolts; LBP-83-81, 18 NRC 1410 (1983) 

PIPE SUPPORTS 
deficiencies in design of, at Comanche Peak; LBP-83-8I, 18 NRC 1410 (1983) 
description of Comanche Peak iterative design process for; LBP-83-81. 18 NRC 1410 (1983) 
of ASOO Steel, Comanche Peak compliance with GDC 1 and 4 In design of; LBP-83-63, 18 NRC 

7S9 (1983) 
use of generic stiffness values for; LBP-83-81, 18 NRC 1410 (1983) 

PIPING 
analysis at Shoreham, extent of; LBP-83-S7, 18 NRC 445 (1983) 
at Comanche Peak, allegations of cold-springing of and minimum wall thickness violations in; 

LBP-83-43, 18 NRC 122 (1983) 
SA·312, hydrostatic testing, leak·before·break phenomenon, design hoop stress, and ASME Code' 

requirements for; ALAB·740, 18 NRC 343 (1983) 
SA·358, defects in welds on, and their repair and testing; ALAB·740, 18 NRC 343 (1983) 

PLUTONIUM 
·beryllium neutron sources, exclusion of, in considering whether formula quantity of strategic 

special nuclear material exists; LBP·83-67, 18 NRC 802 (1983) 
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POLAR CRANE 
allegations of gaps in, at Comanche Peak; LBP·83-43, 18 NRC 122 (1983); LBP·83·60, 18 NRC 672 

(1983) 
at TMI·2, denial of 2.206 petition requesting that licensee be prohibited from conducting load test 

on; DD·83·18, 18 NRC 1296 (1983) 
POTASSIUM IODIDE 

need for distribution of, within Indian Point 10·mile EPZ; LBP.83·68, 18 NRC 811 (1983) 
need for inclusion of, as protective action under emergency planning regulations; ALAB·754, 18 

NRC 1333 (1983) 
regulatory requirements for distribution of; LBP·83·7I, 18 NRC 1I0S (1983) 

POWER, OFFSITE 
estimation of outage time in loss of, for Limerick facility; LBP.83·39, 18 NRC 67 (1983) 

PREJUDICE 
disqualifying, in administrative proceedings, sClurce of; ALAB·748, 18 NRC 1184 (1983) 
See also Bias 

PRESSURE VESSEL 
failure, consideration of, in Limerick probabilistic risk assessment; LBP·83·39, 18 NRC 67 (1983) 
See also Reactor Vessel 

PRESSURIZED THERMAL SHOCK 
at Indian Point, risk to public health and safety from; LBP·83·68, 18 NRC 811 (1983) 

PRISON 
near River Bend Station, plans for evacuation of, during radiological emergency; LBP·83·52A, 18 

NRC 265 (1983) 
PRIVILEGE 

attorney-client, application of, to employees of a party; CLI·83·3I, 18 NRC 1303 (1983) 
attorney-client, application of, to substance of meeting attended by attorney and officers of two 

corporations; LBP·83.70, 18 NRC 1094 (1983) 
attorney·client, assertion of; LBP·83·53, 18 NRC 282 (1983) 
executive, for Federal Emergency Management Agency documents, improper invocation of; 

LBp·83·73, 18 NRC 1231 (1983) 
PROBABILISTIC RISK ASSESSMENT 

for India'l Point, technical discussion of; LBP·83·68, 18 NRC 811 (1983) 
for Limerick facility, scope of; LBP·83·39, 18 NRC 67 (1983) 
litigability of choice of methodology used to develop; LBP.83·39, 18 NRC 67 (1983) 

PROTECTION 
against enemy attacks, design features required for; LBP.83·66, 18 NRC 780 (1983) 
See also Fire Protection 

PROTECTIVE COATINGS 
at Comanche Peak, allegations of deficiencies in quality assurance program for; LBP·83-43, 18 NRC 

122 (1983) 
inspectors at Comanche Peak, Board error in conclusion about effect of meeting on; LBP·83·69, 18 

NRC 1084 (1983) 
quality assurance of, at Comanche Peak; LBP·83·60, 18 NRC 672 (1983) 
See also Paint 

PROTECTIVE ORDER 
discovery of information under; LBP·83·53, 18 NRC 282 (1983) 
Licensing Board assumption of obedience to; ALAB·735, 18 NRC 19 (1983) 
sanctions for.revealing information covered by; LBP·83-64, 18 NRC 766 (1983) 

QUALIFICA nON (S) 
of experts who prepare documents, litigability of; LBP·83·76, 18 NRC 1266 (1983) 
of individual reactor operator, imposition of civil penalties for material false statements concerning; 

CLI·83·20, 18 NRC 1 (1983) 
of systems important to safety at Shoreham; LBP.83·57, 18 NRC 445 (1983) 
of welds at Comanche Peak, adequacy of; LBP.83·8I, 18 NRC 1410 (1983) 
See also Environmental Qualification, Financial Qualifications 
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QUALITY ASSURANCE 
activities at Zimmer, 2.206 petition requesting removal of applicant from responsibility for; 

00·83·19, 18 NRC 1461 (1983) 
adequacy of StalT inspection and enforcement program to verify' Shoreham's implementation of 

program for; LBP·83·57, 18 NRC 445 (1983) 
at Comanche Peak during construction, adequacy of; LBP·83-43, 18 NRC 122 (1983) 
at Perry plant, reopening of the record on; LBP·83·52, 18 NRC 256 (1983) ; 
at Zimmer, denial of motion to reopen the record 'on issues of; LBP·S3·S8, 18 NRC 640 (1983) 
commitments, not required by regulations, need for applicant to keep; LBP·83.74, IS NRC 1241 

(1983) 
construction, at Callaway Plant, adequacy of; ALAB.750, 18 NRC 1205 (1983) 
construction, at Diablo Canyon, adequacy of; CLI·83.27, 18 NRC 1146 (1983) 
criteria, adequacy of review and physical inspection to verify Shoreham's compliance with; 

LBP-83·57. 18 NRC 445 (1983) • 
deficiencies in construction, determining significant safety issue for purpose of reopening record on; 

ALAB.756, 18 NRC 1340 (1983) 
deficiencies. significance attributed to number found; LBP-83·77. 18 NRC 1365 (1983) 
documentation pertaining to facility design, need for licensee maintenance of; 00.83·11. 18 NRC, 

293 (1983) 
improper. at Limerick facility. rejection of contention alleging paltern of; LBP·83.39. 18 NRC 67. ;" 

(983) 
interpretation of "prompt" resolution of deficiencies; LBP·83·17. 18 NRC 1365 (1983) 
overview program at Perry for controlling safety·related contractors, description of; LBP·83·17. 18 

NRC 1365 (1983) 
program at Midland Plant. deficiencies in implementation of; 00·83·16, 18 NRC 1123 (1983) 
program at Seabrook. admissibility of late·fiIed contention on adequacy of FSAR relating to; 

CLI.83.23. 18 NRC 311 (1983) 
program at Shoreham for design and installation of structures, systems, and components. adequacy 

of; LBP·83·S7. 18 NRC 445 (1983) 
program description for the operation of Shoreham, adequacy of; LBP·83·57, 18 NRC 445 (1983) 
program during operating stage. relationship of, to construction quality assurance; LBP·83·66, 18· .. 

NRC 780 (1983) 
program for replacement parIS and repair work. content of FSAR concerning; ALAB·734. 18 NRC 

11 (1983) 
relevance of applicant's altitude to StalTcriticisms concerning; LBP·83·17, 18 NRC 1365 (1983) 
reports at Comanche Peak, investigation of alleged discouragement of; LBP·83·3S, 18 NRC 40 

(1983) 
system for identification and correction of design deficiencies at Comanche Peak. adequacy of; 

LBP·83·81. 18 NRC 1410 (1983) 
QUALITY ASSURANCE INSPECTORS 

at Comanche Peak. harassment of; LBP.83-43, 18 NRC 122 (1983); LBP·83·60, 18 NRC 672 (1983) 
at Comanche Peak, intimidation of. and pranks played on; LBP·83·69. 18 NRC 1084 (1983) 
certification of. at Perry; LBP.83.74. 18 NRC 1241 (1983) 

RADIATION 
airborne, engineering safeguards to compensate for Class 9 accident release of; LBP.83·39, 18 NRC. 

67 (1983) 
monitoring. post·accident, at Limerick facility. adequacy of; LBP~83.39, 18 NRC 67 (1983) 

RADIOACTIVE RELEASES 
airborne. from Indian Point Station, risk to New York City from; LBP·83-68, 18 NRC 811 (1983) 
decreases in, from shutdown oflndian Point Station; LBP·83·68, 18 NRC 811 (1983) 
from Indian Point, slowness in notification about; LBP·83-68. 18 NRC 811 (1983) 
from Waterford. potential for synergism between chemical effiuents of Mississippi River and; 

ALAB·753. 18 NRC 1321 (1983) 
potential for synergism between chemical effiuents in Mississippi River and; LBP·83·52A, 18 NRC 

265 (1983) 
routine. from expanded Catawba spent fuel storage facility, potential for; LBP·83.56. 18 NRC 421 

(1983) 
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RADIOACTIVE WASTE 
high·level, denial of motion to postpone shipments of, through and to Illinois; 00.83·12, 18 NRC 

713 (1983) 
provisions for safe disposal of; CLl·83.21, 18 NRC 157 (1983) 
See also Nuclear Waste Repository 

RADIOGRAPHIC EXAMINATION 
of high· pressure injection nozzles; ALAB·746, 18 NRC 749 (1983) 

RADIOIODINE 
protective actions against; LBP·83·71, 18 NRC 1105 (1983) 
See also Potassium Iodide 

RADON 
releases, termination of appellate jurisdiction over issue of; ALAB.752, 18 NRC 1318 (1983) 

RATCHETING 
regulatory, discussion of; LBP·83·63, 18 NRC 759 (1983) 

REACTOR COOLANT SYSTEM 
at TMI·2, falsification of leak rate data for; ALAB·738, 18 NRC 177 (1983) 
leak rate test data at TMI·2, investigation of falsification of; CLI·83·24, 18 NRC 315 (1983) 
pressure control during steam generator tube rupture at Indian POint, provisions for; LBp.83·68, 18 

NRC 811 (1983) 
See also Cooling Systems; Emergency Core Cooling System 

REACTOR OPERATOR(S) 
at Point Beach, deficiencies in performance of; 00·83.13, 18 NRC 721 (1983) 
imposition of civil penalties for material false statements concerning Qualifications of; CLI·83·20, 18 

NRC 1 (1983) 
See also Operator Accelerated Retraining Program; Operator Training 

REACTOR(S) 
building foundation, honeycombing of; ALAB·740, 18 NRC 343 (1983) 
operation, imposition of technical specifications on; ALAB·746, 18 NRC 749 (1983) 
pressurized water, at Indian Point, description of; LBP.83·68, 18 NRC 811 (1983) 
shield wall at Comanche Peak, potential for radiation from cracks in; LBP·83·60, 18 NRC 672 

(1983) 
See also Pressure Vessel 

REACTOR VESSEL 
at Indian Point, assessment of effect of pressuriled thermal shock on; LBP·83·68, 18 NRC 811 

(1983) 
Rancho Seco, removal of thermal sleeve pieces from; ALAB.746, 18 NRC 749 (1983) 
See also Pressure Vessel 

RECONSIDERATION 
of decision granting motion to quash portions of subpoenas, denial of motion for; LBP·83·64, 18 

NRC 766 (1983) 
of environmental Qualification issue, appellate jurisdiction over request for; ALAB·744, 18 NRC 743 

(1983) 
RECORD 

burden on proponent of motion to reopen; ALAB·756, 18 NRC 1340 (1983) 
criteria for reopening and supplementation of; LBP·83-41, 18 NRC 104 (1983) 
denial of motion to reopen, on criticality of spent fuel pool; LBP·83·62, 18 NRC 708 (1983) 
exceptions to standards for reopening; LBP.83·55, 18 NRC 415 (1983) 
importance given to ability to contribute to, in evaluating admissibility of late intervention petitions; 

ALAB·747. 18 NRC 1167 (1983) 
Licensing Board jurisdiction over motion to reopen, after issuance ofinitial deciSion; LBP·83·s8, 18 

NRC 640 (1983) 
need to hold open, on basis of party's hopes for future witnesses; LBP·8l.74, 18 NRC 1241 (1983) 
obligation of Licensing Board to complete; LBP·83·52, 18 NRC 256 (1983) 
of ongoing proceeding, supplementation of; LBP·83-48. 18 NRC 236 (1983) 
reopening of, when initial decision has not been issued; LBP·83·s0, 18 NRC 242 (I983) 
right of parties concerning supplementation of; LBP·8l·81. 18 NRC 1410 (1983) 
scope of·material supporting motion to reopen; ALAB·7s3, 18 NRC 1321 (1983) 
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showing necessary for reopening; LBP-83-52, 18 NRC 256 (1983) 
test for reopening; ALAB-738, 18 NRC 177 (1983); ALAB-7S0, 18 NRC 1205 (1983); LBP-83-57, 

18 NRC 445 (1983); LBP-83-58, 18 NRC 640 (1983) 
undocumented newspaper articles 85 bases for reopening; ALAB-7S3, 18 NRC 1321 (1983) 

RECUSAL 
basis of motions for; ALAB-748, 18 NRC 1184 (1983) 
determinations of motions for; ALAB-748, 18 NRC 1184 (1983) 
motion, need for timely filing of; ALAB-7Sl,18 NRC 1313 (1983) 
of Licensing Board judge, standard for; ALAB-749, IS NRC 1195 (1983) 

REFERRAL OF RULINGS 
NRC policy concerning; ALAB-742, 18 NRC 380 (1983) 
on motions for disqualification of Licensing Board judge, need for; ALAB-749, 18 NRC 1195 (1983) 
to Appeal Board because of potential expense of compliance; LBP-83-8I, 18 NRC 1410 (1983) 
to Appeal Boards, Licensing Board practice regarding; ALAB-74I, 18 NRC 371 (983) 

REGULATIONS 
admissibility of contentions challenging; LBP-83-76, 18 NRC 1266 (983) 
interpretation of General Design Criterion 64; LBP-83-39, 18 NRC 67 (1983) 
showing necessary for waiver of; LBP-83-37, 18 NRC 52 (983); LBP-83-49, 18 NRC 239 (983); 

LBP-83-52A, 18 NRC 265 (1983) 
REGULATORY GUIDES 

applying an ASME Code section, Licensing Board Interpretation of; LBP-83-33, 18 NRC 27 (1983) 
RESTART 

ofTMI-l, procedural history relevant to emergency preparedness for; CLI-83-22, 18 NRC 299 
(1983) 

RETALIATION 
against QAlQC personnel at Zimmer; LBP-83-S8, 18 NRC 640 (1983) 
against quality assurance inspectors at Comanche Peak; LBP-83-60, 18 NRC 672 (1983) 
for whistleblowing, effects of, on Callaway Piant employees; ALAB-740, 18 NRC 343 (1983) 

REVIEW 
appellate, effectiveness of partial initial decision for purpose of; LBP-83-77, 18 NRC 1365 (983) 
appellate, sua sponte, scope of; ALAB-739, 18 NRC 335 (983) 
Commission dismissal of grant of, for mootness; CLI-83-30, 18 NRC 1164 (1983) 
discretionary interlocutory, circumstances appropriate for; ALAB-737, 18 NRC 168 (983) 
expiration of time for; CLI-83-32, 18 NRC 1309 (983) 
Interlocutory, circumstances appropriate for; ALAB-742, 18 NRC 380 (983) 
of Appeal Board decision, expiration ofUme for; CLI-83-28, 18 NRC 1159 (983) 
of emergency planning by FEMA, Board procedures for remedying deficiencies in; LBP-83-60, 18 

NRC 672 (1983) 
of emergency plans, role ofFEMA in; LBP-83-61, 18 NRC 700 (983) 
ofFSAR by Staff, Iitigability of adequacy of; LBP-83-57, 18 NRC 445 (983) 
of interlocutory matters, procedural vehicle for seeking; ALAB-736, 18 NRC 165 (983) 
See also Immediate Effectiveness Review; Independent Design Review 

RICHMOND INSERT ASSEMBLIES 
at Comanche Peak, adequacy of design of; LBP-83-8I, 18 NRC 1410 (983) 

RISK 
at Indian Point compared with non-nuclear risks; LBP-83-68, 18 NRC 811 (983) 
of turbine missiles at Perry plant; LBP-83-46, 18 NRC 218 (1983) 
to public health and safety from fuel loading and pre-criticality testing; CLI-83-27, 18 NRC 1146 

(983) from serious accidents at Indian Point; LBP-83-68, 18 NRC 811 (983) 
ROADS 

comprising Indian Point evacuation routes, adequacy of; LBP-83-68, 18 NRC 811 (983) 
ROCK OVERBREAK 

extent of, at Comanche Peak facility; LBP-83-43, 18 NRC 122 (983); LBP-83-60, 18 NRC 672 
(1983) 

RULEMAKING 
generic, effect of, on Individual proceeding; CLI-83-21, 18 NRC 157 (983) 
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NRC concurrence with nuclear waste repository guidelines as; CLI·83·26, 18 NRC 1139 (1983); 
DPRM·83·3, 18 NRC 1473 (1983) 

RULES OF PRACTICE 
admissibility of contentions based on misunderstanding or error; LBP·83·76, 18 NRC 1266 (1983) 
admissibility of contentions; LBP·83·52A, 18 NRC 265 (1983) 
admissibility ortate·filed contention which has potential to unduly delay proceeding; LBP.83·7SA, 

18 NRC 1260 (1983) 
amendment of Final Environmental Statement; LBP·83·36, 18 NRC 45 (1983) 
amendment of intervention petitions for change in identities of authorizing members of an 

organization; LBP·83·S9. 18 NRC 667 (1983) 
Appeal Board authority to direct certification of legal issues raised in pending Licensing Board 

proceedings; ALAB.737. 18 NRC 168 (1983) 
Appeal Board jurisdiction to consider reopening request on issue addressed in decision that has 

become administratively final; ALAB·7S3, 18 NRC 1321 (1983) 
appellate discretion regarding Licensing Board rulings referred to it; ALAB·74I, 18 NRC 371 (1983) 
application of attorney-client privilege to employees of a party; CLI·83·3I, 18 NRC 1303 (1983) 
application of attorney-client privilege to substance of meeting attended by one attorney and officers 

of two corporations with shared interests; LBP·83·70. 18 NRC 1094 (1983) 
appointment of Interested State as lead intervenor; LBP·83·3S, 18 NRC 40 (1983) 
assertion of attorney-client privilege; LBP.83·S3, 18 NRC 282 (1983)' 
assuming protective orders will be obeyed; ALAB·73S, 18 NRC 19 (1983) 
authority to hold hearing in absence of valid intervention request; LBP·83-6S. 18 NRC 774 (1983) 
basis of motions for disqualification; ALAB·748, 18 NRC 1184 (1983) 
burden on appeal of party seeking overturn of Licensing Board grant of late intervention; 

ALAB·747, 18 NRC 1167 (1983) 
burden on party seeking summary disposition; ALAB.7S3, 18 NRC 1321 (1983) 
burden on proponent of motion to reopen; ALAB·738, 18 NRC 177 (1983); ALAB.7S3, 18 NRC 

1321 (1983); ALAB·7S6, 18 NRC 1340 (1983) 
burden to satisfy intervention requirements; CLI·83·2S, 18 NRC 327 (1983) 
cause for denial of summary disposition; LBP·83-46, 18 NRC 218 (1983) 
challenges to Commission regulations; LBP·83·76. 18 NRC 1266 (1983) 
circumstances appropriate for discretionary interlocutory review; ALAB·737, 18 NRC 168 (1983); , 

ALAB·742, 18 NRC 380 (1983) 
compliance with ASME Code; LBP·83.63, 18 NRC 759 (1983) 
concepts applied in determining an intervention petitioner's interests; CLl·83·2S, 18 NRC 327 

(1983) 
consideration of generic issues as subjects of contentions in contested proceedings; LBP·83· 76, 18 

NRC 1266 (1983) 
content of appellate briefs; ALAB·740, 18 NRC 343 (1983) 
content of intervention petitions; CLl·83·2S, 18 NRC 327 (1983) 
content of opposition to directed certification petition; ALAB·734, 18 NRC 11 (1983) 
criteria for a successful motion to reopen a record; ALAB·7S6, 18 NRC 1340 (1983) 
criteria for determinin8 whether to grant stay pending appeal; LBP.83-40, 18 NRC 93 (1983) 
criteria to be satisfied by party seeking to raise new issue through motion to reopen record; 

ALAB·7S3, 18 NRC 1321 (1983) 
default for failure to file required findings; LBP·83-43, 18 NRC 122 (1983); LBP·83-60, 18 NRC 
m(l~ , 

degree of particularity required in untimely intervention petitions; ALAB·747, 18 NRC 1167 (1983) 
degree of specificity required for contentions; LBP·83·76, 18 NRC 1266 (1983) 
demonstration of bias from extrajudicial sources; ALAB·749, 18 NRC 1195 (1983) 
demonstration of scope of late intervenor's contribution to record; LBP·83·80, 18 NRC 1404 (1983) 
denial of nontimely petitions to intervene where other means to protect petitioner's Interests do not 

exist; LBP·83-42, 18 NRC 112 (1983) 
determinations of motions for disqualification; ALAB·748, 18 NRC 1184 (l983) 
determining a significant safety issue for purpose of reopening motions based on construction quality 

assurance deficiencies; ALAB·7S6, 18 NRC 1340 (1983) 
discovery against FEMA; LBP·83·61, 18 NRC 700 (1983) 
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discovery of information under protective order; LBP-83-53, 18 NRC 282 (1983) 
dismissal of proceedings; LBP-83-45, 18 NRC 213 (1983) 
effect of generic rule making on individual proceeding; CLl-83-21, 18 NRC 157 (1983) 
environmental impact statement for special nuclear materials license; LBP-83-38, 18 NRC 61 (1983) 
establishment of discovery deadlines; LBP-83-79, 18 NRC 1400 (1983) 
exception to rule that disqualifying bias must be extrajudicial; ALAB-748, 18 NRC 1184 (1983) 
extent to which petitioner should address 10 C.F.R. 2.714(a) (1)(iij) in pleading its case for late 

intervention; ALAB-743, 18 NRC 387 (1983) . 
factors balanced for admission of untimely intervention petition; ALAB-743, 18 NRC 387 (1983); 

CLI-83-25, 18 NRC 327 (1983) 
factors considered in grant of discretionary Intervention; CLl-83-25, 18 NRC 327 Cl983} 
factors governing acceptance oflate-filed intervention petitions; ALAB-747, 18 NRC 1167 (1983) 
filing of petition by interested state to participate in operating license application as cause for 

ordering a hearing; LBP-83-45, 18 NRC 213 (1983) 
good cause for late filing of contentions; ALAB-737, 18 NRC 168 (1983); LBP-83-39, 18 NRC 67 

(1983) 
holding open quality assurance record on a party's hopes of obtaining future witnesses; LBP-83-74, 

18 NRC 1241 (1983) 
importance given to ability to contribute to sound record in considering admissibility of late 

intervention petition; ALAB-747, 18 NRC 1167 (1983) 
institution of show cause proceedings; ALAB-750, 18 NRC 1205 (1983) 
invocation of executive privilege by Federal Emergency Management Agency; LBP-83-73, 18 NRC 

1231 (1983) 
issuance of proposed initial decision; LBP-83-43, 18 NRC 122 (1983) 
jurisdiction over special nuclear materials license in operating license proceeding; LBP-83-38, 18 

NRC 61 (1983) 
justification for directed certification; ALAB-741, 18 NRC 371 (1983) . 
late-filing of contentions based on previously unavailable, licensing-related documents; LBP-83-39, 

18 NRC 67 (1983) 
Licensing Board authority to condition denial of motion to quash a subpoena; LBP-83-64, 18 NRC 

766 (1983) 
Licensing Board discretion in grant oflate-filed intervention petitions; ALAB-747, 18 NRC 1167 

(1983) 
Licensing Board jurisdiction to explore matters not embraced by notice of opportunity of hearing; 

LBP-83-76, 18 NRC 1266 (1983) 
Licensing Board pursuit of defaulted issues; LBP-83-69, 18 NRC 1084 (1983) 
Licensing Board pursuit of sua sponte issues; LBP-83-75, 18 NRC 1254 (1983) 
limited appearance statements; CLI-83-2S, 18 NRC 327 (1983) 
litigability of qualifications of experts who prepare documents; LBP-83-76, 18 NRC 1266 (1983) 
need for hearing on compliance with Board order; LBP-83-44, 18 NRC 201 (1983) 
need for imposition of sanctions for failure to give intervenor advance notice of applicant-Staff 

technical meetings; LBP-83-73, 18 NRC 1231 (1983) 
need to strike extra-record materials from a Board's files; LBP-83-55, 18 NRC 415 (1983) 
nontimely submission of contentions; LBP-83-37, 18 NRC 52 (1983); LBP-83-58, 18 NRC 640 

(1983) 
obligation of parties to inform Boards of significant new developments bearing on decisions on a 

proceeding; ALAB-752, 18 NRC 1318 (1983) 
petitions not properly brought under 10 C.F.R. 2.206; 00-83-11, 18 NRC 293 (1983) 
pleading requirements for intervention petitions; LBP-83-59, 18 NRC 667 (1983) 
potential for future litigation as argument for directed certification; ALAB-737, 18 NRC 168 (1983) 
potential of Licensing Board error for expense and delay as cause for interlocutory review; 

ALAB-741, 18 NRC 371 (1983) 
procedural vehicle for seeking review of interlocutory matters; ALAB-736, 18 NRC 165 (1983) 
production of NRC records and documents; LBP-83-40, 18 NRC 93 (1983); LBP-83-51, 18 NRC 

253 (1983) 
purpose of Board adoption of schedule for discovery; LBP-83-80, 18 NRC 1404 (1983) 
purposes of basis-for-contention requirement; LBP-83-76, 18 NRC 1266 (1983) 
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referral of ruling to Appeal Board because of potential expense of compliance; LBP·83·8I, 18 NRC 
1410 (1983) 

referrals of denials of motions for disqualification; ALAB·749, 18 NRC 1195 (1983) 
relation of nontimely intervention petitions to 2.206 petition; ALAB· 747, 18 NRC 1167 (1983) 
renoticing an opportunity for a hearing; LBP·83·73, 18 NRC 1231 (1983) 
reopening of proceedings when entire record has not closed and initial decision has not been issued; 

LBp·83·S0, 18 NRC 242 (1983) 
reopening the record; LBP·83-4I, 18 NRC 104 (1983) 
replies to another party's answer to a motion; LBP·83·36, 18 NRC 45 (1983) 
responsibilities of counsel citing legal authority to a Board; ALAB·747, 18 NRC 1167 (1983) 
responsibilities of parties concerning appellate briefs; ALAB·739, 18 NRC 335 (1983) 
responsibilities of parties in opposing directed certification petition; ALAB.741, 18 NRC 371 (1983) 
responsibilities of parties to bring significant new information to the Board's attention; ALAB·738, 

18 NRC 177 (1983) 
responsibilities of parties to make specific objections to a proposed decision; LBp·83·60, 18 NRC 

672 (1983) 
responsibilities of parties to submit relevant new information to an Appeal Board; ALAB·7S0, 18 

NRC 1205 (1983) 
right of counsel to approach witnesses for an opposing party; CLl·83·31, 18 NRC 1303 (1983) 
right of party to make new arguments in findings of fact; LBP·83·8I, 18 NRC 1410 (1983) 
sanctions for revealing information covered by protective order; LBP·83·64, 18 NRC 766 (1983) 
scope of material supporting motion to reopen record; ALAB·753, 18 NRC 1321 (1983) 
scope of questions asked on deposition; LBP·83·64, 18 NRC 766 (1983) 
scope of sua sponte authority of Licensing Boards; LBP·83·69, 18 NRC 1084 (1983) 
showing necessary for interlocutory appellate review of Licensing Board rulings; ALAB· 734, 18 

NRC 11 (1983); ALAB·735, 18 NRC 19 (1983) 
showing necessary for reopening the record; LBP.83·52, 18 NRC 256 (1983) 
showing necessary for waiver of Commission regulations; LBP·83-49, 18 NRC 239 (1983) 
showing necessary for waiver of financial qualifications regulations; LBP·83·S2A, 18 NRC 265 

(1983) 
showing necessary in absence of good cause for tardiness-in seeking intervention; ALAB·743, 18 

NRC 387 (1983) 
source of disqualifying bias; ALAB·7S1, 18 NRC 1313 (1983) 
standard for disqualification; ALAB·749, 18 NRC 1195 (1983) 
standard for granting a motion to reopen when findings have been required concerning an aspect of 

an admitted contention; LBP·83·S5, 18 NRC 415 (1983) 
standing of an organization to intervene where identity of authorizing member changes; LBP·83·59, 

18 NRC 667 (1983) 
supplementation of the record of ongoing proceeding with unsolicited filings; LBP·83-48, 18 NRC 

236 (1983) 
test for reopening a record; ALAB.738, 18 NRC 177 (1983); ALAB·750, 18 NRC 1205 (1983); 

ALAB·753, 18 NRC 1321 (1983) 
time limit for filing contentions; ALAB.737, 18 NRC 168 (1983) 
types of appeals which are interlocutory; ALAB·736, 18 NRC 165 (1983) 
undocumented newspaper articles as bases for reopening a record; ALAB.753, 18 NRC 1321 (1983) 
use of officially noticeable material; ALAB·740, 18 NRC 343 (1983) 
waiver of attorney·client privilege; LBP·83·70, 18 NRC 1094 (1983) 
waiver of Commission regulations governing financial qualifications review; LBP.83·37, 18 NRC 52 

(1983) 
weight given to 10 C.F.R. 2.714 (a)(1) (v) in balancing process for late intervention; ALAB·743, 18 

NRC 387 (1983) 
weight given to late intervention petition's potential for delaying a proceeding; ALAB·747, 18 NRC 

1167 (1983) 
source of disqualifying bias or prejudice in administrative proceedings; ALAB.748, 18 NRC 1184 

(1983); ALAB·749, 18 NRC 1195 (1983) 
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SABOTAGE 
of UCLA research reactor, need to protect against; LBP.83·67, 18 NRC 802 (1983) 
omission of, from risk assessments for Indian Point; LBp·83-68, 18 NRC 811 (1983) 

S:.\FEGUARDS 

, I 

engineering, to compensate for Class 9 accident release of airborne radiation from Limerick facility, 
adequacy of; LBP·83·39, 18 NRC 67 (1983) 

for transport of spent fuel, jurisdiction over; DD·83·14, 18 NRC 726 (1983) 
SAFEGUARDS INFORMATION 

trustworthiness of parties to NRC proceedings with; LBP·83-40, 18 NRC 93 (1983) 
SAFETY 

findings required for operation ofa nuclear power plant; ALAB·740, 18 NRC 343 (1983) 
improvements at Indian Point resulting from measures required by NRC; LBP·83-68, 18 NRC 811' 

(1983) , 
margins of, in structural designs; LBP·83.63, 18 NRC 759 (1983) 
See also Final Safety Analysis Report; Health and Safety 

SAFETY EVALUATION REPORT 
for transport of spent fuel, need for; DD·83·14, 18 NRC 726 (1983) 
See also Final Safety Evaluation Report 

SAFETY ISSUES 
significant, for reopening motions based on construction quality assurance deficiencies; ALAB·7S6, 

18 NRC 1340 (1983) 
uncontested generic unresolved, degree of Board scrutiny of; LBP.83·57, 18 NRC 445 (1983) 
unresolved, water hammer as; LBP.83·57, 18 NRC 445 (1983) 

SAFETY SYSTEMS 
at Shoreham, application of proper systematic methodology to analyze reliability of; LBP·83·57, 18 

NRC 445 (1983) , 
at Shoreham, classification and qualification of; LBP·83·57, 18 NRC 445 (1983) 
See also Equipment, Safety.Related 

SANCTIONS 
against party for taking legal position a Board thinks is wrong, impropriety of; LBP·83·56, 18 NRC 

421 (1983) ,', 
for failure to give intervenor advance notice of applicant·Staff technical meetings, 'need for 

imposition of; LBP·83·73, 18 NRC 1231 (1983) , 
for material false statement in licensing application, imposition of; OD·83·17, 18 NRC 1289 (1983) 
for revealing information covered by protective order; LBP.83·64, 18 NRC 766 (1983) 
guidance to Boards on application of; CLI.83·28, 18 NRC 1159 (1983) 

SCHEDULE 
(or discovery, purpose of Board adoption of; LBP·83·80, 18 NRC 1404 (1983) 

SCHEDULING 
of proceedings in light o( suspension of construction; LBP·83·66, 18 NRC 780 (1983) 

SEISMIC DESIGN 
at Shoreham, adequacy of; LBP·83·57, 18 NRC 445 (1983) 
at WPPSS, admission of contention alleging defects in; LBp·83-66, 18 NRC 780 (1983) 

SHELTERING 
during radiological emergency at Indian Point, efficacy of; LBP·83·68, 18 NRC 811 (1983) 

SHOW CAUSE PROCEEDINGS 
reason (or Institution 0(; ALAB·750, 18 NRC 1205 (1983) 

SHUTDOWN 
of Indian Point, effects of; LBP·83-68, 18 NRC 811 (1983) 

SINGLE FAILURE CRITERION 
application 0(, to Shoreham; LBP·83·57, 18 NRC 445 (1983) 

SOILS SETILEMENT 
containment cracks caused by; LBP·83·S0, 18 NRC 242 (1983) 
problems at Midland Plant, need for Staff review of resolution of; DO·83·16, 18 NRC 1123 (1983) 

SPECIAL NUCLEAR MATERIAL 
on hand at UCLA's Nuclear Energy Laboratory, amount of; LBP·83·67, 18 NRC 802 (1983) 
See also Strategic Special Nuclear Materials 
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SPECIAL NUCLEAR MATERIALS LICENSE 
Licensing Board jurisdiction to decide issues, raised in operating license proceeding, relevant to; 

LBP-83-38, 18 NRC 61 (983) 
necessity for preparation of environmental impact slJItement for; LBP-83-38, 18 NRC 61 (J 983) 

SPECIAL PROCEEOING 
not "on the record," Commission guidance on conduct of; LBP-83-68, 18 NRC 811 (1983) 

SPENT FUEL 
jurisdiction over physical security for transport of; 00-83-14, 18 NRC 726 (983) 
legal authority for transportation of; 00-83-14, 18 NRC 726 (1983) 
provisions for and financing of safe disposal of; CLI-83-2I, 18 NRC 157 (1983) 
routing of transport of; 00-83-14, 18 NRC 726 (1983) 
testing, and quality assurance ofcaslcs for transport and storage of; 00-83-12,18 NRC 713 (J983) 
transportation between SurrY and North Anna facilities, Licensing Board authority to consider; 

ALAB-74I, 18 NRC 371 (1983) 
SPENT FUEL POOL 

It Catawba, possibility of cask drop into; LBP-83-56, 18 NRC 421 (1983) 
It Catawba, potential for criticality in; LBP.83-56, 18 NRC 421 (983) 
It Catawba, potential for increased routine radioactive releases from; LBp-83-56, 18 NRC 421 

(983) -
It CalJlwba, potential for severe accident in; LBP-83-56, 18 NRC 421 (J983) 
compliance of Big Rock Point Plant with criticality requirements for; LBP-83-62, 18 NRC 708 (1983) 
cooling system at CalJlwba, adequacy of; LBP-83-56, 18 NRC 421 (1983) 
See also Fuel Pool 

SPENT FUEL POOL EXPANSION 
It Big Rock Point, satisfaction of emergency planning requirements for; LBP-83-44, 18 NRC 201 

(983) 
need for formal construction permit amendment for; LBP-83-56, 18 NRC 421 (1983) 

SPOTTEO TURTLE (Clemmys guttalJl) 
effect of PerrY transmission line maintenance procedures on; 00-83-17, 18 NRC 1289 (I983) 

SPRAY SYSTEMS 
for dry well and suppression c:hamber, at Shoreham, measurement of flow rates to monitor 

operation of; LBP-83-57, 18 NRC 445 (1983) 
ST ANOBY LIQUID CONTROL SYSTEMS 

adequacy of Shoreham control room instruments to monitor now of; LBP-83-57, 18 NRC 445 (1983) 
STANDING 

of an organization to intervene where identity of authorizing member c:hanges; LBP-83-59, 18 NRC 
667 (983) 

of persons seeking to intervene, precedents Boverning; LBP-83-65, 18 NRC 774 (1983) 
to intervene, showing required to establish; CLI-83-25, 18 NRC 327 (1983) 

STATUTORY CONCURRENCE 
provisions, survey of; CLl-83-26, 18 NRC 1139 (1983) 

STAY 
of civil proceedings paralleling criminal proceedings, circumstances appropriate for; CLI-83-24, 18 

NRC 315 (1983) 
pending appeal, criteria for determining whether to grant; LBP-83-40, 18 NRC 93 (1983) 

STEAM GENERATOR 
once through, sensitivity of, to secondary side pertubations; LBP-83-66, 18 NJ{C 780 (1983) 
requirements at Indian Point, extent of licensee compliance with; LBP-83-68, 18 NRC 811 (1983) 

STEAM GENERATOR TUBE(S) 
cracking, leak·before-break phenomenon in; ALAB-739, 18 NRC 335 (1983) 
degradation at Point Beach, potential for; 00-83-13, 18 NRC 721 (1983) 
degraded, stabilization and monitoring of, at Indian Point; LBP-83-68, 18 NRC 811 (1983) 
failure, single and multiple; ALAB-739, 18 NRC 335 (1983) 
repair It Point Beach by sleeving; ALAB.739, 18 NRC 335 (1983) 
repair It Three Mile Island Unit I, rulings on contentions questioning adequacy of; LBP-83-76, 18 

NRC 1266 (1983) 
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STEEL . 
A500, change in material properties for; LBP-83-63, 18 NRC 759 (1983) 

STORMS 
severe winter, accounting for, in Indian Point ofTsite emergency plans; LBP-83-68, 18 NRC 811 

(1983) 
STRATEGIC SPECIAL NUCLEAR MATERIAL 

formula quantity, exemption of plutonium-beryllium neutron sources in determining existence of; 
LBP-83-67, 18 NRC 802 (1983) 

See also Special Nuclear Material; Special Nuclear Materials License 
SUA SPONTE ISSUES 

circumstances inappropriate for Board pursuit of; LBP-83-7S, 18 NRC 1254 (1983) 
Licensing Board authority to adopt; LBP-83-69, 18 NRC 1084 (1983) 
reasons for Board adoption of contentions as; LBP-83-S8, 18 NRC 640 (1983) 
uncontested generic unresolved safety issues raised as; LBP-83-57, 18 NRC 445 (1983) 

SUBPOENA(S) 
Licensing Board authority to condition denial of motion to quash; LBP-83-64, 18 NRC 766 (1983) 
of persons to testify or appear and produce documents concerning falsification of leak rate test data 

at TMI-2, denial of motion to quash; CLI-83-24, 18 NRC 315 (1983) 
return of, in District where individual resides; CLJ-83-24, 18 NRC 315 (1983) 

SULFUR 
-induced intergranular stress corrosion cracking at TMI-I, lithium inhibition of; LBP-83-76, 18 NRC 

1266 (198) 
SUMMARY DISPOSITION 

burden on party seeking; ALAB-753, 18 NRC 1321 (1983) 
cause for denial of; LBP-83-46, 18 NRC 218 (1983) 
of contention addressing potential for criticality of Catawba spent fuel pool, denial of motion for; 

LBP-83-56, 18 NRC 421 (1983) 
of contention addressing potential for increased routine radioactive releases from expanded spent 

fuel pool, grant of motion for; LBP-83-56, 18 NRC 421 (1983) 
of contention addressing potential for severe accident in Catawba spent fuel storage facility. grant of 

motion for; LBP-83-56, 18 NRC 421 (198) 
of contention postulating cask drop accident at Catawba, grant of motion for; LBP-83-56. 18 NRC 

421 (1983) 
of contention questioning adequacy of Catawba spent fuel pool cooling systems, denial of motion 

for; LBP-83-56, 18 NRC 421 (198) 
of contention questioning safety of procedures for handling fuel at Catawba, grant of motion for; 

LBP-83-56, 18 NRC 421 (1983) 
SUSPENSION 

of construction, scheduling of proceedings in light of; LBP-83-66, 18 NRC 780 (1983) 
of Diablo Canyon license authorizing fuel loading and pre-criticality testing, lifting of; CLI-83-27, 18 

NRC 1146 (1983) 
SYNERGISM 

between radioactive releases from Waterford and chemical effluents of lower MissiSSippi River; 
ALAB-7S3, 18 NRC 1321 (1983); LBP-83-52A, 18 NRC 265 (1983) 

SYSTEMS INTERACTION 
adequacy of analysis of, at Shoreham; LBP-83-57. 18 NRC 445 (1983) 
inclusion of, in accident sequences postulated for design basis of Shoreham; LBP-S)-57, IS NRC 

445 (1983) 
TECHNICAL SPECIFICATIONS 

circumstances appropriate for imposition of; ALAB-746, 18 NRC 749 (1983) 
incorporation of surveillance prosram for Waterford foundation mat into; ALAB-7S). 18 NRC 1321 

(1983) 
TERM INA TION 

of appellate jurisdiction following facility's cancellation; ALAB-752, 18 NRC 1318 (1983) 
of construction permit proceedings; LBP-83-78. 18 NRC 1398 (198) 
of proceeding in absence of valid intervention request; LBP-83-65, 18 NRC 774 (1983) 
of retained jurisdiction over radon issue; ALAB-745. 18 NRC 746 (1983) 
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TESTIMONY 
accident consequence and probability at Indian Point, scope of; LBP·83·68, 18 NRC 811 (1983) 

TESTING 
hot functional, inadmissibility of late·filed contention on; LBP·83·75A, 18 NRC 1260 (1983) 
hydrostatic, ofSA·312 piping at Callaway Plant; ALAB.740, 18 NRC 343 (1983) 
integrated hot functional, at Byron station, technical discussion of; LBP·83-4I, 18 NRC 104 (1983) 
load on TMI·2 polar crane, denial of 2.206 petition requesting that licensee be prohibited from; 

00·83.18, 18 NRC 1296 (\983) 
of passive mechanical valves at Shoreham; LBP·83·57, 18 NRC 445 (1983) 
pre·criticality, risk to public health and safety from; CLI·83·27, 18 NRC 1146 (1983) 
program, experimental design, of Mark II containment structure at Shoreham, adequacy of; 

LBP·83·57, 18 NRC 445 (1983) 
soniscopic, for honeycombing of Callaway reactor building foundation; ALAB· 740, 18 NRC 343 

(1983) 
steam bypass, at Shoreham, to determine leakage rate between wetwell and drywell, adequacy of; 

. LBP.83·57, 18 NRC 445 (1983) 
ultrasonic, of turbines; LBP·83-46, 18 NRC 218 (1983) 
See also Eddy Current Testing 

THERMAL STRESS 
within pipe supports under LOCA conditions, need for consideration of; LBP·83·33, 18 NRC 27 
•. (1983) 

TORNAOO 
vulnerability of Indian Point to; LBP·83·68, 18 NRC 811 (1983) 

TRAINING 
of control room operators on simulators, need for Board to raise sua sponte issue of; LBP·83.75, 18 
. NRC 1254 (1983) . 
radiological emergency response, at Indian Point, adequacy of; LBP·83·68, 18 NRC 811 (1983) 
radiological, of Big Rock Point area local and school officials, adequacy of; LBP·83-44, 18 NRC 201 

(1983) 
. See also Operator Accelerated Retraining Program, Operator Training 

TRANSMISSION LINE 
maintenance procedures at Perry, effect of, on spoiled turtles; 00·83·17,18 NRC 1289 (1983) 

TRANSPORTATION 
of high·level radioactive waste through and to lIIinois, denial of motion to postpone; 00·83·12, 18 

NRC 713 ()983) 
of spent fuel,legalauthority for; 00.83.14,18 NRC 726 (1983) 
See also Oepartment of Transportation 

TURBINES 
General Electric nuclear, safety of; LBP·83-46, 18 NRC 218 (1983) 
inspection and maintenance of, to prevent missiles; LBP.83-46, 18 NRC 218 (1983) 

UPPER LATERAL RESTRAINT BEAM 
at Comanche Peak, free·end displacement of; LBP·83·8I, 18 NRC 1410 (1983) 

VALVES 
containment isolation, modifications to, at Indian Point; LBP·83·68, 18 NRC 811 (1983) 
passive mechanical, at Shoreham, possibility of failure of; LBP·83·57, 18 NRC 445 (1983) 
safety relief, at Shoreham, tests of, and reduction of challenges to; LBP·83·57, 18 NRC 445 (1983) 
safety relief, examination of set·point drift relative to; LBP·83·57, 18 NRC 445 (1983) 

VIOLATIONS 
continuing, interpretation of; CLI·83.20, 18 NRC 1 (1983) 
See also Notice of Violation 
NRC categorization of; 00·83·17, 18 NRC 1289 (1983) 
quality assurance, significance of; LBP·83·77, 18 NRC 1365 (1983) 

WAIVER 
of allorney-client privilege; LBP·83·70, 18 NRC 1094 (1983) 
of Commission regulations governing financial Qualifications review; LBP·83·37, 18 NRC 52 (1983) 
of Commission regulations, showing necessary for; LBP.83-49, 18 NRC 239 (1983) 
See also Exemption 
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WATER 
stops at Comanche Peak. description of and allegations of improper installation of; LBP·83-43. 18 

NRC 122 (1983) 
WATER HAMMER 

at Shoreham. prevention and mitigation of; LBP·83·57. 18 NRC 445 (1983) 
WELD(S) 

at Comanche Peak. adequacy of qualification of; LBP.83·81. 18 NRC 1410 (1983) 
plug. repair of, at Comanche Peak; LBP·83·60, 18 NRC 672 (1983); LBP·83·69, 18 NRC 1084 

(1983) 
rod control at Comanche Peak, adequacy of; LBP·83·60, 18 NRC 672 (1983) 

WELDING 
at Comanche Peak, allegations of improper practices in; LBP·83-43, 18 NRC 122 (1983) 
at Shoreham, violation of; LBP·83·57, 18 NRC 445 (1983) 
deficiencies at Comanche Peak; LBP·83-60, 18 NRC 672 (1983) 
deficiencies In piping subassemblies at Callaway Plant; ALAB·740, 18 NRC 343 (1983) 
downhill, at Comanche Peak, weight given to applicant testimony on; LBP·83·69, 18 NRC 1084 

(1983) 
of studs to embedded plates at Callaway Plant. adequacy of; ALAB·740. 18 NRC 343 (1983) 
weave and downhill. at Comanche Peak, investigation of; LBP·83·35, 18 NRC 40 (1983) 
See also American Welding Society Code 

WITHDRAWAL 
of application for construction permit granted without prejudice; LBP·83·78. 18 NRC 1398 (1983) 

WITNESS 
character, demeaning of; LBP.83·69, 18 NRC 1084 (1983) 
expert. weight given to unsupported engineering judgment by; LBP·83·8I, 18 NRC 1410 (1983) 
future. need to hold open quality assurance record on basis of party's hope for; LBP.83·74, 18 NRC 

1241 (1983) 
with criminal record, weight given to testimony by; LBP·83-43. 18 NRC 122 (1983); LBP.83·60, 18 

NRC 672 (1983) 
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BIG ROCK POINT PLANT; Docket No. 50·155 
SPENT FUEL POOL AMENDMENT; August 1,1983; SUPPLEMENTARY INITIAL 

DECISION; LBP·83M, 18 NRC 201 (1983) 
SPENT FUEL POOL AMENDMENT; August IS, 1983; MEMORANDUM; LBP·83-44A, 18 

NRC 2ll (1983) 
SPENT FUEL POOL AMENDMENT; September 30, 1983; MEMORANDUM AND ORDER; 

LBP.83·62, 18 NRC 708 (983) 
BYRON NUCLEAR POWER STATION, Units 1 and 2; Docket Nos. STN 50-454·0L, STN 

SO-4SS'()L (ASLBP No. 79-411·04·PE) 
OPERATING LICENSE; July 26,1983; MEMORANDUM AND ORDER DENYING STAY 

APPLICATION; LBP·83-40, 18 NRC 93 (1983) 
OPERATING LICENSE; July 27,1983; MEMORANDUM AND ORDER; ALAB·735, 18 NRC 

19 (1983) 
OPERATING LICENSE; July 28,1983; MEMORANDUM AND ORDER DENYING 

• INTERVENORS' MOTION TO SUPPLEMENT THE QAlQC RECORD; LBP·83-41, 18 NRC 
104 (1983) 

OPERATING LICENSE; August 17,1983; MEMORANDUM AND ORDER; LBP·83.51, 18 
NRC 253 (983) 

CALLAWAY PLANT, Unit 1; Docket No. STN 50-483·0L 
OPERATING LICENSE; September 14, 1983; DECISION; ALAB·740, 18 NRC 343 (1983) 
OPERATING LICENSE; October 31,1983; INITIAL DECISION; LBP·83·71, 18 NRC 1105 

(1983) 
CATAWBA NUCLEAR STATION, Units 1 and 2; Docket Nos. 50-413'()L, 50-414·0L (ASLBP No. 

81-463-01·0L) 
OPERATING LICENSE; September 6,1983; MEMORANDUM AND ORDER; LBP·83·56, 18 

NRC 421 (1983) 
CHEROKEE NUCLEAR STATION, Units I, 2 and 3; Docket Nos. STN 50-491, STN 50-492, STN 

50-493 
CONSTRUCTION PERMIT; October 12,1983; MEMORANDUM AND ORDER; ALAB·745, 

18 NRC 746 (1983) 
• COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. 50-445, 50-446 

(ASLBP No. 79-430·060) 
OPERATING LICENSE; July 6,1983; MEMORANDUM AND ORDER; LBP·83·33, 18 NRC 

27 (1983); LBP·83·34, 18 NRC 36 (1983); LBP·83·35, 18 NRC 40 (1983) 
OPERATING LICENSE; July 29,1983; PROPOSED INITIAL DECISION; LBP·83-43, 18 NRC 

122 (1983) 
OPERATING LICENSE; August IS, 1983; MEMORANDUM AND ORDER; LBP·83-48, 18 

NRC 236 (1983) 
OPERATING LICENSE; August 19, 1983; DIRECTOR'S DECISION UNDER 10 C.F.R. 

§ 2.206; DD·83.I1, 18 NRC 293 (1983) 
OPERATING LICENSE; September 1,1983; MEMORANDUM AND ORDER; LBP·83·55, 18 

NRC 415 (1983) 
OPERATING LICENSE; September 23,1983; MEMORANDUM AND ORDER; LBP·83·60, 18 

NRC 672 (1983) 
OPERATING LICENSE; October 6,1983; PARTIAL INITIAL DECISION; LBP·83·63, 18 NRC 

759 (1983) 

1·81 



FACILITY INDEX 

OPERATING LICENSE; October 2S, 1983; MEMORANDUM AND ORDER; LBP-83-69, '18" ' 
NRC 1084 (I983) " I " 

ENERGY SYSTEMS GROUP; Docket No. 70-2S (ASLBP No. 83-488-01-ML) 
SPECIAL NUCLEAR MATERIALS LICENSE RENEWAL; October 7,1983; . 

MEMORANDUM AND ORDER; LBP-83-6S, 18 NRC 774 (I983) 
INDIAN POINT, Unit 2; Docket Nos. SO-247-SP, 50-286-SP (ASLBP No. 81-466-03-SP) 

SPECIAL PROCEEDING; October 24,1983; RECOMMENDATIONS TO THE COMMISSION; 
LBP-83-68, 18 NRC 811 (I983) . 

INDIAN POINT, Unitl; Docket Nos. SO-247-SP, SO-286-SP (ASLBP No. 81-466-03-SP) 
SPECIAL PROCEEDING; October 24,1983; RECOMMENDATIONS TO THE COMMISSION; 

LBP-83-68, 18 NRC 811 (I983) , , 
LA CROSSE BOILING WATER REACTOR; Docket No. S0-409 . " • , .' 

OPERATING LICENSE; July 13, 1983; DECISION; ALAB-733, 18 NRC 9 (I983) 
LIMERICK GENERATING STATION, Units 1 and 2; Docket Nos. SO-lS2-0L, SO-353-0L 

OPERATING LICENSE; July 26, 1983; SECOND SPECIAL PREHEARING CONFERENCE 
ORDER; LBP-83-39, 18 NRC 67 (I983) 

MAINE YANKEE ATOMIC POWER STATION; Docket No. 50-309 
EMERGENCY PLANNING; September 30,1983; INTERIM DIRECTOR'S DECISION 

UNDER 10 C.F.R. § 2.206; DD-83-15, 18 NRC 738 (I983) 
FINANCIAL QUALIFICATIONS; August 2, 1983; MEMORANDUM AND ORDER; 

CLI-83-2I, 18 NRC 157 (I983) 
MIDLAND PLANT, Units 1 and 2; Docket Nos. 50-329,50-330 

MODIFICATION ORDER AND OPERATING LICENSE; October 6, 1983; DIRECTOR'S 
DECISION UNDER 10 C.F.R. 2.206; DD-83-16, 18 NRC 1123 (1983) 

MIDLAND PLANT, Units 1 and 2; Docket Nos. 50-329-0M&OL, 50-330-0M&OL (ASLBP Nos. 
78-389-03-0L, 80-429-02-SP) . 

MODIFICATION ORDER AND OPERATING LICENSE; August 17, 1983; MEMORANDUM 
AND ORDER; LBP-83-50, 18 NRC 242 (I983) 

MODIFICATION ORDER AND OPERATING LICENSE; AugustlI, 1983; MEMORANDUM 
AND ORDER; LBP-83-53, 18 NRC 282 (I983) 

MODIFICATION ORDER AND OPERATING LICENSE; October 6, 1983; MEMORANDUM 
AND ORDER; LBP-8l-64, 18 NRC 766 (I983) . 

MODIFICATION ORDER AND OPERATING LICENSE; October 28,1983; MEMORANDUM 
AND ORDER; LBP-83-70, 18 NRC 1094 (I983) 

NINE MILE POINT NUCLEAR STATION, Unit 2; Docket No. 50-410-0L (ASLBP No. 
83-484-03-0L) 

OPERATING LICENSE PROCEEDING; August 4, 1983; MEMORANDUM AND ORDER; 
LBP-83-45, 18 NRC 213 (I983) 

NORTH ANNA POWER STATION, Units 1 and 2; Docket Nos. 50-338-0LA-1, 50-339-0LA-1 
OPERATING LICENSE AMENDMENT; September IS, 1983; MEMORANDUM AND 

ORDER; ALAB-741, 18 NRC 371 (I983) 
PALO VERDE NUCLEAR GENERATING STATION, Units 2 and 3; Docket Nos. STN 50-529-0L, 

STN SO-530-0L (ASLBP No. 80-447-01-0L) 
OPERATING LICENSE; July 11, 1983; MEMORANDUM AND ORDER; LBP-83-36, 18 NRC 

45 (I983) 
OPERATING LICENSE; September 19,1983; MEMORANDUM AND ORDER; ALAB-742, 18 

NRC 380 (] 983) . , I 
PERRY NUCLEAR POWER PLANT, Units 1 and 2; Docket Nos. 50-440-0L, S0-441-0L 

OPERATING LICENSE; July 12, 1983; MEMORANDUM AND ORDER; LBP-83-38, 18 NRC 
61 (I983) 

OPERATING LICENSE; August 9,1983; MEMORANDUM AND ORDER; LBP-83-46, 18 
NRC 218 (I983) 

OPERATING LICENSE; August 18,1983; MEMORANDUM AND ORDER; LBP-83-52, 18 
NRC 256 (]983) 

OPERATING LICENSE; August 24, 1983; MEMORANDUM AND ORDER; ALAB-736, 18 
NRC 165 (983) 
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POINT BEACH NUCLEAR PLANT, Units 1 and 2; Docket Nos. 50-266, 50-301 
OPERATING LICENSE; September 23, 1983; DIRECTOR'S DECISION UNDER 10 C.F.R. 

§ 2.206; DD-83-13, 18 NRC 721 (1983) 
POINT BEACH NUCLEAR PLANT, Units 1 and 2; Docket Nos. 50-266-0LA, SO-301-0LA 

OPERATING LICENSE AMENDMENT; September 7,1983; DECISION; ALAB-739, 18 NRC 
335 (1983) . 

RANCHO SECO NUCLEAR GENERATING STATION; Docket No. 50-312-SP 
SPECIAL PROCEEDING; October 24, 1983; DECISION; ALAB-746, 18 NRC 749 (1983) 

RIVER BEND STATION, Units I and 2; Docket Nos. S0-458-0L, S0-4S9-0L (ASLBP No. 
82-468-0I-OL) 

OPERATING LICENSE; August 26,1983; MEMORANDUM; LBP-83-52A, 18 NRC 265 (1983) 
SAN ONOFRE NUCLEAR GENERATING STATION, Units 2 and 3; Docket Nos. 50-361-0L, 

SO-362-0L (ASLBP No. 78-365-01-0L) 
OPERATING LICENSE; August 12, 1983; MEMORANDUM AND ORDER; LBP-83-47, 18 

NRC 228 (1983) 
SEABROOK STATION, Units 1 and 2; Docket Nos. S0-443-0L, S0-444-0L 

OPERATING LICENSE; July 19, 1983; MEMORANDUM AND ORDER; ALAB-734, 18 NRC 
II (I983) 

OPERATING LICENSE; August 26,1983; MEMORANDUM AND ORDER; ALAB-737, 18 
NRC 168 (1983) 

SPECIAL PROCEEDING; September 19,1983; MEMORANDUM AND ORDER; CLI-83-23, 
18 NRC 311 (1983) 

SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. SO-322-0L 
OPERATING LICENSE; September 21,1983; PARTIAL INITIAL DECISION; LBP-83-57, 18 

NRC 445 (1983) 
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. SO-J22-0L-J 

EMERGENCY PLANNING; July 28, 1983; MEMORANDUM AND ORDER DENYING 
PETITION TO INTERVENE OF CITIZENS FOR AN ORDERLY ENERGY POLICY, INC.; 
LBP-83-42, 18 NRC 112 (1983) 

EMERGENCY PLANNING; September 27, 1983; MEMORANDUM AND ORDER DENYING 
SUFFOLK COUNTY MOTION TO COMPEL DISCOVERY FROM FEMA; LBP-83-6I, 18 
NRC 700 (1983) 

EMERGENCY PLANNING; September 29, 1983; DECISION; ALAB-743, 18 NRC 387 (1983) 
SOUTH TEXAS PROJECT, Units 1 and 2; Docket Nos. STN S0-498-0L, STN 50-499·0L (ASLBP 

No. 79-421-07·0L 
OPERATING LICENSE; July 14, 1983; MEMORANDUM AND ORDER; LBp·83·37, 18 NRC 

. 52 (1983) 
OPERATING LICENSE; August 16, 1983; MEMORANDUM AND ORDER; LBP·83-49, 18 

NRC 239 (1983) 
THREE MILE ISLAND NUCLEAR STATION, Unit 1; Docket No. 50·289·SP 

RESTART; September 21,1983; MEMORANDUM AND ORDER; CLI-83·25, 18 NRC 327 
(1983) 

RESTART; September 8,1983; DECISION; CLI.83.22, 18 NRC 299 (1983) 
THREE MILE ISLAND NUCLEAR STATION, Unit I; Docket No. 50-289·SP (Design Issues) 

SPECIAL PROCEEDING; October 6,1983; MEMORANDUM AND ORDER; ALAB-744, 18 
NRC 743 (1983) 

THREE MILE ISLAND NUCLEAR STATION, Unit I; Docket No. 50·289·SP (Management Phase) 
SPECIAL PROCEEDING; August 31,1983; MEMORANDUM AND ORDER; ALAB.738, 18 

NRC 177 (1983) 
THREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. 50-320 

SPECIAL PROCEEDING; September 21,1983; MEMORANDUM AND ORDER; CLI·83-24, 
18 NRC 315 (1983) 

THREE MILE ISLAND NUCLEAR STATION, Units 1 and 2; Docket Nos. 50-289, 50·320 
CIVIL PENALTY; July 22,1983; STATEMENT OF THE COMMISSION; CLI.83·20, 18 NRC 1 

(1983) 
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UCLA RESEARCH REACTOR; Docket No. SO-142-0L (ASLBP No. 80-444-OS-oL)' , 
OPERATING LICENSE RENEWAL; October 24,1983; MEMORANDUM AND ORDER; 

LBP-83-67, 18 NRC 802 (1983) 
WILLIAM H. ZIMMER NUCLEAR POWER STATION, Unit I; Docket No. SO-3S8-oL (ASLBP 

No. 76-317-OI-OL) . 
OPERATING LICENSE; September 15,1983; MEMORANDUM AND ORDER; LBP-83-S8, 18 

NRC 640 (1983) • 
WPPSS NUCLEAR PROJECT NO.1; Docket No. S0-460-CPA (ASLBP No. 83-48S-02-CPA) 

CONSTRUCTION PERMIT; September 21, 1983; MEMORANDUM AND ORDER; 
LBP-83-59, 18 NRC 667 (1983) 

WPPSS NUCLEAR PROJECT NO.1; Docket No. S0-460-0L (ASLBP No. 82-479-06-0L) 
OPERATING LICENSE; October 14,1983; MEMORANDUM AND ORDER; LBP-83-66, 18 

NRC 780 (1983) 

j •• /. 
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