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PREFACE

This is the twenty-second volume of issuances (1 - 982) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judge. It covers the period from July 1, 1985 to December 31, 198S.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972, that
Commission created an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal
Boards represent the final level in the administrative adjudicatory process to
~ which parties may appeal Parties, however, are permitted to seek discre-

tionary Commission review of certain board rulmgs The Commission also
may decide to review, on its own motion, various decisions or actions of
Appeal Boards.

The Commission also has an Administrative Law Judge appointed pur-
suant to the Administrative Procedure Act, who presides over proceedings
as directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judge--ALJ, Directors’ Decisions--DD,’
and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 22 NRC 1 (1985) CLI-85-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Thomas M. Roberts
James K. Asselstine

Frederick M. Bernthal
Lando W. Zech, Jr.

In the Matter of Docket Nos. 50-352-0OL
50-353-0L

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,
Units 1 and 2) July 24, 1985

The Commission reviewed the Limerick Ecology Action’s comments
on effectiveness of the Second and Third Partial Initial Decisions of the
Licensing Board (LBP-84-31, 20 NRC 446 (1984), and LBP-85-14, 21
NRC 1219 (1985)). These comments addressed delegation of issues to
the Staff through license conditions, need for local organizations to ap-
prove their emergency plans, adequacy of surveys of transport-depend-
ent individuals, possible measures to mitigate severe accidents, and pro-
cedural rulings. The Commission also reviewed the Licensing Board de-
cisions sua sponte, The Commission determined that neither the com-
ments nor the decisions warranted staying the effectiveness of the deci-
sions. This Memorandum did not affect the Commission’s prior determi-
nation that questions involving hearing rights of the inmates at the State
Correctional Institution at Graterford, Pennsylvania, warrant staying ef-
fectiveness of the authorization for issuance of a full-power operating
license.



MEMORANDUM

Pending before the -Nuclear Regulatory Commission (“NRC” or
“Commission”) are comments by intervenor Limerick Ecology Action
(“LEA”) on whether the Commission should make effective the
Atomic Safety and Licensing Board’s (“Licensing Board”) Partial Initial
Decisions LBP-84-31, 20 NRC 446 (1984), and LBP-85-14, 21 NRC
1219 (1985), which would constitute part of any decision to authorize
the Director, Office of Nuclear Reactor Regulation (“Director”) to
.issue to the applicant Philadelphia Electric Company (“PECo”) a full-
power license for the Limerick Generating Station (“Limerick™).

By a separate Memorandum and Order, CLI-85-11, 21 NRC 1585
(1985), the Commission declined to authorize issuance of a full-power
operating license pending further consideration of the hearing rights of
one of the parties, the inmates at the State Correctional Institution at
Graterford, Pennsylvania.

This Memorandum does not affect that determination. Rather, the
purposes of this Memorandum are to advise LEA and the other parties
of the Commission’s view that: (1) the concerns expressed by LEA do
not appear to warrant staying the effectiveness of the Licensing Board’s
Partial Initial Decisions; and (2) no other aspect of those Partial Initial
Decisions appears to warrant a stay of effectiveness.

In conducting an immediaté effectiveness review, the Commission ap-
plies the criteria in 10 C.F.R. § 2.764(f) (2) (i) to parties’ comments to
determine whether to stay the effectiveness of a Licensing Board’s deci-
sion.! The Commission has applied these criteria to the comments
which LEA has submitted pursuant to § 2.764(f) and, for the reasons
stated below, finds nothing in those comments which would warrant
staying the effectiveness of the Licensing Board’s decisions.

LEA has challenged the following Licensing Board actions: (1) post-
hearing verification by the NRC Staff that license conditions on traffic
control and staffing needs have been satisfied; (2) the finding of ade-
quate assurance that the radiological\emergency response plans will be
implemented; (3) the use of survey rather than census data to determine
the number of transportation-dependent individuals; (4) the refusal to
admit contentions to additional measures to mitigate the consequences

I'The criteria in § 2.764(D (1) (i) are:

the gravity of the substantive issue;

the likelihood that it has been resolved incorrectly below;

the degree to which correct resolution of the issue would be prejudiced by operation pending
review; and

other relevant public interest factors.
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of a severe accident; and (5) various procedural rulings on time for
cross-examination and consideration of evidence. The Commission has
reviewed LEA’s comments based on the criteria in § 2.764(f) (2) (i) and
finds, for the reasons below, that a stay of effectiveness is not warrant-
ed.?

First, LEA contended that its rights to a hearing under § 189a of the
Atomic Energy Act were denied by the license conditions imposed by
the Licensing Board. Those conditions left to the NRC Staff the re-
sponsibility to make post-hearing verifications that post-accident traffic
control measures have been implemented and that emergency planning
staffing has been accomplished. The Commission’s preliminary review
of those conditions indicates that areas of concern are quite narrow and
are arguably within the scope of matters which can be left to post-hearing
verification by the NRC Staff. Therefore, the issues are neither grave
nor substantially likely to have been incorrectly resolved by the Licens-
ing Board, and operation pending review will not prejudice further re-
view.

Second, LEA contended that the record does not support a finding of
adequate assurance that the radiological emergency response plans will
be implemented because some of the local organizations have not adopt-
ed the plans. However, LEA acknowledged that formal plan adoption is
not required by the NRC’s emergency planning regulations. The Licens-
ing Board determined that the plans can be implemented and that the
local organizations have agreed that they will implement a plan. Based
on our preliminary review we are not prepared to say that the Board was
incorrect in its analysis of this issue. Moreover, we believe that operation
pending the review will not prejudice further review.

Third, LEA contended that transport-dependent individuals were not
adequately identified by survey data. The Licensing Board appears to
have adequately explained the adequacy of such data. Therefore, this
issue does not appear substantial. Moreover, licensing will not prejudice
any appeals of this issue.

Fourth, LEA contended that the Final Environmental Statement for
Limerick is incomplete for failure to consider design alternatives to miti-
gate the risk of severe accidents. This issue does not raise serious safety
concerns because the Licensing Board has found that the public’s health
and safety is adequately protected by the equipment already incorporated
into the Limerick facility for mitigating the effects of severe accidents.

2The Commission notes that Atomic Safety and Licensing Appeal Board (“Appeal Board™) has
reviewed these same issues in denying LEA’s stay request pending the resolution of the appeal and
determined that LEA did not make a strong showing on any of these arguments. ALAB-808, 21 NRC
1595, 1600 (1985).



Moreover, at oral argument before the Appeal Board, LEA conceded
that this issue could be resolved after licensing. Therefore, there is no
dispute that even if the Licensing Board’s decision is found to be incor-
rect, correct resolution of the issue would not be prejudiced by operation
pending review.

Finally, LEA contended that the Licensing Board made some incorrect
procedural rulings. These rulings do not appear to raise grave issues and
our preliminary review does not suggest any substantial likelihood that
the rulings were incorrect.

LEA has also alleged that a stay would not adversely affect the Appli-
cant because a shortage of cooling water currently would prevent the
plant from going to full power; and a stay would not affect the public be-
cause sufficient inexpensive electricity is already available. In view of
our analysis of the other factors, these arguments do not support a stay.

For the foregoing reasons, the Commission has determined that noth-
ing in LEA’s comments would warrant staying the effectiveness of the
Licensing Board’s Partial Initial Decisions, LBP-84-31 and LBP-85-14.
The Commission has also reviewed these decisions sua sponte and finds
nothing in them which would warrant staying their effectiveness. This
conclusion is without prejudice to the Appeal Board’s pending review of
these issues.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 24th day of July 1985.



Cite as 22 NRC 5 (1985) ALAB-812

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Christine N. Kohl, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of Docket No. 50-382-OL
LOUISIANA POWER & LIGHT

COMPANY
(Waterford Steam Electric Station,

Unit 3) July 11,1985

The Appeal Board denies most of Joint Intervenors’ motion to reopen
the record in this operating license proceeding on issues of quality assur-
ance and management character and competence and refers the remain-
der to the Commission, insofar as it raises issues that may relate to mat-
ters under investigation by NRC’s Office of Investigations, The Appeal
Board also denies as moot Joint Intervenors’ motion for a protective
order.

RULES OF PRACTICE: REOPENING OF RECORD

A successful motion to reopen the record of an adjudicatory proceed-
ing must be timely, address a significant safety or environmental issue,
and show that a different result might have been reached had the newly
proffered material been considered initially. Bare allegations or the
simple submission of new contentions is not enough. Louisiana Power &
Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-786, 20
NRC 1087, 1089 (1984). See also Pacific Gas and Electric Co. (Diablo



Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5, 13 NRC 361,
363 (1981).

RULES OF PRACTICE: REOPENING OF RECORD
(SPECIFICITY)

At a minimum, the new material in support of a motion to reopen
must be set forth with a degree of particularity in excess of the basis and
specificity requirements contained in 10 C.F.R. § 2.714(b) for admissible
contentions. It must be tantamount to evidence and possess the attri-
butes set forth in 10 C.F.R. § 2.743(c) defining admissible evidence for
adjudicatory proceedings. Specifically, the new evidence supporting the
motion must be relevant, material and reliable. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775,
19 NRC 1361, 1366-67, aff'd sub nom. San Luis Obispo Mothers for Peace
v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), vacated in part and reh’s en
banc granted on other grounds, 760 F.2d 1320 (1985). See also id. at 1367
n18.

RULES OF PRACTICE: REOPENING OF RECORD

A motion to reopen that raises previously uncontested issues must
also satisfy, in addition to other requirements, the standards for admit-
ting late-filed contentions embodied in 10 C.F.R. § 2.714(a)(1). Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-82-39, 16 NRC 1712, 1714-15 (1982).

RULES OF PRACTICE: REOPENING OF RECORD

The burden of satisfying all of the requirements of a motion to reopen
that raises previously uncontested issues is a heavy one. See Kansas Gas
and Electric Co. (Wolf Creek Generating Station, Unit No. 1), ALAB-
462, 7 NRC 320, 338 (1978). See also Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit No. 1), CLI-85-7, 21 NRC 1104, 1106
(1985).

ATOMIC ENERGY ACT: SAFETY FINDINGS

Neither the Atomic Energy Act of 1954, as amended, nor the Com-
mission’s implementing regulations mandate a demonstration of error-
free construction. What they require is simply a finding of reasonable



assurance that, as built, the facility can and will be operated without en-
dangering the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a);
10 C.F.R. § 50.57(a) (3) (i). See also Union Electric Co. (Callaway Plant,
Unit 1), ALAB-740, 18 NRC 343, 346 (1983).

ADJUDICATORY HEARINGS: SCOPE OF REVIEW

In examining claims of quality assurance deficiencies, one must look
to the implication of those deficiencies in terms of safe plant operation.
To determine if the requisite reasonable assurance exists, two questions
must be addressed: (1) whether all ascertained construction errors
have been cured, and (2) even if so, whether there has nonetheless
been so pervasive a breakdown in the quality assurance procedures as to
raise legitimate doubt about the overall safety of the facility. bid.

RULES OF PRACTICE: REOPENING OF RECORD

The considerations that must be addressed in examining claims of
quality assurance deficiencies — i.e., whether all ascertained construction
errors have been cured, and if so, whether there has nonetheless been
so pervasive a breakdown in the quality assurance procedures as to raise
legitimate doubt about the overall safety of the facility — are also perti-
nent to the disposition of a motion to reopen on quality assurance. See
Union Electric Co. (Callaway Plant, Unit 1), ALAB-750, 18 NRC 1205,
1209-11 (1983); Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-756, 18 NRC 1340, 1344-45
(1983), affd sub nom. San Luis Obispo Mothers for Peace v. NRC, 751
F.2d 1287 (D.C. Cir. 1984), vacated in part and reh’g en banc granted on
other grounds, 760 F.2d 1320 (1985); Diablo Canyon, ALAB-775, 19
NRC at 1367.

QUALITY ASSURANCE: REQUIREMENTS

The importance of “managerial attitude” to an applicant’s quality
assurance program — i.e., the willingness of company officials to imple-
ment the program to the fullest — has long been recognized. Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-106, 6 AEC 182, 184
(1973).



OPERATING LICENSE PROCEEDINGS: APPLICANT’S
CHARACTER AND COMPETENCE (REMEDIAL EFFORTS)

Remedial measures directed to construction and related quality assur-
ance deficiencies may be considered as part of the appraisal of an appli-
cant’s character and competence. Houston Lighting & Power Co. (South
Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360, 371-74 1(1985).

RULES OF PRACTICE: REOPENING OF RECORD

The untimely listing of historical examples of alleged construction
quality assurance deficiencies is insufficient to warrant reopening of the
record on the issue of management character and competence. Diablo
Canyon, ALAB-775, 19 NRC at 1369-70.

RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

Documents or portions of documents generated by an applicant or the
staff in connection with the construction and regulatory oversight of a
facility are acceptable evidence in support of a motion to reopen. Diablo
Canyon, CLI-81-5, 13 NRC at 363.

QUALITY ASSURANCE: REQUIREMENTS

The NRC relies upon an applicant’s quality assurance program, and its
implementation, to ensure that a nuclear power plant and its component
parts are designed to acceptable criteria and standards, and that the plant
and its components are constructed or fabricated in accordance with
their design. See 35 Fed. Reg. 10,498 (1970); 10 C.F.R. Part 50, Appen-
dix B.

QUALITY ASSURANCE/QUALITY CONTROL:
REQUIREMENTS (DELEGATION OF FUNCTIONS)

Delegation of quality assurance activities is acceptable under the
NRC'’s regulations, so long as an applicant bears the ultimate responsibil-
ity for quality assurance performance and is able to assure itself that its
delegate is performing adequately. 10 C.F.R. Part 50, Appendix B, Crite-
rion I; Commonwealth Edison Co. (Byron Nuclear Power Station, Units |
and 2), ALAB-793, 20 NRC 1591, 1598 (1984).



RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

Serving up exhibits in support of a motion to reopen without citation
to pertinent portions or an explanation of the purpose of the exhibits
contributes nothing of value to a proceeding.

" QUALITY ASSURANCE/QUALITY CONTROL: AUDIT
REQUIREMENTS

Although audits are an important element of an applicant’s overall
program and are required by 10 C.F.R. Part 50, Appendix B, Criterion
XVIII, they provide but a third level of assurance. The principal levels
of assurance are provided by, first, quality craftsmanship and, second,
quality inspections.

QUALITY ASSURANCE/QUALITY CONTROL: DOCUMENTS

Proper dispositioning of documents generated in a quality assurance
program to identify and record discrepant or changed conditions is a
vital part of a quality assurance program, because it is through this proc-
ess that the suspect condition is eventually corrected or, in some cases,
judged by a qualified person to be acceptable in spite of the discrepancy.
See 10 C.F.R. Part 50, Appendix B, Criteria XV, XVI. In addition, cer-
tain of these documents must be evaluated for reportability to the Com-
mission under 10 C.F.R. § 50.55(e) and 10 C.F.R. Part 21.

ADJUDICATORY BOARDS: ROLE

Lengthy discussion of charges devoid of merit is unnecessary. See San
Luis Obispo Mothers for Peace, 751 F.2d at 1320-21.

RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

Exhibits that are unintelligible, are submitted without citation to perti-
nent portions, are out of date, have no apparent relation to a specific
charge, and generally do not support the point for which they are of-
fered, do not constitute the “relevant, material and reliable™ evidence
required to support a motion to reopen. Diablo Canyon, ALAB-775, 19
NRC at 1366-67.



RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

A draft is a working document and it is entirely reasonable that it will
go through several revisions before it appears in final form and presuma-
bly reflects the actual, intended position of the preparer. As such, it is
not a particularly useful item on which to rely in support of a motion to
reopen.

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

A board may not rely upon ex parte information, presented in camera
by the Office of Investigations, in making licensing decisions. See State-
ment of Policy; Investigations, Inspections, and Adjudicatory Proceedings, 49
Fed. Reg. 36,032, 36,033 (1984).

ATOMIC ENERGY ACT: LICENSEE’S CHARACTER

The NRC'’s dependence on a licensee for accurate and timely informa-
tion about its facility makes candor an especially important element of
management character. See Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 1208 (1984), revd
in part on other grounds, CLI-85-2, 21 NRC 282 (1985). See also id.,
CLI-85-9, 21 NRC 1118, 1136-37 (1985); South Texas, 21 NRC at 371
(nexus of particular character trait to particular performance standards
contemplated by Atomic Energy Act and NRC regulations is required).

RULES OF PRACTICE: REOPENING OF RECORD (NATURE
OF SUPPORTING EVIDENCE)

Evidence consisting of the views of an individual submitted in affidavit
form in support of a motion to reopen should be submitted in an affida-
vit by that individual and not by counsel. Diablo Canyon, ALAB-775, 19
NRC at 1367 n.18.

QUALITY ASSURANCE/QUALITY CONTROL:
DEFICIENCIES (RESOLUTION)

Because the Commission must necessarily depend heavily on a permit-
tee or licensee to report important information and to assume a role of
at least partial self-policing, it is essential that the motivation to discover,
analyze, and correct potentially safety-significant problems originate
with plant management.
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OPERATING LICENSE PROCEEDINGS: APPLICANT’S
CHARACTER AND COMPETENCE

It is entirely appropriate to consider an applicant’s successful remedial
efforts in connection with claims that it lacks the necessary character
and competence to operate a plant safely. See South Texas, 21 NRC at
371-74. Not to do so would have the undesirable effect of discouraging
applicants and licensees from promptly undertaking such corrective
measures. '

ADJUDICATORY BOARDS: ROLE

The adjudicatory boards are not obliged to do a party’s research for it.
See Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit
3), ALAB-801, 21 NRC 479, 483-84 (1985); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), ALAB-804, 21 NRC 587,
592 & n.6 (1985).

RULES OF PRACTICE: LITIGABILITY OF ISSUES

A contention challenging the adequacy of the staff’s review of an ap-
plication is not litigable in an operating license proceeding. See Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-728, 17 NRC 7717, 807, review declined, CL1-83-32, 18 NRC
1309 (1983). This follows logically from the fact that it is the applicant
that ultimately bears the burden of proving its entitlement to the privi-
lege of an operating license. See Consumers Power Co. (Midland Plant,
Units 1 & 2), ALAB-315, 3 NRC 101, 103 (1976).

ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(RELATION TO NRC STAFF)

The NRC’s adjudicatory boards are not empowered to direct the staff
in the conduct of its inspection and investigatory duties. Carolina Power
and Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and
4), CLI1-80-12, 11 NRC 514, 516-17 (1980).

RULES OF PRACTICE: RESPONSIBILITIES OF STAFF

The staff’s review of contested technical issues is a significant ingre-
dient of NRC licensing proceedings, even though its adequacy cannot be
litigated per se, as a contention.
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TECHNICAL ISSUES DISCUSSED:

Construction Quality Assurance (QA)
Staffing

Welding

Audits

Inspector Qualifications

Welder Qualifications

QA Documentation

Pipe Supports.

APPEARANCES

Lynne Bernabei and George Shohet, Washington, D.C., for joint inter-
venors Oystershell Alliance and Save Our Wetlands, Inc.

Bruce W. Churchill, Dean D. Aulick, and Alan D. Wasserman, Wash-
ington, D.C., for applicant Louisiana Power & Light Company.

Sherwin E. Turk and Bernard M. Bordenick for the Nuclear Regulatory
Commission staff.

DECISION

The last matter pending before us in this operating license proceeding
is Joint Intervenors’ fifth motion to reopen the record.! Filed on Novem-
ber 8, 1984, this 62-page motion, accompanied by 62 exhibits, seeks a
hearing on three broad, new contentions.2 Contention A alleges a sys-
tematic breakdown in the construction quality assurance (QA) program
of applicant Louisiana Power & Light Company (LP&L). Joint Interve-
nors argue that, as a consequence of this breakdown, LP&L cannot

I A number of reported decisions issued over the last two years reflect the history of this proceeding.
See ALAB-732, 17 NRC 1076 (1983); ALAB-753, 18 NRC 1321 (1983); ALAB-786, 20 NRC 1087
(1984); ALAB-801, 21 NRC 479 (1985). Just this past April, we denied another motion to reopen, con-
cerning the adequacy of the concrete basemat of the facility. See ALAB-803, 21 NRC 575 (1985). The
Commission has declined review of each of these decisions. See Notices from the Secretary (September
14, 1983; November 20, 1984; May 9, 1985; May 17, 1985); CLI-85-3, 21 NRC 471, 473 n.1 (1985).

2]n ALAB-792, 20 NRC 1585 (1984), clarified, ALAB-797, 21 NRC 6 (1985), we explained, in re-
sponse to arguments made by Louisiana Power & Light Company and the NRC staff, why we have juris-
diction to consider the entirety of the instant motion to reopen. The Commission has also declined
review of these decisions. See Notice from the Secretary (March 22, 1985).
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show that it can operate the plant safely. Contention B states that LP&L
does not have the character and competence to operate Waterford in ac-
cordance with the Commission’s safety requirements. Contention C
claims that the NRC staff’s inspection and investigation efforts at Water-
ford are not adequate to ensure that potentially safety-significant defi-
ciencies have been corrected and the plant can operate safely.

LP&L and the staff filed lengthy replies in opposition to Joint Interve-
nors’ motion. Because of significant deficiencies in both the form and
substance of the staff’s reply, however, we found it necessary to strike
all but a small portion of it from the record. ALAB-801, supra note 1,
21 NRC at 482-84. At the same time, we explained why staff input on
certain matters with a potential impact on plant safety is essential to our
disposition of Joint Intervenors’ motion. Id. at 482, 485-86. We there-
fore requested the staff to provide additional, clarifying information and
offered both LP&L and Joint Intervenors the opportunity to file further
comments as well. /d. at 486-87. All parties have responded and, except
for possibly relevant matters under investigation by the NRC’s Office of
Investigations (OI) (see pp. 45-47, infra), the record is now complete.
For the reasons set forth below, we deny Joint Intervenors’ November 8
motion to reopen the record in all respects save one: insofar as the
motion raises issues that may relate to matters under investigation by
OlI, we are unable to rule and therefore leave that part of the motion for
the Commission’s resolution.?

I.

With the relatively recent plethora of motions to reopen, in both this
proceeding and others, we have had frequent occasion to discuss the
criteria that a movant must satisfy. The motion

must be timely and address a significant safety or environmental issue. It must also
show that a different result might have been reached had the newly proffered mate-
rial been considered initially.

3In CLI-85-3, 21 NRC 471, the Commission authorized the issuance of a full-power license to LP&L
to operate Waterford. The Commission explicitly stated that its decision was without prejudice to our
consideration of this motion to reopen (as well as another then-pending motion concerning the base-
mat). Id. at 472. See also 10 C.F.R. § 2.764(g). Accordingly, we have given no weight to the Commis-
sion’s prior license authorization in deciding to deny Joint Intervenors’ motion.
Joint Intervenors subsequently petitioned for judicial review and a stay of the Commission’s decision.
Opystershell Alliance v. NRC, No. 85-1182 (D.C. Cir. filed March 25, 1985). In an order issued April 3,
1985, the court denied the motion for stay.
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ALAB-786, supra note 1, 20 NRC at 1089. “[Blare allegations or simple
submission of new contentions” is not enough. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5, 13
NRC 361, 363 (1981).

At a minimum, ... the new material in support of a motion to reopen must be set
forth with a degree of particularity in excess of the basis and specificity requirements
contained in 10 C.F.R. 2.714(b) for admissible contentions. ... [IJt must be tanta-
mount to evidence ... [and] possess the attributes set forth in 10 C.F.R. 2.743(c)
defining admissible evidence for adjudicatory proceedings. Specifically, the new evi-
dence supporting the motion must be “relevant, material, and reliable.”

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), ALAB-775, 19 NRC 1361, 1366-67, aff'd sub nom. San Luis
Obispo Mothers for Peace v. NRC, 751 F.2d 1287 (D.C. Cir. 1984), vacat-
ed in part and reh’s en banc granted on other grounds, 760 F.2d 1320
(1985). See also id. at 1367 n.18.

A motion to reopen that raises previously uncontested issues — such
as Joint Intervenors’ motion here — must also satisfy the Commission’s
standards for admitting late-filed contentions. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-82-39,
16 NRC 1712, 1714-15 (1982).* The burden of satisfying all these re-
quirements is heavy indeed. See Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit No. 1), ALAB-462, 7 NRC 320, 338
(1978). See also Metropolitan Edison Co. (Three Mile Island Nuclear Sta-
tion, Unit No. 1), CLI-85-7, 21 NRC 1104, 1106 (1985).

Because Joint Intervenors’ motion raises quality assurance and
management character and competence issues, it must also be consid-
ered in light of the guidance on those special issues provided in several
recent decisions. For example, in Union Electric Co. (Callaway Plant,
Unit 1), ALAB-740, 18 NRC 343, 346 (1983), we pointed out that

[iln any project even remotely approaching in magnitude and complexity the erec-
tion of a nuclear power plant, there inevitably will be some construction defects tied
to quality assurance lapses. It would therefore be totally unreasonable 1o hinge the
grant of an NRC operating license upon a demonstration of error-free construction.

4 Those five standards, embodied in 10 C.F.R. § 2.714(a)(1), are:
(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest will be protected.

(iii) The extent to which the petitioner’s participation may reasonably be expected to assist in
developing a sound record.

(iv) The extent to which the petitioner’s interest will be represented by existing parties.

(v) The extent to which the petitioner’s participation will broaden the issues or delay the
proceeding.

14



Nor is such a result mandated by either the Atomic Energy Act of 1954, as amend-
ed, or the Commission’s implementing regulations. What they require is simply a
finding of reasonable assurance that, as built, the facility can and will be operated
without endangering the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a); 10
C.F.R. § 50.57(a) (3) (1). Thus, in examining claims of quality assurance deficiencies,
one must look to the implication of those deficiencies in terms of safe plant opera-
tion. [Footnote omitted.]

To determine if the requisite reasonable assurance exists, two questions
must be addressed: (l) whether all ascertained construction errors
have been cured, and (2) even if so, whether there has nonetheless
been so pervasive a breakdown in the QA procedures as to raise legiti-
mate doubt about the overall safety of the facility. /bid. Although these
considerations were initially enunciated in the context of an appeal from
a licensing board decision rendered after a hearing on QA, they are just
as pertinent to the disposition of a motion to reopen on QA. See Union
Electric Co. (Callaway Plant, Unit 1), ALAB-750, 18 NRC 1205, 1209-
11 (1983); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), ALAB-756, 18 NRC 1340, 1344-45 (1983), affd
sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287
(D.C. Cir. 1984), vacated in part and reh's en banc granted on other
grounds, 760 F.2d 1320 (1985); Diablo Canyon, ALAB-775, 19 NRC at
1367.

We also had recent occasion to address the relationship between quali-
ty assurance deficiencies and the overall competence and character of an
applicant’s management.’ In Houston Lighting & Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 371-74 (1985), we ex-
pressly approved consideration of remedial measures directed to con-
struction and related QA deficiencies as part of the appraisal of an appli-
cant’s character and competence. Further, the untimely listing of “his-
torical examples” of alleged construction QA deficiencies has been
found insufficient to warrant reopening of the record on the management
character and competence issue. Diablo Canyon, ALAB-775, 19 NRC at
1369-70.

Keeping the requirements for motions to reopen and our own recent
precedents on QA and management character and competence in mind,
we now turn to Joint Intervenors’ three proposed contentions and the
numerous individual allegations offered as substantiation for each.

5 More than a decade ago, however, we recognized the importance of “managerial attitude” to an appli-
cant’s QA program — i.e., the willingness of company officials to implement the program to the fullest.
Consumers Power Co. (Midland Plant, Units I and 2), ALAB-106, 6 AEC 182, 184 (1973).
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II.

In ALAB-801, we noted “our preliminary view . .. that much of Joint
Intervenors’ motion to reopen falls of its own weight.” 21 NRC at 481.
Our further review of the matter confirms this. Although Joint Interve-
nors have attempted to support most of their individual charges with
documentation, these exhibits are frequently lacking in substance or are
deficient in some other respect. Many charges concern events that oc-
curred years ago, and no effort has been made to show good cause why
they were not raised earlier or to establish that the alleged problem was
left uncorrected and continues today. Such charges could be rejected on
the basis of untimeliness alone. Nonetheless, because of the overall seri-
ousness of Joint Intervenors’ allegations, our principal focus as to most
of the individual charges, as well as the three broad proposed conten-
tions, has been on their safety significance — i.e., the second of the
traditional reopening criteria.

A. Quality Assurance

Joint Intervenors’ first proposed contention states:

LP&L has failed to establish and implement an adequate quality assurance program
in accordance with 10 CFR Part 50, Appendix B, throughout the life of construction
of Waterford, which led to a serious, systematic breakdown of quality assurance.
LP&L cannot now provide the required assurance that Waterford 3 has been con-
structed in accordance with all NRC requirements or that Waterford’s construction
is verified to be of adequate quality to protect the public health and safety. There-
fore, the Commission cannot make the finding required by 10 CFR 50.57(a) neces-
sary for issuance of an operating license for Waterford 3.

Joint Intervenors’ Motion to Reopen (November 8, 1984) [hereafter,
“Joint Intervenors’ Motion”] at 4. Joint Intervenors advance 12 groups
of charges in support of this contention, purportedly illustrating how
LP&L’s QA program, as implemented, has failed to satisfy all but two of
the Commission’s 18 quality assurance criteria in 10 C.F.R. Part 50, Ap-
pendix B. There are a total of 73 individual charges specifically linked to
this contention, but essentially no argument is presented, presumably in
the belief that the examples presented are self-explanatory.¢ Each charge

6 We continue here the practice of referring to the specific allegations in Joint Intervenors' motion to
reopen as “charges” and identify them by the same letter and number designations used by Joint Inter-
venors. See ALAB-801, 21 NRC at 485 n.15.

Charge A(1)(g) is addressed in our discussion of charge B(1) at pp. 45-47, infra, inasmuch as both
concern matters possibly related to Ol investigations. On the other hand, parts I1.D and ILE of Joint In-
tervenors’ motion contain argument that concerns construction QA at Waterford. Hence, we include
these latter parts of the motion here, in our discussion of contention A, relating to quality assurance.

16



contains references to one or more of the exhibits filed with the motion
to reopen. These exhibits consist primarily of documents or portions of
documents generated by LP&L or the staff in connection with the con-
struction and regulatory oversight of Waterford.” Also included are three
affidavits by persons employed at the plant during construction.?

On the surface, this marshaling and organization of materials in sup-
port of reopening on the quality assurance contention seem to satisfy the
format standards we have suggested for such filings. See Diablo Canyon,
ALAB-775, 19 NRC at 1368 n.22. But many of the individual charges
have little or nothing to do with the Appendix B criteria with which they
are matched in the 12 broader groupings of allegations. Other charges
are related to one another or are duplicative. In order to facilitate our
task in addressing all of Joint Intervenors’ claims, we have considered
each charge without regard to the particular Appendix B criterion or
criteria with which it is linked. (In other words, Joint Intervenors’® failure
to connect a charge with the correct criterion is not fatal to their case.)
We have also grouped for discussion those charges that are obviously
related or raise the identical issue.

With respect to the substance of Joint Intervenors’ QA charges, we
have found that they fall into three categories: (1) those that portend a
serious breakdown in LP&L’s construction QA program; (2) those that
could be indicative of QA failures, but upon analysis appear to be with-
out merit or are isolated events of no generic or safety significance; and
(3) those that, for a variety of reasons, are unsupported on their face. In
the following sections, we discuss each category in turn and conclude
that the record need not be reopened to explore LP&L’s quality assur-
ance program. As explained below, the evidence before us does not indi-
cate either the existence of significant uncorrected construction errors,

T This type of material is acceptable evidence in support of a motion to reopen. Diablo Canyon,
CLI-81-5, 13 NRC at 363. )

8 Because the three affiants wish to remain anonymous, the copies of their affidavits served on the par-
ties have all identifying information expunged. The Board’s three copies of each, however, are unex-
purgated and have been kept under seal. Joint Intervenors also filed, simultaneously with their motion
to reopen, a Motion for a Protective Order, under which complete copies of the affidavits would be
made available to representatives of the parties on a restricted basis.

Although the stafT contends that Joint Intervenors have not established a sufficient basis for a protec-
tive order, it does not object to the entry of such an order. NRC Stafl’s Response {(December 21, 1984)
at 1 n.2. Although a protective order would have permitted disclosure of more detailed information
about the background of the allegers, it would not have significantly enhanced the substance of the
charges themselves. As a consequence, LP&L has responded quite fully 10 most of the charges in the
anonymous affidavits, and it opposes Joint Intervenors’ request. Applicant’s Response to Motion for
Protective Order (November 30, 1984).

We commend Joint Intervenors for their handling of this matter in accordance with Diablo Canyon,
ALAB-775, 19 NRC at 1367 n.18. In view of our decision denying almost the entirety of their motion to
reopen, however, we need not decide whether the entry of a protective order would have been warranted
here. Joint Intervenors’ motion for a protective order is therefore denied as moot.
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or a breakdown of the overall QA program sufficient to raise a legitimate
doubt as to the capability of Waterford to be operated safely. See p. 15,
supra. .

1. The NRC relies upon an applicant’s quality assurance program,
and its implementation, to ensure that a nuclear power plant and its
component parts are designed to acceptable criteria and standards, and
that the plant and its components are constructed or fabricated in accord-
ance with their design. See 35 Fed. Reg. 10,498 (1970); 10 C.F.R. Part
50, Appendix B. As a result of certain events and their subsequent in-
vestigation by the NRC staff, deficiencies were found in several funda-
mental areas of the LP&L quality assurance program at Waterford —
hence raising a potentially significant safety problem. Relying largely on
the staff documents that set forth these deficiencies, Joint Intervenors
present a series of charges that depict a serious breakdown in the LP&L
program. Specifically, these are: (1) inadequate QA staffing; (2)
LP&L’s abdication of responsibility for QA to contractors; (3) inade-
quate qualification of quality control (QC)% and QA inspectors; (4) fail-
ure to identify trends indicative of generic quality problems; (5) failure
to perform effective audits of QA performance; and (6) failure to
manage and “to disposition” properly Nonconformance Reports
(NCRs) and other types of deficiency reports.!?

a. Because these charges derive their principal support from NRC
staff documents, it is appropriate to review briefly the circumstances
from which those documents originated. In the spring of 1982, LP&L
was preparing to accept the first turnovers of plant systems from its
architect-engineer and construction manager, Ebasco Services, Inc. The
LP&L construction QA organization found serious QA deficiencies in
the four systems in question and in the accompanying QA records.
LP&L reported this “significant construction deficiency” to the NRC.
Following an inspection, the Commission issued a Notice of Violation
and imposed a $20,000 civil penalty on LP&L, citing inadequate control
of activities affecting quality — a violation of 10 C.F.R. Part 50, Appen-
dix B, Criterion II. In particular, the Commission found a breakdown in
the quality assurance chain involving LP&L, Ebasco, and the subcontrac-
tor whose work and quality control was in question, Mercury Company

9 “Quality control” is included within quality assurance and concerns “those quality assurance actions
related to the physical characteristics of a material, structure, component, or system which provide a
means to control [their] quality . . . to predetermined requirements.” 10 C.F.R. Part 50, Appendix B, In-
troduction. .

10 As is evident from the following discussion, some of these deficiencies are necessarily interrelated.
For example, the fact that LP&L’s own construction QA staff was not adequate was partly responsible
for all of the other problems cited here.
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of Norwood, Inc. But the Commission also took note of the corrective
action (including training for Mercury craft and QA personnel) already
initiated by LP&L. JI Exh. 6, Inspection Report No. 50-382/82-14 (De-
cember 6, 1982) at 8-12, 13;!t NRC Staff’s Response (April 22, 1985)
[hereafter, “Staff Response to ALAB-801”], Constable Affidavit, Exh.
2 (Notice of Violation). LP&L’s problems with Mercury continued, how-
ever, and in late 1983 the contract with Mercury was terminated, and
Ebasco completed the remaining work of that subcontractor. Staff Re-
sponse to ALAB-801, Harrison Affidavit at 7.

Early in 1984, as part of a series of plant inspections undertaken by
the NRC’s Office of Inspection and Enforcement (I&E), a Construction
Appraisal Team (CAT) visited the Waterford site. This group found the
areas inspected to be generally in accordance with safety requirements,
but noted some quality assurance deficiencies — namely, the failure to
take proper corrective action on problems previously identified by the
NRC’s Regional Office. See JI Exh. 23, CAT Inspection Report No.
50-382/84-07 (May 14, 1984). At about the same time that the CAT
was conducting its routine inspection of the plant, the NRC received ap-
. proximately 350 allegations of construction and quality assurance defi-

ciencies. The staff developed a Management Program to address the
technical issues raised by those allegations. It also organized a Task
Force of 40 persons who spent six weeks onsite, beginning in April
1984, Board Notification No. 84-170 (October 12, 1984), Waterford
Safety Evaluation Report, Supplement No. 7 (September 1984) [hereaf-
ter, “SSER-7"], Appendix J at 2-3.12

By May this group had resolved most of the allegations, but there re-
"mained 23 issues with “potential safety implications” requiring further
input from LP&L and review by the staff. These 23 issues are set forth
in a June 13, 1984, letter from D. G. Eisenhut (then NRC Director of
Licensing) to J. M. Cain, President and Chief Executive Officer of
LP&L [hereafter, “Eisenhut Letter”]. See JI Exh. 9. Although the defi-
ciencies that make up the 23 residual problem areas involve a wide
range of activities and organizations at Waterford (i.e., LP&L, Ebasco,
and various subcontractors), 10 of them relate to the work of Mercury,
the subcontractor that had been the focus of the 1982 civil penalty

111 Exh.” refers to exhibits submitted with Joint Intervenors’ November 8, 1984, motion to reopen.
“LP&L Exh.” refers to those submitted with Applicant’s Answer to Joint Intervenors’ Motion to
Reopen (November 30, 1984) [hereafier, “Applicant’s Answer”], and “LP&L Supp. Exh.” denotes
those filed with Applicant’s Supplemental Comments (April 10, 1985).

12 The Task Force also included members of an NRC Inquiry Team organized in the summer of 1983 10
investigate QA allegations reported in a local New Orleans weekly, SSER-7, Appendix J at 3. See id., At-
tachment 6, Appendix A at |,
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action. LP&L and the staff held several meetings during the summer of
1984, and by December 1984, LP&L had, in the staff’s view, adequately
answered the 23 remaining questions. Staff Response to ALAB-801,
Harrison Affidavit at 13-14, The staff’s evaluation of the LP&L re-
sponses, Supplement No. 9 to the Waterford Safety Evaluation Report
[hereafter, “SSER-9"], was made available in January 1985. See Board
Notification No. 85-006 (January 14, 1985).13

Two other staff documents have a bearing on the matters raised by
Joint Intervenors’ motion. The Waterford Task Force issued Inspection
Report No. 50-382/84-34 (July 20, 1984). See JI Exh. 5. There the staff
noted LP&L’s past problems, but concluded that its QA program is
generally adequate except for several items also raised in the Eisenhut
Letter and still “open” at that time. In SSER-7, the staff reported its
findings on the some 350 allegations brought to its attention in early
1984. Most items were resolved in a manner acceptable to the staff and
closed out — again, except for those related to matters discussed in the
Eisenhut Letter and those that were referred to Ol. See, e.g., ALAB-
801, 21 NRC at 485-86.

b. In the following pages we explore the various major problem
areas that resulted in the apparent breakdown in LP&L’s quality assur-
ance program. :

(1) Staffing: In A(1)(b), Joint Intervenors charge that LP&L failed
to maintain adequate QA staffing during the construction of Waterford,
despite warnings about this potential problem in an internal audit. See
also Joint Intervenors’ Response to ALAB-801 (May 6, 1985) at 15-17.
They rely on four exhibits for support: (1) a July 31, 1979, draft of a
report prepared by Management Analysis Company (*MAC Report”)
and internal memoranda discussing the report — JI Exh. 1; (2) Water-
ford Task Force Inspection Report No. 50-382/84-34 — JI Exh. 5; (3)
Inspection Report No. 50-382/82-14 — JI Exh. 6; and (4) a February
16, 1978, internal LP&L memorandum suggesting the addition of anoth-
er QA engineer — JI Exh. 7.4

There is no real dispute that LP&L’s construction QA staff was not
large enough for the task it faced. Further, the MAC Report apprised
LP&L of the disadvantages of this situation, but LP&L took no action

131n ALAB-801, 21 NRC at 485, we noted the relevance of SSER-9 10 many of the issues raised in this
proceeding and requested the stafl’s affidavit attesting to the validity of the factual material contained in
this document. The staff subsequently provided this, and vouched for SSER-7 as well. See Staff Re-
sponse to ALAB-801, Crutchfield Affidavit at 5. )

14 Joint Intervenors have failed to provide specific page references to JI Exhs. I, 5, and 6. See p. 42,
infra. Nonetheless, we were able to locate the sections of each document pertinent to charge A(1)(b).
As for J1 Exh. 7, Joint Intervenors do not explain what difference one more person would have made to
LP&L’s rather lean construction QA staff.
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until the breakdown involving Ebasco and Mercury was clearly identi-
fied. Indeed, had there been greater attention to the warnings of the
MAC Report earlier, the breakdown likely would not have occurred and
the 1982 civil penalty -action would not have been necessary. See JI
Exh. 5 at 1I-13 to II-14, V-4 to V-7; Staff Response to ALAB-801, Harri-
son Affidavit at 46-47, Constable Affidavit at 2-11. See also JI Exh. 6 at
8, 12,15 .

LP&L, however, cannot turn back the clock and enlarge the QA staff
that oversaw construction at the Waterford site. Our focus, then, must
be on whether any significant construction deficiencies resulted and
remain as a consequence of LP&L’s inadequate staffing, and whether
LP&L has taken steps to prevent understaffing in the future. As ex-
plained below, we are persuaded by the record here that there are no sig-
nificant construction defects at the Waterford facility. Further, LP&L
now appears to be more sensitive to the need for an adequate in-house
QA staff and has accordingly increased its construction and, more impor-
tant, its operational QA staff. See Staff Response to ALAB-801, Harri-
son Affidavit at 47-48. See also pp. 53-54, infra. Thus, although inade-
quate staffing has been a root cause of many of LP&L’s QA problems,
this seems to be a “lesson learned.” See LP&L Supp. Exh. 1, Attach-
ment, Table 2, Issue 23c.

(2) Abdication of Responsibility. Joint Intervenors’ charge A(1)(h)
states that, as is evident from the problems in the first systems turnover
packages, LP&L effectively abdicated its QA responsibilities to Ebasco
during early design and construction work at the plant. As support for
this charge, they rely on Inspection Report No. 50-382/82-14, where the
turnover problems are described. See JI Exh. 6 at 8-12.16

Delegation of QA activities is acceptable under the NRC’s regulations,
so long as an applicant bears the ultimate responsibility for QA perform-

15 Joint Intervenors place undue weight, however, on the MAC Report itself, in connection with this
and other charges. It is, of course, noteworthy that LP&L did not heed the recommendations of its own
consultant. But the MAC Report, though broad in scope, is limited in specifics. It is a 30 man-day study,
only seven pages in length. Its importance should not be elevated above what is warranted.

Joint Intervenors also err in suggesting that LP&L should have disclosed the MAC Report to the

NRC under 10 C.F.R. § 50.55(e). See Joint Intervenors’ Response to ALAB-801 at 16 n.9. That provi-
sion requires the reporting of construction and design deficiencies (including a significant breakdown in
the QA program) that, if left uncorrected, could affect the safe operation of the plant. But the MAC
Report is simply a collection of 15 *“Observations and Recommendations™ on the broad topic of “Con-
struction Monitoring.” It does not identify any specific construction deficiency subject to the reporting
requirements of 10 C.F.R. § 50.55(e).
16 Joint Intervenors also rely on JI Exh. 3, Ebasco’s Quality Assurance Manual for Waterford, dated
October 15, 1975. The exhibit is lengthy and no particular portion of it has been called to our attention,
See p. 42, infra. Further, Joint Intervenors have failed to explain what purpose the exhibit is to serve or
what point is made in relying on it. Serving up exhibits in this fashion — as Joint Intervenors have done
in numerous instances in connection with their motion to reopen — contributes nothing of value to the
proceeding.
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ance and is able to assure itself that its delegate is performing adequately.
10 C.F.R. Part 50, Appendix B, Criterion I; Commonwealth Edison Co.
(Byron Nuclear Power Station, Units 1 and 2), ALAB-793, 20 NRC
1591, 1598 (1984). As a consequence of its inadequate construction QA
staff, discussed above, until 1982 LP&L was forced to rely heavily for
QA performance on its construction manager, Ebasco. In and of itself,
this heavy reliance does not present a QA problem. But the Mercury
breakdown showed that Ebasco had failed to implement its own QA pro-
gram fully. Thus, LP&L could not provide the assurance that its delegate
was performing properly. See Staff Response to ALAB-801, Harrison
Affidavit at 48-49; JI Exh. 6 at 8-12. Although this was serious enough
to lead to LP&L’s 1982 civil penalty for failure to control its QA activi-
ties (Criterion II), it does not demonstrate an abdication of QA responsi-
bility by LP&L (Criterion 1), See Staff Response to ALAB-801, Consta-
ble Affidavit, Exh. 2.

For one thing, it was LP&L’s QA staff that discovered and reported to
the NRC the deficiencies in the four turnover packages from Ebasco.
Id., Harrison Affidavit at 49; JI Exh. 6 at 10.'7 As corrective action,
LP&L organized a Task Force to review the safety-related work of all
contractors in addition to Mercury. These contractors and Ebasco each
performed 100 percent walkdowns of all systems prior to turnover, and
LP&L performed sampling inspections of all systems during walkdowns,
Deficiencies discovered during the walkdowns were documented and
later corrected. Staff Response to ALAB-80l, Harrison Affidavit at
34-36. Thus, although it originally relied too heavily on Ebasco, LP&L’s
QA staff ultimately performed its function of identifying and correcting
deficiencies in the quality of construction at the facility. We are therefore
unable to find any basis in this record for Joint Intervenors’ charge that
LP&L “abdicated” its QA responsibilities to Ebasco.!8

(3) Qualification of Inspectors: In charge A(1)(c), Joint Intervenors
question the qualifications and training of QA and QC personnel em-
ployed during construction at Waterford. They rely on the Eisenhut
Letter as support for this charge.!? Although Joint Intervenors have not

17 . p&L’s role in bringing this problem to the NRC’s attention led to the assessment of a penalty one-
half the amount that ordinarily would have been levied. Staff Response 10 ALAB-801, Constable Af-
fidavit, Exh. 2 at 2.
12 Although Joint Intervenors fimit charge A(1)(h) to construction activities, we also see no evidence
of an abdication of QA responsibilities by LP&L at the operational phase. Indeed, LP&L’s management
now appears 10 recognize the need for active involvement in QA oversight. See id., Harrison Affidavit at
44-45; LP&L Supp. Exh. 1, Attachment, “Operational Phase QA Program Assessment.”
19 Joint Intervenors also rely on an affidavit of an anonymous former construction worker at Waterford
(see note 8, supra) and the transcript of a public meeting held on August 17, 1984, between the NRC
staff and representatives of LP&L 1o discuss LP&L's response to the Eisenhut Letter. See JI Exhs, 8,
(Continued)
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specified the parts of that letter pertinent here, Issues I, 10, and 20 con-
cern the qualifications of various inspection personnel. See JI Exh. 9,
Enclosure at 1, 7-8, 12. In part D(2) of their motion, Joint Intervenors
raise a related objection to the manner in which LP&L proposed to (and
did) respond to Issues 1, 10, and 20. Joint Intervenors assert that LP&L
would rely on contractor certification or background checks, rather than
formal QA documentation, to verify the credentials of the QA/QC
inspectors employed by LP&L, Ebasco, and their subcontractors. They
also claim that LP&L refused to perform 100 percent reinspection of
work previously inspected by personnel who could not be shown to be
qualified. According to Joint Intervenors, the staff’s acceptance of the
verification program proposed by LP&L in response to the Eisenhut
Letter results in the use of a more lenient standard at Waterford than ap-
plied to plants with assertedly similar QA problems, such as Zimmer and
Midland. Joint Intervenors’ Motion at 37-38. See also Joint Intervenors’
Motion for Leave to File Reply (January 25, 1985) [hereafter, “Joint In-
tervenors’ Reply”] at 15-19.20

The significance of Joint Intervenors’ arguments is that an inspection
by an unqualified person may be tantamount to no inspection at all, and
thus, the quality of the work inspected is indeterminate. See, e.g., JI
Exh. 9, Enclosure at 1. Issues 1, 10, and 20 of the Eisenhut Letter set
forth certain discrepancies or deficiencies found by the staff in the qual-
ifications of some inspection personnel relied on by LP&L during the
construction of Waterford. /d. at 1, 7, 12. According to LP&L, the cause
of these problems was the inconsistent and often undocumented applica-
tion of the qualification standard that permits substitution for education
and experience, ANSI [American National Standards Institute] N45.2.6-
1973. LP&L Exh. 12 (rev.) at 1-5. As corrective action, the staff re-
quired LP&L to “(1) verify the professional credentials of 100% ofthe
site QA/QC personnel, including supervisors and managers, (2) rein-
spect the work performed by inspectors found unqualified, and (3)
verify the proper certification of the remaining site QA/QC personnel to
ANSI N45.2.6-1973.” JI Exh. 9, Enclosure at 1. See also id. at 8, 12.

10. Neither, however, provides any support for charge A(1)(c). The affidavit contains allegations con-
cerning the lack of qualifications of certain personnel (e.g., welders and maintenance workers), and as-
sertions about inadequacies in QC coverage. But we see nothing in the afTidavit about the qualifications
of inspection personnel. As for the transcript, once again Joint Intervenors have failed to refer to the par-
ticutar portions of this 171-page document that assertedly support charge A(1){c). See p. 42, infra. This
is despite the fact that, prior to the filing of Joint Intervenors’ motion to reopen, we criticized the staff
for submitting this same document to us without an explanation of its purpose and relevance to the mat-
ters then before us. See ALAB-786, 20 NRC at 1092 n.8.

20 |n ALAB-801, 21 NRC at 488, we granted Joint Intervenors permission to file this pleading to the
extent it contained comments on Issues 1, 6, and 22 in the Eisenhut Letter and SSER-9. We also accept-
ed the staff’s and LP&L’s responses to same.
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LP&L submitted extensive replies to this staff request. See LP&L
Exhs. 7, 12 (rev.), 17 (rev.). The staff likewise undertook a comprehen-
sive review of LP&L’s program to address the inspector qualification
matters raised by the Eisenhut Letter. The staff concluded that LP&L
had identified all unqualified site QA/QC inspection personnel, and
that, where necessary, appropriate corrective action was taken. No sig-
nificant rework, however, was required. See SSER-9, Appendix J at
7-18, 51-52, 75-76.

Contrary to Joint Intervenors’ claims, the credentials of 100 percent
of the persons who performed safety-related QA/QC inspections onsite
were reviewed under LP&L’s program, as required by the Eisenhut
Letter. Background checks with former employers, schools, etc., were
made, but for the purpose of verifying further or supplementing site per-
sonnel files that were no longer complete because the construction work-
force was largely demobilized. Once the personal data were collected
from the best available sources, they were measured against the ap-
propriate standard and individual inspectors were judged qualified or un-
qualified. See LP&L Exh. 12 (rev.) at 1-1 to 1-4, See also Applicant’s
Answer to Joint Intervenors’ Motion (November 30, 1984), Responses
to Specific Allegations [hereafter, “LP&L’s Responses to Specific Alle-
gations”] at 81.

Although the staff initially required LP&L to “reinspect the work per-
formed by inspectors found unqualified,” actual reinspection was deter-
mined not to be necessary in all cases. See JI Exh. 9, Enclosure at 1. See
also NRC Staff’s Further Response (February 28, 1985), Harrison Af-
fidavit at 15-16. Where records revealed that duplicate inspections by
qualified inspectors had been performed, there was no need for yet
another reinspection. See, e.g., SSER-9, Appendix J at 51; LP&L Exh.
17 (rev.) at 10-4. A sampling approach was used with respect to nine un-
qualified inspectors responsible for QA on structural welding of HVAC
(heating, ventilating, and air conditioning) duct supports. The work on
all reinspected welds in a sample of 220 was found acceptable, providing
a sufficient level of confidence to the staff that the remainder of the
work covered by these inspectors was adequate. See SSER-9, Appendix
J at 17; NRC Staff’s Further Response, Harrison Affidavit at 26. See also
LP&L Exh. 12 (rev.) at O-2. In other instances, actual testing and non-
destructive examination of the hardware or system, along with the
nature of the work actually performed and the on-the-job training of the
individuals who conducted the inspection, were considered by the stafT.
See, e.g., SSER-9, Appendix J at 12-13; NRC Staff’s Further Response,
Harrison Affidavit at 20-21. See also LP&L Exh. 12 (rev.) at 1-2 to I-3.
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On the other hand, 100 percent of the “NI” instrument tubing in-
stalled by Mercury — the principal source of the QA problems identified
in 1982 — was reinspected. Only minor discrepancies, requiring little
rework, were found in this instrumentation, which is vital to the safe
shutdown of the plant. SSER-9, Appendix J at 13. With respect to the
“N2” installations — which are required to maintain pressure boundary
integrity but otherwise are not directly safety-related — the staff noted
that 100 percent of those installed before July 1982 had already been
reinspected. Although some inspectors whose qualifications were in
question might have participated in those reinspections, the favorable re-
sults of the NI reinspection program provide additional assurance of the
quality of Mercury’s N2 installations. Still further, the systems contain-
ing this equipment were tested and independently inspected, with accept-
able results. /d. at 13-14; NRC Staff’s Further Response, Harrison Af-
fidavit at 21-22.

As a result of the work discussed above, we are not persuaded by
Joint Intervenors’ criticism of LP&L’s verification program and the
staff’s acceptance of it, as described in SSER-9. See Joint Intervenors’
Reply at 15-19.2t They have taken statements out of context or given
them a strained reading in order to support their thesis that adequate
reinspections have not been performed.22? The effort undertaken by
LP&L to verify the qualifications of the QA/QC inspectors at Waterford
and, where that was not possible, to verify the quality of their work, was
extremely thorough. Its submission to the NRC — LP&L Exhs. 7, 12
(rev.), and 17 (rev.) — essentially includes an evaluation of the work of
every inspector (or group of inspectors) whose qualifications could not
be documented. The staff’s own assessment of this material is likewise
extensive. We see no basis for Joint Intervenors’ claim that the staff has
applied more lenient standards than applied at other plants such as
Zimmer and Midland. Indeed, the comparison is inapt because, unlike
the situation at Waterford, the QA deficiencies identified at those facili-
ties extended well beyond primarily documentation problems to actual
hardware deficiencies, requiring significant rework. NRC Staff’s Further
Response, Harrison Affidavit at 13-14, 26. See, e.g., Cincinnati Gas &
Electric Co. (William H. Zimmer Nuclear Power Station), CLI-82-33, 16
NRC 1489 (1982). Accordingly, on the basis of the record here, we

2l The staff"s response to this criticism is exceptionally detailed and convincing. See NRC Staff’s Fur-
ther Response, Harrison Affidavit at 15-27.

22 Joint Intervenors also complain that SSER-9 does not indicate the percent of inspectors in each
category that were found to be unqualified. We agree with the staff that, regardless of whether it is one
or 100 percent, the important thing is that all these individuals have been identified and appropriate cor-
rective action has been taken. /d. at 17,
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share the staf’s conclusion that the matter of inspector qualifications
has been satisfactorily resolved. This is not a significant matter warrant-
ing reopening of the record.

(4) Trends: In several charges — A(1)(p), A(10)(c) (in part), and
A(10)(e) — Joint Intervenors assert that LP&L failed to trend QA prob-
lems so as to identify pervasive or generic deficiencies in the quality
assurance program. They cite, without specific page references, to CAT
Inspection Report No. 50-382/84-07 and the Eisenhut Letter as support
for this claim. See JI Exhs. 23, 9.2

Since 1974, LP&L has had in effect a three-phase program, under the
responsibility of Ebasco, to analyze Nonconforming Condition (or Non-
conformance) Reports (NCRs) for repetitive and widespread QA prab-
lems. LP&L’s Responses to Specific Allegations at 18-20. The CAT In-
spection Report, on which Joint Intervenors rely, found this program to
be generally adequate. See JI Exh. 23 at VIII-3, VIII-4.24 Issue 23 of the
Eisenhut Letter, however, notes that LP&L’s failure to determine the
root cause of the Ebasco-Mercury breakdown allowed QA problems to
continue. JI Exh. 9, Enclosure at 14. Compare SSER-7, Appendix J at
85, with id. at 98, 100. See also Staff Response to ALAB-801, Harrison
Affidavit at 5-6.

Despite these problems in LP&L’s trending program, the staff now
“is satisfied that deficiencies in the performance of trending during con-
struction did not have an impact on either the quality of construction or
the safety of the plant.” Id. at 50. The staff’s satisfaction is based on the
fact that nonconforming conditions were identified by the QA program
and ultimately resolved properly. Ibid. See pp. 29-31, infra. Further-
more, LP&L considers this a major lesson learned. LP&L Exh. 5 at
23-9, 23-11. Consequently, it has improved and incorporated trending
procedures in its operational QA program. It is noteworthy that, under
these procedures, LP&L’s senior management — i.e., its Senior Vice
President for Nuclear Operations — oversees this program through

23 Joint Intervenors also rely on JI Exh. 12, another affidavit from an anonymous former worker at
Waterford, a QA engineer. Nothing in this affidavit, however, concerns LP&L’s alleged failure to trend
QA problems.

24 The only references to trending of QA problems that we could locate in the CAT Inspection Report
are in Section VIIL. (The principal concern of this report is LP&L’s failure to take corrective action in
five areas previously identified as problems by the NRC. We discuss this matter in connection with
Joint Intervenors® charge B(4) at pp. 51-53, infra.) Section VIII of the report briefly addresses a three-
month lapse in the procedures for trending NCRs. The CAT concludes that this is not a major concern
because the NCRs in question eventually did become part of the data base for the Ebasco quarterly
trend analysis. JI Exh. 23 at VIII-3. The report also notes that Discrepancy Notices (DNs) and the like
were not included at all in the data base. Although no omitted item was found 10 have safety signifi-
cance.vlh'e_“CAT observes that “some repetitive problems may not be analyzed to preclude recurrence.”
Id. at VIII-4.
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review of quarterly trending reports. LP&L Supp. Exh. 1, Attachment,
“Operational Phase QA Program Assessment” at 16-18. The staff has
reviewed LP&L’s operational QA trending program and “believes that
this program affords the necessary controls, during the operations
phase, for the proper trending of nonconformance, audit and other
data.” Staff Response to ALAB-801, Harrison Affidavit at 51. In these
circumstances, there i$ no basis for reopening.

(5) Audits: Joint Intervenors contend that the audits of construc-
tion work at Waterford were ineffective for several reasons: they were
not documented properly, not conducted in accordance with specified
procedures, and, in some cases, not done at all. See charges A(12)(a),
A(12)(b), and A(12)(c). Joint Intervenors find support for these
charges in Inspection Report No. 50-382/82-14, which was the basis of
the 1982 civil penalty assessed against LP&L for the Ebasco- Mercury
QA breakdown. See JI Exh. 6 at 7-10.

There is little doubt that the implementation of LP&L’s audit program
was lacking and led to the 1982 QA breakdown. Mercury’s audits were
not comprehensive and did not pick up failures in QA and construction
procedures. Ebasco did not recognize trends in the Mercury noncon-
formances and inadequacies in the Mercury audits. LP&L, because of its
staffing problems (see pp. 20-21, supra), only belatedly came to realize
its contractors’ deficiencies. Further, even after 1982, problems persisted
and some corrective actions were insufficient. Staff Response to ALAB-
801, Harrison Affidavit at 4-7, 17-18. Although Joint Intervenors do not
rely on them, the Eisenhut Letter (Issue 23) notes these auditing prob-
lems, and SSER-7 (allegation A-48) documents the details of the audit-
ing program failures. JI Exh. 9, Enclosure at 14; SSER-7, Appendix J at
96-100.

Given these serious deficiencies, two pertinent questions arise. Are
the auditing failures responsible for actual hardware or workmanship
deficiencies that may remain unidentified and uncorrected? What assur-
ance is there that these auditing failures will not recur? In addressing
LP&L’s submission on Issue 23 of the Eisenhut Letter, the staff
concluded generally that the “shortcomings” that existed in LP&L’s QA
program have been identified and adequately remedied. SSER-9, Appen-
dix J at 85. In response to our request in ALAB-801, 21 NRC at 485-87,
for further clarification on this conclusion, the staff has elaborated.

Focusing on the work of Mercury, the staff states that virtually all of
the auditing deficiencies identified in SSER-7 were substantiated. Staff
Response to ALAB-801, Harrison Affidavit at 17. Nonetheless it con-
cludes “that these issues do not have safety significance.” Id. at 18. The
principal reason for the staff’s conclusion is the extensive reinspection
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of Mercury’s work, which resulted in only “discretionary rework™ to cor-
rect “minor problems.” Id. at 18-19. See p. 25, supra. The staff also
finds additional assurance of the quality of Mercury’s work in, among
other things, still more inspections and QA documentation reviews per-
formed by qualified Ebasco personnel, the several NRC inspection
teams, and the independent Authorized Nuclear Inspector (ANI);?
plant system walkdowns; and satisfactory completion of various tests of
Mercury systems. Staff Response to ALAB-801, Harrison Affidavit at 20.

With respect to the work of subcontractors other than Mercury, the
staff “determined that these audit programs were generally effective,
unlike the audit programs for Mercury installations.” Id. at 21. They
identified problems, which led, in turn, to timely corrective action,
Ebasco’s audits of these contractors were found to be “generally ade-
quate,” and LP&L’s audits — while not in full compliance with the
schedule and commitments set by LP&L itself — provided further assur-
ance of the quality of the work of these subcontractors. The staff’s over-
all conclusion, reflected in several specified staff inspection reports, is
that the audits of these QA programs were effective. /d. at 21-23. As for
the operations phase at Waterford, the staff is satisfied that “a compre-
hensive QA audit program is in place and that a realistic audit schedule
is being implemented.” Id. at 52. See LP&L Supp. Exh. |, Attachment,
“Operational Phase QA Program Assessment” at 3-7, 24-25,

Audits are an important element of an applicant’s overall QA program
and are required by 10 C.F.R. Part 50, Appendix B, Criterion XVIII.
Nonetheless, as the staff has explained, through the systematic sampling
of various work and the QA documentation for it, audits provide but a
third level of assurance. The principal levels of assurance are provided
by, first, quality craftsmanship and, second, quality inspections. Staff Re-
sponse to ALAB-80!1, Harrison Affidavit at 16-17. The record here
shows that auditing deficiencies existed only with respect to the work
performed by Mercury. But as to that work, the first and second levels
of assurance were, in fact, provided. This is demonstrated by the absence
of significant safety deficiencies in the improperly audited Mercury
work, as revealed by the major reinspection of that work that was under-
taken by qualified personnel. Further, there is no basis for assuming
that the implementation of future audits under LP&L’s auspices will re-
flect the same failures associated with the audits of Mercury’s work. Ac-

25The ANI is the agent of a state, municipality, or insurance company authorized to write boiler and
pressure vessel insurance, and is qualified to conduct specified inspections. See ASME [American Socie-
ty of Mechanical Engineers| Boiler and Pressure Vesse! Code, Section III, Article NCA-5000 (July
1983).
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cordingly, we conclude that Joint Intervenors’ charges in connection
with LP&L’s audit program do not warrant reopening of the record.

(6) NCRs: Nonconformance Reports (NCRs) and other documents
such as Discrepancy Reports (DRs), Engineering Deficiency Notices
(EDNs), Field Change Requests (FCRs), and Design Change Notices
(DCNs) are generated in a QA program to identify and to record discrep-
ant or changed conditions. In general, these documents result from the
work of QC inspectors. Proper dispositioning of these reports is a vital
part of a QA program, because it is through this process that the suspect
condition is eventually corrected or, in some cases, judged by a qualified
person to be acceptable in spite of the discrepancy. See 10 C.F.R. Part
50, Appendix B, Criteria XV, XVI. For example, a weld that is under-
sized according to a governing standard may nevertheless be determined
by analysis to be adequate for the particular service intended, and hence
properly dispositioned “use-as-is.”

The organizational level at which a deficiency may be dispositioned is
governed by QA program procedures. Under certain circumstances, a
condition first noted as a discrepancy (to be resolved perhaps by a sub-
contractor) must be upgraded to an NCR (resolvable only by the con-
struction manager). In general, upgrading to a higher level means that
more documentation and analysis are required for disposition. In addi-
tion, certain NCRs must be evaluated for reportability to the Commis-
sion under 10 C.F.R. § 50.55(e) and 10 C.F.R. Part 21. Failing to up-
grade when required is itself a program nonconformance and, more im-
portant, involves the risk that a discrepant condition will not be properly
evaluated and corrected.

Joint Intervenors raise several charges related to LP&L’s treatment of
NCRs and the like, relying on the Eisenhut Letter, presumably Issues 4,
6, and 13. See JI Exh. 9, Enclosure at 2-4, 5-6, 9.% In charges
A(10)(a), A(10)(b), A(10)(c) (in part), and A(10)(f), they claim that
LP&L failed to identify, through NCRs, serious nonconforming condi-
tions; to upgrade lower-tier documents to NCR status; and to disposition
NCRs properly. Joint Intervenors also assert, in charges D(3) and D(4),
that LP&L’s response to the Eisenhut Letter did not constitute an ade-
quate review of the pertinent documentation or meet even the NRC’s °

26 Joint Intervenors also cite two other exhibits. One, JI Exh. 40, is a one-page, illegible, handwritten
memorandum from an unidentified source. The only words discernible are “loss of coal dust.” Obvious-
ly, we can give this “document™ no weight. The other exhibit, JI Exh. 43, is a 1977 NCR for certain
piping material. Joint Intervenors offer no explanation of the purpose this single exhibit is to serve.
Thus, it too is accorded no weight. See also LP&L’s Responses 1o Specific Allegations at 53.
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minimal requirements. Joint Intervenors’ Motion at 38-39; Joint Inter-
venors’ Reply at 19-21.7

SSER-9 thoroughly addresses the NCR-related concerns raised by
Joint Intervenors’ charges and first described in the Eisenhut Letter. In
Issue 4, the staff documented a number of examples of lower-tier docu-
ments that were not upgraded to NCRs — as they should have been. See
JI Exh. 9, Enclosure at 3-4. The staff initially requested LP&L to review
all of the pertinent lower-tier documents to assure that proper corrective
action (including reporting to the NRC) was taken. /d. at 4. But LP&L
proposed a modified sampling approach, which the staff found to be
“conservative” and acceptable. SSER-9, Appendix J at 25-26.28 Further,
the staff considered LP&L’s review team to be experienced and compe-
tent. Although LP&L acknowledged that there had been procedural and
misinterpretation problems in the handling of hardware discrepancies,
the staff found good engineering practice, appropriate corrective action
where necessary, and no actual hardware deficiencies that raise a safety
concern. Id. at 26, See generally LP&L Exh. 9.

Issue 6 of the Eisenhut letter involves mainly the dispositioning of
Ebasco NCRs. The staff’s random review of these documents revealed
that about one-third contained “questionable dispositions.” JI Exh. 9,
Enclosure at 5. The staff again provided examples of problem docu-
ments, including 23 Mercury NCRs. Consequently, the staff directed
LP&L to propose a program to assure that all NCRs and DRs had been
properly upgraded and dispositioned, and to correct any problems discov-
ered. /d. at 5-6. Although the staff subsequently agreed to accept less
than a 100 percent detailed review of these reports, after problems were
encountered in the review process, LP&L then examined a// NCRs
(including over 7000 generated by Ebasco). Depending on the type of
problem identified, some NCRs received a further in depth review.
NRC Staff’s Further Response, Harrison Affidavit at 28-29. A sampling
approach was used for the lower-tier DRs, however. But of the 2,029
DRs reviewed, only 33 problems were identified and they were all ad-
ministrative in nature. /d. at 29-30.

The staff found that program deficiencies did exist: the whole NCR
system was complicated, the guidelines for implementation were not
specific enough, and some documentation was lacking or indeterminate.

27 Joint Intervenors also casually allege in this section of their motion to reopen that LP&L has made ef-
forts to undermine an unspecified Ol investigation. Joint Intervenors’ Motion at 39. They neither ex-
plain nor support this accusation. It therefore warrants no discussion.

28 . p&L’s review included all of the lower-tier documents specifically identified by the staff and approxi-
mately 900 of 32,000 other documents. This sample included only safety-related components, but other-
wise was random. LP&L Exh. 9 at 4-3, 4-4.
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SSER-9, Appendix J at 32-35.22 Notwithstanding these deficiencies, the
staff concluded that “the problems with NCRs and DRs have been
identified and properly resolved.” Id. at 35. The key to this finding was
the absence of hardware problems and safety-significant issues. Ibid. See
generally LP&L Exh. 8.

Thus, although substantial problems in the implementation of
LP&L’s NCR system existed, the review of the documentation generat-
ed by that system has been extensive. Where a sampling approach,
rather than a complete review, was undertaken, it was justified, given
the total number of documents potentially involved and the absence of
any serious safety problems in even the documents originally identified
by the staff as questionable. Further, the programmatic deficiencies that
were discovered are addressed by LP&L’s newly revised operational QA
program. See LP&L Supp. Exh. 1, Attachment, “Operational Phase QA
Program Assessment™ at 10-15. In the circumstances, we have no cause
to reopen the record for further pursuit of this matter.

2. In the second category of charges in contention A are those that
ostensibly might indicate some quality assurance failures. However,
after closer analysis of these charges themselves, as well as the rejoinders
of LP&L and the staff (including SSER-9), we conclude that they are
meritless. Further, even if these charges were to have substance, they
are but isolated incidents of no generic or safety significance. As in the
case of the more serious charges discussed in part IILA.1, we have
grouped related or identical charges and discuss each grouping below.

a. Charges A(1)(d) (in part), A(7)(e), and A(7)(f) assert that spe-
cial processes like welding were not performed in accordance with
proper procedures. For example, Joint Intervenors claim that half of the
welding on some two million feet of stainless steel tubing for the con-
tainment instrument lines was not “purged” of atmospheric contamina-
tion. As a consequence, “sugaring” (oxidation) formed on weld sur-
faces, leading to possible future cracking of the weld itself. Joint Interve-
nors also allege that welds were not cooled sufficiently between
“passes” because of management pressure to speed up. The principal
support for these charges of welding deficiencies is the affidavit of a
former worker at the site. See JI Exh. 8 at 5-6.30

29 Issue 13 of the Eisenhut Letter specifically addressed the matter of missing NCRs. JI Exh. 9, Enclo-
sure at 9. But the NCRs identified as missing had, in fact, been entered into the NCR system and were
adequately dispositioned. The initial inability to locate them was attributed to the cumbersome NCR
procedures. SSER-9, Appendix J at 59-60.

30 Joint Intervenors also rely on the MAC Report, JI Exh. L. But this document makes only the briefest
reference to a general need for LP&L to assure that any problems with welding be resolved.
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We note at the outset that the reliability of the alleger’s claims is
somewhat suspect. The informer’s assertion that there are about two mil-
lion feet of stainless steel tubing for the containment instrumentation is
greatly overstated. The total amount of stainless stee! tubing is actually
about 121,000 feet, of which only 12,000 feet is safety-related tubing
located in the containment building. Second, purging of the tubing is
not required before welding in this instance. Mercury initially purged
the tubing but discontinued this practice because it was unnecessary for
the socket welds in question: the geometry of this type of weld does
not expose the molten metal to the air inside the tube during the welding
process. Further, sugaring was minimized by the use of special portable
welding equipment with a very stable electrical current output. In the
relatively few instances where some sugaring was detected, the welds
were cut out and replaced. There is also no specific requirement for a
certain amount of time to elapse between each welding pass. The only re-
quirement is that the temperature not exceed 350°F before the second
pass. This can be achieved within a few seconds. LP&L’s Responses to
Specific Allegations at 42a-42b (renumbered per revision attached to
Letter to Appeal Board from B. W. Churchill (December 18, 1984)).3!

It is also important to note, in this connection, that Mercury’s work
on the instrumentation lines here in question has been subjected to ex-
tensive reinspection and testing with satisfactory results. See pp. 25,
27-28, supra.

b. Joint Intervenors, in charges A(1)(d) (in part), A(1)(m) (in
part), and A(7)(a), contend that welding and instrumentation work
were not performed by qualified individuals. In particular, they claim
that welders were not tested onsite and that pipefitters were substituted
for welders. See JI Exh. 8 at 3, 10.32 See also Joint Intervenors’ Reply at
21; Joint Intervenors’ Response to ALAB-801 at 4-35.

Joint Intervenors fail to explain the significance of offsite testing of
welders. LP&L acknowledges that this occurred, explaining that offsite
testing was often more efficient and is acceptable under the ASME
(American Society of Mechanical Engineers) Code. LP&L also states
that some pipefitters are skilled and qualified to perform welding, but
only those who passed welding tests were permitted to weld. LP&L’s Re-
sponses to Specific Allegations at 40. With respect to instrumentation,
union craftsmen, extensively trained onsite in an apprentice program,

31 We note that the NRC's Regulatory Guide 1.44, “Control of the Use of Sensitized Stainless Steel”
(May 1973}, at 1.44-2 lists the limiting of interpass temperature as just one of several techniques recom-
mended 1o control the sensitization of stainless steel during welding.

32 Joint Intervenors again rely on the MAC Report, JI Exh. I, but it contains no discussion of welder
qualifications.
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performed this work. It was also inspected and audited by site QA and
QC personnel. /d. at 14,

The subject of welders’ qualifications was reviewed in depth by the
staff and LP&L because of concerns identified by the staff in Issues 9
and 22 of the Eisenhut Letter, See JI Exh. 9, Enclosure at 7, 13. Issue 9
involved missing documentation for some support welds on instrumenta-
tion cabinets, raising the question of whether all of the welders who per-
formed this work were qualified. In response to the staff’s request,
LP&L reinspected 17 of the 18 cabinets and located some of the missing
documentation. The staff then reviewed a sample of LP&L’s work. The
results of the reinspection and review showed that the welding was ade-
quate to meet all expected loadings and that no rework was necessary.
The staff also concluded that the generic aspects of this matter were ade-
quately evaluated. SSER-9, Appendix J at 49-50.

Issue 22 reflected the staff’s concerns that, due to documentation defi-
ciencies, some Mercury welders did not appear to be qualified, and that
code requirements for the control of weld filler material had not been
met. LP&L performed a review of Mercury welders’ qualifications and
found that all were qualified except one, a nonconformance that had
been properly dispositioned in an NCR. See LP&L Exh. 6 at 22-1 to
22-2. The staff’s review confirmed that, although Mercury’s records con-
tained numerous clerical errors and were not maintained according to
procedures, its welders were qualified for the various welding jobs per-
formed. (For example, welders qualified to make groove welds were
also qualified to make fillet welds, but not vice versa.) As for the control
of filler material, the staff determined that the redrying process used by
LP&L instead of the rebaking required by the American Welding Society
and ASME Codes was an acceptable deviation and provided satisfactory
results to ensure the necessary elimination of moisture. Consequently,
the staff found this had no safety significance or impact on plant hard-
ware. SSER-9, Appendix J at 79-83. See also NRC Staff’s Further Re-
sponse, Harrison Affidavit at 30-32; Staff Response to ALAB-801, Harri-
son Affidavit at 33. All welders thus appear to have been qualified for
the work they performed. We also take note once again of the successful
results of the reinspection and testing program for Mercury’s work. See
pp. 25, 27-28, supra.

¢. Joint Intervenors charge that Ebasco procurement personnel were
not adequately trained, especially in quality assurance. See charges
A () and A(3)(e). They have supplied five exhibits to support these
charges, but none is of probative value. JI Exhs. 18, 19, 20, and 31 are
various notes on, and listings of, audit items generated from 1976 to
1978. Joint Intervenors have made no effort to direct our attention to
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the particular parts of these documents that supposedly support their
charge, and our perusal of them is unavailing. LP&L notes one item of
possible relevance — an NCR stating that there was no record of training
for one Ebasco senior buyer — but points out that corrective action was
taken on this matter and the NCR was closed out in 1977. LP&L’s Re-
sponses to Specific Allegations at 13, 27. See JI Exh. 20 at 3. The fifth
“supporting” document, JI Exh. 21, is a March 1981 NRC *Preliminary
Notification” concerning the arrest of eight construction workers (none
involved with either QA/QC or procurement) for possession and sale of
marijuana. Obviously, this exhibit has nothing to do with the adequacy
of the training of Ebasco’s procurement employees.

d. In charge A(1)(n), Joint Intervenors allege that alcohol and drug
abuse was common at the Waterford site. An informer’s affidavit claims
that not only was such abuse common, it was condoned and even partici-
pated in by management. JI Exh. 8 at 4. Joint Intervenors again cite JI
Exh. 21, concerning the 1981 arrest of eight construction workers for
the possession and sale of marijuana, but this time in a more relevant
context.

LP&L denies that drug and alcohol abuse was common at Waterford.
It points out that the allegations in JI Exh. 8 are vague and nonspecific.3?
It also notes that LP&L management cooperated fully with local law en-
forcement officials in the four-month undercover investigation that led
to the arrest of the eight construction workers discussed in JI Exh. 21.
LP&L describes its policy on drug and alcohol abuse — a policy strength-
ened after the 1981 arrests. This policy applies to LP&L and contractor
employees alike, and it provides for disciplinary action against employees
found in possession of a controlled substance, even during off-duty
hours. Unannounced searches, urinalysis, and observation by security
personnel and timekeepers are means used to detect the use of unau-
thorized substances. The policy also includes measures to educate and to
assist employees with substance-abuse problems. LP&L’s Responses to
Specific Allegations at 15-17.

The staff confirms LP&L’s work with local law enforcement to mini-
mize drug use onsite. Following a recent review of LP&L’s drug pro-
gram, the staff concluded that it was better than the industry average
and appeared to be implemented effectively. Hence, the staff has no con-
cerns of this nature about the fitness of Waterford’s operating staff.

NRC Staff’s Response, supra note 8, Crossman Affidavit at 2, Enclosure
.4

33 The unexpurgated copy of this exhibit (see note 8, supra) contains no additional details on this point.
34 This was one of the staff responses that we did not strike in ALAB-801. See 21 NRC at 484.

34



e. Charges A(1)(0) and A(8)(a) concern an alleged lack of QC
coverage for night shift construction work at Waterford. Joint Interve-
nors rely on the statement of a former worker, who claims that in 1982
Ebasco had no QC coverage on the night shift and that, according to a
co-worker, Mercury had “only” one or two QC inspectors for 10 to 12-
person night crews. See JI Exh. 8 at 6-7.%

The allegations of the former worker are so nonspecific that they fail
to provide any serious or credible support for the charge of no QC cover-
age at night. For instance, the work supposedly lacking in such coverage
is not even described, and an inspector/crew ratio acceptable to Joint In-
tervenors is not specified. Nonetheless, LP&L conducted a sample
survey of 1982 Ebasco and Mercury work schedules. The survey results
show that, depending on the amount of work under way, Mercury had
from one to 24 inspectors on the night shift. Also contingent on the
amount of work involved, Ebasco had from one to four inspectors as-
signed to the night shift. LP&L’s Responses to Specific Allegations at
17-18. Charges A(1) (o) and A(8)(a) are thus without merit.

f. Joint Intervenors rely on other allegations in JI Exh. 8 (at 4-5) to
support charges A(2)(d) and A(2)(e). They claim that whip restraints
and temporary hangers were installed first and design drawings were
done later to conform to the actual installation. They also assert that
design drawings did not accurately reflect interferences between pipe
hangers and instrumentation.

LP&L replies that whip restraints and temporary hangers were in-
stalled at Waterford in accordance with regulatory requirements and ac-
cepted industry practice. It explains that temporary construction hangers
are used only to hold piping in place while permanent hangers are in-
stalled; design drawings would serve no useful purpose and thus are not
made for this type of hanger. Temporary festing hangers, on the other
hand, provide additional pipe support during testing and are preceded by
design drawings. Where field changes were necessary for this type of
hanger, field or design engineering personnel were authorized, pursuant
to approved procedures, to “redline” changes directly onto the design
drawing. LP&L also points out that it is not uncommon to discover inter-
ferences in actual installation that were not contemplated by the design
drawing. LP&L suggests that the alleger may have observed such

35 Joint Intervenors also rely on JI Exhs. 1 and 22, the MAC Report and an August 1979 memorandum
on the MAC recommendations. The latter contains no reference to QA/QC coverage at night, and the
MAC Report itself makes only a passing reference to a likely future need for “covering the around-
the-clock work that lies ahead.” JI Exh. 1 at 2, Thus, neither adds support to these charges.
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changes without understanding the differences in hangers or the proprie-
ty of making drawing changes in the field. LP&L’s Responses to Specific
Allegations at 22-23.

Although Joint Intervenors do not rely on it here, we note that the
CAT Inspection Report discusses various discrepancies between as-built
drawings and the actual installation of supports and restraints. The CAT
concluded that, although no extensive structural integrity problems
were identified, LP&L’s inspection efforts in this area had not been
totally effective. JI Exh. 23 at III-5 to III-9. As a result, LP&L performed
two 100 percent reinspections of pipe supports and restraints. The staff
reviewed this work and found only minor deficiencies, none of safety sig-
nificance. Staff Response to ALAB-801, Mullikin Affidavit at 5-6. See
p. 52 and note 63, infra.

g. Affidavits from two former workers at Waterford provide the
basis for Joint Intervenors’ charge A(2)(f), concerning the allegedly
improper installation of Hilti bolts. The allegers claim that, although
design drawings required four such bolts on baseplates, often only two
were used; welding to the bottom of the baseplate was done but not per-
mitted; and bolts shorter than authorized were used on occasion. See JI
Exh. 8 at 6, 10-11; JI Exh. 27 at 6-7.

LP&L has extensively addressed the informers’ allegations, including
those not explicitly encompassed within charge A(2)(f). It first notes
generally that, whenever it was necessary to deviate from design require-
ments for the installation of Hilti expansion bolts (used to install anchor
plates to existing concrete structures), engineering approval was ob-
tained. More specifically, LP&L points out that there are numerous in-
stances, involving both safety- and nonsafety-related hardware, where
the approved designs called for two, rather than four, Hilti bolts in the
anchor plate. With respect to the claim that such bolts were welded to
the bottom of baseplates, LP&L states that this would be extremely un-
likely, inasmuch as this procedure would be more difficult than that au-
thorized and would have been discovered through QC inspections or su-
pervisor observation. The use of bolts shorter than required would be
readily detected during testing because they could not withstand the
torque applied at installation. One such case was, in fact, identified and
dispositioned in an NCR. LP&L adds further that Hilti bolts are conserv-
atively designed and have substantial reserve capacity. Thus, in the
event of the isolated incidents described in the affidavits, there would be
no danger to the structural integrity of the plant. LP&L’s Responses to
Specific Allegations at 23-25.

h. In charges A(3)(g), A(5)(b), and A(10)(h), Joint Intervenors
complain that there was inadequate control of design documents. For
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example, design errors assertedly went uncorrected because it was not
cost-beneficial to correct them, and labeling errors and the like made re-
trieval and maintenance of these documents difficult. Joint Intervenors
rely on a letter (undated, but probably written in late 1979) from LP&L
to Ebasco concerning certain errors on drawings. See JI Exh. 26.36

While LP&L’s letter describes the drawing errors as “significant,” the
attachments to the letter listing the errors show that virtually all involve
either the same misspelling (“extration steam™ rather than “extraction
steam”) or wrong cross-reference numbers. Id. at 1, attachments. As
LP&L explains, these discrepancies appeared on appliques or stickers af-
fixed to drawings received by the project to facilitate distribution and
review. The errors did not appear on the drawings themselves and did
not affect the design information. They also did not affect document
maintenance or retrieval. Thus, they can properly be considered minor
(see note 36, supra), particularly because all items involved were classi-
fited as nonsafety and nonseismic. Nevertheless, this matter was ad-
dressed as an audit item, followed by corrective action and eventual
closeout. LP&L’s Responses to Specific Allegations at 29-30. See also id.
at 36, 54.

i. Charges A(3)(h), A(3)(i), and A(10)(g) (in part) concern alleged
deficiencies in LP&L’s records management system. Joint Intervenors
argue that LP&L resisted recommendations to establish a suitable com-
puterized records system, and that the contractor hired for this job quit
" as a result. They submit as support for these charges three September
1978 internal LP&L memoranda, reflecting one individual’s views on
the recommendations of a task force on records management. See J1
Exhs. 32, 33, 34. Another document, JI Exh. 35, is an April 1980 letter
to the Waterford project manager from the contractor for the records
system, expressing that firm’s difficulties in installing and implementing
the Master Tracking System (MTS) at the site.3’

LP&L strongly defends its records management system. It notes that
the computer system recommended by the author of JI Exhs. 32, 33,
and 34 was, in fact, installed and used by LP&L. It also states that, de-
spite some initial problems and complaints from the contractor concern-
ing installation of the MTS at Waterford, the work was completed in
1980 by that contractor and the system remains in use today. LP&L’s

36 They also refer to an October 1979 handwritten memorandum from and to unidentified persons about
errors on manufacturers’ drawings. This document is largely illegible and unintelligible, although it char-
acterizes the errors in question as “minor.” See JI Exh, 25 at 2.

37 51 Exhs. | and 5 — the MAC Report and the NRC’s Waterford Task Force Inspection Report — are
also cited by Joint Intervenors. Our attention is directed to no particular portion of these documents that
might support the charges in question, and none is apparent.
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Responses to Specific Allegations at 30-31. There is thus no basis to
Joint Intervenors’ charges.

j. Joint Intervenors express a concern, based on a former worker’s
statement, that the safety of the plant may be affected by the alleged
continuing use of temporary pipe supports. In charge A(4)(e), they
claim that possibly more than 300 such supports have not been replaced
with permanent hangers, which have a greater allowance for thermal ex-
pansion. See JI Exh. 8 at 4.

But as we noted earlier, pipe supports were extensively examined
during several walkdowns and reinspections, and no significant safety
deficiencies were found. See p. 36, supra. See also LP&L’s Responses
to Specific Allegations at 34-35. We note further that the satisfactory per-
formance of pipe supports and restraints was verified during the Pre-
Core Hot Functional Thermal Monitoring Program. See SSER-9, Ap-
pendix J at 16-17. Thus, Joint Intervenors’ concern about thermal ex-
pansion has been addressed.

k. Joint Intervenors assert in charges A(6)(a) and A(10)(g) (in
part) that LP&L failed to establish an adequate and consistent compo-
nents numbering system.¥ They rely on JI Exh. 39, two November
1978 memoranda that simply suggest a particular numbering and iden-
tification scheme. The exhibit thus does not establish Joint Intervenors’
point. Indeed, as LP&L points out, the system recommended in these
memoranda was employed for plant startup and continues in use today,
during the operations phase. LP&L’s Responses to Specific Allegations
at 37.

I Charge A(6)(b) states that LP&L failed to ensure that safety-
related pipe hangers were fabricated from the correct steel and included
all necessary parts. JI Exh. 8, a former worker’s affidavit upon which
Joint Intervenors rely, contains nothing directly on this point. There is,
however, a related allegation that the metal used for some safety-related
work at the plant lacked the proper identification and markings (e.g.,
heat numbers), precluding traceability in the event of a defect. JI Exh. 8
at 9,

38 In addition to this allegation and another (see p. 37-38, supra), charge A(10)(g) also includes a claim
that LP&L never corrected certain problems identified by the MAC Report (see J1 Exh. 1 at 6) and vari-
ous audits. Joint Intervenors refer to JI Exh. 5, the July 1984 Waterford Task Force Inspection Report,
to support this charge further, Although they have once again failed to specify the applicable portion of
this lengthy report, Section V is addressed to Joint Intervenors’ apparent concern. There the staff notes
LP&L’s staffing and auditing problems and its failure to respond promptly enough to the MAC Report
recommendations. See JI Exh. 5 at V-4 to V-7. We have already considered these matters at pp. 20-21,
27-29, supra, and need not review them again in the context of omnibus charge A(10) (g). We add, how-
ever, that the Task Force Report considered this item to be “closed.” JI Exh. 5 at V-7,
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LP&L replies that hangers were not required to have heat numbers;
rather, this hardware was accompanied by certificates of compliance with
the appropriate specifications, provided by the suppliers. LP&L’s Re-
sponses to Specific Allegations at 38. The staff addressed a similar issue
in SSER-7, allegation A-126. It noted that, in 1978, changes were made
in the traceability system at Waterford, but implementation problems oc-
curred. As a result, these changes were abandoned in late 1983. The
steel certification program, however, had continued in effect throughout
this time, and the staff found that it met the NRC’s requirements. More-
over, the individual who originally brought this concern to the staff’s at-
tention was satisfied with the certification procedures and the staff’s con-
clusions. SSER-7, Appendix J at 135-36. It is also worth noting, once
again, the favorable results of the several walkdowns and reinspections
of the pipe hangers and supports at the facility. See p. 36, supra.

m. Joint Intervenors raise essentially the same objection in charges
A(6)(c), A(7)(c), and A(7)(d) — that weld rod traceability records
were not reliable. They point to JI Exh. 8 at 9, where a former worker
avers that, because the weld rod room was not open during the night
shift, workers themselves filled out weld rod forms. These forms suppos-
edly show that more weld rods were used than was in fact the case. This
lack of accurate records, in the affiant’s view, means there is no assur-
ance that proper weld rods were used.

LP&L denies the charge, stating that there were detailed procedures
for the storage, issuance, and control of welding materials at the plant
site. It describes the special welding requisition forms and notes that
these, along with a *“weld traveller package,” are stored in permanent
files to assure traceability. LP&L acknowledges that Ebasco’s weld rod
room was locked during nights and weekends when less work was in
progress, but this was to prevent unauthorized entry. If welding material
was needed, an attendant who could be easily summoned was available.
Other contractors maintained a full-time attendant whenever welding
was being done. This system and the relevant documentation were audit-
ed several times over the years and found acceptable. LP&L’s Responses
to Specific Allegations at 39-40. LP&L has thus effectively rebutted
Joint Intervenors’ charge.3’

n. Charges A(8)(d) and A(8)(e) assert that, contrary to existing
documentation, QC inspectors failed to perform adequate inspections of
safety-related work, such as main steam valves and fit-ups on Mercury
instrumentation tubing. See JI Exh. 8 at 7-8, 10.

39 We think it noteworthy in this regard that JI Exh. 27, an affidavit from a former welder at Waterford,
does not identify any problems related 10 weld rod traceability.

39



In denying this charge, LP&L describes the procedures for inspection
and maintenance of valves. It also refers to one instance where the QA
program found that the Main Steam Isolation Valve had not been in-
spected properly. This was written up in an NCR, the valve was rein-
spected, and no deficiencies were found. In LP&L’s view — and we
agree — this shows that the QA program was functioning properly.
LP&L also adds that each valve has been stroked (closed, then opened)
and verified as correctly installed and operable.

With respect to the alleged problems with fit-ups in Mercury tubing,
LP&L explains why this charge is not credible. Assuring a proper fit-up
gap is a relatively simple procedure; on the other hand, an attempt to
deceive a QC inspector by erroneous external markings (as JI Exh. 8 as-
serts) would be more difficult and time-consuming. If the gap in the
tubing were not sufficient, the weld would likely crack and be immedi-
ately detected and repaired. Further, because the purpose of the gap is
to facilitate proper welding, once a weld is completed and found accept-
able, the size of the gap is no longer significant. LP&L’s Responses to
Specific Allegations at 45-47. We need only repeat that Mercury’s work
has been extensively reinspected with favorable results. See p. 25, supra.

o. Joint Intervenors argue, in charges A(1)(m) (in part), A(9)(a),
A(9)(b), and A(9)(c), that LP&L failed to establish and follow proce-
dures (including the improper use of unqualified personnel) to control
the handling, storage, cleaning, and maintenance of electrical equip-
ment, valves, etc. They mention, in particular, two 1981 incidents of
flood damage to electrical equipment and suggest that it may not have
been reinspected and retested. These charges are based on allegations in
a former worker’s statement. See JI Exh. 8 at 3-4, 8-9.40

LP&L states in response that there were two flooding incidents in
October 1981. One was in a nonsafety-related area (the Turbine Build-
ing) and resulted in no damage to safety-related equipment. The other
was in the Reactor Auxiliary Building and was caused by the failure of a
valve to operate during pneumatic testing — not by unqualified workers.
The emergency diesel generator control panels incurred substantial
damage and consequently were completely replaced. This incident was
documented and resolved, to the NRC staff’s satisfaction, through the
NCR system. LP&L’s Responses to Specific Allegations at 47-48.

Speaking more generally to the charges, LP&L explains the care and
maintenance procedures for equipment employed during the construc-
tion phase. Valves are not ordinarily stroked during this period because

40 We note that there are some inconsistencies between JI Exh. 8 and Joint Intervenors’ actual charges.
For example, the affidavit refers to flood damage in 1982, rather than 1981. See JI Exh. 8at8.
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dust and construction debris could damage them. As part of the startup
process, however, all valves are tested, the results are documented, and
repairs are made. These procedures were audited and, despite minor
deficiencies, found adequate. /d. at 48-49. LP&L also explains its proce-
dures for hiring, training, supervising, and testing maintenance workers.
It points out that some maintenance positions require no prior experi-
ence. Thus, the use of former cab drivers and bartenders, as alleged,
would not be improper for some work. /d. at 14-15.

p. In part D(1) of their motion to reopen, Joint Intervenors complain
that LP&L’s corrective action for Issue 5 in the Eisenhut Letter —
“Yendor Documentation - Conditional Releases” — is not adequate.
See JI Exh. 9, Enclosure at 4-5. In their view, this issue concerns the
lack of visual inspection of safety-related equipment by either vendor or
site personnel at the time of receipt; i.e., documentation was checked,
but not the quality of the equipment or workmanship. LP&L’s sample
review of vendor documentation, according to Joint Intervenors, cannot
substitute for visual inspection. Joint Intervenors’ Motion at 36-37. See
JI Exh. 10 at 136-38.

As LP&L points out, Joint Intervenors misunderstand the concern
raised by the staff in Issue 5. See LP&L’s Responses to Specific Allega-
tions at 80-81. The staff had found certain deficiencies in the handling of
conditional certifications of equipment supplied by Combustion Engi-
neering (the vendor of the nuclear steam supply system for Waterford)
— namely, QA documents (as-built drawings, material certifications,
and fabrication plans) apparently missing since 1976. The stafl consid-
ered this documentation deficiency safety-significant because problems
with vendor QA records could affect installed safety-related equipment.
The staff therefore directed LP&L to review its records to determine if
such conditional certifications were identified and resolved. JI Exh. 9,
Enclosure at 4-5. Thus, this issue has nothing to do with visual inspec-
tion of equipment at the time of receipt; rather, it is essentially another
missing records problem.

In any event, LP&L has responded adequately to the matter raised by
Issue 5. In its submission to the staff, LP&L acknowledged that some
conditional certifications from Combustion Engineering were not formal-
ly tracked, but this was because the conditional nature of the certification
was thought to reflect incompleted purchase orders, rather than hard-
ware or software deficiencies. LP&L re-reviewed the records associated
with Combustion Engineering material and equipment, as well as those
of other manufacturers, and found no matters that would adversely
affect plant safety. In addition, LP&L has taken steps to assure that
conditional certifications will be formally tracked in the future, and it
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has made a commitment to review all Combustion Engineering condi-
tional certifications to determine if the conditions noted could affect the
operability of the equipment. LP&L Exh. 16 at 5-1 to 5-3. The staff as
well reviewed a sufficient sample of purchase orders and Material Re-
ceiving Inspection Reports. It concluded that LP&L’s identification of,
and corrective action taken on, the conditional releases of equipment
satisfactorily resolved any concerns about vendor-supplied safety-related
equipment. SSER-9, Appendix J at 27-28.

q. Charges A(4)(b) and A(8)(c) and part E of Joint Intervenors’
Motion (at 39-44) all concern the concrete basemat on which the Water-
ford facility rests and the backfill surrounding it. We previously ad-
dressed this matter at length in three decisions — ALAB-753, 18 NRC
at 1324-29, ALAB-786, 20 NRC at 1090-95, and, most recently, ALAB-
803, 21 NRC at 578-86, where we concluded that “no significant safety
issue exists as to the basemat.”#! Joint Intervenors raise no basemat-
related arguments in the instant motion to reopen that we have not al-
ready considered. Indeed, many of the exhibits on which they rely are
rather familiar documents (e.g., JI Exhs. 41, 59, 60, 61, 62), and others
are illegible and unintelligible or provide no support for the argument
that LP&L has failed to identify, analyze, and correct problems connect-
ed with the basemat (e.g., JI Exhs. 37, 38, 40, 56). We remain con-
vinced of the adequacy of the basemat and reiterate that “any QA prob-
lems associated with [it] have been satisfactorily resolved.” ALAB-803,
21 NRC at 586 n.21.

3. A number of other QA charges in Joint Intervenors’ contention A
still remain. But although we have considered each individually, they
are so devoid of merit for one or more “generic” reasons that no lengthy
discussion of them is warranted. See San Luis Obispo Mothers for Peace,
751 F.2d at 1320-21.

In some cases, the exhibits on which Joint Intervenors rely are simply
of no probative value because they are illegible, unintelligible, or undat-
ed, or they fail to identify their source.4? Joint Intervenors also rely on
certain large documents but fail to cite to the specific pages or portions
assertedly pertinent to the charge, likewise making them of no value.
See ALAB-801, 21 NRC at 483-84, See also p. 54, infra.® As noted ear-
lier, some charges and their corresponding exhibits are years old, yet
Joint Intervenors make no attempt to establish that the alleged QA defi-

41 No party petitioned the Commission for review of any of these decisions.
42 See charges A(1)(e), A(1)(k), A(2)(a), A(Q)(b), A(2)(c), AB)(c), A(8)(b), A(10)(h).
43 See charges A(I)(a) (D), A(1)(a) Gii), A(1)(a) Ciii).
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ciencies have not been remedied and thus continue to the present.4* In
other cases, the exhibits have no apparent relation to the specific
charge, or the particular nature of the QA problem alleged is neither evi-
dent nor explained in the motion.*5 Finally, Joint Intervenors at times
rely on documents that, in fact, refute the corresponding charge or, at
best, provide no support for it.#¢ Thus, Joint Intervenors have failed to
supply, for these charges, the “ ‘relevant, material, and reliable’ ” evi-
dence required to support a motion to reopen. Diablo Canyon, ALAB-
775, 19 NRC at 1366-67.

4. The extensive record compiled in connection with Joint Interve-
nors’ motion to reopen unequivocally demonstrates that a quality assur-
ance breakdown did, in fact, occur in the LP&L-Ebasco-Mercury chain.
The breakdown was due in large measure to LP&L’s inadequate staffing
and a cumbersome NCR system, which in turn created problems in
implementation of the QA auditing program and difficulties in trending
deficiencies. SSER-7 (allegation A-48) and the Eisenhut Letter docu-
ment these problems., See SSER-7, Appendix J at 96-100; JI Exh. 9.
Some of these problems also prevented LP&L from initially acting as
promptly as it should have, when various QA problems began to crop up
during the major period of plant construction.

On the other hand, the more serious QA lapses (e.g., in the inspector
qualification area) involved the work of primarily one subcontractor —
Mercury. To be sure, the work of other subcontractors was not without
irregularities; but they were shown to be largely isolated instances and
typical of problems found at other nuclear plants under construction. See
Staff Response to ALAB-801, Harrison Affidavit at 10.47 No serious
hardware or system defects were discovered in any of the work, despite

44 See charges A(1)(a)(i), A(1)(a)(i), A(D@), A, AQ)(a), AB)(bD), A, A4 (a),
A(5)(a), A(S)(c), A(T)(b), A(10)(d), A(11)(a), A(11)(b), AC11)(d).

45(Se¢;(c;mrgcs AD, A, AB)(c), A(d)(a), A(4)(c), A(4)(d), A(S)(c), A(11)(a), A(11)(b),
A1) (o).

46 See charges A(1)(e), A(1) (D), A(3)(a), A(3)(b), A(3)(d), A(3) (D), A(5)(a), A(10)(d).

47 Joint Intervenors argue that a May 1984 draft of SSER-7 (allegation A-48) shows that there was a
“complete” breakdown of *all QA functions.” Joint Intervenors® Response to ALAB-801 at 3 & n.1.
We disagree. In the first place, a draft is just that — a working document. It is entirely reasonable that a
document like SSER-7 would go through several revisions before it appears in final form and presumably
reflects the actual, intended position of the preparer(s). In the absence of a legitimate reason 1o doubt
that SSER-7, as published, represents the staff’s position — and Joint Intervenors have supplied none —
the draft is not a particularly useful item on which to rely. See Staff Response to ALAB-801, Crutchfield
Affidavit at 4-5, This is true whether the draft document is a technical or investigatory report, a litigant’s
brief, or a judge’s decision.

Second, the specific portion of the draft Joint Intervenors have called to our attention is entitled “As-
sessment of Allegation.” Read in context, it does not represent the staff’s findings, evaluation, or con-
clusions — which are set forth in subsequent portions of the discussion of allegation A-48. Further, we
do not find the differences between the draft and the final version of SSER-7 so compelling. Both tell us
what we already know from the substantial additional information available: there was a QA breakdown
in the LP&L-Ebasco-Mercury chain.
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an extensive reinspection and document review effort. Indeed, the QA
documentation — originally suffering from numerous infirmities itself
— is now materially complete and reflects the as-built condition of the
facility. In short, the problems that existed either have been corrected or
are without significance insofar as the safe operation of the plant is con-
cerned. See Callaway, ALAB-740, 18 NRC at 346.

Moreover, LP&L’s QA program has shown considerable improvement
in the last two years. LP&L’s management responded convincingly to
the several NRC inspections and investigations into its QA program
during this time; its submissions in response to the Eisenhut Letter
(and the actual work they represent) are impressive. Further, LP&L has
incorporated the lessons it has learned from its past quality assurance
failures into what appears to be an effective QA program for future oper-
ation, so as to prevent a recurrence of the deficiencies revealed in this
record.

“Thus, the questions we posed in ALAB-801, 21 NRC at 486-87, have
been fully and satisfactorily answered. See generally Staff Response to
ALAB-801, Harrison Affidavit at 15-45., The record shows that no
safety-related construction errors remain uncorrected, and the break-
down in LP&L’s QA procedures has not been shown to be complete,
systemic, or so pervasive as to raise legitimate doubt about the safe oper-
ation of the plant. See Diablo Canyon, ALAB-756, 18 NRC at 1344-45,
Reasonable assurance that the plant can be operated safely exists, and,
hence, there is no ground for reopening on Joint Intervenors’ contention
A_48

48 The staff recently informed us and the parties of its proposed $130,000 civil penalty against LP&L for
various failures in 13 areas of its construction QA program. Board Notification No. 85-062 (June 4,
1985). The stalf considers the violations to be Severity Level IIl — Level I being the most serious and
Level V the least serious from a safety standpoint. See 10 C.F.R. Part 2, Appendix C, Supplement II.
The Notice of Violation and accompanying letter request an extensive response (which may incorporate
by reference previous submittals) from LP&L within 60 days.

The request for more information from LP&L and some of the language in the stafl’s letter and
Notice are somewhat curious in light of the staff’s recent strong endorsement, in filings before us, of
both LP&L’s corrective actions and its operational QA program. Nonetheless, the issues raised by the
Notice of Violation are all derived from SSER-7, SSER-9, and various earlier inspection reports; nothing
new is presented or revealed. Indeed, the proposed civil penalty appears to be simply the culmination of
the stafl’s various inspection efforts over the last few years and was suggested in several reports. See,
e.g., SSER-7, Appendix J at 15; SSER-9, Appendix J at 5; JI Exh. 5, Appendix B; JI Exh. 23 at B-1 to
B-2. Thus, we fully expected that some enforcement activity (including the imposition of a punitive
monetary fine) was likely to result from the deficiencies the staff identified in LP&L’s construction QA
program. In other words, even if the full amount of the proposed penalty is ultimately exacted, neither
it nor the events on which it is based would alter the outcome of our ruling here.
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B. Management Character and Competence

The second proposed contention on which Joint Intervenors seek
reopening states:

LP&L does not have the necessary character and competence to operate Waterford
3 in accordance with all NRC requirements and in a manner which protects the
public health and safety. Therefore, the Commission cannot make the findings re-
quired by 10 CFR 50.57(a) needed to issue a license to operate Waterford 3.

Joint Intervenors’ Motion at 15. Joint Intervenors argue that LP&L’s
lack of character and competence is demonstrated in essentially six
ways: (1) pending investigations by the NRC’s Office of Investigations
into allegations of falsification of records and harassment of QA/QC per-
sonnel at the site; (2) misstatements and misleading statements by
LP&L to the Securities and Exchange Commission (SEC) about the
status and schedule of the plant; (3) inaccurate and misleading state-
ments by LP&L in an April 27, 1984, letter to the NRC staff; (4)
LP&L’s historical failure to comply with NRC regulations and to correct
noncompliances adequately; (5) LP&L’s failure to upgrade its staff, and
(6) LP&L’s failure to ensure the competence of Ebasco site manage-
ment.

Again, in considering Joint Intervenors’ claims, we have focused on
whether these charges raise a significant safety issue. We conclude that
charges B(2) through B(6) do not, either individually or collectively.
Thus, there is no justification for reopening the record on these grounds
to explore LP&L’s character and competence at an adjudicatory hearing.
As for charge B(1), however, the state of the record does not permit us
to make a judgment one way or the other. The unusual problems pre-
sented by this charge compel us to leave the matter for the Commis-
sion’s resolution.

1. Joint Intervenors’ first ground for challenging LP&L’s character
and competence is the pendency of several OI investigations into alleged
records falsification and harassment of QA personnel.®® They provide a

49 In charge A(1){(g), Joint Intervenors claim that LP&L took retaliatory action against QA personnel
who adhered strictly 1o QA procedures. They rely on JI Exh. 12, an affidavit from an anonymous former
QA engineer at the plant, who avers that he was terminated from his position for voicing concerns about
quality assurance. The stafl initially advised us only that Ol was “reviewing issues in this area.,” NRC
StafT"s Response, Crutchfield Affidavit, Attachment 1 (Matrix) at 1. Because of the lack of specificity in
the publicly available version of the affidavit (see note 8, supra), Ol cannot state whether this particular
allegation is encompassed within the matters it is investigating in connection with the Waterford facility.
Ol acknowledged, however (in a letter it made public), that one of those investigations “addresses the
issue of the alleged harassment and intimidation of QA/QC personnel.” Letter to Appeal Board from
B. B. Hayes (April 12, 1985) at 1. We have therefore grouped charges A(1)(g) and B(1) together for
the purpose of our discussion here.
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transcript of a July 13, 1984, meeting between staff and OI personnel
and officers of LP&L. The purpose of that meeting was to discuss
LP&L’s program plan for responding to the 23 issues raised in the Eisen-
hut Letter, and the credibility of the LP&L personnel responsible for im-
plementing that plan. See JI Exh. 46, Tr. 3. Relying on an article from
the Wall Street Journal, Joint Intervenors claim that Ol is ready to refer
“over four cases” to the Department of Justice (DOJ) for criminal
prosecution. Joint Intervenors’ Motion at 15; JI Exh. 45.

LP&L replies that an OI investigation is conducted to determine if a
problem exists. Thus, the validity of any allegation that prompted an in-
vestigation is indeterminate until an investigatory finding is made. With-
out knowing any of the details of the investigations, LP&L is unable to
respond more specifically. It strongly asserts, however, that its manage-
ment has demonstrated the commitment, sincerity, and involvement
necessary to operate Waterford in a safe manner. Applicant’s Answer,
stpra note 11, at 23-24.

Because of the dearth of publicly available information concerning
OI's investigations (see, e.g., SSER-7, Appendix J at 15), we solicited
more details directly from OI. Order of December 19, 1984 (unpub-
lished). Recognizing OI’s likely desire to keep sensitive investigative
material confidential, however, we invoked the Commission’s special
policy for handling the inevitable conflicts that arise when investigations
are conducted in areas with potential relevance to a pending adjudication.
See 49 Fed. Reg. 36,032 (1984). Under this policy, our subsequent com-
munications with Ol have been on an ex parte, in camera basis. See
Notices of March 22, May 2, and June 4, 1985 (unpublished).

Unfortunately, those communications have not been fully productive.
We solicited specific information from OI, in both written and oral form
— the kind of specific information we need “to determine the relevance
of material to [this] adjudication, and whether that information must be
disclosed to the parties.” 49 Fed. Reg. at 36,033. Despite our efforts,
complete, usable information has not been forthcoming. Some of the in-
formation does not yet exist; i.e., although the investigations were
begun in 1983 or 1984, most are not yet complete, and they will not be
until late summer at the earliest. Further, Ol is generally reluctant to
provide anyone with information that it considers incomplete. In addi-
tion, the OI personnel who responded to our requests did not have first-
hand knowledge of the subjects of our inquiry, or they were not ade-

50 Joint Intervenors recognize that we are bound by the Commission’s policy, but formally note their ob-
jection to, and seek to participate in, such briefings pursuant to a protective order. Joint Intervenors’ Re-
sponse to ALAB-80] at 11-12,
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quately prepared; i.e., neither were they the actual investigators who
conducted the interviews, nor had they read the notes or transcriptions
of the interviews.s!

To remedy this information gap — where it was apparent that informa-
tion on a particular subject did indeed exist but Ol was unable to describe
or to summarize it for us — we took the unusual step of reviewing some
of the investigative documents ourselves, in the NRC Regional Office
where they are located. Nothing we have seen gives us cause for signifi-
cant concern about the integrity of LP&L’s management.52 On the other
hand, we cannot rule out all possible grounds for Joint Intervenors’
charges. But OI’s position is that, until its investigation is truly complete
(which may include consultation with DOJ), it opposes the release of in-
formation to the parties, even under a protective order. If the informa-
tion is not available to the parties, however, we cannot rely on it in
making our decision. /bid. Simply stated, we have no expectation of get-
ting adequate information from OI, which we can share with the parties
and on which we can rely in making a decision, within a reasonable, defi-
nite period of time. In this circumstance, neither a denial nor a grant of
the motion to reopen would be sustainable or fair. Thus, we are at an
impasse. -—

Only the Commission, it would appear, can obtain full access to the in-
formation discovered by Ol and thus determine its relevance to Joint In-
tervenors’ motion. And, under the Policy Statement, only the Commis-
sion can decide if and when that information is to be released to the par-
ties. See id. at 36,034. Our experience here convinces us that there is a
fundamental and philosophical conflict between the mission and duties
of OI and those of the adjudicatory boards.s* The Commission alone is
in the position to resolve this conflict. We thus have no real option but
to leave this matter for the Commission to resolve.5

51 These circumstances are no doubt attributable to the limited resources of, and many demands made
on, OL
52 We have been scrupulous in the protection of the information Ol has provided us. We do not feel con-
strained, however, from “revealing” the following. There is no basis for Joint Intervenors’ claim that
over four cases have been referred to DOJ. Ol has advised us that it has referred only one case so far,
and DOJ declined to prosecute. Letter to Appeal Board from B. B. Hayes, supra note 49. A number of
cases involve allegations of QA records falsification and harassment and intimidation. See note 49,
supra. Some of them, however, appear 10 be isolated or anecdotal examples of QA problems already and
fully addressed elsewhere. Several cases have been closed, with findings that do not reflect adversely on
LP&L.
53 A licensing board recently experienced similar difficulties. See Long Island Lighting Co. (Shorcham
Nuclear Power Station, Unit 1), LBP-85-18, 21 NRC 1637, 1643-44 (1985).
54 We believe it would be futile to pursue the further procedures outlined in the Policy Statement, 49
Fed. Reg. at 36,034. Those measures focus on disclosure to the parties. We are not even at that point
yet; the problem here is disclosure to this Board of possibly relevant information, within a reasonable
time period. We have attempted to obtain information from OI since February 1984. Our efforts have
(Continued)
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2. Joint Intervenors assert that “LP&L has made a significant
number of misstatements and misleading statements in financial state-
ments submitted to the [SEC] about the status and schedule of the
Waterford project.” Joint Intervenors’ Motion at 16. They cite seven in-
stances, during February-July 1984, in which LP&L made these state-
ments.5S According to Joint Intervenors, LP&L’s estimated time of re-
ceipt of an operating license in these documents was disingenuous,
given that the NRC staff had already informed LP&L that alleged con-
struction QA deficiencies would have to be resolved before license is-
suance. And, in their view, LP&L’s misleading statements to the SEC
show “its lack of honesty with regulatory bodies” and inability to be
trusted with regard to statements about the safety of Waterford. Id. at 21,

We do not and cannot properly decide if LP&L’s filings with the SEC
and related issuances to stockholders are “misleading™ for the purposes
of the securities laws. But neither do we disclaim entirely any interest in
how LP&L portrays its dealings with the NRC in public documents — as
did the staff in its submission stricken in ALAB-801. See NRC Staff’s
Response, Crutchfield Affidavit at 4. For, if LP&L’s statements to the
SEC and stockholders were to be so at odds with the facts as we know
them, there would be room for legitimate concern, and possibly further
inquiry, about LP&L’s honesty with the NRC. The NRC’s dependence
on a licensee for accurate and timely information about its facility makes
candor an especially important element of management character. See
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
ALAB-772, 19 NRC 1193, 1208 (1984), rev'd in part on other grounds,
CLI-85-2, 21 NRC 282 (1985). See also id., CLI-85-9, 21 NRC 1118,
1136-37 (1985); South Texas, 21 NRC at 371 (nexus of particular charac-
ter trait to particular performance standards contemplated by Atomic
Energy Act and NRC regulations is required).

We have scrutinized each of the seven statements cited by Joint Inter-
venors. To be sure, the drafters of the statements chose their words care-

been largely unsuccessful: what we have learned has come only after considerable prodding on our
part. Further, the last two years of this proceeding have been characterized by extreme, albeit often un-
avoidable, delays. We are not willing to incur further delay in the disposition of Joint Intervenors®
motion while Ol completes its work. In this decision, we rule on all other matters before us. We believe
it is both logical and more efficient for the Commission to address this remaining, unique matter in the
context of its consideration of our opinion here.

55 (1) LP&L 1983 Annual Report (February 23, 1984) — JI Exh. 47; (2) SEC Form 10-K (for fiscal
year ended December 31, 1983; filed March 30, 1984) — JI Exh. 48; (3) Preliminary Prospectus (May
25, 1984) — LP&L Exh. 10, (4) Prospectus (filed June 7, 1984) — JI Exh. 50; (5) Amendment to
Registration Statement (July 24, 1984) — LP&L Exh. 11; (6) Middle South Utilities, Inc. (the parent of
LP&L), Memorandum to Members of the Financial Community (July 30, 1984) — JI Exh. 51A; (7)
Middle South Utilities, Inc., Report to Stockholders (July 1984) - JI Exh. 52.
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fully, including appropriate qualifying words and phrases, as necessary.5
As events developed and the NRC'’s inspection efforts intensified, the
language in the statements was modified on the basis of the best infor-
mation available at the time.’” The statements indeed reflect an attitude
of optimism, but it is sufficiently tempered by reality. They also show
LP&L’s confidence in its Waterford facility — a view naturally expected
from the management of an organization. But we cannot conclude, as
Joint Intervenors urge, that the statements are either misleading or inac-
curate, so as to cast serious doubt on LP&L’s willingness and ability to
deal honestly with the NRC.

3. Joint Intervenors allege that LP&L made inaccurate and mislead-
ing statements to the NRC as well in an April 27, 1984, letter. Joint In-
tervenors’ Motion at 21-26. This letter was LP&L’s formal response to
an April 2, 1984, letter, in which the staff set forth some 39 allegations
of improper construction practices at Waterford. See JI Exhs. 54 and 53.
Joint Intervenors claim five of LP&L’s 39 responses were “false state-
ments.” Joint Intervenors’ Motion at 21-26.

Joint Intervenors’ arguments are without merit. As “proof” of the
falsity of LP&L’s April 27 response, Joint Intervenors rely on several

56 For example, LP&L’s 1983 Annual Report states that “[s/ubject to the timely issuance of the neces-
sary license by the [NRCI, fuel is scheduled to be loaded into the reactor during the second quarter of
1984, and commercial operation is anticipated by the end of 1984.” JI Exh. 47 at 3 (emphasis added).
The 10-K statement explicitly notes that, although LP&L *‘currently expects to receive an operating
license from the NRC in April 1984, the opposition of “anti-nuclear groups” can result in “regulatory
delays.” The statement goes on to set forth the estimated additional financing charges that would be in-
curred were such delay to occur — again explicitly acknowledging that possibility. JI Exh. 48 at 6. Virtu-
ally identical language appears in the May 1984 Preliminary Prospectus, June 1984 Prospectus, and July
1984 Registration Statement amendment. See LP&L Exh. 10 at 5; JI Exh. 50 at 5; LP&L Exh. 11 at 5.
571n the Preliminary Prospectus, LP&L no longer states when it expects to receive a license; rather, it
“anticipates that Waterford 3 will be ready for fuel loading in late May 1984.” LP&L Exh. 10 at §
(emphasis added). The Prospectus filed on June 7 states that LP&L “believes™ the plant is ready for
fuel loading. JI Exh. 50 at 5. Six weeks later, the amendment to the Registration Statement discusses
the June 13, 1984, Eisenhut Letter. It notes that the NRC required these issues to be resolved before
licensing, that LP&L had submitted a program plan for resolution of the issues, and that it was involved
in continuing discussions with the staff on these matters. It also mentions commencement of a program
of ultrasonic testing of the basemat “for the purpose of providing final assurances™ of the mat’s structur-
al integrity. The statement cautions that license issuance “should not be expected before possibly late
August or September 1984.” LP&L Exh. 11 at 5. The Middle South memorandum to the financial com-
munity, issued one week later, reflects an upbeat attitude but is also consistent with LP&L’s SEC filings.
See JI Exh. S1A.

Joint Intervenors argue that LP&L essentially knew that its problems were more significant than its fil-
ings reflected. But in support of this, they repeatedly rely on documents that were prepared or events
that occurred after the issuance of the particular statements in question or the time period they were in-
tended to cover. For instance, LP&L’s 10-K filing expressly covered the year ending December 31,
1983, and it was filed March 30, 1984. See JI Exh. 48. Yet Joint Intervenors rely on a letter from the
NRC to LP&L — dated April 2, 1984, and requesting additional information on 39 issues — as an indica-
tion that LP&L’s 10-K statement of an expectation of license issuance in April 1984 was misleading.
Joint Intervenors’ reliance is all the more misplaced in view of the stafT’s request for the additional infor-
mation by April 18, “[iln order to maintain the scheduled licensing decision date of late April or early
May.” JI Exh. 53.
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NRC-generated documents, which identify certain problems in LP&L’s
construction QA program.’® These documents, however, were not even
in existence at the time of the April 27 letter.5® More important, the 39
allegations in the staff’s letter — described as having been “received
over the last several months” — were broad and unspecific. See JI Exh.
53.% Further, LP&L had a limited time in which to respond to the staff
(less than a month). It is thus not surprising that LP&L’s response was
lacking in detail.

It is also clear from the staff’s letter that the review of the QA allega-
tions was then at a relatively early stage and was expected to continue
for some time. See ibid. Consequently, there is no indication that the
staff either viewed LP&L’s April 27 reply as the final word on the mat-
ters set out in the stafl’s letter, or was misled by it. Indeed, this was the
first of several exchanges of correspondence, with each round becoming
more focused on particular, asserted construction or QA deficiencies.

58 See Eisenhut Letter (June 13, 1984) — JI Exh. 9; Waterford Task Force Inspection Report No.
50-382/84-34 (July 20, 1984) — J1 Exh. 5; Robert E. Philleo, “Evaluation of Concrete Construction Ad-
equacy in the Basemat™ (May 18, 1984), anached to NRC Stafl’s Motion for Additional Extension of
Time (June 14, 1984) — JI Exh. 41; CAT Inspection Report No. 50-382/84.07 (May 14, 1984) — JI
Exh. 23; viewgraphs from stafl meeting with LP&L (August 17, 1984) — JI Exh. 56.

Joint Intervenors also rely on an affidavit from their counsel, dated September 24, 1984 (JI Exh. 55).
The purpose of the affidavit is not clear, other than to show that certain documents were lost during part
of 1983 and 1984 — a fact no one disputes. The affidavit refers 1o the findings of George Hill, the
former head of a document review team at Waterford. Any views held by Mr. Hill, however, should
have been submitted in an afTidavit by Aim, not Joint Intervenors’ counsel, Diablo Canyon, ALAB-775,
19 NRC at 1367 n.18,

59 The only matter cited by Joint Intervenors that predates the April 27 letier is NCR W3-7549 (Febru-
ary 1, 1984). Joint Intervenors state that this NCR recorded many of the same problems identified by
the staff in Item (11) of the April 2 letter (i.e., extra supports for instrumentation cabinets were alleg-
edly made from materials with no heat numbers, completed by uncertified welders, and examined by un-
certified inspectors). See Joint Intervenors’ Motion at 25-26. Joint Intervenors thus suggest that LP&L
did not respond entirely truthfully when it described this allegation, in its April 27 letter, as **[plartially
valid.” See J1 Exh. 54, Attachment, Item (11). LP&L agrees that the NCR and Item (11) concern es-
sentially the same thing, but states that the “disposition of the NCR at the time was the same as in the
April submittal.” It subsequently supplemented the NCR, and the matter was closed as part of SSER-9/
Issue 9. LP&L's Responses to Specific Allegations at 71.

60 The five items of concern here to Joint Intervenors demonstrate the unparticularized nature of the
allegations in the staff"s April 2 letter:

1. It has been alleged that civil/structural and piping QC inspectors were not certified in accord-
ance with the appropriate requirements.

6. It has been alleged that basemat concrete was not placed in accordance with the ACI [Ameri-
can Concrete Institute] Codes.

7. It has been alleged that a complete (100%) review of all concrete placement packages was not
performed thoroughly in that all NCR’s, Nasty Grams, EDN’s and letters were not included
in the review.

11. It has been alleged that the extra supports for instrumentation cabinets covered by an FCR
that were mounted on gratings inside containment were fabricated with materials for which
there is no heat numbers traceability by uncertified welders and examined by uncertified
inspectors [sic].

21.b. It has been alleged that « + « [w]elders and QC weld inspectors were not adequately qualified.
JI Exh. 53, Enclosure. The subjects raised by these allegations are addressed above in our discussion of
Joint Intervenors’ contention A and in our decisions concerning the basemat, ALAB-753, ALAB-786,
and ALAB-803.
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Nor is there any evidence that LP&L did not supply the best answers
possible in the circumstances at that time. Much closer review of more
specific allegations by LP&L later, at the staff’s urging, did bring to light
correspondingly more accurate (and sometimes less favorable to LP&L)
information than that provided in LP&L’s April 27 letter. But that fact
does not fairly raise “doubts about LP&L’s forthrightness and honesty
with the staff” in the April 27 letter. Joint Intervenors’ Motion at 25.
We therefore reject Joint Intervenors’ argument that this letter was
either inaccurate or misleading.

4. In further support of their challenge to LP&L’s management char-
acter and competence, Joint Intervenors allege that “LP&L historically
has failed to comply with NRC regulations and when cited by the NRC
has failed adequately to respond to correct noncompliances and prevent
their recurrence.” Joint Intervenors’ Motion at 26. They cite generally
to Issue 23 in the Eisenhut Letter, concerning the QA program break-
down between Ebasco and Mercury (see JI Exh. 9, Enclosure at 14),
and to five particular items listed in the CAT Report as matters LP&L
failed to correct despite its previous commitments to the NRC to do
so.5! In their supplementary comments, Joint Intervenors stress that
LP&L’s asserted failure to correct these QA problems, until after the
NRC'’s repeated urgings, shows a lack of initiative and absence of basic
managerial capabilities. Joint Intervenors’ Response to ALAB-801 at
13-14.

We agree with Joint Intervenors that it is undesirable for the NRC
routinely to be the principal stimulus in getting a licensee to correct pre-
viously identified deficiencies. The Commission must necessarily
depend heavily on a permittee or licensee to report important informa-
tion and to assume a role of at least partial self-policing. See p. 48,
supra. It is therefore essential that the motivation to discover, analyze,
and correct potentially safety-significant problems originate with plant
management.

We are unable to conclude here, however, that LP&L lacks either the
willingness or desire to correct deficiencies that could affect the safe op-
eration of the Waterford plant. With respect to Joint Intervenors’ reli-
ance on Issue 23 in the Eisenhut Letter, we have already discussed in
part ILLA, supra, the fact that a serious breakdown in a portion of

61 Although Joint Intervenors repeatedly refer to “Exhibit 24 as CAT Inspection Report No.
50-382/84-07, it is in fact their Exhibit 23. The five items concern (1) heating, ventilating, and air condi-
tioning and electrical raceway seismic supports, (2) as-built verification of pipe supports and whip re-
straints, (3) maintenance of safety-related motors, (4) structural steel welding by Peden Steel, and (5)
the clearance between piping and adjacent structures. See JI Exh. 23 at 11-4 10 1I-5, III-5 to 1II-9, II-13
to I1-15, 1V-10 1o IV-11, 1111 to 1.5, VIIL-5 to VIII-6.
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LP&L’s construction QA program indisputably occurred. Further, this
breakdown was, in part, a consequence of applicant’s failure to respond
fully to the 1982 Notice of Violation. But it is also true that LP&L’s QA
program first reported this situation. More important, the record shows
that significant matters have not gone uncorrected and the breakdown
was not so pervasive as to raise a legitimate concern about overall plant
safety. See pp. 43-44, supra.

Moreover, the five particular matters highlighted in the CAT Report
as remaining uncorrected despite previous citations from the agency
must be viewed in their proper perspective.s? In the first place, the CAT
Report itself notes that the underlying cause of these deficiencies was
LP&L’s “difficulties in implementing an effective in-process quality
assurance program.” JI Exh. 23 at A-1. Our conclusion that LP&L now
appears to have remedied that more fundamental problem (see pp.
43-44, supra) logically suggests that significant improvement in LP&L’s
corrective action program will follow. In fact, LP&L has already acted to
strengthen its “Licensing Commitment Tracking Program.” The staff
(including members of the CAT) has reviewed the revised program and
concludes that it is adequate and, if implemented adequately, “there
should be no future concern that NRC-identified problems will not be
corrected.” Staff Response to ALAB-801, Mullikin Affidavit at 4. More-
over, the five instances of uncorrected deficiencies identified in the
CAT Report and relied on by Joint Intervenors were the only such in-
stances found by the CAT. Ibid. The CAT did followup inspections as to
each and determined that all of its concerns were satisfactorily resolved,
despite some minor problems that were identified. /d. at 4-8.63

Thus, while LP&L did fail to correct certain deficiencies identified by
the NRC in earlier inspections, the record does not establish a pattern of
recalcitrance on the part of LP&L so as to suggest the continuance of a
historical trend. LP&L eventually — albeit at the staff’s urging — ad-
dressed and corrected the identified deficiencies. See LP&L’s Responses
to Specific Allegations at 77-78. But more important, it has acted to

621 addition to these five items, Joint Intervenors refer as well 10 Issue 16 in the Eisenhut Letter,
which concerns LP&L’s asserted failure to pursue vigorously surveys and exit interviews it conducted
with QA personnel in early 1984. Because this was not a matter previously identified by the NRC as
requiring corrective action, which LP&L failed to undertake, the relevance of Issue 16 1o Joint Interve-
nors’ specific argument here is unclear. Rather, Issue 16 seems more pertinent 10 LP&L’s responsibility
to identify possibly programmatic QA deficiencies. See pp. 26-27, supra. In any event, despite its earlier
criticism in the Eisenhut Letter, the staff now finds LP&L’s QA interview program — initially undertak-
en voluniarily — 10 be significantly improved and working well. SSER-9, Appendix J at 65-68; S1aff Re-
sponse to ALAB-801, Crutchfield Affidavit at 6-11. We have been given no cause to conclude otherwise.
63 For example, in one case, “a minor procedural violation” concerning documentation was discovered,
and “minor rework” of no safety significance was required on about one-ninth of the 3,600 pipe sup-
ports/restraints. StafT Response to ALAB-801, Mullikin Affidavit at 6,

52



assure better tracking of such matters in the future.® In these circum-
stances, we have no reasonable basis to doubt LP&L’s management
character or competence in this regard. See generally Diablo Canyon,
ALAB-775, 19 NRC at 1369-70.

5. Joint Intervenors separately raise another example of LP&L’s as-
serted failure to correct a problem identified previously by the NRC:
“LP&L failed to take necessary action to upgrade its staff after repeated
warnings by the NRC that its staffing was too low and affected the readi-
ness of the utility to begin operations.” Joint Intervenors’ Motion at
28.65 They rely on two NRC documents as support for this charge. One
is a memorandum, dated May 7, 1981, in which the NRC’s Division of
Human Factors Safety states that it could not complete an audit at the
site because the level of staffing and management readiness was so low
at that time. JI Exh. 57. The other is an August 4, 1981, memorandum
from a staff member to the Advisory Committee on Reactor Safeguards
(ACRS), comparing the organizational structure and stafl of several
plants. He observed that there was little commercial nuclear operating
experience at Waterford and that many plant and corporate support posi-
tions needed to be filled. JI Exh. 58 at 3,

Joint Intervenors’ exhibits, however, do not tell the whole story.
They offer only a snapshot glimpse of the status of the plant’s operations
staff in mid-1981, without providing any relevant developments since
then. To begin with, the NRC’s appraisal of the operating staff level at
Waterford in 1981 was made on the basis of LP&L’s “overly optimistic,”
then-scheduled fuel load date of October 1982, Staff Response to ALAB-
801, Constable Affidavit at 12-13. More significant, however, is the fact
that, after being advised of the NRC’s concerns, LP&L quickly acted to
alleviate them. By December 1981, the staff found that LP&L had al-
ready “taken positive steps to significantly improve its organization.” Id.
at 13. These changes, including substantial increases in experienced per-
sonnel, were implemented from January 1982 to December 1984, /d. at
14. In March 1982, the ACRS, as well, was able to report that, contrary
to its concern seven months earlier, LP&L’s organization and staffing
would be adequate to operate Waterford in a safe manner by the then-
projected fuel load date of January 1983. LP&L Exh. 15. The staff con-
tinued to monitor LP&L’s progress in this regard up to the time LP&L

641t is entirely appropriate that we consider an applicant’s successful remedial efforts in connection with
claims that it lacks the necessary character and competence to operate a plant safely. See South Texas, 21
NRC at 371-74. Not to do so would have the undesirable effect of discouraging applicants and licensees
from promptly undertaking such corrective measures.

65 At pp. 20-21, supra, we have discussed Joint Intervenors® related charge in connection with contention
A —i.e., A(1)(b) — that LP&L failed to maintain adequate staffing for its QA program during construc-
tion of the plant.
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was actually ready (and later authorized) to load fuel and to operate at
low power. It concluded in December 1984, and still maintains, that
LP&L has adequately upgraded its staff. Staff Response to ALAB-801,
Constable Affidavit at 15-16. Its operational QA staffing levels, in partic-
ular, now compare favorably to those of other plants. /d., Harrison Af-
fidavit at 54-55.

Joint Intervenors have thus failed to show that LP&L did not address
a significant matter brought to its attention by the NRC. Indeed, the
record shows that LP&L responded promptly to the Commission’s ex-
pressed concerns that the plant might not be staffed adequately, in
terms of both manpower and experience, by the time of fuel load. A
skilled workforce cannot be hired overnight. Given that inherent con-
straint, LP&L actively recruited personnel and steadily increased its op-
erations staff in the three years since the NRC first brought the matter
to its attention. No more could reasonably be expected from LP&L’s
management,

6. Joint Intervenors’ last argument in support of its claim that LP&L
lacks the character and competence to operate Waterford safely concerns
Ebasco’s site management. Joint Intervenors rely on the fact that, in
May 1983, Ebasco assigned Robert Marshall, a former Kaiser Construc-
tion superintendent at the Zimmer nuclear plant in Ohio, to Waterford
as site manager. They refer to some ten QA problems allegedly associat-
ed with Mr. Marshall and discussed in a November 1981 NRC inspection
report on the Zimmer facility. Joint Intervenors’ Motion at 29-32. Joint
Intervenors thus suggest that, in permitting Mr. Marshall to serve at
Waterford, “LP&L failed to ensure that Ebasco site management was
competent, trustworthy, and dedicated to quality principles ....” Id. at
29.

Joint Intervenors have not provided any documentary support for
their allegation — specifically, neither the Zimmer inspection report on
which they so heavily rely, nor even any page citations to it. At a mini-
mum, Joint Intervenors were obliged to direct our attention to the
specific portions of the report that ostensibly support their serious
charges against Mr. Marshall. Their having failed to do so, we are not ob-
liged to do Joint Intervenors’ research for them. See ALAB-801, 21
NRC at 483-84; Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-804, 21 NRC 587, 592 & n.6 (1985).¢6

66 This is particularly true here because the Zimmer inspection report in question is about 420 pages
long (including exhibits) and our copies are all on microfiche, making review of the report extremely
difficult. (Due to space limitations, readily available copies of older NRC inspection records are now
retained only on microfiche. Moreover, the Zimmer construction permit has been revoked and the
operating license proceeding terminated. See Cincinnati Gas & Electric Co., Docket No. 50-358, Order
Revoking Construction Permit (May 16, 1985).)
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More important, Joint Intervenors fail to link Mr. Marshall’s brief
tenure at Waterford to any particular problem at that site. They allege
that “[alfter NRC complaints about Mr. Marshall circulated at Water-
ford, he was removed from his position and moved to Ebasco corporate
headquarters ...” but, as noted above, they neither cite to nor submit
any support whatsoever for this charge. See Joint Intervenors’ Motion
at 29 n.2, LP&L, on the other hand, strongly denies the allegation, as-
serting that Mr. Marshall was only temporarily assigned to Waterford to
complete the last phase of construction. When that was essentially ac-
complished by May 1984, “Ebasco requested that he be released to
assume his role as Vice President, Nuclear and Defense for Ebasco
Constructors in ... New Jersey.” LP&L’s Responses to Specific Allega-
tions at 76. Joint Intervenors have thus clearly failed to satisfy their
burden of showing that the employment of Robert Marshall at Waterford
raises significant questions about LP&L’s management competence and
integrity,

C. The Adequacy of the NRC Staff’s Inspections and
Investigations

Joint Intervenors’ third proposed contention states:

The NRC Staff’s special CAT inspection, Special Inquiry Team inspection, Task
Force inspection and Office of Investigation inquiry, and the corrective action,
including reinspection and rework, which the Staff has required of LP&L, are not
adequate to ensure that construction deficiencies of potential safety significance at
Waterford have been resolved and that LP&L will be able to operate Waterford 3 in
accordance with all regulatory requirements and to protect the public health and
safety.

Joint Intervenors’ Motion at 32. The contention reflects Joint Interve-
nors’ general dissatisfaction with the staff’s efforts at Waterford and its
treatment of the allegations addressed in SSER-7. Joint Intervenors are
similarly dissatisfied with LP&L’s response to the QA problems identi-
fied by, and of concern to, the staff, See id. at 32-36, 46a-49, 51-57.¢7
Insofar as Joint Intervenors seek to litigate the adequacy of the staff’s
work in connection with the Waterford facility, they propose a conten-

67 The structure of Joint Intervenors’ motion — organized around the proposed contentions — starts to
break down with contention C. Nonetheless, we attempt to address their arguments in the context
where they most logically seem to fit. The motion also contains two pages numbered “46;” we have
renumbered the second *“46a.”
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tion that is not litigable.*® “[IIn an operating license proceeding . .., the
applicant’s license application is in issue, not the adequacy of the staff’s
review of the application. An intervenor ... may not proceed on the
basis of allegations that the staff has somehow failed in its performance.”
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2), ALAB-728, 17 NRC 777, 807, review declined, CLI-83-32, 18
NRC 1309 (1983). This follows logically from the fact that it is the appli-
cant that ultimately bears the burden of proving its entitlement to the
privilege of an operating license. See Consumers Power Co. (Midland
Plant, Units 1 & 2), ALAB-315, 3 NRC 101, 103 (1976). Moreover, the
NRC’s adjudicatory boards are not empowered to direct the staff in the
conduct of its inspection and investigatory duties. Carolina Power and
Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4),
CLI-80-12, 11 NRC 514, 516-17 (1980). Absent such authority, it
would make little sense to litigate the adequacy of the staff’s independent
performance.

This is not to say, however, that the staff’s review — and, necessarily,
its adequacy — play no role at all in a licensing proceeding. They do
indeed, as is evident from this very case. In ALAB-801, for instance, we
explained why “thorough staff input” is essential to our resolution of
certain “important matters [raised by Joint Intervenors’ motion] that
could bear directly on plant safety.” 21 NRC at 482. See alsc ALAB-
786, 20 NRC at 1091 & n.7. We would be less than candid were we to
deny that the adjudicatory boards have traditionally found it useful and
desirable to rely on the staff’s expertise for an evaluation of contested
issues, especially technical ones. See, e.g., Florida Power and Light Co.
(St. Lucie Nuclear Power Plant, Unit No. 2), ALAB-553, 10 NRC 12,
14 n.7 (1979). See also South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1156
(1981), review declined, CLI-82-10, 15 NRC 1377 (1982). This is partic-
ularly true where, as here, the primary basis for the proposed conten-
tions is a series of findings that resulted from staff inspections and in-
vestigations. Thus, the staff’s review is a significant ingredient of NRC
licensing proceedings, even though its adequacy cannot be lmgaled per
se, as a contention.

68 To the extent that contention C challenges the adequacy of both the corrective actions required by
the staff and LP&L’s response — in general and with regard to specific allegations (e.g., NCRs) — we
have already addressed these matters in our discussion of contentions A and B. Qur determination that
neither of these proposed contentions raises a significant issue warranting reopening of the record (with
the exception of the matters relating to Ol investigations) necessarily required our consideration of the
adequacy of the corrective action for identified deficiencies.
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Because we have concluded that Joint Intervenors’ contention C, chal-
lenging the adequacy of the staff’s work at Waterford, does not raise a
litigable issue, we need not address any of the reopening criteria with
regard to this contention. Nevertheless, some comment on Joint Inter-
venors’ criticism of the staff is warranted. On the one hand, they char-
acterize the staff’s recent inspections in connection with the plant as
“unprecedented” and “comprehensive” and refer to the “increasingly
strict reinspection programs” imposed on LP&L by the staff. Joint Inter-
venors’ Motion at 32, 33, 46a. But on the other, Joint Intervenors are
quite critical of the staff”s efforts, particularly in comments directed at
staff work not yet completed by early November 1984, when Joint Inter-
venors filed this motion to reopen. See, e.g., id. at 52, 55-57.¢9

We believe that Joint Intervenors’ criticism of the staff is not de-
served. It undoubtedly could be fairly argued that greater NRC staff
oversight throughout the construction of Waterford might have prevent-
ed or lessened the QA problems that were later revealed. But once the
allegations began to mount, the staff devoted rather substantial
resources to assuring that the facility was constructed properly and will
operate safely. See Staff Response to ALAB-801, Constable Affidavit at
10-11; id., Constable Exh. 3, Attachment at 1.7 The staff’s efforts
included, where necessary, walkdowns and actual inspections of plant
systems, as well as extensive records reviews. See, e.g., id., Harrison Af-
fidavit at 36-38, 41-42. See also note 48, supra. Thus, even if contention
C were litigable, Joint Intervenors have failed to show here that the -
staff’s inspection efforts raise a significant safety issue.

As we have seen, many of Joint Intervenors’ charges concerning fail-
ures in LP&L’s construction QA program are substantiated by various
NRC inspection reports and other documents. But the thousands of
pages that make up the record for this one motion to reopen also show
that LP&L eventually acted to assure that all significant deficiencies

69 Joint Intervenors also fire other assorted and random shots at the staff. For example, they claim that
the staff has put many of the individuals who originally made allegations about the quality of construc-
tion at Waterford on the NRC’s payroll. Joint Intervenors suggest that this has compromised the alleg-
ers’ independence. Joint Intervenors’ Motion at 56. Joint Intervenors offer no corroboration whatsoever
for this charge. Moreover, the “continued independence” of the allegers is beside the point. What is im-
portant is whether there is any basis to the allegations as made and, if so, whether proper corrective
action has been taken.

701t is important to distinguish the stafl’s considerable inspection activity itself from its written presenta-
tions to us concerning that activity. Our rather harsh criticism of the staff in ALAB-801, 21 NRC at
482-87, was limited to the stafT’s failure, up to that point, to communicate effectively the reasons for its
conclusions. As is evident from principally our discussion in part II.A.l, supra, this problem has been
cured by the stafl’s supplementary filing in response to ALAB-801.
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were corrected. It is also clear from the record that, after extensive rein-
spection and document review efforts, only minor hardware problems
with no safety significance were discovered. The underlying causes of
the identified deficiencies have been addressed as well, and there is
therefore no reason to expect a recurrence in the future of these quality
assurance failures.

Many of Joint Intervenors’ other charges are unsubstantiated. Myriad
accusations in their filings lack any corroboration whatsoever, or the sup-
port offered is of no value. We have addressed the most significant of
the charges. Those remaining are so without merit as to warrant no dis-
cussion, or they have not been presented in a cogent enough fashion to
permit a response. In conclusion, except for matters that may involve OI
investigations, Joint Intervenors have failed to meet their burden of
showing the existence of a significant safety issue warranting the reopen-
ing of the record.™ |

Joint Intervenors’ November 8, 1984, motion to reopen on construc-
tion quality assurance and management character and competence is
denied, except insofar as it raises issues that may relate to matters under
investigation by the NRC’s Office of Investigations; to that extent, the
motion is referred to the Commission. Joint Intervenors’ motion of the
same date for a protective order is denied as'moot.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

Tl 1n light of this conclusion, we need not decide if Joint Intervenors have satisfied the other require-
ments for reopening. See pp. 13-14 and note 4, supra.
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Cite as 22 NRC 59 (1985) ALAB-813

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman '
Thomas S. Moore
Howard A. Wilber

In the Matter of Docket Nos. 50-413-OL
50-414-0OL

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station, :
Units 1 and 2) July 26, 1985

The Appeal Board affirms three Licensing Board partial initial deci-
sions that together authorize full-power operation of the two-unit Cataw-
ba facility, but leaves for resolution in a separate decision all questions
pertaining to that part of the Licensing Board’s authorization permitting
the receipt and storage at Catawba of spent fuel generated at the appli-
cants’ Oconee and McGuire facilities.

ATOMIC ENERGY ACT: SAFETY FINDINGS

Neither the Atomic Energy Act of 1954, as amended, nor the Com-
mission’s implementing regulations mandate a demonstration of error-
free construction. What they require is simply a finding of reasonable
assurance that, as built, the facility can and will be operated without en-
dangering the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a);
10 C.F.R. § 50.57(a) (3) (i). See also Union Electric Co. (Callaway Plant
Unit 1), ALAB-740, 18 NRC 343, 346 (1983)
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ADJUDICATORY HEARINGS: SCOPE OF REVIEW

In examining claims of quality assurance deficiencies, one"must look
to the implication of those deficiencies in terms of safe plant operation.
This inquiry necessitates careful consideration of whether all ascertained
construction errors have been cured and whether there has been a break-
down in quality assurance procedures of sufficient dimensions to raise
legitimate doubt as to the overall integrity of the facility and its safety-
related structures and components. /bid.

RULES OF PRACTICE: BRIEFS

The Commission’s Rules of Practice require an appellant to identify
clearly in its brief the errors of fact or law that are the subject of the
appeal. For each issue appealed, the precise portion of the record relied
upon in support of the assertion of error must also be provided. 10
C.F.R. 2.762(d)(1).

RULES OF PRACTICE: BRIEFS

A party’s failure to submit a brief containing sufficient information
and argument to allow the appellate tribunal to make an intelligent dis-
position of the issues presented by its appeal is tantamount to their aban-
donment. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-355, 4 NRC 397, 413 (1976).

RULES OF PRACTICE: BRIEFS

A mere reference in a brief to previously filed proposed findings of
fact and conclusions of law without further illumination as to why the
proposed findings are correct will not suffice to show why a board’s con-
trary determination is erroneous.

RULES OF PRACTICE: APPELLATE REVIEW
(SCHEDULING DECISIONS)

Because licensing boards must be vested with considerable latitude in
determining the course of the proceedings which they are called upon to
conduct, an appeal board will review licensing board scheduling rulings
only to the extent necessary to insure that no party has been denied a
fair opportunity to advance its cause. Southern California Edison Co. (San
Onofre Nuclear Generating Station, Units 2 and 3), ALAB-212, 7 AEC
986, 991 (1974). See also Public Service Co. of Indiana (Marble Hill
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Nuclear Generating Station, Units 1 and 2), ALAB-459, 7 NRC 179,
188 (1978).

RULES OF PRACTICE: APPELLATE REVIEW
(CROSS-EXAMINATION RULINGS)

A mere showing that a licensing board erred by curtailing cross-
examination is not sufficient to warrant appellate relief. In addition, the
complaining party must demonstrate actual prejudice — i.e., that the
ruling had a substantial effect on the outcome of the proceeding. Houston
Lighting & Power Co. (South Texas Project, Units | and 2), ALAB-799,
21 NRC 360, 376-77 (1985), citing Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-788, 20 NRC 1102, 1151
(1984). See also Louisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1096 (1983); Southern Cali-
JSornia Edison Co. (San Onofre Nuclear Generating Station, Units 2 and
3), ALAB-673, 15 NRC 688, 697 & n.14, affd, CLI-82-11, 15 NRC
1383 (1982).

EMERGENCY PLANNING: FEMA FINDING (NEED FOR
FINAL FINDINGS)

It is now well-settled that the issuance of the Federal Emergency
Management Agency’s (FEMA) final findings on the adequacy of offsite
emergency plans and preparedness is not a prerequisite to the authoriza-
tion of a full-power operating license. Rather, preliminary FEMA
reviews and interim findings are sufficient as long as such information
permits the Licensing Board to conclude that offsite emergency pre-
paredness provides reasonable assurance that adequate protective meas-
ures can and will be taken in the event of a radiological emergency.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
I and 2), ALAB-775, 19 NRC 1361, 1379 (1984), citing Southern Califor-
nia Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-717, 17 NRC 346, 380 n.57 (1983); Cincinnati Gas & Electric Co.
(Wm. H. Zimmer Nuclear Power Station, Unit No. 1), ALAB-727, 17
NRC 760, 775 n.20 (1983). See also Detroit Edison Co. (Enrico Fermi
Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1066-67
(1983).
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RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

A licensing board is required to consider all five factors specified in 10
C.F.R. 2.714(a) (1) before admitting a late contention, even if the con-
tention is based on previously unavailable information. Duke Power Co.
(Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041,
1045 (1983).

ATOMIC ENERGY ACT: RIGHT TO A HEARING

Section 189a of the Atomic Energy Act does not provide members of
the public with an unqualified right to a hearing. Rather, the Act permits
the establishment of reasonable threshold requirements for the admis-
sion of contentions to NRC licensing proceedings. Id. at 1045-47.

RULES OF PRACTICE: LITIGABILITY OF ISSUES

The Commission has provided by rule that neither need-for-power
nor financial qualifications questions are to be explored in certain operat-
ing license proceedings. See 10 C.F.R. 51.106(c) (need for power); 10
C.F.R. 2.104(c)(4), as amended effective October 12, 1984, 49 Fed.
Reg. 35,747, 35,752, as corrected, 49 Fed. Reg. 36,631 (1984) (financial
qualifications).

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

In meeting factor three of 10 C.F.R. 2.714(a) (1) for late-filed conten-
tions, a bare assertion of the past effectiveness of a party’s participation
in proceedings, unsupported by specific information from which a board
could draw an informed inference that the party can and will make a
valuable contribution on a particular issue in the proceeding, will not
suffice. See Washington Public Power Supply System (WPPSS Nuclear
Project No. 3), ALAB-747, 18 NRC 1167, 1181 (1983); Mississippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725, 1730 (1982).

RULEMAKING: EFFECT ON ADJUDICATION

An appeal board is required on appeal of a licensing board decision to
apply the Commission’s regulations in effect at the time of the appeal.
Potomac Electric Power Co. (Douglas Point Nuclear Generating Station,
Units 1 and 2), ALAB-218, 8 AEC 79, 82-83 (1974).
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TECHNICAL ISSUE DISCUSSED:
Intergranular Stress Corrosion Cracking (IGSCC).

APPEARANCES

Robert Guild, Columbia, South Carolina, for the intervenor Palmetto
Alliance (with whom Jesse L. Riley, Charlotte, North Carolina,
was on the brief for the intervenor Carolina Environmental Study
Group).

J. Michael McGarry, II1, Washington, D.C. (with whom Anne W. Cot-
tingham and Mark S. Calvert, Washington, D.C., and Albert V.
Carr, Jr., Charlotte, North Carolina, were on the brief), for the
applicants Duke Power Company, et al.

George E. Johnson for the Nuclear Regulatory Commission staff,

DECISION

Before us are the consolidated appeals of intervenors Palmetto Alli-
ance and Carolina Environmental Study Group from three Licensing
Board partial initial decisions issued in this operating license proceeding
involving the two-unit Catawba Nuclear Station located in York County,
South Carolina. To the extent here pertinent, the first of these decisions
resolved in the applicants’ favor numerous quality assurance issues
raised by the intervenors.! In the second decision, the Licensing Board
approved the applicants’ emergency response plans subject to the fulfill-
ment of certain imposed conditions within a specified time.2? Finally, the
third decision focused upon a relatively narrow quality assurance issue
over which the Licensing Board had retained jurisdiction in the first deci-

1 LBP-84-24, 19 NRC 1418 (1984). As employed in our decision, the term *“quality assurance” en-
compasses “quality control” as well. See 10 C.F.R. Part 50, Appendix B, Introduction.

21.8P-84-37, 20 NRC 933 (1984). While of no operative significance here, we note in passing that
this decision was rendered by a different Licensing Board specially convened for the purpose of hearing
and determining the emergency planning issues alone. The transcript of that hearing will be referred to
in this opinion as “EP Tr.,” 1o distinguish it from the separately numbered transcript of the hearing on
all other issues (*Tr.”).
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sion.? This issue also was resolved in the applicants’ favor and the third
decision concluded with an authorization for the Director of Nuclear
Reactor Regulation (NRR) to allow full-power operation of the Catawba
facility once the applicants satisfy the conditions previously imposed by
the Board.*

In their brief and at oral argument, the intervenors advanced myriad
claims of substantive and procedural error addressed to the three partial
initial decisions and several interlocutory rulings as well.’ Upon full con-
sideration of these claims, we conclude that there is no warrant for up-
setting the authorization of full-power Catawba operation. We leave for
resolution in a separate decision, however, all questions pertaining to
that part of the Licensing Board’s authorization to the NRR Director
permitting the receipt and storage at Catawba of spent fuel generated at
the applicant Duke Power Company’s Oconee and McGuire nuclear
power facilities.6

I. QUALITY ASSURANCE

A condition precedent to the issuance of an operating license for a
nuclear power facility is a finding that there is reasonable assurance that
the facility has been properly constructed and can be operated without
endangering the public health and safety.” To this end, a utility that is
constructing such a facility must establish and carry out a quality assur-
ance program designed to provide “adequate confidence” that those sys-
tems, structures and components having safety-related functions “will
perform satisfactorily in service.”?

Before the Licensing Board, the intervenors maintained that there
were “systematic deficiencies in plant construction™ and *“‘company pres-
sure to approve faulty workmanship,” preventing a finding that the
plant can safely operate.’ This contention brought under scrutiny the suf-

3 LBP-84-52, 20 NRC 1484 (1984). Characterized as “foreman override,” the issue grew out of allega-
tions that welders had been instructed by foremen to do their work in a manner contrary to prescribed
procedures or sound welding practices.

4 1d. at 1507. In the first decision, the Board had authorized the NRR Director to issiia a license per-
mitting low-power testing (up to five percent of rated power) of Unit 1. LBP-84-24, 19 NRC at 1585.

5 A separate timely notice of appeal was filed from each partial initia! decision. On the motion of inter-
venors, however, all briefing was held in abeyance to await the rendition of the last decision. Thus, the
intervenors, applicants and NRC stafl each filed a single brief.

6 These questions were the subject of supplemental memoranda and oral argument.

710 C.F.R. 50.57(a).

810 C.F.R. Part 50, Appendix B, Introduction. That Appendix contains the general quality assurance
criteria for nuclear power plants.

9 See LBP-82-107A, 16 NRC 1791, 1795 (1982).
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ficiency of the applicants’ quality assurance program. That scrutiny, in
turn, was governed by our Callaway decision.!® As there observed,

[iln any project even remotely approaching in magnitude and complexity the erec-
tion of a nuclear power plant, there inevitably will be some construction defects tied
to quality assurance lapses. It would therefore be totally unreasonable to hinge the
grant of an NRC operating license upon a demonstration of error-free construction.
Nor is such a result mandated by either the Atomic Energy Act of 1954, as amend-
ed, or the Commission’s implementing regulations. What they require is simply a
finding of reasonable assurance that, as built, the facility can and will be operated
without endangering the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a); 10
C.F.R. § 50.57(a)(3)(i). Thus, in examining claims of quality assurance deficiencies,
one must look to the implication of those deficiencies in terms of safe plant
operation.

Obviously, this inquiry necessitates careful consideration of whether all ascer-
tained construction errors have been cured. Even if this is established to be the
case, however, there may remain a question whether there has been a breakdown
in quality assurance procedures of sufficient dimensions to raise legitimate doubt as
to the overall integrity of the facility and its safety-related structures and compo-
nents. A demonstration of a pervasive failure to carry out the quality assurance pro-
gram might well stand in the way of the requisite safety finding.!!

Applying those principles, the Licensing Board found that, although
there were some quality assurance deficiencies, they did not amount to a
pervasive breakdown in Catawba’s quality assurance program.!? Further,
in its principal quality assurance decision, the Board found that, with
very few exceptions, the applicants had taken “reasonably prompt action
to correct confirmed deficiencies” and that all significant technical dis-
crepancies had already been or were being corrected.!?

On appeal, the intervenors attack the Licensing Board’s substantive
conclusions and also argue that, by virtue of various interlocutory rul-
ings, they were unfairly denied the opportunity to develop fully their
quality assurance claims. ,

A. In their brief, the intervenors maintain that ‘“known, yet uncor-
rected construction defects” exist at Catawba and that there have been
“systematic and willful circumventions” of quality assurance require-
ments.!* These are indeed serious claims. But that is all they are —
claims. The brief does not refer us to any evidence of record that might

10 Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC 343 (1983).

11 14, at 346 (footnote omitted).

121, 8p-84-24, 19 NRC at 1433-34, 1440.

13 14. at 1505. In its later decision on “foreman override,” the Board at least implicitly determined that
no ascertained safety-significant defects had gone uncorrected. LBP-84-52, 20 NRC at 1502-06, 1507.

14 Brief of Appellants Palmetto Alliance and Carolina Environmental Study Group (Jan. 9, 1985)
[hereafter “Intervenors® Brief'] at 5, 6.

65



support these broad assertions.!s In the circumstances, we need not, and
will not, pursue them further.!¢

As for their remaining substantive quality assurance claims, the inter-
venors assert that, because the quality assurance inspectors at Catawba
lacked sufficient independence from production and cost pressures, they
could not be relied upon to assure proper plant construction and may
have overlooked certain construction deficiencies. We are told that this
asserted lack of independence is reflected by (1) widespread harassment
against quality assurance inspectors by production workers, and retalia-
tory acts by construction management against those inspectors for prop-
erly carrying out their inspection functions, and (2) the organizational
relationship between the quality assurance personnel and the Construc-
tion Department management.!” Qur examination of this line of argu-
ment persuades us that the intervenors have done no more than
rehearse claims advanced before and rejected by the Board below, with-
out directing our attention to supporting record evidence.

1. At the hearing, the Licensing Board explored averments that con-
struction management personnel had retaliated against welding inspec-
tors for voicing grievances, expressing concerns to this agency, and con-
ducting strict inspections. The Board also examined allegations that
welding inspectors were harassed by craftsmen and foremen whose work
they were examining.

As to the first claim, the Board found that one welding inspector (Mr.
Ross) had suffered retaliation at the hands of management. He had re-
ceived a low job evaluation because he and his crew had adhered strictly
to quality assurance procedures and had expressed safety concerns to
management.!® But, according to the Board, this apparently was an isolat-
ed episode and Mr. Ross and his crew had not allowed it to affect their
job performance.!® Similarly, the Board determined that, considering the

I5 At oral argument, intervenors asserted that there may be uncorrected defects in piping and other
components resulting from “arc striking” (the inadvertent striking of a welding electrode against an
unintended part of a component) or “cold springing™ (the practice of aligning by force pipes to be
joined together)., App. Tr. 14-18. Their counsel failed, however, to cite any specific defects that were
not properly remedied. On the contrary, he conceded that he could not “state as a matter of fact that
any of those [referring to welding defects not identified in the normal course of the applicants® quality
assurance program] remain uncorrected as of this date.™ App. Tr. 19.

16 The Commission’s Rules of Practice require an appeliant to identify clearly in its brief “the errors of
fact or law that are the subject of the appeal. For each issue appealed, the precise portion of the record
relied upon in support of the assertion of error must also be provided.” 10 C.F.R. 2.762(d)(1). Some
time ago, in the construction permit proceeding involving this very facility, we pointed out that “a
party’s failure to submit a brief containing sufficient information and argument to allow the appellate
tribunal to make an intelligent disposition of the issues [presented by its appeal} is tantamount to their
abandonment.” ALAB-355, 4 NRC 397, 413 (1976).

17 Intervenors® Brief at 9-13.

18 . BP.84-24, 19 NRC at 1441-42, 1513-20.

19 14, a1 1518 n.27, 1519-20.
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size and duration of the construction project, the number of significant
incidents of harassment against the welding inspectors was small. Addi-
tionally, none of the inspectors had been deterred from the fulfillment
of their duties by such incidents.?®

If these findings have adequate record support, it follows that the
Board below was justified in concluding that the carrying out of the quali-
ty assurance program for welding activities was not seriously affected by
retaliation against or harassment of diligent inspectors.2t But in their
brief, the intervenors point to no evidence demonstrating that there was
a pattern of retaliation or harassment that had an intimidating effect
upon the inspectors. They seemingly are content to leave it to us to con-
duct an independent examination of the testimony of the inspectors. Al-
though we are under no obligation to do so,2? our examination of the
record confirms that the Licensing Board accurately summarized the tes-
timony, with the consequence that its determination on this matter
must be upheld.?

2. Historically, applicant Duke’s Vice President for Engineering and
Construction served also as the company’s Quality Assurance Manager.?*
Some years ago, in the construction permit proceeding involving another
Duke nuclear facility, we questioned whether this arrangement con-
formed to the requirements of Appendix B to 10 C.F.R. Part 50.25 As a
consequence, in 1974, prior to the issuance of a construction permit for
Catawba, Duke appointed a separate quality assurance manager.26 Since
that time, Duke’s Construction and Quality Assurance Departments
have been headed by separate independent managers, who report to a
single high-level executive.?” Until 1981, however, the quality assurance
inspectors still were located ‘“administratively” in the Construction
Department, albeit subject to the “functional” control of the Quality

20 14, at 1444, 1531.

21 14, a1 1520, 1531.

22 See Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC §,
54 (1985); Philadelphia Electric Co. (Limerick Generating Station, Units | and 2), ALAB-804, 21 NRC
587, 592 & n.6 (1985).

23 See, e.g., with respect to retaliation, Tr. 5930-31 (Burr), 6343 (Rockholt); and, with respect to
harassment, Tr. 5800 (Deaton), 6883-84 (Langley), 8307-08 (Godfrey), 8428 (Crisp), 8685-86 (Reep).
It should be noted that several inspectors testified that they did not believe that any other welding
inspectors had been deterred from performing adequately as a result of incidents of harassment. Tr.
6314-15 (Rockhott), 6965 (Ross), 8428 (Crisp), 8308 (Godfrey).

24 BP-84-24, 19 NRC at 1459,

25 See Duke Power Co. (William B. McGuire Nuclear Station, Units 1 & 2), ALAB-128, 6 AEC 399,
410 (1973).

26 LBP-84-24, 19 NRC at 1459.

27 Ibid.
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Assurance Manager.2® In 1981, those inspectors were transferred to the
Quality Assurance Department, which assumed control over them for
all purposes.? -

The propriety of the quality assurance organizational structure in place
between 1974 and 1981 was litigated and resolved in favor of the appli-
cants in the construction permit proceeding for the Catawba facility.30
Nonetheless, the intervenors argued below that the quality assurance
personnel did not enjoy sufficient independence vis-a-vis the Construc-
tion Department — i.e., that the power to control the inspectors was
inherent in the Construction Department’s power to hire, fire, set
schedules, etc. In response, the Licensing Board stated:

As a matter of practical experience, we think there is some merit in this claim. Fur-
thermore, we believe that the QA function at Catawba would have been performed
somewhat more independently if the present organizational structure had obtained
throughout construction. We also believe, however, that the effect of the functional-
administrative dichotomy on inspector performance cannot be quantified but proba-
bly was not very great, In any event, that very dichotomy had at least the implied
blessing of this agency in the CP proceeding. LBP-75-34, supra, 1 NRC at 649, 650.
In these circumstances, absent a showing that safety was compromised, a showing
not made here, we can only regret that the dichotomy was not abolished earlier
than it was3!

Although dissatisfied with this outcome, the intervenors call no specif-
ic record evidence to our attention that suggests that safety was compro-
mised as a result of the historical position of the quality assurance per--
sonnel within Duke’s overall organizational structure. This being so, we
see no cause to disturb the Board’s conclusion.

3. Criterion V in Appendix B to 10 C.F.R. Part 50 provides that
“[a]ctivities affecting quality shall be prescribed by documented instruc-
tionsprocedures, or drawings, of a type appropriate to the circumstances
and shall be accomplished in accordance with these instructions, proce-
dures, or drawings.” Criterion XVII specifies that “[slufficient records
shall be maintained to furnish evidence of activities affecting quality.”

To comply with these requirements, the applicants instituted a system
of documentation that utilized, among others, a Deficiency Report

28 Jbid. The “administrative™ control by the Construction Department over the inspectors covered per-
sonnel matters such as timekeeping and payroll, the authority to hire and fire, and, apparently, at least
indirect authority to schedule daily work. /d. at 1459-60. The “functional™ control exercised by the Qual-
ity Assurance Manager included technical and policy direction, training and certification of inspectors,
and establishment of quality assurance procedures. /d. at 1460.

29 1d. at 1459.

30 LBP-75-34, | NRC 626, 646-50 (1975). The intervenors did not include the quality assurance organi-
zation issue in their appeal from that decision. See ALAB-355, 4 NRC 397 (1976).

31 LBP-84-24, 19 NRC at 1460.
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Form (R-2A) and a Nonconforming Item Report (NCI). The R-2A is
used to document minor discrepancies where technical construction per-
sonnel prescribe the corrective action to be taken but quality assurance
personnel must approve the corrected work. For its part, the NCI is em-
ployed when the discrepancy is more significant and not readily resolved
by an R-2A or other method.3?

At the hearing below, the Licensing Board considered the intervenors’
charge that the practice of “verbal voiding™ — i.e., the return of an NCI
to the originator quality assurance inspector with an oral explanation
rather than its incorporation into permanent records — was being uti-
lized for the purpose of circumventing the critical document require-
ments reflected in the specific provisions of Duke’s own quality assur-
ance program.? The evidence on the matter persuaded the Board that,
while there had been instances of verbal voiding, “[slo few NCIs were
handled in this manner in relation to the number originated that it could
not have served to conceal faulty workmanship or significantly diminish
the number of nonconformances that were documented.”34

Beyond a sweeping assertion that the Licensing Board manifested “a
disturbing casualness for strict adherence to the Commission’s clear
quality assurance requirements,” we are not told specifically what is
wrong with that analysis.3* Nor has our independent look at the evidence
provided us with cause to upset the Licensing Board’s rejection of the in-
tervenors’ position on the documentation question. In this connection,
apart from the relative paucity of NCIs that were verbally voided (over
17,000 NCIs were prepared by quality assurance personnel), the evi-
dence disclosed that the NCI procedure was but one of several available
means of recording discrepancies. It also showed that Duke’s Quality
Assurance Department (in the estimation of an NRC Resident Inspector
at Catawba) had documented “thousands” of quality assurance deficien-
cies on several other forms.36

4. During the initial hearings below on quality assurance, a Board
witness testified that there had been occasions where the foremen had
ordered welders to perform work “in a manner contrary to prescribed

32 /4. at 1480,

33 1d. at 1479-89.

34 14, at 1484-85.

35 Intervenors® Brief at 24.

36 Tr. 9777-79 (Van Doorn). In their appellate brief, the intervenors also mention the use by welding
inspectors of “black books™ (apparently a personal work diary) instead of quality assurance forms to
document the surveillance of welding activities. On this score as well, the intervenors fail to explain ade-
quately why this practice constituted a pervasive quality assurance breakdown. Such an explanation was
plainly in order, given the NRC Resident Inspector’s testimony that the failure to use the forms was not
a serious violation. Tr. 9298.
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procedures or to the welder’s ideas of correct welding.”3? This testimony
prompted investigations of the so-called “foreman override” practice by
both the staff and (at the staff’s request) the applicants. The fruits of the
investigations, which in the applicants’ case involved the receipt of af-
fidavits from over 200 Duke employees, were considered in a separate
hearing where a number of present and former Duke employees testi-
fied. In its November 1984 decision, the Board found that there had
been only isolated instances of foreman override involving violations of
quality assurance or construction procedures, and that these had not
compromised plant safety.® In this connection, the Board pointed out
that only eight of the hundreds of foremen at the site had engaged in the
practice, and five of them were involved in a single incident. Moreover,
the foreman involved in most of the override incidents as well as his su-
perior had been relieved of supervisory responsibilities at the site.3®

We have examined the assigned bases for the intervenors’ insistence
that the foreman override practice was more pervasive and safety-
significant than found by the Licensing Board. None of those bases is
meritorious. '

To begin with, the record does not support the intervenors’ claim that
twenty-three foremen were involved in the practice. On this score, we
agree with the Licensing Board’s analysis of the evidence on the
matter,4? which has not been shown by intervenors to be faulty.

Second, there is no substance to the intervenors’ argument that the
true extent and significance of foreman override will never be known be-
cause the staff delegated its inspection responsibility to the applicants.
Prior to requesting the applicants to undertake an investigation of the
foreman override concerns, the staff conducted its own extensive in-
vestigation.4! Moreover, the staff closely monitored the applicants’ in-
vestigation. Such monitoring included visits to the site to make sure that
the proper atmosphere was maintained, and staff interviews of both the
applicants’ interviewers and some of the individuals from whom the ap-
plicants had obtained affidavits.4? Staff witnesses also testified that,
based on their own investigation as well as their review of the results of
the applicants’ investigation, foreman override was not a pervasive prac-
tice.4

37LBP-84-24, 19 NRC at 1562.

38 LBP-84-52, 20 NRC at 1507.

39 1d. a1 1502, 1507.

40 14, at 1501-02.

41 See, e.g., Tr. 13,882-83, 13,911-12 (Uryc).
42 Tr, 13,848-50, 13,865-66 (Uryc, Blake).
43Tr, 13,883 (Uryc, Blake), 13,912-13 (Uryc).
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Third, the intervenors also claim that there were serious methodologi-
cal flaws in the applicants’ investigation. Specifically, they allege that the
applicants’ interviews with only a small percentage of the power house
mechanics, electricians and steel workers provide no basis for drawing
any general conclusion that foreman override was not a problem. Fur-
ther, according to the intervenors, the questions posed to the workers
sought “high risk” information that, if supplied, might adversely affect
them. For this reason, and because the questioners were employed by
Duke,* the intervenors maintain that the reliability of the inquiry was
compromised.

These arguments are not new; they were presented to and rejected by
the Licensing Board.s The intervenors do not explicitly address the
reasoning underlying that rejection. Rather, they merely refer us to the
proposed findings of fact and conclusions of law submitted below.

This will not do. All that the reference tells us is that the intervenors
disagree with the Licensing Board’s findings; it provides no illumination
as to why the proposed findings are correct, as claimed, and the Licens-
ing Board’s determination is wrong. Nonetheless, we have reviewed the
record on our own initiative and are satisfied that the intervenors’ attack
upon the applicants’ investigation is wide of the mark. Each of the inter-
venors’ allegations was rebutted by applicants’ expert witness, Dr. John
E. Hunter. He testified that, based on the sample of nonwelders inter-
viewed, the applicants properly inferred that instances of foreman over-
ride were rare outside of the welding area.4 Dr. Hunter also stated that
the questions asked were appropriately phrased so as to elicit the neces-
sary information.4’ Further, he expressed the opinion that the reliability
of the investigation was not affected by the fact that Duke personnel
conducted the interviews and sought the disclosure of “high-risk” infor-
mation. As he pointed out, the interviewers were not in a position of
power relative to the interviewees, but were from an “external depart-
ment” and in other situations had served in an “ombudsman role for
worker grievances.” 8 Moreover, Dr. Hunter stated that revealing an in-
stance of foreman override would have had adverse implications only

44 More particularly, it appears that they were employee relations personnel. Applicants’ Exh. 116,
Duke Power Company’s Investigation of Issues Raised by the NRC Staff in Inspection Reports 50-413/
84-31 and 50-414/84-17, (admitted at Tr. 13,144) at 10.

45 LBP-84-52, 20 NRC at 1490-94.
46Tr. 14,340-49.
47°Tr. 14,311-12, 14,327-32.

48 Applicants’ Exh. 120, Testimony of Dr. John E. Hunter (admitted at Tr. 14,295) at 4.
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for the foreman, not the craftsman who had been simply following or-
ders.4

Finally, intervenors take issue with the Licensing Board’s disposition
of the matter of the welding of stainless steel piping in derogation of es-
tablished procedures. In order to lessen the likelihood that the heat-
affected zone of stainless steel welds would become sensitized and, thus,
made potentially susceptible to intergranular stress corrosion cracking,
Duke procedures specify that welds should cool to 350°F between weld-
ing passes.’® Numerous welder allegations of interpass temperature viola-
tions surfaced during the staff’s and the applicants’ investigations of
foreman override concerns. The applicants thereupon undertook labora-
tory and field tests to determine whether welds had become sensitized
as a result of these alleged violations. Although the results of these tests
were inconclusive, the Board concluded that violations of interpass tem-
perature requirements had not significantly affected the quality of con-
struction,!

We find that the evidence in the record supports this conclusion. Wit-
nesses for the applicants and the staff testified without contradiction
that, in order for intergranular stress corrosion cracking to occur, sensi-
tization of the metal alone is insufficient. Rather, there must also be
stress and a sufficiently aggressive environment.’? While sensitization
and stress may be present at Catawba, these witnesses agreed that the
safety-related welds that may have been exposed to high interpass tem-
peratures are not associated with such an environment. This is because
those welds are on components of the primary cooling system. That
system normally handles only noncorrosive fluids and it is very unlikely
that any contaminant will be introduced into the system.’? Therefore,
even if excess interpass temperatures occurred, intergranular stress cor-
rosion cracking is not expected to result at Catawba, and there is rea-
sonable assurance that the welds will remain safe in service.5

B. We now turn to the intervenors’ assertions of procedural error in
connection with the quality assurance issues. They maintain that the

49 Ibid. Dr. Hunter’s testimony was corroborated by the testimony of several interviewees to the effect
that they had not felt intimidated or pressured during the interviews. See, e.g., Tr. 14,042, 14,222-23
(Carpenter), 14,142-43 (McCall), 14,187-88 (Braswell).

50 Applicants® Exh. 116, Attachment A at I-5.

51 1.BP-84-52, 20 NRC at 1506,

52 See, e.g., Tr. 13,606 (Ferdon), 13,907 (Czajkowski).

53Tr. 13,609-14 (Ferdon, Kruse), 13,907-09 (Czajkowski). These witnesses testified that pressurized
water reactors, such as Catawba, tend not to have stress corrosion cracking in the primary system due to
oxygen suppression. They also testified that strict controls at Catawba keep contaminant levels below
that at which intergranular stress corrosion cracking would occur.

54Tr. 13,609-14 (Ferdon, Kruse), 13,873, 13,909 (Czajkowski).
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Board was unduly influenced by the applicants® projected fuel loading
dates and their plans for commencement of plant operation. As a conse-
quence, according to the intervenors, the Board improperly limited (1)
their right to conduct discovery, (2) the length of time that was allotted
to them for the cross-examination of witnesses, and (3) the number of
witnesses that could testify on their behalf.

It does appear that, in accordance with the Commission’s 1981 State-
ment of Policy on Conduct of Licensing Proceedings, the Licensing
Board kept a watchful eye upon applicants’ construction schedule.’¢ At
the same time, however, the intervenors have not established that, con-
trary to the further directive in that Policy Statement,5’ the Board “com-
promisel[d] the Commission’s fundamental commitment to a fair and
thorough hearing process.”

1. In a March 5, 1982 order, the Licensing Board conditionally ad-
mitted the intervenors’ quality assurance contention and indicated that
discovery on it could commence.® Two and one-half months later, be-
cause of a challenge to the admission of this contention (among others),
the Board suspended discovery activities.’? On December 1, 1982, the
Board admitted a revised version of the quality assurance contention
and reopened discovery.®

Later that month, the Board announced its expectation that the evi-
dentiary hearing on the various contentions before it would commence
the following fall.¢! In this connection, the parties were asked to submit
“detailed proposed schedules leading to a hearing . .. .”52 Both the appli-
cants and the staff complied with that request; the intervenors did not
{although, at a January 20, 1983 prehearing conference, they objected to
looking to the applicants’ anticipated plant completion date in determin-
ing the hearing schedule).®* On February 2, 1983, the Board directed
that discovery would end on May 20, 1983, and the hearing would be
held that October.54

55 CLI-81-8, 13 NRC 452.

56 See, e.g., Tr. 659-61, 701-02, 11,218; Memorandum and Order of June 13, 1983 (unpublished) a1 4.

5713 NRC at 453,

58 LBP-82-16, 15 NRC 566, 577, 591.

39 Memorandum and Order of May 25, 1982 (unpublished). See also LBP-82-51, 16 NRC 167, 178-79
(1982).

60 L BP-82-107A, 16 NRC at 1795, 1810. In the interim, for reasons unimportant here, we reversed the
conditional admission of the intervenors® initial quality assurance contention. ALAB-687, 16 NRC 460
(1982), rev'd in part on other grounds, CL1-83-19, 17 NRC 1041 (1983).

61 LBP-82-116, 16 NRC 1937, 1953 (1982).

62 1pid.

63 Memorandum and Order of February 2, 1983 (unpublished) at 6-7, 10.

64 1d. at 11,
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As thus seen, between March 1982 and May 1983, the intervenors
had a total of over seven months to conduct discovery on their quality
assurance concerns. Moreover, after the close of discovery in May 1983,
the Board granted the intervenors an additional twenty-five day period

. in which to take the depositions of Duke and NRC employees on certain
welding quality assurance matters that the intervenors maintained had
first come to their attention late in discovery.ss To be sure, the interve-
nors had desired a longer discovery period, as well as a later hearing
date.® And it may be, as they suggest, that their requests for that relief
would have fallen on more sympathetic ears had not construction of the
facility seemingly been so close to completion. But of itself that consider-
ation scarcely provides a sufficient basis for overturnmg the Board’s dis-
covery orders.

As we long ago observed, “licensing boards must be vested with con-
siderable latitude in determining the course of the proceedings which
they are called upon to conduct.”¢” Consequently, “we are entirely disin-
clined to assume the role of a post hoc overseer of the discharge by
licensing boards of their scheduling functions [and] will enter that arena
only to the extent necessary to insure that no party has been denied a
fair opportunity to advance its cause.”¢ Accordingly, it was incumbent
upon the intervenors to demonstrate that the discovery period accorded
to them was so inadequate as to deprive them of procedural due process.
This burden manifestly has not been met. In short, despite considerable
rhetoric on the subject of deprivation of hearing rights, the intervenors
do not explain why the eight months of allowed discovery (almost two-
thirds of which followed the admission of the revised contention) was in-
sufficient to obtain the information necessary to flesh out their quality
assurance concerns.5?

65 Memorandum and Order of June 13.

66 See Palmetto Alliance Motion to Establish Discovery Schedule on Its Quality Assurance Contention
6 (May 25, 1983) at 15 and Attachment 1.

67 Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-212,
7 AEC 986, 991 (1974).

68 Ibid. See also Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units | and 2),
ALAB-459, 7 NRC 179, 188 (1978) (“[Wl]e enter the scheduling thicket ... only to entertain a claim
that a board abused its discretion by setting a hearing schedule that depnves a party of its right to pro-
cedural due process.”).

69 After the staff and the applicants submitied their reports on the foreman override issue (see pP.
69-70, supra), the intervenors moved for leave 1o conduct discovery on that issue. Motion by Palmetto
Alliance and Carolina Environmental Study Group for the Conduct of Further Proceedings to Consider
Evidence of Foreman Override (Sept. 17, 1984). The Board granted a limited period for such discovery,
which was geared to the hearing schedule established at the same time. Tr. 12,840-53. Although interve-
nors complain to us that the allotted period was inadequate, they told the Licensing Board that, while
they were not happy with it, the discovery/hearing schedule seemed “doable.” Tr. 12,910-11. Having ac-

(Continued)
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2. The quality assurance hearings commenced on October 4, 1983.
The first of six panels of applicant witnesses took the stand the following
day and, after a short direct examination, was made available for cross-
examination by the intervenors.”! That cross-examination consumed the
balance of that day and all of October 6.

After the luncheon recess on October 7, the intervenors commenced
cross-examination of the second panel, which consisted of the two mem-
bers of the first panel and two additional individuals.”? When this cross-
examination had extended for over two hearing days, the Board stepped
in and advised the intervenors’ counsel that his cross-examination had
to be concluded by noon the following day.”

Counsel observed this deadline. The Board then expressed its concern
respecting the length of time the intervenors might take in examining
the remaining witnesses (both those testifying in panels and those weld-
ing inspectors and supervisors testifying individually).™ After hearing
from the parties, the Board adopted a “flexible” schedule. Under that
schedule, the intervenors were given approximately two days to interro-
gate each of the remaining panels, with the understanding that the dead-
lines would not necessarily be rigidly enforced.? As it turned out, the in-
tervenors finished the questioning of those witnesses within the allotted
time.7

Insofar as the individual witnesses are concerned, the intervenors
were permitted to cross-examine all fifteen of the welding inspectors
and supervisors who testified. On appeal, they cite one specific instance
in which that examination was cut short by the Board. They do not ex-
plain, however, why the Board was wrong in concluding that three and
one-half hours was a reasonable period for the interrogation of the
inspector in question.” Nor do they provide illumination on what might

quiesced in the schedule, they may not now claim the Board below erred in adopting it. In any event, we
are satisfied that it did not offend due process.

We likewise conclude that the Board did not abuse its broad discretion in the conduct of the proceed-
ing when it declined in December 1983 to reopen discovery in the wake of (1) the issuance of the Insti-
tute of Nuclear Power Operations report, which contained the results of the applicants’ self-initiated
evaluation of Catawba's construction program (in camera Tr. 948-51); and (2) the testimony of certain
in camera Board witnesses (Tr. 11,217-21). Suffice it to say that we have examined the reasons assigned
by the Licensing Board for its rulings in this regard and find them adequate.

The intervenors® other discovery complaints have been considered and found without merit.

70 Tr, 1888.

TTe, 1917,

72Ty, 2310.

73 Tr. 2813-16.

74 Tr. 2839-42,

75 Tr. 3744-52.

76 See Tr. 5715-16.
77 Tr. 6086.
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have been elicited from the inspector had they been allowed to examine
him at still greater length.

These shortcomings are dispositive of intervenors’ cross-examination
claims. As we had occasion to reemphasize earlier this year, a showing
that the Licensing Board erred by curtailing cross-examination “is not
sufficient to warrant appellate relief.” In addition, “[tlhe complaining
party must demonstrate actual prejudice — i.e., that the ruling had a sub-
stantial effect on the outcome of the proceeding.””

3. The intervenors initially proposed to call sixty employee witnesses
to testify at the hearing a year later on the foreman override issue. The
Licensing Board ordered the list reduced to fifteen on the ground that
the testimony of any larger number would be “cumulative.”?” Although
the intervenors do not appear specifically to challenge that action, they
do complain that only five of these witnesses actually testified. Contrary
to the impression that they endeavor to leave, however, we find nothing
in the record to indicate that the Board refused to allow them to present
more than five witnesses. Nor does the record reflect the intervenors’ re-
quired proffer of testimony setting forth the substance of each witness’s
proposed testimony.’¢ If, in fact, they did offer a witness whom the
Board declined to permit to testify, it was incumbent upon the interve-
nors — at bare minimum — to say so explicitly in their brief and to
inform us respecting (1) which witness or witnesses were not allowed to
testify; (2) the reasons assigned by the Board; and (3) the substance of
the precluded testimony. Having been provided none of this informa-
tion, we need not pursue the matter further.

II. EMERGENCY PLANNING

In LBP-84-37, the Licensing Board examined in considerable detail
the numerous contentions advanced by the intervenors with respect to
the sufficiency of the emergency response planning for the Catawba
facility. On the basis of that examination, the Board concluded that the
emergency response plans meet all regulatory requirements and provide
“reasonable assurance that adequate protective measures can and will be

78 Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360,
376-77 (1985), citing Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-788,
20 NRC 1102, 1151 (1984). See also Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-732, 17 NRC 1076, 1096 (1983); Southern California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-673, 15 NRC 688, 697 & n.14, gqffd, CLI-82-11, 15§ NRC
1383 (1982). ‘

9Tr. 13,306-07.

80 See note 78, supra.
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taken in the event of a radiological emergency.”?! Before us, the interve-
nors challenge only the Licensing Board’s findings respecting the sirens
that are a part of the applicants’ public alert and notification systems. On
that score, the Licensing Board found that the alert system would prove
adequate with the inclusion of ten additional sirens.8? The intervenors
insist, however, that such a finding cannot be made in advance of the
final review of the system by the Federal Emergency Management
Agency (FEMA).8

A. The applicants’ principal witness on the siren question was Dr.
M. Reada Bassiouni, a mechanical engineer who has specialized in the
field of acoustics and has conducted analyses of the sirens associated
with the emergency response planning of several other nuclear power
facilities.’4 He testified that, at the applicants’ behest, he first made
acoustical measurements of selected sirens in operation. Then incor-
porating those measurements in an analytic model of the entire siren
system, he ascertained that, with the addition of ten sirens at specified
locations, the system would meet the FEMA criteria for alerting the
public to a radiological emergency. The significance of that assessment is
that FEMA will use these same criteria in making its final finding on the
adequacy of the sirens.8s

The FEMA criteria do not require that the sirens reach every person
in the plume EPZ — a practical impossibility.® (Similarly, and for the
same reason, there is no NRC requirement along that line.)8” To supple-
ment the siren system, the applicants have provided tone alert radios for
such institutions as schools, hospitals, nursing homes, day care centers

8120 NRC at 1007. The Board did, however, impose two additional emergency planning conditions
upon the operating licenses. /d. at 1008.

82 /4. a1 978. ‘

83 FEMA has given conditional approval to the system (in the form of interim findings) founded upon
both its scrutiny of the portion of the emergency response plans relating to the sirens and its preliminary
assessment of a field exercise conducted in February 1984, Staff Exh. EP-3, Memorandum from Major
P. May to Richard W. Krimm (April 18, 1984) and Attachment at 2 (admitted at EP Tr. 1468). At
some future point, however, FEMA will make certain acoustical measurements. Additionally, following
another sounding of the sirens, FEMA will conduct a survey to confirm that the persons within the ten-
mile plume emergency planning zone (EPZ) heard the siren and understood its significance. EP Tr.
1570-81.

84 Applicamts’ Exh. EP-17, Vita of Dr. M. Reada Bassiouni, attached to Applicants® Testimony on
Emergency Planning Contention 9 (April 16, 1984), admitted at EP Tr, 1825.

85 EP Tr. 1571, 1834-35.

86 See FEMA-43, “Standard Guide for the Evaluation of Alert and Notification Systems for Nuclear
Power Plants,” (September 1983) at E-4 to E-S. The criteria set forth therein are in the nature of guide-
lines addressed to the fulfillment of the requirements of FEMA’s regulations regarding alert and notifi-
cation systems (found in 44 C.F.R. Part 350). FEMA-43 at |.

87 NUREG-0654/FEMA-REP-1, Revision 1, “Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of Nuclear Power Plants” (November 1980) at
3-1. This joint NRC/FEMA document contains guidance for all aspects of emergency response planning.
Id atl,
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and industrial facilities with twenty or more employees.8 Further, the
emergency response plans call for “route alerting”; i.e., in the event of
an emergency, assigned individuals will proceed on predetermined
routes to alert persons by a variety of means.®® We agree with the Licens-
ing Board that these supplemental measures provide a satisfactory
complement to the sirens.® Thus, there is an adequate foundation for
the Board’s ultimate conclusion on the sufficiency of the entire alert and
notification system.

B. Despite the evidence and the findings of fact based thereon, the
intervenors claim the Licensing Board was required as a matter of law to
await the final FEMA finding on sirens before approving the emergency
response plans. This claim manifestly is without merit.

It is now well-settled that the issuance of FEMA’s final findings on
the adequacy of offsite emergency plans and preparedness is not a pre-
requisite to the authorization of a full-power operating license. Rather,
“preliminary FEMA reviews and interim findings presented by FEMA
witnesses at licensing hearings are sufficient as long as such information
permits the Licensing Board to conclude that offsite emergency pre-
paredness provides ‘reasonable assurance that adequate protective meas-
ures can and will be taken in the event of a radiological emergency.’ %!
The recent decision of the Court of Appeals for the District of Columbia
Circuit in Union of Concerned Scientists v. NRC,% relied upon by the in-
tervenors, is not to the contrary. That decision focused upon a Commis-
sion rule to the effect that licensing boards need not consider the results
of emergency preparedness exercises in a licensing hearing before au-
thorizing the issuance of a full power license. The Court of Appeals
determined that the rule violated section 189a(1) of the Atomic Energy
Act of 1954, as amended,” in that it denied “a right to a hearing on a
material factor relied upon by the Commission in making its licensing
decisions.”® In reaching this conclusion, however, the court neither
held nor implied that a licensing board must invariably place in limbo an

83 pp Tr. 1873. A tone alert radio will provide both an alert signal and the notification message over
the Emergency Broadcast System. /bid.

89 EP Tr, 1885, 1888-89, 1911-12.

90 LBP-84-37, 20 NRC at 974-75.

91 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-775, 19
NRC 1361, 1379 (1984), citing Southern California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), ALAB-717, 17 NRC 346, 380 n.57 (1983); Cincinnati Gas & Electric Co. (Wm. H.
Zimmer Nuclear Power Station, Unit No. 1), ALAB-727, 17 NRC 760, 775 n.20 (1983). See also Detroit
Edison Co. {Enrico Fermi Atomic Power Plant, Unit 2), ALAB-730, 17 NRC 1057, 1066-67 (1983).

92735 F.2d 1437 (1984).

9342 US.C. 223%(a) ().

94735 F.2d at 1438.
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operating license proceeding in which emergency preparedness issues
are contested to await the final FEMA findings.%

III. DIESEL GENERATORS

A. All nuclear power facilities are required to have an onsite electric
power system to permit the “functioning of structures, systems, and
components important to safety” in the event that the facility’s offsite
electric power system is inoperative.% To fulfill this requirement at
Catawba, the applicants, inter alia, installed diesel generators manufac-
tured by Transamerica Delaval Incorporated (TDI). While the hearing
was in progress on the intervenors’ quality assurance contention, the
parties learned of the discovery of defects in TDI diesel generators at
other nuclear power facilities through the board notification process.?’
Prompted by this information, the intervenors sought to litigate the ade-
quacy of Catawba’s compliance with the onsite power system require-
ment by presenting a three-part contention challenging the reliability of
its TDI diesel generators.9

In determining whether to accept the intervenors’ late-filed conten-
tion, the Board below applied the five-factor test of 10 C.F.R.
2.714(a) (1).% On a balancing of those factors, it concluded that the first
part of the contention dealing with crankshaft design should be admitted
on the condition that the intervenors later demonstrate their ability to
contribute to the resolution of the issue — the third lateness factor.!%

95 As earlier noted, in this case an emergency preparedness field exercise took place in February 1984,
The intervenors do not claim that they were precluded from exploring at the hearing the results of that
exercise.

96 10 C.F.R. Part 50, Appendix A, General Design Criterion 17.

97 Board Notification 83-160 (October 21, 1983). See also Board Notification 83-160A (November 17,
1983).

98 Tr. 9659-75. As paraphrased by the Board, the contention stated:

The Applicants have not demonstrated a reasonable assurance that the TDI emergency diesel
generators at the Catawba Nuclear Station can perform their safety function in service because
of: (1) inadequate design of the crankshafts;, (2) deficiencies in quality assurance at TDI; (3)
operating performance history of TDI generators at other nuclear facilities.
Memorandum and Order of February 23, 1984 (unpublished) at 4.
99 Tr. 9624-25, 9659-75; Memorandum and Order of February 23 at 3. Those factors are:
(i) Good cause, if any, for failure to file on time.
(i) The availability of other means whereby the petitioner’s interest will be protected.
(jii) The extent to which the petitioner’s participation may reasonably be expected to assist in de-
veloping a sound record.
(iv) The extent to which the petitioner’s interest will be represented by existing parties.
(v) The extent to which the petitioner’s participation will broaden the issues or delay the
proceeding.
100 Memorandum and Order of February 23 at 6.
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The Board, however, rejected the other two parts of the contention.!0!
Thereafter, the Licensing Board dismissed the conditionally-accepted
“crankshaft” contention because the intervenors had failed to establish
(by supplying the Board with the name of a qualified expert who would
assist them) that they could make a substantial contribution to the
record on the issue. 102

In the interim, the applicants notified the Licensing Board of a
number of problems encountered with the Catawba generators.'®® This
disclosure prompted the Board, on its own motion pursuant to 10 C.F.R,
2.760a, to pose the problems as an issue in the proceeding.!® Upon
review, the Commission found that the matters raised by the Board sua
sponte did not constitute a serious safety matter and it dismissed the
issue, 105

Following this development, the intervenors then sought the admis-
sion of the same issue as a late-filed contention. Applying the five sec-
tion 2.714(a)(1) factors to the contention, the Licensing Board deter-
mined that the “balancing process” clearly favored its admission, provid-
ed that the intervenors demonstrated that they could make a substantial
contribution to its resolution.!% In the words of the Licensing Board:

As we have made clear in the past, we do not believe the present Intervenors can
make a substantial contribution to these technical issues unless they are prepared to
present expert testimony or at least have expert assistance in their cross-examina-
tion. The Intervenors have repeatedly indicated that they will be able to produce ex-
‘perts; so far, however, they have not done so. Now that the Intervenors have in
hand the Applicants’ report on site-specific problems at Catawba, they should be in
a position to move quickly to obtain the appropriate expert assistance. In these cir-
cumstances, our admission of this late contention is conditioned upon the Interve-
nors’ serving by July 6, 1984 their designation of a named diesel generator expert or
experts, along with a description of qualifications (resume). Failure to meet this con-
dition will result in dismissal of this contention. Conversely, if this condition is met,
Factor 3 will favor admission of the contention.!%7

101 14, at 6-7. The Licensing Board also referred a portion of its ruling to us, but we declined to accept
the referral. See ALAB-768, 19 NRC 988 (1984).

102 Order of April 13, 1984 (unpublished).

103 [ etter from J. Michael McGarry, IlI, to Licensing Board (February 17, 1984), See also letter from J.
Michael McGarry, III, to Licensing Board (March 29, 1984).

104 Memorandum and Order of February 27, 1984 (unpublished).

105 Order of June 8, 1984 (unpublished).

106 [ BP-84-24, 19 NRC at 1586 n.50. As conditionally admitted, the contention read:
Whether there is a reasonable assurance that the TDI emergency diesel generators at the Cataw-
ba Station can perform their function and provide reliable service because of the problems that
have arisen in the course of testing and inspection of such generators, such as the problems
reported in the Applicant's letter to the Board of February 17, 1984.

107 1bid,
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In an attempt to meet the Board’s condition, the intervenors designat-
ed Dr. Robert Anderson, a professor of metallurgy at San Jose State Uni-
versity, as their “source of expert assistance.”!% According to the inter-
venors, Dr. Anderson was then serving as a consultant on TDI diesel
generator issues to intervenors in the Shoreham proceeding.!® On the
basis of a subsequent telephone conference, however, the Licensing
Board concluded that serious doubt existed as to the level of assistance
Dr. Anderson would provide the intervenors in this case. This was be-
cause the intervenors were unable to state whether Dr. Anderson would
appear as their witness or even be present at the hearing to assist them
with cross-examination of the staff’s and applicants’ expert witnesses.!!°
Thus, the Board ordered the intervenors to certify that their expert
would review the principal documents and the other parties’ prefiled
direct testimony and be present at the hearing to assist in the interve-
nors’ cross-examination on this issue. Alternatively, the Board gave the
intervenors the option of taking additional time and submitting a
detailed statement, prepared with the assistance of qualified experts,
that outlined their disagreement with the other parties’ technical reports
and explained how the intervenors would substantiate their position.!!!

The intervenors advised the Licensing Board that they were unable to
certify that Dr. Anderson would be available to review the principal
documents and prefiled testimony or be present at the hearing because
of his conflicting obligations in the Shoreham proceeding.!'? Instead,
they submitted a purported statement of their technical position and at-
tached to it the prefiled direct testimony of a group of witnesses from
the Shoreham proceeding.'’® The Licensing Board then found, inter alia,
that the intervenors’ statement failed to reflect any review by a qualified
expert of the applicants’ and staff’s reports on the Catawba diesels and
contained no explanation from a qualified expert of how the proffered
Shoreham testimony was relevant to the conditionally admitted conten-
tion. Thus, the Board concluded that the statement did not comply with
its directive and that the intervenors had failed to demonstrate that they
would be able to make a significant contribution to the record. Conse-
quently, it dismissed the contention.!!4

108 [ etter from Robert Guild to Licensing Board (July 6, 1984) at 2.

109 pid.

10T, 12,749,

11! Memorandum and Order of July 20, 1984 (unpublished) at 4-5.

112 etter from Robert Guild to Licensing Board (August 1, 1984).

113 Letter from Robert Guild to Licensing Board (August 16, 1984),

114 Q0rder of August 22, 1984 (unpublished); Memorandum and Order of September 4, 1984
(unpublished).
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B. Before us the intervenors assert that the dismissal of their conten-
tion improperly deprived them of the right to a hearing on the issue con-
ferred by section 189a of the Atomic Energy Act of 1954, as amended.!!5
First, they argue that it was error for the Licensing Board to apply the
five section 2.714(a) (1) factors in evaluating the admissibility of their
diesel generator contention. Second, they claim that, even if the Licens-
ing Board acted correctly in imposing those requirements, the Board’s
unjustified scheduling actions prevented the intervenors from obtaining
the services of the necessary experts.

1. The intervenors bring their first claim to the wrong forum. As
they themselves recognize,!!¢ their argument has already been consid-
ered and rejected by the Commission in this very proceeding. In CLI-
83-19, the Commission ruled that a licensing board is required to consid-
er all five section 2.714(a) (1) factors before admitting a late contention,
even if the contention is based on previously unavailable information,!V?
In this connection, the Commission ruled that, contrary to the interve-
nors’ assertion, section 189a of the Atomic Energy Act does not provide
members of the public with an unqualified right to a hearing. Rather,
the Act permits the establishment of reasonable threshold requirements
for the admission of contentions to NRC licensing proceedings and, in
the Commission’s view, the five-factor test represents a permissible ex-
ercise of that authority.!!® Inasmuch as the adjudicatory boards must
adhere to the Commission’s mandates, the Licensing Board thus
necessarily was correct in balancing all of the section 2.714(a) (1) factors
in assessing the admissibility of the intervenors’ diesel generator
contention.

2. The intervenors’ second argument likewise must fail. The interve-
nors do not explicitly challenge the rejection of their purported technical
statement by the Licensing Board. Rather, they insist before us that the
Board should have heeded their objections and postponed the hearing
on the diesel generator contention until after the completion of the hear-
ing on diesel generators in the Shoreham proceeding. According to the
intervenors, “[sJuch scheduling ... served to deprive us of Dr. Ander-
son’s expert assistance, and ultimately, our right to a hearing on-these
serious diesel generator claims.”!!® But when the Licensing Board solicit-
ed the views of the parties on the hearing schedule before setting the
final hearing dates, the intervenors did not object to the schedule on the

11542 U.S.C. 2239(a).

116 Intervenors® Brief at 55-56.
11717 NRC at 1045,

118 14 at 1045-47,

119 Intervenors® Brief at 60.
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grounds that their expert would be unavailable. Rather, they objected to
the Catawba hearing preceding other hearings involving diesel genera-
tors on the general grounds that it would waste the parties’ time, effort
and energy when similar issues would be more thoroughly aired in the
Shoreham case.!?® Without having explicitly linked the Catawba hearing
schedule with the unavailability of their expert witness in their objection
before the Licensing Board, the intervenors may not now claim for the
first time on appeal that the Board below erred in establishing the hear-
ing schedule.

Nor did the Licensing Board err by not postponing the hearing when
the intervenors informed the Board of Dr. Anderson’s unavailability be-
cause of his conflicting commitment in the Shoreham proceeding. Once
again, the intervenors failed to move for a continuance and to place the
issue properly before the Board. In any event, as earlier noted, we will
overturn a scheduling decision only when we find that a licensing board
set a schedule that deprives a party of its right of procedural due proc-
ess.!2! We do not find that here.

As the Board pointed out, the intervenors had not made any unequiv-
ocal commitments on the availability of Dr. Anderson. Thus, whether
the intervenors could count on his assistance even after the termination
of his services in connection with the Shoreham proceeding was uncer-
tain at best. Beyond that, we subscribe to the Licensing Board’s observa-
tion that the intervenors had ample time to prepare for the hearing and
obtain the assistance of experts had they made diligent efforts to do
s0.122 As the Board also noted, given the Commission’s policy on timely
completion of operating license proceedings,!'?? it would have required a
much better reason than the intervenors supplied to justify a delay of
this proceeding to await the conclusion of a hearing of uncertain duration
being held in an entirely different proceeding.124

120 T, 12,730-33.

12 Soe p. 74, supra. See also South Texas, 21 NRC at 379.
122 Memorandum and Order of September 4 at 5-7.

123 CLI1-81-8, 13 NRC at 452.

124 Memorandum and Order of September 4 at 6.

We need not dwell upon the intervenors’ claim (Intervenors’ Bnef at 60) that they were entitled lo
“maklel out our case [on the diesel generator issue] entirely through cross-examination if we choose.”
Had the contention been accepted for litigation, that no doubt would have been so. But, as we have
seen, the contention was not accepted because the intervenors did not satisfy the section 2.714(a) test.
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IV. MISCELLANEOUS ISSUES

The intervenors also complain of the Licensing Board’s rejection of a
number of their other contentions. None of their protests in this regard
has substance,

A. The Licensing Board was clearly correct in declining to accept the
intervenors’ contentions seeking to litigate both the need for the power
to be generated by Catawba and the financial qualifications of the munic-
ipalities that are co-owners of the facility.!?s The Commission has provid-
ed by rule that neither need-for-power nor financial qualifications ques-
tions are to be explored in an operating license proceeding such as the
one at bar.!2 Needless to say, in the absence of any endeavor by interve-
nors to seek a waiver of, or an exception to, the operation of these rules
in this proceeding,!?’ the Board below was obliged to apply them.!28

B. On April 12, 1984, the intervenors submitted a contention to the
effect that the applicants had failed adequately to correct certain identi-
fied control room design deficiencies.!'? Applying the five section
2.714(a) (1) lateness factors, the Board rejected the contention because
the intervenors had failed to establish either good cause for their tardi-
ness or their ability to make a substantial contribution to the resolution
of this issue.130

We see no reason to overturn that resuit. Inasmuch as the information
underlying their control room design claims had been made available in

125 L BP-82-107A, 16 NRC at 1801 (need for power); LBP-84-24, 19 NRC at 1425 n.3 (financial
qualifications).
126 See 10 C.F.R. 51.106(c) (need for power); 10 C.F.R. 2.104(c){(4), as amended effective October 12,
1984, 49 Fed. Reg. 35,747, 35,752, as corrected, 49 Fed. Reg. 36,631 (1984) (financial qualifications).
The Licensing Board’s action on the intervenors® financial qualifications contention had been based
upon an earlier (1982) rule that, to the extent relevant here, was essentially identical to the 1984 rule.
See 47 Fed. Reg. 13,750, 13,753 (1982). Although, upon judicial review, it was remanded to the Com-
mission for further consideration, the 1982 rule remained in effect pending the completion of the
remand and the publication of the 1984 rule. See 49 Fed. Reg. 24,111 (1984), interpreting New England
Coalition on Nuclear Pollution v. NRC, 727 F.2d 1127 (D.C. Cir. 1984). The current rule has also been
the subject of a judicial challenge, which is now pending in the District of Columbia Circuit. New England
Coalition on Nuclear Pollution v. NRC, No. 84-1514 (D.C. Cir. filed Oct. 15, 1984), consolidated with Coali-
tion for the Environment v. NRC, No. 84-1313 (D.C. Cir. filed July 12, 1984).
127 See 10 C.F.R. 2.758(b).
128 [ connection with their need-for-power claims, intervenors asserted below that the staff"s draft envi-
ronmental impact statement should have included construction costs in its cost/benefit assessment. We
have not been enlightened by intervenors respecting why the analysis underlying the Licensing Board’s
rejection of their assertion was faulty. See LBP-82-16, 15 NRC at 584; LBP-82-107A, 16 NRC at 180},
We thus are constrained to observe once again that it is not enough simply to declare flatly that a partic-
ular Board ruling was in error. Rather, it is incumbent upon the appellant to confront directly the reasons
assigned for the challenged ruling and to identify with particularity the infirmities purportedly inherent
in those reasons.
129 See Palmetto Alliance and Carolina Environmental Study Group Motion to Readmit Contentions
Regarding Severe Accidents, Control Room Design Deficiencies and Lack of Financial Qualifications
(April 12, 1984) [hereafter “Intervenors’ Motion to Readmit Contentions™].
130 LBP-84-24, 19 NRC at 1425 n.3.
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the applicants’ Final Control Room Review sent to them on June I,
1983,13t the intervenors were not entitled to await the issuance of the
stafl’s Safety Evaluation Report on March 9, 1984 before filing the
contention, 132

Moreover, intervenors did not establish that they would make a sub-
stantial contribution to development of the record. Their single assertion
in this regard was that the past effectiveness of their participation (both
on other issues in this proceeding and in other proceedings) provided a
basis upon which the Board could and should conclude that they would
assist in developing a sound record on the control room design
matter.!3? Such a bare assertion, unsupported by specific information
from which a Board could draw an informed inference that the interve-
nors can and will make a valuable contribution on a particular issue in
this proceeding, will not suffice.!3

C. Among the intervenors’ originally filed contentions were those
concerned with the consequences of an explosive hydrogen-oxygen reac-
tion within the Catawba ice condenser containment following a loss-
of-coolant accident. Relying on the proposition that contentions that are
the subject of general rulemaking by the Commission should not be ac-
cepted in individual licensing proceedings, the Licensing Board rejected
the intervenors’ contentions. It noted in this regard that hydrogen gener-
ation in ice condenser containments such as that at Catawba was being
addressed in an ongoing rulemaking proceeding.!3* The Board also noted
that, although the Commission previously had held that the hydrogen
issue could be litigated in individual proceedings where a credible loss-
of-coolant accident scenario entailing hydrogen generation and certain
other consequences were pled, no such scenarios were set forth in the in-
tervenors’ contentions.!3¢

Subsequently, the intervenors filed four purported accident scenarios
as contentions, in the guise of objections to the Board’s order rejecting
the contentions. Only three of these scenarios, however, concerned the
generation of hydrogen and its consequences, and the Board again reject-

131 See letter from Albert V. Carr, Jr., to Licensing Board (June 8, 1983).

132 See CLI-83-19, 17 NRC at 1045.

133 Intervenors’ Motion to Readmit Contentions at 6.

134 See Washington Public Power Supply System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC
1167, 1181 (1983); Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725, 1730 (1982).

1351 BP-82-16, 15 NRC at 584. See Potomac Electric Power Co. (Douglas Point Nuclear Generating Sta-
tion, Units | and 2), ALAB-218, 8 AEC 79, 85 (1974).

136 L BP-82-16, 15 NRC at 584. See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
No. 1), CLI-80-16, 11 NRC 674, 675 (1980).
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ed them as barred by the pending rulemaking.!¥” In doing so, the Board
noted that the rulemaking directly addressed the intervenors’ hydrogen
concerns and would be completed before Catawba was licensed. It also
observed that the intervenors were free to file comments on the pro-
posed rule.!38

Over a year later and after the applicants sought authority to conduct
low-power testing, the intervenors once more moved to have their
hydrogen contentions admitted. They claimed that the premise for the
Board’s earlier ruling, i.e., that the rulemaking would be completed
before Catawba was ready to be licensed, had proved wrong. Without ad-
dressing the criteria for late-filed contentions, the Board rejected the in-
tervenors’ contentions for a third time, finding that Commission action
on a final rule dealing with the generic hydrogen generation issue was
expected before full-power authorization of the applicants’ facility,!3?

We have examined the intervenors’ hydrogen control contentions and
find that, in the circumstances presented, the Licensing Board was cor-
rect in rejecting them because they were the subject of an ongoing
rulemaking. Moreover, even if we disagreed with the Board, the result
would not change. On appeal, we are required to apply the Commission’s
regulations in effect at the time of the appeal.!% Because the Commis-
sion’s hydrogen control rule is now final'¥! and sets forth specifically
what measures are required in the case of Catawba, in all events we now
would have to reject the intervenors’ proffered contentions as an imper-
missible attack on the Commission’s regulations. 42

For the foregoing reasons, the Licensing Board’s authorization of the
issuance of full-power operating licenses for the Catawba facility is af-
Jirmed, except insofar as those licenses permit the receipt and storage on
the facility site of spent fuel generated at other nuclear facilities.!*3 As
earlier noted, the issues pertaining to such receipt and storage will be

137 LBP-82-107A, 16 NRC at 1807-10. The Board found that the intervenors’ fourth accident scenario,
i.e., the scenario that did not involve the generation of hydrogen, had already been litigated in the con-
struction permit proceeding and thus was barred from further litigation in the operating license proceed-
ing. Id. a1 1808,

138 /4, at 1809-10.

1391 BP-84-24, 19 NRC a1 1425 n.3.

140 Douglas Point, 8 AEC at 82-83.

141 50 Fed. Reg. 3498 (1985), codified at 10 C.F.R. 50.44(c)(3).

14210 C.F.R. 2.758.

143 In this connection, we have considered all of the intervenors® other claims and have found them in-
substantial. Additionally, we have examined on our own initiative the portions of the Licensing Boards’
decisions not embraced by the appeals. This examination disclosed no error warranting corrective action.
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considered in a subsequent opinion. Pending the issuance of that opin-
ion, the applicants shall not receive at Catawba spent fuel generated else-
where without reasonable prior notice to this Board.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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Cite as 22 NRC 89 (1985) LBP-85-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Hugh K. Clark, Chairman
Dr. George A. Ferguson
Dr. Oscar H. Paris

In the Matter of Docket No. 50-462-0!...

ILLINOIS POWER COMPANY, etal.
(Clinton Power Station, Unit 2) July 11,1985

The Licensing Board grants Applicants’ motion to terminate the pro-
ceeding for an operating license for Unit No. 2 of the Clinton Power Sta-
tion, subject to certain conditions.

MEMORANDUM AND ORDER

(Terminating Proceeding)

INTRODUCTION

On May 17, 1985, 1llinois Power Company (IPC) filed a Motion to
Terminate Proceeding (Motion) on the grounds of mootness and
requested this Board to authorize the Director, Office of Nuclear Reactor
Regulation (NRR), to rescind the construction permit, CPPR-138,
issued for Clinton Power Station (CPS) Unit 2. On May 29, 1985, the
People of the State of Illinois (State) filed an answer to IPC’s Motion
(State Response), stating that it did not object to the termination of the
proceeding, per se, but requesting the Board to order an environmental,
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safety, and cost assessment of IPC’s proposed method for remediation
of the Unit 2 excavation area. On June 6, 1985, the NRC Staff (Staff) re-
sponded to IPC’s Motion (Staff Response) stating that it had concluded,
largely on the basis of photographs, that IPC need not fill the Unit 2 ex-
cavation at this time, but Staff set forth certain actions for environmental
protection that it proposed to require of IPC as a condition to the licens-
ing of CPS Unit 1.

On June 11, 1985, the Board issued a Memorandum and Order
(Requesting Additional Information on Unit 2 Excavation) (unpub-
lished) indicating that it wanted additional information about the Unit 2
excavation before rendering a decision on IPC’'s Motion and that it be-
lieved the information needed could be obtained from the photographs
discussed in the Staff Response. The Board had concerns about possible
safety matters associated with the unfilled excavation and noted that the
Staff Response did not address safety matters. Therefore the Board or-
dered the Staff to provide it with copies of the photographs and indicated
that copies should be made available, also, to any party that wished to
examine them.

Subsequently, Staff advised the Board that the photographs were
made with a Polaroid camera, and consequently negatives, from which
copies could readily be made, were not available. Therefore the Board
decided to examine the original photographs in a round-robin fashion. It
issued a Memorandum and Order (Concerning Request for Photo-
graphs) on June 13, 1985 (unpublished), stating that it would make the
photographs available for inspection by the parties upon request, provid-
ed that such request were filed with the Board by July 1, 1985. No re-
quest to inspect the photographs having been received, we shall now
render our decision on IPC’s Motion.

BACKGROUND

The U.S. Nuclear Regulatory Commission (NRC) received an applica-
tion for operating licenses for CPS Units 1 and 2, two boiling water
nuclear reactors located in Harp Township, DeWitt County, approxi-
mately 6 miles east of Clinton, Illinois, on September 8, 1980. The appli-
cation for Unit 1 was filed by Illinois Power Company on behalf of itself
and Soyland Power Cooperative, Inc., and Western Illinois Power
Cooperative, Inc. (Applicants), but IPC is the sole owner and applicant
of CPS Unit 2. Unit 1 was originally scheduled for completion in 1983,
and Unit 2 was scheduled for completion in 1995.

Petitions requesting a hearing and the right to intervene were filed on
October 27, 1980, by the Prairie Alliance and by the Illinois Attorney

90



General on behalf of the People of the State of Illinois. This Atomic
Safety and Licensing Board was established by order issued November
7, 1980. On May 29, 1981, the Board issued an order admitting PA as an
Intervenor and the State as an Interested State pursuant to 10 C.F.R.
§ 2.715(c).

On November 13, 1981, the Board granted an unopposed motion by
the Applicants for Severance and Stay of proceeding as to Unit 2
(Docket No. 50-462-OL), and by unpublished order dated February 14,
1985, the proceeding for Unit 1 (Docket No. 50-461-OL) was terminat-
ed. On October 18, 1983, IPC notified the Board and parties by letter
that CPS Unit 2 had been cancelled, and subsequently there was no fur-
ther activity in that Docket. On April 9, 1985, IPC wrote to the Director,
NRR, formally verifying the prior notice of cancellation of Unit 2, with-
drawing its application for Unit 2, and requesting that the Director
cancel the construction permit for Unit 2.

DISCUSSION

In the Staff Response to IPC’s Motion, Staff indicated that it had con-
ducted a review to determine whether any provisions for the protection
of the environment should be required at the Unit 2 site and concluded
that certain conditions for environmental redress of the site should be
required by this Board as conditions for the dismissal of this proceeding.
Staff did not, however, address the question of whether there were any
safety concerns associated with the Unit 2 excavation, a matter of con-
cern to the State and to this Board. In the discussion to follow, we deal
first with the safety issue, and then return to consider environmental
redress.

The Unit 2 site lies entirely within the CPS Unit 1 exclusion area on
property owned by the Applicants and is not visible to persons located
outside the exclusion area. The excavation is approximately 40 feet
deep, 350 feet wide, and 1350 feet long at the top, and approximately
280 feet wide and 900 feet long at the bottom. One side of the excavation
abuts the radwaste, control and diesel buildings for Unit 1. Portions of
the north and south sides of the excavation are covered by a revetment
composed of a grout intrusion blanket. The remaining portions of the
north and south sides, and the east side of the excavation, are sloped
and are stabilized by herbaceous vegetation. (See Affidavit of Germain
Laroche (Laroche Affidavit) dated June 6, 1985, and attached to the
Staff Response, at 2-3.)

The Board was concerned that a person might be injured by accidental-
ly falling into the excavation. The photographs sent to us by the Staff,
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however, clearly show that the slope of the excavation’s sides is every-
where less than 45° and hence not steep enough to.constitute a signifi-
cant hazard. There is a road running along the east rim of the excavation,
and presumably a vehicle accidentally going over the rim could turn
over and perhaps roll on the slope, but Applicants have committed to
construct a 3-foot-high berm on the three exposed sides of the excava-
tion; this structure should prevent such a vehicular accident. On the
basis of the foregoing, we conclude that the excavation, if left unfilled,
will present no significant hazard to the health and safety of the public
or of plant personnel.

We turn now to environmental considerations. The elevation of the
bottom of the excavation is 695 feet above MSL. A drain at the bottom
empties into the cooling pond, which has an elevation of 690 feet above
MSL. A flap gate in the drain prevents backflow into the excavation
from the cooling pond. Applicants plan to include provisions relating to
effluent discharges from the excavation drain in their NPDES permit
renewal before the end of 1985. (Laroche Affidavit, at 3.)

As we have mentioned, Applicants have committed to construct a 3-
foot-high berm on the three exposed sides of the excavation to prevent
flood waters from entering the excavation. At the time of the filing of
the Staff Response, Staff did not yet know whether IPC was going to
construct the berm of earth or of concrete. Staff indicated that if the
berm is to be constructed in whole or in part of earth, Staff will require
Applicants to stabilize the berm with vegetation in order to prevent soil
erosion. (/bid.)

Because of the cancellation of Unit 2, the Unit 2 excavation will be
considered part of the Unit 1 site. As a licensing condition of Unit 1, the
Applicants will be required to submit an Environmental Protection Plan
(EPP) which, upon approval, will be appended as Appendix B to the
Unit 1 operating license. The EPP will require the licensee to provide
the Staff with a detailed analysis of data and proposed course of action to
alleviate the problem should harmful effects or evidence of trends to-
wards irreversible damage to the environment be observed. Additionally,
the EPP will require the licensee to prepare an environmental evaluation
before engaging in any additional construction or operational activities
which may have measurable environmental effects that are not confined
to onsite areas previously disturbed ‘during site preparation and plant
construction. If the evaluation indicates that the activity involves an un-
reviewed environmental question, prior approval of the activity must be
obtained from the Director of NRR. If the activity involves a change in
the EPP, the activity and change in the EPP will require an appropriate
license amendment. (/d. at 4.)
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The Unit 2 site is presently stabilized and presents no significant envi-
ronmental impacts. The construction of the berm around the excavation
will provide a satisfactory means of ensuring continued environmental
acceptability and also will provide protection against a vehicular accident
at the excavation. Staff sees no immediate need to fill the excavation
and believes that the ultimate disposition of the excavation can be
deferred for future consideration. Should the excavation later require
further redress, such action can be required pursuant to the EPP for
Unit 1. (Id. at 4-5.)

CONCLUSIONS

Considering the Applicants’ commitment to construct a berm around
the excavation and Staff’s requirements with respect to the berm, we
conclude that the Unit 2 excavation will present no significant safety
risks. Further, we conclude that the measures already taken to stabilize
the excavation plus the additional measures committed to by Applicants
and those to be required by the Staff are adequate to ensure the contin-
ued environmental acceptability of the site.

ORDER

Upon consideration of the foregoing and the entire record in this
matter, pursuant to 10 C.F.R. § 2.107(a) it is, this 11th day of July 1985,

ORDERED:

1. That IPC’s Motion to Terminate Proceeding for an operating
license of Clinton Power Station Unit 2 is granted, subject to the condi-
tions that:

(a) The Unit 2 excavation shall be considered a part of the Unit 1
site and subject to licensing conditions imposed by the NRC
StafT;

(b) The Staff shall require licensee to conform to the monitoring
and reporting procedures described in 1 8 of the Affidavit of
Germain Laroch dated June 6, 1985.
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2. That the Director of Nuclear Reactor Regulation is authorized to
rescind Construction Permit CPPR-138 issued for Clinton Power Station
Unit 2.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Hugh K. Clark, Chairman (by OHP)
ADMINISTRATIVE JUDGE

George A. Ferguson
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 22 NRC 95 (1985) LBP-85-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Herbert Grossman, Chairman
Richard F. Cole

Ernest F. Hill
in the Matter of Docket No. 50-223-SP
(ASLBP No. 85-509-02-SP)
UNIVERSITY OF LOWELL
(Training and Research Reactor) July 19, 1985

MEMORANDUM AND ORDER

(Cancelling Prehearing Conference and Terminating Proceeding)

Memorandum

On February 14, 1984, the University of Lowell (Licensee) timely
filed an application for renewal of its Facility Operating License
No.R-125 for an additional 30 years. The license is for the operation of a
training and research reactor located on the campus of the university in
Lowell, Massachusetts.

On March 29, 1985, the NRC published a notice in the Federal Register
offering an opportunity to the Licensee and any other person whose
interest might be affected by the renewal of the license to file a written
petition for leave to intervene by April 29, 1985. 50 Fed. Reg. 12,668.

By petition for leave to intervene, dated April 29, 1985, filed with the
NRC, John F. Doherty sought to intervene in this proceeding. No other
petitions for leave to intervene have been received.
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On May 6, 1985, this Atomic Safety and Licensing Board was estab-
lished to rule on petitions for leave to intervene and to preside over the
proceeding in the event that a hearing is ordered. 50 Fed. Reg. 19,827
(May 10, 1985).

We issued an Order on June 20, 1985, subsequently published in the
Federal Register, setting a prehearing conference for August 1-2, 1985,
to consider Mr. Doherty’s petition. The public was invited to attend. 50
Fed. Reg. 26,423 (June 26, 1985).

Subsequently, by letter dated July 11, 1985, Mr. Doherty withdrew
his petition for leave to intervene. His withdrawal leaves no petition
before this Board and no issues to be heard. Consequently, there is no
need or occasion for the previously scheduled prehearing conference or
for subsequent evidentiary hearings.

Order

For all of the foregoing reasons, and based upon a consideration of
the entire record in this matter, it is, this 19th day of July 1985,

ORDERED:

1. That the prehearing conference scheduled for August 1-2, 1985,
is cancelled; and

2.  That this proceeding, begun with establishment of this Board on
May 6, 1985, is terminated.

Board members, Administrative Judges Richard F. Cole and Ernest F.
Hill, join in this Order.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
July 19, 1985
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chairman
Mr. Gustave A. Linenberger, Jr.
Dr. Jerry Harbour

In the Matter of Docket No. 50-293-OLA
(ASLBP No. 85-510-01-LA)

BOSTON EDISON COMPANY
(Pilgrim Nuclear Power Station) July 19, 1985

In this Memorandum and Order, the Licensing Board dismisses a peti-
tion to intervene for failure to show good cause, untimeliness and lack
of standing.

PETITION TO INTERVENE: TIMELINESS

A petition to intervene in a license amendment case that is late by 9
days and does not show good cause for late filing will be dismissed for
untimeliness.

INTERVENORS: STANDING

Although residence 43 miles from a nuclear power plant may be ade-
quate to establish standing with respect to applications for the construc-
‘tion or operation of a nuclear power plant, this same distance is not ade-
quate, without a further showing, to establish standing in a case involv-
ing a change in allowable K-effective for a fuel pool.
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MEMORANDUM AND ORDER

(Petition to Intervene)

Memorandum

On June 21, 1985, Mr. John F. Doherty (“Petitioner”) filed a “Re-
quest for Hearing and Petition for Leave to Intervene” (“Petition™).
However, the Petition was filed 8 days after the last date for filing
provided for in the notice that was published in the Federal Register.!
Petitioner should have been aware of the need for timely filings because
that need was explained in the Federal Register notice.?

The procedural regulations require that we dismiss the petition be-
cause Mr. Doherty has not shown good cause for his late filing.’ So we
shall dismiss the petition.

Additionally, we note with approval the discussion of standing con-
tained in “Licensee’s Answer to John F. Doherty’s Request for a Hear-
ing and Petition for Leave to Intervene,” July 12, 1985.4 Petitioner has
not stated a valid ground for intervention,

There is clear precedent that status as a ratepayer of the utility that
owns a nuclear plant does not confer standing to intervene.’ There is no
precedent supporting standing based on the consumption of fish or cran-
berries (or other edibles), and such a claim is too sweeping as a basis for
standing because it could be made by a vast army of consumers that
might buy these products anywhere around the world.¢

Furthermore, the fish-and-cranberry ground for standing shares a defi-
ciency we also find in the claim for standing based on residence 43 miles
from Pilgrim. Boston Edison Company is not applying for a construction
permit or an operating license for the Pilgrim Nuclear Power Station. If
it were doing so, residence 43 miles from the plant might provide
grounds for standing because there are scenarios under which effects

;.;07 llj‘ed. Reg. 20,971 (May 21, 1985). The 30-day notice period is binding pursuant to 10 C.F.R.
250 Fed. Reg. at 20,970.

3 Nontimely filings may be entertained only upon a balancing of factors set forth in 10 C.F.R.
§ 2.714(a)(1).

4 The NRC Staff Response to John F. Doherty’s Petition for Leave to Intervene, July 19, 1985, did not
address Applicants’ argument concerning the relationship between the specific amendment being
requested and the distance required for standing. See Staff Response at 11-13,

5 E.g., Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC
610, 614 (1976).

6 Standing requires a showing of injury from the challenged action and that the injury is within the zone
of interests protected by the statutes governing the proceeding. See, e.g., id. a1 614-15,
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might be felt at that distance from the plant.” However, Pilgrim already
is licensed to operate. The license includes permission to operate the
fuel pool. Under abnormal conditions, Boston Edison Company is al-
ready permitted to operate its fuel pool with a criticality constant (K.,g,
i.e., effective reactivity) of 0.95. Hence, the only increased risk of which
Petitioner complains is that the maximum permissible K., of the pool
would be changed from 0.90 to 0.95 under normal operating conditions.?

This case concerns a request for a license amendment and it is not
controlled by the same standing considerations that govern standing
when an operating license is sought, Whatever the risk to the surround-
ing community from a reactor and its associated fuel pool, the risk from
the fuel pool alone is less and the distance of residence from the pool for
which standing would be appropriate would, accordingly, be less. Conse-
quently, we do not consider residence 43 miles from this plant to be ade-
quate for standing. We need not decide how close residence might be
before standing would be established.

In making this ruling, we note that we know of no scenario under
which radiation attributable to the fuel pool would affect a residence 43
miles distant from the fuel pool; and petitioner has not informed us of
any such scenario. Even were there a risk of an accident that would dis-
perse the contents of the fuel pool to such a great distance, we know of
no way that permitting an increase of K.y during normal operations of
the plant (to an upper limit already approved for abnormal operation)
would increase the risk to Petitioner from such an incident. Nor has Peti-
tioner suggested any such scenario to us in support of his questionable
claim to have standing.

Consequently, we conclude that the Petition must be denied both for
lateness and for lack of standing.

Order

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is, this 19th day of July 1985,
ORDERED:

7 See Tennessee Valley Authority (Watts Bar Nuclear Plant, Units | and 2), ALAB-413, § NRC 1418,
1421 n.4 (1977) (standing based on the distance of a residence could be granted for a residence 50 miles
from a plant) and Cleveland Electric INuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-81-24, 14 NRC 175, 179 (1981) (the strength of a claim for standing based on the location of a resi-
dence diminishes with the distance of the residence from the plant).

8 petition at 2.
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That the Request for Hearing and Petition for Leave to Intervene,
filed by John F. Doherty on June 21, 1985, is dismissed.

Pursuant to 10 C.F.R. § 2,760 of the Commission’s Rules of Practice,
this decision will constitute the final decision of the Commission thirty
(30) days from the date of its issuance, unless an appeal is taken in ac-
cordance with 10 C.F.R. § 2.762 or the Commission directs otherwise.
See also 10 C.F.R. §§ 2.785 and 2.786.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Mr. Gustave A. Linenberger, Jr.
ADMINISTRATIVE JUDGE

Dr. Jerry Harbour
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Helen F. Hoyt, Chairpersbn
Dr. Richard F. Cole
.Dr. Jerry Harbour

In the Matter of Docket Nos. 50-352-OL
50-353-0OL
(ASLBP No. 81-465-07-0OL)

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,
Units 1 and 2) ‘ July 22,1985

In this Partial Initial Decision, the Board finds in favor of the Appli-
cant with respect to issues concerning offsite emergency planning for the
State Correctional Institution at Graterford, and authorizes the issuance
of a full-power operating license.

EMERGENCY PLANNING: EVACUATION TIME ESTIMATES

Evacuation time estimates (ETE) need not include an analysis of
worst-case scenarios. Such an analysis is not contemplated by either the
NRC regulations or NUREG-0654. ETEs are intended to be representa-
tive and reasonable so that any protective action decision based on them
will reflect realistic conditions.
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EMERGENCY PLANNING: EVACUATION TIME ESTIMATES

Neither NRC regulations nor NUREG-0654 establishes a standard for
effectuating evacuations within a given time. An evacuation time esti-
mate does not attempt to predict exact conditions during an evacuation.
Rather, it attempts to indicate the sensitivity of the analysis to a number
of commo