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PREFACE

This is the twenty-fifth volume of issuances (1 - 997) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judges. It covers the period from January 1, 1987 to June 30, 1987.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972,
that Commission created an Appeal Panel, from which are drawn the Ap-
peal Boards assigned to each licensing proceeding. The functions performed
by both Appeal Boards and Licensing Boards were transferred to the
Nuclear Regulatory Commission by the Energy Reorganization Act of
1974. Appeal Boards represent the final level in the administrative ad-
judicatory process to which parties may appeal. Parties, however, are per-
mitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.

The Commission also has Administrative Law Judges appointed pur-
suant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judges--ALJ, Directors’ Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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Frederick M. Bernthal
Kenneth M. Carr

In the matter of Docket No. 50-400-OL

CAROLINA POWER & LIGHT
COMPANY and
NORTH CAROLINA EASTERN
MUNICIPAL POWER AGENCY
(Shearon Harris Nuclear Power
Plant) January 9, 1987

The Commission authorizes issuance of a full-power license by the NRC
Staff for the Shearon Harris nuclear facility based on (1) Commission review
of contested safety-related contentions resolved in the remaining Licensing
Board partial initial decision not administratively finalized through Commission
appellate review; and (2) issues not contested before the Licensing Board
but raised in intervenors’ effectiveness comments, at various public meeting
presentations, and in a pending § 2.206 petition, all of which were resolved in
favor of facility operation.

NRC: IMMEDIATE EFFECTIVENESS REVIEW

To provide grounds for a delay of the effectiveness of a Licensing Board
decision authorizing issuance of a full-power license, an intervenor’s concerns
regarding a contested issue, such as management competence, must challenge
the Board’s substantive conclusions regarding the issue. Comments that are no



more than speculation about the integrity of a member of the agency’s Staff
responsible for the oversight of utility management competence are not sufficient.

NRC: IMMEDIATE EFFECTIVENESS REVIEW

The Commission’s determination to authorize facility operation, reached as
a result of its immediate effectiveness review of contested issues addressed in
a Licensing Board partial initial decision that subsequently was affirmed by the
Appeal Board, does not foreclose a party from filing a petition for Commission
review of the merits of the Appeal Board’s decision. See 10 C.F.R. §2.764(g).

NRC: IMMEDIATE EFFECTIVENESS REVIEW

Issues intervenors seck to raise outside of the formal adjudicatory proceeding
that have been resolved either in Licensing Board, Appeal Board, or Commission
rulings on contested matters, or through the Staff’s analysis of §2.206 petitions,
did not provide a basis for delaying the Commission’s authorization to the
Director of Nuclear Reactor Regulation to issue a full-power operating license.

ORDER

On April 28, 1986, the Atomic Safety and Licensing Board conducting the
operating license adjudicatory proceeding for the Shearon Harris Nuclear Power
Plant issued its fourth and final partial initial decision (“PID”). In concluding that
decision, the Licensing Board declared that it had resolved all contested issues
in favor of applicants Carolina Power and Light Company (“CP&L") and North
Carolina Eastern Municipal Power Agency and, accordingly, the Director of
Nuclear Reactor Regulation (“NRR”) was authorized, upon making the findings
required under 10 C.F.R. §50.57(a), to issue a full-power operating license to
the applicants, LBP-86-11, 23 NRC 294, 408-09 (1986). Consistent with 10
C.F.R. §2.764(f), after conducting a review of those parts of the Licensing
Board’s decision that have not yet become final under the agency’s adjudicatory
appellate process and after consideration of intervenors’ June 1986 effectiveness
comments and the various presentations made at a public meeting on January
8, 1987, the Commission has determined that the Licensing Board’s decision
should become effective and that the Director, NRR, is authorized to issue a
full-power operating license,

In four extensive PIDs the Licensing Board resolved all contested issues
in applicants’ favor; each of these decisions subsequently was affirmed by the



Atomic Safety and Licensing Appcal Board.! The Appeal Board determinations
relative to the first, third, and fourth PIDs, after undergoing Commission review
in accordance with 10 CF.R. §2.786, have become final. The Appcal Board’s
December 31, 1986 decision in ALAB-856 affirming the second PID on safety
issues currently is before the Commission for review in accordance with §2.786
and has not yet become final. As a result, the only contested matters pending
before us for our effectiveness review under § 2.764(f) are those issues addressed
in the second PID.

The Licensing Board’s second PID principally concerned safety-related con-
tentions involving management competence and hardware matters. Noting that
significant management problems had been identified during the Shearon Har-
ris construction permit proceeding in 1979 and had continued through 1982,
the Licensing Board nonetheless concluded that there since had been a con-
sistent sustained improvement in applicant CP&L’s management performance
that effectively relieved any previous concerns about management.? The Li-
censing Board also found no basis for intervenor concern about the adequacy of
thermoluminescent dosimeters (“TLDs™) to protect worker health and safety. Ac-
cording to the Licensing Board, the TLDs used by CP&L and CP&L’s quality
assurance program for controlling TLD processing errors both are adequate. Fur-
ther resolved in CP&L’s favor were intervenor challenges to a number of differ-
ent aspects of the Shearon Harris environmental qualification program. Finally,
the Licensing Board found no evidence to support intervenor assertions that
concrete was placed inadequately during the construction of the Shearon Harris
containment building. The Appeal Board affirmed the Licensing Board’s de-
termination on all counts. .

In effectiveness comments filed June 9, 1986, intervenors Wells Eddleman,
the Conservation Council of North Carolina, the Chapel Hill Anti-Nuclear
Group Effort, and the Kudzu Alliance raised a number of different issues as
asserted grounds for denying immediate effectiveness to the Licensing Board’s
decisions. Similarly, those intervenors, along with Richard Wilson, the Coalition
for Alternatives to Shearon Harris (“*CASH"), and the North Carolina Attorney
General’s Office, presented a number of concerns at the Commission’s January

1 The first PID concerning environmental issues was issued in February 1985, LBP-85-5, 21 NRC 410 (1985). It
was affirmed by the Appeal Board in May 1986. ALAB-837, 23 NRC 525 (1986). A second PID resolving certain
safety issues was issued in August 1985, LBP-85-28, 22 NRC 232 (1985); Appeal Board affirmance occurred
in December 1986, ALAB-856, 24 NRC 802 (1986). The third PID concerning safety and emergency planning
matters was issued in December 1985, LBP-85-49, 22 NRC 899 (1985), and was affirmed by the Appeal Board in
August 1986, ALAB-843, 24 NRC 200 (1986). The fourth and final PID, which dealt with contentions concerning
drug use at the facility and the adeguacy of nighttime emergency notification, was issued in April 1986. LBP-
86-11, 23 NRC 294 (1986). The Appeal Board affirmed this decision in October 1986. ALAB-852, 24 NRC 532
(1986).

2All.hc')ugh CP&L and the North Carolina Eastern Municipal Power Agency are both applicants for an operating
license for the Shearon Harmis facility, CP&L has exclusive responsibility for construction, operation, and
maintenance of the plant.



8, 1987 public meeting that they declared provided grounds for delaying
effectiveness and licensing authorization. Only in the June 1986 effectiveness
comments was any scrious attempt made to address an issue — the question of
management competence — that was contested in the second PID.

In their June 1986 effectiveness comments, intervenors do not challenge the
Licensing Board’s substantive conclusions regarding the competence of CP&L’s
management, but instead attack the integrity of former NRC Staff member Paul
Bemis. Mr. Bemis, who prior to his departure from NRC had principal responsi-
bility for regulatory oversight of the CP&L management improvement program
that was instituted to correct its management deficiencies, served as the principal
NRC Staff witness at the hearing on management competence. Intervenors de-
clare that Mr, Bemis® responsibility to “insur[e] that the Applicants were doing
better” created a “conflict” that would cause him to overlook utility management
shortcomings in order to deliver favorable reports that would boost his standing
in the agency. Yet, to reach this conclusion, intervenors totally mischaracterize
the nature of Mr. Bemis’ responsibilities, which were to oversee and report on
CP&L’s progress, not to “insure” improvement of its performance. Further, even
though Mr. Bemis was cross-examined extensively at the hearing by intervenors,
we are not aware of, and intervenors have not provided any citation to, any tes-
timony that raises any question about Mr. Bemis’ objectivity in his observations
of CP&L.

It thus is apparent that this intervenor concern is wholly speculative and
does not provide a ground for delay of the effectiveness of the Licensing
Board’s initial decision authorizing the Director to issue a full-power operat-
ing license. Moreover, the Commission’s review of all other contested issues
addressed in the Licensing Board’s second PID and the Appeal Board’s decision
affirming the Licensing Board’s conclusions reveals no basis for delaying the
effectiveness of the Licensing Board’s decision.?

As to those matters raised in the June 1986 effectiveness comments and
the January 1987 presentations that do not involve the contested issues in the
sccond PID, they also fail to provide a basis for delaying effectiveness of the
Licensing Board’s decision. Many of these concerns were resolved previously
in the Licensing Board, Appeal Board, or Commission rulings on contested
matters (including various motions to admit late contentions or to reopen and
the Commission’s ruling on the hearing requests relative to applicants’ request
for an exemption from the requirement of a full-scale emergency planning
drill 1 year before full-power licensing, CLI-86-24, 24 NRC 769 (1986))
or in the NRC Staff’s decision denying a July 2, 1986 petition under 10

30ur conclusions regarding the second PID in the context of this effectiveness decision should not be read to
foreclose any petition for review under 10 C.F.R. §2.786 of the Appeal Board's decision in ALAB-856. See 10
C.FR. § 2.764(g).



CF.R. §2.206 to initiate an enforcement proceeding, DD-86-15, 24 NRC 618
(1986). Others were addressed fully by the NRC Staff, the North Carolina
Office of Emergency Management, or applicant CP&L in the presentations at
the January 8 meeting. Nonetheless, we do find it appropriate to comment in
some detail on one of these concerns.

Presently pending with the NRC Staff is a petition under §2.206 to modify,
suspend, or revoke the Shearon Harris construction permit. In this petition
intervenors Wells Eddleman and CASH contend that this enforcement action
is appropriate because (1) there are major deficiencies in the applicants’ quality
assurance (“QA”) program with respect to electrical cable and components; (2)
two recent complaints brought to the United States Department of Labor by
former workers at the Shearon Harris site indicate CP&L lacks the requisite
character and technical capability to operate the facility; and (3) allegations
of a confidential informant about falsification of documentation, substitution
of materials, improper inspections, and improper construction assertedly show
there are additional major deficiencies in the CP&L QA program. Although the
NRC Staff has not yet issued a written decision relative to these allegations,
at the Commission’s public meeting on January 8, 1987, Staff representatives
described in detail the Staff's actions to investigate and ascertain the safety
significance of these allegations. At the meeting the Staff indicated that, on
the basis of its investigations relating to these matters, it had concluded that
the allegations do not establish any substantial deficiency in applicants’ QA
program or in its integrity or technical capability that presents a concern about
safe facility operations. We find this assessment well supported by the Staff’s
oral explanation of the status of the Staff action relative to the pending §2.206
petition, and thus conclude that the matters raised in the § 2.206 petition do not
appear to have substantial safety significance or otherwise provide a basis for
delaying full-power license issuance.

Accordingly, for the reasons given above, pursuant to 10 CF.R. § 2.764(f)(2),
the Commission finds that the Licensing Board’s decision resolving all contested



issues should become immediately effective and the Director, NRR, is authorized
to issue the full-power license for the Shearon Harris facility.*
It is so ORDERED.

For the Commission

SAMUEL J. CHILK
- Secretary of the Commission

Dated at Washington, D.C.,
this 9th day of January 1987.

“Less than 1 hour before the Commission's January 8, 1987 meeting, a motion was filed by the Conservation
Council of North Carolina, Wells Eddleman, and the Coalition for Alternatives to Shearon Harris requesting the

Commission to refrain from making any decision 10 approve the Director’s issuance of a license. Events have
rendered that request moot.
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The Appeal Board affirms, subject to certain confirmatory action by the
applicant, the Licensing Board's supplement to its third partial initial decision,
LBP-86-32, 24 NRC 459 (1986), which concerned the adequacy of the number
of bus drivers available to evacuate children in two specified school districts in
the event of an emergency at the Limerick facility.

RULES OF PRACTICE: AFFIDAVITS
Any factual information provided to the boards should be in affidavit form.

EMERGENCY PLANS: CONTENT (IMPLEMENTING
PROCEDURES)

“Implementing procedures” that supplement emergency plans with details
likely to change, such as telephone numbers, are not required for a “reasonable



assurance” finding. Louisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1106-07 (1983).

EMERGENCY PLANNING: REQUIREMENTS

Whether a solution for an emergency planning deficiency can be characterized
as “permanent” or “interim” is not important. What is important from a regula-
tory and legal standpoint is whether “there is reasonable assurance that adequate
protective measures [e.g., evacuation] can and will be taken in the event of a radi-
ological emergency.” 10 C.FR. § 50.47(a)(1). See also 10 CF.R. § 50.47(b)(10).

RULES OF PRACTICE: REOPENING OF RECORD

To reopen a record, certain criteria must be satisfied. See 51 Fed. Reg. 19,535,
19,539 (1986) (to be codified as 10 C.F.R. §2.734).

RULES OF PRACTICE: BURDEN OF PROOF

While an applicant has the ultimate burden of proving reasonable assurance,
it is not obliged to prove and reprove essentially unchallenged factual elements
of its case.

EMERGENCY PLANS: CONTENT

Under 10 C.FR. Part 50, Appendix E, §IV, emergency response plans
“shall contain information needed to demonstrate compliance with the standards
described in § 50.47(b).”

EMERGENCY PLANS: CONTENT (CHANGES)

10 CF.R. §50.54(q) requires a licensee to “follow and maintain in effect
emergency plans which meet the standards in § 50.47(b) of this part and the
requirements in Appendix E to this part.” Changes to an emergency plan
that would decrease its effectiveness are permitted only pursuant to prior NRC
approval,

EMERGENCY PLANS: CONTENT

An applicant’s commitment to satisfy, through special provisions, the emer-
gency planning standards in 10 C.F.R. §50.47(b) and 10 C.F.R. Part 50, Ap-
pendix E, must be formally included in the pertinent emergency plans.



EMERGENCY PLANS: CONTENT

Important emergency planning information must be readily available in the
plans themselves to decisionmakers. ALAB-845, 24 NRC 220, 248-49 (1986).

LICENSING BOARDS: RESOLUTION OF ISSUES

Licensing boards must “ ‘confront the facts®” and * ‘articulate in reasonable
detail the basis’ for the course of action chosen”; they are not obliged, however,
to refer specifically to every proposed finding. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977),
aff’d, CL1-78-1, 7 NRC 1, aff'd, New England Coalition on Nuclear Pollution
v. NRC, 582 F.2d 87 (1st Cir. 1978).

RULES OF PRACTICE: APPELLATE REVIEW

Appeal boards may confine their review to “substantial assertions of Licens-
ing Board error.” Long Island Lighting Co. (Shoreham Nuclear Power Station,
Unit 1), ALAB-832, 23 NRC 135, 143, review pending, CLI-86-11, 23 NRC
577, 579 (1986).

APPEARANCES

David Stone and Maureen Mulligan, Pottstown, Pennsylvania, for intervenor
Limerick Ecology Action, Inc.

Troy B. Conner, Jr., Robert M. Rader, and Nils N, Nichols, Washington,
D.C., for applicant Philadelphia Electric Company.

Benjamin H. Vogler for the Nuclear Regulatory Commission staff,

DECISION

In ALAB-836, 23 NRC 479 (1986), we affirmed virtually all of the Licens-
ing Board’s third partial initial decision in this operating license proceeding,
concerning the offsite emergency plan for the Limerick nuclear facility. As a
result of arguments raised on appeal by intervenor Limerick Ecology Action,
Inc. (LEA), however, we reversed the Board’s finding of reasonable assurance
of an adequate number of school bus drivers willing and available to assist in



an emergency evacuation of two specified school districts within the Limerick
emergency planning zone (EPZ), (Spring-Ford and Owen J. Roberts), and we
remandcd for further action on this one limited issue. Id. at 515-20.}

In response to this action, applicant Philadelphia Electric Company (PECo)
proposed to have approximately 200 of its employees — after proper training
and licensing — drive these school buses in the event of an emergency at
Limerick. The Licensing Board held two days of hearing on PECo’s proposal,
where witnesses from PECo, the Commonwealth of Pennsylvania, the affected
countics and school districts, and the Federal Emergency Management Agency
(FEMA) appearcd. Based on their testimony favorable to PECo’s proposal, the
Board found “reasonable assurance that, in the event of a radiological emergency
at the Limerick Generating Station, there will be an adequate number of bus
drivers to effectuate an evacuation of the Owen J. Roberts and Spring-Ford
Arca School Districts.” LBP-86-32, 24 NRC 459, 471 (1986). Indeed, with
the additional complement of PECo’s 200 employecs, there will be four to five
times as many drivers as are needed to satisfy the driver shortage in the two
school districts. /d. at 465-66.

LEA again appeals, while PECo and the NRC staff seck affirmance of LBP-
86-32. As explained below, we direct PECo to take certain confirmatory action
but otherwise conclude that LEA’s appeal is without merit.

A. The Licensing Board’s decision thoroughly discusses the major elements
of PECo’s volunteer driver pool and we need not repeat that discussion here, See
id. at 464-71. LEA does not appear to challenge directly the Board’s findings
themselves. Rather, its principal argument is that some means is necessary to
ensure that PECo actually fulfills its commitment to provide volunteer bus driver
employees to participate in an emergency cvacuation, To this end, LEA has
proposed that the Director of the NRC’s Office of Nuclear Reactor Regulation
and FEMA “‘verify the immediate and ongoing compliance” with five suggested
license conditions. LEA Brief in Support of Appeal (October 20, 1986) at
16. The record, however, does not support the imposition of these conditions.

The first condition would require all 200 PECo volunteers to be trained,
licensed, and *“enrolled” by name, address, and tclephone number with the
appropriate county emergency office prior to the beginning of the fall 1986
school term. See id. at 3, 8, 162 When the hearing closed on August 22, 58
volunteers had already been trained and licensed, and another 45 were scheduled
for the test (on August 25) that is the prerequisite for obtaining a school
bus driver’s license in Pennsylvania. LBP-86-32, 24 NRC at 467. As LEA
acknowledges, the particular relief sought by this license condition is essentially

!The Commission declined review of ALAB-836 on July 24, 1986.
2The Owen J. Roberts School District is located in Chester County and the Spring-Ford Area School District is
in Montgomery County.
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now moot because school reopened a few days before the Licensing Board
issued its decision. LEA Brief at 1, 2, 3.2 In any event, according to PECo,
its “voluntecer bus driver pool now consists of 234 fully trained, qualified and
licensed drivers.” Licensee’s Brief, supra note 3, at 54

As for LEA’s proposal that the volunteer drivers be “enrolled” with the county
emergency offices — i.e., that their names, addresses, and telephone numbers
be maintained on file — this exceeds the scope of the very limited issue we
remanded in ALAB-836. The additional proceedings before the Licensing Board
were to focus solely on the number of school bus drivers willing and available to
serve the two districts involved; the overall logistics of driver mobilization was
not intended to be at issue. ALAB-836, 23 NRC at 520. Further, as PECo points
out, drivers from other sources serving these and other school districts need not
be enrolled with the county organizations. Moreover, if a need for the PECo
volunteers arises, the counties’ basic plan is to contact PECo, not the individual
drivers. This is not unlike the manner in which the primary sources of drivers
for school districts throughout the EPZ are to be mobilized. See Licensee’s Brief
at 14-15. See also Louisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1106-07 (1983) (“implementing
procedures” that supplement emergency plans with details likely to change, such
as telephone numbers, are not required for *‘reasonable assurance” finding).

A second license condition proposed by LEA is designed to assure that there
will be a sufficient number of school buses available at the pertinent marshaling
areas for the PECo volunteers to drive. See LEA Brief at 15, 16. In a similar vein,
LEA also argues essentially that specific individuals should be given specific
advance assignments. Id. at 13. But again, these issues concern bus and driver
mobilization and thus exceed the scope of our narrowly circumscribed remand
in ALAB-836.% Nonetheless, the Licensing Board found in the decision here on
appeal that the counties are responsible for transporting any needed volunteer
drivers to bus locations and that, as a practical matter, PECo would facilitate
this activity. LBP-86-32, 24 NRC at 468. See also Licensee’s Brief at 20-22 &
n.50. LEA has given us no cause to doubt the efficacy of this plan. Thus, even

3PECo points out that LEA could have sought, but did not seek, a stay of the Licensing Board’s decision. Licensee's
Brief (November 21, 1986) at 4 n.8, Nor did LEA seck suspension of PECo’s operating license pending disposition
of this appeal.

4 While we have no cause to doubt this representation in PECo’s brief, the number of trained and licensed drivers
is factual information that should have been provided in affidavit form. We therefore direct PECo to supply such
an affidavit to us and the parties within 10 days of the service date of this decision.

5Tt is worth noting that in ALAB-836, we expressly affirmed the Licensing Board's earlier finding that a sufficient
number of vehicles would be available to effect a “one-1ift” school evacuation. 23 NRC at 512-15. In addition, the
procedures for assigning buses and drivers generally were also previously addressed by the Licensing Board. See
LBP-85-14, 21 NRC 1219, 1275-76, 1322 (1985). LEA did not challenge this in its earlier appeal and is foreclosed
from doing so now.
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if this matter were encompassed within the remanded issue, there is no basis for
the requested license condition.

LEA also complains that there is no *“permanent solution” for the driver
availability problem identified in ALAB-836. LEA Brief at 9. It therefore
proposes a third license condition that would require the counties and school
districts to pursue “conventional and local options” rather than the “less reliable
utility provided ones.” Id. at 16. LEA’s reasoning, however, is flawed in several
respects. First, LEA points to nothing in the record to support its suggestion
that the pool of PECo drivers will not be reliable, Further, the characterization
of PECo’s driver pool as *“permanent” or “interim” is not important. What is
important from a regulatory and legal standpoint is whether “there is reasonable
assurance that adequate protective measures [e.g., evacuation} can and will be
taken in the event of a radiological emergency.” 10 C.F.R. § 50.47(a)(1). See
also 10 CF.R. §50.47(b)(10). The Licensing Board thoroughly discussed the
evidence adduced on remand and found the necessary reasonable assurance. That
finding is based in part on PECo’s commitment to supply additional properly
trained and licensed school bus drivers from the ranks of its own employees as
long as necessary. See LBP-86-32, 24 NRC at 468-70. See also infra pp. 13-
14. LEA has failed to cast doubt on either the Board’s findings or the underlying
evidence. Finally, emergency planning officials from both Montgomery and
Chester Counties are already pursuing other sources of buses and drivers —
the stated purpose of LEA’s proposed license condition. See LBP-86-32, 24
NRC at 470-71.

Our decision in ALAB-836 to remand the school bus driver availability issue
was based largely on the results of driver surveys in the Owen J. Roberts
and Spring-Ford Area School Districts. We found that these “surveys raise[d]
a legitimate question whether there is reasonable assurance that an adequate
number of drivers would respond in an emergency” and that the Licensing
Board had not given the survey results adequate weight. ALAB-836, 23 NRC
at 518-19, 517. The last two license conditions proposed by LEA would require
that new surveys be conducted to ascertain the current unmet driver needs of
not only the Spring-Ford Area and Owen J. Roberts School Districts, but also
other unspecified districts as well. LEA Brief at 12, 16.

Clearly, as to these other school districts, LEA’s proposal exceeds the scope
of our remand and therefore this appeal. Inasmuch as we previously affirmed
the Licensing Board’s favorable findings as to the number of drivers available
for other districts throughout the EPZ (ALAB-836, 23 NRC at 519 n.72), LEA
essentially seeks reopening of the record on this score. But LEA has failed
to supply any basis whatsoever for our revisiting, through the imposition of a
license condition or otherwise, the issue of driver availability in school districts
other than Owen J. Roberts and Spring-Ford. See 51 Fed. Reg. 19,535, 19,539
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(1986) (to be codified as 10 C.F.R. §2.734) (criteria required for reopening a
record).

LEA likewise has not shown a need for new driver surveys in these latter
two districts. The potential need for additional drivers to help in evacuating
schools in the Owen J. Roberts and Spring-Ford Area Districts was explored
at the hearing on remand. See LBP-86-32, 24 NRC at 465-66. LEA had the
opportunity to discredit the older surveys on which the witnesses relied, but did
not do so. LEA merely asserts a need for more current information, without
providing a colorable reason to question the accuracy of the unmet driver needs
reflected in the existing survey results. While PECo has the ultimate burden of
proving reasonable assurance, it is not obliged to prove and reprove essentially
unchallenged factual elements of its case. In any event, even assuming new
surveys were conducted and results significantly more negative than before
were obtained, the number of drivers available from PECo’s volunteer pool
is almost twice the fotal number of drivers needed for the two involved school
districts. Compare supra p. 11, with ALAB-836, 23 NRC at 517 n.67, 518
n.70. Thus, given the substantial size of the PECo driver pool, new surveys
would serve no real purpose.S But see infra note 7.

LEA has thus failed to establish a need for any of the license conditions it
has proposed. Its skepticism about whether PECo will follow through on its
commitment by maintaining, as long as necessary, the volunteer driver pool is
not warranted on the basis of the record here. But while we need not impose
the specific license conditions LEA seeks, other action is justified. Under 10
C.F.R. Part 50, Appendix E, § IV, emergency response plans “shall contain in-
formation needed to demonstrate compliance with the standards described in
§ 50.47(b).” PECo now meets the regulatory standard pertinent to school evacu-
ation (10 C.F.R. § 50.47(b)(10)) through its commitment to complement existing
school bus driver resources with its own trained and licensed personnel. The
NRC staff contends that no license condition to make this commitment binding
is necessary because 10 C.F.R. §50.54(q) requires a licensee to “follow and
maintain in effect emergency plans which meet the standards in § 50.47(b) of
this part and the requirements in Appendix E to this part.” Changes to an emer-
gency plan that would decrease its effectiveness are permitted only pursuant to
prior NRC approval. Response of the NRC Staff (December 4, 1986) at 8-9. It
would therefore appear that, unless PECo’s commitment to supply school bus
drivers is reflected in its emergency plan, the plan is not in full compliance with
NRC regulations, and the commitment is not enforceable, It is unclear on this
record whether PECo’s commitment has, in fact, been formally included in the
emergency plan. Accordingly, we direct PECo to take promptly whatever action

SLEA%s objection to the inclusion of PECo volunteers in a general pool of drivers available to meet unexpected
needs elsewhere (LEA Brief at 7, 12) is similarly unfounded, in view of the number of volunteer drivers available.
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is necessary and appropriate to incorporate its provisions for supplying backup
bus drivers into its emergency plan, as well as those of the affected jurisdictions,
and to notify us and the parties when this is accomplished. See also ALAB-845,
24 NRC 220, 248-49 (1986) (noting the need for important emergency planning
information to be readily available in the plans themselves to decisionmakers).’

B. LEA also argues that the Licensing Board erred in limiting the testimony
of Drs. Roy C. Claypool and William Welliver, Superintendents of the Owen
J. Roberts and Spring-Ford Area School Districts, respectively. In particular,
LEA claims that it sought to question these witnesses about the extent of their
emergency planning responsibilities, but was precluded from doing so. LEA
also objects to the Licensing Board’s findings that the “early dismissal” plan of
the Owen J. Roberts School District is not relevant to the remanded issue of bus
driver availability. LEA Brief at 10-11. See LBP-86-32, 24 NRC at 469.

We have reviewed LEA’s questioning of the Superintendents and do not agree
that it was improperly limited. See Tr. 21,310-43. Indeed, the Licensing Board
initially allowed LEA a certain amount of leeway in its examination of these
witnesses. But the Board properly defined the issue we remanded in ALAB-
836 — i.c., the adequacy of the number of drivers available to help evacuate
students in the two specified school districts in the event of an emergency at
Limerick — and limited the testimony in accordance with the scope of this
issue and the witnesses® expertise. See Tr. 21,329-37. Moreover, the Board
accurately portrayed the witnesses’ favorable testimony as based on assurances
they had received from others. See LBP-86-32, 24 NRC at 469. As for the
Board’s findings with regard to the Owen J. Roberts early dismissal plan, LEA’s
point is not clearly articulated. We agree with the Licensing Board, however,
that this matter is not directly relevant here, inasmuch as the early dismissal
plan is intended for use prior to any official emergency evacuation order.

C. Lastly, LEA raises several claims of an essentially procedural nature. It
complains that the Licensing Board did not answer specific arguments put forth
in LEA’s proposed findings of fact and conclusions of law, particularly the five-
part license condition offered by LEA. LEA Brief at 4, Licensing boards must
“*confront the facts’” and * ‘articulate in reasonable detail the basis’ for the
course of action chosen;” they are not obliged, however, to refer specifically
to cvery proposed finding. Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), ALAB-422, 6 NRC 33, 41 (1977), aff'd, CLI-78-1, 7
NRC 1, aff’d, New England Coalition on Nuclear Pollution v. NRC, 582 F.2d

71t is not necessary for the emergency plan to specify the size of the pool of backup drivers to be provided by
PECo. PECo’s only obligation is to meet whatever needs arise in the two affected districts. Obviously, to fulfill
this commitment, PECo will have to monitor the status of thesc needs periodically to assure that its volunteer
driver pool is adequate in case of emergency.
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87 (1st Cir. 1978).% Our review of LBP-86-32 and LEA’s appellate arguments
discloses no significant deficiency in the Licensing Board’s decision. The Board
addressed the parties’ principal arguments and noted that it “considered all the
evidence” and “the entire record.” LBP-86-32, 24 NRC at 472, Although the
Board did not specifically discuss LEA’s proposed license conditions, we have
shown here that none of these conditions is warranted. Thus, this omission from
the Board’s decision is, at worst, harmless error.

LEA also suggests that the Licensing Board Chairman was not fair and
objective, citing Tr. 21,242-43, 21,262, 21,342-43, 21,348-49, and Board finding
#30 (LBP-86-32, 24 NRC at 470). LEA Brief at 14, The referenced portions
of the record and decision, however, do not support LEA’s characterization or
reflect any bias by the Chairman, See also ALAB-845, 24 NRC at 250 n.31.

Finally, LEA objects to the Licensing Board’s inclusion in its decision of a
discussion of “Additional Sources of Bus Drivers.” See LBP-86-32, 24 NRC at
470-71. LEA contends, among other things, that certain of the Board’s findings
exceed the scope of the remanded issue, and that some findings reflect views
previously rejected in ALAB-836. LEA Brief at 13-14. We are inclined to agree
with LEA, at least as to the latter point. See, e.g., ALAB-836, 23 NRC at 516,
519 n.73. On the other hand, the criticized Licensing Board findings merely
recount testimony given at this stage of the case and are not essential to the
Board’s decision.? Hence, LEA’s argument is without merit.

The Licensing Board's supplement to its third partial initial decision on offsite
emergency planning (LBP-86-32) is affirmed, subject to PECo’s (1) confirmation
of the current number of trained and licensed drivers in its volunteer pool, and
(2) inclusion in the pertinent emergency plans of its commitment to maintain
this driver pool as long as necessary.

It is so ORDERED.

FOR THE APPEAL BOARD

Eleanor E. Hagins
Secretary to the
Appeal Board

8Simihrly, appeal boards may confine their review to “substantial assertions of Licensing Board emor.” Long
Island Lighting Co. (Shorcham Nuclear Power Station, Unit 1), ALAB-832, 23 NRC 135, 143, review pending,
CLI-86-11, 23 NRC 577, 579 (1936).

9We note, however, that Board findings #33 and #34 concern Chester County’s continuing efforts to increase
its driver pool from other sources (LBP-86-32, 24 NRC at 470-71) — the very action sought by one of LEA’s
proposed license conditions. See supra p. 12
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Mr. Edles, concurring:

I join in this decision except in a minor respect. In my view, LEA’s proposal
that the volunteer drivers be enrolled with the respective counties does not
stray beyond the matter we earlier remanded for further consideration. But I
believe that the plan to have the counties contact PECo directly, coupled with
the requirement we impose that the PECo commitment to supply drivers be
formally incorporated into the emergency plans, is more than sufficient to ensure
the safety of the schoolchildren, Thus, I agree with my colleagues that there is
no need for LEA’s proposed license condition.
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In this operating license proceeding, the Appeal Board denies intervenors’
motion for an immediate stay of proceedings leading to hearings on the State
of New Hampshire’s Radiological Emergency Response Plan.

RULES OF PRACTICE: INTERLOCUTORY APPEALS (DIRECTED
CERTIFICATION

Appeal board will only entertain a motion for directed certification of a
licensing board scheduling order where the complaining party can show that the
schedule deprives it of its right to procedural due process. Houston Lighting
& Power Co. (South Texas Project, Units 1 and 2), ALAB-637, 13 NRC 367,
370-71 (1981).
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DUE PROCESS: SIMULTANEOUS HEARINGS

Licensing Board decision to conduct simultaneous proceedings does not
necessarily deprive an intervenor of its right to a fair hearing.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The provisions of 10 C.F.R. 2.788 governing requests to stay the effectiveness
of a decision or action pending filing of and a decision on an appeal or petition
for review are not applicable to requests for interlocutory review of a licensing
board scheduling order.,

APPEAL BOARDS: STAY AUTHORITY

An appeal board’s stay authority is not limited to circumstances in which 10
C.F.R. 2.788 comes into play but may be exercised pursuant to the appeal board’s
general supervisory authority over licensing board proceedings. See generally
Philadelphia Electric Co. (Limerick Generating Station, Unit 1), ALAB-835, 23
NRC 267, 270 (1986).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Mere commitment of resources to a hearing that may later turn out to have
been unnecessary does not justify interlocutory review of a licensing board
scheduling order,

RULES OF PRACTICE: MOTIONS (MODIFICATION OF HEARING
SCHEDULE)

Requests for modification of the hearing schedule should be directed in the
first instance to the licensing board. Cf. Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALLAB-338, 4 NRC 10, 12 (1976).

APPEARANCES
Donald S. Bronstein and Carol S. Sneider, Boston, Massachusetts, for

intervenors Francis X. Bellotti, Attorney General of the Commonwealth
of Massachusetts, et al.
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Thomas G. Dignan, Jr., RK. Gad, III, and Kathryn A. Selleck, Boston,
Massachusetts, for the applicants Public Service Company of New
Hampshire, et al.

Sherwin E. Turk for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

We have before us a motion filed by Massachusetts Attorney General Francis
X. Bellotti on behalf of the Commonwealth, the Towns of Hampton, New Hamp-
shire, and Amesbury, Massachusetts, the Seacoast Anti-Pollution League, and
the New England Coalition on Nuclear Pollution (intervenors), secking an im-
mediate stay of all proceedings leading to hearings on the New Hampshire Ra-
diological Emergency Response Plan in this operating license proceeding.! The
motion is similar to one filed earlier with the Licensing Board but contains a re-
quest that we direct that Board to certify the stay question to us for decision. The
applicants and the NRC staff oppose the motion.

Because both motions were directed to the timing of proceedings before the
Licensing Board, we deferred our consideration temporarily to accord that Board
an opportunity to address the request filed with it.2 Although the Licensing Board
has not explicitly acted on the intervenors’ request, it has now issued an order
deferring prehearing activity for about a month and thus effectively granting the
request in part? For the reasons that follow, we deny the intervenors’ motion
without prejudice to submittal of a new request if future developments warrant.

A. On December 4, 1986, the Licensing Board issued an order establishing
the schedule for litigation of the New Hampshire plan, The Board announced
its intent to rule on pending contentions by January 16, 1987. Discovery would
follow and hearings were scheduled to commence on or after April 27, 1987.

On December 18, however, the applicants filed a petition pursuant to 10
C.F.R. 2.758 and 50.47(c) requesting that the 10-mile plume exposure pathway
emergency planning zone (EPZ) for the Seabrook Station be reduced to one
mile# And, on December 23, the Board directed that responses to the applicants’
petition be submitted by January 27, 1987,

15.¢ Intervenors® Joint Motion for Immediate Stay of ASLB Proceedings (December 30, 1986) (hercafter,
Intervenors® Motion).
7'Appeal Board Order of January 8, 1987 (unpublished).

3Licmsing Board Memorandum and Order of January 9, 1987 (unpublished).

4 Commission regulations designate two regions to be used for emergency planning purposes. One is the “plume
exposure pathway emergency planning zone,” often referred to as the “plume EPZ” or “EPZ" This is the
geographic arca surrounding the plant in which the risk of exposure of members of the public to radioactivity
would be greatest in the event of an accident. Varous actions to protect the public must be developed for the

(Continued)
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After the submission of the petition but before the scheduling of responses
to it, the intervenors filed simultaneous requests with the Commission and the
Licensing Board seeking to stay all proceedings on the New Hampshire plan. The
request filed with the Commission was rejected by the NRC’s Secretary, who
advised the intervenors to file any such request with us. They did so on December
30.% They assert, among other things, that the hearing schedule allows insufficient
time to prepare for litigation on the plan. They point out, in addition, that action
on the applicants’ pending petition could render the current New Hampshire plan
moot. Further, they claim that the simultaneous litigation of the New Hampshire
plan and the applicants® petition would be unduly burdensome. For these reasons,
they maintain that litigation regarding the New Hampshire plan should await the
disposition of the petition,

B. The Commission’s Rules of Practice prohibit appeals from interlocutory
licensing board rulings of the type involved here.S Thus, the intervenors’ motion
constitutes a request that we exercise our discretionary authority to review
the Board’s ruling by way of dirccted certification.” We employ such power,
however, only when a licensing board’s action either (a) threatens the party
adversely affected with immediate and serious irreparable harm which could
not be remedied by a later appeal, or (b) affects the basic structure of the

EPZ. Ordinarily, the EPZ has a radius of about 10 miles but its exact size and configuration may vary depending
on demography, topography, or local emergency response needs and capabilities. See 10 C.F.R. 50.47(b)(10), and
€X2).

At about the same time, most of the intervenors filed with the Licensing Board requests that it reconsider
its directive that responses to the applicants® petition be submitted by January 27. The Board denied those
requests. Licensing Board Memonandum and Order of January 7, 1987 (unpublished). In doing so, however,
it noted that if “any party cannot complete its response by January 27, then that panty [shall] provide {to the
Board by that date] its partially completed response and advise the Board of a reasonable date centain on which
its written response can be completed.” /d. at 3.

The intervenors also filed a request with the Commission that the Chief Administrative Judge of the Atomic
Safety and Licensing Board Panel be appointed to decide, in the Licensing Board’s stead, all issues presented by
the petition to reduce the size of the EPZ. Intervenors® Joint Petition for Appointment of Administrative Judge and
Request for Hearing (December 22, 1986). Following its transmission to him by the Secretary of the Commission
for consideration and disposition, the Chief Administrative Judge denied the request. Memorandum and Order of
December 31, 1986 (unpublished).

5See 10 CF.R. 2.730().
7See 10 CFR. 2.718(), 2.785(b)(1); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-271, 1 NRC 478, 482-83 (1975).

The NRC staff treated the intervenors® motion as a request for a stay pursuant 1o 10 C.FR. 2.788. In tems,

however, that section is applicable only to endeavors to obtain “a stay of the effectiveness of [a] decision or
action pending filing of and a decision on an appeal or petition for review.” Here, no appealable Licensing
Board decision or action is involved. Rather, the intervenors are secking interlocutory review of a scheduling
order. Accordingly, as indicated in the text, they are in essence calling upon us to invoke our directed certification
authority and must meet the standards for the exercise of that authority.
" "'The foregoing does not mean, of course, that our stay authority is necessarily limited to circumstances in which
section 2.788 comes into play. Although we need not explare the matter here, there well may be occasions on
which the grant of stay relief will be appropriate in the exercise of our general supervisory authority over licensing
board procecdings. See generally Philadelphia Electric Co. (Limerick Generating Station, Unit 1), ALAB-835, 23
NRC 267, 270 (1986).
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proceeding in a pervasive or unusual manner® Where a scheduling order is
involved, that standard ordinarily requires a showing that the schedule deprives
the complaining party of its right to procedural due process.?

There has been no showing here that the Licensing Board’s decision to move
forward on both fronts simultaneously necessarily will deprive the intervenors
of their right to a fair hearing. Although the intervenors tell us that the hearing
schedule allows insufficient time to prepare for litigation of the New Hampshire
plan, they do not specify, let alone document, those elements of the schedule
with which they cannot satisfactorily comply.!1® Nor do they substantiate their
assertion that the schedule is unreasonable. In this connection, it is noteworthy
that their request filed with the Commission and the Licensing Board (attached
as Exhibit 1 to the motion filed with us) claimed that litigation of the various
issues raised by the contentions directed to the New Hampshire plan “would
require a substantial allocation of Intervenors’ resources to fully and properly
prepare these issues for final hearing”* but did not challenge the reasonableness
of the schedule,

In any event, as noted above, the Licensing Board has now modified its earlier
schedule and, in effect, granted the intervenors® request in part by announcing
a brief deferral of prehearing activity in connection with litigation of the New
Hampshire plan, The stated purpose of this deferral is “to permit the parties
an unencumbered period to respond” to the petition to reduce the size of the
EPZ.? And, in response to filings by several parties, including the intervenors,
it also indicated a willingness to accept incomplete responses to the applicants’
petition, provided the parties advise the Board by January 27 of the date on
which their written responses likely will be completed. See supra note 5. At
present we cannot say that simultaneous litigation, if it occurs, will necessarily
be so onerous as to deprive the intervenors of the fair hearing to which they are
entitled.

To be sure, the upcoming litigation over the New Hampshire plan will be
rendered largely academic if the Commission ultimately decides to reduce the
radius of the EPZ from ten miles to one. But a mere commitment of resources
to a hearing that may later turn out to have been unnecessary does not justify

8 public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC
1190, 1192 (1977).

? Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-637, 13 NRC 367, 370-71 (1981).
10we note, by way of contrast, that the Attorney Generzl's December 30 request that the Licensing Board
reconsider its ruling requiring responses to the applicants® petition to be filed by January 27 was accompanied by
affidavits attempting to portray the difficulties attendant upon compliance with that Licensing Board schedule.

N 1tervenors® Motion, Exhibit 1, at 3.

12'I_icensing Board Order of January 9, 1987, at 1. The Board deferred from January 16, 1987 to Febmuary 13,
1987, the issuance of its order ruling on contentions and starting the clock running for discovery. All other dates
are comespondingly deferred, with the hearing now scheduled to begin no eadier than May 28, 1987.
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interlocutory review of a Licensing Board order.)* Moreover, it is far from
incvitable that the hearing will prove to be unnecessary. It is possible that
the applicants’ proposal to reduce the size of the EPZ will be rejected. If
so, litigation regarding the New Hampshire plan will be required. In such®
circumstances, deferral of that litigation could seriously delay final resolution
of issues surrounding the plan.

The intervenors’ motion is denied without prejudice to the submittal of a new
request at a later date should due process considerations so dictate.!®
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

13 Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1113-14 (1982).
1 Any further request for modification of the hearing schedule should be directed first to the Licensing
Board. Cf. Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-338, 4 NRC 10, 12
(1976). And if that Board were to deny it, our review, of course, could be obtained only by directed centification. See
supra pp. 19-20.
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Cite as 25 NRC 23 (1987) ALAB-859

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Adminlstrative Judges:

Gary J. Edles, Chairman
Christine N. Kohl
Howard A. Wilber

In the Matter of Docket Nos. 50-424-OL
50-425-OL

GEORGIA POWER COMPANY, et al.
(Vogtle Electric Generating
Plant, Units 1 and 2)" January 21, 1987

The Appeal Board rules, in response to the oral request of the Director of
the Office of Nuclear Reactor Regulation, that a license condition imposed by
the Licensing Board with regard to a matter over which that Board no longer
had jurisdiction was null and void and therefore did not preclude issuance of a
low-power operating license.

LICENSING BOARD: JURISDICTION

Under NRC case law, once the Licensing Board issues a decision in which
it disposes of a particular issue on the merits and a notice of appeal from that
decision is filed, the Licensing Board no longer has jurisdiction to act further
with regard to that issue. See Metropolitan Edison Co. (Three Mile Island Nu-
clear Station, Unit No. 1), ALAB-699, 16 NRC 1324, 1327 (1982). Jurisdiction
over that matter rests with the Appeal Board.

LICENSING BOARD: JURISDICTION (IMPACT OF ABSENCE)

A license condition imposed by a licensing board with regard to a matter
over which that board has lost jurisdiction is null and void.
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OPERATING LICENSE: LOW-POWER LICENSE
(RESPONSIBILITY OF STAFF)

The Director of the Office of Nuclear Reactor Regulation may issue a
low-power operating license on the basis of a licensing board decision or
decisions authorizing the issuance of an operating license. 10 C.F.R. §§ 2.764(b),

2.764(E)(1)().

APPEAL BOARDS: SUA SPONTE REVIEW

Appeal Boards have long established authority to review sua sponte the
entirety of licensing board decisions, even where no appeal has been taken. See
Offshore Power Systems (Manufacturing License for Floating Nuclear Power
Plants), ALAB-689, 16 NRC 887, 890, aff’d on other grounds, CLI-82-37, 16
NRC 1691 (1982).

APPEAL BOARDS: SUA SPONTE REVIEW

Appeal board sua sponte review authority can include the imposition of
license conditions. See, e.g., Sacramento Municipal Utility District (Rancho
Seco Nuclear Generating Station), ALAB-746, 18 NRC 749 (1983).

TECHNICAL ISSUES DISCUSSED

Polymers
Dose rate effects.

MEMORANDUM AND ORDER

In an order issued January 16, 1987, we ruled that a license condition imposed
by the Licensing Board in its concluding partial initial decision, LBP-86-41, 24
NRC 901, 928 (1986), was not a bar to the issuance of a low-power operating
license for the Vogtle facility by the Director of the NRC’s Office of Nuclear
Reactor Regulation (NRR). The basis of our ruling was that the Licensing Board
lacked authority to impose this condition, rendering it null and void. We now
explain that ruling.



BACKGROUND

In 1984, the Licensing Board admitted contention 10.1, proffered jointly by
intervenors Campaign for a Prosperous Georgia (CPG) and Georgians Against
Nuclear Energy (GANE). Relying on a report from the Sandia National Labora-
tories, this “environmental qualification™ contention alleged that certain safety-
related equipment at Vogtle contained polymers that might experience greater
degradation from lower dose rates of radiation than would be expected based
on testing at higher dose rates. (This is termed a “dose rate effect.””) See LBP-
84-35, 20 NRC 887, 903 (1984). After hearing substantial uncontroverted tes-
timony on contention 10.1, the Board ultimately concluded that it was without
merit, Specifically, the Board found that

polymer materials destined for use in safety-related [Vogtle] applications have acceptably
passed an adequate environmental qualification program. Additional assurance as to the
adequacy of these polymers will derive from an operational surveillance program to be
implemented by Applicants.

LBP-86-28, 24 NRC 263, 293 (1986).

GANE filed a notice of appeal from LBP-86-28 on September 8, 1986.! By
letter ten days later, applicants advised both us and the Licensing Board (as well
as the parties) of newly discovered information regarding contention 10.1. The
polymer that showed discernible dose rate effects in the Sandia study is a
member of a group of polymers designated as XLPO and, in particular, is
a co-polymer of cthylene and vinyl acetate (EVA). At the hearing before the
Licensing Board, applicants’ witnesses testified that EVA was not used in any
safety-related equipment at Vogtle. Applicants have now learned that XLPO
insulation of certain instrumentation cable at Vogtle contains a polymer classified
as EVA. Applicants state that they will identify which cable is affected and
will subject it to the surveillance program already established and required for
safety-related equipment. Applicants also express the view that, in any event,
the Sandia conclusions about dose rate effects do not prevent XLPO insulation
from performing its intended electrical function. Letter from David R. Lewis to
Gary J. Edles, et al. (September 18, 1986). No party commented on applicants’
letter. In fact, in its subsequent brief on appeal, GANE expressly eschewed any
appeal in connection with contention 10.1, GANE Appeal Brief (October 8,
1986) at 16.

The Licensing Board later issued its concluding decision, LBP-86-41, on the
one remaining issue pending before it (contention 10.5, concerning the envi-

1We dismissed CPG's appea, finding that CPG had voluntarily withdrawn from this proceeding, thereby forfeiting
its appeal rights. ALAB-851, 24 NRC 529 (1986).
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ronmental qualification of solenoid valves used at Vogtle). Although contention
10.1 was unrelated to the subject of LBP-86-41, the Licensing Board took note
of the applicants’ September 18 letter and its earlier conclusion in LBP-86-28
about this contention. It then added:

As a condition precedent to the issuance of any operating licenses, it would first have to
be initially determined by appropriate authority that the changed information contained
in Applicants’ letter of September 18, 1986, pertaining to XIPO insulation that contains
vinyl acetate, does not lead 10 a conclusion that is inconsistent with that of this Board on
Contention 10.1.

LBP-86-41, 24 NRC at 904, 928 (emphasis added).

In a January 14, 1987, letter to the Appeal Board’s Secretary, counsel for the
NRC staff submitted an affidavit containing the results of the staff’s review of the
information disclosed in the applicants’ September 18 letter. The staff concluded
that the information does not change its earlier favorable evaluation of the safety-
related equipment and corresponding maintenance and surveillance program at
Vogtle. The staff also concluded that the license condition imposed by the
Licensing Board was thus satisfied, and it suggested that the Director of NRR
was the “appropriate authority” to make this determination. Letter from Bernard
M. Bordenick to C. Jean Shoemaker (January 14, 1987) and Enclosure. In a
letter sent the next day, the Licensing Board Chairman advised staff counsel that
the purpose of the license condition imposed by the Licensing Board was “‘to
resolve the matter of the changed information prior to licensing.” The letter also
stated the Licensing Board’s intention “to make known that at the time we set
the condition we did not know who the appropriate authority may be and we still
do not know, for it depends on the course the proceeding will take.” The letter
implied, however, that the “appropriate authority” was other than the Director of
NRR, perhaps “the Appeal Board or the Commission itself.” Letter from Morton
B. Margulies to Bernard M. Bordenick (January 15, 1987). Staff counsel replied
to Judge Margulies on January 16, 1987, expressing the view that the NRR
Director was indeed the appropriate authority to rule on any remaining matters
concerning contention 10.1. Staff counsel argued that this contention was “no
longer in litigation” because no appeal or motion to reopen was pending on the
matter, Letter from Bernard M. Bordenick to Morton B. Margulies (January 16,
1987).

Late in the afternoon of January 16, however, the Director of NRR asked
us by telephone to clarify his authority in light of the flurry of correspondence
described above. We responded with our January 16 order.
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DISCUSSION

Under NRC case law, once the Licensing Board issued the partial initial
decision in which it disposed of contention 10.1 and a notice of appeal from
that decision was filed, the Licensing Board no longer had jurisdiction to
act further with regard to that issue. See Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit No. 1), ALAB-699, 16 NRC 1324, 1327
(1982). Jurisdiction over the matter raised by applicants’ September 18, 1986,
letter rests with us. When the Licensing Board issued its concluding partial initial
decision on an unrelated issue some months later, it had no authority to impose
a license condition in connection with a previously decided matter.2 Inasmuch as
the condition is therefore void, the Licensing Board’s two partial initial decisions
must be read without the condition. In that light, together they provide the
authorization necessary for the Director of NRR to issue a low-power operating
license for the Vogtle facility. See 10 C.F.R. §§ 2.764(b), 2.764(£)(1)().

But in so ruling, we do not fully endorse the staff’s position that only
NRR has oversight of the matters here at issue. As noted, jurisdiction over
the subjects addressed in the Licensing Board’s first partial initial decision —
and thus the matter raised in applicants’ September 18 letter — lies with
us. To be sure, contention 10.1 has not been pursued before us on appeal or
in any motion to reopen or for a stay of licensing action. The staff overlooks,
however, our long established authority to review sua sponte the entirety of
licensing board decisions, even where no appeal has been taken. See Offshore
Power Systems (Manufacturing License for Floating Nuclear Power Plants),
ALAB-689, 16 NRC 887, 890, aff'd on other grounds, CLI-82-37, 16 NRC
1691 (1982). This authority can include the imposition of license conditions
as veell. See, e.g., Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), ALAB-746, 18 NRC 749 (1983).

It is fully our intention to review the disposition of contention 10.1 (including
the related correspondence subsequent to the Licensing Board's decision on this
issue) on the merits, pursuant to our sua sponte appellate review authority, and at
the same time we take up GANE’s appeal on other matters. In the meantime, our
preliminary review of the record on contention 10.1 and the newly discovered
information discloses no basis for withdrawing or altering the authorization for
the issuance of a low-power operating license.

2we suggest no disparagement of the Licensing Board’s action, however. As the Board Chairman’s letter to staff
counsel noted, its purpose was to bring attention to an important matter and sce that it was resolved prior to any
licensing action. It is only the vehicle by which the Board expressed its concern — the imposition of & license
condition — that was inappropriate in the circumstances here.
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Our order of January 16, 1987, as explained here, is reaffirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board



Cite as 25 NRC 29 (1987) LBP-87-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Kenneth A. McCollom
Dr. Walter H. Jordan

In the Matter of Docket Nos. 50-445-OL
50-446-OL
(ASLBP No. 79-430-06-OL)

TEXAS UTILITIES ELECTRIC
COMPANY, et al.
(Comanche Peak Steam Electric
Statlon, Units 1 and 2) January 7, 1987

The Board requested additional information concerning the adequacy of a
reinspection program that relies in part on sampling that is designed to detect
an error rate of at least 5% at the 95% level of confidence. The Board seeks to
Iearn the basis for concluding that a plant with just less than a 5% error rate
has attained an adequate level of safety. It inquires into how that rate compares
to what might be expected from conscientious implementation of the quality
assurance requirements of 10 C.F.R. Part 50, Appendix B, and how such an
error rate impacts on fault-tree analysis of the reliability of the AFWS.

TECHNICAL ISSUES DISCUSSED

Sampling, reinspection by;
Fault-tree analysis, effect of construction errors on;
Construction errors, rate to be expected.
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MEMORANDUM
(Adequacy of Record: Errors and Sampling)

As the case has progressed, the Board has continued to consider the rela-
tionship between the requircments of Appendix B and the acceptability of the
Comanche Peak Response Team’s (CPRT’s) alternative approach, consisting of
inspection of samples of hardware. In this Memorandum, we set forth concerns
that we have determined ought to be addressed in the interest of an adequate
record.

We understand that the sampling process employed by the CPRT is to
provide a screen for detection of the existence of deficiencies within a given
population. However, we have not seen an adequate justification for a 95/5
(or 95/95) sampling program as the screen for all systems. Although Texas
Utilities Electric Company, et al. (Applicants) have said that they do not rely
entirely on the inspection of samples, we do not understand how the CPRT’s
other work! improves the level of assurance of the program of reinspection by
sampling. For example there may be areas of the plant or types of hardware for
which Applicants will rely entirely on reinspection through sampling.2

This reliance on the reinspection of samples may affect one of the post TMI-
2 requirements: the “[plerformance of a simplified AFWS reliability analysis
that uses event-tree and fault-tree logic techniques to determine the potential for
AFWS failure under various loss-of-main-feedwater-transient requirements.” It
appears to us that reliance on the CPRT reinspection program could require a
revision to the required analyses.

We are interested in the relationship between the 95/5 sampling program
and the level of safety achieved at nuclear plants by properly certified, trained,
and supervised craft personnel and by an appropriate quality assurance/quality
control program (QA/QC), which would catch and reduce errors made by craft.4

15ee Applicants® Memorandum in Response to Board Memorsndum (Statistical Inferences from CPRT Sampling),
January 31, 1986, at 17. We do not find precisely the same kind of statement in Applicants® Response to Board
Concerns [Concerns Response], December 1, 1986, so we are not sure whether Applicants continue to rely on
the same reasoning concerning not relying entircly on a sampling program. Furthermore, we note that the use of
two ,95/.05 screens may have some effect on the level of confidence or level of error of the sampling program;
and Applicants may wish to discuss the effect of double sampling to assist us to understand this research tool
better. Concerns Response at 6-7,
27To the extent that the CPRT credibly confirms the reliability of all or pant of the QA/QC program, this would
of course enhance the credibility of findings that portions of the plant are adequate for safety because they pass
the CPRT's sampling screen. The difficulty we foresee, concerning the need 1o rely on the sampling program, is
most relevant should the CPRT discredit substantial portions of QA/QC or should the evidence about the QA/QC
gmgnm be equivocal.

Safety Evaluation Report, NUREG-0797, July 1981, at 22-38.
4Wedonat entirely accept the argument that “(i]f a population passes the 95/95 sample screen, . . . the population
of items is free from programmatic deficiencies.” Applicants’ Memorandum in Response to Board's Memorandum,
January 31, 1986, at 9. All we would conclude from a population passing the 95/95 sample screen is that it is
probably free from programmatic deficiencies that result in an error rate of 5% or more. The question this raises
is whether that is adequate assurance of safety.
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We recognize that errors are expected. But what level of errors is expected?
What level do codes anticipate? What effect does the error level have on
probability risk assessments?

We are not setting any particular time deadline for a response, but we are
interested in reading the response we will receive. Intervenors may respond
within a month of Applicants’ filing. Staff may respond with all deliberate speed.,

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Walter H. Jordan (by PBB)
ADMINISTRATIVE JUDGE

Kenneth A. McCollom (by PBB)
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 25 NRC 32 (1987) LBP-87-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Gustave A. Linenberget, Jr.
Richard F. Cole

In the Matter of Docket No. 50-389-OLA
(ASLBP No. 87-544-01-LA)
(Spent Fuel Transfer Amendment)

FLORIDA POWER & LIGHT
COMPANY, et al.
{St. Lucle Nuclear Power Plant,
Unit No. 2) January 16, 1987

The Licensing Board dismisses, for lack of standing, the only hearing request
in an operating license amendment proceeding and, accordingly, terminates the
proceeding.

RULES OF PRACTICE: INTERVENTION PETITION

Under 10 CF.R. §2.714(a), an intervention petition must set forth with
particularity the petitioner’s interest in the proceeding, how that interest may
be affected by the results of the proceeding, and the specific aspect(s) of the
proceeding as to which the petitioner wishes to intervene.

RULES OF PRACTICE: INTERVENTION (INTEREST)

Residence more than 100 miles from a reactor site is not sufficient to establish
a petitioner’s interest in a proceeding.
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RULES OF PRACTICE: STANDING

A statement of a citizen’s right or a civic duty to participate in a procecding
constitutes a generalized grievance shared in substantially equal measure by all
or a large class of citizens and does not result in distinct and palpable harm
sufficient to support a petitioner’s standing.

RULES OF PRACTICE: DISCRETIONARY INTERVENTION

A petitioner who fails to meet the standing requirements of 10 C.FR.
§2.714(a) could be permitted to intervene as a matter of discretion, assuming
he met the standards established by the Commission for such discretionary
intervention. In particular, a petitioner would have to demonstrate how his
participation would assist in developing a sound record in the proceeding.

RULES OF PRACTICE: SCOPE OF INFORMATION REQUIRED
FOR LICENSING

Where the spent fuel pools of two facilities are to be shared, the requirements
of General Design Criterion 5 become applicable. They must be analyzed by an
applicant and evaluated by the NRC Staff.

RULES OF PRACTICE: OPERATING LICENSE AMENDMENTS

In the absence of a hearing on an operating license amendment, the Staff
is not required to make the *“no serious hazards consideration” finding of 10
C.F.R. §50.92(c). See 10 C.F.R. §5091,

MEMORANDUM AND ORDER

(Dismissing Hearing Request)

This proceeding involves the proposed amendment of Facility Operating
License NPF-16, for the St. Lucie Plant, Unit 2, to permit the transfer of
spent fuel from the St. Lucie Plant, Unit 1 spent fuel pool to the Unit 2
spent fuel pool. The Applicants for the amendment are Florida Power and Light
Co., Orlando Utilities Commission of the City of Orlando, Florida, and Florida
Municipal Power Agency (Applicants). The St. Lucie units are each pressurized
water reactors located on Hutchinson Island in St. Lucie County, Florida. The
fuel handling buildings of the two units, between which spent fuel would be
transported, are approximately 300 feet apart.
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1. As set forth in our Memorandum and Order (Regarding Request for
Hearing), dated December 9, 1986 (unpublished), a timely request for a hearing
was filed by John Paskavitch. That request, however, was “patently deficient.” It
was a one-sentence request which identified neither Mr, Paskavitch’s interest in
the proceeding nor the specific aspect(s) of the subject matter of the proceeding
as to which he wished to intervene.

Notwithstanding those deficiencies, and in accord with the NRC Rules of
Practice, we provided Mr. Paskavitch an opportunity to amend his petition, We
stated that an amended petition should set forth “with particularity [Mr. Paska-
vitch’s] intercst in the proceeding, how that interest may be affected by the
results of the proceeding, and the specific aspect(s) of the proceeding as to
which he wishes to intervene.” We specifically pointed out that Mr. Paskavitch’s
address in South Venice, Florida, as set forth on the letterhead of his intervention
petition, although not in the petition itself, would not be sufficient to establish
his interest, since South Venice (on the west coast of Florida) is apparently more
than 100 miles from the plant site (near the east coast of Florida). December 9,
1986 Memorandum and Order, at 2. We further stated that, absent a satisfactory
amended petition, Mr. Paskavitch’s hearing request would be dismissed.

On December 10, 1986, Mr. Paskavitch filed a document entitled “Petitioner’s
Reasons for a Request for Hearing.”! Treating this document as a supplemental
or amended hearing request, the Applicants and NRC Staff filed responses,
dated January 9, 1987, and January S, 1987, respectively. They each oppose the
hearing request.

Mr. Paskavitch’s supplemental request includes eight questions which he
poses regarding the license amendment application. It contains no statement
concerning his interest in the proceeding, other than an assertion that “a citizen
has the right to intervene in the decision making process.” The cover letter
similarly refers to a “civic duty to help insure the safety of the United States
nuclear power plant program.,”

In our view, Mr. Paskavitch’s hearing request and supplemental request fail
to satisfy the intervention requirements of 10 C.F.R. §2.714(a). Although we
express no opinion as to their relevancy to the amendment, the eight questions
may be deemed adequate to establish the “aspect(s)” of the proceeding as to
which Mr, Paskavitch wishes to intervene. The statement of interest, however,
remains inadequate. At best, it expresses a *‘generalized grievance® shared in
substantially equal measure by all or a large class of citizens.” That type of
grievance “will not result in distinct and palpable harm sufficient to support

!This document was initially filed with the Chief Administrative Judge, Atomic Safety and Licensing Board Pancl,
who referred it to this Board. Mr. Paskavitch also forwarded a copy of this document to the Board. Under the
schedule established by our December 9 Memorandum and Order, this document was timely filed.
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standing.” Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
No. 1), CLI-83-25, 18 NRC 327, 333 (1983).

Although Mr. Paskavitch fails to meet the standing requirements of § 2.714(a),
we nevertheless could permit him to intervene as a matter of discretion, assuming
he met the standards established by the Commission for such discretionary
intervention. Portland General Electric Co. (Pebble Springs Nuclear Plant, Units
1 and 2), CLI-76-27, 4 NRC 610, 614-17 (1976); Three Mile Island, supra, 18
NRC at 333. Mr. Paskavitch has not addressed the standards for discretionary
intervention, just as he has failed to provide any information bearing upon his
standing under §2.714(a). In particular, he has failed to demonstrate how his
participation would assist in developing a sound record in this proceeding. In
these circumstances, we decline to exercise our discretion to grant intervention
to Mr. Paskavitch.

Accordingly, we are dismissing Mr. Paskavitch’s hearing request for lack of
standing.

2. On December 16, 1986, the NRC Staff filed a response to a letter dated
December 2, 1986, written by Mr. Eric Buetens, supporting Mr. Paskavitch’s
hearing request. (That letter was addressed to the NRC Resident Inspector at
the St. Lucie plant and did not reach us until after we had received the Staff’s
response.) The Applicants, in responding to Mr. Paskavitch’s supplemental
request, indicated that they were not responding to Mr. Buetens’ letter because
they did not regard it as a hearing request. The Staff also did not regard
Mr. Buetens’ letter as a hearing request but claimed that, if considered as a
hearing request, it is both inadequate and late-filed and should be denied.

We do not consider Mr, Buetens’ letter to constitute a hearing request and
hence take no action with regard to it. But we agree with the Staff that, if viewed
as a hearing request, it is late-filed and fails to conform to the requirements of
§2.714(a).

3. On December 9, 1986, we wrote a letter to counsel for the NRC Staff and
the Applicants which pointed to a potential deficiency in the matters submitted
to NRC in support of the proposed amendment. Specifically, we noted that
the Staff’s October 1981 Safety Evaluation Report (SER) for St. Lucie Plant,
Unit 2 (NUREG-0843) stated that, because there was (at the time) no sharing
of the spent fuel facilities between the two St. Lucie units, the requirements
of General Design Criterion (GDC) 5 were not applicable. We stated that it
appeared that GDC 5 would become applicable if the proposed amendment
were to be approved. We also were unaware of any analysis by the Applicants
of the facility’s conformance to GDC 5 and indicated that such an analysis
(and evaluation by the Staff) might constitute a legal requirement for the
proposed amendment, as well as a consideration to be taken into account by
the Staff in making a “no significant hazards consideration” finding pursuant to
10 C.F.R. §50.92(c).
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Neither the Applicants nor the Staff have filed any response to the matters
raised in our Deccember 9, 1986 letter — indeed, we requested no such
responses. We also stated in our letter that we did not intend at that time to
raise the issue of the conformance of the facility to GDC 5 under our authority
in 10 C.FR. §2.760a.

We are still of the opinion that, as a predicate to the proposed amendment,
the Applicants should submit an analysis of the facility’s conformance to GDC 5
and the Staff should evaluate that analysis in its SER for the amendment. We are
declining, however, to raise this issue pursuant to § 2.760a. We have no basis for
finding, within the terms of that section, that “a serious safety, environmental,
or common defense and security matter exists.” The deficiency we perceive is
one of analysis and evaluation, not of safety. Moreover, we are not aware of
any information which would suggest that the facility would fail to meet the
requirements of GDC 5.

Nonetheless, conformance with NRC requirements is important. We leave it
to the Staff to assurc that the Applicants have complied with the requirements
of GDC 5 in connection with this license amendment. We also note that, given
our dismissal of the pending hearing request, and absent any other such request,
the Staff will not be required to make the *“no serious hazards consideration”
finding of § 50.92(c). See 10 C.F.R. §50.91.

For the foregoing reasons, it is, this 16th day of January 1987, ORDERED:

1. The hearing request of John Paskavitch, dated November 6, 1986, is
dismissed.

2. This proceeding is terminated.

3. This Memorandum and Order shall become effective immediately and
will constitute the final action of the Commission thirty (30) days after the date of
its issuance, unless review is sought pursuant to 10 C.F.R. § 2.714a. Mr. Paska-
vitch may take an appeal from this Memorandum and Order to the Atomic Safety
and Licensing Appeal Board, within ten (10) days after service hercof. The
appeal shall be asserted by the filing of a notice of appeal and accompanying

36



supporting brief. Any other party may file a brief in support of or in opposition
to the appeal within ten (10) days after service of the appeal.

Dated at Bethesda, Maryland,
this 16th day of January 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ADMINISTRATIVE LAW JUDGE

Jvan W. Smith

In the Matter of Docket No. 30-16055-SP
(ASLBP No. 87-545-01-SP)
(BML No. 34-19089-01)

(EA 86-155)
ADVANCED MEDICAL SYSTEMS, INC.
(One Factory Row,
Geneva, Ohlo 44041) January 14, 1987

MEMORANDUM AND ORDER
FOLLOWING FIRST PREHEARING CONFERENCE

Counsel for the Licensee, counsel for the NRC Staff, and I joined in an official
prehearing conference by telephone on January 8, 1987. Tr. 1-57. The purpose
of the conference was (1) to determine whether the issues have been joined by
the pleadings contained in the record to date; (2) to provide for discovery; (3)
to determine whether an expedited proceeding is appropriate; and (4) to attend
to routine prehearing matters.

JOINDER OF ISSUES

The Order Suspending License and Order to Show Cause (Effective Imme-
diately), (the Suspension Order), dated October 10, 1986, and signed by the
Director of Inspection and Enforcement, is the basic charging document. On
October 29, counsel for the Licensee filed an answer to the Suspension Or-
der and requested a hearing. The Commission issued its Notice of Hearing on
November 26 granting a hearing and stating that the issue before the adminis-
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trative law judge will be “whether, on the basis of the matters set forth in the
Order, the Order should be sustained.”

On December 16, Licensee filed its answer to the Notice of Hearing, admitting
certain procedural allegations, but incorporating by reference each statement
and denial contained in the October 29 answer to the Suspension Order, The
December 16 answer also generally denied that the Licensee violated any federal
law, federal regulation, or license condition. In effect, Licensee’s answer to the
Notice of Hearing is a complete and adequate general denial to the charges
made in the Suspension Order. The factual issues are drawn. The NRC Staff
has the burden of proceeding with the evidence and the burden of sustaining its
Suspension Order.

DISCOVERY

Prior to the designation of an administrative law judge, Licensee filed
several discovery requests assertedly in accordance with 10 CF.R. §§2.720 and
2.744. Since there was then no presiding officer to authorize such discovery, and
since there were no factual issues approved for such discovery, the discovery
requests had no force in the proceeding before me. During the prehearing
conference on January 8, I authorized discovery, and deemed the previously
filed discovery requests to be requests made under that authority as if made on
January 8.

EXPEDITED PROCEEDING

On or about December 23, 1986, Licensee submitted to the Administrator of
Region IIT a motion for “rescindment” of the Suspension Order, in accordance
with the terms of that order. Order at 4. During the prehearing conference, the
parties informed me that the Regional Administrator has denied the motion, The
license remains suspended.

Counsel for Licensee has represented that the Suspension Order has resulted
in serious economic impact on Licensee’s business and that presently about half
of Licensee’s work force has been laid off. In any event the suspension of the
license is in itself a sufficient ground for expediting this proceeding.

The NRC Staff is directed to respond to the presently outstanding discovery
requests as soon as it can do so, i.e., not taking unless necessary the time periods
set out in the discovery rules. The parties are directed to attempt to resolve
discovery disputes by seeking prompt rulings from me, rather than following the
traditional procedure of making formal written objections, motions for protective
orders, and motions to compel responses to discovery.
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During the prehearing conference, counsel for Licensee indicated that he
would probably petition the Commission for a stay of the Regional Admin-
istrator’s decision denying the motion for rescindment of the Suspension Or-
der.* The proceeding before me, however, shall continue on an expedited basis
notwithstanding the pendency of a stay petition before the Commission.

Service to and from the Licensee shall be by express mail unless a faster
method (electronic transmission, for example) is available. I intend to arrange
for a prehearing conference by telephone in about 2 weeks to review the status
of the proceeding.

IT IS SO ORDERED.

Ivan W, Smith
Administrative Law Judge

Bethesda, Maryland
January 14, 1987

*By letter of November 6, 1986, from the Secretary of the Commission, Samuel J, Chilk, to counsel for Licensee,
Licensee was informed that “[s]hould the Regional Administrator deny such & request [to rescind the Suspension
Order], the licensee may seck a stay from the Commission, pursuant to 10 C.F.R. §2.788, by submitting
an appropriate motion to the Commission with supporting affidavits.” Licensee’s counsel at first argued that
jurisdiction to stay the unfavorable decision of the Regional Director lies with me, I advised him that, unofficially
and without studying the matter, I believed that the Commission has exclusive jurisdiction to consider such 2
petition for a stay (recognizing of course that the Regional Administrator retains jurisdiction to rescind or relax
the order).

1 also suggested to counsel that the licensee probably would not be prejudiced if my nent of jurisdiction
was incorrect. A pontion of this discussion was incorrectly transcribed. Therefore, the following correction at
Tr. 20, lines 7-11, is ordered:

1 think that you would quickly find, if you made a motion, a petition under 2.788 to the Commissioners,
you would quickly find ffdf whether that is an crror and £ whether it should have been sent to me. They
would make that determination without delay, I am confident.
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UNITED STATES OF AMERICA
NUGLEAR REGULATORY COMMISSION

OFFICE OF INSPECTION AND ENFORCEMENT

James M. Taylor, Director

In the Matter of Docket Nos. 50-206
50-361
50-362
SOUTHERN CALIFORNIA

EDISON COMPANY, et al.
(San Onofre Nuclear Generating
Statlon, Units 1, 2, and 3) January 29, 1987

The Director of the Office of Inspection and Enforcement denies a petition of
the City of Laguna Beach, California (Petitioner), to extend the 10-mile radius
of the emergency planning zone (EPZ) for the San Onofre Nuclear Generating
Station to include South Laguna and Laguna Beach,

The bases for the action requested in the petition are concerns about the lack
of emergency planning for Laguna Beach, the topography of the South Orange
County coastline as it relates to the transportation network, and the effect on
the residents of Laguna Beach as others who live to the south drive through
Laguna Beach as part of an evacuation procedure. The petition also referred to
the “recent circumstances in the Soviet Union™ as a basis for reconsidering the
emergency planning zone issue for San Onofre.

TECHNICAL ISSUE DISCUSSED: EMERGENCY PLANNING ZONE

The current plume exposure EPZ for San Onofre is adequate, and Laguna
Beach and South Laguna, which lie outside the EPZ but within the public edu-
cation zone for San Onofre, are adequately addressed in the existing emergency
plans for Orange County and the State of California.
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TECHNICAL ISSUES DISCUSSED: EMERGENCY PLANNING
REGULATIONS

Reviews performed to date of the Chernobyl accident and the Chernobyl
plant design have not identified any aspects of the accident that show a clear-cut
nexus to U.S. commercial nuclear power plants. At this time, it is too early to
determine whether any changes to current emergency planning regulations will
be required.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION

By petition dated May 27, 1986, the City of Laguna Beach, California (Pe-
titioner), requested, pursuant to 10 C.F.R. §2.206, that the Nuclear Regulatory
Commission (NRC) extend the 10-mile radius of the emergency planning zone
for the San Onofre Nuclear Generating Station to include South Laguna and
Laguna Beach.

The bases for the action requested in the petition are concerns about the lack
of emergency planning for Laguna Beach, the topography of the South Orange
County coastline as it relates to the transportation network, and the effect on
the residents of Laguna Beach as others who live to the south drive through
Laguna Beach as part of an evacuation procedure. The petition also referred to
the “recent circumstances in the Soviet Union™ as a basis for reconsidering the
emergency planning zone issue for San Onofre.

Notice of receipt of the petition indicating that a final decision with respect
to the requested action would be forthcoming at a later date was published in the
Federal Register on July 23, 1986 (51 Fed. Reg. 26,484). Because the petition
involved matters related to offsite emergency planning, the NRC requested
the assistance of the Federal Emergency Management Agency (FEMA) in
responding to the issues raised in the petition.! The FEMA response, dated
October 21, 1986, is attached to this document (not published). In addition to
the response from FEMA, the Southern California Edison Company (Edison
or Licensee) provided a response to the petition. The Licensee’s response of
October 3, 1986, is attached also (not published).

1FEMA, by Presidential directive, has been assigned the responsibility for assessing the adequacy of offsite
emergency plans for the area surrounding a nuclear plant. The NRC is responsible for assessing the adequacy of
onsite emergency plans and has the final licensing authority.
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DISCUSSION

The size of the emergency planning zones (EPZs) for commercial nuclear
power plants is established by NRC regulations. The EPZs are defined as the
areas for which planning is needed to ensure that prompt and effective actions
can be taken to protect the public in the event of an accident. The choice of
the size of the EPZs (about 10 miles in radius for the plume exposure pathway
and about 50 miles in radius for the ingestion pathway) represents a judgment
on the extent of detailed planning which must be performed to ensure adequate
protective action and is based on an in-depth study of the technical issues by a
joint NRC/EPA Task Force.?

The size of the plume exposure pathway EPZ for San Onofre was litigated
in the emergency planning portion of the licensing proceedings. In that portion
of the proceedings, the intervenors contended that, in determining the exact
size of the EPZ, emergency planning officials failed to consider specific local
conditions including topography, land characteristics, population, and evacuation
routes. In support of its position that the EPZ had been properly determined,
the Licensee introduced an evacuation time analysis report® that specifically
considered the effect of local topography in determining the traffic capacity
of roadways designated as evacuation routes. The Licensing Board’s decision,
issued in May 1982, found that the boundaries of the EPZ for San Onofre
were drawn in accordance with relevant local conditions and comply with the
appropriate emergency planning regulations. LBP-82-39, 15 NRC 1163, 1228
(1982), aff’d, ALAB-717, 17 NRC 346 (1983); see also ALAB-680, 16 NRC
127, 132 (1982).

The FEMA and Licensee responses (Attachments 1 and 2, respectively)
provide information on emergency planning for Laguna Beach and South
Laguna. The California State Nuclear Power Plant Emergency Response Plan
and the Orange County Incident Response Plan for San Onofre Generating
Station identify a public education zone (PEZ) which is defined as that area
outside and adjacent to the plume exposure pathway EPZ extending for a distance
of approximately 20 miles from the plant. As described in the Orange County
plan, the PEZ for San Onofre encompasses the communities of Laguna Beach,
Laguna Hills, Laguna Niguel, South Laguna, El Toro, and Mission Viejo in
Orange County. The PEZ was established by the State of California to ensure that
the public would be informed in advance about how it would be notified of an
emergency and what protective actions, if any, should be taken. The California

2"lening Basis for the Development of State and Local Government Radiological Emergency Response Plans
in Support of Light Water Nuclear Power Plants,” NUREG-0396/EPA 520/1-78-015, December 1978.
3uAnalysis of Time Required to Evacuate Transient and Permanent Population from Various Arcas Within the
Plume Exposure Pathway Emergency Planning Zone, San Onofre Nuclear Generating Station,” by Wilbur Smith
and Associates, July 1981, (This study has subsequently been updated in June 1982 and November 1985).
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plan requires Edison to creatc a public education program for the PEZ. As
part of this program, Edison annually distributes an “Emergency Information
Handbook” which includes information on the levels of emergency that could
arise, emergency planning for San Onofre, notification methods, and the steps
the public can take to avoid or greatly reduce the potential effects of a radioactive
release.

FEMA reports that the State of California Master Mutual Aid Agrecement
provides for support from adjacent jurisdictions and would be implemented
during an emergency. Orange County would coordinate mutual aid between
jurisdictions within Orange County, including the cities of Laguna Beach and
South Laguna. FEMA notes that under this arrangement both communities would
be protected in a radiological emergency at San Onofre. In a letter to FEMA
dated September 22, 1986, the Director of the State of California Governor’s
Office of .Emergency Services states: *“The position taken by the State of
California is unchanged; we feel the existing emergency planning zone around
San Onofre is adequate and the residents of the City of Laguna Beach arc
adequately protected.”

On the basis of an evaluation of emergency planning information for the
State of California and Orange County, FEMA concludes that offsite radiological
emergency preparedness at San Onofre for the current plume exposure EPZ is
adequate to provide reasonable assurance that appropriate measures can be taken
to protect the public in the event of an emergency; the level of offsite planning
and preparedness provided for the cities of Laguna Beach and South Laguna
in the existing emergency response plans for Orange County and the State of
California is adequate; and these plans seem adaptable to supporting response
activities beyond the current EPZ boundaries if it would ever be necessary to
expand the response base.

The NRC is currently engaged in evaluating the consequences and impli-
cations of the accident at the Chernobyl nuclear plant in the Soviet Union,
particularly as they relate to U.S. nuclear regulatory policies and practices, in-
cluding emergency planning. Reviews performed to date of the accident and the
Chernobyl plant design have not identified any aspects of the accident which
show a clear-cut nexus to U.S. commercial nuclear power plants. NRC studies,
in coordination with many other ongoing national and international activities,
are receiving priority attention to either confirm that the Commission’s current
regulatory practices and policies are sound or to identify improvements. Any
new requirements arising from these investigations, including emergency plan-
ning requirements, will be carefully evaluated by the Commission. At this time,
it is too early to determine whether any changes to current emergency planning
rcgulations will be required.



CONCLUSION

For the reasons discussed above, I find no substantial basis for taking the
action requested by the petition. The NRC supports the FEMA conclusion
that the current plume exposure pathway EPZ for San Onofre is adequate and
that Laguna Beach and South Laguna, which liec within the public education
zone for San Onofre, are adequately addressed in the existing emergency plans
for Orange County and the State of California. Accordingly, the Petitioner’s
request for action pursuant to 10 CF.R. §2.206 is denicd. As provided in 10
C.E.R. §2.206(c), a copy of this Decision will be filed with the Secretary for
the Commission’s review,

James M. Taylor, Director
Office of Inspection and
Enforcement

Dated at Bethesda, Maryland,
this 29th day of January 1987.

[The attachments have been omitted from this publication but can be found in
the NRC Public Document Room, 1717 H Street, NW, Washington, DC 20555.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Victor Stello, Jr.
Executive Director for Operations

In the Matter of Docket No. PRM-50-41

PUBLIC CITIZEN January 14, 1987

The Commission denies a petition for rulemaking submitted by Public Citi-
zen, The Petitioner requests that, to comply with the mandate of the NRC Train-
ing Authorization, § 306 in the Nuclear Waste Policy Act of 1982, NRC adopt
specific regulations or other regulatory guidance setting forth detailed require-
ments for training and fitness for duty of nuclear power plant personnel. The
denial states that NRC is denying the petition, among other reasons, because it
has determined that the statute does not cover fitness for duty and with respect
to training that it provides NRC with flexibility to issue the regulatory guidance
in the form of a policy statement.

NWPA: SECTION 306 (FITNESS FOR DUTY)

Section 306 (NRC’s Training Authorization Section) of the Nuclear Waste
Policy Act of 1982 (NWPA) does not cover fitness for duty. Therefore, NRC has
not engaged in a rulemaking; nonetheless, the Commission has issued a policy
statement on this subject.

NWPA: SECTION 306 (TRAINING AND QUALIFICATION)

Section 306 of NWPA provides NRC with flexibility to issue regulatory
guidance on training and qualification in the form of a policy statement; NRC
does not have to engage in a rulemaking on this subject.

49



DENIAL OF PETITION FOR RULEMAKING

SUMMARY

The Nuclear Regulatory Commission (NRC) is denying a petition for rule-
making filed on behalf of Public Citizen by Eric Glitzenstein, Attorney for
Public Citizen, and Ken Bossong, Director, Critical Mass Energy Project (Pe-
titioner). The Petitioner requests that, to comply with the mandate of § 306 of
the Nuclear Waste Policy Act of 1982 (the NRC Training Authorization Sec-
tion), NRC adopt specific regulations or other regulatory guidance setting forth
detailed requirements for training and fitness for duty of nuclear power plant
personnel. NRC is denying the petition, among other reasons, because it has
determined that the statute does not cover fitness for duty and, with respect to
training, that it provides NRC with flexibility to issue the regulatory guidance
in the form of a policy statement.

DENIJAL

The Commission is concerned that the Petitioner’s assertions could cause mis-
understandings about the Commission’s policy statements on fitness for duty and
on training and wishes to use this opportunity to clarify any misconceptions. The
Commission will provide in full the Petitioner’s arguments, the arguments of
the opponents of the petition, and its own determinations so that all of the ar-
guments are presented clearly and in order that the two policy statements and
their backgrounds can be better understood.

The Petition

The Petitioner believes that NRC has failed to fulfill its statutory obligations
under §306 of the Nuclear Waste Policy Act of 1982 (NWPA) (the NRC
Training Authorization Section), 42 U.S.C § 10,226, 19 Stat. 2201 at 2262-2263,
Pub. L. No. 97-425, and that the statutory deadline for compliance has long since
passed. The Petitioner contends that this failure results in increased danger to
the health and safety of the public from inadequately trained nuclear power
plant personnel. It urges NRC to adopt specific regulations or other regulatory
guidance setting forth detailed requirements for training and fitness for duty of
nuclear power plant personnel,
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Basis for the Petition

The Petitioner bases its petition on the statutory mandate of §306 of the
NWPA which requires various NRC actions by January 7, 1984, as follows:

SEC. 306. NUCLEAR REGULATORY COMMISSION TRAINING AUTHORIZA-
TION. — The Nuclear Regulatory Commission is authorized and directed to promulgate
regulations, or other appropriate Commission regulatory guidance, for the training and qual-
ifications of civilian nuclear powerplant operators, supervisors, technicians and other appro-
priate operating personnel. Such regulations or guidance shall establish simulator training
requirements for applicants for civilian nuclear power-plant operator licenses and for opera-
tor requalification programs; requirements governing NRC administration of requalification
examinations; requirements for operating tests at civilian nuclear powerplant simulators,
and instructional requirements for civilian nuclear power-plant licensee personnel training
programs. Such regulations or other regulatory guidance shall be promulgated by the Com-
mission within the 12-month period following enactment of this Act, and the Commission
within the 12-month period following enactment of this Act shall submit a report to Congress
setting forth the actions the Commission has taken with respect to fulfilling its obligations
under this section.

The Petitioner contends that the Commission’s March 20, 1985 Policy
Statement on Training and Qualification of Nuclear Power Plant Personnel (50
Fed. Reg. 11,147) and its then-proposed, now final, Policy Statement on Fitness
for Duty of Power Plant Personnel (51 Fed. Reg. 27,921 (Aug. 4, 1986)) are
legally insufficient to fulfill NRC’s obligations under § 306.

With respect to fitness for duty (on which NRC had not published a final
policy statement when it docketed the petition on April 17, 1986), the Petitioner
states “that the NRC has totally abandoned its responsibilities under section
306.”

The Petitioner argues that the Commission’s Training and Qualification Policy
Statement does not comply with the statute in three ways. First, it asserts that
the Policy Statement gives five elements of an acceptable training program that
are vague and general and fail to set forth any specific standards against which
compliance can be measured or enforced. Further, the Petitioner contends that
because these five elements do not outline “requirements for personnel training
programs” they do not comport with Congress’ intent in enacting § 306.

Second, the Petitioner insists that NRC’s endorsement of the Institute for
Nuclear Power Operations’ (INPO) accreditation programs, instead of NRC’s
promulgation of its own training requirements, does not comply with the
statute. The Petitioner mentions in this context Senator Weicker’s statement
that notes “the shortcomings of relying only upon INPO or other existing
institutions.” See Cong. Rec. $15643 (Dec. 20, 1982). The Petitioner also
contends that NRC’s endorsement of INPO’s accreditation program sacrifices
public participation in the development of regulations or regulatory guidance
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and public access to documents reflecting licensees’ implementation of these
requirements.

Finally, the Petitioner argues that the Training and Qualification Policy
Statement does not allow for adequate monitoring of the effectivencss of a
training program because (1) the five elements are vague and do not provide
adequate standards against which to measure an individual licensee’s progress or
to evaluate the effectiveness of INPO’s program as a whole; (2) it provides only
for NRC monitoring of licensees that achieve INPO accreditation and does not
provide for NRC monitoring of licensees with the most severe training problems;
and (3) NRC has not retained authority to ensure prospectively that each licensee
implements adequate training programs and that all achieve accreditation within
a specific time.

Public Comments on the Petition and NRC Responses

NRC published in the Federal Register on May 12, 1986 (51 Fed. Reg.
17,361), a notice that the petition for rulemaking had been filed. Interested
persons were invited to submit written comments or suggestions about the
petition by July 11, 1986. NRC received twenty-one comments in response to
the notice, twenty from utilities and their various representative organizations
opposing the petition and a short letter from another group supporting it. The
latter organization states in essence that it is concerned that NRC monitors only
licensees with INPO accreditation and not those with the most severe training
problems.

Fitness for Duty

With respect to fitness for duty, many of the opponents of the petition point
to the words and legislative history of §306, stating that neither mentions
policies for administration of fitness-for-duty programs or broader, more generic,
continuing observation programs. Several commenters indicate that the Petitioner
is incorrect in stating that the Commission has abandoned its responsibilities in
this arca and say that apparently the Petitioner is unaware of NRC’s ongoing
efforts which provide guidance and direction to utilities with nuclear power
programs and make rulemaking unnecessary.

The commenters note that the Commission approved a fitness-for-duty policy
statement on June 25, 1986 (51 Fed. Reg. 27,921 (Aug. 4, 1986)) and that NRC
guidance on this issue has existed for many years. They disclose that the Nuclear
Utility Management and Resources Committce (NUMARC), an organization
composed of the top officers of all utilities with nuclear power plants, proposed
to NRC during the summer of 1984 a 2-year trial period for the development
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and implementation of fitness-for-duty guidelines at all of their plants, to be
evaluated by INPO. They indicate that in October 1984 NRC began working
with the industry to evaluate this proposal and that all nuclear power reactor
licensees committed to review and upgrade their programs, as necessary. Further,
the industry, acting on its initiative, instituted routine INPO evaluations of each
utility’s implementation of a fitness-for-duty program. The commenters stress
that in developing its program, each utility has used the guidelines of the Edison
Electric Institute, “EEI Guide to Effective Drug and Alcohol/Fitness for Duty
Policy Development,” described in the Policy Statement and that NUMARC and
INPO have kept the Commission apprised of the ongoing INPO evaluations in
public briefings. )

Training and Qualifications

The comments on the Petitioner’s three basic contentions are provided below.

First Contention

With respect to the Petitioner’s first contention that the Policy Statement
provides only five vague and genera! elements of an acceptable training program
and fails to set forth any specific standards with which compliance can be
measured, monitored, and enforced, most of the commenters point out that
the five elements are based upon detailed accreditation criteria developed by
INPO and reviewed by NRC. They argue that the Policy Statement provides
the necessary NRC guidance for the industry to implement acceptable training
programs while allowing sufficient flexibility to bring about self-improvements
in nuclear training programs and personnel qualifications.

One commenter notes that § 306 does not specify the degree of detail that the
regulation or regulatory guidance must contain or require that detailed acceptance
criteria be included. It argues, therefore, that the Petitioner’s contention that the
Policy Statement is vague, general, and lacks specific standards and requirements
is a “subjective opinion” and is not a basis for measuring the Policy Statement
against the statute.

Another commenter notes that the Policy Statement was formally issued more
than a year before the petition was filed. During this period, the industry has
relied heavily on the Policy Statement and has dedicated time and resources to
comply with its intent; the same period in which the Petitioner apparently did
nothing to challenge the NRC’s decision.

The commenters generally contend that the Policy Statement and NRC’s own
extensive involvement in related matters, such as licensed operator requalifica-
tion examinations and routine training inspections, provide for a thorough NRC

53



overview of training and accreditation processes. This overview includes, among
other things listed in the Policy Statement, (1) NRC observation of site visits
by an INPO accrediting team; (2) NRC nomination of members to the National
Nuclear Accrediting Board (this board, which is composed of members from
the academic community and the nuclear and other industries, awards or defers
accreditation of individual utility training programs); (3) periodic accompani-
ment of INPO on selected plant evaluation visits; (4) NRC post-accreditation
audits at utilities, in accordance with NUREG-1220, “Training Review Criteria
and Procedures,” July 1986, to ensure that the accreditation process is effective
(the criteria are identical to the five elements in the Policy Statement and the
procedures describe the systematic review process to ensure the effectiveness
of each element); (5) periodic training inspections by NRC’s five Regions; and
(6) a training summary evaluation included as part of the NRC Systematic As-
sessment Report of Licensee Performance (SALP). They suggest that such close
NRC monitoring indicates that the Commission is not simply endorsing INPO’s
accreditation programs as claimed by the Petitioner. These commenters also
note that improvements obtained thus far in utility training programs provide
evidence that the intent of §306 is being met, including better focused man-
agement control, more and better training staff, and improved and expanded
training facilities and equipment.

Many commenters also argue that the Policy Statement provides NRC guid-
ance on training and qualification and the basis for NRC’s oversight of the
industry’s programs. The Policy Statement encompasses the elements of per-
formance-based training and provides the basis to ensure that licensees® per-
sonnel have qualifications commensurate with the performance requirements of
their jobs. They contend that tasks performed vary widely and that, therefore, a
rule requiring detailed training program standards would have been inappropri-
ate. They note that NRC’s own experience has shown that technical details for
resolution of specific issues are best handled at an administrative level below
that of rules and regulations. They cite various examples of documents that ad-
dress the training issue and are in addition to INPO programs, including current
Regulatory Guide 1.8, “Personnel Selection and Training”; ANSIN18.1 (1971),
“Selection and Training of Nuclear Power Plant Personnel”; ANS 3.1 (1981),
“Selection, Qualification, and Training of Personnel for Nuclear Power Plants™;
ANS 3.5 (1985), “Nuclear Power Plant Simulators for Use in Operator Train-
ing”; and NUREG-1021, “Operator Licensing Examiner Standards,” October
1983. They maintain that to attempt to impose detailed requirements through
a regulation would be a needless and inappropriate burden on both licensee
and NRC resources: needless, because the desired effect of improved training
is already being obtained by the current system and NRC’s Policy Statement,
including NRC’s guidance documents, industry standards, INPO accreditation,
and NRC’s undiminished enforcement authority; and inappropriate, because of
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the many plant-specific circumstances that would cause many licensees to be
affected unequally and in some cases unfairly by a generic rule.

Second Contention

With respect to the Petitioner’s second contention that the Policy Statement
on Training and Qualification is legally insufficient to fulfill NWPA'’s statutory
mandate, most of the twenty commenters argue in detail that § 306 clearly
provides NRC with alternatives on the best way to accomplish Congress’
intent. They maintain that Congress directed the Commission in §306 to
establish instructional requirements for several categories of personnel either
through a regulation or through more general guidance, leaving it to NRC to
decide which option it wants to adopt. In this regard, one commenter makes
detailed arguments about the legislation, showing that the legislation gave NRC
a wide degree of latitude, flexibility, and discretion on the manner and scope of
its compliance with the statute. Both this and another commenter declare that an
interpretation of § 306 is not dependent on one statement made by one member of
Congress. The commenter also argues that INPO accreditation of utility training
programs would probably have been a central feature of the Commission’s final
rule and that, when such accreditation is completed, the Petitioner will have
received the equivalent of the relief sought in the petition because accreditation
would probably have taken 2 years by either the rulemaking or policy statement
route.

Several commenters explain that they think that the Policy Statement, when
taken together with NRC’s present and proposed rules and guidance, is more
than sufficient to provide the Commission with reasonable assurance that per-
sonnel at nuclear power plants will perform their jobs in a safe and competent
manner to protect the public health and safety and, at the same time, permit util-
ities to develop and implement plant-specific training programs. One commenter
stresses that the five elements contained in the Policy Statement are profession-
ally accepted components of any training or educational pursuit and that the
Commission’s proposed revision to 10 C.F.R. Part 55, “Operators’ Licenses,”
incorporates these elements.

Another commenter discusses the proposed revision to Part 55 and the three
proposed regulatory guides related to Part 55: Reg. Guide 1.8, “Qualifications
and Training Personnel for Nuclear Power Plants”; Reg. Guide 1.134, “Med-
ical Evaluation of Nuclear Facility Personnel Requiring Operator Licenses”;
and Reg. Guide 1.149, “Nuclear Power Plant Simulation Facilities for Use
in Operator License Examinations.” The commenter points out that a pro-
posed rule was published in the Federal Register on November 26, 1984 (49
Fed. Reg. 46,428). It sought to clarify the regulations for the issuance of licenses
to operators and senior operators; to revise the requirements and scope of written
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examinations and operating tests for operators and senior operators, including
a requirement for a simulation facility; to codify procedures for the adminis-
tration of requalification examinations; and to describe the form and content of
operator license applications. The purpose of the proposed rule and regulatory
guides was to improve the safety of nuclear power plant operations by improv-
ing the operator licensing process, including examination content; to provide
NRC with an improved basis for administering operator licensing examinations
and conducting operating tests; and, to respond to the specific direction given
by Congress in § 306, to promulgate regulations and regulatory guidance in the
arca of examinations. (The NRC Staff proposal for a final rule can be found
in SECY-86-348, November 21, 1986.) The commenter argues that it is only
through such an approach to training, one that allows differences in various cir-
cumstances, that effective training can result; indeed, an overly restrictive rule
would ensure compliance, but may not give encouragement to improvements
beyond the scope of the rule.

Still another contends that many utilities are already well on their way to
implementing the requirements in NRC’s proposed revision to Part 55, and the
regulatory guidance, described above.

Many commenters argue that NRC’s decision to issue the Policy Statement
instead of a rule was based on a number of public meetings and interactions
between the industry and NRC throughout 1984, They emphasize that industry
representatives, in presentations to the Commission on proposed NRC training
regulations, stated that the regulations were not in the best interests of nuclear
safety and reliability and, in effect, would have undermined industry initiatives in
training and accreditation under way since 1980. They explain that the industry,
recognizing the importance of training and accreditation activities and drawing
upon one of the principal recommendations of the Kemeny Commission on the
accident at Three Mile Island, established training and accreditation as one of
INPO’s key programs and committed itself to upgrade training activities. They
stress that NRC’s Policy Statement recognizes the significant progress achieved
by industry initiatives through NUMARC, INPO, and the associated National
Academy for Nuclear Training in developing programs to improve nuclear utility
training and personnel qualifications, and that the Policy Statement has provided
the industry an opportunity to demonstrate continued progress.

Third Contention

Most of the commenters opposing the petition argue that the Petitioner is
wrong on all three counts of its final contention. First, they contend that the
five elements do provide a standard against which training programs can be
measured when viewed in light of NRC’s existing regulations and regulatory
guides. Part 55, “Operators’ Licenses,” contains the procedures and criteria for
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the issuance of licenses to and requalification programs for operators and senior
operators. Currently, this part and Regulatory Guide 1.8 detail the education,
experience, and training requirements for individuals to be administered exami-
nations for operator or senior operator licenses. The training programs for these
individuals are submitted to NRC for review and approval as part of an appli-
cant’s Final Safety Analysis Report (FSAR). The commenters stress that NRC
also evaluates the effectiveness of licensees’ training programs based on exam-
ination results of applicants for operator and senior operator licenses. This is in
effect an audit of the effectiveness of licensees’ programs. Further, NRC admin-
istration of a percentage of the required annual requalification examinations is
an additional audit of the effectiveness of the training programs. Based on the
results of these examinations, NRC may take other actions to have reasonable
assurance that licensed personnel are being requalified to perform their tasks in
a safe and competent manner. The commenters emphasize that, therefore, the
Commission has knowledge about applicants’ and licensees’ training programs
for operators and senior operators.

With respect to the second part of the Petitioner’s final contention, several
commenters argue that the Policy Statement is based, in part, on the commitment
of each utility with a nuclear power plant to submit its training program to INPO
for accreditation. They note that NRC is mindful about how these commitments
are being met, among other ways, through its review of periodic INPO accred-
itation status reports and NRC briefings. One commenter emphasizes that NRC
remains responsible for evaluating the implementation of improved training pro-
grams to ensure that required results are achieved, and argues that the Atomic
Energy Act provides broad authority for the Commission to take prompt action
should NRC determine that a facility of an NRC licensee is not operated in a
manner that adequately protects the public health and safety. Others indicate that
(1) the Policy Statement specifically addresses NRC’s enforcement policy, (2)
that the Statement does not limit NRC’s authority to conduct inspections or to
take appropriate enforcement actions, and (3) that there is nothing in the Policy
Statement that supports the Petitioner’s statements that NRC will monitor only
those facilities that have achieved INPO accreditation or that NRC has retained
no authority to ensure that adequate training programs exist at individual facil-
ities. The Policy Statement’s enforcement provisions state:

Notwithstanding its Enforcement Policy in 10 C.F.R. Part 2, Appendix C, 49 Fed. Reg. 8583
(March 8, 1984), the Commission will exercise some discretion in selecting appropriate
enforcement action for violations involving training in light of the NUMARC/INPO ini-
tiative. Licensees who are making reasonable efforts in developing and implementing the
INPO/NUMARC programs described above will generally not be cited for violations related
to these programs, provided the violations, whether or not identified by NRC, are appropri-
ately corrected in a timely manner. However, violations which are not corrected in a timely
manner, violations of any applicable reporting requirement, and any willful violation may
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be subject to enforcement. Any enforcement action taken during this grace period will be
taken only with Commission concurrence. In addition to required reports and inspections,
information requests under 10 C.F.R. 50.54(f) may be made and enforcement meetings held
to ensure understanding of corrective actions. Orders may be issued where necessary to
achieve corrective actions on matters affecting plant safety. In brief, the NRC's decision to
use discretion in enforcement in order to recognize industry initiatives in no way changes the
NRC'’s ability to issue orders, call enforcement meetings or suspend licenses when a safety
problem is found. Nothing in this Policy Statement shall limit the authority of the NRC to
conduct inspections as deemed necessary and to take appropriate enforcement action when
regulatory requirements are not met,

Finally, with respect to the third part of the Petitioner’s final contention,
several commenters explain that there is a timetable for utilitics to obtain INPO
accreditation. Utilities have committed to submitting to INPO all of their self-
evaluation reports by the end of 1986. Completion of the accreditation process
usually takes about 12 to 15 months after submittal of this report. In addition,
these commenters point out that NRC has stated in the Policy Statement that it
will revisit the entire training issue around March 20, 1987, 2 years from March
20, 1985, the effective date of the Policy Statement.

Reasons for Denial

The Commission believes that it has been responsive to Congress’ mandate
in § 306. The Commission has determined that § 306 does not cover fitness for
duty; nonetheless, it has issued a policy statement on this topic, as mentioned
above,

With respect to the training and qualifications of civilian nuclear power
plant personnel, the issue raised by the Petitioner arises out of the language
of §306. That language provides for the promulgation of regulations or of other
appropriate Commission regulatory guidance. The Petitioner and one commenter
believe that compliance with the statute requires enactment of legally binding
regulations. The nuclear industry believes that NRC acceptance of INPO’s
accreditation program for training and qualifications by a policy statement meets
the need for regulatory guidance. Indeed, the industry argues that conversion of
the voluntary effort into a compulsory regulation would be destructive of its
voluntary efforts. In this connection, the House of Representatives Committee
on Appropriations in reporting, on May 15, 1984, the Energy and Water
Development Appropriation Bill, 1985, Report 98-755 to accompany H.R, 5653,
at page 145, submitted the following view:

Reactor Training and Operations

The Committee is concerned that the NRC may inadvertently undermine the initiatives
of the Institute of Nuclear Power Operations. The NRC should carefully review its activities
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in the arca of reactor operations and training so as not to prevent the licenses [sic] from
making needed improvements. The Committee agrees with the President's Kemeny Report
that prescriptive and voluminous regulations can serve as a negative factor in nuclear
safety. Therefore, the Committee urges the Commission in complying with §306 of the
NWPA to develop alternatives to prescriptive regulations. The Committee does not agree
with the Commission that the proposed training rule as currently formulated achieves this

purpose.

Before analyzing §306, the Commission wishes to explain how it views a
policy statement and its uses. The Administrative Procedure Act (5 U.S.C.
§8§ 552(A)(1)(D) and (A)(2)(B)) requires an agency to publish its statements of
general policy or interpretations of general applicability in the Federal Register
for guidance to the public. One of the recommendations of the Administrative
Conference of the United States is that an agency should articulate its policies
through published policy statements. 1 CF.R. §305.71-3 (Recommendation
No. 71-3). The Administrative Confercnce explains that a policy statement is
an agency’s indication of how it will exercise discretion. 1 C.F.R. §305.76-5
(Recommendation No. 76-5). See also 3 Mezines, Stein & Gruff, Administrative
Law §15.04 (1982). A policy statement in and of itself provides guidance only
and does not carry regulatory force or statutory force. A person cannot be cited
for not “complying” with a policy statement per se. A policy statement, however,
may explain how an agency interprets a statute or rule. See Pacific Gas & Electric
Co. v. Federal Power Commission, 506 F.2d 33, 38-39 (D.C. Cir. 1974). In such
cases, the agency can enforce that statute or rule in the way it states it will in
that statement.

Consequently, the Commission does not rely on policy statements in lieu
of regulatory requirements imposed either by rule or by license condition. The
Commission has not taken enforcement action against a licensee for failure to
follow the guidance given in a policy statement because policy statements are
not enforceable as such. If an unsafe situation arose at a licensed facility with
respect to a matter covered by a policy statement, however, the Commission
could issue an order under its general Atomic Energy Act authority. Such an
order could require the licensee to take remedial action and impose appropriate
license conditions governing matters otherwise covered by the policy statement.

NRC would not necessarily need a specific event to trigger action related
to the policy statement. It remains NRC’s continued responsibility, as noted in
both policy statements, to independently evaluate applicant development and
licensee implementation of NRC’s guidance to ensure that desired results are
achicved. Nothing in any of NRC’s policy statements limits NRC’s authority
or responsibility to follow up on operational events or its enforcement authority
when regulatory requirements are not met. For instance, in the Policy Statement
on Training and Qualification, the Commission explained that it will evaluate
the effectiveness of utility programs by, among other ways, direct inspections
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conducted by NRC’s appraisal teams, resident inspectors, and inspectors from
its Regional Offices. It also stated that violations of any applicable reporting
requirement or instances that potentially affect plant safety will be subject to
NRC'’s enforcement process. If the Commission suspected that a licensee were
not developing or implementing adequate programs along the lines indicated
in the Policy Statement, it could inspect the licensee and require information
under 10 C.F.R. § 50.54(f) to determine whether the license should be modified,
suspended, or revoked. Thereafter, if the Commission found that the licensee’s
program were indeed inadequate, it could make, for instance, a public health
and safety determination under which it could order modification of the license
by inserting the elements of the Policy Statement as a condition of continued
operation.

Industry urged the Commission to allow the industry to demonstrate its
initiative in the area of management and human resources. The Commission
stated in its Policy Statement on Training and Qualification that it would evaluate
its own guidance and the industry’s response for a fairly short period, i.e., 2
years from its effective date. The Commission believes that it has not lost any
time in the industry initiatives and that, in fact, it has gained much that it
could not have achieved using its own resources. The Commission also believes
that the industry could achieve more, and could achieve it better and faster, if
NRC allowed it to implement its own initiative with NRC guidelines rather than
through a rule imposing upon it limited, minimum standards.

The Commission believes that Congress directed NRC in § 306 to establish
instructional requirements for several categories of personnel either through a
regulation or through regulatory guidance, leaving it to NRC’s discretion to
decide which regulatory approach to adopt. Section 306 in effect provides that
the NRC is “directed to promulgate regulations, or other appropriate Commission
regulatory guidance,” which “shall establish . . . instructional requircments for
civilian nuclear powerplant licensee personnel training programs.”

The Commission believes that “guidance” or “regulatory guidance” do not
necessarily mean a mandatory, enforceable regulation, order, or license condi-
tion.

The Commission decided to withhold action on promulgating new training
and qualifications regulations during a short evaluation period. During this
period, NRC has been evaluating the results of the accreditation program
to determine whether the industry’s efforts ensure training and qualifications
that meet or exceed the elements included in the Policy Statement and other
Commission guidance documents. The Commission has not, however, stopped
with issuance of the Policy Statement; it is in the process of issuing a revision
to 10 C.F.R. Part 55 and to the three regulatory guides described above.

The Commission believes that the industry’s efforts to date have been pro-
ductive. NRC has increased confidence in the training process as a consequence
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of the systematic analysis of job relevance of training and improved manage-
ment of training due to improved job relevance and a better audit trail for the
training program. The Systems Approach to Training appears to be working in
the nuclear power industry. This training method is currently used in techno-
logical environments where human performance and safety concerns are very
important. Noteworthy examples include the military, the NASA space program,
and the field of aviation. NRC determined that its approach was consistent with
that being used by INPO in training program evaluations for its accreditation
process and, therefore, decided not to promulgate a rule but to issue the Policy
Statement and evaluate for a short while INPO’s accreditation process.

To further assess license candidates in a realistic job setting, NRC revised
10 C.F.R. Part 55 to require that operating tests be conducted not only in oral
walkthroughs of the plant and in its control room but also in a simulation fa-
cility. This facility, which may include the plant, a plant-referenced simulator,
or another simulation device, alone or in combination, is used to demonstrate
a candidate’s understanding of and ability to perform essential job tasks. The
Policy Statement and NRC'’s revision to Part 55 enhance the NRC licensing
examination process. The facility licensee’s systematic analysis of the job and
learning objectives phases of the Systems Approach to Training are used by
NRC as a basis for developing examinations. License candidate evaluations are
based, therefore, in part, upon performance standards and evaluation criteria
delineated in the objectives. Once licensed, individuals participate in requalifi-
cation programs that also are based in part on learning objectives derived from
the Systems Approach to Training. NRC’s requalification program evaluations
use information developed by its licensees under the Policy Statement.

The Commission is also considering a rule on degree requirements for
operating staff at nuclear power plants. Though the rule is not addressed by
§ 306, it is responsive to the concern about personnel qualification. In a related
activity, the Commission published a Policy Statement on Engineering Expertise
on Shift to ensure that adequate engineering and accident assessment expertise
is provided to the shift supervisor (50 Fed. Reg. 43,621 (Oct. 28, 1985)).

CONCLUSION

In conclusion, the Commission believes that the industry’s efforts to date
have been productive. NRC has increased confidence in the industry’s training
process, because the industry is systematically analyzing job performance re-
quirements. The Systems Approach to Training appears to be working in the
nuclear power industry. This training method is currently used in technological
environments where human performance and safety concerns are very impor-
tant, Noteworthy examples include the military, the NASA space program, and
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the field of aviation. NRC determined that its approach was consistent with that
being used by INPO in training program evaluations for its accreditation pro-
cess and, therefore, decided not to promulgate a rule but to issue the Policy
Statement on Training and Qualification and evaluate for a short while INPO’s
accreditation process.

The Commission agrees that a highly prescriptive rule would have damp-
ened the industry’s enthusiasm and creativity and thereby set back its training
efforts. It believes that, in light of the language of § 306, it had a choice to
choose the better of two means to achieve the statutory goal and that it has
been responsive to Congress’ intentions. Accordingly, the Commission denies
the petition.

For the Nuclear Regulatory
Commission

Victor Stello, Jr.
Executive Director for
Operations

Dated at Bethesda, Maryland,
this 14th day of January 1987.
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The Appeal Board denies intervenors® motion for interlocutory review of a
Licensing Board’s scheduling order concerning the adjudication of applicant’s
petition for a waiver of the Commission’s regulation requiring a 10-mile plume
Emergency Planning Zone for the Seabrook plant.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Except as provided in the footnote to 10 CFR 2.758, the terms of that
section do not alter the Appeal Board’s usual appellate authority, including the
authority to direct certification of licensing board rulings. 10 C.F.R. 2.785.

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARD

10 CFR. 2.758 does not expressly address what role, if any, an appeal
board may play while a licensing board has a section 2,758 petition before it
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for consideration. But 10 C.F.R. 2.785 confers on the Appeal Boards all the
authority that the Commission would possess in operating license proceedings.

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARD

If the Commission desires to preclude or to limit the exercise of the Appeal
Board’s authority in a particular proceeding, it must — and does — say so
expressly. Long Island Lighting Co. (Shorcham Nuclear Power Station, Unit
1), ALAB-787, 20 NRC 1097, 1100 (1984). See also Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit No. 1), ALAB-685, 16 NRC 449,
451-52 (1982).

APPEAL BOARD: JURISDICTION

Section 2,758 reveals no Commission intent to override other elements of
the Appeal Board’s customary appellate jurisdiction, including its authority to
direct the certification of licensing board rulings in proper circumstances. See
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant), ALAB-
837, 23 NRC 525, 546-48 (1986).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The Commission’s Rules of Practice prohibit interlocutory appeals from
Licensing Board scheduling rulings. Thus, a motion secking the Appeal Board’s
intercession must satisfy the requirement for directed certification. ALAB-858,
25 NRC 17, 20-21 (1987).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

In order to obtain discretionary interlocutory review of a Licensing Board’s
scheduling order, a complaining party must demonstrate that the challenged
schedule deprives it of procedural due process. ALAB-858, 25 NRC at 21.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

Allegations of concerns that are premature do not constitute an immediate
infringement of procedurat rights and do not warrant an Appeal Board’s inter-
locutory intrusion into the Licensing Board’s conduct of a proceeding.
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APPEARANCES

Andrea Ferster, Washington, D.C., for intervenors New England Coalition on
Nuclear Pollution, et al.

Thomas G. Dignan, Jr., RK. Gad, III, Kathryn A. Selleck, and Deborah
S. Steenland, Boston, Massachusetts, for the applicants Public Service
Company of New Hampshire, et al.

Robert G. Perlis for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

Section 2.758 of 10 C.F.R. prohibits challenges to Commission regulations
in adjudicatory licensing proceedings, except upon petition for a waiver or ex-
ception showing special circumstances — i.e., that application of the regula-
tion would not serve the purpose for which it was adopted. Such petitions are
reviewed in the first instance by the licensing board presiding over the pro-
ceeding. If the board determines that the petitioning party has not made out a
prima facie showing that the rule or regulation should be waived or an excep-
tion granted, it must deny the petition. The regulation then continues to apply
to the proceeding. If, on the other hand, the licensing board determines that the
petitioning party has made the requisite prima facie showing, it must certify that
determination directly to the Commission itself.

On December 18, 1986, the applicants in this operating license proceeding
filed a petition pursuant to 10 C.F.R. 2.758. The petition requests an exception
to or a waiver of the Commission’s regulations that require that the plume
exposure pathway emergency planning zone (EPZ) for a nuclear power plant
consist of an area approximately 10 miles in radius.! The applicants propose
that the EPZ for the Seabrook Station be reduced to a one-mile radius. The two-
volume petition and attachments include several analyses, numerous affidavits,
and an extensive legal memorandum purporting to demonstrate that special
circumstances at Seabrook, including the existence of “a double containment,”
obviate the need for a 10-mile EPZ.

A few days after the filing of the petition, the Licensing Board directed that
any responses to it be submitted by January 27, 1987.2 Several parties, including
the NRC staff, filed requests for reconsideration of the Board’s scheduling

1 See 10 CF.R. 50.47(c)(2).
2I_icmsing Board Memorandum and Order of December 23, 1986 (unpublished).
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order? In an unpublished memorandum and order issued on January 7, 1987,
the Board denied those requests. In that same order, the Board also put forth its
understanding of what satisfies the section 2.758 requirement that a petitioning
party make out a prima facie showing that the application of the rule or regulation
in question would not serve the purposes for which it was adopted. Finally, the
Board indicated its intent to determine if such prima facie showing had been
made by reference to only the petition and the responses.?

The intervenors, New England Coalition on Nuclear Pollution, Common-
wealth of Massachusetts, Town of Hampton, and Seacoast Anti-Pollution
League, have filed a motion requesting that we review the Board's January
7 rulings. They ask us to establish a new schedule for resolution of the issues
presented by the section 2,758 petition so as to provide for discovery and the
presentation of testimony, and to correct the Licensing Board’s erroneous con-
struction of the “prima facie” requirement. In the alternative, the intervenors ask
us to certify to the Commission the question of whether interested parties are
entitled to an adjudicatory hearing on the petition. The applicants and the NRC
staff oppose the requests.

Because the intervenors’ motion does not satisfy the standards for interlocu-
tory review of licensing board rulings, we deny it in all respects.

A. We are faced at the threshold with the applicants’ assertion that we
lack authority to entertain the motion. In this regard, they claim that an appeal
board has no appellate jurisdiction at this juncture over the processing by a
licensing board of a petition pursuant to 10 C.F.R. 2.758 for a waiver of or
exception 10 the Commission’s regulations. The applicants contend that the
regulatory scheme embodied in section 2,758 establishes specialized procedures
for handling petitions for a waiver of Commission rules and contemplates only
two possibilitics — denial of the petition by the Licensing Board, thus bringing
the matter to a close, or certification to the Commission of a Board finding
that a prima facie showing has been made. In either case, so the argument

3The staff, for example, indicated that it could not
adequately evaluate the complex technical materials on which Applicants® petition is based and take a
position on whether the Applicants’ petition makes a prima facie showing that an exception or waiver to
the rules and regulations should be granted to permit [an EPZ] of one mile . . . . The Staff cannot even
sct out a schedule for when it will be able to complete its technical review which would enable it to take
an informed position on whether the petition makes a prima facie case for an exception or a waiver of
the regulations.
NRC Staff’s Motion for Reconsideration of Licensing Board Order of December 23, 1986 (January 5, 1987)
at 3.
4"The Board has since authorized parties to supplement their initial responses by no later than February 27. See
Licensing Board Memorandum and Order of February 3, 1987 (unpublished). It has also recently observed: “The
Board has on several occasions stated that we understand and accept that final complete technical responses to
Applicants® 10 CF.R. 2.758 petition may require additional time up to twelve months. In recognition of that fact,
we have provided the opportunity for the parties to give us any additional responses, including any technical
responses, which they may have available by February 27, 1987.” Licensing Board Memorandum and Order of
February 19, 1987 at 1-2 (unpublished).
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goes, the Appeal Board has no role to play. The NRC staff, however, thinks
otherwise. Noting that the issue “seems to be one of first impression,” it
maintains that the terms of the section do not alter our usual appellate authority,
including our authority to direct certification of licensing board rulings, except in
one respect; i.e., footnote 7 directs the Licensing Board to certify an affirmative
finding regarding the prima facie showing “to the Commission notwithstanding
the provisions of § 2.785.” We agree with the staff.

We acknowledge that section 2.758 does not expressly address what role,
if any, an appeal board may play while a licensing board has a section
2.758 petition before it for consideration. But 10 C.F.R. 2.785 confers on
us all the authority that the Commission would possess in operating license
proceedings.? And we have held — without any Commission suggestion to
the contrary — that our authority is constrained only when the Commission
explicitly directs. As we indicated in a Shoreham opinion,

if the Commission desires to preclude or to limit the exercise of . . . [our] authority in a
particular . . . proceeding, it must — and does — say so expressly.?

The only express limitation on our authority in connection with petitions filed
pursuant to section 2.758 is the requirement in footnote 7 that the Licensing
Board’s determination that a prima facie showing has been established be
certified directly to the Commission notwithstanding the provisions of 10
C.F.R. 2.785. Hence, section 2.758 reveals no Commission intent to override
other clements of our customary appellate jurisdiction, including our authority
to dircct the certification of licensing board rulings in proper circumstances.!®

Given our determination that we possess the necessary authority to entertain
the motion, we now turn to a consideration of whether we should exercise that
authority.,

B. As we recently observed in this proceeding, the Commission’s Rules
of Practice prohibit interlocutory appeals from, among other things, licensing

sApplicam.s' Response to Intervenors® Joint Appeal (January 27, 1987) at 5-6 (hereafter, Applicants’ Response).

SNRC Staff Response to Joint Appeal (February 5, 1987) at 5 (hereafter, NRC Staff Response).

7 1d. at 6-7. Section 2.785 of 10 C.F.R. authorizes the establishment of appeal boards to perform the functions
that would otherwise be performed by the Commission itself in licensing proceedings.

3The Commission has recently expanded the authority of the appeal boards to embrace all formal adjudica-
tions, See 52 Fed. Reg. 2993 (1987). This change in the Rules of Practice has no bearing on the issues before
us.

9Long Island Lighting Co. (Shorcham Nuclear Power Station, Unit 1), ALAB-787, 20 NRC 1097, 1100
(1984). See also Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), ALAB-68S, 16 NRC
449, 451-52 (1982).

10As the applicants concede, we routinely play our normal appellate role at the end of a proceeding and review
licensing board determinations that a prima facic showing has not been made out. See Applicants® Response at
7, citing Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-793, 20 NRC 1591,
1614-16 (1984). See also Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant), ALAB-837, 23
NRC 525, 546-48 (1986).
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board scheduling rulings.!* Thus, a motion secking our intercession with respect
to such a ruling must satisfy the criteria for directed certification.’? In order to
obtain discretionary interlocutory review, a complaining party must demonstrate
that the challenged schedule deprives it of procedural due process.?®

The gist of the intervenors’ argument is that the one month allowed for
responses to the applicants’ petition by the Licensing Board’s schedule is wholly
insufficient to permit an adequate reply to the host of issues surrounding the
applicants’ endeavor to establish a one-mile EPZ. The intervenors assume, in
this regard, that they may have no other opportunity to challenge the petition
and assert that they are entitled o a full evidentiary hearing on the merits of the
petition. They contend:

If no adjudicatory hearing is granted, then the inadequate and incomplete opposing affidavits
— which is all the Licensing Board's schedule permits — may comprise the sole record on
which the Commission must base such weighty and far-reaching questions as whether the
size of the Seabrook Emergency Planning Zone could be reduced by a factor of ten.!4

The intervenors also allege that the infringement of their rights is compounded
by the Licensing Board’s erroncous construction of the requirement that the
applicants establish a prima facie showing in support of their petition. The
Licensing Board observed:

Although prima facie is not defined in 10 C.F.R. 2.758, one Licensing Board has found it
“reasonable to equate ‘prima facie’ showing with ‘substantial® showing.” Carolina Power
& Light Company and North Carolina Eastern Municipal Power Agency (Shearon Harris
Nuclear Power Plant), LBP-85-5, 21 NRC 410 (1985). We believe, however, prima facie to
mean evidence of a sufficient nature that would cause reasonable minds 1o inquire further.!3

In the intervenors® view, the Board has established an impermissibly low
threshold for further Commission reviecw of the merits of the petition.! In sum,
the intervenors are concerned that there will be little or no screening of the

11 ALAB-858, 25 NRC 17, 20-21 (1987).
215id. See generally 10 CF.R. 2.718(i), 2.785(b)(1); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-271, 1 NRC 478, 482-83 (1975). As the applicants point out, the intervenors purport to seck
appellate relief pursuant to 10 C.FR. 2.7142. A party may appeal pursuant to that section if the Licensing Board’s
daarmmuan denies a request for a hearing in its entircty. We agree with the applicants that section 2.714a is
pplicable to the request before us. The intervenors nevertheless assert that their request for interocutory review
also satisfics the requirements for directed cenification.
“ALAB 858, 25 NRC at 21.
¥ 1ntervenors® Joint Appeal of the Licensing Board's Supplemental Memorandum and Order of January 7, 1987
(January 16, 1987) at 11 (hereafier, Intervenors® Appeal).
5Liccming Board Memorandum and Order of January 7, 1987 (unpublished) at 3 n.*, The Licensing Board has
more recently clarified its original determination. It noted:  “Tt was our intent to indicate to the panies that we
do not view the prima facie standard as one requiring either the highest standard of evidentiary proof which the
substantial showing approaches, or the minimum evidentiary showing at the other end of the scale.” See Licensing
Board Memorandum and Order of February 12, 1987 (unpublished) at 2.
16 ftervenors® Appeal at 7.
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petition by the Licensing Board and that the Commission may thereafter simply
grant the petition on the merits without further procedures.

Were it clear that the intervenors’ scenario will materialize, we might agree
that their procedural rights have been impermissibly compromised. But they are
prepared to accept the proposition that the Commission may properly determine
at the threshold whether a prima facie showing has been established, as long
as it thereafter orders an evidentiary hearing on the merits of the petition.!”
That being so, we find that the intervenors’ concerns are premature and do
not constitute an immediate infringement of procedural rights warranting our
interlocutory intrusion into the Licensing Board’s conduct of the proceeding. We
likewise find no compelling reason to certify to the Commission at this stage
the issue of whether the intervenors are entitled to an adjudicatory hearing on
the petition.

To begin with, the Licensing Board has yet to make its determination as to
whether the applicants have made out a prima facie showing for grant of the
petition. The Board may conclude that no such showing has been made — thus
rendering moot all of the intervenors’ concerns. We have routinely declined
to exercise our directed certification authority where a party’s concerns were
premature.!® There is no basis for treating the intervenors’ request here any
differently.

We appreciate that, in contrast to the usual case, we may be unable to afford
relief even if the Licensing Board erroneously determines that the applicants
have made out the requisite prima facie showing. Such a determination, after all,
must be certified directly to the Commission for consideration. That factor does
not prompt us to inject ourselves into the proceeding at this time. It is enough
that a reasonable opportunity for relief will remain open. If, as the intervenors
fear, the Board were to rely on an erroneous construction of the regulations
or otherwise improperly determine that the applicants have established a prima
facic showing, they may raise those matters with the Commission itself.!?

Equally important, they may at that time also present their view that an
evidentiary hearing is required before the petition may be granted on the
merits. In this connection, there is no basis for assuming that the Commission
will simply grant the applicants’ petition without according the intervenors
and others an appropriate opportunity to respond or to raise due process
concerns. The regulations, after all, provide that “the Commission may direct

714 at11 n8,

18.5,e, e.5., ALAB-858, 25 NRC at 21; Philadelphia Electric Co. (Limerick Generating Station, Unit 1), ALAB-
833, 23 NRC 257, 261 (1986).

19 We construe the Licensing Board's January 7, 1987, definition of “prima facie” as preliminary. As the applicants
point out, and as the Licensing Board noted in its February 12 clarifying order, we dealt with the issue in Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-653, 16 NRC 55, 72 (1981),
attached to CLI-82-19, 16 NRC 53 (1982).
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such further proceedings as it deems appropriate to aid its determination,” and
the staff argues that “the Commission would need to order further proceedings
before it could reach a final decision on the Applicants’ petition.”?! In the
circumstances, we cannot find at this juncture that the intervenors’® procedural
rights have been or necessarily will be infringed.2 Thus, they have failed to
show that interlocutory review is warranted.

The intervenors’ motion is denied.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

2010 CFR. 2.758(d).
2INRC Suff Response at 12

We intimate no position on the intervenors® claim that conventional evidentiary hearings are the only permissible
procedural avenne available.
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Cite as 25 NRC 71 (1987) LBP-87-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Emmeth A. Luebke
Jerry Harbour

In the Matter of Docket Nos. 50-443-OL-1
50-444-OL-1

(ASLBP No. 82-471-02-OL)

(Onsite Emergency Planning

and Safety Issues)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1

and 2) February 6, 1987

The Licensing Board denies the Commonwealth of Massachusetts® motion
requesting that the Board admit a late-filed contention, reopen the record in the
onsite emergency planning phase of this proceeding, and either refrain from
issuing any decision that might authorize the issuance of an operating license
for operation not in excess of 5% rated power or, if deciding to authorize the
issnance of a low-power license, to condition the issuance of such a license
upon the Applicants’ compliance with 10 C.F.R. § 50.47(b)(5).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

In order to dctermine whether to grant a motion to admit a late-filed
contention, the Board must consider the five factors set forth in 10 C.F.R.

n



§2.714(a)(1). With respect to the first factor, the movant must show good cause
for failing to file its contention in a timely manner.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Even if favorable to the movant, the second and fourth factors in §2.714(a)(1)
are accorded less weight than factors one, three, and five. Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241,
245 (1986); South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 895 (1981).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

With respect to the third factor, the movant must identify its prospective
witnesses and summarize their proposed expert testimony. Braidwood, supra,
23 NRC at 246-47.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

With respect to the fifth factor, the movant must show that the admission of
the late-filed contention would not broaden the issues and delay the proceeding.

LICENSING BOARDS: EXPEDITION AND FAIRNESS

The Commission has directed licensing boards to see to it that the proc-
ess moves along at an expeditious pace, consistent with the demands of
fairness. Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8,
13 NRC 452, 453 (1981).

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

Pursuant to §2.714(a)(1), the Board may only determine whether or not to
admit the late-filed contention, but may not at that time summarily dispose of
the contention in light of affidavits attached to opposing responses.
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

It is well established in the Commission’s case law that the first factor
is a crucial element in the analysis of whether a late-filed contention should
be admitted. If the proponent of a contention fails to satisfy this clement of
the test, it must make a “compelling” showing with respect to the other four
factors. Braidwood, supra, 23 NRC at 244; Cincinnati Gas and Electric Co.
(William H. Zimmer Nuclear Power Station, Unit 1), LBP-83-58, 18 NRC 640,
663 (1983); Mississippi Power and Light Co. (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-704, 16 NRC 1725 (1982).

RULES OF PRACTICE: REOPENING OF CLOSED RECORD

A motion to reopen a closed evidentiary record is governed by 10 C.F.R.
§2.734.

MEMORANDUM AND ORDER
(Denying Mass.’s Motion of January 12, 1987)

Memorandum

On January 12, 1987, the Commonwealth of Massachusetts (Mass.) filed a
motion requesting that the Board admit a late-filed contention,! reopen the record
in the onsite emergency planning phase of this proceeding, and refrain from
issuing any decision that might authorize the issuance of an operating license
for operation not in excess of 5% rated power. With respect to the last request,
in the alternative, Mass. requests that any decision authorizing the issuance of
a low-power license condition the issuance of such a license upon Applicants’
compliance with 10 C.F.R. §50.47(b)(5).2

1The late-filed contention asserts that:
Applicants have failed to comply with the provisions of 10 C.F.R. §50.47(b)(5) and Part 50, Appendix
E, iv, D.1 and 3, because no administrative or physical means have been established to provide early
notification and clear instruction to the populace within the plume exposure pathway located within the
Town of Merrimac, Massachusetts.
210 C.FR. §50.47 provides in pertinent pan:
(b) The onsite and, except as provided in paragraph (d) of this section, offsite emergency response
plans for nuclear power reactors must meet the following standards:
LI N
(5) Procedures have been established for notification, by the licensee, of State and local response
organizations and for notification of emergency personnel by all organizations; the content of initial and
(Continued)
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On January 12, 1987, Applicants responded and on January 29, the Staff
responded.

DISCUSSION

L. Re the Request to Admit a Late-Filed Contention

In a motion filed on June 17, 1986, Applicants, in part, had requested that
our Partial Initial Decision should authorize operation of Seabrook Unit 1 up
to and including 5% of rated power. Mass., including certain intervenors, filed
responses in opposition. Our Memorandum and Order of July 25, 1986, LBP-
86-24, 24 NRC 132, granted this part of Applicants® motion to the extent that
we stated that our Partial Initial Decision would decide whether or not to issue
the operating license for operation up to and including 5% of rated power. The
Board closed the record on October 3, 1986,3 the parties have filed proposed
findings of fact and conclusions of law, and the Board is preparing its Partial
Initial Decision.

Mass. asserts that Applicants’ emergency response plans provide that the
Town of Merrimac would be notified of emergencies by means of three alert
and notification sirens to be situated in the town. It alleges that, during the
week of January 5, 1987, via an affidavit executed by the Chairman of the
Board of Selectmen of the Town of Merrimac, it learned that the sirens are
not operational because they have not been hooked up electrically. The affidavit
reflects that on May 22, 1986, the town told its wiring inspector not to issue a
wiring permit. The affidavit also reflects that only two of the sirens have been
crected but does not state when the affiant first became aware that the third siren
had not been installed. However, the affidavit reflects that, on June 2, 1986, the
Board of Selectmen revoked its previous action to allow Applicants to install
and operate sirens and that such revocation included immediate cessation of all
work on siren installations and operation.

In order to determine whether to grant Mass.’s motion to admit the late-filed
contention, we must consider the five factors set forth in 10 C.F.R. § 2.714(a)(1).*

followup messages to response organizations and the public has been established; and means to provide
carly notification and clear instruction to the populace within the plume exposure pathway Emergency
Planning Zone have been established.
3Dm'ing the hearing, the Board received evidence on onsite issues in controversy which involved the classification
scheme and emergency action levels, the safety parameter display system, and the environmental qualification of
electrical equipment.
4The five factors are:
(i) Good cause, if any, for failure to file on time.
(ii) The availability of other means whereby the petitioner’s interest will be protected.
(Continued)
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With respect to the first factor, Mass. urges that it could not have filed earlier
because it could not have known or reasonably asserted earlier that Applicants’
emergency response plans for notifying the Town of Merrimac would not be
implemented. However, as of May 22, 1986, Mass. knew or should have
known that the town had refused to permit the electrical hooking up of the
sirens. Moreover, as of June 2, 1986, it knew or should have known that the
town had ordered the immediate cessation of all work on the sirens. We agree
with the Applicants that Mass. has not shown good cause for failing to file its
contention in a timely manner,

With respect to the second and fourth factors, we conclude, and Applicants
concede, that there are no means available to Mass. whereby it can ensure that
its interest will be protected other than by the filing of this contention, and that
Mass.’s interest will not be represented by existing parties since no other party
had proposed such a contention before the Board. However, these two factors
are accorded less weight than factors one, three, and five. Commonwealth Edison
Co. (Braidwood Nuclear Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241,
245 (1986); South Carolina Electric and Gas Co. (Virgil C, Summer Nuclear
Station, Unit 1), ALAB-642, 13 NRC 881, 895 (1981).

With respect to the third factor, we agree with the Applicants that Mass. has
failed to demonstrate that it has special expertise on the subjects that it
secks to raise. Mass. states that it can call the Chairman of the Board of
Sclectmen as a witness, but, after reading his affidavit, at most we conclude
that he could testify only as a fact witness. Although it should have done
so, Mass, did not identify other prospective witnesses and summarize their
proposed expert testimony, Thus, this third factor cannot be weighed in favor
of Mass. Braidwood, supra, 23 NRC at 246-47.

Finally, as to the fifth factor, we agree with the Applicants that the admission
of the late-filed contention would broaden the issues and delay the proceeding
which is sub judice. Indecd, Mass. “acknowledges that the admission of this
contention at this very late date after the record has been closed in this [onsite]
portion of these licensing proceedings will necessarily broaden and cause delay
in the proceedings.” Mass., however, states that “the factual issues raised by
this contention could easily be decided by affidavit and therefore the entire issue
could be briefed and resolved within a matter of just a couple of weeks.” We

(iii) The extent to which the petitioner’s participation may reasonably be expected to assist in

developing a sound record.

@iv) The extent to which the petitioner’s interest will be represented by existing parties.

(v) The extent to which the petitioner’s participation will broaden the issuc or delay the proceeding.
5In passing, we note that the Applicants and the Staff leap even farther than Mass. proposes. The Applicants urge
that, should the Board admit the contention, the Board should grant summary disposition of the contention in light
of the attached affidavit of its radiological assessment manger. The Staff did not deem it necessary to bricf whether
Mass. had satisfied the standards for late-filed contentions — rather, in light of the attached affidavit of its senior
resident engineer, the Staff urged that it was clear that the contention’s factual premise was fundamentally in error

{Continued)
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are not persuaded by Mass.’s conclusional statement concerning the short
turnaround time for the resolution of this matter. Mass. does not tell us whether
discovery by any of the parties will be needed nor does it set forth a schedule for
the filing of briefs and replies which all parties have agreed could be met. The
Commission has directed licensing boards to see to it that the process moves
along at an expeditious pace, consistent with the demands of fairness. Statement
of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 453
(1981). We must comply with that direction.

It is well established in our case law that the first factor is a crucial element
in the analysis of whether a late-filed contention should be admitted. If the
proponent of a contention fails to satisfy this element of the test, it must make a
“compelling” showing with respect to the other four factors. Braidwood, supra,
23 NRC at 244; Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear
Power Station, Unit 1), LBP-83-58, 18 NRC 640, 663 (1983); Mississippi Power
and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC
1725 (1982). Mass. did not make the “compelling” showing on factors three and
five that was required to overcome its failure to demonstrate good cause, under
the first factor, for its failure to file on time.

II. Re the Request to Reopen the Record

A motion to reopen a closed evidentiary record is governed by 10 CF.R.
§2.734.5 51 Fed. Reg. 19,535, 19,539 (1986). It is obvious from our discussion
above that Mass.’s motion to reopen, which relates to a contention not previously
in controversy, does not satisfy the requirements for nontimely contentions
in §2.714(a)(1)(i-v). Further, while in our discretion we could consider an
exceptionally grave issue even though the motion to reopen was untimely,
with respect to this narrow exception in §2.734(a)(1), the Commission, in

and thus that the contention must be rejected. Applicants and the Staff assert that, as established in the affidavits,
(1) the two sirens erccted in the town have been equipped with batteries and have operated and will operate under
a procedure whereby fresh batteries are put in the sirens every 2 weeks, and that (2) the third siren is not necessary
because & study by Applicants’ consultant confirms that the two battery-operated sirens can produce noise levels
of at least 10 decibels above normal which meets the requirements of NUREG-0654. Pursuant to §2.714(a)(1),
we may only determine whether or not to admit the late-filed contention.
SSection 2.734 provides in pertinent part:
(a) A motion to reopen a closed record to consider additional evidence will not be granted unless the
following criteria are satisfied:
(1) The motion must be timely, except that an exceptionally grave issue may be considered in the
discretion of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or environmental issue.
(3) The motion must demonstrate that a materially different result would be or would have been likely
had the newly proffered evidence been considered initially.
& 88
(d) A motion to reopen which relates to 2 contention not previously in controversy among the parties
must also satisfy the requirements for nontimely contentions in § 2.714(a)(1)(i-v).
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its Analysis of Public Comment, stated that “[i]t must be understood that the
Commission anticipates that this exception will be granted rarely and only in
truly extraordinary circumstances.” The circumstances here do not qualify as
being “truly extraordinary” since it was the Town of Merrimac itself that caused
them by being obdurate and obstructive in refusing to allow the installation of
the third siren and in not permitting the electrical hookup of the sirens. Thus,
the first criterion for reopening a record has not been met.

We also conclude that the second and third criteria have not been satis-
fied. While note 5, supra, indicates that we would not either admit the late-filed
contention and summarily dispose of it or simply reject it as being fundamen-
tally in error, after reviewing the Staff’s and the Applicants’ affidavits for the
purpose of determining whether the motion to reopen should be granted, we
have decided that a significant safety issue is not involved and that a materially
different result would not be or would not have been likely had the newly prof-
fered evidence been considered initially, The Staff’s affidavit, confirming that
which is stated in Applicants’ affidavit, satisfies us that the Staff finds Appli-
cants’ schedule acceptable in requiring the replacement of batteries in and the
testing of the two sirens every 2 weeks. The Staff’s affidavit also satisfies us
that the noise levels of the two sirens meet regulatory requirements and that
the adequacy of the siren coverage will be routinely examined as part of the
emergency exercise held before full-power licensing.

III. Re the Request That the Board Refrain from Issuing a
Low-Power License

In light of our rulings under Parts I and II, above, we deny the request that we
refrain from issuing a decision that might authorize the issuance of an operating
license for operation not in excess of 5% of rated power, and we deny the
alternative request that any decision authorizing the issuance of a low-power
license condition the issuance of such a license upon Applicants’ compliance
with § 50.47(b)(5).
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Order

For the foregoing reasons, the Mass. motion of January 12, 1987, is denied.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Jerry Harbour
ADMINISTRATIVE JUDGE

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 6th day of February 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judge:

Charles Bechhoefer

In the Matter of Docket No. 30-12688-MLA
(ASLBP No. 87-542-01-MLA)

RADIOLOGY ULTRASOUND NUCLEAR
CONSULTANTS, P.A.
(Strontium-90 Applicator) February 9, 1987

In a materials license proceeding where the Commission authorized an
informal hearing, the Presiding Officer denies an Applicant’s appeal and affirms
the NRC Staff’s denial of a requested license amendment.

RULES OF PRACTICE: INFORMAL HEARINGS

The failure of a materials license applicant to respond to questions posed by a
Presiding Officer in itself could serve as a valid basis for denying an applicant’s
appeal from a Staff determination to deny a license application.

RULES OF PRACTICE: INFORMAL HEARINGS

Although a hearing based solely on written submissions is the preferred
method of proceeding in an informal proceeding, a Presiding Officer may also
be granted discretion to entertain “oral presentations.”
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MATERIALS LICENSE UNDER PART 35: STANDARDS

A proposed therapeutic use of byproduct material under 10 C.F.R. Part 35
must also meet the criteria set forth by the Commission in a February 9, 1979
Statement of General Policy.

MATERIALS LICENSE UNDER PART 35: STANDARDS

Under the Commission’s February 9, 1979 Statement of General Policy, a
proposed therapeutic use of strontium-90 must be demonstrated to be “safe
" and effective.” For nonroutine uses, the NRC Staff makes such a determination
after consultation with the NRC Advisory Committee on the Medical Uses of
Isotopes.

MATERIALS LICENSE UNDER PART 35: STANDARDS

Under the Commission’s February 9, 1979 Statement of General Policy, the
greater the potential hazard to a patient from byproduct material or its use by a
physician, the more NRC may elect to circumscribe areas that might otherwise
be regarded as within the discretion of a physician. The Policy Statement finds
that the risk to patients from all therapeutic uses of radioactive drugs “is not
low.”

TECHNICAL ISSUE DISCUSSED

Therapeutic use of strontium-90 applicator.

DECISION

Radiology Ultrasound Nuclear Consultants, P.A. (RUNC or Applicant), a
radiation-oncology clinic in Freehold, N.J., has applied for a license amendment
to its existing byproduct materials license to permit it to use a strontium-90 (Sr%0)
plaque applicator for the treatment of malignant skin lesions. The NRC Staff
denied the license amendment, primarily on the grounds that RUNC had not
demonstrated that the proposed treatment was “safe and effective,” and that such
an experimental therapy treatment should accordingly not be utilized in a private
practice that lacks adequate technical support staff and peer review. RUNC has
appealed. For reasons set forth below, I affirm the Staff’s denial of the license
amendment.
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I. PROCEDURAL BACKGROUND

By lctter to the Region I office of NRC, dated December 27, 1983, supple-
mented by a letter to the Washington, D.C. office of the NRC, dated March 6,
1984, RUNC applied to amend its existing byproduct materials license to permit
the use of an Sr%0 applicator for the treatment of skin lesions. RUNC’s exist-
ing license (#29-06760-08) permits listed uses of specified quantities of certain
byproduct material or reagent kits listed in 10 C.F.R. § 35.100, and storage of
cobalt-60. (RUNC’s President, G. Anthony Doener, M.D., also has a byproduct
materials license (#29-06760-07) permitting specified uses of cobalt-60.)!

On April 4, 1984, the NRC Staff (Region I) advised RUNC that the requested
use of Sr90 was not currently listed among the uses approved in 10 C.F.R. Part
35, Group VI, and that, accordingly, the NRC needed additional information to
evaluate the proposed use.2 RUNC was also advised that, since the use proposed
was not a scheduled usage, the request for a license would be submitted to the
NRC'’s Advisory Committee on the [Medical] Uses of Isotopes (ACMUI) for
an evaluation of the intended procedure. RUNC was also encouraged to submit
supportive documentation, such as journals or publications. By letters dated May
3, 1984, and May 24, 1984, RUNC submitted additional information.

In June and July of 1984, RUNC’s application and supporting documentation
was submitted for review to four individuals whom the Staff described as
members of the ACMUIL? These individuals were Melvin L. Griem, M.D,,
Vincent P. Collins, M.D., Edward W. Webster, Ph.D., and Peter R. Almond,
Ph.D. Upon my subsequent inquiry, the Staff acknowledged that three of the
individuals were members of the ACMUI but that one (Dr. Almond) was not
(and is not) a member. Dr. Almond is a consultant to the NRC on brachytherapy,
teletherapy, and medical physics matters.#

In response to the Staff’s inquiry, Dr. Collins recommended that RUNC’s
application be granted, Dr. Webster recommended approval with some reserva-
tions, and Drs. Griem and Almond recommended disapproval.s Based on this
mixed advice, the Staff, by letter dated November 27, 1984, sought further in-
formation concerning RUNC’s proposed usage of the Sr%0 applicator. RUNC
responded by letter dated December 24, 1984, and provided further information
by letters dated February 1, 1985, March 22, 1985, and April 24, 1985. On

UStaff AL 11, Attach. 3. In response to RUNC'’s filings and my inquiries, the Staff filed two affidavits of Dr. John
E. Glenn, Chief of the Nuclear Materials Safety Section B, Region I, King of Prussia, PA. These affidavits, filed
on December 16, 1986, and January 16, 1987, will be cited respectively as Staff Aff. I and Staff AfF. 11

210 CFR. $35.100(f) GmugoVI (7) authorizes use of S190 applicators only “for treatment of superficial eye
conditions.” No otheruse of S1% is included in the scveral lists of approved uses set forth in 10 C.F.R. §35.100. See
further description of NRC regulatory requirements in Part Il of this Decision, infra, pp. 83-86.

3 Staff AfF. I, §4; transmittal Ietters dated 6/84 and 7/16/84.

4 Suff Aff. 1T, 20,

Ssuaff A 1, 95.
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March 4, 1985, the Staff submitted the application to the four doctors for a
second review.S Dr. Collins again recommended approval of the application, but
the three other doctors recommended disapproval.’

By letters dated August 19, 1985, and December 31, 1985, apparently after
conversations with Region I personnel, RUNC provided still more information
concerning its application. By letter from the Regional Administrator, Region 1,
dated July 25, 1986, the Staff, after reviewing the file, denied RUNC’s applica-
tion and advised RUNC of its right to request a hearing on the denial. RUNC did
so on August 5, 1986. By Order dated October 9, 1986 (unpublished, corrected
by Order dated October 21, 1986), the Commission authorized an informal hear-
ing to consider RUNC'’s appeal, to be decided by a single Presiding Officer. The
undersigned was appointed Presiding Officer on October 16, 1986.%

As set forth in my Memorandum and Order (Requesting Specification of
Claims), dated October 23, 1986, LBP-86-35, 24 NRC 557, I requested the
Staff to provide RUNC with certain background documents — i.e., copies of
the appraisals performed by the four consultant doctors, each on two occasions
— which were essential for RUNC to specify its reasons for disagrecing with
the Staff’s license denial.? I also described the manner in which RUNC should
specify its claims and set time limits for RUNC to do so and the Staff to
respond. At the same time, I issued a Notice of Hearing.!® In that Notice, I invited
members of the public to submit statements comparable to limited appearance
statements permitted under 10 C.F.R. §2.715(a). No one has sought to make
such a statement.

The Staff provided RUNC with the appraisals on October 27, 1986. RUNC
and the Staff submitted timely responses to LBP-86-35, dated November 4,
1986, and December 16, 1986, respectively. Having reviewed the responses,
I determined that I needed further information and, by Memorandum and
Order (Questions for Parties), dated December 23, 1986 (unpublished), I posed
differing sets of questions to RUNC and the Staff. The Staff filed a timcly
response on January 16, 1987. RUNC has not responded to the questions directed
to it. Although such failure in itself could serve as a valid basis for denying
RUNC'’s appeal on procedural grounds, I have elected to treat the appeal on the
merits. But I note that, if I were to have granted RUNC's appeal in whole or in

S Transmittal Letter from Staff to Four Doctors, dated March 4, 1985, re:  “Second Review of Application to
Use a Strontium-90 Plaque to Treat Skin Cancer”; Staff. Aff. I, 18. It is not clear whether the consultants were
provided the information submitted by RUNC on March 22, 1985, and April 24, 1985. The information in those
letters, however, does not appear to be of the type that would have changed any of the opinions of the consultants.

TSuaff Aff 1, 9 8. These recommendations were received by the Staff by August 1985 (id.).

851 Fed. Reg. 37,684 (Oct. 23, 1986).

9The appraisals are hereafier cited as Collins Appraisals I and II, Gdem Appraisals I and II, Webster Appraisals
I and 11, and Almond Appraisals I and II.

1051 Fed. Reg. 39,601 (Oct. 29, 1986).
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part, I would have needed to be apprised of the information that I sought from
RUNC.

II. REGULATORY BASIS FOR LICENSING

A. Under regulations currently in effect, which govern RUNC's application,
a license for a private physician, or a clinic such as that operated by RUNC, to
use an Sr% plaque applicator would fall under 10 C.F.R. Part 35 (“Human Uses
of Byproduct Material”). This Part includes a number of scheduled or routine
uses of byproduct material (10 C.F.R. §35.100, Groups I-VI), which can be
licensed under 10 C.F.R. §35.14 and which are subject to use requirements less
stringent than those governing nonscheduled uses. However, the only scheduled
use of Sr90 is “Strontium-90 sealed in an applicator for treatment of superficial
eye conditions.”! RUNC apparently does not wish to use the Sr9° applicator
for this purpose.

Nonscheduled uses of S0 by physicians can be licensed under either of two
sections of Part 35. These sections read, in pertinent part:

§35.12 Specific licenses to Individual physicians for human use of byproduct
material.

(a) An application by an individual physician or groups of physicians for a specific license
on Form NRC-313 for human use of byproduct material will be approved if:

(1) The applicant satisfies the general requirements specified in § 30.33 of this chapter;

(2) The application is for use in the applicant’s practice in an office(s) outside a medical
institution;

(3) The applicant has access to a hospital possessing adequate facilities to hospitalize and
monitor the applicant’s radioactive patients whenever it is advisable; and

(4) The applicant has extensive experience in the proposed use, the handling and ad-
ministration of radioisotopes, and where applicable, the clinical management of radioactive
patients. (The physician(s) shall furnish suitable evidence of such experience with the appli-
cation. A statement from the medical isotope committee in the institution where the applicant
acquired experience, indicating its amount and nature, may be submitted as evidence of such
experience.)

* &k %

§35.13 Specific licenses for human use of byproduct material In sealed sources.

An application for a specific license on Form NRC-313 for use of a sealed source for
human use will be approved if: :

(a) The applicant satisfies the general requirements specified in §30.33 of this chapter;
and

1110 CFR. §35.100(0)(7).

121 etters dated March 6, 1984, from RUNC to Washington, D.C. office of NRC, and August 19, 1985, from
RUNC to Region 1. But ¢f. Letter dated February 1, 1985, to Region 1 (discussing lesions “around the eye or
involving the upper or lower eyelids™); and Letter dated March 22, 1985, from RUNC to Region I (patients with
tumors in “delicate areas™ such as “cyelids™).
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(b) The applicant or, if the application is made by an institution, the individual user:
(1) Has specialized training in the therapeutic use of the radioactive device considered
(teletherapy unit, beta applicator, etc.) or has experience equivalent to such training; and (2)
is a physician.

The general requirements of 10 C.F.R. §30.33, which are incorporated into
both of the above sections, read in pertinent part as follows:

§3033 General requirements for Issuance of specific licenses.

(a) An application for a specific license will be approved if:

(1) The application is for a purpose authorized by the Act;

(2) The applicant’s proposed equipment and facilities are adequate to protect health and
minimize danger to life or property;

(3) The applicant is qualified by training and experience to use the material for the purpose
requested in such manner as to protect health and minimize danger to life or property;

(4) The applicant satisfies any special requirements contained in Parts 32 through 35; and
* % %

(b) Upon a determination that an application meets the requirements of the Act, and the
regulations of the Commission, the Commission will issue a specific license authorizing the
possession and use of byproduct material (Form NRC 374, “Byproduct Material License™).

B. On October 16, 1986, the NRC published in the Federal Register a new
and fundamentally revised 10 C.F.R. Part 35, setting forth requirements and
provisions for the medical use of byproduct material.®* The revised regulations
are to become effective April 1, 1987.

The revised Part 35 by its terminology eliminated the scheduled uses of
byproduct material now set forth in 10 C.F.R. § 35.100. However, insofar as the
single scheduled use of Sr¥0 is concerned, it incorporates the identical use in
§ 35.400(¢) (“Use of sources for brachytherapy™). The revised Part sets forth spe-
cific requirements for licensing of byproduct material for designated uses. The
treatment for which RUNC seeks to use Sr%0 is not one of those uses. Ac-
cordingly, under the new Part 35, RUNC could be eligible for its requested
license only pursuant to the revised §35.19 (“Specific exemptions™). Also,
the new Part 35 incorporates the requirements of 10 C.F.R, Part 30. See new
§ 35.18(d). Therefore, as under current regulations, RUNC would be required to
meet the general requirements of 10 C.F.R. §30.33.14

If the new Part 35 had invoked less stringent standards for licensing than the
current regulations, I would have applied such less stringent standards, using an
effective date for any license of no earlier than April 1, 1987. The new Part 35,
however, appears (10 impose more stringent standards than does the current Part

135) Fed. Reg. 36,932,
14 See Staff AL 11, € 18.
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35. T am accordingly giving RUNC the benefit of the less stringent regulations
and considering its application under the currently effective Part 35.

C. In addition to the regulatory requirements of 10 C.F.R. Part 35, the use
of an Sr%0 applicator, as sought by RUNC, is governed by a Policy Statement
issued by the Commission on February 9, 1979.1% In summary the three-part
Policy Statement provides:

1. The NRC will continue to regulate the medical uses of radioisotopes as necessary to
provide for the radiation safety of workers and the general public.

2. The NRC will regulate the radiation safety of patients where justified by the risk to
patients and where voluntary standards, or compliance with these standards, are inadequate.

3. The NRC will minimize intrusion into medical judgments affecting patients and into
other areas traditionally considered to be a part of the practice of medicine.

The Commission went on to explain that “[t]he greater the potential hazard
to a patient from the byproduct material or its use by a physician, the more
NRC may elect to circumscribe arcas that might otherwise be regarded as
within the discretion of the physician.” According to the Policy Statement, the
NRC'’s goal is to ensure that radiation exposure to patients is “as low as is
reasonably achievable, consistent with competent medical care and with minimal
intrusion into medical judgments.” To attain that goal, NRC does not exercise
regulatory control in areas where there are adequate regulations by other federal
or state agencies or “well administered professional standards.” But the NRC
also tries to achieve a *“balance between adequate controls and avoidance of
undue interference in medical judgments.”

With respect to all therapeutic uses of radioactive drugs, such as that sought
by RUNC, the NRC Policy Statement further finds that “the risk to patients is not
low. The risk of tissue or organ damage (or even death) is inherent in the use of
therapeutic levels of radioactive drugs.” The Statement indicates that the NRC
will restrict physician’s uses of medical devices containing byproduct material
(such as Sr%) to “those procedures that NRC has determined (in consultation
with its Advisory Committee on the Medical Uses of Isotopes [ACMUIJ) to
be safe and effective” (emphasis supplied). The Staff advises that it refers all
proposed nonscheduled therapeutic uses of byproduct material to the ACMUI
for a review of the safety and effectiveness of such use.!$

D. Inits October9, 1986 Order authorizing the hearing requested by RUNC,
the Commission determined that a formal, trial-type hearing was neither required
by regulation (or statute) nor warranted under the facts of this proceeding, and

15 “Regulation of the Medical Uses of Radicisotopes; Stat t of G 1 Policy,” 44 Fed. Reg. 8242 (Feb. 9,
1979) (effective on publication). The Policy Statement remains applicable under the new Part 35 discussed
sbove. 51 Fed. Reg. at 36,932, 36,933-34.

16 5taff ASF. 1, 193, 4; Staff AL 11, §7.
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that an informal hearing was sufficient. One attribute of such a hearing, which
was mandated by the Commission Order, was the use of a single Presiding
Officer (in contrast to the three-member Atomic Safety and Licensing Board
traditionally used by the Commission in nuclear licensing proceedings). Another
was the lack of any right of appeal (by a party) of the Presiding Officer’s decision
(although the Commission may review such decision sua sponte). Beyond that,
the Presiding Officer was accorded great flexibility in the detailed procedures
he could elect to use. The Commission appears to envisage a hearing bascd
solcly upon written submissions as the preferred method of proceeding, but
it authorized the Presiding Officer to entertain *“‘oral presentations” from the
parties.

For that reason, I asked the parties for written submissions but also invited
them to address whether oral presentations were necessary or desirable. RUNC's
November 4, 1986 filing made no reference to an oral presentation; the Staff’s
December 16, 1986 response set forth its view that an oral presentation would
serve “no useful purpose.”

Had RUNC provided appropriate responses to the questions that I posed in my
December 23, 1986 Memorandum and Order, there might have been unresolved
factual questions for which an oral presentation would have been useful. Absent
such responses, I find no subject areas where additional factual development of
the record is called for. Hence, I am deciding this proceeding on the basis of
the written material before me.

I turn now to the merits of RUNC’s appeal.

III. OPINION AND FINDINGS

A. Description of Applicator and Intended Usage

The Sr9%0 applicator for which RUNC secks a license is distributed by
Amersham/Searle Corporation (Model SIC.L3, Product Code S1Q.23810). It
has a diameter of 29.1 millimeters and an active area of 7 square centimeters;
it is provided with a screw-in handle; and it produces beta radiation for local
skin contact application.”” The Sr% source is a sealed source as defined by 10
C.F.R. §30.4(r), having been so designated by NRC on January 23, 1986.! The

17 5taff Aff. 1, $12; Letter fram RUNC to NRC Region I office, dated May 24, 1984; see also Letters to NRC
Washington, D.C. office, dated March 6, 1984, and to Region I, dated May 3, 1984,

18 Staff AfF. 1, §12 and Attach. 1. At the time of RUNC’s application, the source had been submitted by the
manufacturer for approval and had been approved “in principle,” subject to completion of paperwork. Memoranda
from John E. Glenn, Reg. I, to ACMUI members, dated June 1984 and March 4, 1985, and from Patricia C. Vacca,
Material Licensing Branch, NMSS, to Drs. Griem, Collins, Webster, and Almond, dated July 16, 1984,
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applicator would be used personally by G.A, Doener, M.D., President of RUNC,
or under Dr. Doener’s personal direct supervision.!?

The details of the program intended to be followed by RUNC in using the
Sr%0 applicator are not entirely clear. In RUNC’s March 6, 1984 application
Ietter, Dr. Docner stated that the applicator “will be used for several patients
who suffer from multiple (more than one hundred) skin cancers which require
individual superficial radiotherapy.” Thereafter, in responding to Staff questions,
Dr. Doener stated that the “Beta Rays [from the applicator] would be needed for
treatment of Kaposi Skin sarcoma and certain superficial skin carcinomas. At
the present time, we have one patient with approximately 150 scattered skin
carcinomas . . . [who] is waiting for the treatment with the Beta Ray applica-
tor.... %

In response to further Staff questions, Dr. Docner indicated a treatment plan
of 6000 rads in 6 weeks (twelve applications of S00 rads each, estimated at a
depth of 1 millimeter). At the surface, the dose would total 12,000 rads, whercas
at 2-millimeter depth it would total 3000 rads (250 rads per treatment). Treatment
would be “reserved to selected patients with multiple (10 to 100) skin lesions.™!
With respect to tumors with a depth greater than 2 millimeters, Dr. Doener
explained that the tissue from O to 2 millimeters deep would be destroyed and
that “radiation can be repeated after the lapse of two to three months in order
to include then the deeper layers of the tumor . . . .” Each cancerous lesion
would be surrounded by lead foil, with the configuration of the lesion cut out so
that radiation would not reach uninvolved areas of the skin (except for a margin
around the lesion of 2-3 millimeters).2

With respect to whether the treatment would be used only for patients with
10-100 skin cancers, or would additionally be used for patients with up to 150
skin cancers, I asked RUNC (or Dr. Docner) to clarify the intended usage of
the Sr? applicator.® As indicated earlicr, I have received no response to my
inquiry.

In analyzing the effects of Sr% doses, I shall premise my evaluation on the
treatment of 100 skin cancers. The Staff has estimated that RUNC's treatment
plan using a surface dose rate of 6 rads per second (rad/s) would require two
4.6-hour treatments per week for 6 weeks, for those 100 lesions. It has confirmed
RUNC’s cstimated total dosage of 12,000 rads at the surface, 6000 rads at a

191 ctier dated March 6, 1984, from RUNC (Dr. Doener) to NRC Washington, D.C. office.

207 etter from G.A. Doener, MD., to NRC Staff, Region I, dated May 3, 1984,

211 etter from G.A. Doener, M.D., to NRC Staff, Region 1, dated Decamber 24, 1984,

21 erter from G.A. Doener, MD., to NRC Staff, Region I, dated December 31, 1985,

2 Memorandum and Order (Questions for Parties), dated December 23, 1986 (unpublished), Attach. A, Question
12
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depth of 1 millimeter, 3000 rads at 2 millimeters, and 1200 rads at 3 millimeters
for such a treatment plan.*

B. Evaluation by NRC Consultants

As noted earlier, RUNC’s application was reviewed by three members of
the ACMUI and one additional consultant. Their qualifications are briefly as
follows:2

1. Dr. Vincent P. Collins, Medical Director, Houston Institute for
Cancer Research, Diagnosis and Treatment, Houston, TX; member,
ACMUL;
2. Dr. Melvin L. Griem, Professor and Director, Chicago Tumor
Institute, University of Chicago, Chicago, IL; member ACMUI;
3. Dr. Edward W. Webster, Director, Department of Radiation Phys-
ics, Massachusetts General Hospital, Boston, MA; member, ACMUI;
4. Dr. Peter Almond, Vice Chairman of Research and Professor,
University of Louisville, James Graham Brown Cancer Center, Depart-
ment of Radiation Oncology, Louisville, KY; NRC consultant.
Drs. Collins and Griem are Medical Doctors; Drs. Almond and Webster are
physicists.

Dr. John E. Glenn, who reviewed RUNC’s application for the Staff, and who
has furnished two affidavits in this proceeding, holds a Ph.D. in Experimental
Nuclear Physics. He is a health physicist.26

The Staff’s expressed reasons for denying the requested license are that (1)
RUNC had not demonstrated a sufficient knowledge of beta dosimetry to justify
authorizing Dr. Docner to test the Sr%0 therapy treatment without technical
support staff and peer review; and (2) the Applicant had not demonstrated
its proposed use to be “safe and effective when compared to other available
treatments.”” These reasons are a composite of the views expressed by the four
consultants, but they did not parallel the views of any one of them. The four
consultants’ views stressed differing aspects of the application record. Their
conclusions were not apparently premised solely on their differing technical
backgrounds. In sum:

1. Dr. Collins, one of the two medical doctors and the only consultant to
recommend approval without reservations, expressed his belief (similar to that
advanced by Dr. Doener) that, in view of the long-standing approval of Sr%0

24 Sraff AfF. 1, 112; Staff AfE. 1, § 28,
25 NRC 1985 Annual Report, Appendix 2, at 205-06 (for ACMUI members); Staff AfT. II, § 20 and Attach. 2 (for
Dr. Almond).

25 Staff AfE. 1, 11 and attached Statement of Professional Qualifications,
27 Suaff AfF. 1, §17; Staff ASF. 11, {31,
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applicators for lesions about the eye, extension of the usage to skin cancer
should be considered safe. Dr. Collins believed that Dr. Doener’s certification
in Radiology and Nuclear Medicine indicated qualification to use the Sr%0
applicator as requested by RUNC. He expressed the view that, although there
are skin cancers not suitable for treatment with Sr%0, “the element of clinical
judgment must be assumed.”??

2. Dr. Griem, the other medical doctor, acknowledged that the Sr%0 treat-
ment had been used in the past by some dermatologists for certain superficial
or shallow tumors, but, in general, the practice had been abandoned. He viewed
use for deep-seated lesions as inappropriate. He also found incorrect certain of
Dr. Doener’s views on beta irradiation from an applicator (citing Dr. Doener’s
letter of May 3, 1984). Dr. Griem noted Dr. Doener’s certifications in Radiology
and Diagnostic Radiology, with special competence in Nuclear Medicine, but
indicated (incorrectly) a lack of certification in Therapeutic Radiology.?

3. Dr. Webster, one of the physicists, would initially have approved the
application ‘“‘with some reservations” but later changed his recommendation. He
noted that applicators had been used in the mid-1950’s but, except for the small
Sr90 opthalmic applicator, have not remained in use. He found the safety to
be “probably adequate,” although he would have preferred a longer handle and
an additional protective shield. He found the applicator to be useful only for
lesions with a depth of about 1 millimeter or less. In his second appraisal,
which reversed his earlier qualified recommendation, he indicated that, while he
could approve the application for thin lesions, he could not support use for thick
lesions (greater than 1 millimeter or 1.5 millimeters), as sought by RUNC’s
application. Dr. Webster also cited certain conflicting or incorrect statements in
RUNCs letters (one of which was the same as pointed to by Dr. Griem).3°

4, Dr. Almond, the other physicist, initially recommended that the appli-
cation not be approved on two basic grounds: he was *“not convinced that
Dr. Doener understands either the physics or the radiotherapy involved in Sr90
skin applicators.” Dr. Almond pointed particularly to several conflicting state-
ments in RUNC’s application concerning the rads to be emitted and observed
that the treatment for a patient with 150 skin cancers “would only be very su-
perficial and not practical.”® Later Dr. Almond referred to the lack of current
scientific support for the use of Sr% in the treatment of skin cancers, observing
that the only direct reference to such use to which RUNC had referred was the
promotional literature of the applicator’s distributor.3?

28 Collins Appraisals I and II, dated July 27, 1984, and March 18, 1935.

2 Griem Appraisals I and II, dated July 27, 1984, and March 27, 1985.

30 Webster Appraisals I and I, dated September 17, 1984, and July 12, 1985,

31 Almond Appraisal 1, dated July 31, 1984.

32 Almond Appraisal II, undated, but received by Staff by August 1985, Suff AL I, {8.
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C. Analysis of RUNC’s Claims

Based on the record before me, I find no persuasive reason to modify or
reverse the conclusion reached by the Staff on RUNC's application. I have
reached this conclusion after considering the various claims set forth by RUNC
in its November 4, 1986 filing. Specifically:

1. RUNC asserts that Dr. Almond, a physicist, is not qualified to assess
qualifications in radiotherapy. The Commission, however, through its Policy
Statement reference to the ACMUI, has by inference determined otherwise,
inasmuch as the ACMUI members include physicists as well as those with
differing backgrounds, such as medical doctors. Although Dr, Almond is not
a member of the ACMUI, his background appears comparable to ACMUI
members.?

The Staff’s use of two medical doctors and two physicists as consultants with
respect to RUNC’s application is reasonable.? These consultants had expertise
in either therapy using sealed sources or in the medical physics appropriate to
radiotherapy.®® The Staff was thus given a range of expert views encompassing
the broad scope of the questions raised by the application. In that connection, I
note that one of the medicat doctors (Dr. Griem) never recommended approval
of the application, although the other one (Dr. Collins) did so. As I explain
later (infra p. 95), I believe that Dr. Collins overemphasized the deference to
be accorded to doctors in the treatment of their patients.

In any event, the denial by the Staff was not primarily premised on a
deficiency in RUNC’s qualifications. As the Staff points out, Dr. Almond’s
opinion was founded largely on lack of effectiveness of the treatment for certain
thick lesions, and Dr. Doener’s apparent lack of recognition of that situation.3

2. RUNC also asserts — correctly — that Dr. Doener’s background quali-
fications were misperceived by at least one of the consultants (Dr. Griem). Dr.
Griem commented that Dr. Doener is not certified in therapeutic radiology®
whereas, in fact, Dr. Doener is so certified, by the Board of Radiology of the
Royal College of Physicians and Surgeons of Canada.?®

As acknowledged by the Staff in response to my inquiry, all of the consul-
tants were provided incomplete information concerning Dr. Doener’s qualifi-
cations, although only Dr. Griem's appraisal commented on the apparent lack
of certification in therapeutic radiology. The Staff advised the consultants that

331 agree with the Staff (Staff Aff. II, 120) that the Policy Statement does not preclude the Staff from using
consultants who are not ACMUI members.

34 The Staff’s decision letter of July 25, 1986, as well as Affidavit I, should have mentioned that one of the
consultants was not an ACMUI member.

35 suff ASL 1,94,

314 q14.

3 Griem Appraisal 1L

38 RUNC Response of November 4, 1986, at 4, and Curriculum Vitse.
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Dr. Docner is certified by the American Board of Radiology in Radiology and
in Diagnostic Radiology with special competence in Nuclear Medicine.* It ex-
plained that it had provided only that information which was available in the Di-
rectory of Medical Specialists, 20th Ed. (published by Marquis Who's Who).*°
Presumably because Dr. Doener’s certification in Therapeutic Radiology em-
anated from Canada, it was not listed in that publication.

The Staff apparently accepts certifications not only by the American Board
of Radiology but also by the Canadian or British equivalents, at least for some
purposes.*! For that reason, the Staff erred in sending a qualifications description
to its consultants that omitted a certification that was directly relevant to the
application under review.

In the circumstances of this case, however, the error appears harmless. For
the opinions of all of the consultants who recommended disapproval were not
based primarily on lack of certification but, rather, the ineffectiveness of the
proposed treatment and the many conflicting or incorrect statements appearing
in the application.*?

3. RUNC also comments on Dr. Almond’s statement that the proposed
usage is not described in modern radiotherapy text books,** portraying that
sitnation as “regrettable.” RUNC then opines that most radiotherapists relicd
on large machines handled by technicians and tended to “shy away from
implantations and local applications which increase the radiation risk to the
hands.”*

I find no basis for this explanation. Rather, I note that the only literature
provided to the Staff for review were parts of a 1952 paper dealing with a similar
clinical application of beta radiation from phosphorus-32 (P32), together with
literature from the applicator’s distributor.*’ One of the questions that T posed
to RUNC sought to explore the comparability of beta radiation treatment from
Sr90 and P32.4 As noted earlier, RUNC has declined to answer my questions.

The conclusion of the Staff on the question of published papers on beta
radiation therapy was that

39 Memoranda dated 6/84, 7/16/84, and 3/4/85.

40suaff AfL. 11, § 22¢.

14 q2m.

421 the future, the Staff should ensure that the qualifications statements provided to consultants include all
background information relevant to the application under review of which the Staff is aware, I am assuming that
Dr. Doener’s November 27, 1954 centification in therapeutic radiology was known to the Staff, through RUNC’s
or Dr, Doener’s carlier license applications. If not, Dr. Doener would have the responsibility of making known to
the Staff his qualifications directly bearing upon his license application. See Staff Response, dated December 16,
1986, at 5.

43 Almond Appraisal II.

44 RUNC November 4, 1986 Response, at 2.

45 Stff ARL1,98.

45 Memorandum and Order dated December 23, 1986, Attach. A, Question 2a.
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The lack of any literature concerning this treatment modality, even though it had been studied
30 years previously, seemed compelling evidence that the treatment had been found to be
less effective than other available treatment methods.*’

The Staff added that the one reference to the literature provided by RUNC
contained the same cautions about the effectiveness of the P32 treatment with
respect to lesions greater than 1-1.5 millimeters in depth as raised by the Staff’s
consultants.*? Further, the Staff opined that a technique tried and found effective
30 years ago would not be “totally absent from the modern literature.”™?

In my view, the Staff’s view on this question seems reasonable and per-
suasive, particularly in light of the lack of any supporting basis for RUNC’s
explanation for the lack of literature on beta radiation therapy. At least a mod-
icum of peer comment on a medical technique would appear to be a sine qua
non of a showing that a technique is “safe and effective.”

4. RUNC's strongest, and potentially most persuasive claim is that, although
a proposed use may not be “safe and effective” for all situations to which it may
be applied, a license should not be denied in its entirety when some proposed
uses are indeed “safe and effective.” RUNC focuses its comment in particular on
Dr. Griem’s second Appraisal, but it also notes in other contexts that the therapy
would be used only in *selected cases™ and “only in very special locations and
thin lesions .30

In my view, the record would appear to support a conclusion that the
Sr90 therapy would be “safe and effective” for thin lesions of up to 1 or 1.5
millimeters in thickness, but not for lesions of a greater thickness.® RUNC’s
November 4, 1986 response had indicated that it would use the Sr%0 applicator
only in “very selected cases,” in “very special locations and thin lesions.”s?
For that reason, I asked RUNC to explain the methodology it would use to
select lesions for Sr%0 treatment, and whether there were methods available
to establish or estimate the depth of particular lesions.3® I asked the Staff
comparable questions.>*

4TSuff AL 1, 99.

48 /4 The results in the paper on using P32 for superficial therapy (attachment to letter from RUNC, dated
Febary 1, 1985) were based on lesions assumed to be only 1 millimeter deep. S0 would be less effective than
P32 below the surface, because the beta energy for P32 is 1,72 McV, whereas the beta energy for $r% is only 0.54
MeV. Consequently, the penetration ability of beta particles from P32 is about four times that of beta particles
from S.%0 (in water). Radiological Health Handbook, Public Health Service, U.S. Dept. of Health, Education and
Welfare (1970), Table 1, at 239, 266, and Figure on p. 122.

9 suaff AfL. 1, 413,

S0 RUNC November 4, 1986 Response, t 2, 3.

51 §ee Webster Appraisals I and 11, Griem Appraisals I and II, Collins Appraisal II.

52 RUNC November 4, 1986 Response, at 3.

53 Memorandum and Order dated December 23, 1986, Attach. A, Questions 1b, Ic.

4 Id, Atach. B, Questions 2, 13c.
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RUNC, as noted earlier, did not answer any of my questions. The Staff
acknowledged that, if uses encompassed by an application could be separated
into uses that were *“safe and effective” and those that were not, it could issue
a license only for the “safe and effective” uses. But the Staff could not in this
instance find a “practical separation” of proposed uses: “[n]o single class of
malignant lesions was identified for which lesion thickness will routinely be thin
and superficial.”™* Accordingly, the Staff concluded:

Although the Staff has been advised that the S0 applicator may be effective in treating
thin lesions, the Staff is unaware of any method to limit patient selection to assure only thin
lesions are treated.3

Given the record before me, I must agree with the Staff’s conclusion
that there is currently no effective manner for determining the thickness of
lesions. Accordingly, I have no record basis for determining criteria under which
a license limited to “safe and effective” uses could be formulated.

5. Finally, RUNC has claimed that Dr. Doener understands the physics in-
volved with the use of an Sr%0 applicator. The Staff concluded that his erroneous
or conflicting statements in his application belie that claim.™ Further, several of
the Staff consultants specifically considered these erroncous statements.’® My
question to RUNC secking reconciliation of one of these statements with the
appraisals of Drs. Griem and Webster has not been answered.” Accordingly,
there is ample support in the record for the Staff conclusion that Dr. Doener
does not have sufficient knowledge of beta dosimetry to support the requested
license.

D. Other Decisional Factors

Beyond the explicit claims advanced by RUNC, there are several other factors
that I am taking into account in reaching my final conclusion on RUNC's
appeal. I shall detail them here.

1. The Staff evaluated RUNC’s license request under 10 C.F.R. §35.12, on
the ground that RUNC already had a license under that provision and was merely
secking to amend its existing license.® Notwithstanding this circumstance, the
request could have been, and perhaps should have been, considered under 10

S5 Suff AL 10, 8.

5614, 130.

57 Staff AfE. 1, 115; Staff ASE. T, {31,

38 Griem Appraisal [; Almond Appraisal I; Webster Appraisal IL

59 Memorandum and Order dated December 23, 1986, Attach. A, Question 3.
60 suaff ALE 11, § 14.
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C.F.R. §35.13, which has somewhat less stringent standards, particularly in the
arca of the experience and training required of licensees.

Both sections incorporate the requirements of 10 C.F.R. §30.33, and both
sections are subject to the general considerations enunciated by the Commission
in its February 9, 1979 Policy Statement. The Staff denied the license for failure
to meet the requirements of 10 C.F.R. §30.33, specifically §30.33(a)(2), as
well as the “safe and effective” criterion of the policy statement. If the Staff’s
evaluation of RUNC’s conformance to those criteria is sustainable, the failure
to have considered RUNC's eligibility under 10 C.F.R. §35.13 becomes of no
consequence.

In my view, the Sr% applicator is clearly “equipment,” within the scope of
10 C.F.R. §30.33(a)(2). But it is not clear to me whether the health protection
and minimization of danger to life and property referenced in § 30.33(a)(2) is
intended to apply to patients (rather than workers or the general public, as set
forth in the first element of the Policy Statement).8! On the other hand, the
health protection referenced in 10 C.F.R. §30.33(a)(2) might encompass the
sccond element of the Policy Statement.2 Although I would tend to adopt the
latter interpretation, I need not do so here. For, as explained earlier, the proposed
use clearly has not been demonstrated to be “safe and effective” and hence may
properly be evaluated under that criterion, which the Staff did. The Staff’s failure
to consider the application under 10 C.FR, §35.13 is thus, at most, harmless
error.

2. Under the Commission’s February 9, 1979 Policy Statement, one of the
considerations to be taken into account is the minimization of intrusion into
medical judgments affecting patients. But this factor diminishes in significance
as the hazard to a patient increases. The NRC attempts to achieve a balance
between the minimization of intrusion goal and the adequacy of regulations of
other governmental agencies or the presence of “well administered professional
standards.” The Staff in this proceeding has specifically found that “adequate
voluntary standards for selection, treatment, and follow-up of patients do not
exist,”®?

Furthermore, under the Policy Statement, the Commission has determined
that the risk to patients for all therapeutic uses of radioactive drugs “is not
low.” Indeed, it has found that “[t]he risk of tissue or organ damage (or even
death) is inherent in the use of therapeutic levels of radioactive drugs.” See
p. 85, supra. In this case, assuming two treatments per week of 100 lesions
over the course of 6 weeks — a type of treatment program described by RUNC
in its letter of December 24, 1984 — a patient would receive a skin surface

6l See p- 85, supra.
62 cee id.
6 Decision Letter dated July 25, 1986, at 2.
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dose of 12,000 rads and a dose of 6000 rads at a depth of 1.0 millimeter. These
doses are large and far exceed all regulatory limits for occupational exposure
to radiation. The Staff acknowledges that doses of 4000 to 6000 rads arc both
used and required to treat malignancies. But at depths of 2 millimeters and
3 millimeters, the 6-weck doses would total only 3000 rads and 1200 rads,
respectively, too small a dose to be likely effective.

Given the high dose rate to which patients would be exposed, it was
appropriate for the Staff to give less weight to the minimization of intrusion
into medical judgments. In that regard, I believe that Dr. Collins, the only one
of the Staff’s consultants to recommend unqualified approval of the license
application, gave undue weight in the circumstances to the deference to be
accorded physician’s judgments. He underemphasized the effectiveness criterion
which the Policy Statement also recognizes, despite the fact that he recognized
the lack of effectiveness of Sr¥% for certain treatments.® In that connection,
although RUNC had indicated that Dr. Doener would confine treatments to
thin lesions, RUNC has described a treatment method for thick lesions — i.e.,
multiple treatments of the same area.% Needless to say, a patient receiving such
treatment would be exposed to well over 12,000 rads of radiation, over a several-
month period. In these circumstances, given the failure of RUNC to specify any
meaningful criteria for selecting the lesions for which the S0 applicator would
be used, it was reasonable for the Staff to have given less weight to the deference
factor and greater weight to the effectiveness standard.

3. The Staff expressed its opinion that RUNC’s proposed use of the
Sr9 applicator should be regarded as experimental and subject to continuing
professional oversight, peer review by appropriate Human Use Committees and
a medical physics staff in a research setting.” I agree. Given the fact that at
least some proposed uses have not been demonstrated to be “safe and effective,”
there would have to be at least some oversight mechanism to assure appropriate
use. Such mechanisms do not exist routinely in a physician’s office and have
not been shown to be present here. Indeed, even under RUNC's or Dr. Doener’s
existing licenses, there have been a significant number of violations, as well as
deviations from reporting requirements

In its decision letter, the Staff suggested that, if RUNC believes its treatment
modality deserves a clinical trial, it should consider becoming affiliated with an
institution that is licensed by the NRC to conduct original research with Sr% on
humans. If RUNC (or Dr. Doener) were to receive approval as an authorized user

4 Staff Aff. 11, {28.

65 Coltins Appraisal II.

651 etter from RUNC to Region I, dated Docember 31, 1985,
S7 Suaff Aff. 11, §30.

3 12 426,
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at such an institution, it or he could pursue the mode of radiotherapy requested
by RUNC, in accordance with the institution’s approved protocol.® This advice
seems well founded.

IV. CONCLUSIONS OF LAW

1. The use proposed by RUNC of an Sr9% applicator is not one of the
usages specified in 10 CF.R. §35.100 and hence cannot be licensed under 10
C.F.R. §35.14,

2. The use proposed by RUNC of an Sr% applicator has not been demon-
strated to be “safe and effective,” within the meaning of the Nuclear Regulatory
Commission’s Statement of General Policy on the Regulation of the Medical
Uses of Radioisotopes (44 Fed. Reg. 8242 (Feb. 9, 1979)). Accordingly, the
requested license fails to meet the requirements of 10 C.F.R. §30.33(a) and 10
CF.R. §35.12 or §35.13.

V. ORDER

For the reasons stated, and based on the foregoing opinion, findings of fact,
conclusions of law, and the entire record, it is, this 9th day of February 1987,
ORDERED:

1. The decision of the NRC Regional Administrator, dated July 25, 1986,
is hereby affirmed.

- 2. The license amendment application of Radioclogy Ultrasound Nuclear
Consultants, P.A., dated December 27, 1983, and March 6, 1984, and as
thereafter supplemented, is hereby denied.

3. In accordance with the Commission’s Order dated October 9, 1986,
this Decision will become final agency action thirty (30) days after the date
of issuance unless the Commission, on its own motion, undertakes a review

% Decision Letter dated July 25, 1986, at 2.
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of the Decision. No petition for review by a party will be entertained by the
Commission.

PRESIDING OFFICER

Charles Bechhoefer
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 9th day of February 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Belore Administrative Judges:

B. Paul Cotter, Jr., Chairman
Dr. Jerry R. Kline
Dr. Emmeth A. Luebke

In the Matter of Docket No. 27-39-SC
(ASLBP No. 78-374-01-0T)

U.S. ECOLOGY, INC.
(Sheffleld, lilinois Low-Level
Radloactlve Waste Disposal Site) February 20, 1987

In this Memorandum and Order, the Licensing Board denies Licensee’s
Motion for Summary Judgment as to the issues of “possession” of buried waste
and the right of the Licensee to unilaterally terminate its license without action
by the Commission.

MATERIALS LICENSES: WASTE DISPOSAL

The issuc of whether a licensee possesses buried nuclear waste is not
dispositive of its responsibilities with respect to that waste. The concept of
“possession” as it relates to source, byproduct, or special nuclear material in this
case pertains only to the critical mass limitation defined in 10 CF.R. § 150.11(b).

MATERIALS LICENSES: WASTE DISPOSAL

A licensee’s responsibility for nuclear waste does not terminate with the
burial of the waste.
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MATERIALS LICENSES: WASTE DISPOSAL

License language subjecting the licensee to “all other applicable rules,
regulations, orders of the Atomic Energy Commission now or hereafter in effect”
was intended to bind the licensee to the type of site stabilization and closure
requirements ultimately promulgated in 10 C.F.R. Part 61.

LICENSE: DEFINITION

A license is a grant by the Nuclear Regulatory Commission “of the right to
engage in conduct that would be improper without such a grant.” That right
carries with it specified obligations set out in the form of regulations, official
guidance, and orders.

MEMORANDUM AND ORDER

(Ruling on Motions for Summary Disposition)

These cross-motions for summary disposition concern two issues of law
fundamental to the outcome of this proceeding to determine responsibility
for buried low-level radioactive waste at a Bureau County, Hlinois repository
(“Sheffield”). The original license relating to the Sheffield repository was issued
by the Nuclear Regulatory Commission (NRC) in 1964. The principal parties
to the dispute are the Licensee or Applicant, U.S. Ecology, Inc.,! the State of
Illinois, and the Nuclear Regulatory Commission Staff.? To decide the motions
before us, we must determine the relative authority and responsibilities of the
three parties.

The two issues to be decided herein have been framed as follows:

1. Whether the Applicant “possesses” the source, byproduct, or special nuclear
material at the Sheffield site.

2. Whether Neco can unilaterally terminate License No. 13-10042-01 for activities
at Sheffield without affirmative action by the Commission.

L The original license, granted to California Nuclear, Inc., on July 15, 1964, to transport waste, was amended
to authorize burial at the Sheffield facility on December 2, 1966. Illinois Exh. 2. Two years later on March
25, 1968, the license was transferred to Nuclear Engineering Co., Inc., which subsequently changed its name to
U.S. Ecology, Inc. Illinois Exh. 2. Because the license transfer and name change have no bearing on the issues at
hand the licensee during the entire period will be referred to as “U.S. Ecology.”

2The proceeding has had other parties, but all had withdrawn or become inactive by the time the motions at issue
were filed.
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U.S. Ecology answers the first question in the negative and the second in the
affirmative. The NRC Staff and the State take the contrary view. The facts of
the case are essentially undisputed.

I. HISTORY OF THE CASE

In 1964 the NRC’s predecessor, the Atomic Energy Commission, issued
the license in question to U.S. Ecology’s predecessor to receive, process, and
transport radioactive waste to authorized land burial sites for disposal. Illinois
Exh. 2, Radioactive waste burial at Sheffield was authorized by Amendment
No. 7 to the license in December 1966. Burial activities were subject to the Act,
implementing regulations entitled “Standards for Protection Against Radiation,”
10 C.F.R. Part 20 (1964), and “all other applicable rules, regulations, orders
of the Atomic Energy Commission now or hereafter in effect . . . .” Illinois
Exh. 2 (emphasis added).

Some 3 months prior to issuance of Amendment No. 7 in 1966, U.S. Ecol-
ogy’s predecessor had entered into a 99-year lease with the State of Illinois
for 20 acres at the Shefficld site to be used for the burial activities to be au-
thorized by the license amendment. Under article IV of the lease, the corporation
paid the state $50.00 per year as rent. Article V of the lease incorporated by
reference “all requirements of the Atomic Energy Commission” and applicable
llinois laws and rules “‘as the same are promulgated and amended from time
to time.” 11linois Exh. 3, Lease (emphasis added).

Article VII of the lease contained a clause that provided as follows:

Perpetual Maintenance Fund

The Corporation understands that the storage and burial of radicactive waste requires
[sic] perpetual surveillance and maintenance, and so long as it occupies the premises, the
Corporation will undertake all surveillance and maintenance as described in Exhibit “B" and
as required by all applicable laws, regulations, or licensing for the protection of the public
health and safety. The Corporation further understands that if for any reason at any time
the Corporation should default or fail to comply with the terms of its license, or for any
reason withdraw from the premises, the State would be required to assume surveillance and
maintenance obligations and pay the surveillance and maintenance costs.

The Corporation therefore covenants and agrees to pay to the State annually the sum
of five cents for each cubic foot of radioactive waste for which burial or storage charges
have been made during the preceeding [sic] year. In order for the State to determine the
proper payments of the Corporation, the State shall have access to and a right to examine
any disectly pertinent books, documents, papers, accounts and records of the Corporation
involving operation on the leased premises. Said right shall continue for three years after the
termination of this Lease.
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In 1968, some 2 years later, the license was transferred to U.S. Ecology’s
predecessor in name which then filed an application to renew the license and
expand the site which had begun to fill up. U.S. Ecology continued its operations
at Sheffield under NRC Staff supervision. In December 1976, the State and
U.S. Ecology's predecessor entered into an agreement that amended the existing
lease agreement to increase the cubic foot perpetual maintenance fee.

A Licensing Board was established in December 1977 to consider U.S. Ecol-
ogy's application to renew the license and expand the site. 42 Fed. Reg. 61,522
(1977). Three months later, U.S. Ecology notified the Board, the State, and the
NRC Director of Nuclear Materials and Safeguards that it was withdrawing its
application to expand the site and terminating its license. The Director denied
the Licensee’s authority to so act unilaterally and ordered it to continue carrying
out its obligations under the license to protect the public health and safety. On
appeal the Commission sustained the Director’s action and issued a Notice of
Hearing directing that a Licensing Board resolve the conflicting claims of author-
ity. Nuclear Engineering Co. (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site), CLI-79-6, 9 NRC 673 (1979); U.S. Ecology Brief at 2.

Following a June 1980 prehearing conference, the Licensing Board specified
three issues to be heard, the first two of which are the subject of these
motions. U.S. Ecology, Inc. (Sheffield, Illinois Low-Level Radioactive Waste
Disposal Site), “Prehearing Conference Order and Order Setting Time for
Discovery” (September 9, 1980) (unpublished). Thereafter, the proceeding was
effectively suspended at the request of the parties while they sought to complete
studies necessary to fashioning an appropriate site-specific remedy for the buried
waste and to reach a negotiated resolution of the dispute. Although all activities
at the site (other than maintenance) ceased in 1978, neither negotiated settlement
effort had borne fruit by August 1986. At that time the Board ordered the parties,
while continuing settlement negotiations, to address the two issues first described
above by motions for summary disposition. All relevant filings were received
by November 28, 1986.

II. APPLICABLE LAW

As enacted in 1954, the Atomic Energy Act did not expressly define “nuclear
waste” or address the issue of its ultimate disposition. Rather, it classified
nuclear materials into three general categories: byproduct, source, and special
nuclear. 42 U.S.C. §2014 (1984). However, since all waste products fell in
varying proportions into one or more of these categories, regulation of the
possession and transfer of nuclear waste came within the purview of the Atomic
Energy Commission.
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Through the 1950’s, waste disposal was accomplished primarily through
“burial” at sea, or return of materials 10 AEC facilitiecs — principally the Oak
Ridge National Laboratory. By the end of the decade, “large solid waste volumes
and repeated requests for land burial services [had] become an increasing
administrative and operational burden to Oak Ridge.” Hearings on Industrial
Radioactive Waste Disposal, 86th Cong., 1st Sess. 2514 (1959) (statement of
H.L. Price), U.S. Ecology Exh. 3; Illinois Exh. 1, In addition, the costs of sea
disposal presented “a serious economic problem” for licensees on the east coast
because of the long distances waste had to be transported in order to rcach
suitable ocean depths. Ibid. The need for accessible, regional land disposal sites
was recognized. See U.S. Ecology Exh. 4.

Then in 1959, a proposal was made to authorize commercial land burial. U.S.
Ecology Exh. 7. One of the issues to be resolved was ownership of the sites. Id. at
12. Ultimately, land ownership for such sites was limited to state and federal
governments. 10 C.F.R. §20.302(b) (1961). The first land burial license was
issued to U.S. Ecology in 1961 for a site in Beatty, Nevada. U.S. Ecology
Exh. 12,

In the republication of its regulations effective January 1, 1961, the Commis-
sion’s principal requirements for waste disposal appeared in 10 C.F.R. §§ 20.301
et seq. The disposal of limited quantitics of waste by release into sewerage sys-
tems (§20.303) and by licensee burial in soil (§20.304) was authorized gen-
erally. Disposal of greater quantities of material or disposal by methods not
specifically authorized required an application for a license under § 20.302. Ap-
plications were required to describe the material to be disposed of and the man-
ner and conditions of disposal; to analyze and evaluate the site characteristics;
and to define the procedures to be observed to minimize the risk of unexpected
or hazardous exposures.

In general, licensees were permitted by § 20.301 of the regulations to dispose
of licensed material only (a) by transfer to an authorized recipient; (b) by
a method authorized gencrally; or (c) by a method authorized pursuant to
§20.302. There is nothing in the history of the regulations to suggest that the
Commission viewed any one of these means as less final than any other with
respect to the licensee carrying out the disposal.

Though it is clear that the movement toward land disposal of waste was im-
pelled by economic rather than safety considerations (see generally, U.S. Ecol-
ogy Exhs. 3 and 4), the Commission did recognize one significant distinction
between the two methods:  the need for long-term monitoring of land disposal
sites. Prior to 1960, applications for commercial land disposal of waste had
been denied *“basically because of the inability of applicants to assume long-
term maintenance and control of the burial site.” U.S. Ecology Exh. 4 at 7. As a
solution to this problem, the Commission in 1961 amended 10 C.F.R. §20.302
to preclude applications for waste disposal on privately owned land.
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The brief Statement of Considerations accompanying the 1961 amendment
indicates that the Commission drew a clear distinction between the commer-
cial waste disposal operator and the disposal site owner. 26 Fed. Reg. 352
(1961). The former was expected, or at least suspected, to eventually leave the
scene; the latter, for public health and safety reasons could not be allowed to
depart. It is difficult to sec how the requirement for federal or state ownership
of disposal sites could have been viewed as a solution to this problem unless
the Commission anticipated government assumption of responsibility for site
maintenance and monitoring after the withdrawal of the license. However, the
conditions for that withdrawal were not expressly defined by regulation until the
adoption of 10 C.F.R. Part 61 over 20 years later,

On QOctober 25, 1978, the Commission published an Advance Notice of
Proposed Rulemaking concerned with the development of specific regulations
to govern the disposal of low-level radioactive wastes. 43 Fed. Reg. 49,811
(1978). Among the subjects covered was the establishment of procedures for
the final closure of land disposal sites. A final rule incorporating what is now
10 C.F.R. Part 61 was published on December 27, 1982, and took effect January
26, 1983. 47 Fed. Reg. 57,446 (1983). The applicability of the provisions of Part
61 10 licenses in effect on that date was to be “determined on a case-by-case
basis.” 10 C.F.R. § 61.1(a) (1986).

III. THE POSSESSION ISSUE

When the NRC licenses a private company to perform specific activities
such as receipt, possession, transport, storage, or disposal of low-level radioac-
tive waste, the company incurs obligations to protect the public health and
safety. Those obligations, described in the Atomic Energy Act and implementing
regulations, are imposed primarily through the grant of the license to undertake
the activities specified. Each license specifies with particularity the kinds and
amounts of nuclear waste a private company may possess. U.S. Ecology argues
that it is well established as a matter of law “that burial of low-level waste in
accordance with license requirements finally disposes of the waste such that it
is no longer ‘possessed’ by the licensee.” Brief at 4. Therefore, Licensee con-
cludes that it has no continuing obligation under its license to protect the public
health and safety with respect to such waste. The crux of Licensee’s argument
denying any remaining obligation with respect to waste buried at Sheffield is
the meaning of the term “possess” in its license.

In support of its argument, Licensee cites a 1979 memorandum from the
Chief of the Low-Level Waste Branch which disputed a draft legal position that
buried waste continued to be “possessed” by this Licensee. The Branch Chief
argued that the proposed legal position was at odds with historical practice and

103



would create a conflict with the possession limits imposed on licensees since
the possession limits did not include buried waste. Licensee further supports its
position with a 1964 memorandum by the NRC General Counsel stating, inter
alia:

special nuclear material which has been disposed of by land burial is no longer “possessed
or used” by the burial ground operator within the meaning of those terms as set forth in
§ 150.11(b).

U.S. Ecology Exh. 2 at 3, Section 150.11(b) dealt with the cumulative quantity
of nuclear material that a licensee was permitted to possess. The limitation on
possession was intended as a control to prevent commercially licensed organi-
zations from possessing enough nuclear material to form a critical mass.? The
General Counsel concluded:

Consequently, only those amounts of special nuclear material which are unburied need be
taken into account in determining whether or not a burial ground operator is in possession
of an amount sufficient to form a critical mass.

Licensee buttresses its argument by asserting that the Commission always
considered sea burial of waste as final disposition and viewed land disposal
in the same way. Licensee cites a 1959 letter from the Acting Chief of the
Licensing Branch to U.S. Ecology stating that:

When disposals are made at sea, and the material is no longer in your possession, you should
reduce your physical possession inventory accordingly.

U.S. Ecology Exh. 5. Licensee concludes that “the Commission has always
deemed *possession’ of licensed material to cease upon “final disposal’ ” by land
burial or sea disposal. Brief at 20. Licensee cites other memoranda in support of
its contention that burial of waste at sea terminated licensee possession and that
the Commission always treated land and sea burial as equivalent. U.S. Ecology
Exhs. 7, 8, 9, and 10.

U.S. Ecology asserts that the regulatory scheme further supports its position,
citing 10 C.F.R. §20.302, “Method for obtaining approval of proposed disposal
procedures.” Licensee argues that subsection (b), concerning safety of disposal
at sea, reflects the Commission view that disposal was permanent and final. Brief
at 16-20. U.S. Ecology then points to the 1980 Statement of Considerations
eliminating § 20.304 permitting burial of small quantities of radioactive mate-

3The regulations in 10 C.F.R. Part 150 implement the authority granted the Commission by § 274(b) of the Atomic
Energy Act to transfer certain regulatory responsibilities to “agreement states.” Section 274(b)(4) provides that
Commission suthority may be discontinued in such states with respect 1o special nuclear materials “in quantities
not sufficient to form a critical mass.” 42 U.S.C. § 2021 (1984).
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rial. Licensee quotes the Statement of Considerations that the deletion *“would
not require any action concerning material already buried under the present pro-
visions of §20.304.” 43 Fed. Reg. 56,677 (1978). Additional documents are
cited in support of the proposition that the amount of nuclear material that can
be possessed by licensees is limited; thus the term “possess” applies only to
stored materials, not buricd materials. U.S. Ecology Exhs. 13, 16, 17, and 18.

U.S. Ecology also asserts that Illinois law and the Sheffield lease issued by
the State further confirm U.S. Ecology’s interpretation of “possess.” Section 6
of the Illinois Radioactive Wastes Act provides in part:

All rights, title and interest in, of and to any radioactive waste materials accepted by the
Department of Nuclear Safety for permanent storage at such facilities, shall upon acceptance
become the property of the state . . . .

Ill. Ann. Stat. S.H.A. ch, 111.5, 230.6 (Smith Hurd 1980). Licensee concludes
that because the State must have title, U.S. Ecology could not possess the buried
material. Licensee finds corroboration of its argument that the State possesses
buried waste in art. V, §H, of the Sheffield lease. Section H incorporated the
statutory language and provided that title to all waste transferred to the State
when the waste arrived at the Sheffield receiving dock. Licensee argues that
because the lease was reviewed and approved by the AEC, the AEC concurred
in the view that the State took title to the waste even prior to burial. Thus, the
argument goes, U.S. Ecology could not possess buried waste, the title to which
passed to the State even before burial,

The State of Illinois strongly disagrees with Licensee’s position, basing its
arguments on language in the 1966 license amendment authorizing U.S. Ecology
to bury waste at the Sheffield site, the absence of an NRC license authorizing
the State to “possess” the waste, the absence of any evidence that the State has
“accepted” the waste pursuant to its Radioactive Wastes Act, and the argument
that relocation of nuclear waste from storage to land burial does not terminate
the Licensee’s possession under the Atomic Energy Act. lllinois Brief at 9-15.

The NRC Staff agrees with the State of Illinois. Staff argues that all nuclear
materials including the waste in question must be under an NRC license unless
subject to an agreement state license, noting that Illinois is not at this time an
agreement state under the Atomic Energy Act. Nor does the waste material in
question fall under any exemption from an NRC license. Consequently, the Stafl
argues that U.S. Ecology is the only licensee for the buried waste in question and
thus is obligated to observe “Commission regulations, license conditions, and
orders to protect the public health and safety . . .” or be subject to enforcement
proceedings and penalties. Staff also points to the regulatory scheme that
prohibits transfer, assignment, or disposition of a license without approval of the
Commission. Thus, Staff concludes that “possession of licensed material may not
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be transferred except to authorized persons . .. ,"” citing 10 C.F.R. §§30.41(c),
40.51(c), 70.42(c); Rochester Gas and Electric Corp. (Sterling Power Project,
Nuclear Unit No. 1), ALAB-507, 8 NRC 551 (1978); and Nuclear Advisors,
Inc., 2 AEC 196 (1962), 2 AEC 254 (1963). Staff Brief at 6-7.

Therefore, the Staff asserts that burial is immaterial because licensed waste
remains the responsibility of the licensee until transferred in accordance with
law and regulations. Ultimately, Staff argues that only the NRC could determine
when responsibility for licensed materials ends. Staff dismisses the memorandum
of the Low-Level Waste Branch Chief as without authority not only because the
legal question was not within his purview, but also because, Staff avers, his
position was contrary to the view of the Commission then and now.

In addition, Staff finds that the 1964 General Counsel’s memorandum does
not support U.S. Ecology’s position because the memorandum did not address
the possession issue but rather addressed the Part 150 limitation on critical
mass. Staff argues that the General Counsel simply found that buried materials
were not included in materials possessed for the purpose of Part 150 limits. The
Staff finds its conclusion supported by both the Statement of Considerations and
a 1965 amendment to § 150.11(b) and the language in § 61.16(b)(1). Staff Brief
at 10-11,

Staff disputes U.S. Ecology’s argument that land and sea burial are identi-
cal. Staff finds Commission treatment of land and sea burial different, pointing
to an evolving policy described in part in the Statement of Considerations for
§20.302(b). 36 Fed. Reg. 23,138 (Dec. 4, 1971). That statement pointed to NRC
concerns about ocean dumping and the need for continued NRC control and re-
view. Staff also finds U.S. Ecology’s § 20.304 argument unfounded, asserting
that the Staff has never taken the position that disposition under §20.304 re-
lieved the Licensee of its obligations under the license. Staff Brief at 13.

Similarly, Staff distinguishes between ownership and possession with respect
to Licensee’s argument under the Illinois Radioactive Wastes Act, Staff renews
its argument that a specific license is required to possess nuclear material, that
Illinois does not have such a license, and, thus even if the State holds title to
the material buried at Sheffield, it does not possess it because it does not have
a specific license to do so. Staff Brief at 13-15.

IV. THE UNILATERAL TERMINATION ISSUE

U.S. Ecology asserts that it had the right to unilaterally terminate its license
primarily because that was its expectation at the time it entered into the operation
of the Sheffield disposal site. The Commission, it asserts, had always accepted
nonrencwal as a sufficient indication of termination, and the agency had no reg-
ulations or other fixed procedures for the review, approval, or conditioning of
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licensee withdrawals. Since neither the license itself nor any Commission regu-
lations expressly precluded unilateral, unconditional termination, U.S. Ecology’s
assertion of that right was effective.

NRC Staff counters that the Commission had in fact begun to scrutinize
terminated materials licenses well before U.S. Ecology’s attempted termination
of its license. The point of this, presumably, is to show that the Licensee’s ex-
pectation as to its “decommissioning™ obligations had, or should have changed.
However, the only example given by the Staff of an actual application for
termination of such a license pertains to a materials storage and processing fa-
cility, not a disposal site. Staff Brief at 17, Similarly, U.S. Ecology’s example of
apparent Commission acquiescence in a license expiration also pertained only
to nondisposal activities. U.S. Ecology Brief at 34; Staff Brief at 18.

U.S. Ecology recognizes that its assertion of a right to unilateral termination
of its license leaves an important question as to who should now be held
responsible for long-term surveillance of the Sheffield site. It contends that that
responsibility now devolves upon the State of Illinois because, essentially, that
is the result that all of the parties contemplated when the site was established
and the license originally issued.

U.S. Ecology notes the Commission’s reluctance to license land disposal
facilities prior to 1960 because of the inability of private applicants to give ade-
quate assurance of long-term maintenance of disposal sites, and its amendment
of its regulations to require that such facilities be established only on government
land. U.S. Ecology Brief at 46-51. It points out that the Sheffield site was not
approved until the Commission had received the requisite assurances from the
State of Illinois that it would assume responsibility for long-term maintenance
and surveillance in the event of Licensee’s termination of operations; and the
existence of these assurances was repeatedly referred to in subsequent Commis-
sion documents pertaining to Sheffield. Finally, U.S. Ecology cites its lease with
Illinois which provided in part:

[T]f for any reason at any time the Corporation should default or fail to comply with the terms
of its license, or for any reason withdraw from the premises, the State would be required to
assume surveillance and maintenance obligations.

U.S. Ecology Brief at 73; Illinois Exh. 3, art. VIIL Illinois points out that this
Icase provision is contained in an article dealing with the establishment of a
perpetual maintenance fund, the purpose of which was 1o assure the availability
of funds to pay for long-term site maintenance in the event of the Licensee’s
inability or refusal to do so. It is a sort of insurance policy, not, the State argues,
an authorization for Licensee abandonment of its responsibilities.
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Illinois also denies that the expectations of the parties with respect to their
mutual obligations concerning Sheffield were inalterably fixed from the outset. It
notes that the express terms of the license render the Licensee subject to “all
other applicable rules, regulations, orders of the Atomic Energy Commission
now or hereafter in effect.” Illinois Exh. 2. Land disposal of radioactive waste
was a new and potentially hazardous activity requiring regulatory flexibility
to adapt requirements to evolving knowledge. Illinois Brief at 28. Thus, the
Licensee knew or should have known that changes in the conditions of its waste
disposal operations were likely.

Finally, the Staff argues that whether or not Illinois wants to assume re-
sponsibility for the Sheffield site, the Licensee cannot unilaterally transfer that
burden. To do so would, the Staff asserts, constitute either a transfer of a license
or of licensed materials (the buried waste) to an unlicensed recipient in violation
of Commission regulations. Staff Brief at 21.

V. DECISION

A. Possession Issue

In its possession argument, U.S. Ecology relies on 10 C.F.R. § 150.11(b), The
purpose of that section was to determine whether private organizations in an
agreement state possessed a sufficient quantity of radioactive waste to form
a critical mass. U.S. Ecology attempts to use §150.11(b) to terminate its
obligations with respect to the waste activity it was licensed to perform. It
is clear that both the General Counsel and the Chief of the Low-Level Waste
Branch were concerned with the critical mass issue. In essence they concluded
that radioactive waste that had been separated from stored radioactive waste
and disposed of in burial should not, as a practical matter, be included in the
total quantity of radioactive waste at a given site for the purpose of determining
whether a critical mass was present. In that limited context, U.S. Ecology is
correct in that it did not possess buricd waste for the purposes of critical mass
calculations.

However, it is equally clear that U.S. Ecology’s responsibility for radioactive
waste delivered to its Sheffield site did not terminate at the surface of the
earth. Two principal facts buttress that conclusion. The first is the language in
the original license providing that it was subject to “all other applicable rules,
regulations, and orders of the Atomic Energy Commission now or hereafter
in effect . . . ."” That language, which first appeared in the 1964 license, was
repeated verbatim in the 1966 Amendment No. 7 authorizing burial activities
and was, at the least, incorporated by reference in all subsequent amendments
up until the time that U.S. Ecology announced its unilateral termination of the
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license in 1978, Thus U.S. Ecology and its predecessors were on notice from the
outset and were reminded repeatedly with each license amendment that burial
activities would be subject to any changes in the regulations. Consequently, the
1978 proposal to enact Part 61 establishing criteria for closing burial sites that
took effect in January 1983 could not have been unanticipated. The better view
is that the parties to the license (NRC and U.S. Ecology) expressly anticipated
new regulatory requirements and provided for them in the license.

Secondly, Amendment No. 7, in addition to making burial activity subject to
NRC rules, regulations, and orders contains specific provisions concerning how
radioactive waste was to be buried. Illinois Exh. 2, Amendment No. 7, {11
and 12. Those burial specifications provided that buried packages of special
nuclear material should be surrounded by “a minimum of 8 inches of earth in
all directions from any other packages containing nuclear material.” Paragraph
12 of the Amendment discussed testing of water samples for concentrations of
radioactive material “to determine whether or not the increase [in such concen-
trations] is due to the land burial operations” and directed the Licensee to notify
the Director, Division of Licensing, within 30 days of any such finding. Those
conditions were repeated in Amendment No. 8. Amendment No. 9 added two
more provisions, one concerning trench excavations relative to the water table
and another concerning mounds for the completed burial trenches. Amendment
No. 10 authorized the burial of a steel bottle of tritium. Amendment No. 11
dated January 6, 1977, restricted the burial of transuranic waste “in concentra-
tions greater than 10 nanocuries per gram.” Buried waste was subject to ongoing
monitoring and maintenance, a responsibility U.S. Ecology anticipated in its ap-
plication to expand the facility. See, e.g., Safety Analysis Report for Sheffield
Low-Level Radioactive Waste Disposal Facility, 173.4.2.4.1.D, 3.4.24.3.C, and
3.5.5. Clearly, burial activities were subject to the continuing addition of new
requirements,

A July 13, 1967 memorandum by the Materials License Division casts further
light on the expectations of the parties concerning burial. That memorandum
provided at page 5 that “[i]t is not expected that once the packages are in the
ground that they will maintain their integrity and will provide protection against
loss of contents.” Illinois Exh. 4.4 It is clear from the memorandum that burial

4The pertinent portion of the Memorandum provided:

California Nuclear, Inc. [U.S. Ecology's predecessor] will bury packaged waste as received from customers
or in packages prepared by the licensee, It is not expected that once the packages are in the ground
that they will maintain their intcgrity and will provide protection against loss of contents. The packages
containing radicactive wastes provide case of handling and prevent spread of radioactive material during
burial operations, Burial openations will be carried out in open pits or trenches. These trenches will be
dug by standard earthmoving equipment so that they will be approximately 300 to 500 feet long, 20 to
40 feer wide, and 20 1o 25 feet decp. Backfilling operations will normally be conducted at the end of
cach day’s operations to minimize the dose rate to operating personnel and to minimize possible spread
of contamination to the environment. Earth will be mounded over the top layer of packages in a trench so

(Continued)
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operations were an ongoing activity which not only needed to be secured by
the Licensee by a 6-foot chain link fence topped with barbed wire, but also
required ongoing maintenance of buried materials. It should be noted that that
same memorandum provided that “[t]he primary purpose of [ownership of the
site] is to assure the necessary long-term control of such land in the event the
licensee is unable, for any reason, to maintain the operation.” We do not read that
language to authorize the Licensee to unilaterally abandon its obligation to the
buried material, Rather, the language contemplates the longer-term responsibility
of the State, the duration of whose existence can clearly be anticipated to be
considerably longer than the duration of the existence of a private enterprise.

The foregoing recitation of license terms and conditions and the nature of the
Licensee’s burial activities clearly describes an ongoing and active responsibility
for buried materials. That responsibility remains regardless of whether the
possession argument were to be resolved in favor of U.S. Ecology, but the
possession argument cannot be so resolved because the term as used in all the
documents cited by U.S. Ecology fundamentally relates to the long-established
Commission policy against having a commercial entity, or for that matter a state,
possess an amount of radioactive waste materials sufficient to form a critical
mass without the appropriate NRC license.

Accordingly, we hold in answer to the first issue posed by these motions
for summary disposition that U.S. Ecology, Inc., has a continuing responsibility
under its license for radioactive waste materials buried at the Sheffield site and
that the concept of “possession,” as it relates to source, byproduct, or special
nuclear material in this case, relates only to the 10 C.F.R. §150.11(b) critical
mass limitation.

B. Termination Issue

A license is a grant by a governmental agency, in this instance the Nuclear
Regulatory Commission, “of the right to engage in conduct that would be
improper without such a grant.” 4 Mezines, Stein, Gruff, Administrative Law
§41.01 (1985). That right carries with it specified obligations set out in the form
of regulations, official guidance, and orders. It is clear from the Atomic Energy
Act itself that both the grant and the termination of rights and obligations under
a license was subject to the overriding concern for the public health and safety.

that there will be a minimum of 4 feet of earth at the center and 3 feet of earth at the edges. The mounding
provides & measure of protection against infiltration of water into the trench. Concrete monuments will be
crected at each end of a filled trench. A metal plate will be placed on each monument which will specify
the total activity of byproduct, source, and special nuclear material contained in the trench at the time of
burial and the date on which the monuments were erected. The burial area will be surounded by a 6 foot
cyclone-type fence topped with barbed wire to prevent unauthorized entry. The fenced area and buildings
within the arca will be locked at all times when work is not being performed.
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While it is clear with respect to materials licenses that the Commission’s
policies have been evolving over the life of the U.S. Ecology license, it is
equally clear that the Commission has never permitted a licensee to terminate its
license unilaterally where continuing health and safety concerns remained. Thus,
the examples cited by U.S. Ecology of the termination of a license to store and
possess nuclear materials without further activity is inapposite to the situation
presented by buried radioactive waste. In those instances, no threat to the public
health and safety remained. The absence of regulations or fixed procedures for
approval or conditioning of such license termination is not controlling because in
those early years review and approval was conducted by the Staff in the ordinary
course of business on a case-by-case basis. The NRC'’s focus during the period
was primarily on opening, not closing, burial sites. However, it is eminently clear
that the medium in which the waste was being buried, land, was a complex of
elements and factors constantly subject to change. Thus, NRC and U.S. Ecology
were aware from the outset that buried waste would require not only ongoing
monitoring but ultimately final stabilization in the ground consonant with current
technology at the time of site closure. Clearly, the Commission did not and could
not permit storage licensees to leave radioactive materials unattended and simply
walk away.

Similarly, the record is also clear that a license was required before any
“person” could obtain and retain custody of radioactive materials. We find
compelling the argument of Illinois and the Staff that the State of Illinois has
never been granted a license for any kind of radioactive materials.

It is equally clear that the statutory scheme requiring state ownership of ra-
dioactive waste burial grounds was not intended to resolve near-term obligations
to stabilize such sites, but rather was intended to provide an ultimately respon-
sible institution over hundrcds of years after a burial site had been closed and
the commercial entity had departed. Thus, U.S. Ecology’s argument that Ilinois
had title to radioactive waste from the time of its arrival at Shefficld is not per-
suasive. Although not saying so in so many words, the statutory scheme clearly
distinguishes between title to, and custody of, radioactive waste. The obligations
at issue in this dispute relate to custody, not to title.

Nor do we find that the Illinois statute or the lease language operated to make
the State of Illinois a guarantor for U.S. Ecology’s burial obligation under its
license with the Nuclear Regulatory Commission. At most the language might be
thought to make Illinois an indemnitor with all of its rights against U.S. Ecology
preserved.

Similarly, we do not find that the perpetual maintenance fund was intended
to serve as a liquidated damages clause. The State’s view of the purpose of the
fund better fits the overall statutory scheme, namely, that the fund was intended
to be used to defray perpetual maintenance costs after the terms and conditions
of the site closure had been satisfied by the Licensee. To conclude otherwise
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again would be to render the State a guarantor of U.S. Ecology’s licensing
obligations, a reading for which we can find no support.

Finally, we are persuaded that the license language itself in Amendment
No. 7 subjecting U.S. Ecology to “all other applicable rules, regulations, orders
of the Atomic Energy Commission now or hereafter in effect” was intended to
bind U.S. Ecology to the site stabilization and closure requirements ultimately
set out in Part 61. It was clear in the period of the late 1950°s and early
1960’s, when land burial was first authorized, that a new solution to one of
the problems of a new technology was just beginning to be addressed. It is also
clear that the solution would be of an evolutionary nature. Thus, the parties
included language in the license that specifically contemplated future changes
to regulations governing disposal of radioactive waste. Such language was
congruent with the federal government’s fundamental responsibility to protect
the public health and safety.

Consequently, with respect to the second issue to be decided, we find no
support for the proposition that U.S. Ecology can unilaterally terminate License
No. 13-10012-1 for activities at Sheffield without affirmative action by the
Commission, and we hold that U.S. Ecology cannot so terminate its license.

V1. NEED FOR HEARING

The conclusions of this decision were communicated to all parties by tele-
phone conference call on February 20, 1987. All parties indicated their belief
that the board should now set for hearing the issue of the conditions to be im-
posed on U.S. Ecology for closure of the Sheffield site before it can terminate
its license. March 24, 1987, was agreed to by all parties as the date for com-
mencement of the hearing. The board understands that settlement negotiations
on the remaining issue are continuing and that the prospects for settlement seem
favorable. While we encourage the parties to continue these negotiations, we
conclude that a schedule for hearing should be set to resolve the remaining
issue if the negotiations for any reason do not succeed.

VII. ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 20th day of February 1987, ORDERED:

1. That the Motion by U.S. Ecology, Inc., for Summary Disposition is
denied;
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2. That the parties are directed to file prefiled testimony and proposed
findings of fact and conclusions of law to be received by the Board and the
parties on or before March 16, 1987; and

3. That the hearing in the captioned matter, preceded by a site visit on
March 23, 1987, shall commence on March 24, 1987, at a time and place to be
determined.

THE ATOMIC SAFETY AND
LICENSING BOARD

B. Paul Cotter, Jr. Chairman
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 20th day of February 1986.
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Cite as 25 NRC 114 (1987) LBP-87-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Frederick J. Shon
Dr. Oscar H. Paris

In the Matter of Docket Nos. 50-289-OLA-1
50-289-OLA-2

(Steam Generator

Plugging Criteria)

GENERAL PUBLIC UTILITIES
NUCLEAR CORPORATION, et al.
(Three Mile Island Nuclear
Statlon, Unit 1) February 27, 1987

The Licensing Board grants Licensee’s motion for termination of proceedings
with respect to Technical Specification Change Requests 148 and 153.

OPERATING LICENSE AMENDMENTS: TERMINATION OF
PROCEEDINGS

Absent objections, the Board grants the motion to terminate proceedings.

MEMORANDUM AND ORDER

(Granting Licensee’s Motion for Termination of Proceedings)

MEMORANDUM

On November 6, 1985, Licensee had filed with the NRC Staff Technical
Specification Change Request (TSCR) 148 wherein approval was sought to
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maintain the 40% throughwall limit on the secondary side of steam generator
tubes but to replace the 40% limit on the primary side of tubes with a sliding
scale which would go from 40% to 70% throughwall depending on the size
of the defect. On February 4, 1986, Licensee had filed TSCR 153 which in
substance sought approval to change the repair criteria to allow the Licensec not
to repair tubes under certain circumstances, if a tube had a defect up to 50%
tube wall penetration.

Ultimately, Three Mile Island Alert, Inc., was granted leave to intervene, the
Commonwealth of Pennsylvania was granted leave to participate as an interested
State, the two cases were consolidated, and a hearing was scheduled. On
April 18, 1986, upon a determination of no significant hazards consideration,
the Staff granted TSCR 153 by issuance of Amendment No. 116 to Facility
Operating License No. DPR-50. 51 Fed. Reg. 16,411 (May 2, 1986); see also 51
Fed. Reg. 7157 (Feb. 28, 1986). The authorization conferred by that amendment
was temporary and has since expired. By letter dated December 23, 1986, the
Staff notified the Licensee that TSCR 148 had been denied. The Notice of
Denial, 52 Fed. Reg. 478 (Jan. 6, 1987), specified that Licensee could demand
a hearing with respect to the denial on or before February 5, 1987. Licensee did
not demand such a hearing.

On February 10, 1987, Licensee filed a motion for termination of proceed-
ings.

ORDER

Absent objections, Licensee’s motion for termination of proceedings is
granted.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 27th day of February 1987.
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Cite as 25 NRC 116 (1987) LBP-87-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Adminlistrative Judges:

Charles Bechhoefer, Chairman
Glenn O. Bright
Dr. James H. Carpenter

In the Matter of Docket No. 50-271-OLA
(ASLBP No. 87-547-02-LA)

VERMONT YANKEE NUCLEAR
POWER CORPORATION
(Vermont Yankee Nuclear Power
Statlon) February 27, 1987

In a spent fuel pool expansion proceeding which is to be subject to the hybrid
hearing procedures in 10 C.F.R. Part 2, Subpart K, the Licensing Board considers
the standing to intervene of various petitioners and establishes schedules for
further filings and for a prehearing conference.

RULES OF PRACTICE: INTERVENTION

Intervention rules are the same for hearings involving hybrid procedures as
for other proceedings. A petitioner for intervention must demonstrate standing;
the specific aspect(s) of the subject matter of the proceeding as to which the
petitioner wishes to intervene; and, prior to the’ first prehearing conference, at
least one valid contention.

RULES OF PRACTICE: INTERVENTION (STANDING)

An organization can establish standing either as an organization or as a rep-
resentative of one or more of its members whose interests may be affected. Res-
idence of at least one member in close proximity to the facility, standing alone,
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would establish such representative standing. To do so, the organization must
provide the name and address and representation authorization from at least one
member with a sufficient interest in the proceeding.

RULES OF PRACTICE: INTERVENTION (DISCRETIONARY)

Although a licensing board may grant intervention as a matter of discretion, it
need not consider doing so where a party has not addressed the criteria governing
discretionary intervention.

MEMORANDUM AND ORDER

(Schedules for Further Filings and for Prehearing Conference)

Pending before this Board are requests for a hearing and petitions for
leave to intervene in a proposed expansion of the spent fuel pool of the
Vermont Yankee Nuclear Power Station, a facility located in Vernon, Vermont,
approximately 5 miles south of Brattleboro, Vermont. Petitioners are the New
England Coalition on Nuclear Pollution (NECNP), the State of Vermont, and
Attorney General James M. Shannon, on behalf of the Commonwealth of
Massachusetts (Massachusetts). Responses to each of the petitions have been
filed by Vermont Yankee Nuclear Power Corp. (Applicant) and by the NRC
Staff,

All three petitioners seek intervention as parties under 10 C.FR. §2.714, In
addition, Massachusetts also seeks to participate as an “interested State” under
10 CF.R. §2.715(c).

The notice of opportunity for hearing in this proceeding was originally pub-
lished on June 18, 1986, and required that intervention petitions be submitted by
July 18, 1986 (51 Fed. Reg. 22,226-27, 22,245-46). No one sought intervention,
although NECNP did file certain comments on July 21, 1986 (apparently sup-
plemented by filings dated September 19, 1986, and November 19, 1986). On
December 31, 1986, however, the Commission renoticed this proceeding, on the
ground that the original notice, due to oversight, had omitted any notice of the
applicability of the hybrid hearing procedures set forth in 10 C.F.R. Part 2, Sub-
part K (51 Fed. Reg. 47,324). The new notice permitted intervention requests to
be filed by January 30, 1987, but conditioned their timeliness on a petitioner’s
invocation of the hybrid procedures. (Normally the hybrid procedures could only
be invoked by a party, but the Commission’s revised notice permitted petitioners
to do so.) The three petitions before us were filed on January 29 or 30, 1987,
and each has invoked the hybrid procedures. They are thus all timely.
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Under governing intervention rules, which are the same for hearings involving
hybrid procedures as for other proceedings, a petitioner for intervention as
a party must demonstrate standing — i.e., that its “interest may be affected
by the results of the proceeding” — and the specific aspect(s) of the subject
matter of the proceeding as to which the petitioner wishes to intervene (10
CF.R. §2.714(a)). In addition, prior to the first prehearing conference, a
petitioner must set forth at least one valid contention (10 C.F.R. §2.714(b)).

Both the Applicant and Staff agree that Vermont and Massachusetts have
standing to intervene pursuant to 10 C.F.R. §2.714. We agree. In addition, as
the Staff observes, Massachusetts would qualify to participate as an “interested
State” under 10 C.F.R. § 2.715(c). Subject to the submission by each of at least
one acceptable contention, we are prepared to admit Vermont and Massachusetts
as parties. In addition, subject to the admission of at least one contention
sponsored by any petitioner, we will permit Massachusetts to participate as an
“interested State” on matters not encompassed by any of its accepted contentions.

NECNP could establish standing to participate either as an organization or as
a representative of one or more members. To establish organizational standing,
NECNP would have to demonstrate that it (as an organization) will be injured
and that the injury is not a generalized grievance shared in substantially equal
mecasure by all or a large class of citizens. Transnuclear, Inc. (Ten Applications
for Low-Enriched Uranium Exports to EURATOM Member Nations), CLI-77-
24, 6 NRC 525, 531 (1977); Portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976). NECNP
has not sought to establish this type of organizational standing,

In addition, an organization such as NECNP may also establish standing
as the representative of members who themselves have an interest that may
be affected. Houston Lighting and Power Co. (South Texas Project, Units 1
and 2), ALAB-549, 9 NRC 644, 646-47 (1979); Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-322, 3 NRC
328, 330 (1976). Residence of at least one member in close proximity to a
facility, standing alone, would establish such an interest. Virginia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 9 NRC
54, 56 (1979). NECNP is apparently seeking to establish its standing through
representation of the interests of one or more of its members.

To follow this route, a petitioner must identify at least one member (by
name and address) whose interest may be affected and provide some concrete
indication that the member has authorized the organization to represent him or
her in the proceeding. Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-535, 9 NRC 377, 393-97 (1979). NECNP has
pointed out that approximately 100 of its 450 members live in the Brattleboro-
Putney Vermont area (apparently within approximately 30-35 miles of the
facility), that over 50 of them live within 10 miles of the facility, and that the
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health and safety of these members in particular would be jeopardized by the
requested amendment. But NECNP has failed to provide the name and address
of any of these members or authorization for NECNP to represent them in this
proceeding.

Although the interest and authorization of one or more of these members
would likely be sufficient to establish standing under the criteria set forth in
North Anna, ALAB-522, supra, we cannot admit NECNP as a party unless it
provides the name, address, and authorization of at least one member with a
sufficient interest in the proceeding.! At the present time, NECNP may amend
its petition without leave of the Board (10 C.F.R. § 2.714(a)(3)), and the Staff
recommends that we provide NECNP with an opportunity to do so. As set forth
below, we are providing NECNP that opportunity and sctting forth a schedule
for it to do so.2

In addition to establishing its standing, a petitioner for intcrvention must set
forth the aspect(s) of the proceeding in which it wishes to intervene. All three
petitioners have done so, and the Applicant and Staff offer no objection to our
finding those statements to be sufficient. We find at least one of the aspects set
forth by each petitioner to be within the proper scope of this proceeding and that
all of the petitioners have fulfilled this portion of the Commission’s intervention
requirements,

In sum, Vermont and Massachusetts have established the standing and
“aspects” requirements, and NECNP has also fulfilled the “aspects™ require-
ment. NECNP need fulfill only one additional requircment to perfect its stand-
ing. All petitioners must submit at least one adequate contention to participate as
partics. Accordingly, we are providing for a prehearing conference and establish-
ing dates for the filing of contentions, further information concerning NECNP’s
standing, and responses by the Applicant and Staff.

Bascd on the foregoing, it is, this 27th day of February 1987, ORDERED:;

1. Petitioners for intervention must file (mail) their contentions by Monday,
March 30, 1987.

2. NECNP must file (mail) additional information concerning its standing
by the same date (Monday, March 30, 1987).

! Authorization may perhaps be inferred from the nature of the organization, but NECNP has thus far not provided
sufficient information to support such a determination. Allens Creek, ALAB-53S, supra, 9 NRC at 396.
2Ahhough we have authority to grant intervention as a matter of discretion, NECNP has not addressed the criteria
under which we could consider its intervention under that authority. See Pebble Springs, supra, CL1-76-27, 4
NRC at 616; Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 333
(1983); Florida Power & Light Co, (St. Lucie Nuclear Power Plant, Unit 2), LBP-87-2, 25 NRC 32 (1987).
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3. The Applicant is requested, at its earliest convenience, but no later than
March 30, 1987, to provide each Board member with a copy of the application
letter, dated April 25, 1986, together with any updating information concerning
the application that has been filed with the NRC.

4, The Applicant and Staff are invited to respond to the above filings of
petitioners. Such responses must be filed so that they are in our hands (as well
as the hands of the petitioners) by Monday, April 13, 1987.

5. A prehearing conference is hereby scheduled for Tuesday, April 21, 1987
(commencing at 9:30 a.m.), and, to the extent necessary, Wednesday, April 22,
1987 (commencing at 9:00 a.m.). The conference will be held at the U.S. District
Court, Post Office and Courthouse Building, 204 Main St., Brattleboro, VT.

6. The Board will hear oral limited appearance statements (see 10 C.FR.
§2.715(a)) from 9:00-10:00 a.m. on Wednesday, April 22, 1987 (or such lesser
time as is necessary to accommodate speakers who are present). If necessary,
the Board will schedule other oral limited appearance sessions later in the
proceeding.

7. The Board desires a tour of the spent fuel pool of the facility, including
equipment utilized in cooling the facility, accompanied by representatives of any
petitioners (or parties) who wish to attend. The Board calls upon the Applicant
to arrange such a tour for either Thursday morning, April 23, 1987, or (if
time permits) the afternoon of Wednesday, April 22, (After receipt of proposed
contentions, we will have a better understanding of the time the conference will
require.)

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 27th day of February 1987.
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Cite as 25 NRC 121 (1987) DD-87-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket Nos. 50-295
50-373
STN 50-454
COMMONWEALTH EDISON
COMPANY

(Zion Statlon, Unit 1)

{Byron Nuclear Power Station, Unit 1)

(LaSalle County Statlon, Unit 1)

AND ALL LIGHT-WATER REACTORS February 10, 1987

The Director, Office of Nuclear Reactor Regulation, denies an emergency
relief petition dated August 13, 1986, and sponsored by a number of individuals.

The petition sought suspension of the operating licenses for the Zion Station
Unit 1, LaSalle County Station Unit 1, and Byron Nuclear Power Station Unit
1 facilities of the Commonwealth Edison Company (CECO) and other similarly
situated facilities due to alleged inadequacies in containment integrated leak
rate test (CILRT) practices. It was alleged that the testing was at variance with
the Commission’s requirements for a CILRT, specifically 10 C.F.R. Part 50,
Appendix J. It was alleged that there were deficiencies in computer programs
used during the testing and that certain data were improperly replaced by other
data, allegedly in violation of the Commission’s requirements.

The Director determined that the allegations raised in the petition concerning
the application of certain CECO computer programs to containment leak rate
testing at CECO facilities were unsubstantiated. Rather, based upon CILRTs
conducted by CECO for its LaSalle, Zion, and Byron facilities, and the inde-
pendent review and oversight of these tests conducted by NRC inspectors, these
facilities and others similarly situated conform to the Commission’s require-
ments with respect to containment leak rate testing.
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DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

An emergency relief petition dated August 13, 1986, sponsored by a num-
ber of individuals (Petitioners) was submitted to my office pursuant to 10
C.F.R. §2.206. The petition sought suspension of the operating licenses for
the Zion Station Unit 1, LaSalle County Station Unit 1, and Byron Nuclear
Power Station Unit 1 facilities of the Commonwealth Edison Company (CECO)
and other similarly situated facilities due to alleged inadequacies in containment
integrated leak rate test (CILRT) practices. It was alleged that the testing was
at variance with the Commission’s requirements for a CILRT, specifically 10
C.F.R. Part 50, Appendix J. It was alleged that there were deficiencies in com-
puter programs used during the testing and that certain data were improperly
replaced by other data, allegedly in violation of the Commission’s requirements.

I acknowledged rcceipt of the petition in my letter to certain Petitioners
dated October 22, 1986. In that letter, I also addressed the Petitioners’ request
for emergency action. I declined to take any immediate action with respect
to the facilities referenced in the petition based upon the close monitoring of
CILRTs at commercial nuclear facilities by NRC inspectors and the confirmatory
calculations that are routinely performed by the NRC with respect to these
tests. With respect to the facilities referenced in the petition, I noted that
NRC inspection reports had been issued describing the CILRTS that have been
performed and, based upon this NRC surveillance of the testing, I saw no need
to take any emergency action as requested in the petition. I noted that the NRC
Staff would continue to review the petition and that I would issue a formal
decision with regard to it in the reasonably near future. My Decision in this
matter follows.

DISCUSSION

The petition contains a number of issues with respect to containment inte-
grated leak rate testing. The issues may be broadly placed into three categories:
(1) allegations regarding the general methodology associated with CILRTs, (2)
allegations concerning the validity of certain CILRTs performed at the Zion
Station Unit 1 in 1982 and 1984, and (3) allegations related to certain computer
programs employed by CECO in conducting CILRTs for Zion, LaSalle, and
Byron units.
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I have had the opportunity to examine and evaluate allegations in the first
two categories in responding to previous petitions pursuant to §2.206.!

In DD-84-6, supra, 1 addressed allegations that there were serious errors,
defects, and loopholes in the industry standards that provide detailed measures
for performing the CILRT required by 10 C.F.R. Part 50, Appendix J.2 The
specific alleged defects that I addressed in that decision included:

(1) the equation used to calculate containment air mass at any given time
is wrong;

(2) the final calculated leakage rate may be “fudged” in a variety of ways
to presumably yield an invalid leak rate; and

(3) there are “loose” requircments for the permanent archiving of raw
test data and other data essential for test evaluation,

In concluding in that decision that these so-called defects did not call into
question the adequacy of the Commission’s regulations with regard to CILRTS,
I considered the claims of Zinovy Reytblatt which were offered in support of
the petitions discussed in that decision. I note this fact since Z. Reytblatt is
a cosponsor of the same allegations put forth in this latest petition pursuant to
§2.206. See Exhibit A to the Reytblatt affidavit attached to the instant petition. In
sum, after considering the allegations raised in the earlier petitions including the
claims of Z. Reytblatt, I concluded that current regulations regarding CILRTSs
of commercial nuclear facilitics provided rcasonable assurance that the public
health and safcty were adequately protected. As the claims in the current
petition with respect to containment integrated leak rate testing methodology
are essentially repetitive of those I have already considered, I do not intend to
discuss them further.

With respect to the second category of allegations, specifically those dealing
with the adequacy of a CILRT performed at the Zion nuclear facility, I have
considered the adequacy of containment leak rate testing for the Zion facility in
two Dircctor’s Decisions, specifically DD-85-2 and DD-85-10, supra. In DD-
85-2, 1 noted that Regional inspection activities undertaken as a result of the
Pctitioner’s allegations in that matter, which were also supported by an affidavit
of Z. Reytblatt, identified deficiencies in the CILRT performed for the Zion
nuclear facility in 1981 and 1983. As a consequence, CECO shut down the
Zion facility and performed a valid CILRT, which was witnessed by Region III
inspectors.

1 previous decisions that I have issued regarding the adequacy of containment integrated leak rate testing in
general, and, more specifically, with regard to certain faciliies of Commonwealth Edison Company include:
Commonwealth Edison Co. (LaSalle County Station, Units 1 and 2), DD-84-6, 19 NRC 891 (1984); Commonwealth
Edison Co. (Zion Station, Unit 1), DD-85-2, 21 NRC 270 (1985); Commonwealth Edison Co. (Zion Station, Unit
1), DD-85-10, 22 NRC 143 (1985).

2The industry standards are specifically the American Nuclear Society {ANS) Standard N45.4-1972, “Leakage
Rate Testing of Containment Structures for Nuclear Reactors,” and the American National Standards Institute
(ANSI)ANS Standard 56.8-1981, “Containment System Leakage Testing Requirements.”
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On March 6, 1985, Z. Reytblatt himself submitted a petition to my office
pursuant to §2.206 regarding CILRTs. New issues raised in that petition
concerned alleged inadequacies in certain software used by licensees to conduct
CILRTs. Reytblatt suggested that such software might have been used with
respect to Zion Unit 1 leak rate testing. The Petitioner also made allegations
concerning the validity of the verification test performed for the July 1984 Zion
CILRT.

In DD-85-10, the NRC determined that the software identified by Petitioner
had never been used for the CILRT for Zion. With respect to the Petitioner’s
concerns regarding the July 1984 Zion Unit 1 CILRT, the Staff reviewed
the Petitioner’s concerns and concluded that, contrary to the assertions of the
Petitioner, an appropriate test was conducted. With respect to the Petitioner’s
claims that an invalid verification test was conducted, NRC inspectors reviewed
the circumstances of the verification test and concluded that the test did confirm
the acceptability of the CILRT performed for Zion Unit 1. Thus, concerns raised
in this most recent petition with respect to the methodology employed for the
Zion CILRT have already received NRC consideration and I do not intend to
discuss them further in this Decision.?

The remaining allegations of the instant petition specifically allege that there
were deficiencies in the computer programs used during integrated leak rate
testing at the CECO nuclear power plants in that certain test data were improperly
replaced by other data. An affidavit from Z. Reytblatt (Associate Professor at
the Illinois Institute of Technology) submitted with the petition in support of the
allegation purports to show that subroutines of CECO computer programs can
replace actual test data with other data, and that such manipulations have taken
place in violation of the Commission’s CILRT requirements, as confirmed by
actual computer output. A letter from J. Kenevan (Associate Professor at the
Illinois Institute of Technology) is also submitted in support of the petition.

The letter from J. Kenevan, dated July 7, 1986, addresses the data storage
properties of a computer code which apparently was used by CECO in the
conduct of the CILRT at the Byron Station. The letter observes that two program
options, namely, “EDIT DATA"” and “DELETE DATA FILE,” when invoked,
result in modification of the data saved, and that with regard to the latter option,

3The petition also makes reference to & public meeting held on October 17, 1985, at the NRC’s Region III
offices. The October 17, 1985 mecting was held in an sttempt to engage Z. Reytblatt in a constructive technical
review of his comments as he had requested. the petition and specifically the affidavit of Reytblant and its Exhibit
D appear to suggest that the NRC represented at this meeting that a technical review would be conducted and that
review never occurred. Such a suggestion is incorrect. At that meeting, as Exhibit D correctly reflects, the NRC
Staff represented that it would study the entire record of the meeting and would correspond with Z, Reytblatt. This
in fact occurred. On November 18, 1985, Mr. Robert Bemaro of the NRC Staff corresponded with Z. Reytblatt
and provided him with the Staff’s assessment of the October 17, 1985 meeting. To the extent the petition asserts
that the NRC Suff did not review the matters raised at the October 17, 1985 mecting and did not so inform
Z. Reytblatt, those assertions are incorrect.
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the program leaves no record that data have been deleted. Although J. Kenevan’s
brief statement is probably a factual assessment of the program capability, it also
expresses what one would intuitively expect a data-gathering computer program
to offer in the way of options. Nevertheless, in the context of the petition, as
discussed more fully below, the implication is that the program options are
provided for the express purpose of malicious falsification of the test record. On
the contrary, the subject options are a necessary part of the program; they literally
permit the compilation of bona fide test data. Thus, the Kenevan letter does not
substantiate the allegations in the petition.

The affidavit of Z. Reytblatt alleges that the CECO computer programs
contain options (specifically an option called “ERASE” or “WIPE") to permit
test data to be manipulated, and attempts to show, with the aid of test data,
that inappropriate data manipulation in fact occurred. The affidavit includes two
exhibits (B and C) which contain background information to support statcments
made in the body of the affidavit.

The affidavit claims, in part, that the CECO computer programs contain an
option that permits the discarding of data at the whim of the testing group, leaves
no record that data were deleted, and places no limitations on the use of this
option. Exhibit B of the affidavit is referenced to support this claim. Exhibit B
consists of excerpted pages from a CECO program, which identifies the existence
of an option (called “WIPE") that supposedly permits such data manipulation.*

All of the CECO programs contain an option of the type referred to above.
Such an option has legitimate uses. The option may be used to purge erroneous
data from storage, i.e., sensor data that may have become garbled in transmission
to storage memory. The option may also be used to clear the storage memory
prior to the start of an actual test, and to facilitate the performance of parameter
studies using archived data. The petition is incorrect in stating that the program
leaves no record that data were deleted. The fact that data have been deleted can
be readily ascertained by examining the time intervals between data sets, The
time at which a data set is obtained is not altered by the “WIPE” option. There-
fore, since data are acquired at prescribed, uniform intervals, missing data sets
are easily detected. With respect to Petitioners’ claim that there are no limita-
tions on the use of this option, it should be noted that current regulations are
silent on the matter of the degree of data rejection. Thus, the Petitioners are

4The Petitioners also used the “WIPE” option issue to claim that the data for the 1983 Zion Unit 1 CILRT
were fraudulently manipulated to obtain a negative leak rate. A negative leak rate, per se, is not indicative of a
fraudulently conducted test, or a failed test. Rather, if the leak rate fluctuates around the zero mark it is indicative
of the exceptional leaktightness of the containment, and reflects the statistical nature of the test data. Even though
the Zion Unit 1 measured leak rate was slightly negative, test acceptance is based on the upper 95% confidence
limit, which was a positive value. This leak rate value was more that a factor of 10 Jower that the maximum
allowable leak rate, which is itself sct at 75% of the design Ieak rate.
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incorrect when they claim that current regulations do not allow discarding more
than 5% of the test data.

There are instances when data may be properly discarded.’ Exhibit B contains
a comment statement that addresses the provision in the code for dealing with
bad sensor values within a subvolume. Data rejection is necessary when a mal-
functioning sensor/channel is found. If, for ¢example, a temperature sensor in a
subvolume fails and is locked out, the remaining sensors are used to determine
the average dry-bulb temperature of that subvolume. In the extreme, if there
arc no temperature sensors remaining in a subvolume that are functional, then
the average temperature of an adjoining subvolume is used. This will, then, ne-
cessitate adjusting the calculational procedure programmed into the code at the
start of the test when all instrument channels were considered to be functioning
properly to exclude the data from channels found unreliable. Alternatively, the
test may be interrupted to reestablish an effective instrumentation system. What-
ever the course of action taken by a licensee is, it must be justifiable to NRC
inspectors.

The treatment of test data in the manner described above is based on
accepted engineering practice. The fact that a containment subvolume weighting
coefficient could exceed 0.1, which the Petitioners claim is unacceptable, is
not in violation of the requirements of Appendix J to 10 C.F.R. Part 50,
or ANSI N45.4-1972. The regulations do not prescribe leak testing practices
to this level of detail. Rather, the regulations emphasize the importance of
stable containment test conditions; with appropriate stabilization, test results
are rclatively insensitive to wide variations in the magnitude of the weight
coefficients. This has been shown to be the case in the October 17, 1985 meeting
attended by Z. Reytblatt.

The Petitioners further charge that CECO computer programs can be manip-
ulated to reinstate previously discarded data. Exhibit C of the Reytblatt affidavit
is provided to demonstrate that this has been done. Exhibit C presents data sets
from the July 1984 Zion Unit 1 CILRT which purportedly show that the readings
from a “malfunctioning” sensor are suddenly declared valid. The Petitioners,
however, crrantly assumed that these data scts constituted bona fide data. On
the contrary, they represent pretest data obtained during the preparatory stages
of the test. In fact, as the data clearly show, the containment was not yet pressur-
ized for the test. These data sets, then, were obtained when the containment and
the data acquisition system were being prepared for the test. Furthermore, the

SThe Reytblatt affidavit contains unclear allegations concerning the rejection of CILRT data. The industry standard
(ANSI/ANS 56.8-1981), which Z. Reyiblatt is apparently referring to, provides guidance on the rejection of

containment air mass data and raw data on the functionally dependent parameters, lnd prescribes that the rejection
of data should be documented. Adh ¢ 1o this standard is not 8 regulatory req Nevertheless, based on

Suff review of the CILRTs referred to by Z. Reytblatt, the utility’s testing practices relative to data rejection are
in keeping with this guidance.
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data sets show a sensor being returned to service in the data acquisition system
which is compatible with pretest activities. Consequently, Exhibit C does not
support a claim that CILRT test data have been improperly manipulated.

The Reytblatt affidavit makes numerous assertions of impropriety which
appear to cvolve from an imprecise understanding of the functions of certain
options typically provided for data control in leak test computer codes, a
misinterpretation on the information appearing on printouts of data sets and
a misunderstanding of regulatory requirements and industry guidelines. In any
event, while the Staff does not review and approve computer codes used in the
industry for the leak rate testing of containment structures, as noted above, NRC
inspectors carcfully scrutinize all aspects of such testing and obtain raw test data
for analysis to independently assess the acceptability of leak rate test results. This
has been done for each of the facilities identified by the Petitioners. NRC
inspectors have observed CILRTs conducted by CECO and analyzed test data,
and have found no evidence of wrongdoing on the part of CECO. The Staff
concludes, therefore, that the Petitioners’ claims have no technical or safety
merit.

With respect to the technical assertions raised in this petition and which were
discussed above, the allegations raised in the petition concerning the application
of certain CECO computer programs to containment leak rate testing at CECO
facilities are unsubstantiated. Rather, based upon CILRTs conducted by CECO
for its LaSalle, Zion, and Byron facilitics, and the independent review and
oversight of these tests conducted by NRC inspectors, these facilitics conform
to the Commission’s requirements with respect to containment leak rate testing.

CONCLUSION

Based upon the insubstantial nature of the technical assertions made by the
Petitioners, the relief requested by the Petitioners based upon these assertions
is denied. Specifically, I decline to require any further CILRTs at commercial
nuclear power reactor facilities, nor is it necessary to shut down any facilitics, or
to undertake any studics and reviews such as those requested by Petitioners. Fi-
nally, with respect to the Petitioners® request that records from CECO CILRTS,
including raw data and computer programs, be made public documents, I have
addressed this issue in previous Director’s Decisions where the same relicf had
been requested.® I decline such relief now for the same reasons as were stated
there.

For the reasons stated in this Decision, the Petitioners’ request for action
pursuant to §2.206 has been denied. As provided by 10 C.F.R. §2.206(c), a

$pD-84-6, supra, 19 NRC at 895-96; DD-85-2, supra, 21 NRC at 272-73.
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copy of this Decision will be filed with the Secretary for the Commission’s
review.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 10th day of February 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of Docket No. 50-322-OL-5
(EP Exercise)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Statlon,
Unit 1) March 2, 1987

The Appeal Board denies a request by the Federal Emergency Management
Agency (FEMA), a non-party to this operating license proceeding, for interlocu-
tory review of portions of a Licensing Board order admitting for litigation two
contentions challenging the adequacy of a completed exercise of the applicant’s
emergency response plan for the Shoreham facility.

RULES OF PRACTICE: NON-PARTY PARTICIPATION

It is well-settled that a non-party has the right to take an immediate appeal
from an order granting discovery against it. This is attributable to the fact that,
with regard to a non-party, such an order has the requisite degree of finality
(i.e., is not deemed interlocutory). See Commonwealth Edison Co. (Zion Station,
Units 1 and 2), ALAB-116, 6 AEC 258 (1973).
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RULES OF PRACTICE: NON-PARTY PARTICIPATION

Some non-parties to NRC licensing proceedings — i.e., states and other
governmental bodies participating in the proceeding by virtue of 10 C.F.R.
2.715(c) — possess broad appellate rights. FEMA’s role, however, in NRC
proceedings is sui generis. Whether it is entitled to the same appellate rights
as enjoyed by State and local governments invoking section 2.715(c) is thus an
open and difficult question,

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The general policy of the Commission does not favor the singling out of
an issue for appellate examination during the continued pendency of the trial
proceeding in which that issue came to the fore. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478, 483
(1975).

RULES OF PRACTICE: DIRECTED CERTIFICATION

Directed certification will be granted by an Appeal Board only where the
ruling below either: (1) threatened the party adversely affected by it with
immediate and serious irreparable impact which, as a practical matter, could not
be alleviated by later appeal or (2) affected the basic structure of the proceeding
in a pervasive or unusual manner. Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192
(1977).

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The basic structure of an ongoing adjudication is not changed simply because
the admission of a contention results from a licensing board ruling that is
important or novel, or may conflict with case law, policy or Commission
regulations. Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
1), ALAB-791, 20 NRC 1579, 1583 (1984); Cleveland Electric Illuminating
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1112-13 (1982). Similarly, the mere fact that additional issues must be litigated
does not alter the basic structure of the proceeding in a pervasive or unusual
way so as to justify interlocutory review of a licensing board decision. Arizona
Public Service Co. (Palo Verde Nuclear Generating Station, Units 2 and 3),
ALAB-742, 18 NRC 380, 384 (1983); Virginia Electric and Power Co. (North
Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC 371, 378 (1983).
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RULES OF PRACTICE: INTERLOCUTORY APPEAL

The single exception to the general proscription against interlocutory appeals
is provided by 10 C.F.R. 2.714a. Under that section, a party may appeal from
the acceptance or rejection of contention(s) at the threshold if, but only if,
such acceptance or rejection controlled the Licensing Board’s disposition of the
petition for intervention advancing the contention(s). 10 C.F.R. 2.714a.

RULES OF PRACTICE: INTERLOCUTORY APPEAL
(IRREPARABLE INJURY)

The concept of irreparable injury as developed by the courts contemplates
that the injury must be both certain and great, and must be actual and not
theoretical. Washington Metropolitan Area Transit Comm’n v. Holiday Tours,
Inc., 559 F.2d 841, 843 n.3 (D.C. Cir. 1977).

RULES OF PRACTICE: INTERLOCUTORY APPEAL
(IRREPARABLE INJURY)

Mere litigation expense, even substantial and unrecoupable cost, does not
constitute irreparable injury. Metropolitan Edison Co. (Three Mile Island Nu-
clear Station, Unit 1), CLI-84-17, 20 NRC 801, 804 (1984), quoting Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-395, 5 NRC 772, 779 (1977),
quoting Renegotiation Board v. Bannercraft, 415 U.S. 1, 24 (1974).

APPEARANCES

William R. Cumming, Washington, D.C., for the Federal Emergency Manage-
ment Agency.

Donald P. Irwin, Richmond, Virginia, for the applicant Long Island Lighting
Company.

Karla J. Letsche, Washington, D.C. (with whom Martin Bradley Ashare,
Hauppauge, New York, Herbert H. Brown and Lawrence Coe Lan-
pher, Washington, D.C., Fabian G. Palomino, Albany, New York, and
Stephen B. Latham, Riverhead, New York, were on the brief) for the
intervenors Suffolk County, New York, e al.

Edwin J. Reis (Mary E. Wagner on the brief) for the Nuclear Regulatory
Commission staff.
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MEMORANDUM AND ORDER

Before us is the petition of the Federal Emergency Management Agency
(FEMA) for leave to appeal from portions of the Licensing Board’s December
11, 1986 memorandum and order in the emergency planning exercise phase
of this operating license proceeding involving the Shorcham nuclear facility.!
Specifically, FEMA seeks interlocutory review of the reaffirmation in that order
of the Board’s prior acceptance for litigation of Contentions Ex 15 and 16, which
had been advanced by intervenors, Suffolk County, New York, ef al.?

In essence, these contentions assert that the February 13, 1986 exercise
concerned with the emergency response plan of the applicant Long Island
Lighting Company (LILCO) *“‘could not and did not yield valid or meaningful
results” respecting LILCO's ability to implement that plan.® According to the
contentions, the exercise “did not include demonstrations or evaluations” of
either “major portions™ of the plan or the “emergency response capabilities
of many persons and entities relied upon to implement” the plan? As a
consequence, the contentions aver, the exercise results did not provide a basis
for a finding of “reasonable assurance” that adequate protective measures can
and will be taken in the event of a radiological emergency at Shoreham.s

FEMA maintains that the admission of the contentions to the proceeding was
foreclosed by an earlier Commission decision in this proceeding® and, further,
that it will be irreparably harmed unless the contentions are excluded at this
juncture. LILCO endorses FEMA’s claim of Licensing Board error and urges
us to rectify it. The intervenors insist that we lack jurisdiction to entertain the
petition because FEMA is not a party to the proceeding; that, in any event,
the well-established standards for interlocutory appellate review are not met
here; and, finally, that Contentions Ex 15 and 16 were correctly accepted for
litigation, For its part, the NRC staff urges us to undertake an examination of
the merits of the controversy and to affirm the Licensing Board’s admission of
the contentions.

For the reasons stated below, we deny the petition.

1 See LBP-86-33A, 24 NRC 819.

2The FEMA petition also requested a stay of the December 11 order insofar as it permitted discovery concerning
Contentions Ex 15 and 16. We denied that request in a January S, 1987 order (unpublished).

3 Suffolk County, State of New York, and Town of Southampton Memorandum Transmitting Exercise Contentions
(August 1, 1986) at 16-31.

414 at 16, 25. In contrast to all other emergency response plans examined to date, both the offsite and onsite
portions of this plan were developed and tested without the participation of state and local officials, See ALAB-
818, 22 NRC 651, 659 (1985).

5See 10 CF.R. 50.47(a)(1).

6See CLI-26-11, 23 NRC 577 (1986).
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A. As the intervenors stress, FEMA was not admitted to this proceeding as
a party.” But it does not perforce follow that FEMA lacks the standing to mount
an appellate challenge to the admission of Contentions Ex 15 and 16. To the
contrary, the matter is in considerable doubt.

In its brief to us, FEMA rested its claim of entitlement to seck appellate
review upon the fact that, three years ago, we entertained on the merits its appeal
from a Licensing Board order requiring it to release to Suffolk County certain
agency documents concerning FEMA’s ‘emergency preparedness determinations
for the Shoreham facility.? But that action is not controlling here. For, as we
explained in a subsequent opinion in this proceeding, its foundation was the
settled principle that a non-party has the right to take an immediate appeal
from an order granting discovery against it.? In this instance, FEMA does not
challenge a discovery order but, rather, is endeavoring to narrow the scope of the
proceeding by the elimination of certain contentions admitted by the Licensing
Board.!® Nothing in any prior decision of the Commission or an appeal board
directly supports the proposition that a non-party may pursue such a course.

By the same token, however, it is clear that at least some non-parties to
NRC licensing proceedings do possess broad appellate rights — i.e., states
and other governmental bodies participating in the proceeding by virtue of
10 C.F.R. 2.715(c).!'* FEMA, of course, is not such a participant. Rather, its
role in our proceedings appears to be sui generis: insofar as we are aware,
FEMA'’s responsibilities and privileges under its Memorandum of Understand-
ing!? are markedly different from those possessed by any other agency or orga-
nization. Whether it is entitled to the same appellate rights as enjoyed by state
and local governments invoking section 2,715(c) is thus an open and difficult
question.

Fortunately, in the circumstances of this case, it is unnecessary for us to
resolve the question. For this much is plain: whatever may be its scope,
FEMA'’s right to obtain interlocutory appellate review of an order concerned

TFEMA participates in NRC proceedings pursuant to a Memorandum of Understanding (MOU) between itself and
this Commissior. The latest version of the MOU was signed in April 1985 and published at 50 Fed. Reg. 15,485
(1985). It provides, inter alia, that FEMA will appear in NRC licensing proceedings as part of the presentation of
the NRC staff. Although its counsel “will narmally present FEMA witnesses and be permitted, at the discretion
of the NRC licensing board, to cross-examine the witnesses of parties, other than the NRC witnesses, on matters
involving FEMA findings and determinations, policies and operations,” the MOU explicitly states that “FEMA is
not a party to NRC proceedings.” Id. at 15,487,

8 See ALAB-773, 19 NRC 1333 (1984).

9 ALAB-780, 20 NRC 378, 380-81 (1984) (citing Commonwealth Edison Co. (Zion Station, Units 1 and 2),
ALAB-116, 6 AEC 258 (1973), and noting that the same right exists in federal judicial practice).

1075 be sure, FEMA did ask us to stay discovery on Contentions Ex 15 and 16 pending the outcome of its
petition. But as earlier noted (supra note 2), the stay request was denied. In this connection, it is our understanding,
based on information provided at coral argument, that discovery on the contentions has now been completed. See
App. Tr. 15-16.

1} See Guif States Utilities Co. (River Bend Sution, Units 1 and 2), ALAB.317, 3 NRC 175, 176-80 (1976).

12 5ee supra note 7.
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with the issues to be litigated in the proceeding cannot exceed that enjoyed
by the entities having acknowledged full-party status — i.e., the applicant, the
intervenors, and the NRC staff.!3 As will be seen, on a showing akin to that
made by FEMA in its appellate papers and at oral argument, none of those
parties would satisfy the standard for obtaining at this juncture appellate review
of the interlocutory order that FEMA would have us overturn. This being so,
irrespective of how one may view FEMA's status in the proceeding, its petition
must fail.

B.1. As we long ago observed, “[t]he general policy of the Commission
does not favor the singling out of an issue for appellate examination during
the continued pendency of the trial proceeding in which that issue came to the
fore.”™ In the fulfillment of this policy, the Rules of Practice (with a limited
exception not available to FEMA here) explicitly proscribe interlocutory appeals
from Licensing Board orders.!

To be sure, this proscription does not preclude a party from requesting that
we exercise our discretion, conferred by the directed certification provisions
in the Rules of Practice,!® to undertake an interlocutory review of a particular
ruling below.!? Because of our obligation to give effect to Commission policy
respecting such reviews, however, we have granted directed certification only in
the most extraordinary circumstances. More specifically, as stated in the Marble
Hill proceeding:

Almost without exception in recent times, we have undertaken discretionary interlocutory
review only where the ruling below either (1) threatened the party adversely affected by
it with immediate and serious imeparable impact which, as a practical matter, could not be
alleviated by a later appeal or (2) affected the basic structure of the proceeding in a pervasive
or unusual manner.

Btis true that, as previously noted, a non-party (but not a party) may take an immediate appeal from a discovery

order. This is auributable, however, 1o the fact that, 23 10 the non-party, such an order has the requisite degree of

finality (i.c., is not deemed interlocutory). See Zion, 6 AEC at 258,

Y public Service Co. of New Hampshire (Scabrock Station, Units 1 and 2), ALAB-271, 1 NRC 478, 483

(1975). We additionally took note of the fact that a similar policy governs federal judicial proceedings. /d. at 483

n.ll.

1510 C.FR. 2.730(f). The exception is found in 10 C.FR. 2.714a, discussed infra pp. 135-36.

165e¢ 10 CFR. 2.718().

17 See Seabrook, 1 NRC at 482-83.

18 public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC

1190, 1192 (1977). See also Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 2 and 3),

ALAB-742, 18 NRC 380, 383-84 (1983) (“interlocutory appellate review of licensing board orders is disfavored

and will be undertaken as a discretionary matter only in the most compelling circumstances.”). Accord South

Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1162

(1981); Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-637, 13 NRC 367, 370

(1981); Houston Lighting & Power Co. (Allens Creek Nuclear Generating Station, Unit No. 1), ALAB-635, 13

NRC 309, 310 (1981); Pennsylvania Power and Light Co. (Susquehanna Steam Electrc Station, Units 1 and 2),

ALAB-593, 11 NRC 761 (1980); Public Service Electric and Gas Co. (Salem Nuclear Generating Station, Unit
(Continued)
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Given that the injection of one or more additional issues into an ongoing case
scldom has a pervasive or unusual effect on the basic structure of a proceeding,
we have traditionally declined to review on an interlocutory basis rulings that
simply admit another contention.!® The basic structure of an ongoing adjudication
is not changed simply because the admission of a contention results from a
licensing board ruling that is important or novel,?° or may conflict with case
law, policy, or Commission regulations.? Similarly, the mere fact that additional
issues must be litigated does not alter the basic structure of the proceeding in
a pervasive or unusual way so as to justify interlocutory review of a licensing
board decision.2

Just last June, we reemphasized these considerations in the context of the
endeavor of the Attorney General of Massachusetts to obtain interlocutory
appellate review of the rejection of a contention that he had submitted in the
Seabrook proceeding. Although noting our doubt that the Licensing Board had
correctly rejected the contention, we determined that it nonetheless did *“not
appear that the strict standards for the grant of discretionary interlocutory review
are met here.” This was because:

We employ our directed centification authority only where a licensing board ruling either
threatens the party adversely affected by it with immediate and serious irreparable impact
that, as a practical matter, could not be alleviated by a later appeal, or affects the basic
structure of the proceeding in a pervasive or unusual manner, Neither test ordinarily is
satisfied where a licensing board simply admits or rejects particular issues for consideration
in a case??

It need be added on this score only that any relaxation of the Marble Hill
directed certification standard at this late date to accommodate the FEMA
challenge now before us would appear to clash with the purpose behind
10 C.F.R. 2.714a. That section provides the single exception to the general

1), ALAB-588, 11 NRC 533, 536 (1980); Puget Sound Power and Light Co. (Skagit Nuclear Power Project,
Units 1 and 2), ALAB-572, 10 NRC 693, 694 (1979); Offshore Power Systems (Floating Nuclear Power Plants),
ALAB-517, 9 NRC 8, 11 (1979).
19 e, e.8., Cleveland Electric Iluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-706, 16 NRC
1754 (1982). Cf. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 464-65
(1982), rev'd in part on other grounds, CLI-83-19, 17 NRC 1041 (1983).
mMzrropoIi!an Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-791, 20 NRC 1579, 1583 (1984).
2 Cleveland Electric Nluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1112-13 (1982). See also Pennsylvania Power & Light Co. (Susquchanna Steam Electric Station, Units 1 and 2),
ALAB-641, 13 NRC 550, 552 (1981) (directed certification denied despite allegations that the Licensing Board's
ruling was “in the teeth of the Commission’s regulations and the Administrative Procedure Act” and “may have
erroneously expanded the issues to be tried”™).

Palo Verde, 18 NRC at 384; Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2),
ALAB-741, 18 NRC 371, 378 (1983). )
23 public Service Co. of New Hampshire (Seabrock Station, Units 1 and 2), ALAB-838, 23 NRC 585, 592 (1936),
(citing (in addition to Marble Hill) Project Management Corp. (Clinch River Breeder Reactor Plant), ALAB-330,
3 NRC 613, 615, rev'd on other grounds, CL1-76-13, 4 NRC 67 (1976)).
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proscription against interlocutory appeals. Under the express provisions of the
section, a party may appeal from the acceptance or rejection of contention(s)
at the threshold if, but only if, such acceptance or rejection controlled the
Licensing Board’s disposition of the petition for intervention advancing the
contention(s). Thus, for example, a would-be intervenor may appeal immediately
the rejection of all of its contentions and the resultant denial of its petition.?
(Should, however, at least one of its contentions be accepted and its petition
is granted, an interlocutory appeal will not lie.?) Conversely, in circumstances
where an intervention petition is granted on the strength of the acceptance of
one or more of the contentions set forth therein, another party to the proceeding
may appeal at once if its claim is that all of the contentions should have been
rejected and the petition therefore denied.?

Had it so desired, the Commission could have conferred a broader entitle-
ment to obtain interlocutory review of threshold Licensing Board action on
contentions. More particularly, it could have authorized an interlocutory appeal
from the acceptance or rejection of any contention, whether or not the Licensing
Board’s ruling affected the grant or denial of the intervention petition. That that
alternative was not adopted provides room for a recasonable inference that the
Commission was persuaded that, where the grant or denial of intervention is
not in issue, absent exceptional circumstances the appellate review of Licens-
ing Board action on the admission of particular contentions should await the
rendition of an initial decision.

2. In light of the foregoing, the FEMA petition might well have been a
fit candidate for summary denial. We were deterred from pursuing that course,
however, by the representation in the petition that, unless the admission of
Contentions Ex 15 and 16 were overturned at this time, “FEMA’s ongoing
exercise program [would] be irreparably harmed.”” Although nothing in that
filing adequately supported such a sweeping claim, we nonetheless could not
dismiss it lightly. If, in fact, a sister federal agency was being threatened with
immediate and serious irreparable programmatic injury because of Licensing
Board action, our intercession might indeed be compelled.

Accordingly, we decided to take the unusual step of calendaring the FEMA
petition for oral argument. And its counsel was orally requested in advance of the
argument to be prepared to particularize the irreparable programmatic harm that

2 See 10 CFR. 2.7142(b).

See, ¢.g., Puget Sound Power and Light Co. (Skagit/Hanford Nuclear Power Project, Units 1 and 2), ALAB-712,
17 NRC 81 (1983).

Su 10 C.FR. 2.714a(c).
2T FEMA Petition for Leave to Appeal, etc. (December 31, 1986) at 11, -
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FEMA assertedly would suffer unless Contentions Ex 15 and 16 were excluded
from the proceeding at this time.28

a. Inresponse to that request, we were told by counsel at the oral argument
that, as a consequence of the admission of Contentions Ex 15 and 16, FEMA
would have to reallocate its limited resources from currently operating facilities
to non-operating plants.” When pressed to develop this proposition, however,
counsel conceded that discovery (in the form of document production and the
taking of the depositions of FEMA witnesses) would be completed on the
following day (i.e., February 6).* He further acknowledged that FEMA did
not intend to present at the evidentiary hearing witnesses other than those
individuals earlier designated by FEMA and already deposed.®! According to
counsel, FEMA's concern about the expenditure of resources was rooted in the
amount of time that its witnesses might be required to spend at the hearing:

MR. CUMMING [FEMA Counsel]: . .. If the Board were able to represent that FEMA
[would be] on and off the stand in three days with respect to the other parties® interest in
our witness, that might [present a different situation]. But we believe that in fact because
of Contentions [Ex] 15 and 16 we will have a substantially more lengthy proceeding, our

witnesses will be on the stand far longer than three days, and in fact perhaps even months.
Y

JUDGE EDLES: And if we get these two contentions out of there they will not be on for
months; is that what you're telling me?

MR. CUMMING: I would say it substantially confines the scope of the proceeding to what
we did on the day of the exercise and not what we did not do and why we did not do §t.32

This falls far short of the showing required to support a claim of threatened
irreparable injury. To begin with, as the Court of Appeals for the District of
Columbia Circuit has pointed out, “[a]lthough the concept of irreparable harm
does not readily lend itself to definition, the courts have developed several well
known and indisputable principles to guide them in the determination of whether
this requirement has been met.” One of those principles is that “the injury must
be both certain and great; it must be actnal and not theoretical.” And implicit
in that principle is

the further requirement that the movant substantiate the claim that irreparable injury is “likely”
to occur, See Washington Metropolitan Area Transit Comm’'n v, Holiday Tours, Inc., 559
F.2d [841, 843] n.3 [D.C. Cir. 1977]. Bare allegations of what is likely to occur are of no
value since the court must decide whether the harm will in fact occur. The movant must

28 As a2 general nile, petitions for interddocutory review are acted vpon without oral argument. If the petitioner’s
gapczs do not themselves establish that the Marble Hill standard is met, that is usually the end of the matter.

? App. Tr. 12-13.

30 App. Tr. 15-16.

3L App. Te. 17.

32 App. Tr. 17-18.
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provide proof that the harm has occurred in the past and is likely to occur again, or proof
indicating that the harm is certain to occur in the near future. Further, the movant must show
that the alleged harm will directly result from the action which the movant seeks to enjoin.3?

Manifestly, no such proof has been provided by FEMA here. To the contrary,
nothing more than rank speculation undergirds its counsel’s assertion that the
addition of the two contentions will cause its witnesses to “be on the stand far
longer than three days, and in fact perhaps even months.”

Further, it is equally well-settled — both in the courts and in our practice —
that “ ‘[m]ere litigation expense, even substantial and unrecoupable cost, does
not constitute irreparable injury.’ ”* Even had FEMA established the requisite
degree of probability that its witnesses would be required to devote a protracted
period of time to the hearing on Contentions Ex 15 and 16, its irreparable injury
claim would have been torpedoed by this principle. For nothing put before us
lends credence to its counsel’s insistence that, unless relieved of the obligation
to provide testimony at the hearing on Contentions Ex 15 and 16, FEMA will be
required to divert resources from currently operating facilities to non-operating
plants. In this connection, we were told at oral argument by intervenors’ counsel,
without contradiction, that only one of the three identified FEMA witnesses is
employed by that agency (the other two being contractor employees).3s We were
additionally informed that the FEMA employee has been transferred out of the
radiological emergency preparedness program and will serve as a witness in this
proceeding on a detail.* In light of these apparent facts, it is difficult to see any
possible basis for a conclusion that FEMA would be threatened with irreparable
programmatic injury if its counsel’s prognostication respecting the length of the
hearing on Contentions Ex 15 and 16 were to turn out to be correct. Be that as it
may, it was FEMA's obligation to demonstrate, rather than simply to allege, that

33 Wisconsin Gas Co. v. FERC, 158 F.2d 669, 674 (D.C. Cir. 1985). That decision involved an endeavor to
stay the operation and effect of certain orders issued by the Federal Energy Regulatory Commission. One of the
criteria for the grant of such relief is, of course, & showing by the movant that, in the absence of & stay, it likely
will be jrreparably harmed. Virginia Petroleum Jobbers Ass’'n v. FPC, 259 F.24 921, 925 (D.C. Cir. 1958). The
Commission’s Rules of Practice governing stay applications also adopt this criterion (2s well as the others set forth
in Virginia Petroleum Jobbers). See 10 C.F.R. 2.788(c). Thus, most of the judicial and Commission jurisprudence
in the area of irreparable injury has been developed in connection with stay applications. That consideration does
not, however, affect the application of the jursprudence here:  i.c., there is no reason to import a different and
unfamiliar concept of irrepanable injury where the question is the entitlement to interlocutory appellate review
rather than to a stay pendente Lie.

34 Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-84-17, 20 NRC 801, 804 (1984)
(quoting our decision in Conswners Power Co. (Midland Plant, Units 1 and 2), ALAB-395, § NRC 772, 779
(1977), which in turn quoted Renegotiation Board v, Bannercraft, 415 U.S, 1, 24 (1974)). See also Toledo Edison
Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3), ALAB-385, 5 NRC 621, 628 (1977) (quoting Virginia
Petroleum Jobbers, 259 F.2d at 925, 10 the effect that “[m]ere injuries, however substantial, in terms of money,
time and energy” do not constitute irreparable harm for the purposes of obtzining stay relief).

35 App. Tr. 57.

36 1bid,
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more is here involved than the necessity to incur costs that would be avoided if
its witnesses were not called upon to testify on the contentions in issue.

b. FEMA'’s counsel also maintained at oral argument that the litigation of
Contentions Ex 15 and 16 would irreparably damage his agency’s credibility
“with respect to the public’s understanding of its role in emergency planning,”
as well as “significantly” affect “the credibility of the reasonable assurance we
give to the Commission when we in fact sign off on the dotted line, so to speak,
with respect to either a plan or an exercise.”™” We are unpersuaded that this is
s0.

It appears to us, as it does to the intervenors and the staff, that Contentions Ex
15 and 16 present this question: whether the exercise conducted with respect
to the LILCO emergency response plan (1) substantially met the regulatory
requirements for a full-participation exercise, and (2) was sufficient to enable
its results to serve as a basis for a finding of reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological
emergency.® If the contentions remain in the proceeding, the FEMA witnesses
undoubtedly will be called upon to address the question. It most likely also will
be addressed by witnesses for the intervenors (and very possibly in the testimony
sponsored by other parties).

In its initial decision, the Licensing Board will render its findings on the
question, which will then be subject to several levels of appellate review. The
final result of that review may or may not correspond with FEMA'’s articulated
position. Even if its thinking is not ultimately accepted, however, it scarcely
follows that FEMA's credibility would be irreparably harmed. Whenever there
is a conflict in expert testimony, the views of at least one expert necessarily
will be rejected. If such rejection were enough of itself to destroy credibility,
the world would be heavily populated with discredited experts. More important,
as previously noted, the Commission’s regulations plainly allow FEMA’s views
on the sufficiency of an emergency response plan to be challenged by interested
parties.®® Inasmuch as that type of challenge seemingly is not deemed a serious

37 App. Tr. 15.

38 See NRC Staff Response to FEMA Petition for Leave to Appeal, etc. (January 20, 1987) at 17; App. Tr. 63-
64, 81-82. In this connection, we reject FEMA's interpretation of CLI-86-11, the Commission memorandum
and order calling for the initiation of a Licensing Board hearing in connection with the LILCO emergency plan
exercise. More particularly, we do not agree with FEMA that the Commission's directive that the Board examine
the “results” of the exercise forecloses any review of the scope or design of the exercise itself.

Such a reading of CLI-86-11 would effectively confer upon FEMA and the NRC staff, which jointly decide the
clements to be tested, the unreviewable authority to determine that their sampling of observable elements of the
LILCO plan was sufficient to satisfy Commission regulations, While FEMA's professional judgment as to what
clements should be tested at the pre-license stage is entitled to substantial deference, the Commission’s regulations
plainly accord interested parties an opportunity to rebut FEMA's views on questions concerning the “adequacy and
implementation capability” of the plan. See 10 C.F.R. 50.47(2)(2). And the determination of whether the LILCO
plan, including the exercise, satisfies the Commission’s regulatory requirements rests squarely and exclusively in
the hands of the Commission.

39 See supra note 38.
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threat to FEMA’s credibility, why should a similar challenge to FEMA’s
conclusions regarding the sufficiency of an emergency response plan exercise
be considered such a threat? We can think of no reason and FEMA supplied
none.*¢

3. One further matter need be addressed. In its appellate papers, FEMA
asked that, should we decline to conduct an interlocutory review of the ac-
ceptance of Contentions Ex 15 and 16, the question of the propriety of that
acceptance be certified by us to the Commission. We decline to do so. The
Commission has at least implicitly approved the Marble Hill standard for di-
rected certification and our rigorous application of that standard over the years
in the furtherance of the Commission’s own policy against interlocutory ap-
peals. In addition, none of the doctrines we have invoked in concluding that the
standard is not met in the circumstances of the present case can be considered
either novel or controversial. This being so, we could not accede to FEMA’s
alternative request without implying a belief that the Commission is likely to
depart from long-established principles that have enjoyed its explicit or tacit
endorsement. Needless to say, we entertain no such belief.

Treated as a request for directed certification under 10 C.F.R. 2.718(i), the
FEMA petition for leave to appeal from the Licensing Board’s acceptance of
Contentions Ex 15 and 16 is denied. FEMA’s alternative request that the ruling
below be certified to the Commission is likewise denied.*

It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board

Mr. Edles, Concurring:

I join in the Board’s conclusion that there is no reason to take up FEMA'’s
appeal from the Licensing Board’s admission of Contentions Ex 15 and 16 or to
certify the issue to the Commission. FEMA is a critical partner in determining

4OThere was some hint in counsel’s argument that FEMA might regard the requirement that it respond to
Contentions Ex 15 and 16 (i.e., explain its position on the sufficiency of the exercise) as per se bringing its
credibility into question. Suffice it to say that we are at 2 loss to understand how that could be so.

41 Because they belicve that interlocutary review is inappropriste here, Messrs. Rosenthal and Wilber do not reach
the merits of the controversy. Nothing beyond that consideration should be inferred from the fact that they have
not joined in the views expressed in Mr. Edles’s concurring opinion.
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the adequacy of emergency plans and a special participant in Commission
proceedings. Like my colleagues, I do not dismiss lightly its assertion of
immediate and serious irreparable programmatic injury as a consequence of
the Licensing Board’s action. But I join fully in our determination that, despite
every opportunity to do so, FEMA has simply failed to demonstrate that it is
likely to be harmed if the contentions are litigated. I would add, however, that
the Licensing Board properly admitted the contentions.

Section IV of Appendix E to 10 C.F.R. Part 50, requires that *“[a] full partic-
ipation exercise which tests as much of the licensee, State and local emergency
plans as is reasonably achievable without mandatory public participation” be
‘conducted “within 1 year before the issuance of the first operating license for
full power and prior to operation above 5% of rated power . . . and shall include
participation by each State and local government within the plume exposure
pathway EPZ and each State within the ingestion exposure pathway EPZ.™
As the Commission explained in CLI-86-11, a review of the exercise results is
designed to reveal if there are any deficiencies in the LILCO plan that would
preclude a finding of reasonable assurance that adequate protective measures can
and will be taken in the event of an emergency?2 The Commission authorized
the admission of contentions

which satisfy the specificity and other requirements of 10 C.F.R. 2.714 by (1) pleading that
the exercise demonstrated fundamental flaws in LILCO’s plan, and (2) by providing bases
for the contentions which, if shown to be true, would demonstrate a fundamental flaw in the
plan3

The two contentions admitted by the Licensing Board allege essentially that
the Shoreham exercise did not satisfy Commission regulatory requirements. I
have no doubt that a failure to satisfy those requirements — such as a demon-
strated failure to conduct a full participation exercise in accord with Appendix
E to Part 50 — would constitute a fundamental flaw in the LILCO plan that
could bear on a Commission determination that there is reasonable assurance
that adequate protective measures can and will be taken in the event of an emer-
gency. While the Commission has some degree of flexibility in establishing the
scope of the exercise adjudication, the intervenors would appear to be entitled
at least to raise allegations that the exercise failed in a substantial manner to

1The Commission has recently proposed to relax the timing roquirement for a full participation exercise prior to
issuance of a full-power operating license to allow such exercise to be held within two years before issuance of
the license, See 51 Fed. Reg. 43,369 (1986).

223 NRC a1 581.

3 pid.
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demonstrate compliance with critical aspects of the Commission’s emergency
planning regulations.

It seems clear to me, moreover, that the two contentions are not intended to
focus on generic aspects of FEMA'’s exercise review program. To the contrary,
as FEMA readily concedes, the Commission is “the arbiter of its own regulatory
process” and “FEMA cannot speak to the issue of what is a ‘full participation’
exercise under NRC regulations.”™ As the staff aptly observes,

the choice of the particular elements to be tested is committed to the FEMA officials designing
the exercise . . . . [B]ut the sampling must be broad enough to give reasonable assurance that
the emergency plans can be implemented . . . To the extent that the Licensing Board will be
looking at the scope of the exercise, it is not to determine whether better exercises could be
developed but solely to test whether this exercise was sufficient so that the results . . . could
form a basis for a finding that there is reasonable assurance that adequate protective measures
can and will be taken.S

FEMA appears concerned that the Licensing Board may, in due course,
“second-guess” its design of the Shoreham exercise, i.e., the Board may conclude
that the exercise was insufficient to demonstrate that the LILCO plan will
work. The contention stage of the proceeding is far too early to address
that problem. If, as FEMA and the staff seemingly believe, the record, once
developed, will reveal that the exercise fully satisfies all NRC requirements,
that will be the end of the matter. If the Board determines that the LILCO plan
is inadequate in a way that implicates the design of the exercise itself, however,
some potential admittedly may arise for a conflict between LILCO’s need to
comply with the Commission’s regulatory requirements, on the one hand, and
FEMA'’s unquestioned authority to administer its exercise review program, on
the other. The Commission can address that issue if and when it arises.”

In any event, I fail to see how the Licensing Board’s actions simply admitting
the contentions will adversely affect FEMA'’s design of emergency planning
exercises or its exercise review program. FEMA asserts that the Licensing Board
may not unilaterally require it to modify its current approach. I agree. Any
alteration in the current exercise review approach would seemingly require inter-

4 See Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1444-48 (D.C. Cir. 1984). In this connection, the
court was seemingly prepared to endorse the Commission’s distinction “that the exercise is only relevant to its
licensing decision to the extent it indicates that emergency preparedness plans are fundamentally flawed, and is
not relevant as to minor or ad hoc problems occurring on the exercise day.” Id at 1448,

S FEMA Petition a1 3.

SNRC Staff Response to FEMA Petition for Leave 1o Appeal, ete. (Tanuary 20, 1987) at 17. In this connection,
1 join fully in our conclusion that the Commission’s directive in CLI-86-11 that the Licensing Board examine the
“results™ of the exercise must be read to authorize the Board to Jook at the scope or design of the exercise to
some degree.,

TThe intervenors are only entitled to litigate matters that are material to the Commission’s licensing deci-
sion. Plainly not every emergency planning element need be evaluated, and nothing in our opinion should be
construed as deciding that discrete emergency planning elements are or are not material.
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agency consultation and, perhaps, modification of the current Memorandum of
Understanding. That Memorandum provides in pertinent part:

C. Preparation for and Evaluation of Joint Exercises. FEMA and NRC will cooperate
in determining exercise requirements for licensees, State and local governments, They will
also jointly observe and evaluate exercises. NRC and FEMA will institute procedures to
enhance the review of the objectives and scenarios for joint exercises. This review is to
assure that both the onsite considerations of NRC and the offsite considerations of FEMA
are adequately addressed and integrated in a manner that will provide for a technically sound
exercise upon which an assessment of preparedness capabilities can be based.?

While the Licensing Board, in assessing LILCO’s compliance with applicable
NRC regulations, may find at the end of the case that the features selected
by FEMA for testing are insufficient to allow LILCO to demonstrate compli-
ance with the Commission’s regulations (whether it will do so, of course, is
pure speculation at this stage), it cannot direct any changes in FEMA’s pro-
gram. Only FEMA and the Commission, acting together, can bring about such
changes. Thus, nothing that the Licensing Board has done — or, indeed, could
do — can unilaterally injure FEMA'’s administration of its emergency exercise
program.?

850 Fed. Reg. 15,485, 15,487 (1985).

1 appreciate the applicant’s dilemma in being required to follow an exercise design established by FEMA (with
NRC staff approval) that may tum out to be insufficient to permit compliance with NRC regulations. But surely
the solution to that dilemma cannot lic in simply foreclosing intervenors at the threshold from attempting to
demonstrate that the LILCO plan does not meet applicable Commission regulations.
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The Appeal Board affirms a Licensing Board order denying a United States
Senator’s petition for leave to participate in this operating licensing proceeding
as a representative of an “interested state” pursuant to 10 C.E.R. §2.715(c). The
Appeal Board, however, allows the Senator’s participation in the proceeding as
an amicus curiae.

RULES OF PRACTICE: LIMITED APPEARANCE STATEMENTS

Persons making limited appearances are not parties to the proceeding and
have no participational rights in it beyond the offering of a written or oral
statement, Further, that statement is not part of the official record of the
proceeding.
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RULES OF PRACTICE: INTERVENTION BY A STATE

10 C.F.R. 2.715(c) was promulgated to carry out the congressional directive
that, in the furtherance of cooperation between the Commission and the states, an
opportunity be provided to the representatives of interested states to participate
in the adjudication of license applications. It is reasonable to assume that the
Iegislative contemplation was that the concerned state, and not the NRC, would
make the decision respecting who is to serve as its spokesman.

RULES OF PRACTICE: INTERVENTION

In contrast to a representative of a governmental body who desires to
participate without party status under the aegis of 10 C.F.R. 2.715(c), a person
seeking leave to intervene must (whether a private citizen or a public official)
provide the Licensing Board with a list of the contentions he or she wishes to
litigate, together with a statement of the basis for them. 10 C.EFR. 2.714(b).

RULES OF PRACTICE: BRIEF (AMICUS CURIAE)

The Commission’s Rules of Practice explicitly refer only to the seeking of
leave to file a brief amicus curiae before an Appeal Board or the Commis-
sion. But this consideration does not perforce preclude the granting of leave in
appropriate circumstances to file briefs or memoranda amicus curiae on issues
of law or fact that still remain for Licensing Board disposition.

RULES OF PRACTICE: BRIEFS (AMICUS CURIAE)

There is no real difference between an appellate brief amicus curige and
a brief or other submission presented to a trial tribunal that is confined to a
discussion of (1) legal issues that have been presented to that tribunal by the -
parties; and (2) factual issues covered in evidentiary hearings. The crucial factor
is that, regardless of where it files its brief, an amicus curiae necessarily takes
the proceeding as it finds it.

RULES OF PRACTICE: BRIEF (AMICUS CURIAE)

An amicus curiae does not have the right to appeal adverse decisions.
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APPEARANCES

United States Senator Gordon J. Humphrey, Washington, D.C., appellant
pro se.

George Dana Bisbee, Concord, New Hampshire, for the State of New Hamp-
shire.

Thomas G. Dignan, Jr., RXK. Gad, III, and Kathryn A. Selleck, Boston,
Massachusetts, for the applicants Public Service Company of New
Hampshire, et al.

Sherwin E. Turk for the Nuclear Regulatory Commission staff.

DECISION

A. Before us is the appeal of United States Senator Gordon J. Humphrey of
New Hampshire from the Licensing Board’s February 11, 1987 memorandum
and order (unpublished) in the offsite emergency planning phase of this operating
license proceeding involving the Seabrook nuclear facility. In that order, the
Board denied the Senator’s petition for leave to participate in the proceeding
under the provisions of 10 C.F.R. 2.715(c) as the representative of an “interested
State” (i.e., New Hampshire).! The basis of the denial was that section 2.715(c)
“contemplates that a government unit of a State, county, municipality or agency
will be provided a forum for expression of concerns” and that the Attorney
General of New Hampshire is participating in the proceeding under the section
“as an agency of and on behalf of the State™ and, as such, represents its interest.2
In this connection, the Board noted that the section does not confer status upon
an individual simply because he or she holds office in one of the governmental
units named in it (i.e., state, county, municipality or an agency thereof).?

1Scction 2.715 is concerned genenally with participation in NRC proceedings “by 2 person not a party.” Subsection

(c) provides as follows:
The presiding officer will afford representatives of an interested State, county, municipality, and/or sgencies
thereof, a reasonable opportunity to participate and to introduce evidence, interrogate witnesses, and advise
the Commission without requiring the representative to take & position with respect to the issue. Such
participants may also file proposed findings and exceptions pursuant to §§2.754 and 2.762 and petitions
for review by the Commission pursuant to § 2.786. The presiding officer may require such representative
to indicate with reasonable specificity, in advance of the hearing, the subject matters on which he desires
to participate.

:Febmlry 11, 1987 memorandum and order at 4, 5 (emphasis in original).

Id. a5,
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In his appellate papers, Senator Humphrey does not dispute that the Attorney
General is participating in the proceeding as a representative of New Hamp-
shire. But the Senator insists that, with regard to a particular “interested State,”
section 2.715(c) envisions “the participation of a multitude of representatives
holding diverse views.” On this score, he stresses that the scope of his repre-
sentation of New Hampshire in the United States Senate extends beyond “[v]ote
casting and committee activity” and embraces the protection of the “interests of
his state as to all matters, particularly those relating to the federal government,
within the scope of his authority and influence, whether or not they appear to be
or are affected by federal legislation.”S We are also reminded that the Senator and
the Attorney General have different “jurisdictional responsibilities,” and that the
former, “as the State’s highest representative to federal office, can represent the
State’s interest from a different vantage point than can the Attorney General.”®
Thus, the Senator concludes, his participation would appropriately supplement
that of the Attorney General and “effectively maximize the protection of New
Hampshire’s interest.””

New Hampshire, the applicants, and the NRC staff have responded to the
appeal. In his brief on behalf of the state, the Attorney General informs us that,
under the statutory and common law of New Hampshire, he is the “chief legal
officer” of the state and serves as the “exclusive representative of the state as
a government entity in civil matters such as [this] proceeding.”® The Attorney
General therefore is of the view that, given prior Licensing Board decisions,
the Senator would not appear to qualify as a “representative of an interested
State” for section 2.715(c) purposes. Nonetheless, the Attorney General does not
oppose the Senator’s “participation in this proceeding in his official capacity on
behalf of his constituents under Section 2.715(c) if the Appeal Board so allows,
or under [10 CFR.] 2.714(a).”

The applicants urge affirmance of the result below on the ground that sec-
tion 2.715(c) “does not contemplate state representation in Nuclear Regula-
tory Commission proceedings by a member of Congress.”° They add, however,
that they “do not oppose the Senator’s participation in the proceedings by way

4U.S. Senator Gordon I. Humphrey Brief in Support of Appeal (February 27, 1987) at 5.

Sid ma.

S1d. a1 67.

THd. 56,7,

8 Brief of the State of New Hampshire in Response to Appeal of U.S. Senator Gordon J. Humphrey (March 13,
1987) at 3, 5.

914, at 6. Section 2.714(a) is the provision in the Rules of Practice governing petitions for leave to intervene
as a full party. Any such petition at this late date would be untimely and could be granted only on a favorable
balancing of the factors specified in that section.
l(’Appliz:am.v.' Response to Petition of U.S. Senator Gordon J. Humphrey (March 16, 1987) at 2.
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of a late-filed petition to intervene or a limited appearance.”! For its part,
the staff similarly maintains that section 2.715(c) was not intended to provide
participational rights to members of Congress and, consequently, the Senator’s
petition was correctly denied.

B. We affirm the Licensing Board’s disposition of the matter. For reasons
that will appear, however, the Board should nevertheless allow the Senator to
present orally or in writing, as appropriate, his views as amicus curige on any
legal or factual issue presented by the pleadings of the parties or the evidentiary
record.

1. For present purposes, we need not consider whether, as Senator Hum-
phrey urges, the Rules of Practice permit more than one individual or entity to
participate in an NRC licensing proceeding as a representative of a particular
interested state. Nor is it necessary to decide whether, as the applicants and
staff assert, in no circumstances can a member of Congress qualify as such
a representative. For, no matter how those questions might be answered, the
required result would be the same.

As previously noted, the Attorney General of New Hampshire has informed
us that, under the law of that state, he has the exclusive authority to represent
the state in this proceeding. We accept, as we must, that advice. Assuredly, in
the absence of a controlling contrary judicial precedent, it would be unseemly
at best for a federal agency to take issue with the interpretation given by the
chief legal officer of a state to the law of that jurisdiction. In this instance, no
party has directed our attention to a New Hampshire judicial decision bringing
the Attorney General's interpretation into possible question.

We are equally persuaded that considerations of comity dictate that we de-
fer to New Hampshire law on the matter of what person or persons should be
deemed to speak for the state in our licensing proceedings. Section 2.715(c) was
promulgated to carry out the congressional directive that, in the furtherance of
cooperation between the Commission and the states, an opportunity be provided
to the representatives of interested states to participate in the adjudication of
license applications.!? It is reasonable to assume that the legislative contempla-
tion was that the concerned state, and not this agency, would make the decision

1174 at 3. The limited appesrance procedure is set forth in 10 CER. 2.715(a). See also section IMI(b) of
Appendix A to 10 CFR. Part 2. Persons making limited appearances are not parties to the proceeding and
have no participational rights in it beyond the offering of a written or oral statement. Rurther, that statement is not
part of the official record of the proceeding. In the circumstances, we think it unlikely that the Senator might be
satisfied with the opportunity to make & limited sppearance, and therefore we reject the applicants® suggestion to
that effect.
126,¢ subsection L of section 274 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2021(1). The
purpose of section 274, entitled “Cooperation with States,” is set forth in subsection a. That purpose includes the
recognition of the “interests of the States in the peaceful uses of atomic energy.”

Although both the statute and, as initially promulgated, section 2.715(c) referred only to a representative of
an interested state, the latter was amended in 1978 to encompass representatives of counties, municipalities and
governmental agencies having an interest. See 43 Fed. Reg. 17,798, 17,802 (1978).
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respecting who is to serve as its spokesman. Be that as it may, however, it
scarcely would fulfill the stated objective of state-Commission cooperation if
the NRC were to place the mantle of state representative upon the shoulders of
an individual who is precluded by the law of the state from wearing it. Indeed,
there appears to be no conceivable basis on which a licensing board could accept
the views of an individual in such a category as reflecting the official position
of a state on the issue(s) in controversy.”

2. The short of the matter thus is that New Hampshire law (as presented
to us without contradiction by the Attorney General) stands in the way of
Senator Humphrey's participation in this proceeding as a representative of New
Hampshire within the meaning of section 2.715(c). Nonetheless, we have not
overlooked the Senator’s observation that, by virtue of his office, he is called
upon to represent the interests of his constituents, the citizens of New Hampshire,
on all matters relating to the federal government. In this regard, it is likely that,
even though not the official spokesman for the state, the Senator could supply
a perspective that would materially aid the Licensing Board’s deliberations on
the weighty and complex offsite emergency planning issues that the Board must
resolve. How this objective might be accomplished remains the question.

As we have seen, the Attorney General and the applicants have expressly
stated that they do not oppose the Senator’s participation in the proceeding on
some basis, even though he does not strictly qualify as a representative of the
state.’* But their suggestion that the Senator might now intervene as a party to
the proceeding appears flawed. In contrast to a representative of a governmental
body who desires to participate without party status under the aegis of section
2.715(c), a person seeking leave to intervene must (whether a private citizen or
a public official) provide the Licensing Board with a list of the contentions he
or she wishes to litigate, together with a statement of the basis for them.!s We
have been given no reason to believe that Senator Humphrey might be inclined
to put forward any specific contention(s), which would necessitate his direct and
ongoing involvement in so much of the evidentiary hearing as might be devoted
to the contention(s).

1311 Consolidated Edison Co. of New York (Indian Point, Unit 2), LBP-82-25, 15 NRC 715, 718-19 (1982),
the Licensing Board admitted the New York Attorney General to that special p ding as a ative of
the state within the meaning of section 2.715(c) despite the claim of the licensee that New York law vested
that responsibility in the New York State Energy Office. There is some language in the Board’s opinion that
might be taken to imply a belicf that state law is not controlling on the question of who is to be deemed a state
representative for section 2.715(c) purposes. But in actuality (and comectly), the Indian Point result rested on the
fact (noted by the Board) that the licensee’s inl.crpmution of the relevant New York law was not shared by the
Attorney General. Morcover, as the Board also noted, section 2.715(c) now authorizes the separate admission of
representatives of the state and of an agency thereof (such as the State Energy Office). See sipra note 1.

Y staff's brief is silent on that score.

1510 C.FR. 2.714(b). In the absence of the assertion of at least one acceptable contention, intervention must be
denied. Ibid.
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What that leaves for examination is the Senator’s possible participation in
the proceeding as an amicus curiae. To be sure, there is no provision in the
Rules of Practice specifically authorizing such participation on the Licensing
Board level. The Rules explicitly refer only to the secking of leave to file a
brief amicus curiae (and perhaps to take part in oral argument) before an appeal
board or the Commission.!® But this consideration does not perforce preclude
the granting of leave in appropriate circumstances to file briefs or memoranda
amicus curiae (or to present oral argument) on issues of law or fact that still
remain for Licensing Board disposition.

One rarely, if ever, encounters participation amicus curiae in the actual trial
of factual issues in an evidentiary hearing — i.e., an amicus curiae customarily
does not present witnesses of his or her own or cross-examine the witnesses of
the parties. This may well explain why, in focusing upon participation amicus
curiae, the Commission thought solely of proceedings on the appellate level. But
there is no real difference between an appellate brief amicus curiae and a brief
or other submission presented to a trial tribunal that is confined to a discussion
of (1) legal issues that have been presented to that tribunal by the parties; and
(2) factual issues covered in the evidentiary hearing. The crucial factor is that,
regardless of where it files its brief, an amicus curiae necessarily takes the
proceeding as it finds it. An amicus curiae can neither inject new issues into a
proceeding nor alter the content of the record developed by the parties.!”

In light of the foregoing considerations, we find no insuperable barrier to
allowing the Senator the same measure of participation amicus curiae before
the Licensing Board as he would be free to seek were the proceeding now
before us or the Commission on the merits of the emergency planning issues in
controversy. Although granting such relief may be unusual in our proceedings, it
is no more so than the course recently pursued by the Commission in connection
with a staff briefing on a draft proposed rule in the area of emergency response
planning. As the Commission Chairman noted at the outset of the briefing:

Ordinarily we do not have public participation on the deliberative process until the Com-
mission has decided to issue a proposed rule for public comment. However, in this case the
Commission has made an exception to hear from those governors and members of Congress
who have requested the opportunity to present their views on the Staff proposal to the Com-
mission directly.}®

165¢e 10 CFR. 2.715(d).

T rndeed, it appears that participation amicus curiae on the basis discussed in the text is not an uncommon feature
of fedenal district court practice. See, e.g., Yip v. Pagano, 606 F. Supp. 1566, 1567-69 (D.N.J. 1985); American
Federation of Labor v. Kahn, 472 F. Supp. 88, 91 & n4 (D.D.C. 1979).

ls'I‘:'lnst:ripl of Briefing on Consideration of Proposed Emergency Planning Rule Changes (Public Mecting)
(February 24, 1987) at 3.
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The Commission obviously thought that the public officials in question might
have something worthwhile to contribute at that early stage of its deliberative
process on the proposed rule (i.c., before the draft was put out for public com-
ment). Similarly, we think that Senator Humphrey might make a worthwhile
contribution at this early stage of the deliberative process on the offsite emer-
gency planning issues in connection with the Seabrook facility (i.e., before those
issues reach the appellate level).

Accordingly, we authorize Senator Humphrey, if he so desires, to participate
amicus curiae in the proceedings before the Licensing Board to the extent of
the submission of his views, orally or in writing as appropriate, on any legal
or factual issue presented by the pleadings of the parties or the evidentiary
record. The Licensing Board may impose such conditions on the timing of the
Senator’s presentation as might be reasonable and necessary to avoid undue
delay in the disposition of the issues in controversy and to ensure fairness to
the parties.

An amicus curiae does not have the right to appeal an adverse deci-
sion. Should any aggrieved party take a permissible appeal to this Board from a
Licensing Board decision, however, the Senator may file a brief amicus curiae
restricted to the issues raised by the appellant.!?

The denial of Senator Humphrey’s 10 C.F.R. 2.715(c) petition is affirmed. The
Licensing Board is to allow the Senator to participate as an amicus curiae in
accordance with the terms of this decision.

It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board

Mr. Rosenthal, Concurring:

Although joining fully in the Board’s opinion, I am constrained to record
my belief that there are two separate and distinct reasons for not taking very
seriously the suggestion of the Attorney General and the applicants that, if

-

19 Any such brief must be filed within the time allowed to the party whose position the brief supponts. See 10
C.FR. 2.715(d).
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denied participation under 10 C.F.R, 2.715(c), the Senator might be allowed to
intervene as a party under 10 C.F.R. 2.714(a). One of those reasons is noted in
the opinion: the Senator has provided no cause to believe that he would be
inclined in any circumstance to assume the significant burdens associated with a
section 2,714(a) intcrvention. The other, not similarly developed in the opinion,
is perhaps of even greater moment.

An intervention petition at this juncture would be extremely tardy. Conse-
quently, as the Board’s opinion observes in passing (note 9), in order to enter
the proceeding now as a party under section 2.714(a) the Senator would have to
satisfy the Licensing Board that, on a balancing of the five factors set forth in the
Rules of Practice, the tardiness should be excused.! Whether the Senator could
overcome this hurdle at such a late stage of the proceeding is problematic. This
is true despite the fact that it appears from their briefs that neither the Attorney
General nor the applicants would urge the Licensing Board to reject the Sena-
tor’s intervention petition on lateness grounds. For it is settled that, even if all of
the existing parties to a proceeding (or section 2.715(c) non-party participants)
choose to waive the tardiness of an intervention petition, the Licensing Board
must nevertheless review the petition in light of the five factors. If a weighing
and balancing of those factors so dictates, the Board must deny the petition on
its own initiative.2

Thus, even should our surmise respecting the Senator’s inclination turn out
to have been wrong, the required conclusion will likely remain the same: if
the Senator is now to participate at all in this proceeding, it almost certainly
must be in the capacity of an amicus curiae. 1 agree with my colleagues that
allowing such participation on the basis outlined in the Board’s opinion is both
permissible and sensible.

! Those factors, found in 10 CF.R. 2714(a)(1), arc:
(i) Good cause, if any, for failure to file on time.
(ii) The availability of other means whereby the petitioner’s interest will be protected.
(iii) The extent to which the petitioner’s participation may reasonably be expected to assist in
developing a sound record.
(iv) The extent to which the petitioner's interest will be represented by existing parties.
(v) The extent to which the petitioner's participation will broaden the issues or delay the proceeding.
Insofar as the spplication of the factors is concerned, section 2.714 draws no distinction between private citizens
and public officials. To the contrary, the same standards govern the acceptance of all late intervention petitions,
no matter who might be their sponsor.
2 See Boston Edison Co. (Pilgrim Nuclear Power Station), ALAB-816, 22 NRC 461, 466 (1985).

152



Cite as 25 NRC 153 (1987) LBP-87-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before Administrative Judge:

John H Frye, lll

In the Matter of Docket No. 40-8027-MLA
(ASLBP No. 85-513-03-ML)

SEQUOYAH FUELS CORPORATION
(Sequoyah UF ¢ to UF, Facllity) March 4, 1987

After considering numerous filings and conducting a 3-day oral hearing, the
Presiding Officer authorizes the issuance of a license amendment permitting the
opcration of a facility to convert depleted uranium hexafluoride to depleted vra-
nium tetrafluoride at the Applicant’s Gore, Oklahoma plant. This authorization
is subject to four conditions: first, in order to ensure that the automatic tcle-
phone emergency notification system will function properly, the Applicant is to
verify that all residences within a 2-mile radius of the facility have telephones
and make provisions acceptable to Staff to notify any that do not; second, the
Applicant is to verify that all telephone numbers listed in its emergency response
plan are accurate at each major exercise of the plan; third, the Applicant is to
maintain the level of staffing outlined in its testimony presented at the hearing
and to promptly report any changes in the duties of those individuals to Staff;
and fourth, Applicant’s President and its General Manager are each to spend at
least one full workday each month at the facility while it is in operation.

DECISION
(Authorizing Operation)

INTRODUCTION

This proceeding began on July 24, 1985, when the Nuclear Regulatory
Commission issued an Order instituting an informal adjudication to consider
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an application filed by Sequoyah Fuels Corporation (SFC), a subsidiary of Kerr-
McGee Corporation. This application requests authority to operate a facility to
convert depleted uranium hexafluoride (UF ) to depleted uranium tetrafluoride
(UF,) (hercinafter referred to as “the facility”). The application takes the form
of a request for an amendment to SFC’s existing license which authorizes it
to produce UF¢ from yellowcake at its Gore, Oklahoma plant. This UFg is
shipped to Department of Energy enrichment facilities for further processing
and eventual use as fuel in nuclear power plants. A byproduct of the enrichment
process is depleted UF.

The depleted UF4 that SFC wishes to produce will be shipped to Aerojet
Heavy Metals Company where it will be further processed for use in penetra-
tor munitions by the Department of the Army. Depleted UF 4 is useful in these
munitions because of its density, No nuclear reaction is involved in this appli-
cation. (See SFC’s October 16, 1985 Response to Petitions at 15-17.)

The Commission acted following receipt of petitions requesting a hearing
on the application from Native Americans for a Clean Environment (NACE),
the Cherokee Nation (Cherokee), and Citizens’ Action for a Safe Environment
(CASE). Pursuant to the Commission’s Order, on August 8, I issued a Memo-
randum and Order that afforded NACE, Cherokee, and CASE an opportunity to
supplement their petitions, invited additional petitions to intervene, and set out
the procedure to be followed in considering the application. Several petitions
were filed in response. Subsequently, the petitions of NACE and Ms. Jesse Deer
in Water, CASE, Mr. Ed Henshaw, the Artkansas Peace Center (APC), the Town
of Gore, the Oklahoma State Department of Health (OSDH), and the National
Water Center (NWC) were granted. The petition of Cherokee was dismissed at
its request. The petitions of Aerojet Heavy Metals Company and the Muskogee
County Client Council were denied. (See unpublished Memoranda and Orders
of September 26 and November 5, 1985.) The acceptable complaints stated
in the petitions and an agenda for a hearing were set out in the November 5
Memorandum and Order. The hearing was scheduled for December 17 and 18,
1985, and subsequently rescheduled for January 7 and 8, 1986. (See unpublished
December 2, 1985 Memorandum and Order.)

On January 4, 1986, an accident occurred at the UFg production plant. A
UF¢ cylinder had been overfilled. In an effort to remove the excess material
from the cylinder, SFC employees reheated it in a steam chest. This caused the
cylinder to rupture, releasing a massive amount of UF¢. One employee died
as a result of exposure to hydrogen fluoride, a hydrolysis product of UF¢, and
scveral others were injured. About 130 individuals who were off site at the time
of the accident were screened for uranium contamination. Much of the plant and
some areas off site were contaminated with fluoride and uranium. (See Staff’s
SER Related to Restart, October 14, 1986, at 1.) The hearing was postponed.
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In the January 7, 1986 Memorandum and Order (unpublished) postponing
the hearing, I requested SFC’s and Staff’s conclusions with regard to the
implications of the accident for the facility and their reports on the circumstances
of the accident. I indicated that intervenors would be afforded an opportunity to
respond following receipt of these reports. The chronology of events following
January 7 is set out below.

March 31 — Staff served NUREG-1179 concerning the circumstances
of the accident.

April 3 — Staff served NUREG-1189 concerning the public health
effects of the accident.

April 11 — The Carlisle Area Residents Association (CARA), a group
composed of individuals residing within 2.5 miles of the plant, was
admitted as a party in the absence of objection.

May 7 — Environmental Action was admitted as a party in the
absence of objection. In a second Memorandum and Order of that date,
intervening parties were afforded 30 days following the last of the reports
on the accident to be filed by SFC or Staff to state additional complaints
based on the implications of the accident, and any party wishing to
request additional procedures was directed to do so by June 4.

May 22 — Ms, Barbara Synar was admitted as a party in the absence
of objection.

June 9 — I wrote counsel for SFC and Staff inquiring when their
reports on the implications of the accident for the facility might be
expected.

June 27 — Memorandum and Order (unpublished) issued scheduling
a prehearing conference and a hearing for August to consider the
matters set down for hearing in the November 5 Memorandum and
Order plus any acceptable complaints based on new information. This
schedule contemplated that an opportunity to file new complaints based
on information contained in the forthcoming reports on the implications
of the accident would be preserved, but that the hearing on matters
already properly raised need not await the completion of that step.

— SFC issued its report on the implications of the accident.

July 3 — I recommended that the Commission adopt formal proce-
dures under Subpart G of Part 2 for the completion of this proceeding.

July 23 — Memorandum and Order (unpublished) issued postponing
the August prehearing and hearing at the request of APC and EA and
in light of the fact that responses from SFC and Staff to the July
3 recommendation precluded a Commission decision on the July 3
recommendation prior to September.

July 25 — Staff issued NUREG-1198, the “Iessons learned” report
emanating from the accident.
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September 4 — Memorandum and Order (unpublished) issued deny-
ing the petition to intervene filed by Citizens in Support of SFC.

October 3 — CLI-86-17, 24 NRC 489, issued rejecting the July 3
recommendation to institute formal procedures.

October 10 — Memorandum and Order (unpublished) issued ruling
on new complaints and revising the topics to be addressed at the hearing.

October 27 — Prehearing conference scheduled for November 20 in
Sallisaw, Oklahoma.

November 14 — Staff issued its report on the implications of the
accident.

November 25 — Prehearing Conference Order issued setting schedule
for the filing of new complaints based on the reports on the implications
of the accident and requests for additional information, and setting
hearing for the week of January 12, 1987.

December 31 — Memorandum and Order (unpublished) issued ruling
on new complaints and requests for information and establishing an
agenda for the hearing.

January 12 through 15, 1987 — Hearing completed as scheduled. All
the intervenors except EA participated in the evidentiary hearing. EA
submitted a closing statement.

PRELIMINARY MATTERS

Deep-Well Injection of Raffinate

In the past, Staff granted a license amendment that permitted deep-well injec-
tion of treated raffinate from the existing plant. APC, NWC, and Mr. Henshaw
expressed concerns with regard 1o this activity in their original complaints. Be-
cause raffinate will not be produced by the facility and because SFC had not
sought permission in its application to dispose of any effluents from the facility
by deep-well injection, I dismissed these concerns in the November 5 Memo-
randum and Order (at 4).

Mr. Henshaw again raised this matter in his complaints filed in the summer of
1986, this time alleging that the Staff’s action in permitting deep-well injection
was contrary to an Initial Decision (LBP-74-7, 7 AEC 113 (1974)) that had
denied Kerr-McGee’s earlier application for this authority. While adhering to my
earlier conclusion that this matter was outside the scope of this proceeding, on
October 10, I called for Staff and SFC to respond to Mr. Henshaw’s allegations
because they raised concerns for the integrity of the proceeding. Specifically,
Mr. Henshaw questioned whether, based on Staff’s prior action in issuing the
amendment permitting deep-well injection, Staff would be permitted to act
independently of any decision issued in this proceeding.
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Staff and SFC responded on November 14 and 20, respectively. This matter
was discussed at the November 20 prehearing conference (see Tr. 11-29) where
it developed that Mr. Henshaw was not satisfied with the Staff’s explanation. In
the absence of any objection, Mr. Henshaw was permitted to reply to the Staff
and SFC ex parte. Dr. Gourd also filed an ex parte reply.

In his reply, Mr. Henshaw takes issue with the Staff’s conclusion that the
application that it granted was sufficiently different from the earlier application
that was denied in LBP-74-7 so as to permit this action. Staff’s response
brings out that, prior to permitting the test of the injection well, Staff was
concerned that it take care not to take any action that might be contrary to the
conclusions reached in LBP-74-7. To this end Staff sought legal advice. That
advice is contained in an October 27, 1982 Memorandum from Robert L. Fonner
to Ralph G. Page, Chief, Uranium Fuel Licensing Branch, which is attached
to Staff’s response. Mr. Fonner correctly concluded that changes in the facts
underlying the application and in national policy permitted the Staff to again
consider the amendment request and that a grant of the amendment would not
be precluded by LBP-74-7. With regard to changes in factual circumstances,
Mr. Fonner points out that the raffinate that Staff permitted to be injected was
treated and thus contained radioactive material more than an order of magnitude
below the NRC's standards for unrestricted release. This contrasts with the
radioactive content of the raffinate that was the subject of LBP-74-7 which
was high enough to be classified as low-level radioactive waste. This change in
circumstances alone is sufficient to dictate that the Staff not only did not violate
the terms of LBP-74-7 in issuing the amendment, but that any refusal of Staff to
have considered the amendment application on the basis of that decision would
have been improper. Consequently, I conclude that the Staff’s issuance of the
amendment was proper and in no way implies that Staff would ignore the terms
and conditions of this decision.

Mr. Henshaw’s quarrel with Staff on this point amounts to a difference of
opinion as to whether the amendment should have been issued. That quarrel
could have been taken up in a hearing on the injection-well amendment appli-
cation. Mr. Henshaw requested such a hearing and subsequently withdrew the
request. No hearing was held. This proceeding may not be used as a vehicle to
take up that quarrel now.

Dr. Gourd’s reply does not address the issue of the implications of the Staff’s
action in granting this amendment for the integrity of the proceeding. Rather, it
raises numerous allegations regarding the deep-well injection matter which are
outside the scope of this proceeding. Consequently, it is referred to Staff for
review and any action that the Staff deems appropriate under 10 C.F.R. §2.206.
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Adequacy of Notice of Hearing

Counsel for CASE has objected to the adequacy of the notice of hearing
given in this proceeding. Counsel maintains that the January 2, 1987 notice was
received on January 8 and constituted inadequate advance notice that the hearing
would be held beginning January 12. Counsel’s position would be entitled to
serious consideration were the January 2 notice the sole notice to her that the
hearing would begin on January 12. It was not.

The schedule for the last filings and rulings in advance of the hearing, as
well as the schedule for the hearing itself, was discussed at the November 20
prehearing conference at which counsel was present. (See Tr. 107-12.) At that
time the hearing was set to begin on January 12. (See Tr. 112.) Further, the
Prehearing Conference Order issued on November 25 stated that “[tThe hearing
will take place the week of January 12, 1987. . ..” The notice that the hearing
would take place that week clearly was adequate.

Requests to Reopen the Record

On January 10, two days before the commencement of the hearing, a small
amount of UF ¢ was released at a cylinder filling station in the existing facility
from a pigtail that was not connected to a cylinder. The spill was contained
within the fill station area, and apparently there were no injuries to plant
personnel. Although this incident was not required to be reported to the NRC,
SFC did report it.

NACE and APC have requested that the record be reopened in light of this
incident. Both allege that this incident was kept secret from the intervenors
and that this alleged concealment adversely reflects on SFC’s competence and
integrity. SFC responded to the NACE request on February 9, pointing out that
SFC had addressed this incident in the testimony of Steven Emerson (Tr. 498-
99, January 13, 1987). NACE and APC are mistaken in their belief that SFC
concealed this incident during the hearing, Moreover, in view of the fact that it
docs not constitute an incident that must be reported under the Commission’s
regulations, no adverse implications for SFC’s competence and integrity could
have been drawn had SFC elected to remain silent. The incident appears 1o be
minor. These requests are denied.

MATTERS ADDRESSED AT HEARING

The following constitutes findings of fact on the issues raised at the hearing.
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Training

This matter was discussed in the October 10 (at 3) and December 31 (at
8) Memoranda and Orders following complaints by EA and Ms. Synar. Their
complaints focussed on the inadequacies of the training program as it existed
before the January 1986 accident. EA relied on Staff’s conclusions concerning
these inadequacies as support for its conclusions.

The training program has been substantially improved since the accident, and
Staff has imposed two license conditions with regard to it. (See SFC Testimony,
Tr. 273 et seq.; Staff’s October 14 SER Related to Restart at 19-21.) At the
hearing, the principal concern voiced was not with the adequacy of the training
program as it was described by the SFC witnesses, but with SFC’s commitment
to maintain the program as described. (See Tr. 295-97, 306-11.) Indeed, given
the apparent laxity that existed prior to the accident, this is a valid concern which
is discussed under the heading Corporate Character and Competence, below.

Contingency Plan

The complaints bearing on this topic were filed by EA (April 10 Petition
at 12-13), CASE (December 12 Filing, {27), and Ms. Synar (June 8 Filing,
1 12). Additionally, at the hearing CARA raised concerns with regard to the
adequacy of the system for notifying members of the public in the event of
an emergency. EA’s complaints focus on the state of contingency planning at
the time of the accident. Therefore they have largely been mooted by the filing
of SFC’s new contingency plan. This new plan, prompted by the weaknesses
disclosed in the old plan during the accident, applies to both the existing UF ¢
production plant as well as the new facility. In the restart SER, Staff concluded
that “the Plan exceeds the requirements of [the Order for Modification of
License], and that the Plan is suitable to alert offsite residents of an imminent or
actual release to unrestricted areas and the proper response to be taken.” (Restart
SER at 33.)

CARA'’s concerns regarding the effectiveness of the notification system will
be investigated by SFC, and appropriate corrective action taken. These concerns
include the audibility of the three sirens designed to alert individuals within
a 2- to 3-mile radius of the plant who are out-of-doors and the reliability
of the automated telephone alerting system designed to alert those within
approximately 2 miles who are indoors. (SFC’s Statement on the Contingency
Plan, ff. Tr. 320, at 3-4.)

CARA is concerned that the siren system may not be audible in all circum-
stances and that the sirens can be confused with train whistles sounded along a
heavily traveled main rail line that passes close by the plant. CARA also reports
that the automated telephone system, which is designed to dial the telephones of

159



nearby residents and deliver a recorded message in the event of an emergency,
sometimes delivers messages that are garbled and incomprehensible. Addition-
ally, CASE raised the possibility that not all residents within the 2-mile radius
have telephones. (See Lammers, Tr. 352-56; CASE, Tr. 361-62.)

SFC is aware of the problems with regard to siren audibility and telephone
reliability and at the hearing undertook to investigate them and to take appropri-
ate corrective action, (See Tr. 324-29,) Additionally, SFC is to verify whether
all of the residences within the 2-mile radius of the plant have telephones and
make provisions acceptable to Staff to notify any that do not.

Ms. Synar and Dr. Gourd question the adequacy of the planning radius
adopted by SFC. SFC testified that analyses by NRC, DOT, and EPA show
that residents within a 1-mile radius of the plant should take protective action
in the event of an accident by taking shelter indoors and closing all outside
ventilation. SFC further testified that residents located at greater distances from
the plant do not require similar protection, but that notification of residents within
a 2-mile radius is advisable and, for certain wind conditions, desirable within a
3-mile radius. (See SFC’s Statement on the Contingency Plan, ff. Tr. 320, at 3.)
During questioning, SFC’s witnesses indicated that their offsite plan was also
predicated on NUREG-1140. (Tr. 340-41.)

Ms. Synar resides about 8 miles from the plant and believes that she should
be included within the notification radius. (See Tr. 330-31.) Dr. Gourd believes
that the notification radius chosen is arbitrary in light of the fact that the plume
resulting from the accident traveled 18 miles. (See Tr. 358-59.) However,
the distances chosen clearly comply with existing regulatory guidance and no
showing has been made that circumstances exist that would dictate that different,
more stringent standards be employed. The fact that the plume resulting from
the accident may have travelled a much greater distance than that chosen for
planning purposes is not in itself reason to require that protective actions be
provided for out to that distance. To justify such planning, it would be necessary
to show that the plume would have adverse effects that require such planning. No
such showing was made.

Three remaining topics must be touched on before leaving this subject
matter. First, APC brought out that, during the January accident it developed that
telephone numbers for the NRC (and presumably other concerned government
agencies) that were listed in the contingency plan were erroneous. (See Tr. 359-
60.) SFC testified that it is required by the contingency plan to conduct one
major exercise per year. (Tr. 328.) During that exercise, SFC should verify that
the telephone numbers listed in its plan are accurate.

Second, EA in its complaint raised the possibility that an accident at the UF ¢
plant could have adverse consequences for the UF 4 plant. SFC points out that
the UF 4 plant can be remotely shut down and that provisions exist to protect
this plant from any plausible event in either facility. (See Statement at 6-7.)
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Third, OSDH asked whether SFC planned to continue to cooperate with
the Sequoyah County Health Department with respect to contingency plan-
ning. SFC’s witness responded affirmatively, stating that the company had en-
joyed excellent support from all of the county agencies and had worked closely
with all of them. Counsel for OSDH later stated that the county health depart-
ment was very interested in working to ensure an effective contingency plan. (See
Tr. 321-22, 364-65.) This kind of cooperation is laudable and is to be strongly
encouraged.

Dust Collection System and Radiological Contamination

CARA (July 15, 1986 Motion at 6, 7-9), EA (April 10, 1986 Petition at
10-11; July 18 Amended Contentions at 3-4), CASE (July 18 Supplemental
Response, {§7, 23, 35; December 12 Response, {5, at 4), NWC (July 18
Statement, first, fifth, and seventeenth complaints; December 12 Response at 7),
and Mr. Henshaw (July 18 Motion at 3) have raised a number of complaints
concerning this topic. CARA, relying on reports concerning the Department of
Energy’s Fernald, Ohio plant, is concerned that a large volume of uranium
dust will be produced with the possibility of widespread contamination in
the area surrounding the plant. EA raises similar concerns and points to past
inspection reports detailing allegedly high concentrations of airborne uranium
in the UF ¢ production plant and SFC’s allegedly inadequate responses to these
incidents. CASE alleges that, because of humidity, the vacuum system for
collecting dust will not function properly.

NWC’s first complaint alleges that there is widespread and pervasive radi-
ological contamination on and near the facility, and its seventeenth complaint
challenges SFC’s monitoring program. Mr. Henshaw and CASE also challenge
the monitoring program. NWC also challenges SFC’s calculation of the filtration
efficiency of the facility’s baghouse because it is based on a reported filtration
efficiency for foundry dust, rather than the material that it will actually en-
counter,

At bottom, these concerns are related to the designed efficiency of the bag-
house installed at the facility and SFC’s commitment to maintain the baghouse
in good working order. SFC’s record with respect to radiological releases from
the UF¢ production plant has been relied on by intervenors as evidence of a
lack of the necessary commitment.

The equipment in question is a pulse-type plenum baghouse manufactured
by the Fuller Company (model number 32-6-2002). SFC believes that it is far
superior to the baghouse at the Department of Energy’s Paducah, Kentucky
plant which provided the model for this facility. The baghouse is the same make
and type as that in use in the UF¢ production plant. The baghouse itself is
a metal housing containing 192 Gore-Tex fabric (12 ounces per square yard,
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polyester-needled, scrim supporting felt) bags, each of which is 5 inches in
diameter and 8 feet long. An exhaust fan draws air through the bags from a
system of ductwork which is connected to ventilation hoods located at potential
points of dust leakage. The filtered air is continuously monitored for uranium
and fluoride. It is then discharged through a stack. (SFC Statement, ff. Tr. 377,
at 1-2; Tr. 417; SFC August 1, 1986 Response at 7-9.)

The bags are supported on wire frames and arranged within the house so that
UF, gathered by the ventilation hoods will be deposited on the outside of the
bags. Periodically, small bursts of compressed air are applied to the inside of the
bags in order to dislodge the UF 4 that has collected on the outside. This falls
into a hopper where it is contained until the opening of a star valve transfers it
to a series of two dust screw conveyors which convey it to the product drum
filling station where it is added to the output of the plant. (/d.; Tr. 378-80, 383.)

From the above, it may be seen that the Fernald plant does not furnish an
appropriate model for comparison. (See SFC Statement, ff. Tr. 377, at 4; Tr. 384-
85.) Moreover, given the facts that the baghouse, although modeled after that in
use at the UF ¢ production plant, incorporates an improved filtration medium and
areduced flow rate (7600 cubic feet per minute (cfm) vs. 20,000 cfm), emissions
should not exceed those experienced at the latter plant and in fact should be
much lower. Because SFC has based its estimate of emissions from the facility’s
baghouse on its experience in filtering UF 4 in the UF ¢ production plant, there
is no need for SFC to calculate performance based on the size of particles that
will be encountered. Finally, SFC has put to rest CASE’s concern that humidity
will prevent the vacuum system from functioning effectively. SFC agrees that
humidity would cause problems were the UF 4 hygroscopic, and points out that
it is not. (See SFC Statement, ff. Tr. 377, at 3-4; August 1 Response at 9-10;
Tr. 390-91.)

CARA posed questions that were put to the SFC witnesses concerning the
length of the nozzle to which each bag is attached (Tr. 403-04, 421), the
method of inspecting the bags, and the maintenance schedule (Tr. 402-03,
417, 421). CARA maintains that it did not receive adequate answers to these
questions. While it is true that the SFC witness was unable to answer these
questions in detail, I am satisfied that the answers given were adequate. These
questions all concern the possibility that a bag may deteriorate and leak. SFC
was unable to furnish the length of the nozzle to which the bags attach, perhaps
because this question was not clearly put. The witness did indicate that access
to the baghouse for maintenance was through inspection ports on the clean side
of the bags, and that the precise maintenance schedule will be worked out based
on operating experience. Small or large tears, which will be detected by the
particulate monitor or DCS respectively, or a graduat deterioration, which will
be revealed by tracking the results of the daily air sample filter analysis, will
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prompt inspection and corrective action. (See SFC Statement, ff, Tr. 377, at 2-3;
Tr. 402-03.)

As noted, Intervenors allege that there is widespread radiological contamina-
tion surrounding the plant, that it resulted from the operation of the UF¢ pro-
duction plant, and that the monitoring system for detecting such contamination
is inadequate. They urge that the application be denied for these reasons. These
allegations are stated in general terms. SFC denies them. The discussion of this
topic begins with a review of the evidence supporting Intervenors’ claims con-
cerning radiological contamination and concludes with an examination of the
monitoring system.

NWC’s first complaint states that there is widespread radiological contami-
nation in the vicinity of the plant. It supports this allegation with general refer-
ences to NUREG-1189 and aerial radiological surveys conducted in 1980 and
1986 which are discussed therein. (See NUREG-1189, “Assessment of the Pub-
lic Health Impact from the Accidental Release of UF¢ at the Sequoyah Fuels
Corporation Facility at Gore, Oklahoma,” Vol. 1, §5.4, at 49; Vol. 2, Ap-
pendix 54.1, at 383.) NWC relies principally on the aerial surveys, asserting
that they show “widespread and pervasive contamination on and near the cur-
rent facility,” (NWC’s Matters of Contention, July 18, at 1; NWC’s Review of
NUREG-1189 dated July 8 and revised July 15 and September 8, 1986, at 4-5;
Tr. 478-79.)

A review of the 1980 and 1986 acrial surveys indicates that the terrestrial
exposure rates off site are less than 50 microrems per hour. Part 20 of the
Commission’s regulations requires that licensees conduct their activities so as
to limit the dose to any individual in an unrestricted area to no more than 0.5
rem, and to make every effort to limit exposures to such individuals to a dose
that is as low as reasonably achievable. (10 C.F.R. §§20.1(c), 20.105(a).) The
1980 survey indicates that the exposure rates reported may be converted to a
dose expressed in millirem per year by multiplying by 8.76. (NUREG-1189,
Vol. 2, at 390.) Thus it is evident that the offsite doses, whether resulting from
SFC’s operations or other sources, are well within regulatory dose limits and
furnish no basis to deny the instant application.

NWC'’s seventeenth complaint has to do with monitoring. Specifically, it takes
issue with SFC’s statement in its October 16, 1985 response to the petitions (at
-33) that historically its releases of radionuclides to the atmosphere have been
within annual limits. NWC asserts that the aerial surveys discussed above suggest
that, if this is true, it is because SFC’s monitors have not worked properly. NWC
repeats this allegation in its December 12 response. NUREG-1189 and the 1980
and 1986 aerial surveys provide no support for NWC’s allegations.

Mr. Henshaw and Dr. Gourd testified concerning monitoring. Mr, Henshaw
(Tr. 431-43) relied on certain inspection reports and correspondence for the
proposition that SFC and NRC Staff lack the competence to perform effec-
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tively. Dr. Gourd (Tr. 444-53) cited certain errors in reporting meteorological
data, asserted that Staff would not rely on such data compiled by the National
Weather Service because it is not controlled by SFC, and stated that, sometime
after 1975, Staff assumed incorrectly that the wind at the site is predominantly
easterly. I have reviewed all these matters. Mr, Henshaw’s conclusion is not
warranted by the facts on which he relies. The matters recited in the inspection
reports and correspondence appear to be relatively minor and, by themselves,
do not question SFC’s or Staff’s competence. Dr. Gourd’s concern about the
errors in reporting meteorological data have been adequately answered by a
Staff inspection report (Docket No. 40-08027/86-08, September 4, 1986, at 8-
10). This report casts doubt on his concern that Staff will not rely on National
Weather Service data; the author took such data into account in dealing with
Dr. Gourd’s concern. A review of the environmental assessment accompanying
this application reveals that the Staff does not assume that the wind at the site
is predominantly easterly.

Ms. Deer in Water (Tr. 423-27) and Dr. Gourd (Tr, 448-49) have raised
concerns about the cancer mortality rate and the adequacy of an Oklahoma State
Department of Health study (“An Assessment of Potential Environmental and
Adverse Health Impacts Resulting from Operation of the Sequoyah Fuels Facility
— Gore, Oklahoma,” November 1985) which was prompted by the concern of
citizens in Sequoyah County. While the OSDH study has recognized limitations
(Study at v-vi), Dr. Gourd and Ms. Deer in Water have not advanced any
reason to reject it. Their position would require not only that I reject the QSDH
study, which appears to be the only scientifically conducted study available, but
that I find that an increased cancer rate exists in Sequoyah County which is
directly attributable to SFC’s operations. Nothing in this record comes close
to justifying such sweeping conclusions. This conclusion in no way belittles
these concerns. Indeed, I note that the OSDH study itself recommends that a
more detailed epidemiological study be conducted (see Recommendation 4 at
45), and that the problem has attracted the attention of the Cherokee Nation
(see testimony of Wilma Mankiller, Principal Chief of the Cherokee Nation,
Tr. 766-A).

Accidents, Malfunctions, and Fire Prevention

These matters were set down for hearing in Memoranda and Orders of
November 5, 1985 (at 15-16, 18), and October 10, 1986 (at 11). They were
addressed in SFC’s testimony (Statement, ff. Tr. 501.) Additionally, despite
the fact that it had been excluded from the hearing because no specific com-
plaints were filed, SFC also addressed the question of the handling of UF
cylinders. Several questions and comments were offered by Intervenors, based
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on this testimony. They do not reveal any controversy with respect to these
matters.

Staffing

This matter was discussed in the Memoranda and Orders of October 10 (at
12) and December 31 (at 5-6). The October 10 Memorandum and Order notes
that CARA, CASE, Ms. Synar, and EA have raised quéstions concerning the
adequacy of staffing, These questions stemmed from an assumption that only
one person would be assigned responsibility to operate the UF 4 facility. SFC’s
clarification of the staffing level contained in its August 1 response (at 5-6) did
not fully answer these questions, and they were set down for hearing.

Prior to the hearing, SFC submitted statements on this issue on November
20 and January 7. At the hearing, Mr. James G. Randolph, President of SFC,
testified that each shift at the facility will be staffed as follows:

1. Shift supervisor — this individual is responsible for the operation
of the UF 4 facility and, in addition, will devote 10% to 20% of his time
to the utilities that serve both plants;

2. Chemical operators — one chemical operator is assigned to the
control room (which is never left unattended during operation of the
facility (Tr. 662)) where his sole duty is to operate the UF 4 plant, one
is assigned to the plant itself to serve as the “eyes and ears” of the
control room operator with whom he is in radio or telephone contact,
and one who works the day shift only and has responsibility for loading
the product in drums at the drum filling station; and

3. 'The yard crew — this crew has responsibility for the unloading of
UF ¢ cylinders and installing them in the autoclaves. They are supervised
by the shift supervisor. When they are required (perhaps 15 minutes per
day) they report to the facility from the UF ¢ production plant.

(See Tr. 556-61.)

The hearing did not disclose any relevant controversies concerning this level
of staffing, However, CARA did express concern that the shift supervisor does
not devote full time to the UF, operation and that the 80% to 90% that he
does devote could diminish. (See Tr. 565-67.) NACE is concerned that this
level of staffing be incorporated into the license as a license condition so that
it may not be changed without Staff approval. (See Tr. 562-65.) SFC did not
object to this. Consequently, the staffing level of the facility as outlined by
Mr. Randolph is to be incorporated as a license condition. Additionally, should
operating experience reveal that the duties of any individual are, as a practical
matter, significantly different than those outlined (e.g., utilities consume more
than 20% of the shift supervisor’s time), this fact is to be promptly brought to
Staff’s attention.
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Personnel Qualifications

This matter was discussed in Memoranda and Orders of November 5, 1985 (at
15), October 10, 1986 (at 12), and December 31, 1986 (at 6-12). It was raised
by NACE, CASE, CARA, EA, Mr. Henshaw, and Dr. Gourd. As the matter
eventually evolved, complaints were accepted to the effect that the minimum
personnel qualifications are not sufficient to assure that the UF 4 facility will be
safely operated. These qualifications are stated in the underlying license and are
applicable to both the UF 4 facility and the UF ¢ production facility. Because of
this, I made it clear that these complaints would not be entertained as challenges
to the requirements applicable to the underlying license. This ruling required
Intervenors to show that the qualifications that were found acceptable for the
UF ¢ production facility were not acceptable for this facility. No such showing
was made. (See December 31 Memorandum and Order at 6-8.)

In the December 31 Memorandum and Order, I denied NACE’s extensive
requests for information concerning the January 4 accident. (/d. at 8-12.) In so
doing, I noted that the Intervenors were “free to argue that SFC, its officers,
and its employees lack the competence to safely operate the UF¢ to UF,
facility.” (Id. at 12.) NACE, Dr. Gourd, and Mr. Henshaw made arguments
to this effect at the hearing., These are discussed below under the heading
“Corporate Character and Competence.”

Paragraph 1.8 of the Application — Exemptions and Special
Authorizations

This paragraph concerns the definition of uncontaminated articles and posting
requirements, It was discussed in the October 10 Memorandum and Order (at 13)
following questions raised by CASE, EA, and Ms. Synar. There, SFC was asked
to indicate the source of the terms of the exception it sought to the definition of
uncontaminated articles and how the exception differed from NRC requirements
and why it did not wish to follow the posting requirements for rooms containing
a specified amount of natural uranium.

In its statement following Tr. 633, SFC has answered these questions. SFC
notes that it does not intend to depart from NRC guidance with respect to these
matters and that it may have misled Intervenors by placing them under § 1.8. It
explained that its definition of uncontaminated articles was merely an alternative
formulation of the regulatory guidance and that it wished to post the entire UF 4
facility because its configuration does not permit the posting of discreet areas
within it as containing more than the specified amount of uranium.

Intervenors asserted at the hearing that no article that might be contaminated
should be released, thus posing a more stringent standard than that contained in
the regulatory guidance. No showing was made that would support this standard.
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Special Process Commitments

The topics raised under this heading, cooling water emergency system, gas
coolers, nitrogen supply, and the meaning of the term *routine confirmation,”
were discussed in the October 10 and December 31 Memoranda and Orders
at 14-15 and 13, respectively. They were raised by CASE and Ms, Synar. The
questions raised were adequately answered by SFC (see Tr. 650-63) and no
relevant controversies were raised.

Seismicity

This topic was raised by APC. SFC was directed to respond to it. (See
November 5 Memorandum and Order at 14.) SFC did so at the hearing (Tr. 668-
78) concluding that the design loading of the building is more than adequate
to cope with any earthquake that reasonably could be expected to occur at the
site. Although APC sought to contradict this testimony (Tr. 679-81) and NACE
offered testimony on the Iocal effects of distant earthquakes (Tr. 681-84), no
reason to doubt SFC's conclusion was advanced.

Need for the Facility

In the November 5 Memorandum and Order (at 17-18), I noted that NACE
and CASE had questioned the need for this facility and, because need is a
matter that must be addressed under the National Environmental Policy Act and
Part 51 of the Commission’s regulations, directed SFC to address this point at
hearing. SFC did so (Tr. 686-93). Although CARA, NWC, APC, NACE, CASE,
Ms. Synar, and Mr. Henshaw all tock issue with SFC’s statement, none of them
controverted SFC’s statement of need. Moreover, their presentations tended to
raise philosophical concerns associated with the end use of the product to be
produced which are not cognizable in this proceeding. I find that SFC has stated
a need for this facility.

Environmental Issues

In their original petitions, Dr. Gourd, NACE, and Mr. Henshaw raised
questions concerning the cumulative environmental impact of the addition of
this facility. These questions were answered in some detail by SFC in its
October 16 response. The November S Memorandum and Order (at 16) afforded
NACE, CASE, and Mr. Henshaw an opportunity to indicate how they quarreled
with SFC’s data. The October 10 Memorandum and Order (at 14) noted that
CASE’s water quality concerns stated in its July response were related and
afforded it a similar opportunity. Further, the latter Order noted that SFC had not
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answered CASE’s question whether any radiation protection, effluent control,
or monitoring requirements had been changed as a result of the January 4
accident. Consequently, SFC was directed to respond to this inquiry at hearing.

At the hearing, CASE presented the testimony of Dr. Jim Maxie, a Tulsa
dentist, on the hazards of fluoride (Tr. 766 et seq.). It also offered testimony
to the effect that SFC should be required to comply with state law (Tr. 788-
97). Except to the extent that it alluded to CASE’s position that the liquid
effluent from the SFC facility should be monitored prior to being diluted, this
testimony did not focus any of the issues set down for hearing. The testimony
with regard to the dilution of liquid effluent is not persuasive.

Mr. Henshaw’s and APC’s testimony (Tr. 797-825 and 826-29, respectively)
addressed the environmental data identified in the November 10 Memorandum
and Order but supplied no substantial reason to question that data, the monitoring
program, or to quarrel with Staff’s conclusion that an environmental impact
statement is not necessary.

NACE offered the testimony of Wilma Mankiller, Principal Chief of the
Cherokee Nation of Oklahoma, in support of its position that the Nation should
have been consulted and invited to participate in the scoping process preliminary
to the preparation of an environmental impact statement (Tr, 753-58). NACE re-
lies on §302 of the Safe Drinking Water Act Amendments of 1986 and 10
C.F.R. §51.28 for its position. The Safe Drinking Water Act does not appear
to be applicable to this proceeding, and, under 10 CF.R. §51.30, it was not
necessary for Staff to engage in a scoping process prior to preparation of an
environmental assessment. No showing having been made that an environmental
impact statement, rather than an environmental assessment, should have been
prepared in connection with this application, NACE’s argument must be re-
jected. Moreover, as noted in the Introduction to this Decision, the Cherokee
Nation initially petitioned to intervene and subsequently withdrew that peti-
tion. Thus it affirmatively chose not to participate in the process afforded by the
Commission with respect to this application.

Corporate Character and Competence

This topic has pervaded this proceeding. Some Intervenors have questioned
SFC’s veracity from time to time, a practice that has elicited strong objections
from its counsel. Further, they have questioned its character and sought to
support their position with references to the Silkwood litigation, the so-called
Phillips Report, violations of the NPDES discharge permit, alleged failure on
the part of SFC’s parent to dispose of mill tailings at certain of its sites, and
SFC’s attitude toward the application. (See NACE's September 1985 Petition
and December 1986 Response.)
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There is no basis in this record to question the veracity of SFC. Nor do the
other matters that Intervenors cite furnish a basis to conclude that SFC lacks
the necessary character to be an NRC licensee. Further, SFC’s witnesses at the
hearing were forthright in their approach to the issues and questions raised, and
illustrated sincerity in their undertaking to run a safe facility. However, this
inquiry may not end with these conclusions.

Throughout the hearing many Intervenors reiterated their concern that SFC
may become lax in its operation of this facility, thus defeating any safety
margins that exist as a result of its careful design. They sought to support
their position with references to inspection reports made by the Staff and
other documents. Staff’s various reports and enforcement actions following
the January 4 accident clearly support Intervenors’ concern. They illustrate a
complacency that apparently was responsible for that accident.

SFC has clearly met the regulatory requirements and is entitled to the license
it seeks. The fact that its complacency may have led to the accident does not
alter that conclusion. However, it does argue for a license condition designed
to guard against a repetition. Consequently, I have concluded that SFC’s license
to operate the UF¢ to UF 4 facility should be conditioned to require that its
President and its General Manager, who are not located on site, each spend at
least one full work day each month at that facility while it is in operation. This
condition should help to ensure that the top managers are aware of any tendency
toward laxity.

MATTERS ADDRESSED IN WRITING

In the course of this proceeding, a number of acceptable complaints were
raised which did not require oral presentations and consequently were considered
and decided on written submissions. These are identified below together with
references to the memoranda and orders that constitute findings of fact thereon.

Criticality Accidents and Accidental Mixing of the Two Product
Streams — November 5 at 7-8.

Authorized Signatures — November 5 at 8-9.

Decommissioning Costs — November 5, October 10, and December
31 at 9, 17-20, and 13, respectively.

Transportation — November 5, October 10, and December 31 at 9-
10, 20, and 14, respectively.

Applicability of 10 C.FR. §40.34 —— November 5 at 10.

Use and Disposition of Cooling Water — November 5 and October
10 at 11 and 21, respectively.

Site Suitability — November 5 at 11-12,

Duration of the Amendment — Qctober 10 at 16.
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Definition of Depleted Uranium — October 10 at 17.

Changes in Procedures, Facilities, and Equipment — Qctober 10 at
20-21.

Introduction of Oxygen into the Reduction Process — QOctober 10 at
21.

Relationship of the Two Plants — October 10 at 22.

SUMMARY OF SFC’S COMMITMENT AND
LICENSE CONDITIONS

SFC’s Commitment

At the hearing, SFC committed itself to investigate problems of siren audibil-
ity and the reliability of the automated telephone system and to take appropriate
corrective action.

License Conditions

The following conditions are imposed on the license amendment authorized
by this Decision:

1. Within 1 month following issuance of the license amendment, SFC is
to ascertain whether all residences within a 2-mile radius of the facility have
telephones and make provisions acceptable to Staff to notify any that do not;

2. SFC is to verify that all telephone numbers listed in its emergency
response plan are accurate at each major exercise of the plan;

3. SFC is to maintain the level of staffing outlined at Tr. 556-61 unless
a change is authorized by Staff, and SFC is to promptly report to Staff any
significant changes in the duties as described on those transcript pages; and

4, SFC’s President and its General Manager each are to spend at least one
full workday each month at the UF 4 production facility while it is in operation.

CONCLUSIONS OF LAW

In accord with the findings of fact entered on the admitted complaints and
subject to the license conditions set out above, I conclude as follows:

1. SFC is qualified to use the source material for the purpose requested in
such manner as to protect health and minimize danger to life or property; and

2. SFC’s equipment, facilities, and procedures are adequate to protect health
and minimize danger to life or property; and

3. The issuance of the license amendment will not be inimical to the
common defense and security or to the health and safety of the public; and
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4. The NRC Staff’s environmental assessment is adequate and its finding
of “no significant impact” appropriate.

ORDER

In accord with this Decision and with his findings on matters not encompassed
by this Decision, the Director of Nuclear Material Safety and Safeguards
is authorized to issue a license amendment to License Number SUB-1010
authorizing SFC to operate a facility to convert depleted uranium hexafluoride
to depleted uranium tetrafluoride at its Gore, Oklahoma site.

In accord with the Commission’s July 24, 1985 Order, this Decision shall
constitute the final action of the Nuclear Regulatory Commission 30 days after
its date unless the Commission, on its own motion, undertakes a review of it. No
petition for review will be entertained by the Commission of this Decision.

John H Frye, III
ADMINISTRATIVE JUDGE

Bethesda, Maryland

APPENDIX

QUESTIONS SUBMITTED BY INTERVENORS AT THE
HEARING THAT WERE NOT ASKED
Ed Henshaw Questions

Is the DUF 4 radioactive or is it depleted of radiation as stated by a plant
manager?

Did the former plant manager meet the minimum license requirements?
What type of trash incinerator is used at the facility?
Will floor sweep and other contaminated trash be burned at SFC?

Could the NRC licensed burial ground be a licensed burial ground at this
facility?

Why was the commitment by General Randolph to the Congress of the U.S. to
install autoclaves in the existing UF¢ Facility not fulfilled? See page 211 of
Review of Hazardous Chemical Regulation at Nuclear Facilities by the Nuclear
Regulatory Commission and Other Federal Agencies, March 14, 1986 Hearing
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before a subcommittee of the Committee on Government Operations, House of
Representatives.

Barbara Synar Questions

How much fire protection are we assured of? Since Gore is rated as a-9 in
fire protection? '

Is K.M. still putting out and applying radioactive material on 270 acre plot
and 160 acre plot at facility?

Where will the radioactive waste be put in the UF 4 plant?
Do you write your job descriptions to fit plant needs?

How do you determine for area superintendent with high school diploma we
will be assured the safety?

Memorandum & Order Dec. 31, 1986:
3 shifts a day, S days per week
Area Manager
Superintendent — 3 shift
7 chemical operators

Nov. 15, 1986 — NRC:
3 shift — 7 days area manager, 1 shift chemical operator, located in
DuF to duty facility under shift supervisor. Additional shift operators
shall assist.

Is this from UF 4? Is it seven or 5 days? Is this pertaining also to UF¢? UF,
was to be separate from UF¢ — is this correct?

Why is revision stating 7 day work week and we are told a 5 day work week?

CASE Questions

In the 10/85 Oklahoma State Health Dept. Assessment, did OSDH include,
for purposes of reaching its conclusion of no adverse impact, the heavy metals
loading problem on the treated raffinate disposal lands?

Please state the total number of new jobs created by the UF 4 facility which
would result in new employees being hired?

What is SFC’s objection to the release standard proposed by CASE?
What is SFC’s objection to posting each radioactive material area?

How will reheated UF 4 cylinders be cooled?
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Does SFC agree that if the Sequoyah Facility or UF 4 facility were to be
closed for maintenance or other reasons, does (SFC, KM) agree to close the
other facility if remaining open constituted a risk of any sort?

Personnel Questions of CASE

Was UF, proposed startup manager, Billie J. Buntz, plant manager at the
Cushing facility when it exploded?

Was UF 4 proposed startup manager, Billie J. Buntz, engineering manager at
Cimmaron Uranium/Plutonium Plants on November 14, 1974?

CARA Questions

What type of schedule and how often will the bag filters on the dust collector
be inspected visually?

Does the health physics manager have a scientific degree or formal education
in that field? Are there any special qualifications not reflected on in SFC’s
responses to intervenors?

The DOE facilities that were closed, you stated they were outdated facilities,
were they also contaminated by long years of manufacture? Fernald, Ohio is
one case in point.

NWC Questions

Since this procedure is to license this UF, plant, how is it they’ve already
gone ahead and hired/trained employees for their new positions?

Please clarify how and why you found my request for “Materials Unaccounted
For” reports?

NACE Questions
Will anything we say here today make a difference?
Is there presently an UF, facility in operation? If so, where?
Who paid for the UF, facility?

SFC will provide follow up medical assistance (page 4). Why was it that
KM ended up with all the hospital records of people treated for the January 4th
accident without their signature?
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The EPA rules state that Indian tribes must be treated as “states™ when citing
facilities within their boundaries — have you consulted with the Cherokee Tribal
Government on this facility?

APC Questions
What is the “know” safe level of exposure to radiation?

Is there any other committee or agency set up besides SFC and NRC to
determine levels of toxic wastes disposed by SFC upon the land, air, water of
the local environment? Testing study without vested economic interest to SFC.

Are we at the brink of conventional warfare with a Warsau Pact nation?

Why is part of the supervisory staff to shuttle between the plants if we are
supposed to consider the proposed plant a separate facility?

Re: “permit rapid mitigation of small releases” in paragraphs a. — as this
goes to the atmosphere, what is the safe level of exposure. Can the panel name
one and verify it?

Why did SFC after the accident announce to the public there had been a
“toxic chemical accident” and make no reference to the fact that it was also a
nuclear accident?

The five offsite air monitors did not detect the toxic cloud of January 4, even
though Monitor I was in the path of the ptume.

What provisions exist for regularly checking these monitors now?

Why did NRC in a past accident report say only 7 of approx. 100 people
had low-level uranium exposure when NUREG-1189 shows 58% had excessive
levels of uranium in their urine, and of these 70% has urinary uranium levels
above the SFC permissible level for workers?

Why was there no emergency warning system for the community before the
accident?
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Cite as 25 NRC 175 (1987) LBP-87-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
Before Administrative Judge:

Charles Bechhoefer

In the Matter of Docket No. 30-19378-ML
(ASLBP No. 87-548-01-SC)

MICHAEL F. DIMUN, M.D.
(Byproduct Materlals License
No. 37-13604-02) March 10, 1987

In a proceeding involving an Order to Show Cause why a license should not
be revoked for nonpayment of a fee due the government, the Presiding Officer
dismisses the Licensee’s hearing request as moot and terminates the proceeding,
where the Licensee pays the amounts due the government.

MEMORANDUM AND ORDER

(Dismissing Proceeding as Moot)

The Licensee is the holder of Byproduct Materials License 37-13604-02. On
April 18, 1986, the Nuclear Regulatory Commission billed the Licensee for
an inspection fee of $480. A second notice of payment due was sent to the
Licensee on June 5, 1986. The Licensee responded by letter dated June 24,
1986, protesting the amount of the fee. A final notice of payment due was sent
to the Licensee on July 3, 1986. On July 17, 1986, the Commission responded
to the Licensee’s letter of June 24, 1986.

Lacking payment, the Commission on September 29, 1986, issued an Order
to Show Cause, ordering the Licensee to show cause why License 37-13604-02
should not be revoked permanently and permitting him to request a hearing. By
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letter dated October 24, 1986, the Licensee requested a hearing. On March 2,
1987, the undersigned was designated as Presiding Officer for this proceeding
(52 Fed. Reg. 7049 (Mar. 6, 1987)).

By letter dated March 6, 1987 (confirming a telephone notification of March
5, 1987), the NRC Staff advised that the Licensee had paid the inspection fee,
together with penalty and interest due the government. As the Licensee had
previously been advised, such payment would result in withdrawal of the Show
Cause Order and termination of the proceeding. Since the NRC Staff no longer
seeks to pursue the Show Cause Order, the hearing request is hereby dismissed
as moot, and the proceeding is terminated.

IT IS SO ORDERED.

PRESIDING OFFICER

Charles Bechhoefer
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 10th day of March 1987.
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Cite as 25 NRC 177 (1987) LBP-87-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Emmeth A. Luebke
Jerry Harbour

In the Matter of Docket Nos. 50-443-OL-1
50-444-OL-1

(ASLBP No. 82-471-02-OL)

(Onsite Emergency Planning

and Safety Issues)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1
and 2) March 25, 1987

The Licensing Board authorizes issuance of a license to operate Seabrook
Station, Unit 1, up to 5% of rated power. It resolves the three onsite emer-
gency planning and safety contentions relating to (a) Applicants’ emergency
classification and action level scheme, (b) electrical equipment environmental
qualification time duration, and (c) Applicants’ safety parameter display sys-
tem. It authorizes the issuance of this low-power license provided that, prior
to the issuance thereof, Applicants have satisfied one condition imposed with
respect to contention (b). With respect to contention (c), the Board orders that,
if a full-power operating license is ultimately authorized by the other Licens-
ing Board which is considering offsite emergency planning issues, prior to the
issuance thereof, Applicants must have satisfied three conditions.
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NUREG-0737: SAFETY PARAMETER DISPLAY SYSTEM

NUREG-0737, Supplement 1, does not require implementation of require-
ments for the safety parameter display system prior to initial criticality. How-
ever, to protect the public health and safety, implementation of certain SPDS
requirements must be effected prior to operation at power levels above 5% of
rated power.

TECHNICAL ISSUES DISCUSSED

Emergency Classification and Action Level Scheme;
Electrical Equipment Environmental Qualification; and
Safety Parameter Display System.

APPEARANCES

Robert A. Backus, Esq., Backus, Meyer & Solomon, Manchester, New
Hampshire, for Intervenor Seacoast Anti-Pollution League.

Diane Curran, Esq., Harmon & Weiss, Washington, D.C., for Intervenor New
England Coalition on Nuclear Pollution.

Carol Sneider, Esq., Office of the Attorney General, Boston, Massachusetts,
for the interested Commonwealth of Massachusetts.

George D. Bisbee, Esq., Office of the Attorney General, Concord, New
Hampshire, for the interested State of New Hampshire.

Thomas G. Dignan, Jr., Esq.,, and RK. Gad, III, Esq., Ropes and Gray,
Boston, Massachusetts for Applicants, the Public Service Company of
New Hampshire, et al.

Robert G. Perlis, Esq., and Sherwin E. Turk, Esq., Office of the General

Counsel, Washington, D.C., for the U.S. Nuclear Regulatory Commis-
sion Staff.
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PARTIAL INITIAL DECISION
(Operating License)

Opinion
I. INTRODUCTION

A. Background

On July 9, 1973, the Public Service Company of New Hampshire, et
al. (Applicants) had filed with the then U.S. Atomic Energy Commission an
application for licenses to construct Seabrook Station, Units 1 and 2. Each of
the units is a Westinghouse pressurized water reactor and each is designed to
operate at a thermal power of 3411 megawatts. The site of the nuclear generating
facility is located on the western side of Hampton Harbor, in the township
of Seabrook, Rockingham County, New Hampshire, and is approximately 11
miles south of Portsmouth, New Hampshire, and 40 miles north of Boston,
Massachusetts. After a public hearing before an Atomic Safety and Licensing
Board, the construction permits were issued on July 7, 1976.

‘The application for operating licenses was docketed by the Nuclear Regula-
tory Commission on October 5, 1981. Notice of the opportunity for requesting a
public hearing was published in the Federal Register on October 19, 1981. (46
Fed. Reg. 51,330.) On November 30, 1981, an Atomic Safety and Licensing
Board was constituted and the following Administrative Judges were appointed:
Helen Hoyt, Chairperson; Emmeth Luebke; and Oscar Paris. On August 25,
1982, the Licensing Board was reconstituted with Administrative Judge Jerry
Harbour being appointed to serve in lieu of Administrative Judge Paris.

Ultimately, pursuant to 10 C.F.R. §2.714(a), the Licensing Board admitted
various individuals and organizations as intervening parties (Intervenors), and,
pursuant to 10 CF.R. §2.715(c), it permitted representatives of various inter-
ested States and municipalities to participate in the proceedings. Amongst those
admitted as intervening parties were New England Coalition on Nuclear Pol-
Iution (NECNP) and Seacoast Anti-Pollution League (SAPL). Amongst those
permitted to participate as representatives of interested States or municipalities
were the Attorney General of the State of New Hampshire (NH) and the At-
torney General of the Commonwealth of Massachusetts (Mass.).

During a hearing held in August 1983, the then-presiding (Hoyt) Board heard
the Applicants’ and the Staff’s evidence upon three onsite emergency planning
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and safety issues.! That Board also heard evidence presented by Applicants, the
Staff, and Mass. on an offsite emergency planning issue.2 After the closing of the
record, the Applicants, the NRC Staff, and NECNP filed proposed findings and
conclusions of law with respect to NECNP 1.B.2 and with respect to NECNP
1I1.1 and NH 20. NH filed submissions only with respect to NH 20. Applicants,
the NRC Staff, Mass., SAPL, and NECNP filed proposed findings of fact and
conclusions of law with respect to NECNP II1.12-I11.13. On November 23, 1983,
Applicants filed a reply to the various proposed findings.

The Hoyt Board did not issue a partial initial decision with respect to the con-
tentions referred to above. On September 9, 1985, the Board was reconstituted
and this Board (the Wolfe Board), consisting of Administrative Judges Sheldon
Wolfe, Chairman, Emmeth Luebke, and Jerry Harbour, was appointed to pre-
side over all onsite safety and emergency planning issues. (50 Fed. Reg. 37,608.)
The Hoyt Board retained jurisdiction over all offsite emergency planning issues.’
In an Order issued on November 4, 1985 (unpublished), this Board stated as
follows:

We have reviewed the record and have concluded that the record needs to be reopened
for the limited purpose of supplementation. It is not our intention, and we will not permit
the retrying of issues heard before the closing of the record on August 23, 1983, After a
prehearing conference, and after discovery, if any, a supplementary hearing will be ordered
to take evidence on the above-identified matters pertaining to Contentions NECNP 1.B.2,
NECNP IIL.1 and NH 20, which involve significant health and safety issues, and which were
not previously ripe for hearing.

Footnote 2 stated that, if NH Contention 10 (Detailed Control Room Design
Review) was not informally resolved, evidence would be taken on that contention
as well during the supplementary hearing.

In a Memorandum and Order of July 21, 1986, LBP-86-22, 24 NRC 103, the
Board granted NH’s motion to withdraw its Contention 10, but, because SAPL

I NECNP Contention LB.2 asserted that Applicants had not satisfied the requirements of GDC 4 that all equipment
important to safety be environmentally qualified because Applicants had failed to specify the time duration over
which the equipment was qualified.

Similar Contentions NECNP III.1 and NH 20 asserted, in substance, that the emergency plans did not contain
an adequate emergency classification scheme as required by 10 C.F.R. § 50.47 and Appendix E, and by NUREG-
0654,

2 As reworded by the Board, NECNP NI.12-TIL.13 reads as follows:

r iom Time Esti

The evacuation time estimates provided by the Applicants in Appendix C of the Radiological Emergency
Plan are deficient in failing to include an estimate of: (1) the times for evacuation during adverse weather
conditions developing on a busy summer weekend; and (2) the times for simultancous evacuation of beach
arcas lying NE to SSE of the Seabrook site.

3Subsequea'nly. on March 25, 1986, Judge Hoyt ruled that that Board had jurisdiction over the evacuation time
estimate contention in its entirety, both as to the prior litigation and as to any further litigation on that issue
before that Board. In a Memorandum and Order of August 14, 1986 (unpublished), this Board ruled that NECNP
Contention JII.12-I11.13 did not present an onsite emergency planning issue.
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had preserved its rights as a joint intervenor with respect to that contention, it
converted NH 10 to and replaced it with SAPL Supplemental Contention 6.

In a motion that had been filed on June 17, 1986, Applicants requested,
inter alia, that the Board’s Partial Initial Decision when issued should authorize
issuance of an operating license for operation not in excess of 5% of rated
power. The Memorandum and Order of July 25, 1986, LBP-86-24, 24 NRC 132,
reflected that, after considering the evidence presented during the supplementary
hearing, the Board would decide in its Partial Initial Decision whether or not to
authorize issuance of an operating license for operation of Seabrook Unit 1 up
to and including 5% of rated power.

On September 15, 1986, the Board partially granted Applicants’ motion for
summary disposition of SAPL Supplemental Contention 6. (LBP-86-30, 24 NRC
437.)

The reopened hearing began on September 29, and proceeded on September
30, October 1, and October 3, 1986. The same parties and interested States,
which had attended and participated in the 1983 hearing, also attended and
participated in the 1986 reopened hearing. Proposed findings of fact, conclusions
of law, proposed forms of decision, and briefs were filed on the following dates:
Applicants — October 30; SAPL — November 7; NECNP — November 12;
Mass. — November 12; NRC Staff — November 26, 1986.5 Applicants filed a
reply on December 1, 1986.

On November 25, 1986, Applicants advised that Unit 2 had been officially
cancelled.

B. Content of the Opinion and Findings

Part II of this Opinion discusses and resolves the contentions. Part III reflects
our conclusions. The Board’s underlying Findings of Fact and Conclusions of
Law are appended and incorporated by reference. An Order is also appended.

It should be noted that all of the proposed findings of fact and conclusions
of Jaw submitted by the parties that are not incorporated directly or inferentially
in this Partial Initial Decision are rejected as unsupported in law or fact or as
unnecessary to the rendering of this Partial Initial Decision.

4 Limited appeanance statements were received during the initial August 1983 hearing and during the reopened
1986 hearing.

5NH did not file these submissions, NECNP's submissions were limited to addressing NECNP Contention
1.B.2. Mass.’s and SAPL’s submissions were limited to addressing SAPL Supplemental Contention 6. Only the
Applicants® and the Staff’s submissions addressed all of the onsite safety and emergency planning contentions.
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II. CONTENTIONS®

A. Contentions NECNP III.1 and NH-20 — Classification Scheme and
Emergency Action Levels (Fdgs. 1-13)

In substance these contentions assert that, contrary to the requirements of 10
C.F.R. §50.47 and Part 50, Appendix E, and of NUREG-0654, the emergency
plan does not contain an adequate emergency classification and action level
scheme. It should be noted that, pursuant to a stipulation, the written direct
testimonies of the Applicants’ and the Staff’s witnesses were admitted into
evidence and incorporated into the 1986 record as if read. There was no cross-
examination, and only the Applicants and the Staff filed proposed findings of
fact, conclusions of law, and briefs with respect to these contentions. Thus,
although these two contentions are no longer controverted issues, we decided to
prepare factual findings and to set forth our conclusion.®

At the time of the 1983 hearings, the Applicants® emergency classification and
action level scheme was not complete. In light of the supplementary evidence
presented during the course of the 1986 hearing, we conclude that Applicants’
emergency classification and action level scheme fully satisfies the requirements
of § 50.47 and Appendix E of Part 50 and meets the guidance criteria of NUREG-
0654,

B. SAPL Supplemental Contention 6 — Compliance of the Seabrook
Safety Parameter Display System (SPDS) with NUREG-0737,
Item 1.D.2 (Fdgs. 14-47)

The central issue of this contention is whether there is reasonable assurance
that the health and safety of the population in the immediate vicinity of the
plant will be protected if corrections to deficiencies in the Seabrook SPDS
are deferred until the first refueling outage. Requirements for the SPDS are
set forth in NUREG-0737, Supplement 1,” a Commission-approved document
providing certain post-TMI requirements and guidance to be implemented both
by applicants for, and holders of, operating licenses for power reactors, in order
to upgrade emergency response capability and facilities.

With respect to litigation of TMI-2 issues in operating license proceedings,
the Commission specifically endorsed NUREG-0737 requirements as being
necessary for responding to the accident at TMI-2, and categorized the NUREG-

6 These contentions constitute the only remaining issues in controversy with respect to onsite safety and emergency
planning matters.
“Requirements for Emergency Response Capability (Generic Letter No. 82-33),” transmitted to licensees and
applicants by letter dated December 17, 1982.
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0737 requirements, like those in NUREG-0694,® as falling into two categories
in terms of their relationship to existing regulations:

(1) Those that interpret, refine or quantify the general language of existing regulations,
and

(2) Those that supplement the existing regulations by imposing requirements in addition
to specific ones already contained therein.

(Statement of Policy; Further Commission Guidance for Power Reactor Operat-
ing Licenses, 45 Fed. Reg. 85,236, 85,238 (Dec. 24, 1980).) The requirements
for implementing the SPDS fall into the second category.

The implementation schedule of TMI Action Plan requirements for applicants
for an operating license was given in Enclosure 2 of NUREG-0737 (at 2-3 to
2-11). Depending upon safety significance and the immediacy of the need for
corrective actions, the schedule required implementation of different items at
various times, such as prior to fuel load, prior to initial criticality, prior to
full power, by some fixed date, or for some requirements, by a schedule to be
determined. The implementation date for the SPDS requirements fell into the
last category. While Supplement 1 to NUREG-0737 indicated that schedules
therein superseded previous schedules, the schedule for implementation of the
SPDS remained unfixed and to be set by agreement between the Applicants
and Staff. The Board notes that the SPDS was never included among those
requirements whose implementation was required prior to fuel load or prior to
initial criticality.

While Supplement 1 to NUREG-0737 permits implementation of SPDS
requirements by a schedule agreed upon between the NRC Staff and Applicants,
it also stresses prompt implementation as an important contribution to plant
safety. NUREG-0737, Supplement 1, does not require implementation prior to
initial criticality, and no evidence was adduced to indicate that it must be.

The principal function of the SPDS is to aid control room operators during
abnormal and emergency conditions in determining safety status of the plant and
in assessing abnormal conditions that may require corrective actions to avoid a
degraded core.

The Seabrook Station SPDS is not in full compliance with the requirements
(and guidance) provided in NUREG-0737, Supplement 1, because of certain
deficiencies of disparate severity found by the NRC Staff in its review of the
operating license application. (See Fdg. 27, infra.) The severity of deficiencies
ranges from those in “guidance” items, i.e., methods of achieving particular
functions or operations (deficiencies 5, 8, and 9), to absence of minimum or

8 “TMI-Related Requirements for New Opersting Licenses,” June 1980. Specific requirements for an SPDS were
not included in NUREG-0694 but were included as Item 1D.2 in NUREG-0737 which superseded it.
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critical plant variables specifically required by NUREG-0737, Supplement 1, as
part of the SPDS displays, e.g., absence of displays for residual heat removal
(RHR) flow and containment hydrogen concentration variables (deficiency 2).

One SPDS deficiency (No. 7), which had been fully resolved before the hear-
ing, involved proper isolation of nonsafety-grade circuits of the SPDS from the
Class IE systems to protect the safety systems from possible interference. Ex-
istence of this deficiency, which is controlled by requirements for safe intercon-
nection of safety- and nonsafety-related systems as well as by SPDS require-
ments, was one of the main reasons that impelled this Board on September 15,
1986, to order adjudication of the status of the SPDS. LBP-86-30, supra, 24
NRC at 446-47. Evidence of the resolution of this item received at the hearing
was uncontroverted, and the resolution is described in Appendix 8-A of Supple-
ment 6 of the SER.

This Board has not attempted to make any independent evaluation of the rel-
ative safety significance of individual deficiencies; indeed, the record would not
completely support such an evaluation. Instead, we have relied upon NUREG-
0737 which sets forth certain requirements for the SPDS and describes some
of the critical safety function requirements as “minimum information to be pro-
vided,” for which the Staff has identified a minimum set of twenty plant param-
eters that it believes to be sufficient to provide plant operators with information
about the critical safety functions. The general standard for resolutions that we
have applied is that each of these specific SPDS requirements shall be met, or
that equivalent alternative means for the control room operating personnel at
the prime SPDS station to obtain the information, shall be implemented prior
to operation at levels exceeding 5% of rated power (except for deficiency 11
discussed below). We have determined that three of the deficiencies (Nos. 5, 8,
and 9) have been largely resolved between the Staff and Applicants as to how
best to achieve certain functions or operations. Indeed NUREG-0737 merely
provides guidance and does not mandate how to achieve these ends. Similarly,
we could find no clear requirement in NUREG-0737 for SPDS availability cal-
culations (deficiency 10). We, nevertheless, present our findings with respect to
the deficiencies 5, 8, 9, and 10, infra.

With regard to deficiency 11, the tests that must be conducted to determine
SPDS computer response time are required by NUREG-0737, but meaningful
tests or statistics from computer response times must await plant operations
at power levels when significant total loads are placed on the main plant
computer. In the interim, public health and safety will not be adversely affected
by the unknown system response time under heavy computer loading because
the SPDS will be functional and available, and operating personnel are required
to verify any SPDS indications prior to taking any actions on them. Applicants
have made the commitment that, prior to restart following the first refueling
outage, load tests shall have been conducted to determine response times for
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SPDS indications, sufficient to evaluate SPDS priority requirements on the main
plant computer.

With respect to two of the minimum plant variables identified by the Staff
as essential to the provision of information on critical safety functions as
required by NUREG-0737, Supplement 1, viz., residual heat removal (RHR)
flow and containment hydrogen concentration variables (deficiency 2), we find
that Applicants have not met their burden of showing that public health and
safety will be protected if addition of these variables is deferred until restart
following the first refucling outage. Accordingly, we impose a condition on the
operating license to require addition of these indications to the continuous SPDS
displays prior to operation above 5% of rated power.

The requirements addressed in deficiencies 3 (readability of the containment
isolation display) and 4 (location of monitors that display steam-line radiation
and vent-stack radiation parameters) constitute three other minimum plant pa-
rameters identified as essential to the provision of critical safety function vari-
ables. The Applicants aver that improvements, already made to the arrangement
of lights that indicate containment isolation valve status, provide to the oper-
ator at the prime SPDS location the information on containment isolation that
is required by NUREG-0737, Supplement 1. With regard to the location of the
two essential radiation monitors, Applicants have committed to establish a ra-
diological control screen on the SPDS prior to plant operation above 5% of
rated power. While this screen will require a selection button to call up the
radiation monitors, the same information is displayed an arm’s length behind
the SPDS station on the Radiation Data Management System (RDMS) displays,
which have auditory alarms that sound if radiation levels exceed a designated
set point. We find that the nearby auditory alarms adequately compensate for the
lack of continuous display of the radiological control screen on the SPDS. Thus
we find that the corrections already made and the commitment to implement
corrections described by the Applicants, when verified by the Staff, will provide
reasonable assurance with respect to these three SPDS essential requirements
that the health and safety of the public will be protected during operations
above 5% of rated power. We impose a condition on the operating license that
the radiological control screen on the SPDS be implemented, as committed to,
prior to operation at power levels above 5%. We consider Staff verification of
these corrections, and others described below, to be ministerial tasks.

Applicants have committed to correction of another deficiency (No. 1), the
lack of continuous display of SPDS variables, as required by NUREG-0737
Supplement 1. Two alternative approaches to meeting this requirement were
described by the Applicants. (See Fdg. 30, infra.) We find, and so condition the
license, that either alternative, if implemented prior to operation above 5% of
rated power, and subject to Staff verification, will provide reasonable assurance

186



that the requirement that the SPDS display be continuous will be met and that
public health and safety will be protected. Also see deficiency 4, supra.

Two SPDS displays, the subcriticality and core cooling status trees, had been
found to be capable of providing erroneous indications of the status of these
critical safety functions at normal operating power levels. The Applicants have
corrected this deficiency (No. 6) so that the status trees will function properly
at all power levels or requisite operational modes. Subject to verification of the
corrections by the Staff, we find that this deficiency is resolved.

We are imposing license conditions with respect to three of the SPDS
deficiencies (Nos. 1, 2, and 4) cited by the Staff in SSER-6 that must be
corrected prior to plant operation above 5% of rated power. With regard to
the other cited deficiencies we find that Applicants have demonstrated that any
needed correction of certain of them may be deferred until the first refueling
outage without adverse impact on public health and safety, and that the remainder
already have been corrected in a manner that we find will protect public health
and safety. Our findings on these corrections already made by Applicants is
contingent upon verification by the Staff.

C. Electrical Equipment Environmental Qualification Time
Duration (Fdgs. 48-90)

As set forth in our Findings of Fact, infra, assisted by its contractor, the
NRC Staff made a preaudit review of the Seabrook Environmental Qualification
program. Approximately 112 equipment qualification files (EQFs) were exam-
ined. The contractor’s report, showing many deficiencies, was sent to the Staff
in a memorandum dated February 21, 1986. The Staff’s reviewer had received
a copy of this preaudit report sometime prior to February 21. Prior to conduct-
ing the environmental qualification audit, the Staff’s and its consultant’s review
team members met with the Applicants and discussed each of the deficiencies
found during the preaudit review. Applicants agreed to correct these deficien-
cies. Between February 24 and February 27, 1986, the review team conducted
an audit — some of the twelve EQFs audited were chosen to determine if Ap-
plicants had corrected the deficiencies as they had previously agreed to do. The
results of the audit, recorded by the Staff in a Meeting Summary dated April
11, 1986, reflected that specific deficiencies were found in six of the twelve
files audited. In Supplement 5 to the Safety Evaluation Report issued July 1986,
the Staff noted that the Applicants had “proposed acceptable corrective mea-
sures in the form of additional information and file revision to eliminate the
deficiencies cited.” The Staff concluded in Supplement 5 that “on the basis of
the results of its review and subject to confirmation that all audit deficiencies
have been corrected, the Staff concludes that the Applicant has demonstrated
compliance with the requirements for environmental qualification as outlined in
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10 C.F.R. §50.49, the relevant parts of GDC 1 and 4, and §§ II, XI, and XVII
of Appendix B to 10 C.F.R. 50, and with the criteria as specified in NUREG-
0588.” The Staff has received a letter from the Applicants notifying it that all
deficiencies have been corrected and that the EQFs have been changed to reflect
these corrections.

NECNP has abandoned one aspect of this contention — viz., that Applicants’
environmental qualification of electrical equipment program is deficient in failing
to specify the time duration over which the equipment is qualified. As to this
aspect of the contention, upon our review of the record, we conclude that the
postaccident qualification time duration for electrical equipment important to
safety at Seabrook, . which is required to be environmentally qualified under
General Design Criterion 4 of Part 50, Appendix A, and 10 CF.R. § 50.49, has
been specified for a period of 1 year following a postulated accident, or, in the
alternative, for the time required to perform its safety function plus a margin,
as specified in Position C.4 of Regulatory Guide 1.89, Revision 1.

However, as to a second aspect of the contention, NECNP proceeds to urge
that Applicants’ EQFs do not contain either complete or accurate documentation
demonstrating that each safety component is capable of performing its safety
function for the duration in which it is required to be functional during an acci-
dent. It argues thus that Applicants have failed to provide reasonable assurance
that Seabrook’s safety equipment can survive an accident for the requisite du-
ration. In support of its position, NECNP alleges first that five of Applicants’
environmental qualification files reflected deficiencies and that the “systemic and
pervasive nature of Applicants’ noncompliance with the NRC’s environmental
qualification requirements is confirmed by the NRC audit,” in which six of the
twelve equipment qualification files audited by the NRC Staff showed deficien-
cies. It also alleges that the Staff’s sampling technique was flawed in examining
only twelve equipment qualification files. (NECNP Brief at 9, 10.) Finally, it
alleges that, given the large number of deficiencies found during the preaudit,
it was premature to begin the audit until the extensive corrections found at the
preaudit stage had been effected. (NECNP Prop. Fdg. 84.)

NECNP’s first allegation is without merit since its basis is faulty. Except for
a missing maintenance requirement document in one of the five files alleged
by NECNP to be deficient, there is no evidence that the equipment listed in
the five challenged files was not properly qualified or that the files failed to
meet the recordkeeping requirements of § 50.49. We have directed in our Order,
infra, that the missing maintenance requirement document be supplied. As to
the six file deficiencies found during the audit of the Applicants’ EQFs, four
merely called for addition of clarifying or supporting information already in
Applicants’ possession, and two called for corrections to two equipment items
observed during a walkdown inspection. In a letter to the Staff, Applicants have
confirmed that all file deficiencies have been corrected, We do not find that
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the audit deficiencies suggest, much less confirm, a “systemic and pervasive”
noncompliance with environmental qualification requirements, and there is no
evidence to support such an allegation. Instead, the record shows that Applicants
have responded to the audit findings by correcting the deficiencies.

NECNP’s second allegation is also without merit since it lacks evidentiary
support in the record. It did not present an expert witness to testify that the
Staff’s sampling technique was flawed and it did not cite the testimony of
any witness called by the Staff or by Applicants in support of such a barren
allegation. Moreover, the record reflects that some of the twelve audited EQFs
were selected to determine whether Applicants had corrected the deficiencies
which they had agreed to do.

Finally, NECNP’s third allegation is without merit. In its Proposed Finding
61, which we have adopted, NECNP asserted that the Staff generally performs
an audit after it has reviewed a license applicant’s equipment qualification
program and concluded that it is basically adequate, (See Fdg. 57, infra.) As
reflected above in our discussion of NECNP's first allegation, the environmental
qualification program at the time of the audit was basically adequate, and thus
the Staff’s audit had not been conducted prematurely,

In light of our discussion, we conclude that the eleven equipment qualification
files, which had been challenged by NECNP during the hearing, are complete
and accurate and thus show that each safety component is capable of performing
its safety function for the duration in which it is required to be functional
during an accident. We also conclude that there is no evidentiary basis for the
allegation that Applicants systemically and pervasively failed to comply with
the Commission's environmental qualification requirements.

III. CONCLUSIONS

The Board concludes that Applicants’ emergency classification and action
level scheme fully satisfies the requirements of § 50.47 and Appendix E of Part
50 and meets the guidance criteria of NUREG-0654.

We conclude that, except for three SPDS deficiencies which must be corrected
prior to plant operation above 5% of rated power, the Applicants have established
that the other SPDS deficiencies contested in this proceeding either will have no
adverse impact on the public health and safety if corrections are deferred to the
first refueling outage or have been corrected by the Applicants in such a manner
S0 as to protect the public health and safety.

We conclude that the postaccident qualification time duration of electrical
equipment important to safety at Seabrook, which is required to be environmen-
tally qualified under GDC 4 of Part 50, Appendix A, and 10 C.F.R. § 50.49, has
been specified for a period of 1 year following a postulated accident, or, in the
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alternative, for the time required to perform its safety function plus a margin,
as specified in Position C4 of Regulatory Guide 1.89, Revision 1. Finally, we
conclude that, except for a document absent from one file which we have or-
dered to be included, the eleven equipment qualification files, which had been
challenged by NECNP during the hearing, are complete and accurate and thus
show that each safety component is capable of performing its safety function for
the duration in which it is required to be functional during an accident. There
is no evidentiary support for the allegation that Applicants systemically and
pervasively failed to comply with the environmental qualification requirements.

Findings of Fact’

EMERGENCY CLASSIFICATION AND ACTION
LEVEL SCHEME

1. NECNP Contention 1.1 asserts:

The emergency plan does not contain an adequate emergency classification and action
level scheme, as required by 10 C.F.R. § 50.47(b)(4) and NUREG-0654, in that

(a) No justification is given for the classification of various system failures as unusual
events, alents, site area emergencies, or general emergencies.

(b) The classification scheme minimizes the potential significance of transients.

(c) The Applicants’ classification scheme fails to include consideration of specific plant
circumstances, such as the anticipated time lag for evaluation due to local problems.

(d) The classification scheme fails to provide a reasonable assurance that Seabrook
onsite and offsite emergency response apparatus and personnel can be brought to
an adequate state of readiness quickly enough to respond to an accident.

(e) The emergency action level scheme fails to identify emergency action levels or
classify them according to the required responses.

(f) The scheme is incapable of being implemented effectively to protect the public
health and safety because it provides no systematic means of identifying, monitor-
ing, analyzing, and responding to the symptoms of transients and other indicators
that transients may occur.

9 The factual background is sct forth in the introduction to our opinion, supra. At the close of the reopened
1986 hearing the Board directed the panties to file, and stated a party would be deemed to be in default if it did
not file, proposed findings of fact and conclusions of law and briefs and a proposed form of order or decision
(Tr. 1024), Funther, inter alia, the Board instructed that proposed findings should be integrated and based upon
the original (1983) record and upon the instant (1986) record. Finally, the Board instructed that the August 1983
transcript should be cited as 1-Tr. followed by the page number in order to distinguish it from the September-
October 1986 transcript (Tr. 1025).
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NH Contention 20 asserts:

The accident at TMI demonstrated the inability of all parties involved to comprehend the
nature of the accident as it unfolded; communicate the necessary information to one another,
to the Federal, state and local governments and to the public in an accurate and timely
fashion; and to decide in a timely manner what course to take to protect the health and
safety of the public. The Applicants in these proceedings have not adequately demonstrated
that they have developed and will be able to implement procedures necessary to assess the
impact of an accident, classify it properly, and notify adequately their own personnel, the
affected government bodies, and the public, all of which is required under 10 C.F.R. § 50.47
and Appendix E and NUREG-0654.

2. Section 50.47(b)(4) of 10 C.F.R. requires that emergency plans meet the
following criteria:

(4) A standard emergency classification and action level scheme, the bases of which
include facility system and effluent parameters, is in use by the nuclear facility licensee, and
State and local response plans call for reliance on information provided by facility licensees
for determinations of minimum initial offsite response measures.

Part 50, Appendix E, in pertinent part, states:

IVB. Assessment Actions

The means to be used for determining the magnitude of and for continually assessing the
impact of the release of radioactive materials shall be described, including emergency action
levels that are to be used as criteria for determining the need for notification and panticipation
of Jocal and State agencies, the Commission, and other Federal agencies, and the emergency
action levels that are to be used for determining when and what type of protective measures
should be considered within and outside the site boundary to protect health and safety. The
emergency action levels shall be based on in-plant conditions and instrumentation in addition
to onsite and offsite monitoring. These emergency action levels shall be discussed and agreed
on by the applicant and State and local governmental authorities and approved by NRC. They
shall also be reviewed with the State and local governmental authorities on an annual basis.

3. During the 1983 hearing, only Applicants’ panel (Messrs. Ander-
son, Thomas, and MacDonald) testified (ff. 1-Tr. 1483) and the Staff’s wit-
ness (Mr. Sears) testified (ff. 1-Tr. 1691).}° Relying upon cross-examination,
New England Coalition on Nuclear Pollution (NECNP) and New Hampshire
(NH) did not present any witnesses. In the 1986 rcopened hearing, addi-
tional testimony was presented by Applicants® panel (Messrs. MacDonald and
Thomas) (ff. Tr. 487) and by the Staff’s panel (Messrs. Perrotti and Bryan)
(ff. Tr. 489). The testimonies of the two panels were incorporated into the

1°Dux-ing the 1983 hearing the following exhibits were admitted into evidence:  Staff Exh. 1 — Safety Evaluation
Report dated March 1983; Staff Exh. 1A — Suppl. 1 to the SER dated April 1983; Staff Exh. 1B — Suppl. 2 to
the SER dated June 1983; Staff Exh. 2 — Final Environmental Statement dated December 1982,
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record by stipulation (Tr. 485-87; Tr. 489) and no cross-examination was con-
ducted. Only the Applicants and the Staff filed proposed findings of fact, con-
clusions of law, and briefs with respect to NECNP Contention III.1 and NH
Contention 20.

4, An emergency classification and action level scheme is designed to
enable responsible personnel in the control room to recognize and declare
an emergency of a particular category or severity so that onsite and offsite
emergency response organizations can be contacted and so that corrective actions
can be taken to restore the reactor to normal (or stable) conditions. (MacDonald,
1-Tr. 1495-97; Sears, 1-Tr. 1700-03.)

5. The emergency classification and action level scheme for Seabrook
set forth in Applicants’ Radiological Emergency Plan was first transmitted
to the NRC and to all the parties to the proceeding on June 27, 1983. The
scheme utilizes a symptomatic approach to emergency recognition and classifi-
cation. (Appl. Exh. 1, ff. 1-Tr, 1483, at 5-1; MacDonald, 1-Tr. 1486-87.) Subse-
quent amendments were made to the scheme (Appl. Exhs, 1 and 2, ff, Tr. 487).

6. The Seabrook emergency classification scheme categorizes a variety
of component or system failures into four classes: unusual events, alerts, site
area emergencies, and general emergencies. An unusual event is defined as a
condition indicating a potential degradation of station safety margins not likely
to affect personnel on site or the public off site. An alert indicates a substantial
degradation of station safety margins which could affect onsite personnel safety,
could require offsite impact assessment, but is not likely to require offsite
public protective action. A site area emergency is an event that involves likely
or actual major failures of station functions needed for the protection of the
public. A general emergency indicates substantial core degradation or melting
with potential for loss of containment integrity. (Appl. Exh. 1, ff, 1-Tr, 1483, at
5-1 and 5-2.) The four classes of events included in the Seabrook scheme are
consistent with the classes identified in NUREG-0654, Appendix 1.1

7. The symptomatic approach used at Seabrook is a result of 3 years” work
performed by the Westinghouse Owners Group. This approach relies on the
monitoring of five critical safety functions and the recognition of various degrees
of challenge to said functions. (Appl. Testimony, ff. 1-Tr. 1483, at 15-16.) The
five critical safety functions are: subcriticality, core cooling, heat sink, reactor
coolant system integrity, and containment integrity. Color-coded status trees,
based on plant events that pose a threat to the safety status of the plant, have
been developed for each of the critical safety functions. These trees will assist the
operators of the plant in emergency classification and direct them to procedures
to be used to mitigate the situation. Each safety function will be displayed to

11The Board takes official notice of pertinent Commission’s NUREGs and Regulatory Guides,
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the operator as green (safety-function satisfied — no operator action indicated),
yellow (function not fully satisfied — action may eventually be needed), orange
(function under severe challenge — prompt action necessary), or red (function
in jeopardy — immediate action required). (Appl. Exh. 1, ff. Tr. 487, Figure
5.6.) The classification scheme at Seabrook relates the status of the critical
safety functions to the four emergency action classifications. (/d., Figures 5.1
through 5.5.)

8. In addition to the status of the five critical safety functions, Applicants’
scheme takes into account thirteen miscellaneous emergency conditions (id.,
Figure 5.6). Each of these conditions is related to at least one of the four
emergency classifications. (/d.)

9. The NRC Staff had reviewed the framework of the emergency action
level scheme utilized at Seabrook and had found that framework to be accept-
able at the time of the 1983 hearings. (Sears, 1-Tr. 1699-1700.) The frame-
work as described in Findings 6-8, above, fully meets the requirements of 10
C.F.R. §50.47(b)(4) and Part 50, Appendix E.

10. At the time of the 1983 hearings, the Applicants’ emergency classifica-
tion and action level scheme was not yet complete. The testimony introduced in
1986 indicated that the system is now complete. (Appl. Testimony, ff. Tr. 487,
at 3; Staff Testimony, ff. Tr. 489, at 4.) The Staff completed its review and
evaluation of the Applicants’ scheme and provided its detailed evaluation of
the EALs in SER Supplement 4, May 1986. (Staff Exh. 4.) Subsequent Staff
inspections verified that the corrective actions, identified in §13.3.2.3 of Sup-
plement 4, have been completed, (Staff Testimony, ff, Tr. 489, at 4.) The Staff
concluded in its review that Applicants’ emergency plan provides an adequate
planning basis for an acceptable state of emergency preparedness with regard
to the emergency classification system planning standard of §50.47(b)(4) and
the guidance criteria of NUREG-0654. (Staff Testimony, ff. Tr. 489, at 4; Staff
Exh. 4, §13.3.2.3)

11. Based on the evidence adduced in the 1986 hearing, the Board concludes
that the open items that were discussed in the hearing in 1983 have now been
satisfactorily resolved. In particular, the Board finds:

a. All the Seabrook-specific set points for the critical safety function
status trees have now been selected. (Appl. Testimony, ff. Tr. 487, at 4;
Staff Exh. 4 at 13-10; ¢f. MacDonald, 1-Tr, 1489-91, 1511-13, 1544-45;
Thomas, 1-Tr. 1516-23, 1545.)

b. Applicants have now incorporated indications and alarms from
six different condition monitors as emergency action levels, (Appl. Tes-
timony, ff. Tr. 487, at 4; Staff Exh. 4 at 13-10 and 13-11; ¢f. Sears,
1-Tr. 1717-20.)

c. Applicants have now performed an acceptable comparison be-
tween their emergency action levels and NUREG-0654. (Appl. Testi-
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mony, {f. Tr. 487, at §; Appl. Exh. 2, ff, Tr. 487; Staff Testimony,
ff. Tr. 489, at 5; ¢f. Sears, 1-Tr, 1717-20.)

d. Applicants have now completed the training of operators in the
use of the emergency action levels. (Staff Testimony, ff. Tr. 489, at 5;
¢f. MacDonald, 1-Tr. 1506-08, and Sears, 1-Tr, 1711-13.)

12. Applicants have also revised their treatment of fire and control room
evacuation events so that the treatment is now consistent with the guidance
contained in NUREG-0654. (Staff Testimony, ff. Tr, 489, at 5-7.)

13. Finally, training on the Seabrook Station emergency classification sys-
tem has also been provided to representatives of the State of New Hampshire
Civil Defense Agency and Department of Public Health Services. Both agencies
have indicated their agreement with the procedure used to classify emergency
conditions. (Appl. Testimony, ff. Tr. 487, at 4.)

SAFETY PARAMETER DISPLAY SYSTEM

14. As originally admitted, SAPL Supplemental Contention 6 (formerly
New Hampshire Contention 10) challenged the adequacy of two aspects of
the Applicants’ control room design, i.e., the Detailed Control Room Design
Review (DCRDR) and the Safety Parameter Display System (SPDS). Following
this Board's partial granting of summary disposition with respect to the DCRDR
issues, the surviving portion of this contention with respect to the SPDS asserted:

The Seabrook Siation control room design does not comply with NUREG-0737, item LD.2.

We further focussed the issue in controversy as:

[S]inch the SPDS is not currently at an optimum, i.e., incomplete, in light of the deficiencies
which are listed in Draft License No. NPF-56 at C-9 and in light of five additional deficiencies
which will be listed in Supplement 6 to the SER, [is there] reasonable assurance that,
in deferring improvements to the SPDS until the first refueling outage, the safety of the
population in the immediate vicinity of the plant will be protected?

(Board Memorandum and Order, LBP-86-30, 24 NRC 437, 447 (1986).)

15. NUREG-0737, dated November 1980, is a letter to licensees of op-
erating power reactors and applicants for operating licenses forwarding post-
TMI requirements that have been approved for implementation (NUREG-0737
at iii). Requirements for implementation of the SPDS are included under Item
I.D.2 in NUREG-0737. The implementation schedule for the SPDS is shown
as “TBD" (to be determined) rather than as required before operation at some
specified power level, or prior to a fixed date, as is shown for other require-
ments. Supplement 1 to NUREG-0737, dated December 17, 1982, provides
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additional clarification on requirements for emergency response capabilities, in-
cluding those for the SPDS. The requirements set forth in NUREG-0737, Sup-
plement 1, have been reviewed and approved by the Commission (on July 16,
1982). The document notes that the requirements therein “are to be accorded the
status of approved NUREG-0737 items as set forth in the Commission’s State-
ment of Policy: Further Commission Guidance for Power Reactor Operating
Licenses (45 Fed. Reg. 85,236), December 24, 1980).” While NUREG-0737,
Supplement 1, also indicates that any schedules for implementation of require-
ments therein supersede previously set schedules for those items, the SPDS
implementation schedule remained indefinite. (NUREG-0737, Supplement 1, at
2, 5; see Fdg. 18, infra.)
16. The purpose and function of the SPDS is described as:

The SPDS should provide a concise display of critical plant variables to the control
room operators to aid them in rapidly and reliably determining the safety status of the
plant. Although the SPDS will be operated during normal operations as well as during
abnormal conditions, the principal purpose and function of the SPDS is 1o aid the control
room personnel during abnormal and emergency conditions in determining the safety status
of the plant and in assessing whether abnormal conditions warrant corrective action by
operators to avoid a degraded core. This can be particularly impontant during anticipated
transients and the initial phase of an accident.

NUREG-0737, Supplement 1, at 7 (emphasis added).

17. The minimum information required to be provided to the plant operators
by the SPDS shall include information about five designated critical safety
functions (CSFs):

(i) Reactivity control
(i} Reactor core cooling and heat removal from the primary system
(iii) Reactor coolant system (RCS) integrity
(iv) Radioactivity control
(v) Containment conditions

The specific parameters to be displayed shall be determined by the licensee.

(Id. at 8.)

18. NUREG-0737, Supplement 1, addresses implementation schedules for
the post-TMI emergency response requirements (including the SPDS) at several
places. The general scheduling instructions state:

You will note that the enclosure does not specify a schedule for completing the require-
ments. It has become apparent, through discussions with owners’ groups and individual
licensees, that our previous schedules did not adequately consider the integration of these
related activities. In recognition of this and the difficulty in implementing generic deadlines,
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the Commission has adopted a plan to establish realistic plant-specific schedules that take
into account the unique aspects of the work at each plant, By this plan, each licensee is to
develop and submit its own plant-specific schedule which will be reviewed by the assigned
NRC Project Manager. The NRC Project Manager and licensee will reach an agreement on
the final schedule and in this manner provide for prompt implementation of these important
improvements while optimizing the use of utility and NRC resources.

. « « « For holders of construction permits and applicants for operating licenses, plant-
specific schedules for the implementation of these requirements will be developed in a
manner similar to that being used for operating reactors, taking into consideration the degree
of completion of the power plant.

(Id., Transmittal Letter at 2), and:

Specific implementation plans and reasonable, achievable schedules for improvements that
will satisfy the requirements will be established by agreement between the NRC Project
Manager and each individual licensee.

(Id. at5.)

19. While the above findings do not show that NUREG-0737, Supplement
1, requires a fully complying SPDS by any fixed date, or prior to issuance
of an operating license, the importance and safety significance of prompt
implementation of an SPDS is emphasized elsewhere in the document, viz.:

Prompt implementation of an SPDS can provide an important contribution to plant safety. The
selection of specific information that should be provided for a particular plant shall be based
on engineering judgment of individual plant licensees, taking into account the importance of
prompt implementation.

(/d. at 8), and

Prompt implementation of an SPDS is a design goal and of primary importance. The
schedule for implementing SPDS should not be impacted by schedules for the control room
design review and development of function-oriented emergency operating procedures. For
this reason, licensees should develop and propose an integrated schedule for implementation
in which the SPDS design is an input to the other initiatives. If reasonable, this schedule
will be accepted by NRC.

(Id. at9.)

20. The Board heard evidence on SAPL Supplemental Contention 6 in
Portsmouth, New Hampshire, on October 1 and 3, 1986. The Applicants pre-
sented direct testimony from Messrs. Lawrence A, Walsh and George S. Thomas
(ff. Tr. 739); the NRC Staff presented the direct testimony of Mr. Richard J. Eck-
enrode (ff. Tr. 822). Seacoast Anti-Pollution League (SAPL) and Massachusetts
(Mass.) presented no direct case, participating through the cross-examination of
the witnesses presented by the Staff and Applicants. No other party participated
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in the litigation of this contention, and no evidence had been presented during
the 1983 hearing.

21, The SPDS is designed to provide a concise display of critical plant
variables to control room operators to aid the operators in rapidly and reliably
determining the safety status of the plant. (Staff Testimony, ff. Tr. 822, at 2.)
The SPDS primarily serves to accumulate important safety information in one
centralized location. (Eckenrode, Tr. 985-86, 995-96, 998, 1001.)

22, The SPDS is not considered a safety system; no operator actions are
to be taken at the SPDS or based exclusively on information displayed on the
SPDS. (Staff Testimony, ff. Tr. 822, at 2; Appl. Testimony, ff. Tr. 739, at 1-2;
Eckenrode, Tr. 978-79.) The SPDS is used to refer operators to various other
displays and controls in the control room where corrective actions are to be
taken if needed. (Staff Testimony, ff. Tr. 822, at 2; Walsh, Tr. 808; Eckenrode,
Tr. 839, 979.)

23. Operators are trained to respond to emergencies both with and without
the SPDS. (Appl. Testimony, ff. Tr. 739, at 2; Walsh, Tr. 812, 817; see NUREG-
0737, Supplement 1, {4.1.c, at 7.)

24. The Seabrook SPDS is incorporated as a function within the main plant
computer. The displays are presented on cathode ray tubes (CRTs) that are an
integral part of the control room displays. The designated primary SPDS CRT
is located near the center of the control room at the shift technical advisor
(STA) station. The SPDS displays may be selected and presented at any of six
other CRTs on the main control board. Operator access is through the existing
keyboards used for accessing all plant programs and displays. (Staff Testimony,
ff, Tr, 822; §18 of the Seabrook Safety Evaluation Report (SSER-6), (Staff
Exh. 6 at 1, ff. Tr. 822.)

25, 'The top-level SPDS display format consists of six color- and position-
coded bars representing the summary status of the six critical safety functions
(CSFs). Each CSF status tree is displayed on the second-level format, which
includes parameter values and a color- and shape-coded status circle for each
tree branch. The color-coded summary bar for the six functions appears in the
lower left corner of each CSF status tree. (§ 18 of SSER 6, Staff Exh. 6 at 2,
ff. Tr. 822.)

26. Applicants submitted their SPDS report to the NRC Staff by letter dated
January 6, 1986 (SBN-920). (Staff Testimony, ff. Tr. 822, at 3.) Additional
information was submitted to the Staff by letter dated April 2, 1986 (SBN-
987). The Staff and its consultants reviewed the information submitted by
Applicants and conducted an onsite audit of the SPDS in May of 1986. (/4. at 4;
Staff Exh. 6 (Audit Report), ff. Tr. 822.) The results of the Staff’s review are set
out in § 18 of SSER-6 (Staff Exh. 6 (SSER-6 and Appendix 18A), ff. Tr. 822.)

27. On the basis of its documentation review and information gathered at
the onsite audit, the Staff concluded that the Seabrook SPDS does not fully
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meet the applicable requircments of Supplement 1 to NUREG-0737. Eleven
deficiencies, including the six listed in Draft License No. NPF-56, at C-9 (see
Fdg. 14, supra), were set out in § 18 of SSER-6 (Staff Testimony, ff. Tr. 822,
at 5; Staff Exh. 6 (SSER-6 at 6-10), ff, Tr, 822.) These are listed here, and
findings applicable to each are presented below:

(1) The SPDS display is not continuous.

(2) RHR (Residual Heat Removal) flow and containment hydrogen con-
centration variables are considered by the Staff to be part of the min-
imum information required to assess the CSFs and are not displayed
on the SPDS.

(3) The containment isolation display is not satisfactorily readable from
the prime SPDS location.

(4) The SPDS does not display sufficient radiation variables.

(5) Several human engineering discrepancies have been identified, i.e.,
awkwardness of calling up the lower level displays and inconsistency
of heat sink display geometry with other displays, in addition to items
(1), (3), (6), and (9).

(6) Two CSF status trees (subcriticality and core cooling status) are not
mode dependent and have the potential for misleading the operator.

(7) The Westinghouse RVLIS (Reactor Vessel Level Instrument System)
isolators, used to protect RVLIS from SPDS, have not yet been
approved by the Staff (but see Fdg. 39, infra).

(8) Data validation algorithms may not be sophisticated enough to ensure
valid data are displayed to the operator.

(9) The usefulness of the lower-level SPDS display formats to the oper-
ator is in question,

(10) RVLIS and RDMS availability has not yet been factored into overall
SPDS availability calculations.

(11) System response time appears to be satisfactory, but a system load
test is needed to verify the worst condition of loading.

28. Based on reasoning chiefly addressed in Staff Prop. Fdgs. 57, 59-61,
and Appl. Prop. Fdgs. 56-57 and Response Fdgs. at 1-3, including the fact that
the Seabrook SPDS, while incomplete, is functional and useful, both the Staff
and the Applicants take the position that correction of any incomplete SPDS
requirements can be deferred until the end of the first refueling outage without
adversely affecting public health and safety. (See Staff Testimony, ff. Tr. 822,
at 4-5, 10; Appl. Testimony, ff. Tr. 739, at 1-2, 7.) The Board rejects this
position because it runs counter to the thrust of the contention as restated by us
(Fdg. 14, supra). Intervenors SAPL and Mass. take the opposite position that
NUREG-0737 and its Supplement 1 provide requirements for a complete SPDS
and that all deficiencies must be cured prior to operation of the plant. We reject
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this position as not supported by our opinion or our findings. We now address
the specific deficiencies seriatim in findings below.

29, SPDS display is not continuous (deficiency 1). The Staff found that
because the Shift Technical Adviser (STA) at the SPDS has the capability to call
up displays other than the SPDS at the SPDS terminal, the Seabrook SPDS is
not a continuous display as required by NUREG-0737, Supplement 1. The Staff
requirement for resolving this discrepancy is that either the CSF (critical safety
function or “top level”) summary display must be added to all CRT (cathode
ray tube) formats accessible on the STA’s CRT, or a dedicated CSF summary
display needs to be added to the STA station. (Staff Testimony, ff. Tr. 822, at
8; Staff Exh. 6 (SSER-6), ff. Tr. 822, at 5-6.)

30. The Applicants have committed to dedicate the SPDS terminal so that
a continuous display of the CSFs will be achieved or, alternatively, through a
test function and test computer, Applicants will have an SPDS display on every
CRT format in the control room and regardless of what display is called up this
CSF monitor display will be shown. The Applicants indicated that at least the
separate dedicated CSF display at the SPDS terminal could be achieved prior
to full-power operation. (Appl. Testimony, ff. Tr. 739, at 2-3; Walsh, Tr. 764-
65, 804-05.) The Board finds that implementation of either alternative prior to
operation above 5% power to provide a continuous SPDS display of CSFs at
the STA station provides rcasonable assurance with respect to this matter that
public health and safety will be protected.

31. RHR flow and containment hydrogen concentration indications (de-
ficiency 2). Indications of these parameters are not specifically required by
NUREG-0737, Supplement 1, to be included as part of the SPDS. However, Staff
review of the Applicants® SPDS parameters found that the five CSFs specified
in NUREG-0737 (see Fdg. 17, supra) are not fully covered by the parameters
to support the somewhat different critical safety functions selected by the Ap-
plicants in the Seabrook SPDS design (correspondence between the two sets of
CSFs is presented in Staff Exh, 6 (Audit Report at 10), ff. Tr. 822). RHR flow
and hydrogen concentration parameters are among those minimum or critical
plant variables found missing from the SPDS by the Staff (also see containment
isolation and radiation parameters, infra). (Staff Testimony, ff, Tr. 822, at 6-7;
Staff Exh. 6 (SSER-6), ff. Tr. 822.)

32. The Applicants’ position is that they are still negotiating with the Staff
as to whether RHR flow and hydrogen concentration parameters should be
displayed on the SPDS; their belief is that indications of these parameters
on the main control panel are sufficient from the safety standpoint and their
inclusion on the SPDS display is not necessary. (Appl. Testimony, ff. Tr, 739,
at 3; Walsh, Tr. 768-70.) The Staff continues to require that RHR flow and
hydrogen concentration parameters be added to the SPDS, but its position is
that addition of these to the SPDS may be deferred without undue public health
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and safety impact until the first refueling outage. (Staff Testimony, ff. Tr. 822,
at 4-7, 10-11.) On Board and cross-examination, however, the Staff witness, a
human factors engineer, couched his response with respect to deferral in terms of
reliance upon the Staff review practices set forth in NUREG-0737, Supplement
1 (g4.2.b, at 8; also see Mass. Exh. 2, {f, Tr, 964), and credibility of the Staff’s
position was undermined by its witness’ apparently poor understanding of the
underlying operational systems, the challenge to which is required to be shown
by the SPDS. (Eckenrode, Tr. 834-37, 940-44, 978, and 984.)

33. The Board finds that the Applicants have not met their burden of proof
in demonstrating that there is reasonable assurance that the public health and
safety will be protected if addition of RHR flow and hydrogen concentration
parameters to the SPDS is deferred until the first refueling outage.

34. Containment isolation display is not readable from the prime SPDS lo-
cation (deficiency 3). Containment isolation indications are also among the min-
imum or critical plant variables required by the Staff as part of the SPDS. While
the containment isolation status indicators are not displayed at the SPDS con-
sole, a bank of valve position indicator lights showing containment isolation
status on the main control panel is visible from the prime SPDS location. The
discrepancy cited by the Staff is one of pattern recognition and the Applicants
aver that it has been resolved. (Staff Testimony, ff. Tr. 822, {{A.9.a, A9.c,
A9.g, at 6, 8, 9; Eckenrode, Tr. 863; Walsh, Tr. 771-72, 781-84.)

35. The bank of valve position indicator lights showing containment iso-
Iation status on the main control panel is about 26 feet from the prime SPDS
station. The lights are in boxes with windows, in a matrix (or grid) arrange-
ment. Previously, some of the boxes that were not used were blank and the blanks
were randomly placed in the matrix, The bank of lights has been rewired so that
light boxes for components are grouped in a systematic order and the blanks are
all in one location and off to one side. (Walsh, Tr. 771-72, 781-83.) The Staff
witness, a human factors engineer familiar with the position and arrangement
of this bank of lights, testified that if containment isolation has been called for
in the plant, the corrections described by Applicants’ witness would enable an
operator at the prime SPDS location to determine containment isolation status
from the bank of indicator lights on the main panel. (Eckenrode, Tr. 965-66,
986; also see Staff Exh. 6 (Audit Report at 8, {4.1.2).) Staff review of Appli-
cants’ corrections to the installation, however, has not yet taken place. (Walsh,
Tr. 782-84; Eckenrode, Tr. 856.) Based on the foregoing evidence, the Board
finds that, subject to Staff verification of the described corrections already im-
plemented, there is reasonable assurance that public health and safety will not
be adversely affected by deferral of addition of containment isolation indicators
to the SPDS console until restart following the first refueling outage.

36. The SPDS does not display sufficient radiation variables (deficiency
4). This item specifically refers to two radiation parameters, steam-line radiation
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and stack radiation, that are also minimum or critical plant variables that
are not displayed on the SPDS console. The Applicants have committed to
establish a radiological control CSF screen on the SPDS, which is a requirement
of NUREG-0737, Supplement 1, prior to plant operation above 5% of rated
power. There will be a selection button to enable picking up of the screen that
will show all radiation monitors, but radiation parameters will not be added to the
top-level SPDS display. (Staff Exh. 6 (SSER-6, Audit Report at 9), ff. Tr. 822;
Walsh, Tr. 774-75, 806, 816; also see supra Fdgs. 17, 30.) Also, these radiation
variables are continuously displayed on the Radiation Data Management System
(RDMS) which is located on a panel just behind the prime SPDS Iocation
(“about an arm’'s length” away). The RDMS has auditory alarms to inform
operators when radiation exceeds a designated set point. (Walsh, Tr. 774-75,
780, 805-06; Eckenrode, Tr. 866, 969, 986.) Based on the foregoing evidence
and subject to the Applicants’ commitment and Staff verification thereof, the
Board finds that there is reasonable assurance that public health and safety will
not be adversely affected by deferral of addition of steam-line radiation and
stack radiation monitor continuous displays to the SPDS console until restart
following the first refueling outage.

37. Human engineering discrepancies (deficiency 5). In addition to human
factors aspects of other deficiencies addressed separately herein (viz., deficien-
cies 1, 3, 6, and 9), the Staff found that the format of the heat sink indicators
of the SPDS displayed the flow data value above the decision block instead
of below the block as do all the other formats, and that the SPDS display
callup method for the first two CSF status trees is awkward. (Staff Testimony,
ff. Tr, 822, at 9; Staff Exh. 6 (Audit Report at 17), ff. Tr, 822.) The heat sink
screen format has been changed and is now consistent in its labeling with the
other formats on the SPDS display. (Appl. Testimony, ff. Tr. 739, at 4; Walsh,
Tr. 777.) Thus, subject to Staff verification of this improvement, this deficiency
is resolved. As to the SPDS callup method, operators currently are required to
position a cursor and press two buttons simultaneously. The Staff recommends
that a single callup action be implemented, but finds that the current callup
method, while it could be improved, is adequate in that the requested improve-
ment would mean a difference between about 0.5 second and 1.5 to 2 seconds
in time. (Appl. Testimony, ff. Tr. 739, at §; Staff Testimony, ff. Tr. 822, at 9;
Eckenrode, Tr. 855, 968.) The Board agrees.

38. Subcriticality and core cooling status trees are not mode dependent
(deficiency 6). The problem with these displays was that they would indicate
that these CSFs are being challenged during normal operations which would
have misled the operators. The subcriticality status display would have indicated
red (under extreme challenge) whenever reactor power exceeded 5%. Similarly,
because the reactor coolant system (RCS) subcooling criteria used by the status
tree might not always have been met during power operation, the status of
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core cooling might have erroncously been indicated as orange (under severe
challenge) during normal power operations. (Staff Testimony, ff. Tr. 822, at 5,
7; Staff Exh. 6 (Audit Report at 12), ff, Tr. 822.) Cormrective changes have been
made to the SPDS so that these status trees function properly at all power levels
(arc now mode dependent). (Appl. Testimony, ff. Tr. 739, at 4 (as corrected
at Tr. 730); Waish, Tr. 774.) Applicants are preparing documentation of these
changes for Staff review. (Walsh, Tr. 8§14.)

39. RVLIS isolators (deficiency 7). The problem cited by the Staff involved
the requirement for properly qualified interface devices between the SPDS and
the Class IE safcty-related instrument systems, the purpose of which is to protect
the Class IE systems from interference. Prior to the September/October 1986
hearing the RVLIS isolation devices were analyzed and tested by the Applicants,
and the Staff in its evaluation concluded that the RVLIS isolators were acceptable
and that the proposed license condition requiring their installation and approval
prior to exceeding 5% reactor power had been met. (Staff Exh. 3 (Appendix
18A), ff. Tr. 822; Appl. Testimony, ff, Tr. 739, at 4-5; Staff Testimony,
ff. Tr. 822, at 8-9.) No party challenged the resolution of this noncompliance,
including the deferral of replacement of GA RM-80 isolator devices used
elsewhere in the SPDS with approved nonfused devices until the first refueling
outage. (Staff Testimony, ff. Tr. 822, at 8-9; Staff Exh, 6 (SSER-6 at 8 and
Appendix 18A at 18A-3), ff, Tr. 822.)

40. SPDS data validation algorithms may not be sophisticated enough to
ensure valid data are displayed to the operator (deficiency 8). The issue here
is presentation of reliable synthesized data on the SPDS. Concern was raised
that a parameter value could be within an acceptable range but significantly
different from other measures of the same parameter, causing the average
value displayed to be incorrect and possibly misleading. The source of the
concern is the SPDS algorithm; it utilizes only range checking, averaging, and
auctioneering (i.c., selection of highest or lowest values in a set). According
to the Staff’s consultants, their audit concluded specifically that PSNH must
implement data validation methodology that makes more effective use of, or
interchannel comparison of, redundant information available via the main plant
computer. (Appl. Testimony, ff, Tr. 739, at 6; Staff Testimony, ff. Tr. 822, at
7; Staff Exh. 6 (SSER-6, at 4, Audit Report at 12-13), ff. Tr. 822; Eckenrode,
Tr, 839, 842-43; Walsh, Tr. 8§06, 809.)

41. According to the Applicants, the present algorithm is not inadequate for
the task, Although under the circumstance where an average value is erroneously
offset by a single high (or low) value in the set, and the SPDS does not indicate
an abnormal situation, alerting the operator to validate the SPDS parameters
is not the only function of the SPDS. (Appl. Testimony, ff, Tr. 739, at 6;
Walsh, Tr. 807, 809.) According to the Staff, it is most likely that an individual
parameter value in a set would have been picked up by an operator at the main
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control board through an alarm by the time the operator (STA) at the SPDS,
alerted by the top-level display, went to the lower-level display to see what the
individual parameter value was. (Eckenrode, Tr. 985; see Eckenrode, Tr. 935.) A
Jortiori, the operator would be quickly alerted by an alarm of a single parameter
value in a set even if the single parameter value did not offset the average of the
set sufficiently to affect the top-level SPDS display. The Staff believes that there
is not likely to be any confusion resulting from use of the current algorithm in
the SPDS but, because there is a potential for confusion, Staff has asked the
Applicants to examine it. (Eckenrode, Tr. 988.)

42, Thus the Board sees the resolution of this issue, which is but part of
the general requirements for overall speed and reliability in determining the
safety status of the plant, as one of guidance and degree of reliability (see Staff
Exh. 6 (Audit Report §4.3), ff. Tr. 822). For those instances in which a potential
for misleading information may occur in the SPDS top-level displays because
of the validation algorithm, the Board finds that in this case reliance by the
plant operators on alarms and displays on the main control board is an adequate
interim compensating procedure. Accordingly we find that deferral of changes to
the SPDS algorithm employed in the main plant computer until the first refueling
outage will not adversely affect the public health and safety.

43, Usefulness of the lower-level SPDS display formats (deficiency 9). The
question posed by this item is utility of the lower-level displays on the SPDS.
During Staff observation of an accident simulation at Seabrook, it was observed
that the Seabrook operators did not use the SPDS lower-level displays on the
SPDS terminal, but instead used hard-copy representations of the lower-level
display. (Staff Testimony, ff. Tr. 822, at 7; Walsh, Tr. 759-61; Eckenrode,
Tr. 972, 979-80.) The Staff did not identify any problem with the contents
of the lower-level displays, but wanted an evaluation of why the operators used
the hard-copy representation rather than the SPDS lower-level display; i.e., was
there a format problem, or the like, that made it more difficult to use the SPDS
display than the hard copy? (Eckenrode, Tr. 979-80.)

44, The Applicants’ explanation at the hearing of the operators’ use of the
hard copy was that the SPDS lower-level screens and the hard-copy version show
the same thing, and that when verifying SPDS indications on the main control
board, as they are required to do, some operators prefer to pick up the hard
copy in case they forget what they are looking for. Other operators simply use
the SPDS screen and “walk the board” to verify it. (Walsh, Tr. 815-16; see also
SAPL Exh, 2, ff, Tr. 1016.) Thus the hard-copy representations of the SPDS
lower-level displays serve a memory assistance function. While the Applicants
continue to be required to furnish the requested evaluation of the utility of
the lower-level displays to the Staff, the Board finds that there is reasonable
assurance that the lower-level displays on the SPDS, and the procedure whereby
operators may utilize hard-copy representations of the lower-level screens while
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verifying indications on the main control board pose no threat to public health
and safety. On its face, the procedure described during the hearing for utilizing
the hard-copy representations to aid operators’ memory would appear to improve
safety.

45. RVLIS and RDMS availability has not yet been factored into overall
availability calculations (deficiency 10). According to the Staff, system avail-
ability data indicated an acceptable (over 99%) availability for the SPDS, but the
calculations did not include the availability of RVLIS or RDMS data input. (Staff
Testimony, ff. Tr. 822, at 7; Eckenrode, Tr. 973.) The overall availability cal-
culation cannot be made prior to the actual interface of both units (RVLIS and
RDMS) with the SPDS. (Appl. Testimony, ff. Tr. 739, at 6-7.) These appar-
ently arc separate data processing systems which will input data to the SPDS
via the main plant computer. (Staff Exh. 6 (Audit Report at 2-3, 6 ({3.4.2),
11), ff. Tr. 822; Eckenrode, Tr. 973.) The additional calculations would in-
volve only the RVLIS and RDMS availability and would not affect availability
of other SPDS parameters. (Eckenrode, Tr. 974.) RVLIS and RDMS availabil-
ity is not expected to have a significant impact on overall SPDS availability,
and there is no evidence to suggest that RVLIS and RDMS availability will
be significantly less than that of other Seabrook plant computer-controlled data
processing units, (An unavailability criterion (0.001) is given in the guidance
document NUREG-0696 at 8.) Thus the Board finds that up to the first refueling
outage, the high availability calculated for the SPDS alone, without the RVLIS
and RDMS availability calculations, provides reasonable assurance that public
health and safety will be protected.

46. System response time — a system load test is needed to verify the worst
condition of loading (deficiency 11). Although system response times for the
SPDS appear to be satisfactory (most factors are updated every 5 seconds), the
Staff observations were made during a lightly loaded sequence. (Staff Testimony,
ff. Tr. 822, at 7; Staff Exh. 6 (Audit Report at 18), ff. Tr. 822.) There is a very
good chance that in the event of a severe accident a large number of nearly
simultaneous processing demands will be made on the main plant computer, but
whether the update rate of the SPDS indications would be slowed down depends
upon what priority the SPDS has in the main plant computer. (Eckenrode,
Tr, 974-75.) During a period of heavy load on the main plant computer,
even if update rates were delayed, the SPDS would be available as long as
the main plant computer is running. (Eckenrode, Tr. 857-58.) From a human
factors standpoint a delay in updating could lead to a mistake on the part of the
operator. (Eckenrode, Tr. 859.) However, since no operator actions are taken
at the SPDS station and any SPDS indications must be verified on the main
control panel prior to taking actions (Fdg. 22, supra) a delay in updating the
SPDS indications is not likely to lead to incorrect actions or operations.
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47. Applicants have agreed to perform a system load test under heavier
loading conditions, which in order to provide meaningful results, would require
some level of plant operation, (Appl. Testimony, ff. Tr. 739, at 7; Walsh, Tr. 788;
Eckenrode, Tr. 989.) The Staff witness was unable to say whether an adequate
system load test was part of a low-power testing program. (Eckenrode, Tr. 987.)
Subject to the commitment by the Applicants to perform meaningful systems
load tests if power operations are authorized, and because the SPDS would be
available even during overloading conditions, and because SPDS indications
must be verified prior to taking any actions, the Board finds that there is
reasonable assurance that deferral of evaluation of results of a future system
load test until the first refueling outage will not adversely affect public health
and safety.

ELECTRICAL EQUIPMENT ENVIRONMENTAL
QUALIFICATION TIME DURATION

48. NECNP Contention I.B asserts that:

The Applicant[s have] not satisfied the requirements of GDC 4 that all equipment important
to safety be environmentally qualified because [they have] not specified the time duration
over which the equipment is qualified.

49. NECNP does not now urge that the time durations of the equipment
important to safety have not been specified in Applicants’ equipment qualifi-
cation files. Since NECNP has abandoned this aspect of its contention but has
proceeded to contest another aspect, upon our review of the record we decided
to render the following ultimate finding upon the abandoned aspect. We find that
the postaccident qualification time duration for electrical equipment important
to safety at Seabrook, which is required to be environmentally qualified under
GDC 4 of Part 50, Appendix A, and 10 CF.R. § 50.49, has been specified for
a period of 1 year following a postulated accident, or, in the alternative, for the
time required to perform its safety function plus a margin, as specified in Posi-
tion C.4 of Regulatory Guide 1.89, Revision 1. NECNP instead urges that the
specified time durations are unsupportable because of incorrect or incomplete
equipment qualification files and thus that Seabrook’s safety equipment cannot
survive an accident for the requisite duration. (NECNP’s Brief and Proposed
Findings filed November 12, 1986.)

50. During the 1983 hearings, the Applicants’ panel (Messrs. Maidrand and
Anderson) (ff. 1-Tr. 970), and the Staff’s panel (Messrs. LaGrange and Walker)
testified (ff. 1-Tr. 990). In the 1986 rcopened hearing, the Applicants’ panel
(Messrs, Salvo, Thomas, and Woodward) testified (ff. Tr. 357). The Staff called
a witness (Mr. Walker) to testify (ff. Tr. 494). No other witnesses were offered
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by any party. However, NECNP did cross-exantine the Applicants’ and Staff’s
witnesses. Only the Applicants, the Staff, and NECNP filed proposed findings
of fact, conclusions of law, and briefs with respect to this contention.

51. General Design Criterion (GDC) 4, 10 C.F.R. Part 50, Appendix A,
requires as follows:

Criterion 4 — Environmental and missile design bases. Structures, systems, and components
imponant to safety shall be designed 10 accommodate the effects of and to be compatible
with the environmental conditions associated with normal operation, maintenance, testing,
and postulated accidents, including loss-of-coolant accidents. These structures, systems, and
components shall be appropriately protected against dynamic effects, including the effects
of missiles, pipe whipping, and discharging fluids, that may result from equipment failures
and from events and conditions outside the nuclear power unit.

52. Section 50.49 of 10 C.F.R. specifies the requirements that must be met to
demonstrate compliance with GDC 4, relating to the environmental qualification
of electrical equipment important to safety that is located in a potentially harsh
environment. In conformance with § 50.49, electrical equipment may be qualified
in accordance with the acceptance criteria specified in Category I of NUREG-
0588. In addition, guidance as to the means by which § 50.49 may be satisfied
is provided in Regulatory Guide 1.89 (Walker, ff. Tr. 494, at 2). Regulatory
Guide 1.89 which endorsed the Standard, IEEE 323-1974, provides that electrical
equipment be qualified to withstand an accident environment after having been
exposed to preaccident conditions for the qualified life duration under the normal
operating conditions. (Appl. Testimony, ff. 1-Tr. 970, at 9-10.) The focus of
testimony in this proceeding was on the postaccident qualification time duration,
and the documentation in Applicants’ environmental qualification files.

53. Requirements for maintaining records, in auditable form, of Environ-
mental Qualification (“EQ”) of electrical equipment important to safety are spec-
ified in 10 C.F.R. § 50.49(j), which provides:

A record of the qualification, including documentation in paragraph (d) of this section, must
be maintained in an auditable form for the entire period during which the covered jtem is
installed in the nuclear power plant or is stored for future use to permit verification that each
item of electric equipment important to safety covered by this section:

(1) Is qualified for its application; and

(2) Meets its specified performance requirements when it is subjected to the conditions
predicted to be present when it must perform its safety function up to the end of its qualified
life.

Scction 50.49(d) specifies:

(d) The applicant or licensee shall prepare a list of electric equipment important to safety
covered by this section. In addition, the applicant or licensee shall include the following
information for this electric equipment important to safety in a qualification file:
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(1) The performance specifications under conditions existing during and following design
basis accidents.

(2) The voltage, frequency, load, and other electrical characteristics for which the
performance specified in accordance with paragraph (d)(1) of this section can be ensured.

(3) The environmental conditions, including temperatre, pressure, humidity, radiation,
chemicals, and submergence at the location where the equipment must perform as specified
in accordance with paragraphs (d)(1) and (2) of this section.

54, At the time of the 1983 hearing, Applicants had completed approx-
imately 80% of their review of their equipment qualification program to de-
termine whether all electrical equipment important to safety could be qualified
for a harsh environment duration of 1 year (Maidrand, 1-Tr. 978). As of that
time, the Staff had not received Applicants’ environmental qualification submit-
tal in order that it could perform an audit of Applicants’ qualification files to
verify that electric equipment important to safety located in a harsh environment
was qualified for 1 year or for the required operating time determined plus a
margin. (Staff Testimony, ff. 1-Tr. 990, at 2, 3.)

55. The Staff made a preaudit review of the Seabrook qualification program
based on § 3.11, Amendment 56, of the Seabrook Station Final Safety Analysis
Report and on the Applicants’ EQ Submittal, Revision 2.)2 It was assisted by
a contractor, EG&G, the prime contractor of the Idaho National Engineering
Laboratory. The contractor’s report, showing many deficiencies, was transmitted
to the Staff by a memorandum dated February 21, 1986. (NECNP Exh. 13.) The
contractor’s report also stated that the deficiencies, while a cause for concern, did
not necessarily mean that the equipment was unqualified and that the Applicants
should resolve the deficiencies and document the resolutions in an auditable
form. (/d. at 4.) The Staff reviewer had a copy of the EG&G preaudit report
sometime prior to February 21, 1986. (Walker, Tr. 697.)

56. Prior to conducting the EQ audit, the review team members met with
the Applicants and discussed each of the deficiencies found during the preaudit
review. Applicants agreed to correct them. (Walker, Tr. 700.)

57. During the period of February 24 through February 27, 1986, the Staff’s
reviewer and consultants conducted an audit of twelve equipment qualification
files as part of their environmental qualification review. (NECNP Exh. 11.)
The Staff generally performs an audit after it has reviewed the equipment
qualification program and concluded that it is basically adequate, and after
an applicant has agreed that it has sufficiently completed its environmental
qualification program. Moreover, in choosing files for audit, the Staff attempts
to achieve a random selection, except where it believes that there could be
problems, or lack of information, or any indication that there are reasons to

12 While the oral testimony did not specifically indi the ber of EQ files reviewed, perusal of Table 2 in
the EG&G report (NECNP Exh. 13) indicates that all 112 files were available at the time for examination.
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believe that a file may not be complete. (Walker, Tr. 692-93.) For the purposes
of the instant audit, some of the files were chosen to determine if the Applicants
had corrected the deficiencies as agreed (Walker, Tr. 696-97).

58. Results of the audit were recorded first in a report to the Staff from its
consultants dated March 31, 1986. (NECNP Exh. 12.) This was followed by an
exit interview Meeting Summary dated April 11, 1986, prepared by the Staff
to document observations and comments made by the Staff and its consultants
to the Applicants at the end of the February 24-27 audit. (NECNP Exh, 11.)
The general comments noted in the Meeting Summary indicated that, inter alia,
the Staff did not agree with the way that the Arrhenius equation!® was used to
calculate postaccident operability time. (NECNP Exh. 11 at 1.)

59. In response to the Staff’s comment on improper application of the
Arrhenius equation, Applicants recalculated the postaccident operability times
for all equipment files using the methodology recommended by the Staff. The
results were that equipment in all files, except eleven, met Applicants’ original
goal of 40-year normal operating life plus 1 year postaccident life. Technical
justifications were given for the postaccident operability durations of equipment
in the eleven files not meeting the 1-year postaccident life. (Appl. Testimony,
ff. Tr. 357, at 4-17; Appl. Exhs. 2 and 7 ({3).) The Staff reviewed the
qualification information for equipment items in those files and found that they
met the requirement of 100 days or the postaccident time margin requircments
specified in Position C.4 of Revision 1 of Regulatory Guide 1.89 and were thus
acceptable (Staff Exh. 5 at p. 3-24 and Table 3.1.)

60. The Meeting Summary also reflected that six of the twelve EQ files au-
dited contained deficiencies that required correction, (/d, at 1-2; Walker, Tr, 517.)
Of the six files, four called for supporting or clarifying information. They were:
(a) one file (#113-01-01) should be updated to include test information that
had been provided by Applicants during the audit, (b) a second file (#174-
15-01) should be supplemented to include additional information justifying the
use of a test sequence different from that specified in IEEE 323-1974, (c) a
third file (#113-06-01) should include a statement specifying that submergence
qualification was not required, (d) a fourth file (#236-11-06) should be supple-
mented to include clarifying test report data in the equipment summary evalu-
ation. (NECNP Exh. 11 at 2.) Two of the six audit deficiencies addressed two
specific equipment items observed during a plant walkdown conducted as part
of the audit. They were (e) three internal wires and a terminal block in a Limi-
torque Motor Operator (EQ File #248-37-01) were not identifiable and must be
replaced with qualified components, and (f) an ASCO Solenoid Valve (EQ File

13The Arhenius equation is a timefemperature relationship that compares the test time and temperature with
the time and temperature equivalency in the plant, with # constant in the equation that is representative of the
materials of the device. (Woodward, Tr. 482.)
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#NSSS-220-02) had two different equipment identification numbers on it, which
situation must be rectified. (Id.)

61. Applicants’ responses to the NRC audit observations, contained in let-
ters of April 3 and April 10, 1986, were attached to the prefiled testimony of
Messrs. Salvo, Thomas, and Woodward. These responses indicate that Appli-
cants have completed, or have committed to complete, actions on the deficiencies
and open items noted in the audit report. (Appl. Testimony, ff. Tr. 357, at 20-21,
Exhs. 2, 7.)

62. With respect to the files requiring clarifying or supporting information,
as found during the February 24-27, 1986 audit, the Staff noted in Supplement
5 of the Safety Evaluation Report (July 1986) that “[t]he applicant proposed
acceptable corrective measures in the form of additional information and file
revision to eliminate the deficiencies cited.” With respect to the two deficien-
cies noted during inspection of the installed equipment during a plant walkdown
conducted as part of the audit, the Staff noted that “[t]he applicant proposed ac-
ceptable corrective measures for the deficiencies that were found and committed
to correct all deficiencies by fuel load.” (Staff Exh. 5, §3.11.4 at p. 3-25.)

63. With respect to the overall Seabrook EQ program, the Staff, in SSER-5
(id., §3.11.5 at p. 3-25) concluded:

The Staff has reviewed the Seabrook program for the environmental qualification of electrical
equipment important to safety and safety-related mechanical equipment. The purpose of
the review was to determine the adequacy and scope of the qualification program and to
verify that the methods used to demonstrate qualification are in compliance with applicable
regulations and standards.

On the basis of the results of its review and subject to confirmation that all audit deficiencies
have been corrected, the Staff concludes that the Applicant has demonstrated compliance
with the requirements for environmental qualification as outlined in 10 C.F.R. 50.49, the
relevant parts of GDC 1 and 4, and §$ III, XT, and XVII of Appendix B to 10 CF.R. 50,
and with the criteria as specified in NUREG-0588.

64. Typically, the Staff asks an applicant to notify it by letter when all
deficiencies have been corrected and the EQ files have been changed to reflect
those comrections. Here the Staff has received such a letter from the Applicants
(Walker, Tr. 688, 713).

65. In addition to the six audited EQ files discussed above, during the 1986
hearing, through cross-examination NECNP challenged the adequacy of several
EQ files.!* (See generally Tr. 358-457.) Our findings with regard to the specific

M with respect to at least one of the files, concerns that had been raised in NECNP's opposition of July 2, 1986,
to Applicants® motion for issusnce of a partial initial decision authorizing low-power operation were addressed by
Avpplicants® witnesses in their prefiled testimony (Appl. Testimony, ff. Tr. 357, at 18-20).
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items in the five EQ files challenged in NECNP’s proposed findings are set forth
below.

66. EQ file #113-01-01, item: Anaconda 5-kV power cable (multiple con-
ductor) — The multiple conductor cable was qualified on the basis of compari-
son with test results from a single conductor cable as tested by Anaconda. The
construction of the tested specimen was referred to as being *‘exactly similar”
to that of the individual conductor in the multiple conductor cable. (NECNP
Exh. 1, reference 6, S5-page attachment to letter from Anaconda Company to
United Engineers and Constructors, dated December 10, 1979, at 2.) Applicants’
witness felt that the term “exactly similar” meant that both the tested cable and
the multiple conductor cable are similar within the bounds of environmental
qualification so that the test report adequately represents equipment supplied to
Seabrook and that the test is a representative test of that equipment. (Woodward,
Tr. 368-69.)

67. The Board does not find that the term “exactly similar” in this instance is
confusing and notes that the reference 6 letter, supra, explicates the similarities
and presents other information as to why the testing of the single conductor
cable would be representative of and applicable to the multiple conductor
cable. Environmental qualification by testing of similar items, with a supporting
analysis, is acceptable according to 10 C.F.R. § 50.49(f)(2). No evidence was
adduced to challenge the tests or supporting analysis presented in the EQ file
#113-01-01 (NECNP Exh. 1, reference 6). Thus, the environmental qualification
is acceptable and adequately documented.

68. EQ file #113-19-01, items: ITT Suprenant RG-58 coaxial cable and
RG-11 triaxial cable — These two items were qualified by comparison with sim-
ilar types of cable, RG-11-U and RG-59-U coaxial cables, that were tested. The
bases for similarity and qualification by comparison of the two untested cables
with those tested was explicated in a letter from the manufacturer. (Woodward,
Tr. 378-82; NECNP Exh. 4, Equipment Summary Evaluation at 1 of 1, and ref-
erence 4, Letter ITT Suprenant Division to United Engineers and Constructors,
dated February 11, 1983.)

69. The absence of qualification for submergence was justified on the
ground that the ITT Suprenant cables are not installed below postulated plant
flood Ievels; hence submergence qualification is not required. The basis for this
conclusion was a plant walkdown that is documented in the EQ file by a letter
from Impell Corporation to Yankee Atomic Electric Company, dated February
2, 1986. (Woodward, Tr. 377-78; NECNP Exh. 4, reference 10.) The Board
finds this conclusion to be justified.

70. Justification for similarity of the untested cables, generally, was that all
four ITT Suprenant cables were similar in construction details and the materials
used to construct them were identical. Further, the dimensions of the untested
RG-11 triaxial cable and the tested RG-11 coaxial cable are identical through
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the first shield, and the triaxial cable has an additional shield and jacket of
materials identical to that of the coaxial cable. (NECNP Exh. 4, reference 4.)
While NECNP challenged the similarity between the types of cable as not being
documented in the EQ file (NECNP Prop. Fdgs. 15-19), the Board found little
difficulty in accepting the manufacturer’s certification, or for that matter, in
locating testing requirements, materials specifications, and dimensions of all
four cables in the EQ file provided by NECNP. (NECNP Exh. 4, reference 1,
at 3-8, 12-13, Appendices A and B.) Thus, the Board finds that justification
for environmental qualification of cables RG-58 coaxial and RG-11 triaxial by
comparison with tested coaxial cables RG-11-U and RG-59-U is adequately
documented in the Applicants’ EQ files.

71. EQ file #113-20-01, items: ITT Suprenant 300V instrument cable (and
MM-IR-12 instrument rack) — This cable was not subjected to a submergence
test, but was qualified for 30 days’ submergence by immersion in tap water
and conducting a high-potential test based on 80 V/mil of insulation thickness
after completion of the 100-day SLB/LOCA testing where peak temperatures
reached 390°F, peak pressures reached 113 psig, 100% humidity was maintained
through the 100-day test, and cables were exposed intermittently to chemical
spray. The cable specimens were energized and electrical loadings were main-
tained throughout the 100-day test. Since the greatest depth of flooding that this
cable will experience in the plant under accident conditions is 3 feet, producing
a static pressure of about 1.3 psi, the static pressure is regarded as negligible
in comparison to the 113 psig pressure during the test. The presence of high
temperature, 100% humidity, and chemical sprays, with the high pressure is
considered adequate to account for the submerged condition of this cable for
a 30-day duration. (NECNP Exh. 5, reference 14, at 1-2,) Further basis sup-
plied for acceptance of the judgment that this procedure adequately qualified
the cable for 30 days’ submergence was that the cable had undergone thermal
and radiation aging to end-of-life conditions prior to the test sequence and that
actual moisture contact with the cable would not have produced more severe
conditions of stress. (Woodward, Tr. 404-06.)

72. The 300-kV ITT Suprenant instrument cable associated with three
valves located inside the reactor containment building and subject to submer-
gence due to LOCA flooding was found, with other items, not to meet a 1-year
postaccident operability time, as shown in Applicants® prefiled testimony. That
testimony indicated that the valves served by the cable would close in less than
1 minute, which time when added to the 1-hour margin required by Regulatory
Guide 1.89 results in a required operating life of 61 minutes. Applicants’ engi-
neering analysis further indicated that once the inboard letdown isolation valve
has closed, it has performed its safety function and is not required again in the
near term or for long-term recovery operation. The other valves (accumulator
tank isolation valves) are normally open during power operation and also re-
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ceive an SI signal to open. Applicants’ engineering review determined that all
the valves would perform their safety function within 24 hours and that long-
term failure of the cables does not result in a change in valve position. Thus
Applicants concluded that the 30-day postaccident operability qualification of
the associated cables has sufficient margin to ensure that the required safety
function has been performed. (Appl. Testimony, ff. Tr. 357, at 9; Appl. Exh. 4
at 1-2.) We agree.

73. As another matter, NECNP ‘challenged the completeness of EQ file
#113-20-01 with respect to Instrument Rack MM-IR-12 which is supplied by
the 300-kV instrument cable. According to NECNP, the EQ file indicates that
submergence qualification for the cable is not required because the instrument
rack has been downgraded to Operability Code C, and that no explanation or
justification for the change (in the instrument rack operability code) is provided
in the file. (NECNP Prop. Fdgs. 22-23; see NECNP Exh. 5, Environmental
Qualification Assessment Report, at 11 n.9.)

74. Equipment categorized as Operability Code C is that which may see a
harsh environment, including submergence, subsequent to design basis accidents,
but which performs no safety function relative to mitigating the accident or
putting the plant in a safe condition after the accident. Operability Code C
equipment is also evaluated to determine that failure of the equipment due to
environmental conditions will not affect the safety of the plant. (Woodward,
Tr. 386-87; see also Regulatory Guide 1.89, Appendix D, {3.c.)

75. The Impell Corporation, for the Applicants, reviewed locations of Class
IE electrical equipment in the plant and determined that some were located
below flood level for the specific equipment locations. With regard to instrument
rack MM-IR-12, located below flood level in the mechanical penetration area,
Impell found that the rack, its accessories and the transmitters are not qualified
for submergence. It recommended that the equipment be relocated above flood
level unless it can be shown that operability for the moderate energy line
break (MELB) is not required. (NECNP Exh. 5, reference 12, at 4; Woodward,
Tr. 387.)

76. United Engineers and Constructors performed a specific review and
determined that no piece of equipment in instrument rack MM-IR-12 was
required to perform any safety function during an MELB. Accordingly, the
instrument rack was downgraded to operability Code C. The report of the change
is an Engineering Change Authorization (ECA No. 03/114514A dated 2-21-
86) that is found in the EQ file, NECNP Exh. 5, reference 16). The ECA
shows the signoff that indicates that several engineering disciplines reviewed the
operability requirements and determined that there is no impact on downgrading
the equipment from operability Code A to C. A pencilled-in change reflecting
the change on the Class IE equipment list also is present in reference 16 and this
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change will be reflected in the next scheduled revision of the harsh equipment
list for Seabrook (Woodward, Tr. 386-91; NECNP Exh. 5, reference 16.)

77. The Board finds that detailed explanation of the criteria used to down-
grade the instrument rack MM-IR-12 in the ITT Suprenant cable EQ file #113-
20-01, beyond that contained in the file, is not necessary to satisfy the require-
ment of 10 CF.R. §50.49(j) that EQ files be maintained in auditable form. No
other requirement for inclusion of more detailed explanation in the EQ file was
averred by NECNP or any other party, and we know of none.

78. EQ file #NSSS-220-03, items: limit switches RH-ZS-618 and RH-ZS-
619 — NECNP challenged this file on essentially the same basis as the foregoing
instrument rack (Fdgs. 73-76, supra). NECNP alleges incompleteness because
there is no explanation in the EQ file of the reason for downgrading the limit
switches to Operability Code C. Indeed, the same ECA (No. 03/114514A) is
referenced to document the change in operability code. (NECNP Prop. Fdg. 29,
NECNP Exh. 9, reference 12, at 2; Woodward, Tr. 446-48.)

79. The Qualification Evaluation Worksheet for the components in this
file indicates that all items are located above flood level. Applicants’ witness
believed that this was incorrect and that the entry for the “above flood level”
question should be “no” rather than “yes” because some equipment is located
below flood level. Note 1 on the same page indicates that the limit switches RH-
ZS5-618 and RH-ZS5-619 are located below postulated flood level but that the
operability code has been changed to Code C. (Woodward, Tr. 446-47, NECNP
Exh. 9, Environmental Qualification Worksheet at 2.)

80. For the same reasons held in Fdgs. 76-77, supra, for the instrument rack,
we find that NECNP’s allegation of incompleteness of EQ file #NSSS-220-03
for the limit switches lacks merit.

81. EQ file #174-15-01, item: Transamerica Delaval level transmitters
and silicone oil-filled-conduit riser assembly — This equipment measures con-
tainment water level from a ball on a rod sensor and transmits the corresponding
water-level electrical signals to the control room. A 30-minute submergence test
had been conducted on the level transmitters, but in order to qualify the trans-
mitters for a 1-year submergence duration, Applicants designed and installed a
riser device of metal conduit with sealed connections through which the inter-
connecting wires run, and which is filled with silicone oil to prevent moisture
intrusion into the transmitters. (Woodward, Tr. 429; NECNP Exh. 7, Qualifica-
tion Evaluation Worksheet at 1 and reference 7 at 5.)

82, Each of the conduit riser assemblies is configured in an inverted “U”
shape with its downward-pointed legs of unequal length terminating at the
junction box or splice box attached to one of a pair of level transmitters. Only
the lower transmitters (ID: CBS-LE-2384-1 and CBS-LE-2385-1) of each riser
assembly are below flood level and subject to submergence. A “Tee” fitting with
a threaded plug or cap is located at the high point of each inverted U-shaped riser
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assembly to permit filling both legs with Dow #710 silicone oil. The risers, as
constructed, are intended to provide a static head of 4 feet 6 inches of oil above
postulated flood level to counter the 6-5/8-inch head of water that would cover
the lower transmitters. (NECNP Exh. 7, Equipment List at 1, Environmental
Qualification Assessment Report at 1 and 11, reference 5 at 1-4, reference 7
at 2, 3, 5, and 9; Woodward, Tr. 452 (post line 16)-454.) The oil used in the
risers is the same as that used in the equipment boxes and was used in the
environmental qualification test configuration. (Woodward, Tr. 436.)

83. NECNP challenged two aspects of the riser assemblies, principally on
grounds associated with information provided in reference 7 of EQ file #174-
15-01, the Engineering Change Authorization (ECA) which was prepared to
obtain authorization and to provide instruction on installation of the risers. First,
the ECA is inconsistent with other parts of the EQ file in that the flood levels
differ by 2 feet 8 inches and the instructions to fill the riser would result in fill
levels that differ by 4 feet relative to postulated flood levels.!® Second, NECNP
asserts that elimination of a pressure test to check for leaktightness of the riser
assembly, that was originally called for by the ECA design, compromises the
ability of the transmitter to function for the duration of an accident in which it
might be submerged. (NECNP Prop. Fdgs. 35, 37, 40, 45; NECNP Exh. 7 at 2,
3, 5, 9; Environmental Qualification Assessment Report at 11 n.11.)

84. The ECA of this EQ file (NECNP Exh, 7, reference 7) contains the
installation instructions for installing the risers. Sheet five of the ECA illustrates
the concept of filling one riser to a 6-inch-minimum point above the flood level
which corresponds to the spreader fill connection (*“Tee"). This is not inconsistent
with the fill instructions on sheet five of the ECA. Once the equipment was
installed, the ECA is no longer the drawing of record for the plant. The
postulated flood level in this location at the time the ECA was prepared was
(-)18 feet. (Salvo, Tr. 451; Woodward, Tr. 452, 454; Thomas, Tr. 455.)

85. After issuance of the ECA (NECNP Exh. 7, reference 7) the postulated
flood level at this location was changed to ()20 feet 8 inches. (Woodward,
Tr. 454.) Also, actual measurements of the riser assembly during a plant
walkdown indicate that the elevation of the filler “Tees” are 8 inches above (-)17
feet 1-3/8 inches (equals (-)16 feet 5-3/8 inches) and 9-1/2 inches above (-)17
feet 1-3/8 inches (equals (-)16 feet 3-7/8 inches). (NECNP Exh. 7, reference 5,
at 2, 4.) Filling the risers to the respective levels of the filler “Tees” will provide
an oil head of 4 feet 2-1/2 inches above flood level at one riser and 4 feet 4-1/8
inches above flood level at the other riser. (/d. at 1, 3.) This would counter the

1510 Proposed Finding 40 NECNP mistakenly states that a flood level of (<)18 feet is 2 feet 8 inches lower
than flood level (-)20 feet 8 inches. An elevation of (-)18 fect is 2 feet 8 inches Aigher than clevation (-)20
fect 8 inches. Also, the fill levels (“Tec” fittings), ar constructed, are in excess of 1 foot sbove the minimum
(-)17-foot 6-inch level specified in the ECA. Thus the as-built fill levels are not inconsistent with those in the
ECA installation instructions. (See Fdg. 84.)
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6-5/8-inch head of water that would cover the submerged transmitters during the
postulated flood. These elevations and static pressure heads are in approximate,
but not exact, agreement with the design as specified in the “Special Conditions™
for acceptance of the submergence qualification of this equipment. (NECNP
Exh. 7, EQ Assessment Report at 15 see supra Fdg. 82.) Thus, we find NECNP’s
allegations concerning the design of the risers and the alleged discrepancics in
flood level, fill level, and filling instructions to be without merit.

86. In regard to the elimination of the pressure test of the riser assemblies
(Fdg. 83), the original purpose of the 60-pounds-per-square-inch test was
to examine the assemblics for leaktightness. Upon later review, Applicants
determined that the equipment could be damaged by the pressure test, so the test
was eliminated. (Salvo, Tr. 450; NECNP Exh. 7, reference 7, at 2 (Rev. “C"),
3,59)

87. According to the Applicants a visual examination was performed to
verify that the system was leaktight. (Salvo, Tr, 451.) Applicants also asserted
that leakage could be adequately monitored during periodic calibrations that take
place at intervals of a year to 15 months and, generally, during entries into the
containment. (Thomas, Tr. 433-35.)

88. Applicants also asserted that under accident conditions the design of the
equipment is such that pressure on both sides of the device would be equalized,
and that there would be no differential pressure on the system other than the
static head of the liquid which is minimal. (Salvo, Tr. 480-81.) No explanation of
how pressure equalization would be achicved by the design was given, however,

89. The environmental qualification duration for submerged conditions of
the containment water level measuring transmitters depends upon an adequate
Ievel of silicone oil remaining in the riser devices to maintain a small static
head to counter the 6-inch static head of water above the Iower units under
submerged conditions. Absence of a differcntial pressure head in the system
under environmental pressure conditions is also required. (NECNP Exh. 7,
Environmental Qualification Assessment Report, at 1.)

90. No maintenance requirements are specified to maintain the qualified
life of the level transmitters in EQ file 174-15-01. (/d. at 3.) The Board directs
that maintenance requirements for the silicone-oil-filled riser assemblies be
developed and included in the EQ file to ensure that an adequate level of oil is
continuously present in the riser assemblies to maintain the qualified life of the
level transmitters under the required environmental conditions.

Conclusions of Law

The Board has considered all of the evidence presented by the parties and
the entire record of this proceeding. All issues, arguments, or proposed findings
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presented by the parties, but not addressed in this partial initial decision, have
been found to be without merit or unnecessary to that decision. Having resolved
all onsite safety and emergency planning issues in controversy, pursuant to 10
C.F.R. §§50.57(c) and 5047(d), the Board authorizes issuance of a license
to operate Seabrook Station, Unit 1, up to 5% of rated power, subject to the
condition set forth below in paragraph number one of our Order. We find that
there is reasonable assurance the Seabrook Station, Unit 1, can be operated up
t0 5% of rated power without endangering the public health and safety, and that
the state of onsite emergency preparedness provides reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency. Further, if the other Licensing Board, which is considering offsite
emergency planning issues, determines to authorize a full-power operating
license, prior to the issuance thercof Applicants must have satisfied the three
conditions set forth below in § 2 of our Order.

Order

WHEREFORE, in accordance with the Atomic Energy Act of 1954, as
amended, and the rules of practice of the Commission, and based upon the
foregoing Findings of Fact and Conclusions of Law, IT IS ORDERED that:

1. Upon making the applicable findings required under 10 C.F.R. § 50.57(a),
the Director of Nuclear Reactor Regulation is authorized to issue a license
authorizing low-power testing and operation limited to 5% of rated power for
the Seabrook Station, Unit 1, provided that, prior to the issuance thereof,
Applicants shall have developed and placed in the appropriate environmental
qualification file, maintenance procedures required to ensure that an adequate
level of oil is continuously present in the silicone-oil-filled riser assemblies
associated with the containment water level transmitters to maintain the qualified
life of the transmitters under the required postaccident environmental conditions
(see Fdg. 90, supra);

2. If a full-power operating license is authorized by the other Licensing
Board which is considering offsite emergency planning issues, prior to the
issuance thercof, Applicants, with respect to the Safety Parameter Display
System, shall have:

(a) dcdicated the SPDS terminal so that a continuous display of the
Critical Safety Functions will be achieved or, by means of a test function
and test computer, have an SPDS display on every cathode ray tube
format in the control room to continuously display the SPDS top-level
display (see Fdg. 30, supra),
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(b) provided for continuous display of residual heat removal and
hydrogen concentration critical safety function variables at the prime
SPDS station (see Fdg. 33, supra); and

(c) established a radiological control screen at the prime SPDS
station which, at the minimum, can be called up by the operator and will
display steam-line radiation and stack radiation parameters (see Fdg. 36,
supra).

Pursuant to 10 C.F.R. §2.760(a) of the Commission’s Rules of Practice,
this Partial Initial Decision will constitute the final decision of the Commission
forty-five (45) days from the date of issuance, unless an appeal is taken in
accordance with 10 C.F.R. §2.762 or the Commission directs otherwise. See
also 10 C.F.R. §§2.764, 2.785, and 2.786.

Any party may take an appeal from this Decision by filing a Notice of Appeal
within ten (10) days after service of this Decision. Each appellant must file a
brief supporting its position on appeal within thirty (30) days after filing its
Notice of Appeal (forty (40) days if the Staff is the appellant). Within thirty
(30) days after the period has expired for the filing and service of the briefs of
all appellants (forty (40) days in the case of the Staff), a party who is not an
appellant may file a brief in support of or in opposition to the appeal of any
other party. A responding party shall file a single, responsive brief regardless of
the number of appellant briefs filed. See 10 C.F.R. §2.762(c).

THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Jerry Harbour
ADMINISTRATIVE JUDGE

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 25th day of March 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ADMINISTRATIVE LAW JUDGE
Ivan W. Smith

In the Matter of Docket Nos. 30-01993
70-1396
(License Nos. 21-00338-02
SNM-1393)
(EA 85-89)

HURLEY MEDICAL CENTER

(One Hurley Plaza,

Flint, Michigan) March 3, 1987

In an Initial Decision, the Administrative Law Judge sustains a civil penalty in
the amount of $2500 imposed against the Licensee by the Director of Inspection
and Enforcement for failure to comply with NRC requirements concerning the
possession and use of a variety of nuclear materials in diagnostic and therapeutic
medicine.

CIVIL PENALTY: ENFORCEMENT POLICY

In this enforcement action, the NRC Staff and the Licensee, a community
hospital, had stipulated to fourteen violations of NRC requirements. The issue
remaining was whether a civil penalty should be imposed in accordance with the
General Statement of Policy and Procedure for NRC Enforcement Actions (10
C.F.R. Part 2, Appendix C), and in consideration of the safety significance of
the stipulated violations. The Commission’s Policy and Procedure for NRC En-
forcement Actions, by its express terms, must be followed by the administrative
law judge in determining whether a civil penalty should be imposed, mitigated,
or entirely remitted.
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CIVIL PENALTY: AGGREGATION AND ESCALATION OF
LICENSE VIOLATIONS

When several Severity Level IV violations stemming from Licensee’s general
failure to exert management oversight and control over its radiation safety
program are found, the Severity Level IV violations may be aggregated into
a Severity Level IIT violation and a civil penalty appropriate to the escalated
violation is imposed.

CIVIL PENALTY: BURDEN OF PROOF

Where the NRC Staff fails in its burden of proof with respect to some of
the charged violations, the administrative law judge cannot substitute his own
judgment for that of the Dircctor of Inspection and Enforcement if doing so
would mean imposing a penalty on charges not specified in the Director’s order
imposing the civil penalty, thus distinguishing Atlantic Research Corp., ALAB-
594, 11 NRC 841, 848-49 (1980).

CIVIL PENALTY: FAIR NOTICE AND CONSTITUTIONAL DUE
PROCESS

As a matter of fair notice and due process, a licensee in a civil penalty
proceeding must be timely informed of the theory of the case against it, citing
Goldberg v. Kelly, 397 U.S. 254, 271 (1970).

CIVIL PENALTY: IMPARTIAL DECISIONMAKER AND DUE
PROCESS

The administrative law judge may not save the Director of Inspection and
Enforcement from a failed theory of the Director’s case by substituting another
theory because the Director, not the administrative law judge, has the burden of
proof, and the licensee is entitled to an impartial decisionmaker. The function
of the adjudicator may not be commingled with the function of the prosecutor,
citing Wong Yang Sun v. McGrath, 339 U.S. 33, 46 (1950).

APPEARANCES
Edward P, Joseph, Esq., Counsel for Hurley Medical Center.

Lee Scott Dewey, Esq., Counsel for Nuclear Regulatory Commission.
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INITIAL DECISION

I. INTRODUCTION

A. Background

This is a civil penalty action brought by the NRC Staff against Hurley
Medical Center of Flint, Michigan. Hurley is a community hospital holding
NRC licenses authorizing it to possess and use a variety of nuclear materials
in diagnostic and therapeutic medicine.

The action is brought under § 234 of the Atomic Energy Act, as amended
(42 U.S.C. §2282), and 10 C.FR. §2.205. It is based upon fourteen vio-
lations of NRC “requirements™ observed by Radiation Specialist William
P. Reichhold of NRC’s Region III during a routine inspection on May 2,
3, and 24, 1985,

Following the inspection, the Administrator of Region III issued a Notice
of Violation and Proposed Imposition of Civil Penalties in the amount of
$2500. Hurley responded by protesting the imposition of penalties, but,
on February 24, 1986, the Director of Inspection and Enforcement, for the
NRC Staff, issued an Order Imposing Civil Penalties in the amount initially
proposed. In an appendix to the Order, the Staff evaluated and rejected
Hurley’s response to each of the fourteen violations. Hurley exercised its
right to a de novo adjudicatory hearing which I conducted in Flint, Michigan
on October 15, 1986.

B. The Issues

None of the core facts underlying the Staff’s action are in dispute. Li-
censee concedes that each of the fourteen charges against it are violations
of Commission requirements.2 Only the significance of the violations and
adequacy of comrective actions were litigated. There is no allegation that
Hurley personnel engaged in any personal wrongdoing or intentional mis-
conduct.

INRC “requirements,” as that term is employed by the NRC Staff, means regulations and license conditions. As
is usually the case, Hurley's licenses each contain a condition which incorporates the commitments made in the
license applications.

2The parties stipulated that a portion of the Order Imposing Civil Monetary Penalties (Staff Exh. 4), entitled
“Appendix, Evaluation and Conclusions™ (hereinafter “Stipulation™) is & fair and accurate statement of the facts
underlying the violations. Tr. 14, 52-55. See also Memorandum and Order Following Prehearing Conference, May
23, 1986 (unpublished). The Stipulation therefore contains (1) a statement of the violation, (2) a paraphrase of
Licensec’s responses to the Notice of Violation, and (3) the NRC evaluation of the responses.
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In summary, the fourteen violations were:
(A) the failure of Hurley’s Isotope Committee to meet quarterly,
(B) the use of xenon-133 in an unauthorized room,;
(C) the failure by nursing personnel to wear film badges;
(D) the failure to perform surveys of patients” rooms and adjacent areas;
(E) the use of a physician, other than the physician listed on the license,
to be responsible for the nuclear pacemaker program;
(F) the failure to explant, recover, and return for disposal a nuclear
pacemaker;
(F) the failure to report the death of pacemaker patients;
(G) the failure to report the loss of contact with pacemaker patients;
(H) the failure to contact pacemaker patients monthly;
(I) the failure to conduct quarterly physical inventories of Group VI
sources;
(3) the failure to conduct quarterly physical inventories of calibration
sources;
(K) the failure to semiannually leak-test Group VI sources;
(L) the failure to assure that shipments of radioactive material were within
allowable limits for external radiation and contamination; and
(M) the failure to maintain survey records of technetium-99m contami-
nated waste.
Stipulation.

The broad issue is whether, under the General Statement of Policy and
Procedure for NRC Enforcement Actions (10 CF.R. Part 2, Appendix C)
(Enforcement Policy) and relevant regulations, a civil penalty should be imposed
given the stipulated violations. Notice of Hearing, 51 Fed. Reg. 12,582-83
(Apr. 8, 1986). Both parties agree that, consistent with the Enforcement Policy,
the safety significance of the violations must be considered. The Staff argues
that each of the violations, except for Violation N, has more than minor safety
significance. Hurley contends that none of them do, and at most, some are of
only minor safety significance.

The parties dispute whether the violations have been correctly categorized
in accordance with the five possible severity levels set out in the Enforcement
Policy.

The Staff also contends that the violations should be aggregated and increased
to a Severity Level 111 violation because of their common cause, and that Viola-
tion F, standing alone, calls for a Severity Level IH designation. Consequently,
according to the Staff, the civil penalty should be imposed. Hurley vigorously
argues to the contrary. Moreover, according to Hurley, its own corrective action
obviated the need for any remedial penalty.
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C. Applicable Principles of Law and Procedure

The NRC Staff, as the proponent of the Order Imposing Civil Penalties, has
the burden of proof. 10 C.F.R. §2.732. The Staff must support its burden by the
preponderance of the reliable, probative, and substantial evidence. Administra-
tive Procedure Act, 5 U.S.C. § 556(d). My decision must be, and has been, based
upon the whole record of the proceeding. I have considered all the arguments
and proposed findings of fact advanced by the parties even though this decision
may not address each of them. /d. The NRC Enforcement Policy, by its express
terms, sets the policy and procedure to be followed by the Commission®s pre-
siding officers in enforcement proceedings. Part 2, Appendix C, preamble. The
Enforcement Policy is discussed in detail below.

Because this action is brought pursuant to 10 C.F.R. §2.205, the action I may
take is limited to imposing, mitigating, or entirely remitting the civil penalty im-
posed by the Director’s Order Imposing the Civil Penalty. 10 C.F.R. §2.205(f).
See also Notice of Hearing, supra. 1 may not, therefore, increase the amount of
the penalty.

Furthermore, I may not impose a penalty on any theory of the case not
timely advanced by the NRC Staff. This is a mixed question of jurisdiction
and substantive law which has never been thoroughly covered in NRC case
precedents. Because it is relevant to a portion of my decision below, some
elaboration of my reasoning may be helpful.

In Reich Geo-Physical, Inc., ALJ-85-1, 22 NRC 941 (1985), another civil
penalty proceeding, I noted that I could not assign a severity level to a
violation that would exceed the position taken by the Director in imposing
the penalty. Id. at 960 n.10. The Staff apparently disagrees because, in this
proceeding, the Staff argues that I am not bound by its theory of the case and that
I can independently determine the basis for the penalty. Staff Proposed Finding
8, citing Atlantic Research Corp., ALAB-594, 11 NRC 841, 848-49 (1980). It
is true that the Appeal Board in Atlantic Research stated that the administrative
law judge, the appeal board, and the Commission “may substitute their own
judgment for that of the Director [imposing a civil penalty].” But the Appeal
Board went on to explain: “Stated otherwise, if deemed to be warranted in the
totality of circumstances, the adjudicator is entirely free to mitigate or remit the
assessed penalty.” Id. at 849.

In the case before me, I cannot substitute my own judgment for that of the
Director if doing so would mean imposing a penalty on allegations not specified
in the Director’s Order imposing the civil penalty. That order, because it is
incorporated by reference in the Commission’s Notice of Hearing, sets the limits
of the presiding officer’s jurisdiction in the noticed hearing, Public Service Co. of
Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316,
3 NRC 167, 170 (1976); Metropolitan Edison Co. (Three Mile Island Nuclear
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Station, Unit 1), CLI-82-31, 16 NRC 1236, 1238 (1982) (Commission notice of
hearing did not give licensing board jurisdiction to impose a civil penalty).

Moreover, as a matter of fair notice and due process, the Licensee must
be timely informed of the theory of the case against it. My decision must be
based upon the legal principles established during the hearing process. Goldberg
v. Kelly, 397 U.S. 254, 271 (1970). Therefore I may not substitute my own theory
of the case for that of the Director if the consequence is to impose a penalty on
any basis not made known to the Licensee in time for it to be confronted. /d.

Nor would it be appropriate for the presiding officer to save the Director from
a failed theory of his case by substituting any other theory. The Director, not the
presiding officer, has the burden of proof. The Licensee is entitled to an impartial
decisionmaker. Id. The function of the adjudicator cannot be commingled with
the function of the prosecutor. Id.; Wong Yang Sun v. McGrath, 339 U.S. 33,
46 (1950). Accordingly, in this proceeding at least, the Director, in carrying his
burden of proof, must stand or fall on his own theory of the case.

Mindful of these principles, I turn next to the findings of fact and reasons
for the decision.

II. FINDINGS OF FACT

1. The NRC Staff presented a panel of witnesses consisting of William
P. Reichhold, an NRC Region III Radiation Specialist who conducted the
inspections; Donald J. Sreniawski, Mr. Reichhold’s Section Chief in Region
III’'s Division of Radiological Safety and Safeguards; Perry D. Robinson,
Enforcement Specialist in the NRC’s Office of Inspection and Enforcement; and
Bernard W. Stapleton, Region III Enforcement Specialist. The facts underlying
the violations having been previously stipulated, the Staff Panel testified about
the safety significance of each violation, whether the severity levels of the
violations were correctly assigned, the basis for imposing the $2500 civil penalty,
and whether the penalty should be imposed, remitted, or mitigated. Staff Panel,
ff. Tr. 71.

2. NRC Staff exhibits offered and received into evidence at the hearing
were: NRC Exh. 1 — the NRC’s August 22, 1985 Notice of Violation and
Proposed Imposition of Civil Penalties; NRC Exhs. 2 and 3 — the Licensee’s
two responses (both dated October 4, 1985) to the Notice; and NRC Exh. 4
— the NRC’s February 24, 1986 Letter and Order Imposing Civil Monetary
Penalties with an appendix which is now the Stipulation.

3. Hurley presented Jack Dagenais, Hurley’s Assistant Director, and Dr.
Morris 1. Bank, Hurley’s Radiological Physicist. ff. Tr. 206. Mr. Dagenais
described steps taken by Hurley to improve its radiology program in recent
years. Dr, Bank testified concerning his view of the safety significance of the
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violation and explained the background of the events at Hurley. Hurley offered
no exhibits. Id.

A. The Violations
Violation A

4. Hurley’s Medical Isotope Committee was required by the license to
meet no less than once in each calendar quarter, but it failed to meet during
the first, third, and fourth quarters of 1981 and 1982; the second and third
quarters of 1983; the first and second quarters of 1984; and the first quarter of
1985. Stipulation at 4.

5. The Committee’s duties include performing audits and ensuring the
medical facility’s safe use of radioactive materials. It also has overall hospital
responsibility for ensuring that all uses of radioactive material are in accordance
with NRC regulations and the conditions of its nuclear license, for recommend-
ing corrective action for any deficiencies in the nuclear program, and for ensur-
ing that the byproduct materials license is amended when necessary. Staff Panel
(Sreniawski), ff, Tr. 71, at 8.

6. The Staff maintains that the failure to meet regularly was a significant
safety concern which probably played a role in the numerous violations identified
by the NRC during the 1985 inspection. The violations might have been
prevented if the Committee had met and performed its duties as required. Staff
Proposed Findings at 5-6.

7. Hurley explains that the Committee thought that meeting semiannually
was sufficient, and that the failure was not willful. In any event, according
to Hurley, the failure to meet had no environmental or safety significance,
and compliance was brought about immediately following the May 24, 1985
inspections.

8. Turning first to the issue of willfulness, Hurley has not been charged
with willful or intentional violation of the rules in any of the fourteen counts, nor
do I find any willfulness. Accordingly there is no need to discuss this aspect of
Hurley’s defense each time it is raised. The standards for assessing the need for
a penalty are discussed in §II1.D, below. Similarly, I discuss in § II.D, below,
the issue of the timing of Hurley's corrective actions.

9. It is true, as Hurley argues, that the failure of the Committee to meet
cannot be traced directly to a safety incident. But the Staff is absolutely correct
on this issue. The Committce failed in its duty to ensure that the uses of
radioactive materials were in accordance with NRC requirements. Since I find
that some of these violations had safety significance in themselves, the failure
of the Committee to even meet as scheduled, let alone perform as required, is a
matter of safety significance. Moreover, the fact that the Committee did not even
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know how often it was required to meet is not, as Hurley would have me find, an
attenuating factor. It is, in fact, an exacerbating factor. The meeting requirement
was clear and should not have been subject to any misunderstanding. Stipulation
at 1.

Violation B

10. The application incorporated as a license condition described Room
22, equipped with a ventilation system, as the area where xenon-133 would be
used. However, Hurley began using Room 20 for xenon-133 procedures without
NRC authorization and without informing the NRC. Dr. Bank testified, without
elaboration, that the Radiation Safety Officer had determined that *“the new
room had same airflow as old room.” Bank, ff, Tr. 206, at 3. However, on the
day of the inspection, even upon questioning, Hurley personnel were unable
to provide information that the airflow in Room 20 was adequate. Tr. 97-98
(Sreniawski). The basis for the Radiation Safety Officer’s conclusion that the
ventilation in Room 20 was adequate for xenon-133 use was not revealed. If
indeed the Radiation Safety Officer had carefully calculated or evaluated the
airflow of the ventilation system and the potential concentration of xenon-133 in
Room 20, I would have expected that information to be presented at the hearing
in support of Dr. Bank’s terse conclusion. The information presented in the
hearing and during the inspection at Hurley is scarcely the type of information
needed to provide the requisite assurance that the statement is true — which
is the issue here, It may or may not be true that Room 20 was adequately
ventilated. The NRC inspectors have the statutory duty to assure themselves that
the xenon-133 imaging room was operated with adequate radiological controls
to protect workers, patients, and members of the public against unnecessary
radiation exposure because the activity has safety significance. Staff Panel
(Sreniawski), ff. Tr. 71, at 9. The rule that I apply with respect to violation
B and similar violations is that where the activity has a safety significance, the
failure to demonstrate when required that the activity has been safely conducted
is in itself a matter of safety significance. Violation B is of more than minor
safety significance.

Violation C

11. Contrary to the terms of its license, in 1984 and 1985, Licensee’s
nurses failed to wear film badges during care of patients who had undergone
brachytherapy implants. Stipulation at 2.

12. According to the NRC Staff, this failure was a significant safety concern
since the badges are needed to evaluate the radiation doses a nurse receives
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during time spent with a patient. Badges are particularly important when medical
emergencies develop with a patient’s care, requiring nurses to spend more time
in the immediate vicinity of the patient. Badges are also especially important
if brachytherapy sources become dislodged from patients undergoing treatment,
thereby subjecting nurses to significantly higher radiation doses. Staff Panel
(Sreniawski), ff, Tr. 71, at 9-10.

13. This activity is addressed in Part 20 of the Commission’s regulations:

§20.202 Personnel monitoring.

(a) Each licensee shall supply appropriate personnel monitoring equipment to, and shall
require the use of such equipment by:

(1) Each individual who enters a restricted area under such circumstances that he receives,
or is likely to receive, a dose in any calendar quarter in excess of 25 percent of the applicable
value specified in paragraph (a) of §20.101.

14. Hurley's Radiation Safety Officer determined that the nurses would be
exposed to less than 25% of their allowable doses, therefore film badges would
not be required. His calculations were based upon a very carefully considered
evaluation of the potential doses and they were not disputed by the NRC
Staff, Stipulation at 3. In fact the Director conceded that 10 C.F.R. § 20.202(a)(1)
would not require the issuance of film badges to nurses, but that since the license
application was more restrictive than the regulation, Hurley was nevertheless in
violation. /d. With nothing more, the violation would be pro forma technical,
with no self-evident safety significance.

15. The Staff, through the testimony of Mr. Sreniawski, reneged on the Stip-
ulation. According to Mr. Sreniawski, Hurley was in violation of §20.202(a)(1)
because the Hurley Radiation Safety Officer’s determination “does not take into
account exigencies that might occur.” Staff Panel (Sreniawski), ff. Tr. 71, at
10. The Staff now takes the position that a “worst-case analysis” is required to
take into account the possibilities for greater exposure. /d.

16. The Staff has failed to carry its burden on Violation C. First, it is
bound by the Stipulation that Hurley’s film-badge determination complied with
§ 20.202(a)(1). Second, even on the factual merits, § 20.202(a)(1) refers to doses
that an individual receives “or is likely to receive.” The Staff’s asserted re-
quirement that a worst-case analysis must be made is not required by the
regulation. Third, the Hurley Radiation Safety Officer calculated that a nurse
would receive “10 mR per month or 90 mR per quarter [sic].” Stipulation at
3. This arithmetical incongruity may be the result of a copying error. The Ra-
diation Safety Officer may have been referring to 90 mR for three quarters of

228



pregnancy relevant to a group of fertile female nurses.? If such is the case, the
Radiation Safety Officer’s determination was conservative because, according to
Mr. Sreniawski of the NRC Staff, a fertile female is allowed to receive 125 mR
per quarter or 375 mR per 9-month period. Calculated from Tr. 106 (Sreniawski).

17. The Staff argues, however, that Hurley cannot make a unilateral decision
not to comply with the condition of the license. I agree that the better course
would have been to seek a license amendment, and for that reason I find that
Violation C had minor safety significance. However, I disregard the violation
for the purpose of determining whether a civil penalty should be imposed.

Violation D

18. A license condition requires that, when patients are being treated with
therapeutic quantities of radionuclides, surveys must be made of the exposure
rates in the patient’s room and adjacent areas. Hurley acknowledged that it did
not meet the terms of the license but countered that it complied with the more
lenient standard of the Michigan Radiation Rules, i.e., Hurley may rely upon
calculations from previous surveys rather than a survey in each case. Stipulation
at 4.

19. It is not disputed that Hurley made a series of surveys in areas where
patients had received brachytherapy treatment and that no excessive radiation
levels were found. The Staff, however, does not accept the result of previous
surveys because they do not take into account variables in each treatment case
such as changes in the location of the patient’s bed, changes in shielding,
changes in the type and magnitude of treatment, and possible errors in source
loading. Staff Panel (Sreniawski), ff. Tr. 71, at 11,

20. The Staff concedes, however, that if Hurley evaluated for the variables
in each case, the Michigan Rule would satisfy the NRC requirement. Tr. 109,
110 (Sreniawski). There is no evidence either way whether Hurley made a
determination in each case that there were variables to contend with. Nothing
was found during the inspection to indicate variables — for example, a change
in the magnitude of treatment. Tr. 109-14 (Reichhold).

21. Hurley has by stipulation admitted that it violated the terms of its
license. The license condition has obvious safety significance. If Hurley has
affirmative evidence that its practices meet the substantive expectation of the
license condition, it had the burden of coming forward with that evidence. I
presume that Hurley would have presented such evidence to the inspector. 1

3This finding is not free from doubt however. Hurley's original response stated that “(i]f the same nurse attended
three patients per month, she would receive 30 mR per month or 90 mR per quarter. Staff Exh. 3, Attachment
at 2. T have elected to follow the terms of the Stipulation, however, on the presumption that the lawyers in this
proceeding stipulated to the accurate version, because stipulation has persuasive legal effect as 2 rule of evidence,
and because the NRC Staff has the burden of proof.
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do not regard the fact that the NRC inspection did not identify any variables
adversely affecting safety to be such evidence. Accordingly, I find that Violation
D has more than minor safety significance.

Violation E

22. A condition of the special nuclear material license, based on a 1973
representation, was that Dr. Weber was responsible for the nuclear pacemaker
program. For many years, Hurley had not implanted a nuclear pacemaker. When
it resumed the pacemaker program, Dr. Weber had been replaced by another
physician, a cardiologist, who was qualified to be in charge of the program. How-
ever, Hurley failed to identify to the NRC Dr. Weber’s successor. Stipulation at
5; Tr. 114 (Sreniawski).

23. The NRC is concerned when an unauthorized individual is given
responsibility for a nuclear pacemaker program without NRC approval since
individuals having this responsibility, without adequate training and knowledge
of hazards and procedures, can cause the loss of a pacemaker. This loss, in turn,
can result in unnecessary radiation exposure to the general public. Under these
circumstances, it is necessary that an individual’s training and experience be
properly reviewed by the NRC to ensure that qualified individuals are responsible
for the pacemaker program. Staff Panel (Sreniawski), ff. Tr. 71, at 12,

24, Since the NRC was satisfied retrospectively that the physician succeed-
ing the authorized physician was also qualified, the essence of the violation
was that the NRC was denied the opportunity to review the second physician’s
qualification before the activities under his direction took place.

25. 1In Radiation Technology, Inc., ALAB-567, 10 NRC 533, 546, 547
(1979) (cited by the NRC Staff in its proposed findings), the licensee failed
in its effort to mitigate a penalty by arguing that the unlicensed employee (using
byproduct material) was in fact properly trained. Id. at 547. But unlike the
case here, the Radiation Technology licensee had previously been cited for a
similar violation which was resolved with a promise of future compliance. The
gravamen of the violation in Radiation Technology, it seems, is that the licensee
failed to comply with an express pledge not to repeat the same violation. The
two cases are quite different. There is no suggestion that Hurley had ever been
involved in a similar infraction of its license.

26. This is not to say that the matter lacks safety significance. The fact
that the NRC was denied the opportunity to exercise its duty to review the
second physician’s qualifications has safety significance because the pacemaker
program has very important safety significance. In such matters, the licensee
cannot substitute its judgment for that of the NRC, thus cutting the NRC out of
the process. See Reich Geo-Physical, supra, 22 NRC at 951 (cited by the Staff in
its Proposed Finding 22). Therefore I must find that Violation E had more than
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minor safety significance despite the fact that the program was always under the
direction of a qualified person. Had the successor physician been unqualified
to oversee the pacemaker program, the NRC Staff would have regarded the
matter as “at least a Severity Level III” violation in itself. According to the
Staff, the fact that the physician was qualified is already reflected in the severity
level assigned by the Staff to the violation. Tr. 189 (Robinson). In view of the
problems noted in Hurley’s pacemaker program discussed below, I agree with
the Staff’s evaluation.

Violation F

27. Contrary to the conditions of its license, Licensee failed to participate
in or supervise the explant, recovery, and return of a nuclear pacemaker of a
patient who had died in February 1985. This incident resulted when Hurley,
rather than immediately taking charge of a pacemaker of a deceased patient,
instructed a funeral director, who was unauthorized and unqualified in the
handling of pacemakers, to explant and return it to the manufacturer. Staff Panel
(Sreniawski), ff. Tr. 71, at 12.

28. The patient with the pacemaker died at the hospital and was removed
to the possession of the funeral director. Someone from the Hurley staff called
the funeral director and instructed him to remove the pacemaker. Otherwise the
funeral director would have allowed the pacemaker to be interred with the de-
ceased, or in the case of cremation, the pacemaker would have been thrown into
the trash. The hospital sent a container to the funeral director with instructions to
send the pacemaker back to the manufacturer in accordance with Department of
Transportation regulations. However, the funeral director had never made such
shipments and was not familiar with DOT regulations. Stipulation at 6; Staff
Panel (Sreniawski), ff. Tr, 71, at 12-13.

29. The pacemaker arrived at the manufacturer, but it is not known if it
arrived in a proper package. It would be a fortuitous happening if the pacemaker
had been sent in accordance with DOT regulations. I assume that the package
provided by the hospital was a good one. In any event, the pacemaker was
not leaking when it arrived at the manufacturer’s place of business. Tr. 117-18
(Sreniawski).

30. The outer casing of the sealed pacemaker is attractive — highly polished
stainless steel. It would not break open if merely dropped, but it can be broken
open with tools such as a hammer or a vise. Once opened and the contents
released, the hazards from even very small amounts of the plutonium-238 would
be significant and would be a hazard to any individual coming in contact with
it. Even small quantities of plutonium-238 are extremely hazardous since they
can be ingested or inhaled and taken up by the body and distributed to various
body organs. Once the radioactive material is in the body, it presents a significant
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health hazard if deposited in the critical organs. The hazard of plutonium-238
is long term due to the very large, 87-year biological half life of the material,

31. In addition to personal injury, the environment could be adversely af-
fected by the radioactivity, and the cost of decontamination could be extensive. If
this material was not detected promptly, the problems with decontamination and
health hazard would increase since the longer radioactive contamination goes
undetected, the greater the chance the radioactivity will spread and the larger
the cost for cleanup. Staff Panel (Sreniawski), ff. Tr. 71, at 13-14; Tr. 118-19
(Sreniawski).

32. Hurley secks to dismiss the safety and environmental significance of the
violation by (1) noting the device arrived at the manufacturer in a safe condition,
and (2) it would be necessary to apply force, such as with hammer or vise to
break it open.

"33, As to the first argument, the fact that the pacemaker arrived in good
condition is partly a matter of luck. Although Hurley contacted the funeral
director and prevented the pacemaker from possibly being consigned to the
trash, and although Hurley provided a shipping container, much more could
have been and should have been done. Hurley knew or should have known
the safety consequences of losing the pacemaker. But Hurley failed to recover it
when, without dispute, it knew it had the chance. Second, the fact that a hammer
or vise would be needed to open it does not persuade me that the matter lacked
safety significance. A child with a rock could and probably would open it. I
agree with the NRC Staff. This was a serious violation. As I discuss below, I
adopt the NRC Staff’s reasoning that Violation F, standing alone, is a Severity
Level III violation.

Violation G*

34. Contrary to the provision of its license, Licensee failed in 1984 and
1985 to report deaths of two nuclear pacemaker patients within 24 hours of
occurrence. The Staff testified that this failure was a significant safety concern
since the NRC was unable to evaluate whether these pacemakers possessed any
immediate hazards and whether they had any defects that should be corrected
by their manufacturers. It is also important that the NRC be informed about
pacemaker deaths to ensure that licensees are maintaining control of their
nuclear pacemakers. Staff Panel (Sreniawski), ff. Tr. 71, at 14-15; Tr. 120-23
(Sreniawski).

4The NRC Staff unintentionally omitted its Proposed Finding 26 (a restatement of Violation G) in its filing of
November 18, 1986. As a result, Proposed Finding 27 seems to be & part of the Staff’s proposed findings on
Violation F, The Staff timely explained the problem in its Response to Hurdey's Proposed Findings, dated January
6, 1987, at n.1.
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35. However, upon cross-examination, the Staff witnesses were unable to
support the written direct testimony cited in the preceding paragraph. Tr. 120-
30. I regard the thrust of the charge to be the 24-hour reporting requirement,
compared to say, monthly or quarterly reporting, or maintaining a log for
examination during NRC inspections. One might envision a reporting scheme
where a pacemaker failure, reported to the NRC within 24 hours of the death
of the respective patient, would be information useful to immediately identify
possible generic defects in other pacemakers. However, the NRC Staff could
not explain that this was so. The Staff Panel could not identify the information
required in the 24-hour report. Mr. Sreniawski believed that the requirement was
to report only the fact of the patient’s death. Tr. 129-30 (Sreniawski). Moreover,
I cannot determine from the record how the 24-hour requirement, as compared
to a more relaxed reporting requirement, better enables the NRC Staff to verify
that proper control of the nuclear pacemaker was maintained by the Licensee.

36. I suspect that somewhere in the events underlying Violation G, there
may be some important safety significance. But as I explained at the outset, I
cannot postulate a theory of the case not put forward by the Director. Accord-
ingly I find that the Staff has failed to carry its avowed burden that Violation
G has more than minor safety significance. On the other hand, the failure to
report is a violation, as stipulated by the parties, and it demonstrates the relaxed
attitude toward NRC requirements. I find that Violation G has only minor safety
significance. However, I also note that the violation was a result of Hurley’s
failure to be aware of the terms of the license, which is a factor I consider in
the aggregation of the violations. § II1.C, infra.

Violations H and I

37. Violation H charges that Licensee failed to report to the NRC within
10 days of loss of contact with a nuclear pacemaker patient. Violation I alleges
that Licensee failed to contact such patients once each month as required.

38. Licensees are required to contact the pacemaker patients at regular
intervals to evaluate the patient and to determine if the pacemaker is functioning
properly. Staff Panel (Sreniawski), ff. Tr. 71, at 15. The safety significance of
this requirement is obvious. Also, the contact and reporting requirements are
important to maintain control over the pacemakers to avoid exposing the public
to plutonium-238. The importance of this control is discussed under Violation
F, supra.

39. Hurley, however, deprecates the safety significance of these violations
by arguing that, (1) the failure to report was nothing more than that — a reporting
failure, (2) contact was regained with the patients, and (3) there were only five
instances involved. Hurley Proposed Findings 28-30.
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40. As to the reporting requirement — the failure to report that a safety-
significant situation actually exists is the most serious form of reporting failure. It
is part and parcel of the safety-significant event. It is more serious than in the case
of Violation E, for example, where a qualified physician was in fact in charge of
the pacemaker program, but Hurley failed to report it, or the case of Violation
N, where proper surveys for technicium-99m were made but records were not
kept. Violation H is safety significant. The NRC Staff had no opportunity to
react to an actual safety-significant situation.

41, With respect to Violation H, the fact that contact with the lost patients
was reestablished might be accepted as mitigation if regaining contact was the
result of diligent effort. But the Stipulation on this violation is that Hurley’s
Cardiovascular Study Unit was not properly trained in that its members were
unaware of the necessity for the contact. Ignorance of the contact requirement
is the gravamen of the violation and is safety-significant.

42. Nor am I persuaded by the assertedly small numbers of loss-of-contact
incidents. Hurley Proposed Finding 29, There were more loss-of-contact inci-
dents than there were patients to be followed — five patients between 1982
and 1984 (Tr. 133 (Reichhold)) compared with twenty-seven loss-of-contact in-
cidents for those years. Stipulation at 8.

Violations J and L

43, Violation J charges that, contrary to the conditions of its license,
Licensee failed since September 1983 until after the 1985 NRC inspection to
inventory quarterly Group VI sources such as cesium-137 needles, cesium-137
“microrad after loading sources,” and cobalt-60 needles, Id.

44, YViolation L charges that, contrary to the requirements of 10 C.FR.
§ 35.14(b)(5)(i), since June 1981 to the time of the inspection, Licensee failed
to perform semiannual leak tests on the same Group VI sources. Stipulation at
10.

45. Hurley’s position with respect to Violations J and L is that neither
had safety significance because the sources had been maintained in locked
storage during the entire relevant period and because the solid-state sources
are sealed. /d. at 9; Bank, ff. Tr. 206, at 3.

46. According to the Staff, even though the sources are believed to be in
locked storage they must be inventoried as required by the license to ensure
that they haven’t been lost or stolen. The loss of Group VI items would be a
significant safety concern. Their small size makes them easy to be picked up and
transported and their high-energy radiation, chosen for their ability to damage
living tissue, is potentially dangerous to humans. Loss of control of these items
can also result in their being recycled as metal scrap and subsequently introduced
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in a consumer item that can cause unnecessary exposure to the public. Staff
Panel (Sreniawski), ff. Tr. 71, at 16-17,

47. As to Violation L, failure to leak-test these sources would be a signifi-
cant safety concern since an undetected leak from these sources could result in
therapeutic misadministrations of patients, radiation exposure to licensee per-
sonnel, and radiation exposure to the public. /d. at 18.

48. Violation L assumes that the Group VI sources were in therapeutic use
during the relevant period, but Violation J seems to depend upon an assumption
that the sources were, as Hurley alleges, unused and maintained in locked
storage during much of the same period. The Staff never reconciled the differing
approaches to the two violations.

49, 1 find that the failure to inventory the sources, Violation J, has more
than minor safety significance for the reasons advanced by the Staff, However,
I find that Violation L has no more than minor safety significance because
of Dr. Bank’s unrefuted testimony and the Stipulation that the sources were
believed to be in locked storage. The Staff never explained why it assumed the
sources were used therapeutically. That assumption was important to Violation
L. Such use could have been proved by Hurley’s records if the Staff had elected
to refute Dr. Bank on the issue. Since 10 C.F.R. §35.14(b)(5)(i) (under which
the violation is charged) requires testing of such source notwithstanding the
fact that they were in storage, I find that Violation L does have minor safety
significance. But I give it little weight.

Violation K

50. Violation K charges the failure of Licensee to quarterly inventory
calibration or reference sources — specifically, barium-133 and cobalt-60 — as
required by 10 C.F.R. § 33.14(f)(2). Failure to inventory reference or calibration
sources is similar to Violation J since, by not performing an inventory, the
Licensee is unable to verify its control of these sources. These sources may
be removed by an unauthorized individual or they may be lost. Without an
inventory, the Licensee would not be aware of their unauthorized removal, loss,
or theft. The loss of reference or calibration sources is significant because it
could cause unnecessary radiation exposures to the public.

51. Licensee's violation is diluted since it did, in effect, inventory semian-
nually (including wipe tests), as opposed to quarterly. This violation is never-
theless significant since semiannual inventories are half the inventories Hurley
is required to make. The violation has safety significance.
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Violation M

52. Violation M involves a violation of 10 CF.R. §71.5 which states
that no licensee shall transport licensed material out of his facility unless the
licensee complies with 49 C.F.R. Parts 170-189 (Department of Transportation
Regulations). Section 173.475(i) of 49 C.F.R. states that, before each shipment
of any radioactive materials package, the shipper shall ensure by examination or
appropriate tests that external radiation and contamination levels are within the
allowable limits specified in this chapter. Contrary to the cited regulations, the
Licensee failed to ensure that the external radiation and contamination levels
were within allowable limits for packages containing molybdenum/technetium
returned to the manufacturer for disposal. Since the date of license issuance, the
Licensee had not performed direct radiation surveys and wipe tests for removable
contamination on packages returned to the manufacturer. Stipulation at 11.

53. This violation was a significant safety concern since radiation surveys
measure the radiation levels and wipe tests measure the external surface of
a package to show the level of removable radioactive contamination. Without
radiation surveys and wipe tests, shippers and members of the public can be
exposed to unnecessary radiation. Staff Panel (Sreniawski), ff. Tr. 71, at 18;
Tr. 199-200 (Sreniawski).

54. Hurley states as its entire defense that “at least a portion of this
violation is the failure to record. [Therefore] . . . it is of minimal safety
significance.” Hurley Proposed Findings at 7. Simply stated, that defense is
illogical and nonavailing. I find that Violation M has more than minor safety
significance.

Violation N

55. Violation N charges that, contrary to 10 CF.R. §§20.401(b) and
20.201(b), since the date of license issuance until after the 1985 NRC inspection,
the Licensee failed to maintain records of surveys for technetium-99 contami-
nation. Stipulation at 12,

56. Staff and Hurley both agree that Violation N has relatively low safety
significance and I so find. Staff Proposed Findings at 18; Hurley Proposed
Findings at 7.

B. Licensee’s Violations Compared with Other Licensees

57. The parties have digressed into a debate over the significance of
Hurley’s record of violations compared to the record of other facilities. Staff
Proposed Findings at 19; Hurley’s Proposed Findings at 7. It would be unfair
to both parties and inconsistent with a sound record to adopt either position.
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58. By way of background, the Staff, explaining the significance of Viola-
tion A (failure of the Medical Isotope Committee to implement duties), stated
that “the number of violations identified by NRC during the last two inspec-
tions far exceeded the number found during inspections of the vast majority of
licensees of this type.” Staff Panel (Sreniawski), ff. Tr. 71, at 8. The cited testi-
mony constitutes the only affirmative charge grounded on a comparative-record
violation. No such allegation appears in the Notice of Violation.

59. Cross-examination and redirect examination of Staff witnesses indicate
that the charge was not lightly made, and was founded upon substantial ex-
perience. Nonetheless, the record in its entirety provides no reliable basis to
add a comparative-record theory to the case against Hurley. The record presents
no basis upon which I can translate Hurley’s enforcement record, compared to
that of similar facilities, into a public health and safety standard set out in the
regulations, the Enforcement Policy, and license conditions.’

60. As for the Staff, it has the prosecutorial discretion to bring an enforce-
ment action against licensees under the Enforcement Policy without justifying
the action on a comparative basis. Within the context of this proceeding, Staff’s
effort to impose a comparative-record theory simply clutters the record.

C. Hurley’s 1981 Inspection

61. A previous inspection of Hurley facilities in June 1981 had identified
ten violations. Problems identified at that time included employees not being
familiar with the terms of the license, patient followup not being conducted,
and records not being available. Staff Panel (Stapleton), ff. Tr. 71, at 24-25,

62. As can be seen in the findings above, the problem with Hurley em-
ployees not being familiar with the terms of the license persisted until the 1985
inspection. The Staff also testified that, specifically, Violation H (failure to re-
port loss of contact with pacemaker patient) and Violation I (failure to contact
pacemaker patients) are repeat violations. /d. at 25.

63. During the 1981 enforcement action, the Staff notified Hurley about
its weaknesses and gave it an opportunity to rectify deficiencies without further
action or civil penalty by the NRC. Id.

SThe Suff argues that “comparisons, implicitly or explicitly, are routinely made at the regional and national
Ievels so that the NRC can obtain consi y in its enf program.” Staff Reply Brief at 5. Perhaps so. But
the Suff’s citation to § VII of the Enforcement Policy does not support that statement. Obviously consistency
in the Staff’s enforcement program is desirable. That is one of the purposes of the Enforcement Policy. The
Staff logically would use comparisons among licensees to pinpoint enforcement targets as a matter of resource
allocation. Hi , until it provides notice to licensees that they must meet a comparstive-performance standard
and explains that standard, it cannot, as & matter of fair notice to li , apply 2 ive-perfor
standard in its civil penalty adjudicative proceedings.

1 4
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64. Hurley argues, however, that the fact of the 1981 violations is not, in
and of itself, of any significant value in deciding the issues. Hurley Proposed
Finding 7-8. As far as that narrow argument goes, it is correct. Hurley is not now
charged as a separate violation with repeating 1981 violations. Also the Staff
does not assert that all ten violations were similar to the situation in 1981. Nor
does the number of 1981 violations standing alone have significance.

65. The significance of the 1981 violation to this proceeding is that the 1981
notification to Hurley and the chance to correct its deficiencies without a penalty
did not bring about compliance with the respective NRC requirements. This is
demonstrated by the similar 1985 violations. This finding, in turn, is relevant to
whether a civil penalty is required in the present action, as discussed below.

III. REASONS FOR DECISION — CONCLUSIONS OF LAW

A. Introduction — Enforcement Policy

66. Having found that the NRC Staff and Hurley have stipulated to fourteen
violations of NRC requirements by Hurley, and having found that many of
these violations have more than minor safety significance, I must now consider
whether a civil penalty is appropriate. As stated at the outset, the Commission’s
presiding officers are directed by the terms of the NRC Enforcement Policy to
apply the policy in reviewing the Staff’s enforcement actions. 10 C.FR. Part 2,
Appendix C, Prcamble.

67. The Policy Statement sets out five categories of Severity Levels in each
of eight activity areas. In this case the relevant activity areas are set out in
Supplement 1V, Health Physics; Supplement V, Transportation; and Supplement
VI, Materials Operation.

68. Within each activity area Severity Level I is the most significant
and Severity Level V the least. Severity Levels I and II, not alleged in this
proceeding, “‘are of very significant regulatory concern involving actual or high
potential impact on the public.” The most severe level alleged by the Staff is
Severity Level III which involves matters of “significant concern.” Severity Level
IV violations are of course less serious than Level III violations, but are still of
more than minor concern. The important aspect of Severity Level IV violations
is that, if left uncomrected they could lead to a more serious concern. Finally,
Severity Level V violations are of minor safety concern. Policy Statement, § III.

69. The Staff has evaluated each violation separately and urges a specific
finding of a respective severity level for each — one Severity Level 111, twelve
Severity Level IV, and one Severity Level V. The Staff urges that the violations
be aggregated into a separate Severity Level III, As noted below, the Policy
Statement sanctions the Staff’s theory of aggregation.
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70. The Policy Statement also provides guidance in determining whether a
civil penalty should be imposed for particular severity levels. A civil penalty is
to be considered for Severity Level IIT violations. They may be imposed even
for Severity Level IV violations that are similar to previous violations for which
effective corrective action was not taken. There are several other factors that
must be considered in determining whether a particular severity level violation,
or a set of them, calls for a civil penalty, and whether a civil penalty should be
increased (by the Staff), reduced, or perhaps entirely remitted. Policy Statement,
§ V.B. Several of these factors are present in the instant proceeding.

71. Also entering the calculation is a table of base penalties for various types
of licensed facilities with power reactors at the top, and medical institutions near
the bottom (Table 1A). Another table establishes percentages of the base penalty
amount for particular Severity Levels (Table 1B).

72. As complicated as the process may seem, if examined carefully, one can
see that it progresses in a logical fashion and provides a sound framework for a
fair policy of imposing civil penalties and for other enforcement actions. More-
over, after all of the factors of the Policy Statement are considered, I may look
to the overriding purpose of the policy, i.e., whether a civil penalty is needed
for lasting remedial action and to deter future violations. I/d. And in that context,
whether a civil penalty is needed will be considered in the light of whether a
penalty will improve conduct found to be deficient. It is not imposed as a matter
of punishment for the sake of punishment. Atlantic Research Corp., CLI-80-7,
11 NRC 413, 419 (1980).

73. Finally, one of the objectives of the Enforcement Policy is to improve
by example the performance of the industry. Policy Statement, §1; see also
Allantic Research, supra, 11 NRC at 421,

B. The Severity Levels of the Violations When Considered Separately

74. The Staff argues that all of the violations except F and M should be
categorized individually as “at least” Severity Level IV violations. I agree that
nine of the violations are Severity Level 1V violations:

Violation A  (Isotope Committee)

Violation B (use of xenon-133 in unauthorized room)

Violation D  (failure to perform surveys of patients’ rooms)

Violation E  (failure to report the name of the physician in charge
of the pacemaker program)

Violation H (failure to report loss of contact with pacemaker
patients)

Violation I  (failure to contact pacemaker patients)

ViolationJ  (failure to conduct quarterly inventories of Group VI
sources)
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Violation K  (failure to conduct inventories of calibration sources)
Violation M (failure to examine shipments of radioactive materi-
als)

They fall squarely within the reach of Severity Level IV categories. Each has
more than minor safety significance and, more importantly, each of them, if left
uncorrected could lead to a more serious concern, Enforcement Policy, § III and
Supplements 1V, D.5; V, D.2; VI, D.2, Moreover, as noted above, Violations
H and I are repeat violations, and for ‘that reason alone might justify a civil
penalty in that Hurley did not take effective cormrective action following the
initial violations and inspections. Enforcement Policy, § V.B.

75. Violation F (the failure to explant, recover, and return for disposal a
pacemaker) is, as the Staff alleges, a Severity Level III violation, It is clearly
a cause for significant concern as discussed in the findings on that violation,
supra. It fits neatly into the Severity Level III categories of Activity Area
IV (Health Physics), C.10. “Conduct of licensee activities by a technically
unqualified person [the funeral director]” and the similar category under Activity
Area VI (Materials Operations). Moreover, as the Staff alleges, Violation F
represented a significant failure to control licensed material (plutonium-238) and
is therefore a Severity Level III violation as defined in Supplements IV, C.11,
and VI, C.11.

76. As noted above, I found that Violation C (failure of nursing personnel
to wear film badges) had only minor significance. I assigned a Severity Level
V to it, but disregarded it nevertheless in assessing the civil penalty.

77. Violation G (failure to report deaths of pacemaker patients) has only
minor safety significance, It is, therefore, a Severity Level V violation, How-
ever, I do not disregard it in determining whether the violations should be ag-
gregated. Violation L (failure to conduct leak tests on Groups VI sources) has
only minor significance because the sources had not been used while in stor-
age. It calls for a Severity Level V designation, and I give it very little weight
in assessing the need for a civil penalty. The parties agree that Violation N is
a Severity Level V matter. Its significance is lost when considered in light of
the overall safety consideration involved in determining whether the violations
should be aggregated.

C. The Significance of the Violations When Considered Together

78. The Policy Statement provides that in some cases the violations “may
be evaluated in the aggregate and a single Severity Level assigned for a group
of violations.” 7d., § III. The Staff urges aggregation of the individual violations
into a Severity Level III violation in addition to Violation F (itself a Severity
Level II item). Staff’s argument is based on a theory that “the Licensee’s 14
violations can be attributed to a common cause, namely Hurley's failure to
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exert adequate management and control over its radiation safety program.” Staff
Proposed Findings at 22.

79. The Staff theory is valid and is supported by the facts. While I have not
found that all fourteen violations are to be considered in assessing a civil penalty,
or in the aggregation of violations, more than enough violations remain to
demonstrate Hurley’s general failure to control its radiation safety program. For
example, the individual findings relating to the pacemakers (G, H, and I)
demonstrate that Hurley had lost control over that program. Having lost control
over the program, Hurley also lost significant control of licensed material — a
Severity Level III violation in both the Health Physics and Material Operations
activity areas. Supplement IV, C.11, and Supplement VI, C.11. The Staff asserts,
and I agree, that Hurley’s repeated failures to report required information to the
NRC (Violations B, E, G, H, and I) are also indications of a lack of management
oversight.

80. One aspect of the violations is especially significant with respect to
the quality of Hurley’s management oversight. Some of the violations were
not simply a result of overlooking the requirements or mistake. Rather they
were a direct result of ignorance of the conditions of the licenses. The Medical
Isotope Committee, at the very top of the nuclear-medicine hierarchy, did
not know how often it was required to meet. Violation A, Stipulation at
1. Hurley misunderstood, therefore overlooked, the need to designate a physician
authorized for the implant of pacemakers. Violation E, Stipulation at 5. Hurley
did not notify the NRC about the death of two pacemaker patients within 24
hours as required by the license because it thought the responsibility rested
elsewhere. Violation G, Stipulation at 7. Hurley did not contact pacemaker
patients monthly because its staff did not know that it was required to. Violation
I, Stipulation at 8. Not only did Hurley fail to exert management oversight and
control over its radiation safety program, but, in those cases where it was ignorant
of the terms of its license, there was not even an opportunity for such oversight
and control,

81. Accordingly, I conclude that Violations A, B, D, E, G, H, 1, K, and M (in
addition to Violation F) derive from a common cause — management’s failure
to exercise adequate oversight and control over its radiation safety program. An
aggregated Severity Level III violation is assigned to that failure.

D. Whether a Civil Penalty Is Needed

82. The Staff has by a comfortable margin established a threshold case for
imposing a civil penalty under the guidance of the Enforcement Policy. Even
so, I need not and would not impose the penalty if none was needed. The
Enforcement Policy explains that “[clivil penalties are designed to emphasize
the need for lasting remedial action and to deter future violations.” /d., § V.B.
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83. There is no doubt that during the May 1985 inspection Hurley's
Radiological Safety program needed lasting remedial action and an incentive
to avoid future violations. Nor is it disputed that, with respect to the cited
violations, Hurley had achieved compliance mostly by June 7, 1985 — which 1
find to be prompt. Stipulation, passim, Staff Proposed Findings at 27.

84. The Staff, however, views the comrections to the program with skep-
ticism. Prompt corrective action, according to the Staff and the Enforcement
Policy, is always required. To earn mitigation for Hurley, the corrective action
must be “unusually prompt and extensive.” Even then such action would serve
only to reduce the amount of the penalty to “as much as 50%.” Enforcement
Policy, § V.B.2. There is no basis on the record before me to conclude that Hur-
ley’s corrective actions exceed simple regulatory requirements. Though prompt,
compliance was not unusually prompt. Nor was it extensive. Tr, 227 (Robinson).

85. There are, however, other actions taken by Hurley that I have examined
to determine whether the need for enforcement action has been obviated.

86. Hurley presented evidence that it had hired a Radiology Administrative
Director in July 1984, established a Supervisor’s position in Nuclear Medicine
in December 1984, contracted with a firm with expertise in nuclear medicine and
diagnostic radiology in October 1984, and hired a chief technologist in radiation
therapy in March or April 1985 — all in an effort to improve the radiological
safety program.® Dagenais, ff. Tr. 206, at 1-2; Bank, ff. Tr. 206, at 2; Tr. 214-15
(Bank, Dagenais).

87. However, as the Staff points out, some of these appointments had been
in place for many months before the inspections in May 1985, but had not yet
proven effective. Therefore, I cannot find that the appointments will bring about
any lasting remedial effect or will deter future violations.

88. In Adantic Research, supra, 11 NRC at 420-21, the Commission set
a very severe, even harsh, standard for assessing the value of a civil penalty
as a deterrent to future violations. There the Commission found that “the very
fact that the licensee has instituted procedures that are designed to obviate a
repetition of the incident implies quite strongly that the prospect of imposition of
penalties in this case has already served a deterrent purpose.”” Indeed, if I were
to find that the licensee would not improve its performance as a consequence
of a civil penalty, I would not impose one. Rather, I would terminate the case
on that basis and recommend stronger enforcement action,

6 Hurley did not refer to this testimony in its proposed findings. This may have been an oversight. Perhaps counsel
intended to incorporate by reference Staff Proposed Finding 66 where Staff describes these improvements. In any
cvent, | have carefully considered the testimony of both of Hurley’s witnesses.

7Of course, in Atlantic Research, the Commission did not use the licensee’s subsequent improvements to establish
culpability — only as evidence that the licensee’s conduct would respond to strong enforcement action. /d. at 421
n.19.
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89. As the record stands, however, I conclude that a civil penalty will
improve with lasting effect Hurley’s radiological safety program, by emphasizing
the need to comply with the conditions of its licenses. Therefore, in the order
below, I impose a civil penalty.

IV. THE AMOUNT OF THE CIVIL PENALTY

90. The base penalty for a medical institution under Table 1A for health
physics type of violations is $5000. In accordance with Table 1B, 50% of the
base penalty is applied for a Severity Level III violation. Therefore, the Staff was
justified in imposing a civil penalty of $2500 which I also impose by ratification.

91. Hurley disdains any mitigation of its penalty, seeking instead to have it
set aside as inappropriate. Hurley Proposed Findings at 10. Nevertheless, I have
examined the mitigating factors set out in the Enforcement Policy for any basis
to reduce the penalty and have found none. Id., § V.B.1-V.B.5.

V. ORDER

92. IT IS HEREBY ORDERED that the licensee pay a civil penalty in the
amount of Two Thousand Five Hundred dollars within 30 days of the date of this
Order, by check, draft, or money order, payable to the Treasurer of the United
States and mailed to the Director of the Office of Inspection and Enforcement.

93. Pursuant to 10 C.F.R. §2.760, this Initial Decision shall constitute the
final decision of the Commission 30 days from the date of issuance unless an
appeal is taken in accordance with 10 CER. §2.762. See also §§2.785 and
2.786. Either party may take an appeal from this Decision by filing a Notice of
Appeal within 10 days after service. The Licensee must file a brief supporting
its position on appeal within 30 days after filing its Notice of Appeal. If the
NRC Staff appeals it must file its supporting brief within 40 days of the filing
of its Notice of Appeal. Any further briefing schedules shall be in accordance
with Atomic Safety and Licensing Appeal Board direction.

Ivan W. Smith
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
March 3, 1987
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Cite as 25 NRC 245 (1987) DD-87-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket Nos. 50-289
50-320
GENERAL PUBLIC UTILITIES
NUCLEAR CORPORATION
(Three Mile Island Nuclear
Station, Units 1 and 2) March 6, 1987

The Acting Director of the Office of Nuclear Reactor Regulation denies a
petition filed by Randy King in 1983 on behalf of the Three Mile Island Public
Interest Resource Center (TMI-PIRC) and others requesting that the Commission
“halt all work at TMI Units 1 and 2 immediately, save for maintenance necessary
for safety.” TMI-PIRC based its request on the allegations of Richard D. Parks
concerning implementation of the quality assurance program and related areas
at the Three Mile Island Nuclear Station, Unit 2.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

By letter to then Chairman Palladino of the Nuclear Regulatory Commission
dated March 23, 1983, Randy King, on behalf of the Three Mile Island Public
Intercst Resource Center and others (TMI-PIRC or Petitioners), requested that
the Commission *halt all work at TMI Units 1 and 2 immediately, save for
maintenance necessary for safety.” TMI-PIRC based its request on the allegations
of Richard D. Parks concerning implementation of the quality assurance program
and related areas at the Three Mile Island Nuclear Station, Unit 2,

245



On May 17, 1983, TMI-PIRC was informed that its letter would be treated
as a request for action pursuant to 10 C.FR. §2.206 of the Commission’s
regulations, and that its request for immediate action had been denied. The
Staff’s interim response to the petition was set out in “Interim Director’s
Decision under 10 C.F.R. §2.206” (DD-83-18, 18 NRC 1296) issued on
November 18, 1983. This Decision is the final response to the petition.

The Parks’ allegations were more fully set out in DD-83-18 as follows:

Richard D. Parks, a senior stant-up engineer at TMI Unit 2, provided a signed, sworn
affidavit to Thomas Devine, Legal Director of the Government Accountability Project, on
March 21, 1983. That affidavit, which was provided to the Commission by letter from Thomas
Devine dated March 23, 1983, contained Mr. Parks® concerns regarding deficiencies in the
recovery program at TMI Unit 2. Several allegations were made concerning a breakdown of
TMI management controls and administrative procedures. The licensee was charged with no
longer having a working, systematic review process for cleanup activities due to its attempt
to meet “unrealistic schedules.” Work requests regarding the polar crane were alleged to
be inadequate because the request did not cover engineering functions or documentation of
design quality assurance. Furthermore, modifications and changes regarding the polar crane
were alleged to be intentionally classified as “not important to safety™ so as to circumvent
administrative procedures. Technical Specification violations were also alleged. As to polar
crane testing itself, Mr. Parks alleged that load test procedures had not been developed in
accordance with applicable administrative procedures, and that the polar crane refurbishment
violated quality assurance with dissimilar replacement of pars of the polar crane. Mr. Parks
also alleged that the polar crane safety evaluation report prepared by General Public Utilities
Nuclear Corporation (the licensee) was inadequate because significant deficiencies were
not addressed or resolved. The allegations also focused on concerns in both the quality
assurance and quality control area. In particular, continuous quality assurance violations
were said to be evidenced by numerous quality deficiency reports and inadequate corrective
action. Rurthermore, it was alleged that the management of the Bechtel Power Corporation,
project director of the cleanup effort, improperly exerted influence on safety evaluation
reports.

18 NRC at 1297-98.
In DD-83-18, I concluded that

[N]otwithstanding the identified procedural deficiencies in the refurbishment of the polar
crane, the program utilized to refurbish, test and operationally verify a working crane was
technically sufficient and provides reasonable assurance that the crane is safe for the conduct
of the requalification test. Furthermore, the licensee has taken action to correct the quality as-
surance deficiencies identified by Mr. Parks and substantiated by the OI repont. Therefore, the
petitioners® request is denied in part to the extent that it seeks to have the NRC prohibit the li-
censee from conducting a load test of the TMI Unit 2 polar crane or otherwise qualifying that
crane for use. The staff will, however, continue to evaluate the merits of Parks’ allegations
and the OI findings regarding those allegations. The staff reserves judgment as to whether
enforcement action is appropriate concerning the allegations and findings related to this
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matter. I will issue a final decision with regard to the remaining aspects of the petitioners’
request upon the completion of the staff’s evaluation.

18 NRC at 1301.
For the reasons discussed below, I have decided that Petitioners’ request
should be denied.

DISCUSSION

A. TMI-1
1. Safety Significance of Parks Allegations at TMI-1

The Parks allegations and their implications, if any, for operation of TMI-1
were thoroughly considered by the Commission in the TMI-1 restart proceed-
ing. In Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-85-2, 21 NRC 282 (1985), the Commission determined, for reasons set out
in detail,! that the harassment issues raised by Parks did not raise significant
safety issues for the operation of TMI-1.

In a Memorandum and Order dated May 29, 1985 (CLI-85-9, 21 NRC 1118),
the Commission, after extensive hearings in the restart proceeding, authorized
TMI-1 to resume operation subject to certain conditions of operation. In CLI-
85-9, the Commission concluded:

In sum, the Commission has found that GPU Nuclear, the current Licensee at TMI-
1, represents a significantly improved organization over Metropolitan Edison Company in
terms of personnel, organizational structure, procedures, and resources. The Commission
is satisfied that the pre-accident management faults at TMI have been corrected such that
there is reasonable assurance that TMI-1 can and will be safely operated. The Commission
also finds that none of the other concerns raised outside of this proceeding warrant separate
enforcement action to keep TMI-1 shut down. Accordingly, the Commission is lifting the
immediate effectiveness of the shutdown Orders.

21 NRC at 1157. On October 2, 1985, the NRC Staff authorized the restart of
TMI-1 pursuant to CLI-85-9.

1eFirst, Parks was a Bechtel employce, and Bechtel must bear primary responsibility for his harassment, although
GPUN bears responsibility for acts of its contractor.” (Footnote 55, “The cleanup at TMI-2 is being conducted as
a joint effort by GPU Nuclear and its contractor Bechtel. The limited direct involvement of GPUN employees in
any acts of harassment do not raise a significant safety issue because of the remedial acts taken by GPU Nuclear
management, see Supp. No. 5 [NUREG-0680, TMI-1 Restart] at 13-9, and because of the limited nature of that
involvement.”) “Second, there has been no showing of a widespread pattern of discrimination sgainst more than
one individual. Third, Robert Arnold, the major GPUN official involved, is no longer associated with TMI-1
activities. Fourth, these acts occurred at TMI-2, not TMI-1, and hence they relate to the safe operation of TMI-1
only insofar as there is an overap of individuals or policies. The Commission finds that the removal of Arnold
climinates any such ovedap. Fifth, Licensee has now adopted clear policies to prevent any future harassment or
intimidation.” 21 NRC at 329 & n.55.
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Thus, the effect of Parks’ allegations on operation of TMI-1 already have
been considered and found by the Commission not to be a basis for preventing
operation of TMI-1.

In addition to consideration of the Parks’ allegations in the TMI-1 restart
proceeding, the Commission has taken enforcement action against GPUN based
on allegations of discrimination against Parks. On August 12, 1985, the Director,
Office of Inspection and Enforcement served a Notice of Violation and Proposed
Imposition of Civil Penalty (NOV) on GPUN, The NOV alleged that Richard
D. Parks was discriminated against for engaging in protected activities in
reporting safety problems to his management, requesting assistance from the
NRC, and commencing a proceeding with the Department of Labor, On March 4,
1986, after considering GPUN’s response to the NOV, the Commission imposed
a civil penalty in the amount of $64,000.2

2. Current TMI-1 SALP Report

On October 24, 1986, the NRC issued a Systematic Assessment of Licensee
Performance (SALP) report for TMI-1 for the period September 1985 through
April 1986. A SALP is an integrated NRC Staff effort to collect available
observations and data on a sampling and periodic basis and evaluate the
Licensee’s performance based on this information.

Of eleven functional areas, six were rated a high level of performance
(Category 1), four were rated satisfactory performance (Category 2), and one
was rated minimally satisfactory (Category 3). The NRC’s overall assessment is
that the Licensee has continued to demonstrate competent management and has
generally exercised effective control of activities.

A SALP report for the period May 1986 through October 1986 was issued on
January 5, 1987. Licensee response to the report has not been received. Eight of
the ratings of the eleven functional areas remained the same. Of the remaining
three, one improved from a category 2 to a category 1, another improved from
a category 3 to a category 2, and the third was not rated. The NRC’s overall
assessment for that period is:

Overall, the licensee has continued to operate TMI-1 safely with a generally strong orientation
toward nuclear safety. The organization is comprised of highly-qualified and well-trained
personnel. Many licensee initiatives go beyond regulatory requirements.

20n March 20, 1986, the Licensee requested a hearing. A notice of hearing was issued and the proceeding
ly is in the discovery stage.
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3. Conclusion with Respect to TMI-1

For the reasons described above, the Parks allegations do not warrant “halting
all work” at TMI-1.

B. TMI-2
1. Safety Significance of Parks Allegations at TMI-2

After release of the 9/1/83 interim OI Report addressing the Parks allegations,
the Commission asked the NRC Staff to review the report. The Staff’s technical
review (SECY 84-36) was sent to the Commission on January 25, 1984. The
Staff agreed with many of the findings of the OI Report and concluded:

The Staff is of the opinion that separate organizations operating semi-independently on the
cleanup cffort during the time period that was under investigation contributed significantly
to the management deficiencies and instances of administrative noncompliance. The licensee
has undergone an extensive reorganization integrating GPUN and contractor organizations
under one management organization. As of November 1, 1983, this reorganization has
been essentially completed. In addition, the licensee has subsequently introduced a new
administrative procedural system to improve control of the cleanup activities.

As noted above, the OI Report did not attempt and was not expected to evaluate the
safety significance of the instances of procedural noncompliance or the management defi-
ciencies. An evaluation of safety significance has been conducted to place the deficiencies in
perspective. The Staff, after a careful evaluation, has concluded that the specific deficiencies
in plant activities or modifications covered by the Ol report, particularly the refurbishment
of the polar crane, did not result in a significant increase in the risk to public health and
safety.

On January 9, 1985, after extensive safety review, the NRC approved use of the
polar crane to its load rating capacity of 170 tons.?

2. Recovery Quality Assurance Plan for TMI-2

One of the principal allegations by Parks dealt with the adequacy of the GPUN
Quality Assurance/Quality Control Department. After issuance of the technical
review (SECY 84-36) of the September 1983 Interim OI Report, the Staff
conducted a special inspection on the implementation of the GPUN Recovery
Quality Assurance Plan (RQAP) for TMI-2. The purpose of this inspection
was to examine and assess the effectiveness of the Licensee’s management
controls as promulgated in the RQAP, The RQAP describes the Licensee’s

3Letter from B.J. Snyder, Program Director, Three Mile Island Program Office, Office of Nuclear Reactor
Regulation, to GPU Nuclear Corporation (January 9, 1985).
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formal program to assure that the requirements of applicable regulations, codes,
and standards are applied in plant modifications, systems, and activities that are
determined to be important to safety or nuclear safety related, to ensure the
health and safety of the public and site personnel. In addition to examining
the implementation of the RQAP, the inspectors examined the management
controls that are applied to modifications, systems, and activities classified as
not important to safety. That inspection (50-320/84-12, dated October 10, 1984)
found that there is an extensive, detailed, and largely effective QA program at
TMI-2.

3. Enforcement Actions at TMI-2

On February 3, 1984, the Office of Inspection and Enforcement (IE) issued a
Notice of Violation (NOV) for several procedural control violations that involved
the failure of GPUN to adequately control activities to ensure compliance with
GPUN-approved procedures for refurbishment of the reactor building polar
crane, Since the Staff found that each procedural violation was of minor safety
significance which, if left uncorrected, could lead to more serious concerns, the
violations were characterized in the aggregate as a Severity Level IV problem in
accordance with the Enforcement Policy, 10 C.F.R. Part 2, Appendix C. GPUN
responded to the NOV on February 28, 1984, setting out corrective actions that
had been taken and others proposed for future implementation. By letter from
Richard C. DeYoung, Director of IE, to GPU Nuclear on April 18, 1984, the
NRC acknowledged those corrective actions and indicated that the Staff would
review those actions in future inspections,

GPUN advised the NRC by letters dated October 5, 1984, and October 8,
1984, that a modification had been made to the reactor building polar crane
without proper engineering review and documentation. This modification, made
in 1982, involved the addition of a hand release mechanism which had been
found to directly affect the operation of the polar crane main hoist brakes. The
Office of Investigations (OI) investigated this matter. The OI report was issued
on September 23, 1985,

On September 29, 1986, the Staff issued an NOV and proposed imposition
of civil penalty in the amount of $40,000 as a result of the modification to the
main hoist brakes of the polar crane which was carried out without following the
required GPUN-approved procedures. The NRC recognized in that enforcement
action that the addition of the hand release mechanism appeared to be another
more serious example of the original violations in which modifications were
made to the reactor building polar crane without proper engineering review
and documentation. The Staff concluded that GPUN and Bechtel Northern
Corporation personnel were aware of the requirements to comply with GPUN-
approved procedures and that Bechtel was not complying with them with regard
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to refurbishment of the polar crane. The Staff concluded, therefore, that the
violation apparently was willful and, in accordance with the General Statement
of Policy and Procedure for NRC Enforcement Actions, categorized the violation
as a Severity Level III. On October 29, 1986, GPUN paid the $40,000 civil
penalty. .

4. Current TMI-2 SALP Report

On May 8, 1986, the NRC issued a SALP report for TMI-2 for the period
May 1, 1984, to February 28, 1986.

Six of the functional areas that were examined in detail have some relation-
ship to the allegations raised by Mr. Parks. These are (1) shutdown plant oper-
ations/defueling preparations, (2) radiological controls, (3) effluent monitoring
and control, (4) quality assurance, (5) maintenance, and (6) design, engineering,
and modifications. Four out of the six categories were rated as a high level
of performance (Category 1) and two as a satisfactory performance (Category
2). The SALP concluded that:

Overall, the licensee has carried out its cleanup and shutdown activities in a safe and
technically competent manner. The licensee’s emphasis on safety has been demonstrated by
a conservative approach and a generally high degree of management involvement in TMI-2
issues.

5. Conclusion with Respect to TMI-2

For the reasons described above, the Parks allegations do not warrant halting
all work at TMI-2,

CONCLUSION
The allegations made by Mr. Parks in March 1983 concerning implementation

of the quality assurance program at TMI-2 do not warrant the halting of all work
at TMI Units 1 and 2. Petitioners’ request is denied. A copy of this Decision
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will be filed with the Secretary for the Commission’s review in accordance with
10 C.F.R. §2.206(c) of the Commission’s regulations.

Frank J. Miraglia, Acting Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 6th day of March 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULAleN

Harold R. Denton, Director

In the Matter of Docket No. 50-344

PORTLAND GENERAL ELECTRIC
COMPANY, et al.
(TroJan Nuclear Plant) March 5, 1987

By Petition dated November 3, 1986, submitted pursuant to 10 C.F.R. §2.206,
John Arum, on behalf of Forelaws On Board, Elaine Kelley, and Lloyd K. Marbet
(Petitioners) requested the Nuclear Regulatory Commission (NRC) to institute a
proceeding to suspend the operating license of the Trojan Nuclear Plant, to hold
public hearings on such a proceeding, and to suspend immediately the operating
license for the Trojan facility pending completion of such a proceeding. The
Petitioners alleged that the Portland General Electric Company, the Licensee,
failed to disclose the magnitude and extent of certain seismic design deficiencies
in the walls of the control building and the turbine building, and diesel generator
enclosures.

The Director of the Office of Nuclear Reactor Regulation denied Petitioners’
requests because the Petitioners raised technical issues that the Licensee, the
Staff, and other parties had resolved in proceedings before the Atomic Safety
and Licensing Board and the Atomic Safety and Licensing Appeal Board, and
the Petitioners had submitted no new information that would cause the Staff to
alter its previous decisions.

RULES OF PRACTICE: PETITIONS UNDER 10 C.F.R. § 2.206

The Nuclear Regulatory Commission, having already considered and resolved
the technical issues that a petitioner raises, need not reconsider those issues if
the petitioner provides no new information. See Northern Indiana Public Service
Co. (Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 434 (1978),
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aff’d sub nom. Porter County Chapter of the Izaac Walton League of America
v. NRC, 606 F.2d 1363 (D.C. Cir. 1979).

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

By Petition dated November 3, 1986,! John Arum, on behalf of Forelaws
On Board, Elaine Kelley, and Lloyd K. Marbet (Petitioners) requested the
Nuclear Regulatory Commission (NRC) to institute a proceeding to suspend the
operating license of the Trojan Nuclear Plant, to hold public hearings on such
a proceeding, and to suspend immediately the operating license for the Trojan
facility pending completion of such a proceeding. (Petition at 1, 7).2 By letter
dated December 16, 1986, the NRC acknowledged receipt of the Petition and
denied Petitioners’ request for immediate suspension of the Trojan Nuclear Plant
operating license. The instant Decision addresses in detail Petitioners’ technical
and regulatory concerns.

The Petitioners allege that the Portland General Electric Company (Licensee)
failed to disclose to the NRC conditions that undermine the safety of the Trojan
facility in case of a seismic event. The Petitioners allege that the Licensee failed
to disclose the magnitude and extent of certain design deficiencies at the Trojan
facility, specifically alleging structural deficiencies in the walls of the control
building and the turbine building, and the diesel generator enclosures. The Peti-
tioners allege that because of these deficiencies, the Licensee has not satisfied the
General Design Criteria for Nuclear Power Plants, 10 C.F.R. Part 50, Appendix
A (1986), and the Seismic and Geologic Siting Criteria for Nuclear Power Plants,
10 C.E.R. Part 100, Appendix A (1986). Furthermore, the Petitioners allege that
the facility is not designed to withstand the safe shutdown earthquake. In addi-
tion to alleging that the Licensee failed to disclose this information to the NRC,
the Petitioners allege that the Licensee violated the reporting requirements of 10
C.F.R. Part 21 (1986). The NRC has thoroughly investigated and evaluated the
masonry wall design at Trojan. Public proceedings were conducted on these de-

1 Request for Institution of Proceeding to Suspend Operating License (Petition).

2 support of the Petition, Petitioners submitted a number of documents. Petitioners state that Portland Genenl
Electric and Bechtel Corporation agreed not to disclose these documents. (Petition at 2.) By letters dated November
24, 1986, the NRC notificd Portland General Electric and Bechtel of the NRC's receipt of the documents attached
to the Petition. By letters dated December 11, 1986, and December 15, 1986, Bechtel Corporation and Portland
General Electric Company, respectively, informed the NRC that those documents are subject to a protective order
issued in the case of Portland General Electric Co. v. Bechtel Corp., and requested the NRC to refrain from making
them available to the public. Portland General Electric Co. v. Bechtel Corp., Civ. No. 79-103 BE (D. Or. June
29, 1979).
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sign issues between 1978 and 1981. As explained below, the NRC has resolved
all the technical concerns the Petition raises. Therefore, the Petition provides no
basis to suspend operation of the Trojan Nuclear Plant. For reasons discussed
below, I deny Petitioners’ requests.

DISCUSSION

The major areas of technical concern, as expressed in the Petition, can be
summarized as follows:

A. Calculational errors in the design of masonry block shear walls
(Petition at 3);

B. Inadequate analytic modeling of structures resulting in inadequate
resistance to seismic forces in the control building complex and the
turbine building (id. at 2, 3);

C. Seismic inadequacy of the double wythe block walls of the control
building complex and the turbine building due to:

1. Discontinuity of the steel reinforcing rebar within the walls (id. at
3); and,

2. Void space in the concrete grout used to fill the space between
the wythes and connect them (id. at 4); and,

D. Scismic inadequacy of the double wythe block walls of the diesel
generator enclosures due to void space in the concrete grout used to
fill the space between the wythes and connect them (id.).

While Trojan was shut down for refueling in April 1978, the Bechtel Power
Corporation (Bechtel), architect-engineer for the Licensee, studied the feasibility
of cutting an opening and installing a security window in a wall of the control
building. During this evaluation, Bechtel identified potential design errors with
respect to the shear walls of the Trojan facility’s control building, As the
NRC stated in its Order for Modification of License, the Licensee promptly
reported this potential nonconformance to the NRC’s Office of Nuclear Reactor
Regulation on April 14, 1978. 43 Fed. Reg. 23,768 (1978). The NRC Staff’s
ensuing investigation of the matter led it to conclude that, as a result of those
errors, the design of the control building did not meet the operating basis
earthquake?® seismic criteria. At the same time, however, the Staff determined

3The “Opersting Basis Earthquake” is defined as follows:

(d) The “Operating Basis Earthquake™ is that carthquake which, considering the regional and local
geology and seismology and specific characteristics of local subsurface material, could reasonably be
expected to affect the plant site during the operating life of the plant; it is that earthquake which produces
the vibratory growth [sic] motion for which those features of the nuclear power plant necessary for
continued operation without undue risk to the health and safety of the public are designed to remain
functional.

(Continued)
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that there was adequate assurance of safety in the event of a safe shutdown
earthquake* and that the plant could be shut down safely in such an event,
notwithstanding the design errors. 43 Fed. Reg. 23,768 at 23,769 (1978).

On May 26, 1978, the NRC’s Acting Director of Nuclear Reactor Regulation
issued an Order for Modification of License that directed the Licensee to perform
modifications to the control building to bring it into substantial compliance with
the requirements of the operating license. 43 Fed. Reg. 23,768 (1978). The order
stated that the Staff was prepared to allow the interim resumption of operation
of the reactor pending the completion of the modifications, provided that the
Licensee observed certain conditions. The order gave the right to a hearing to
the Licensee or any other person whose interest might be affected by the order.

Several organizations and individuals successfully petitioned for intervention
and for a hearing. In addition, the Atomic Safety and Licensing Board (Board)
granted the State of Oregon leave to participate in the proceeding under the
interested State provisions of 10 C.F.R. §2.715(c) (1978).

The Board divided the proceeding into two phases. In Phase I, the Board
considered the safety of interim operation prior to modification of the control
building. In Phase II, the Board considered the proposed modifications from a
safety standpoint. The Board took evidence over a total of 15 hearing days on
whether the facility should be allowed to operate pending a determination