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PREFACE 

This is the thirty-fourth volume of issuances (1 - 376) of the Nuclear Regulatory 
Commission and its Atomic Safety and Licensing Appeal Boards, Atomic Safety 
and Licensing Boards, and Administrative Law Judges. It covers the period from 
July 1, 1991 to December 31, 1991. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members conduct 
adjudicatory hearings on applications to construct and operate nuclear power 
plants and related facilities and issue initial decisions which, subject to internal 
review and appellate procedures, become the rmal Commission action with respect 
to those applications. Boards are drawn from the Atomic Safety and licensing 
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen
talists, chemists, and economists. The Atomic Energy Commission first established 
licensing Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety 
and licensing Appeal Boards to exercise the authority and perform the review 
functions which would otherwise have been exercised and performed by the 
Commission in facility licensing proceedings. In 1972, that Commission created an 
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing 
proceeding. The functions performed by both Appeal Boards and licensing Boards 
were transferred to the Nuclear Regulatory Commission by the Energy 
Reorganization Act of 1974. Appeal Boards represent the final level in the 
administrative adjudicatory process to which parties may appeal. Parties, however, 
are permitted to seek discretionary Commission review of certain board rulings. 
The Commission also may decide to review, on its own motion, various decisions 
or actions of Appeal Boards. 

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety 
and licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In 
the future, the Commission itself will review licensing Board and other 
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29, & 403 (1991). 

The Commission also has Administrative Law Judges appointed pursuant to the 
Administrative Procedure Act, who preside over proceedings as directed by the 
Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances is a 
rmal compilation of the monthly issuances. It includes all of the legal precedents 
for the agency within a six-month period. Any opinions, decisions, denials, 
memoranda and orders of the Commission inadvertently omitted from the monthly 
softbounds and any corrections submitted by the NRC legal staff to the printed 
softbound issuances are contained in the hardbound edition. Cross references in 
the text and indexes are to the NRCI page numbers which are the same as the page 
numbers in this publication. 

Issuances are referred to as follows: Commission--CU, Atomic Safety and 
licensing Boards--LBp, Administrative Law Judges--AU, Directors' Decisions-
DD, and Denial of Petitions for Rulemaking-DPRM. 

The summaries and headnotes preceding the opinions reported herein are not 
to be deemed a part of those opinions or to have any independent legal significance. 
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Cite as 34 NRC 1 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin. Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

CLI-91-10 

In the Matter of Docket No. 50-322 

LONG ISLAND UGHTING 
COMPANY 

(Shoreham Nuclear Power Station. 
Unit 1) July 25. 1991 

The Commission considers two emergency motions to stay the effectiveness 
of the Shoreham "possession-only" license (POL). Petitioners ask the Commis
sion to order the Licensee to maintain the status quo at Shoreham: (1) to 
preserve U.S. Supreme Court Justice Stevens' jurisdiction to hear their appeal; 
and (2) to ensure that the Licensee does not take actions that it could take under 
the POL that would render full-power operation at Shoreham moot, pending the 
outcome of the D.C. Circuit's decision on the POL, which, if vacated, would 
revert back to a full-power license. The Commission denies both motions. 

ORDER 

This matter is before us once more on two separate "Emergency Motion[s] 
for Stay" filed by the Shoreham-Wading River Central School District and the 
Scientists and Engineers for Secure Energy (collectively, "Petitioners"). Both 
motions ask us to stay the effectiveness of the Shoreham "possession-only" 
license (''POL") amendment, but on different grounds. For the reasons stated 
below, we deny both motions. 
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First. Petitioners inform us that although the U.S. Court of Appeals for the 
District of Columbia Circuit and Chief Justice Rehnquist of the U.S. Supreme 
Court have denied their requests to stay the POL, they now intend to seek a 
stay from Justice Stevens of the Supreme Court. Therefore, they argue that 
we should order LILCO to preserve the status quo in order to preserve Justice 
Stevens' jurisdiction to hear their appeal. See generally First Emergency Motion 
for Stay. We find no compelling reason to grant that request in view of their 
previous opportunity to present their arguments to Chief Justice RehnquisL 

Second, Petitioners argue that the Commission should order LILCO to 
maintain the status quo because the Commission represented to the D.C. Circuit 
that if that Court vacated the POL, the license would revert to a full-power 
license. See Second Emergency Motion for Stay at 2; Shoreham-Wading River 
Central School District v. NRC, No. 91-1301 (D.C. Cir.) (''No. 91-1301',), NRC 
Opposition to Petitioners' Emergency Motion for Stay (''NRC Opposition'') at 
19 n.ll (July 12, 1991). 

However, this representation responded to Petitioners' argument that there 
was no "legal" precedent for restoring a POL to a full-power license. See No. 
91-1301, Petitioners' Emergency Motion at 18. Both the NRC and the United 
States noted that LILCO could take actions under the POL that would render 
full-power operations at Shoreham moot. See No. 91-1301, NRC Opposition 
at 19; No. 91-1301, United States Memorandum in Support of Petitioners' 
Emergency Motion (July II, 1991), at 9-11. Moreover, as Petitioners concede, 
they correctly pointed out this fact to the D.C. Circuit in their own filings. See 
Second Emergency Motion for Stay at 2, citing No. 91-1301, Petitioners' Reply 
to Oppositions to Emergency Motion at 7-8 (July 17, 1991). Therefore, we fail 
to see how the Court could have been unaware of the possibility that LILCO 
could take action under the POL that could render further litigation regarding 
this matter mooL 

Both Emergency Motions for Stay are denied. 
It is so ORDERED. 

Dated at Rockville, Maryland, 
this 25th day of July 1991. 
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For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 



Cite as 34 NRC 3 (1991) CLI-91-11 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

YANKEE ATOMIC ELECTRIC 
COMPANY 

(Yankee Rowe Nuclear Power 
Station) 

Docket No. 50-029 
(10 C.F.R. § 2.206) 

July 31, 1991 

The Commission denies a Petition for Emergency Enforcement Action and 
Request for Public Hearing. It orders reports, plans, and tests to be shared 
openly among all the participants to resolve remaining uncertainties. 

NRC: JURISDICTION 

The Commission always retains the power to take jurisdiction to consider 
and make the final decision on the issues raised in any petition. This power is 
exercised sparingly; however, a petition may present an enforcement question of 
sufficient public importance that the Commission concludes that it should make 
the decision. 

RULES OF PRACTICE: EX PAKI'E COMMUNICATIONS 

The Commission's rules on ex parte communications do not formally attach 
until a notice of hearing or other comparable order is issued. 
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RULES OF PRACTICE: EX PAKI'E COMMUNICATIONS; 
JURISDICTION (10 C.F.R. § 2.206 PETITIONS) 

The mere filing of a petition requesting the Commission to issue an order 
does not invoke the ex parte rule; moreover, 10 C.P.R. § 2.206(c) specifically 
provides that the Commission retains the power to consult with the Staff on a 
formal or informal basis regarding the institution of proceedings. 

AEA: SAFETY FINDINGS 

NRC: HEALTH AND SAFETY RESPONSIBILITIES 

REGULATIONS: SAFETY STANDARDS 

The final objective of a plant-specific PTS study is to justify continued 
operation of the facility by demonstrating that the likelihood of a through-wall 
crack during continued operation is acceptably low. 

ENFORCEMENT ACflONS: LEGAL BASIS 

REGULATIONS: SAFETY STANDARDS 

Commission involvement in this matter is appropriate because the unique 
circumstances of the Yankee Rowe case have presented a situation that was not 
directly contemplated when the PTS rule and the steps to be followed when 
concerns arose were developed. 

REGULATIONS: SAFETY STANDARDS 

The overall goal of the Commission at the time it adopted 10 C.P.R. § 50.61 
was to limit the probability of core damage due to a PTS initiating event to 
one-tenth of the overall risk of core damage frequency, or approximately 1 in 
100,000 per reactor year. 

REGULATIONS: SAFETY STANDARDS 

The Commission affirms that the probability of PTS failure should be kept 
below the order of 1 in 100,000 per year, using best estimates of risk parameters. 

REGULATIONS: SAFETY STANDARDS 

PTS probability is not the only criterion for determining the significance of 
PTS concerns. A balance between prevention (i.e., reducing the probability of 
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a PTS event) and mitigation (reducing the conditional probability of a failure, 
given the occurrence of a PTS event) is also important. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: 10 C.F.R. Part 50, Appendix 
G; 10 C.F.R. Part 50, Appendix H; Pressure vessel integrity; Pressurized thermal 
shock events; Safety standards; Unresolved safety questions. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

On June 4, 1991, the Union of Concerned Scientists and the New England 
Coalition on Nuclear Pollution (hereinafter "Petitioners") filed a Petition for 
Emergency Enforcement Action and Request for Public Hearing with the 
Commission, seeking the immediate shutdown of the Yankee Rowe nuclear 
power plant. The Petitioners asserted that the Yankee Rowe reactor violates 
the Commission's requirements for pressure vessel integrity; therefore, the 
Commission cannot have reasonable assurance that the facility poses no undue 
risk to public health and safety. The Petitioners also asserted that the NRC Staff 
has acquiesced in the Licensee's noncompliance with Commission requirements 
by giving the Licensee until at least the spring of 1992 to begin to come into 
compliance with NRC pressure vessel requirements.1 

Because of this perceived failure by the Staff to exercise its responsibility 
to ensure compliance with NRC regulations, the Petitioners asked that the 
Commission itself act on their Petition, notwithstanding the provisions of 10 
C.F.R. § 2.206 which provide that petitions for remedial action from members 
of the public such as this one are to be filed with the Executive Director for 
Operations. 

In view of the request for emergency action, the Commission referred the 
Petition to the Staff for an immediate response to the request On June 25, 1991, 
the Director of the Office of Nuclear Reactor Regulation issued a letter to Pe
titioners denying the request for emergency relief. The Director concluded that 
the Petition presented no new information regarding the integrity of the Yankee 
Rowe pressure vessel that called into question the Safety Assessment prepared 
by the Staff in August 1990. In that assessment, the Staff had concluded that 

1 Letter from 'Thomas A. Murley. NRC. 10 Andrew A. IUdak. Y ABC. dated August 31. 1990. Ie: Yankee Rowe 
Reactor Vessel. 
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the facility was safe to operate through Cycle 21 (now estimated to end ap
proximately April 1992). In the Director's view, the vessel condition continues 
to provide adequate protection of the public health and safety. Although the 
request for emergency relief was denied, the Director indicated that the specific 
issues raised in the Petition would be addressed in a further response. 

On July 11, 1991, the Petitioners renewed their request for the Commission 
itself to undertake consideration of their Petition.2 They reiterated their concern 
that the Yankee Rowe nuclear plant is operating in violation of NRC require
ments for pressure vessel integrity and asserted that the Director's June 25, 1991 
letter did not address the arguments submitted in their petition, but merely re
lied on the same information used to support the Staff's decision in August 
1990 to permit continued operation of the facility. The Petitioners also asked 
the Commission to refrain from further ex parle contacts with the Staff and the 
Yankee Atomic Electric Company (Y ABC) and to order an adjudicatory hear
ing to determine whether the Yankee Rowe facility complies with Commission 
requirements before the facility is allowed to resume operation. 

While section 2.206 of the Commission's Rules of Practice provides that 
petitions of the nature before us now are to be filed with the Executive Director 
for Operations (who in turn refers them to the Director of the Office responsible 
for the subject matter addressed in the petition), the Commission always retains 
the power to take jurisdiction to consider and make the final decision on the 
issues raised in any petition.3 This power is exercised sparingly; however, a 
petition may present an enforcement question of sufficient public importance 
that the Commission concludes that it should make the decision. The question 
on the safety of operation of the Yankee Rowe nuclear plant is such a case. 
Therefore, the Commission has elected to rule directly on the UCS/NECNP 
Petition rather than leave the decision to the Director of NRR.4 

With respect to Petitioners' additional procedural request that the Commission 
refrain from contacts with the NRC Staff, the request has been denied. The 
Commission's rules on ex parte communications do not formally attach until 
a notice of hearing or other comparable order is issued. See 10 C.F.R. 
§ 2.780(e)(I)(i). The mere filing of a petition requesting the Commission 
to issue an order does not invoke the ex parle rule; moreover, 10 C.F.R. 

2 "'Renewed and Supplemental Petitioo for Emergency Enforcement Action and Request for Public Heuing." 
dated July 11. 1991. Petitiooers submitted a further supplement to their Petitioo on July 26. 1991 ... Petitioners' 
Reply to NRC Staff', .Proposed Decisioo Under 10 CFR Sectioo 2.206." 
3The regulatioo itself ItItcs. in pertinent part, that .. [this) review power does not limit in any way either the 

Commission's supc:visOl)' power over delegated staff actioos or the Commission's power to coosult with the ItItT 
on a fannal or infonnal basis regarding institution of proceedings under this scctioo." Su PctitUJfI!o,. ElMrgcncy 
and RClMdial Actioll. Cll·78-6, 7 NRC 400. 409 (1978). 
"The Commission is not disturbing the Director of NRR', June 25. 1991 denial of the request for immediate 

shutdown of the facility. In our view, the Staff', ewluatioo of the .. fely issues supports the Ca'lc1usiat that the 
issues were not 10 gnvc as to wmmt immediate shutdown of the facility. 
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§ 2.206(c) specifically provides that the Commission retains the power to consult 
with the Staff on a formal or an informal basis regarding the institution of 
proceedings such as requested here. However, the Commission has endeavored 
to make available to Petitioners and the public the fuIl record of the facts 
and scientific opinions that have gone into this decision. We believe that all 
interested parties and the public are much better served in cases such as this by 
more communication, not less, so long as no one is precluded from obtaining 
information relied on by other parties. That is the course we have attempted to 
follow in reaching our decision in this matter. 

II. BACKGROUND 

Regulatory Framework 

The issues raised by the Petition concern the integrity of the pressure vessel 
in the Yankee Rowe facility. All power reactors licensed by the Commission 
must satisfy the Commission's regulations relating to the integrity and material 
toughness of the reactor coolant pressure boundary set forth in 10 C.F.R. 
§§50.60 and 50.61 and 10 C.F.R. Part SO, Appendices G and H. Appendices 
G and H are intended to implement Criterion 31 of the Commission's General 
Design Criteria set forth in Appendix A to 10 C.F.R. Part SO. General Design 
Criterion 31 provides that the reactor coolant pressure boundary, which includes 
the pressure vessel, shall be designed with sufficient margin to assure that when 
stressed during operational and postulated accident conditions, it will behave in 
a nonbrittle manner and the probability of rapidly propagating failure will be 
minimized. 

The provisions of section 50.60 describe acceptance criteria for fracture 
prevention measures for light-water power reactors during normal operation. 
All such reactors must meet the requirements for a fracture toughness and 
material surveillance program for the reactor coolant pressure boundary, as set 
forth in Appendices G and H of Part SO. Appendix G, section IV, establishes 
specific fracture-toughness requirements that the pressure vessel' must meet 
during system hydrostatic tests and any condition of normal operation, including 
any overpressure condition that might occur during routine operation. The 
reactor vessel beltIine materials must maintain a specified toughness throughout 
the life of the vessel unless the licensee demonstrates, in a manner approved by 

S Appendices G and H apply to all pressure-retaining components of the _CIOr coolant pressure boundary. which 
include the m1C1Or pressure vessel. Because the ~sure vesse1 is the patticular component that is of catcem to 
w in evaluating the safety issues It the Yankee Rowe facility. we will hereafter discuss the n:quircmcnls ally in 
terms of the pressure vessel. 
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the Director, NRR, that lower values of toughness will provide safety margins 
equivalent to the ASME Code requirements. 

Appendix H requires each licensee to have a surveillance program to monitor 
changes in the fracture toughness of pressure vessel materials. Test data are 
to be obtained from material specimens exposed in surveillance capsules and 
periodically withdrawn from the reactor vessel. 

The requirements in section 50.61 are designed to assess the pressure vessel's 
ability to withstand what are known as pressurized thermal shock (PTS) events. 
During certain transients and accidents that can be postulated to occur in 
pressurized water reactors, rapid cooling of the reactor vessel's internal surface 
can cause a temperature distribution across the reactor vessel wall. This 
temperature distribution produces thermal stresses on the reactor vessel. The 
effects of these thermal stresses are compounded if the vessel undergoes pressure 
stresses at the same time. 

The fracture resistance of reactor vessel material is initially very high, and 
thus PTS events are generally not expected to cause vessel failure. However, 
the fracture resistance of the vessel decreases over the life of the vessel as it 
is exposed to fast neutron radiation from the core of the reactor. The rate 
of decrease is dependent on the chemical composition of the vessel wall and 
weld materials. If the fracture resistance of the vessel is reduced sufficiently 
by neutron radiation, severe PTS events could cause small flaws that might 
exist near the inner surface of the vessel to propagate through the wall, thereby 
threatening the integrity of the vessel, and ultimately the capability of the core 
cooling systems to cool the fuel in the vessel. 

At normal opemting temperatures, vessel materials are quite tough and 
resistant to crack propagation. As the tempemture decreases, the metal gradually 
loses toughness. A "reference temperature for nil ductility transition" (RTNDT) 
is a measure of the temperature region within which this change in toughness 
occurs. The higher the value of RTNOT' the more brittle the vessel. The value of 
RTNDT at a given time in a vessel's life is used in fmcture mechanics calculations 
to determine whether assumed preexisting flaws would propagate when the 
vessel is subjected to overcooling events. 

In section 50.61, the Commission adopted a value of reference temperature, 
to be used as a screening criterion, such that if the value of the reference 
tempemture for a particular vessel is below that criterion, the risk from PTS 
events is acceptable without the need for further analysis. Each licensee must 
calculate the value of the reference temperature for its pressure vessel by 
the method specified in the rule. The screening criterion is calculated as a 
function of the copper and nickel contents of vessel materials and the neutron 
fluence and is called RTI'J'S to distinguish it from reference tempemtures using 
other procedures for calculating RT NOT" Because the prescribed procedure 
is expected to yield conservative results under most accident scenarios, the 
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screening criterion is not a safety limit. It is a "tripwire" which. if breached. 
triggers a plant-specific analysis. Section 50.61(b)(4) requires that a licensee 
whose plant will exceed the screening criterion before expiration of the opemting 
license must submit safety analyses to determine what, if any. modifications to 
equipment, systems. and operation are necessary to prevent potential failure of 
the reactor vessel as a result of postulated PTS events if continued opemtion 
beyond the screening criterion is to be allowed. These analyses must include 
a quantitative assessment of the risk of a PTS event due to opemtion of the 
particular facility. as well as the conditional probability of vessel failure and 
subsequent core melt, given the occurrence of the PTS event. The final objective 
of such a plant-specific PTS study is to justify continued opemtion of the facility 
by demonstmting that the likelihood of a through-wall creek during continued 
opemtion is acceptably low. 

Section 50.61(b)(5) provides for Commission review of these analyses and 
for Commission approval before the plant may opemte at RTrn values above the 
screening criteria. The Commission will consider factors significantly affecting 
the potential for failure of the pressure vessel in reaching a decision. However. 
the regulation does not specify criteria to be used in determining the acceptability 
of the risk of continued operation"! 

Subsection (b)(6) of section 50.61 addresses the actions required if the 
Commission concludes that the plant-specific analysis. including any plant 
modifications proposed. does not provide a basis for approval of operation 
at values of RT PrS screening criteria for a given facility. In such an event 
the facility may not be operated beyond the criterion unless the licensee 
requests and receives Commission approval based on an evaluation of additional 
modifications or new factors. Such modifications or new facts would reduce the 
actual or calculated potential for failure of the pressure vessel due to PTS events. 

NRC Starr's 1990 Safety Assessment 

The Yankee Rowe Nuclear Power Station is the first power reactor licensed 
to operate in the United States. The initial full-power operating license was 
issued in 1960. During the course of its duties to monitor operating nuclear 
power reactors. the NRC Staff raised certain concerns regarding reactor pressure 
vessel integrity. On July 5. 1990. the Licensee submitted an analysis of pressure 

15 RegulalOt)' Guide 1.154. "Format and Content of Plant-8peciJic Pressurized Thennal Shoc:lc Safely Analysis 
Rc:pons far Ptasurizcd Water Reactara," providea guidance for the preparation of these anal)'les and describes the 
accc:ptancc crileria that the NRC Staff would nonnaDy use in evaluating the licensee', analyacs. The RegulalOt)' 
Guide atatea that "if the plant.specific PrS analyacs rubmined by licensees in accordance with 10 C.F.R. 50.61 
using the methodology described in this guide (or acceptable equivalent methodology) predict that the PrS·rdatcd, 
tt.mugh·wall crack penetntim mean frequency will remain less than 5 x 10-6 per reactor year far the requested 
period of c:ontlnued opcratim, ruch opcratim would be acceptable to the staff." 
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vessel integrity to respond to the Staff's concerns. After a full evaluation 
of the information presented, on August 31, 1990, the NRC Staff issued its 
"Safety Assessment of the Yankee Rowe Vessel" (Safety Assessment), which 
concluded that there were substantial uncertainties concerning certain chemical 
and metallurgical characteristics of the Yankee Rowe reactor pressure vessel. 
The Staff directed the Licensee to develop a plan to resolve these issues prior to 
startup for Cycle 22 but concluded that continued operation through the end of 
Cycle 21 (now estimated to end approximately April 1992) was acceptable.' The 
Petition challenges the adequacy of the Staff's Safety Assessment and alleges 
that operation of the Yankee Rowe facility violates the provisions of 10 C.F.R. 
§ 50.61 and Part 50, Appendices G and H. 

NRC Starr's Proposed Decision on the UCS Petition 

As requested by the Commission, on July 24, 1991, in SECY-91-220, the 
Staff provided to the Commission and made available to the Petitioners and the 
public a Proposed Decision Under 10 C.F.R. § 2.206 (Proposed Decision). The 
Proposed Decision includes a complete description of the Yankee Rowe reactor 
vessel issue, the petition filed by UCS and NECNP, and the Commission's 
consideration of the matter to date. In the Proposed Decision, the Staff 
concluded that interim operation of Yankee Rowe should be permitted based 
on the Staff's conclusion that operation of Yankee Rowe through the end of 
the fuel cycle poses no undue risk to the public health and safety. The Staff 
stated that it has not concluded that operation of Yankee Rowe beyond Cycle 
21 (approximately April 1992) would result in a lack of adequate protection 
of public health and safety. Rather, the NRC Staff has judged it prudent 
that operation beyond the present cycle requires submission of the information 
discussed above and a subsequent Director's Decision pursuant to sections 50.60 
and 50.61. 

The Proposed Decision contains a review of each of the allegations in the 
Petition to determine if there are significant issues that would warrant immediate 
shutdown of the plant. The principal safety issue addressed is the likelihood of a 
plant overcooling transient causing fracture of the Yankee Rowe reactor vessel, 
thereby releasing radioactivity into the reactor containment and possibly to the 
outside environment The Proposed Decision discusses the background of the 
NRC Staff's assessment of this issue. 

The Staff performed a deterministic assessment of Yankee Rowe design 
features important to PTS response. The Staff concluded that Yankee Rowe 
plant-specific features are such that severe overcooling transients are less likely at 

'By letter dated September 12, 1990. from C. Michelsm to K. CaIr. Ihe Advisory Conunittcc m Reactor 
Safeguards agreed Ihat opcntim Ihrough Ihe end of Cycle 21 was acceptable. 
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Yankee Rowe than for a typical PWR of the type considered during development 
of section 50.61. With respect to the Licensee's assessment of compliance with 
PTS screening criteria, the NRC Staff found that important uncertainties remain 
relative to materials properties and that additional information is required to 
narrow these uncertainties. The NRC Staff also reviewed a probabilistic study 
provided by the Licensee. The Staff did its own calculations modifying the 
Licensee's assumptions to estimate conservatively the frequency of vessel failure 
due to PTS. These analyses are discussed in the Proposed Decision. 

Using its assumptions, the NRC Staff estimated the frequency of vessel failure 
due to PTS challenges to be in the range of lCJ4 to 10-5 per reactor year. The 
NRC Staff believes that core damage frequencies in the range of 1CJ4 to 10-5 

per reactor year, considering the conservative nature of the analyses, provide an 
adequate basis for the conclusion that, for interim operation until early 1992, 
there is reasonable assurance of no undue risk to public health and safety. The 
NRC Staff also reiterated its conclusion, however, that the Licensee should 
undertake a specific program to narrow the range of uncertainties in materials 
properties and establish a vessel surveillance program. The NRC Staff again 
stated that such a program should be effected during the next scheduled outage. 
Interim operation of the plant until the end of Cycle 21 would, therefore, be 
approved by the Director, Office of Nuclear Reactor Regulation. 

Also in the Proposed Decision, the Staff explained its conclusions regarding 
Yankee Rowe's compliance with Part 50, Appendices 0 and H. The Staff 
concluded that the Yankee Rowe facility complies with Appendix 0 and the 
safety issues have been, and continue to be, adequately addressed. Specifically, 
the Staff concluded that section IV.A.1 allows operation if it is demonstrated in a 
manner approved by the Director, NRR. that lower values of Upper Shelf Energy 
(less than 50 ft-Ib) will provide margins of safety against fracture equivalent 
to those required by Appendix 0 of the ASME Code. The Staff concluded 
that the Licensee's analysis satisfies section IV.A.l of Appendix 0, and that, 
because the requirements of section IV are satisfied, the requirements of section 
V.C.1, 2, and 3 do not apply. In addition, the Staff concluded that the reporting 
requirements of section V.E of Appendix 0 do not apply because reports are 
required only when sections V.C and V.D need to be meL 

The Staff's Proposed Decision also presents the Staff's conclusion that the 
safety issue considerations of Appendix H are satisfied. However, the Staff 
also concluded that on July 26, 1983, the provisions of section 50.60 became 
applicable to the Yankee Rowe facility and the Licensee was required to either 
have a surveillance program that met the requirements of 10 C.F.R. Part 50, 
Appendix H, or to request an exemption. The Licensee has not requested an 
exemption and believes that it is in compliance with Appendix H based upon 
the prior in-vessel surveillance program, the BR-3 Belgian surveillance program, 
and the accelerated testing program at the University of Michigan. The Staff 
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believes that the Licensee should have requested an exemption or documented 
how it intended to comply with Appendix H. The NRC Staff will continue to 
consider this matter. If a determination is made that a violation exists, the NRC 
Staff will consider appropriate enforcement action in accordance with the NRC 
Enforcement Policy. 

m. DISCUSSION 

The Commission has the ultimate responsibility to ensure the safe operation of 
the facilities that it licenses. The Commission has chosen to participate directly 
in this decision on Yankee Rowe, in part, because it concerns the embrittlement 
of the pressure vessel, one of the key components of a reactor. Indeed, while 
the Commission must ensure that such concerns are addressed in the near term 
in the context of Yankee Rowe, the satisfactory resolution of this matter has 
implications in terms of age-related degradation considerations in the context 
of the ongoing reactor operating license renewal rulemaking and subsequent 
renewal applications. But the Commission also believes that its involvement in 
this matter is appropriate because the unique circumstances of the Yankee Rowe 
case have presented a situation that was not directly contemplated when the PTS 
rule and the steps to be followed when concerns arose were developed. The 
regulation contemplated that a licensee's required calculations would identify the 
potential for exceeding the screening criterion sufficiently in advance of such 
an occurrence (i.e., 3 years) that the Staff and the licensee could adequately 
evaluate the situation. undertake flux reduction programs to mitigate the potential 
problem, and, if that were not possible, gather sufficient plant-specific data to 
more accurately assess the susceptibility of the pressure vessel to a PTS event. 
Yankee Rowe submitted its evaluation against the PTS rule in 1986, which was 
approved by the NRC Staff in 1987. The NRC Staff review concluded that the 
Yankee Rowe vessel would be within the screening criteria for a period beyond 
expiration of its operating license. 

In 1988, the NRC Staff revised its guidance on Radiation Embrittlement 
of Reactor Vessel Materials: Regulatory Guide 1.99, Rev. 2; and in 1989 
proposed a revision to the PTS rule to account for these revised considerations. 
The revised PTS rule was adopted in May 1991. Discovery of the potential 
problems at Yankee Rowe in early 1990, during the period that the Staff realized 
that the existing criteria could be nonconservative and was developing the 
revised regulation issued in 1991, has not allowed the Commission to proceed 
as contemplated. Nor did the Commission expect that, when calculations of the 
reference temperatures and of the expected frequency of a PTS-related, through
wall crack penetration were performed, such a divergence of values would be 
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, 
found between the Staff's and the Licensee's conclusions.8 Much of this stems 
from what is at the heart of the issue before us: the serious unknowns in basic 
chemical and metallurgical elements in the Yankee Rowe pressure vessel that 
contribute to embrittlement and that are sensitive to increases over the values 
that have been conservatively assumed. 

Uncertainties in Important Parameters 

The beltline materials of importance to the question of capability to withstand 
pressurized thermal shock events for the Yankee Rowe reactor pressure vessel 
consist of the upper plate, the lower plate, two axial welds, and one circum
ferential weld. Since the Yankee Rowe reactor pressure vessel was constructed 
during the late 1950s, before the Commission issued regulations establishing 
requirements for reactor pressure vessel material surveillance, there are only 
limited irradiation surveillance data available for the Yankee Rowe pressure 
vessel. There are some irradiation data available for specimens of the Yankee 
Rowe upper plate from a surveillance program carried out during the early years 
of operation.' The chemical composition and heat numbers are known for both 
the upper and lower plates. The lot numbers for the filler wire and flux used 
to produce the welds are not known, leading to a significant uncertainty in the 
chemical composition. The design of the Yankee Rowe reactor vessel is such 
that samples of weld materials cannot readily be obtained and may require the 
design of special tools. ' 

Based on the limited Yankee Rowe data and on data from a Belgian reactor, 
the BR-3, the Licensee estimated the potential for embrittlement of the plates and 
welds. The BR-3 reactor vessel was manufactured by the same manufacturer, 
Babcock and Wilcox, at about the same time as the Yankee Rowe vessel. 
Furthermore, many welds have been produced using the same welding process 
and the same procedures (copper-plated filler wire and Linde 80 flux) as those 
used at Yankee Rowe. Using values obtained from analogous material, the 
Licensee's calculations indicated conformance with the screening criteria of 
section 50.61. In its review of this matter in its Safety Assessment dated August 
31, 1990, the NRC Staff took a more conservative approach due to the lack 
of data specific to the Yankee Rowe vessel and to the fact that Yankee Rowe 
operates at a lower irradiation temperature than BR-3 and many other pressurized 

8 In the case of the expected frequency of, through.wan cnck pcnctratim. the Staff·, and the licenscc', results 
differ by , factor of 10,000. The m= temperature calculations produce JeSUhs thlt differ in 'ome instances 
bl aver 100". 

The program terminated in 1965 due to failure of specimen holders, but the NRC Stiff reviewed the program 
in 1979 and cmcludcd that the licenscc had met the pmposes of 10 C.F.R. Part SO, Appendix H, tclating to 

n:actor presswe vessel matcrlal. lUlYeillancc programs. . 

13 



water reactors from which embrittlement surveillance data have been gathered. 
Specifically, the NRC Staff: 

used data available in the literature to estimate the effect of lower 
irradiation temperature in increasing embrittIement; 
took into account the fact that the Yankee Rowe lower plate has 
greater nickel content than the surveillance plate; 

- assumed a copper content for the welds substantially greater than that 
estimated from BR-3 (0.183%), using a bounding value of 0.35% 
derived from the highest mean copper content found in the set of 
samples of welds made by Babcock and Wilcox, using materials 
similar to those used in the Yankee Rowe vessel; 
used a bounding value of 0.7% nickel content, similarly based on the 
highest mean value of nickel found in the set of weld samples made 
by Babcock and Wilcox, using materials similar to those used in the 
Yankee Rowe vessel. 

The effect of these conservative assumptions was that Staff computations 
of reference temperatures exceeded the screening criteria of section 50.61, 
indicating a greater degree of embrittlement than the Licensee's computations. 

Another area of uncertainty, which bears upon the fracture mechanics of em
brittled material, is the existence and distribution of flaws in the pressure vessel 
plates and welds. The Yankee Rowe vessel was radiographed before operation 
began in 1961, but the vessel was not designed for in-service volumetric inspec
tion, and in 1982, the Licensee requested an exemption from the requirement 
to carry out in-service inspection of the reactor vessel shell welds due to inac
cessibility. After evaluation, the NRC Staff granted the requested exemption. 
However, the Licensee did radiograph accessible welds and found no unaccept
able indications. 

The Licensee carried out a fracture mechanics analysis using reference tem
peratures similar to those conservatively computed by the Staff (or temperatures 
whose difference should not significantly affect the analysis), using the "Mar
shall" distribution for flaw characteristics, the same method used by the NRC 
Staff in developing the PTS rule - a method that contains a number of conser
vative assumptions. The Licensee computed a conditional failure probability of 
10-3 per year. Notwithstanding the Licensee's use of a conservative method of 
estimating flaw distribution, and in view of the uncertainties, the Staff calculated 
conservative conditional probability of vessel failure for the assumed PTS events 
to be in the range of 10-1 to 10-2 per year. This failure probability is dominated 
by the upper axial weld Coupled with a calculated probability of occurrence of 
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PTS events of significance of 1O-3/year,IO the Staff's overall estimate for reactor 
vessel failure from PTS is in the range of 10-4 to 10-5 per year. 

The NRC has provided guidance to licensees concerning the nature of 
analyses needed to justify continued operation in the event that calculations 
indicate a reference temperature above the screening criteria when calculated 
in accordance with section 50.61. Regulatory Guide 1.154 provides extensive 
guidance on the nature of the calcuiations needed and sets forth a criterion of 
overall failure probability (considering the probability of the initiating thermal 
shock event and the probability of vessel failure in such event) of 5 x 1(J6 
per year, which in turn is based on a value of 10-5 per year for the core melt 
frequency ascribable to a PTS event See Analysis of Potential Pressurized 
Thermal Shock Events, Proposed Rule, 49 Fed. Reg. 4498 (Feb. 7, 1984). 
While the Licensee's calculations would indicate that the criterion suggested 
in Regulatory Guide 1.154 is satisfied, the Licensee's July 5, 1990 submittal 
contains a number of assumptions that have not been well established and 
have not been accepted by the NRC Staff. See NRC Staff's August 31, 
1990 Safety Assessment The NRC Staff's conservative calculations indicated 
that the screening criterion may well be exceeded for various materials in the 
vessel, in some cases by a substantial amount, and indicate that overall failure 
probability, using conservative values, could be in excess of the goal set forth 
in Regulatory Guide 1.154 for a best-estimate calculation. Further, although 
it is not a requirement of the rule, neither the Licensee nor the Staff has yet 
completed the thorough sensitivity studies called for by Regulatory Guide 1.154 
to identify the potential sensitivity of vessel integrity to the various parameters 
about which there may be some uncertainty. In the August 31, 1990 Safety 
Assessment, the NRC Staff directed the Licensee to provide such studies, along 
with other vital data, before Cycle 22 startup. 

To summarize, there are significant unknowns about basic chemical and 
metallurgical data that lead to substantial uncertainty as to the integrity of the 
Yankee Rowe reactor pressure vessel. Specifically: 

- The brittleness of the beltline welds is sensitive to copper and nickel 
content and the copper and nickel content of these vital welds is 
unknown. 
The brittleness of the lower plate is sensitive to its composition and 
its irradiation temperature, yet there were no irradiated specimens of 
this material. 

- The fracture mechanics characteristics of the vessel are sensitive to 
the existence of flaws in the vessel, and to their size, orientation, 

I°The Licensee had computed a value Df 5 X 10-4 per year for small·break LOCAllcading 10 pressurized thcnna1 
shock 10 the reactor pressure vessel. 
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and distribution, but the vessel has received no in-service volumetric 
examination of the vital beltline area in over 31 years of operation. 

- Vessel fracture characteristics are sensitive to these unknowns but 
the degree of sensitivity has not been established through parametric 
sensitivity studies as called for by Regulatory Guide 1.154. 

In view of these significant uncertainties in essential data, the NRC Staff, in 
its Safety Assessment dated August 31, 1990, carried out a conservative analysis 
of the safety of continued operation and directed the Licensee to resolve these 
uncertainties by: 

- developing inspection methods for the beltline welds; 
- performing tests on typical Yankee Rowe base metal to determine the 

effect of temperature, austenitizing temperature, and nickel composi
tion on embrittlement; 
determining the composition of the circumferential beltline welds by 
removing samples from the weld. 

Although the Staff concluded that these activities to resolve the uncertainties 
should be completed before resumption of operation for Cycle 22 (current Cycle 
21 is now estimated to end approximately April 1992), the Staff concluded 
that there was still reasonable assurance of public health and safety to permit 
operation until that time. These conclusions are reaffirmed in the Staff's 
Proposed Decision submitted July 24, 1991. 

IV. DECISION AND ORDER 

The NRC Staff is to be complimented on its diligence last year in identifying 
these issues concerning the adequacy of the Licensee's data and its aggres
sive efforts in directing the Licensee to resolve expeditiously these important 
uncertainties. We also compliment the Petitioners for the constructive and pro
fessional quality of their participation and for their contributions. We agree with 
the Staff's decision to deny the petition for immediate shutdown in view of its 
conservative analysis of the risk posed by PIS events, and because the Licensee 
is in compliance with Part 50, Appendix G, and with the safety considerations 
of Appendix H.ll We also agree with the Staff's conclusions that it is impru
dent to permit continued operation beyond the end of Cycle 21 until the PIS 

11 Although there ate uncauWles regarding the FrS calculations. no regulatoty requirement has been violated 
that requires immediate plant lhutdown on lafety grounds. "In liking any remedial measures. the Conunission 
must c:hoose actions IlIfiicient to dcal with the risk involved. ••• rA] violation or a regulation does net or itself 
result In a requirement thlt a license be awpendcd." P,titio" for Emng.ncy alld R'1Mdial Actio". CU-78-6. 7 
NRC 400. 405 (1978). Rather. "Ihc choice of remedy for regulatory violation is within the aound judgment of the 
Commission. and net foreordained." 14.. at 406; IU also P.titio" for Slwtdowrt of C.rlam R.actors. CU-73-31. 
6 AEC 1069. 1071 (1973). 
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uncertainties are resolved. There remains the question whether operation should 
continue until the end of Cycle 21. We now tum to focus on that narrow issue. 

The overall goal of the Commission at the time it adopted section 50.61 
was to limit the probability of core damage due to a PTS initiating event to 
one-tenth of the overall risk of core damage frequency, or approximately 10-5 

per reactor year. Regulatory Guide 1.154 translated this figure into 5 x 10""6 
for a further margin of conservatism. The Staff has conservatively estimated 
the frequency of vessel failure at the Yankee Rowe facility to be in the range 
of 10""4 to 10-5 per reactor year, which is within the range of the goal of the 
PTS rule. Nevertheless, the fact remains that the Staff's calculations reflect, 
of necessity, a wide range of uncertainties. We may have achieved the desired 
long-term goal of the risk of a PTS event but, with the current uncertainty, the 
degree to which that goal may be met remains unclear. In addition, we believe 
that it would be desirable to obtain more balance in the calculated risk of the 
failure of a pressure vessel between the probability of the initiating event (10-3) 

and the conditional failure probability of the vessel itself (10-1 to 10-2). This 
is consistent with the Commission's attempts to achieve an appropriate balance 
of accident prevention and accident mitigation to provide adequate assurance of 
public health and safety. 

All, as we understand the material presented to us, agree that the uncertainties 
are such that operation must be limited in the absence of additional data. The 
ultimate question is a judgmental one: For how long a period should operation 
in the face of these uncertainties be permitted from the standpoint of prudent 
regulatory policy? 

We have reviewed the submissions of the Licensee and the Petitioners and 
considered the discussions at the Commission meetings of July 11 and July 26, 
1991. The Director ofNRR has summarized for us the deep concerns expressed 
at the public sessions held in the Commonwealth on July 22 and 23. 

An analysis of the foregoing question should build on certain propositions 
that, in our judgment, find substantial support in the material before us. First, as 
we have noted previously, there is no safety or other regulatory requirement for 
an immediate plant shutdown. Second, the soundest interpretation of the PTS 
regulations is that uncertainties such as those identified here should be resolved 
as soon as possible to move in the direction of the overall risk goal from a PTS 
event contemplated by the Commission when it adopted section 50.61. Third, we 
cannot yet determine whether plant shutdown at any date much earlier than the 
end of Cycle 21 would permit commencement of the testing programs needed 
to resolve the uncertainties. 

Plant shutdown in the near future would not contribute to a prompter 
resolution of the uncertainties. The only effect of that regulatory action would 
be an adverse one on the ratepayers served by the Licensee. Of course, that 
factor is not given weight if reasonable assurance of protection of the public 
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health and safety required otherwise. We agree with the Staff that it does not 
in the circumstances before us. 

In response to inquiries by the Commissioners, the Licensee and the NRC 
Staff described for the Commission, at the public meeting on July 26, 1991, the 
possibility of mitigating steps, including modification of operating procedures to 
permit the continued operation of the reactor coolant pumps in the PTS events 
of concern for Yankee Rowe. The continued operation of these pumps during 
such event would have the effect of mixing the warmer circulating primary 
cooling water with the colder injection water, raising the temperature of the 
water impinging on the reactor vessel surface, thus reducing the thermal shock. 
The NRC Staff estimated that this would reduce overall risk of vessel failure due 
from PTS by a factor of 5 to 10; the Licensee estimates that such operation would 
reduce vessel failure risk by a factor of 10. Indeed, Petitioners' representative 
agreed that operation of the coolant pumps would significantly reduce the risk 
of such vessel failure. 

However, both the Licensee and the Staff indicated a need to verify whether 
this or other mitigating changes would have adverse consequences with respect to 
other operational aspects or other accident scenarios, and to determine whether, 
for instance, events significant to PTS can be distinguished by operators from 
other events in which reactor coolant pumps should not continue to operate. 
The Licensee indicates that it expected to complete its evaluation of this and 
other proposals and to submit its evaluation to the NRC by August 26, 1991, 
and indicates that such modifications could be implemented in a short time after 
approval by the NRC. The Licensee gave an overall estimate that, if acceptable, 
such modified procedures could be in place within 4 to 6 weeks from now. 
Representatives of Petitioners indicated that if such modifications could be made 
without adversely affecting other aspects of facility safety, reactor vessel failure 
attributable to PTS events would not be a problem. 

V. COMMISSION CONCLUSIONS 

Our decision in this matter has been guided by the following principles: 
1. The Commission affirms that the probability of PTS failure should 

be kept below the order of 10-5 per year, using best estimates of risk 
parameters. The Staff's conservative calculations of this probability, 
which result in estimates between 1()"""4 and 10-5 using conservative 
values, are equivalent to best-estimate calculations falling in this 
range. Therefore, we conclude that the risk objective of the PTS rule 
is satisfied here and that continued operation for an interim period 
will not pose an undue risk to the public health and safety. 
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2. A number of measures to further increase the margins against vessel 
failure in the near term were discussed at the Commission meetings. 
The Commission believes that any additional action that proves to be 
feasible to further increase the margins against vessel failure should 
be undertaken. Therefore the Licensee is instructed to investigate 
such additional measures to include, but not necessarily be limited 
to, continued running of two of the RCP pumps in case of a small
break LOCA, and report back to the Staff as ordered below. 

If such measures can be successfully implemented, the Licensee 
should take steps to do so at the earliest opportunity. If, however, 
such steps are not found feasible or the Staff is not able to confirm 
that the proposed measures will result in an additional margin against 
vessel failure in the range of a factor of 5 to 10, the Staff will report 
back to the Commission for further guida:nce: 

3. Our philosophy of defense in depth and the examples used in support 
of the PTS rule making and Regulatory Guide 1.154, make it clear 
that, in the longer term, PTS probability is not the only criterion. 
A balance between prevention (i.e., reducing the probability of a 
PTS event) and mitigation (reducing the conditional probability of 
a failure, given the occurrence of a PTS event) is also important. The 
Commission is willing to rely on bounding estimates only until the 
earliest time at which the large uncertainties, illustrated during these 
proceedings, can begin to be resolved. The highest priority attaches 
to resolving these uncertainties as soon as possible. In particular, 
the resolution process is not to be delayed in order to permit plant 
operations to continue. 

Therefore, the Licensee will submit to the Staff as ordered below, 
its plan to resolve these uncertainties, and will keep the Staff apprised 
monthly of progress against this plan. As soon as the Staff determines 
that suspension of operation will contribute to accelerating the process 
of resolving these uncertainties, operation will be suspended. 

4. In no event will plant operation beyond April 15, 1992, be permitted, 
until these uncertainties have been resolved and the estimates of core 
melt frequency and balance between the initiating event and vessel 
failure indicate satisfactory results. 

VI. COMMISSION ORDER 

Accordingly, in the light of these circumstances, as a matter of prudent 
regulatory judgment in carrying out our responsibility under the PTS regulation, 
we order the following actions be taken: 
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1. MODIFICATION OF OPERATING CONDITIONS AS POSSIBLE 
MITIGATION MEASURES 

A. On or before August 26, 1991, the Licensee shall submit to the 
NRC its evaluation of and its plan of modifications to its operating 
conditions that would provide additional margin against reactor vessel 
failure (additional reduction in the probability of vessel failure) from 
a pressurized thermal shock (PTS) challenge. The Commission seeks 
a reduction in the probability of vessel failure of a factor of 5 to 
10 and will accept a mix of hardware modifications, human resource 
allocations, and operating procedure modifications in the Licensee's 
plan to achieve that additional margin against vessel failure. 

B. The NRC Staff shall promptly review the Licensee's evaluation 
when submitted and promptly report the results of its review to 
the Commission; if the Staff concludes that such modifications are 
acceptable, it shall prepare a confirmatory order, to be issued upon 
approval by the Commission, directing the Licensee to make such 
modifications in plant operating procedures, to be implemented not 
later than 2 weeks from the issuance of such order. 

C. If the Licensee determines, on or before August 26, 1991, that 
such modifications in procedure would not be effective in reducing 
the risk of vessel failure from PTS events by a factor of 5 to 10, 
or would significantly and adversely affect other operational aspects 
or other accident scenarios; or if the NRC Staff, in reviewing the 
Licensee's submittals, concludes that the proposed modifications 
would not be effective in reducing the risk of vessel failure from 
PTS events by about a factor of 5 to 10, or that such modifications 
would significantly and adversely affect other operational aspects or 
other accident scenarios, the Staff shall return to the Commission for 
further guidance. 

2. INSPECTIONS AND TESI'S TO RESOLVE UNCERTAINTIES 
A. The Licensee shall submit by August 26, 1991, its plan to 

resolve uncertainties in the chemical and metallurgical characteristics 
discussed above. 

B. The Staff will closely monitor the Licensee's implementation of 
the test plan and advise the Commission of the earliest date that the 
special tools and devices needed to inspect and/or sample the vessel 
material are qualified for use and ready and qualified for deployment. 
Once the Stafr determines this date, the Staff shall prepare an order, 
to be issued upon approval of the Commission, requiring the Licensee 
to initiate, within 10 days, the orderly shutdown of the reactor. 

C. In no event will operation continue beyond April 15, 1992. 
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3. MONI'HIX REPOKrS 
The Staff shall obtain progress reports from the Licensee on a 

monthly basis and shall keep the Commission and the Petitioners 
informed of the progress being made to resolve the uncertainties to a 
level commensurate with the goals of the PTS rule together with the 
Staff's assessment of whether maximum effort is being undertaken. 

4. OPENNESS OF THE PROCESS 
The Petitioners shall be informed of and may attend all meetings 

between the Staff and Licensee on this subject The Staff shall ensure 
that all documents that are produced on this subject are provided 
to the Petitioners and are placed promptly in the Public Document 
Room. The Staff shall continue to ensure that the Governor of the 
Commonwealth of Massachusetts and other appropriate government 
officials are kept informed of developments. 

5. ACI'ION ON THE PETITION 
In all other respects the Petition, as supplemented, is denied. 

It is so ordered. 

Dated at Rockville, Maryland, . 
this 31st day of July" 1991. 
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Secretary of the Commission 
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(Rancho Seco Nuclear Generating 
Station) July 1,1991 

The Licensing Board rules on petition to intervene filed in opposition to an 
application for a possession-only license for the Rancho Seco power reactor 
filed in advance of a decommissioning application. The Licensing Board finds 
that petitioner lacks standing to cause a hearing to be held and has failed to 
advance an acceptable contention. 

STANDING TO INTERVENE: INJURY-IN-FACT TEST 

An allegation that a proposed license amendment might, if granted. permit a 
licensee to allow a plant to deteriorate to the point that future operation would 
be unsafe is too remote and speculative to support standing under the Atomic 
Energy Act. 
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DECOMMISSIONING: NEPA REQUIREMENTS 

NEPA does not require that the Commission review a licensee decision to 
cease operations of and decommission a power reactor. 

STANDING TO INTERVENE: INJURY-IN-FACT AND 
ZONE-OF-INTERESTS TESTS 

By itself, an allegation that a proposed license amendment deprives one of 
the legally protected right to comment on an environmental impact statement 
(EIS) or to information essential to an organization's purposes contained in 
an EIS is not sufficient to state an injury in fact that falls within the zone of 
interests protected by NEPA. To support standing, such an allegation must be 
accompanied by an allegation of another injury. 

MEMORANDUM AND ORDER 
(Ruling on Petition to Intervene and Contentions) 

The Sacramento Municipal Utility District (SMUD) has decided to perma
nently cease operations at its Rancho Seco Nuclear Generating Station. This 
decision followed a public referendum, held in June 1988, in which SMUD's 
ratepayers decided that SMUD should cease operating the plant. As a part of 
its implementation of this decision, SMUD filed an application for a license 
amendment with the Commission which would authorize it to possess both the 
reactor and the nuclear fuel, but would remove authority to operate the reactor, 
a so-called ''possession-only'' (POL) license. 

In response, Staff published in the Federal Register! a notice that it was 
considering issuing the license amendment. In this notice, Staff noted that any 
interested person could file a petition to intervene and request a hearing with 
respect to the amendment application. On November 8, the Environmental and 
Resources Conservation Organization (ECO) filed a petition to intervene and 
request for a hearing with respect to the license amendment. This petition 
was opposed by SMUD and the Commission's Staff in filings dated November 
30 and December S, 1990, respectively, and in a letter of February 8, 1991, 
addressed to the Atomic Safety and Licensing Board by SMUD's counsel. 

Pursuant to the Commission's Order of January 30, 1991 (unpublished), 
this Board was appointed to rule on the petition. We afforded ECO an 
opportunity to reply to the SMUD and Staff filings. Houston Lighting and 

155 Fed. Reg. 41,280 (Oct. 10. 1990). This notice com:ctcd c:mm In an carlicrnotice publiJhed at 55 Fed. Reg. 
36,349 (Sept. 5, 1990). 
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Power Co. (Aliens Creek Nucl~ Generating Station, Unit 1), ALAB-565, 10 
NRC 521 (1979). ECO filed its reply on March 4, and on April 15 it filed certain 
supporting affidavits and what it called a ''Further Amendment to Envir!Jnmental 
and Resource Conservation Organization Request for Hearing and Petition to 
Intervene. HZ 

In a Memorandum and Order of May 1,3 we concluded that ECO might 
be able to demonstrate standing to cause a hearing in this matter in two 
respects. The first of these concerned the assertion that the issuance of the 
POL would deny ECO and its members the opportunity to comment on an 
environmental impact statement (EIS) on the decommissioning of Rancho Seco. 
ECO's members stated that permitting steps that are clearly in furtherance of 
decommissioning, and which have no independent utility, to take place prior to 
NEPA review would have this effect We recognized that, in general, an injury 
to such a legal interest may support standing, and that ECO's affiants might 
have alleged an injury that falls within the zone of interests protected by NEPA. 

We viewed ECO's assertion of an organizational interest in the dissemination 
of information, an interest to which it claimed injury resulting from the failure 
to prepare an EIS, in the same light We noted that ECO might be able to 
demonstrate that NRC's 

actioo withholds specifiC informatioo related to the enviromnental interests that NEPA was 
intended to protect, that the infonnation is essential to [ECO's] activities, and that the lack 
of informatioo will render those activities infeasible. 4 

We withheld any final conclusion on these two matters to afford SMUD and 
Staff an opportunity to comment on them. In order to lend specificity to these 
issues and facilitate our deliberation on the question of whether a hearing is 
warranted, we directed ECO to file its contentions by June 3 and indicated that 
no further filings would be permitted absent specific leave of the Board. 

In drafting its contentions, we admonished ECO to pay particular heed to the 
Commission's statement that 

A properly pled contention will at a minimum need to offer lome plausible explanatioo why 
an HIS might be required for an NRC decisioo approving a [Rancho Seco) decommissiooing 
plan and how these actioos here could, by foreclosing alternative decommissiooing methods 

2 The affidavits were filed with the consent or the parties. However. the '"Ru1hcr Amendment" 'MIl IIrlcken ~ 
Staff". motion on the gmmcIs that, nthcr than an amendment to the petition. it constituted I furthcr reply to the 
responses to the petition fi!ed by ECO and Stsff .. hich WIS not .greed to by the parties and not .uthorized by the 
Mes. 
'LBP-91-17,33 NRC 379. 
4Comp~titiw Ellkrprir~ ltutituU II. NatioNJl mtlrway Traffic Saf~ty AdmWsrratio,., 901 F.2d 107 (D.C. Cr. 

1990). 
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or some other NEPA·based cmsiderations, cmstitute an illegal segmentation of the EIS 
process.5 . 

Similarly, ECO was admonished to keep in mind that, in accord with the 
Commission's Shoreham rulings,C5 the scope of any EIS that might be ordered is 
limited to the proposed decommissioning and alternatives to it. We pointed 
out that the alternative of operating Rancho Seco is not within that scope. 
We discussed ECO's standing and contentions with the parties at a prehearing 
conference held on June 25, 1991, in Bethesda, Maryland. 

ECO filed proposed contentions on June 3 and 10.7 ECO did not follow 
the above guidance in formulating its June 3 contentions. Rather, the central 
theme of ECO's contentions raises the question whether Rancho Seco should be 
operated rather than decommissioned. At the prehearing conference, the Board 
enquired of ECO's counsel which of its contentions address the scope of the 
EIS that ECO maintains must be prepared. Counsel identified Contentions 4 
through 12 and 14 through 25. A review of these contentions reveals that they 
are focussed almost exclusively on the option of preserving Rancho Seco as a 
source of electric power.' Thus the EIS that ECO advocates would be devoted 
to exploring a subject that the Commission has ruled out 

The remaining contentions do not raise litigable matters. Contentions 1 and 
3 simply state facts: that a proposal to decommission Rancho Seco exists 
and that a POL would end the requirement that Rancho Seco be maintained 
in a nondegraded status. Contention 13 raises alleged inconsistencies between 
Regulatory Guide 1.86 and Staff practices, rather than a dispute with SMUD. 

Contention 2 asserts a matter that is essential to ECO's position: an EIS is 
required and that this requirement is not satisfied by the Draft Generic Envi
ronmental Impact Statement on Nuclear Facilities, NUREG-0586 (GElS). The 
latter document was prepared to examine the impacts of decommissioning on 
a generic basis and eliminate the need for a separate EIS for each plantll 

ECO asserts that the GElS was not intended to apply to facilities that had not 

51..Dflg IslaNl Ugltliflg Co. (Shon:ham Nuclear Power Station. Unit 1). Cll·914, 33 NRC 233,237 (1991) 
(emphasis in orlginal). 
C51..Dflg IslaM Ug/Wflg Co. (Shon:ham Nuclear Power Station. Unit I), Cll·9()'8, 32 NRC 201 (1990); CU·91·I, 

33 NRC 1 (1991); Cll·91·2, 33 NRC 61 (1991). 
7 "The laucr are tardy. Staff moved to strike them en that ground IlId en the ground thlt they do not relate to the 

license amendment that is the 'ubject of this proc:ccding. Motion dlted June 17. SMUD Igteed with Staff that 
these contentions are untlmdy sod might be stricken but suggested thlt the beucr course Wil to Me on them. 
In SMUD', view, aU are either irre1evant to this pnx:ccding or mlundlllt of timely /ilcd ccntcntions or baseless. 
Licenscc', Statement dated June 17. 
I ECO', fear that grant of the POL will foreclose the possibility thlt Rancho Seco might be returned to ,ervice 

appears to be wcIl founded. At the ptcItcuing amfercncc, SMUD', Chief Nuclear Officer indicated that it would 
be very expensive sod impractical to restore the plant to service. 
llrollowing its adoption, the Canmission eliminated that rcquitement fn:m 10 c.F.R. §SI.2O(b)(S). 
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reached the end of their useful life by reason of age or accident 10 SMUD takes 
issue with this proposition, pointing out that it is not justified by the terms of 
the GElS, as ECO maintains, or by any other consideration.ll SMUD is correct. 
ECO's attempt to distinguish the Rancho Seco situation from the GElS is not 
persuasive. Clearly, the GElS was meant to apply unless one could show that 
site-specific conditions warranted the conclusion that the impacts of a particular 
decommissioning fell outside its scope.11 ECO's arguments fall far short of this 
showing. 

SMUD and Staff point out that the contentions do not provide "[s]ufficient 
information • .• to show that a genuine dispute exists with the applicant 
on a material issue of law or fact" 10 C.F.R. § 2.714(b)(2)(iii),u The only 
dispute between ECO and SMUD revealed by the contentions concerns SMUD's 
decision to decommission, rather than mothball, store, or sell Rancho Seco. 
Given the Commission's Shoreham rulings, this is not a material dispute. Thus 
ECO has failed to satisfy the requirements of the Commission's regulations for 
contentions and its petition must be denied. 

ECO's tardy contentions must also be rejected. ECO has made no attempt 
to make the showing required by 10 C.F.R. §2.714(a)(I) in order to have these 
contentions considered. ECO relies on 10 C.F.R. §2.714(a)(3) which permits 
filing up to 15 days prior to the prehearing conference. Its argument that the 
Board could only expand on this deadline, not contract it as we did in LBP-91-
17, is incorrect.14 . . 

ECO's petition must be denied for the related reason that it has not established 
standing. Inasmuch as ECO's contentions do not raise litigable issues, they also 
reve3I that it will not suffer a direct and palpable injury that is within the zone 
of interests protected by the Atomic Energy Act or the National Environmental 
Policy Act as a result of the grant of the POL. While the failure to state an 
acceptable contention does not necessarily mean that a petitioner lacks standing. 
in this case it confirms that any injuries suffered by ECO as a result of the POL 
do not lie within the zone of interests of NEPA or the Atomic Energy Act. 

As noted above. in LBP-91-17, we recognized that ECO might be able to 
establish its standing in two respects: first, that the issuance of the POL might 
deny ECO and its members the opportunity to comment on an EIS; and second. 
that ECO's organizational interest in the dissemination of information would be 

10 Su ECO', June 3 Amendment and Supplement to Its Pctitioo at 3~; Tr. 70-71. 
11 S .. SMUD', June 17 Answer at 10; Tr. 32-34. 
11 Su "SummaI)' and Discussion of Comments on Proposed Rule," § E. "Environmental Review Rcquircmcnts" of 
the Commission', final rule, GeMral Require_IllS lor DecommissioN"g NudeQr Facilitiu, S3 Fed. Reg. 24,018 
(lune Zl, 1988): "if the impacts for a particular plant are significantly different from those studied generically 
because of ,ite specific coosiderations, the cnviroomentalassessment would discover those and Isy the foundation 
for the -preparation of an EIS." 
13 Su SMUD', June 17 Answer at 4-6; Tr.47-48. 
14Tr.26. 
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injured by the failure to prepare an EIS. Staff points out that these two injuries 
are not sufficient to establish standing by themselves and must be accompanied 
by some other cognizable injury." We think that Staff is correct Clearly, an 
individual or group that possesses a general interest in a proceeding but lacks 
a specific injury may not cause a hearing to be held in order to advocate the 
preparation of an EIS on which to comment Otherwise, ECO would have 
standing not only in regard to Rancho Seco, but in regard to any other power 
reactor that is scheduled to be decommissioned prior to the conclusion of its 
useful life, regardless of that plant's specific impacts on ECO and its members. 

In consideration of the foregoing, it is hereby ORDERED: 
1. ECO's petition to intervene in this proceeding is denied; and 
2. Pursuant to 10 C.F.R. § 2.714a, within 10 days of service, ECO may 

appeal this Memorandum and Order to the Commission by filing a notice of 
appeal and accompanying brief. 

Bethesda, Maryland 
July I, 1991 
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CURATORS OF THE 
UNIVERSITY OF MISSOURI July 10, 1991 

This case involved an application for a license to conduct experiments, 
including procedures involving 10 curies of unencapsulated americium and about 
2 curies of plutonium. In this decision and a prior decision, the Presiding Officer 
ordered relief (including the installation of fire sprinklers and modification of 
Licensee's procedures) to reduce the risk of a serious fire that might disperse 
nuclear materials and to help to provide an adequate assurance of safety. The 
Presiding Officer then found that, in light of the imposed conditions, Licensee 
had demonstrated that licensed activities would provide an adequate assurance of 
safety. Licensee. which handles nuclear materials in unencapsulated form, was 
found to have demonstrated that there was no credible fire that would disperse 
the nuclear materials, injuring members of the general public. 
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PLUTONIUM PROCESSING FACILITY: 10 C.F.R. § 70.4 

A special nuclear materials licensee conducting experiments with actinides 
in pure form, using 10 curies of americium and 2 curies of plutonium, is not a 
plutonium processing facility under 10 C.F.R. § 70.4. 

RULES OF PRACTICE: 10 C.F.R. SUBPART L 

The Presiding Officer discusses advantages and disadvantages of Subpart L 
in complex technical cases. 

ADEQUATE ASSURANCE OF SAFETY: SPECIAL NUCLEAR 
MATERIALS AND BYPRODUCT LICENSES 

The Presiding Officer ordered relief (including the installation of fire sprin
klers and modification of Licensee's procedures) to reduce the risk of a fire that 
might disperse nuclear materials and to help to provide an adequate assurance of 
safety. The Presiding Officer then found that, in light of the imposed conditions, 
Licensee had demonstrated that licensed activities would provide an adequate 
assurance of safety. Licensee, which bandles nuclear materials in unencapsu
lated form, was found to have demonstrated that there was no credible fire that 
would disperse the nuclear materials, injuring members of the general public. 

RULES OF PRACTICE: ORAL ARGUMENT OR ADDmONAL 
RESPONSES (10 C.F.R. SUBPART L) 

Petitioners for oral argument or the submission of evidence other than ° as 
provided for in the written filings described in the rules must demonstrate that 
the argumeOnt or evidence is necessary for the adequacy of the record. 10 C.P.R. 
§§ 2.1233, 2.1235. 

RULES OF PRACTICE: NEW INFORMATION (10 C.F.R. 
SUBPART L) 

New information must fall within an admitted area of concern or meet criteria 
for late filing. Additionally, permission to file additional evidence will be denied 
even if it is within the scope of an admitted area of concern unless the evidence 
is necessary for the adequacy of the record. 
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BUFFER ZONE: SPECIAL NUCLEAR MATERIALS OR 
BYPRODUCT MATERIALS 

Providing that Licensee can demonstrate an adequate assurance of safety, 
there is no NRC requirement of a buffer zone surrounding a laboratory in which 
experiments with unencapsulated plutonium and americium are being conducted. 

FIRE EXITS: SPECIAL NUCLEAR MATERIALS OR BYPRODUCT 
MATERIALS 

Providing that a licensee demonstrates an adequate assurance of safety with 
respect to its use of licensed materials, and their safety from fire, its compliance 
or noncompliance with local fire ordinances designed to protect people from 
ordinary fire hazards is not relevant to the appropriateness of issuing a license 
to it. 

DECOMMISSIONING: SPECIAL NUCLEAR MATERIALS OR 
BYPRODUCT MATERIALS 

A licensee that applies for a license amendment or renewal is an "applicant" 
and must comply with all regulations affecting applicants; they may not comply 
by filing a financial assurance for decommissioning pursuant to 10 C.F.R. 
§§ 30.35(c)(2) and 70.25(c)(2). See 10 C.P.R. §§ 30.35, 70.25. 

RULES OF PRACTICE: MOTIONS FOR RECONSIDERATION; 
LAW OF THE CASE 

Issues decided by a presiding officer become binding in the case unless raised 
in a timely motion for reconsideration or because there is reasonable cause for 
late filing. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: 
Adequacy of Staff review (found irrelevant); 
Adequacy of application standing by itself (found irrelevant); 
Administrative controls (special nuclear materials and byproduct ma-

terials); 
Special nuclear materials (fire sprinklers); 
Americium (unencapsulated); 
Basement laboratories (special nuclear materials and byproduct ma

terials); 
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Buffer zone (special nuclear materials and byproduct materials); 
Byproduct materials (fire protection, fire sprinklers); 
Decommissioning (special nuclear materials and byproduct materi-

als); 
Disclosure of curie content (application for special nuclear materials 

license); 
Dispersion of unencapsulated actinides by fire; 
Emergency planning (special nuclear materials and byproduct mate-

rials, effective date of regulations); 
Entrainment of plutonium, americium; 
Experience to handle unencapsulated nuclear materials; 
Fire department response (radioactive materials); 
Fire exits (irrelevant to use of nuclear materials); 
Handling special nuclear materials and byproduct materials; 
HEPA filters (OOP testing in place); 
Laboratory construction (special nuclear materials and byproduct 

materials); 
Maximum credible fire (special nuclear materials and byproduct 

materials); 
Models of risk of fire involving nuclear materials (limited usefulness 

of models); 
Oral presentations (10 C.F.R. Subpart L); 
Plutonium (unencapsulated); 
Plutonium processing facility (10 C.F.R. § 70.4); 
Procedures (special nuclear materials and byproduct materials); 
Regulatory Guide 10.3, § 4.3; 
Responsibility of licensee for safety (special nuclear materials and 

byproduct materials); 
Role of other company in licensed project (special nuclear materials 

and byproduct materials); 
Special nuclear materials (fire protection); 
Staff order for submission of new application (effect of order on 

existing amendment proceeding); 
10 C.F.R. Subpart L. 

APPEARANCES 

For Intervenors, the Missouri Coalition for the Environment, the Mid-Missouri 
Nuclear Weapons Freeze, Inc., the Physicians for Social Responsibility! 
Mid-Missouri Chapter, Lewis C. Green: Green, Hennings & Henry, 
SL Louis, Missouri. 
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For Licensee, The Curators of the University of Missouri, Maurice Axelrad 
and Kenneth C. Manne: Newman & Holtzinger, P.C., Washington, 
D.C. 

fur Intervenors, Jeff Stack, Richard Smith, Amy Smith, Steve Jacobs, Marion 
Mace, Therese Folsom .. Betty AuJabaugh, Diana Nomad, Clyde Wilson, 
Kathleen Morrison, Betty K. Wilson: Oliver, Walker, Carlton, Wilson, 
Columbia, Missouri. 

fur the Staff of the Nuclear Regulatory Commission (with respect to specific 
issues on which its participation was required), Colleen P. Woodhead 
(principal representative). 
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MEMORANDUM AND ORDER 
(Final Initial Decision) 

Memorandum 

I. SUMMARY OF PRINCIPAL POINTS 

The central issue raised by the Intervenors1 is whether the University of 
Missouri (Licensee) can provide an adequate assurance that its mUMP-S1 
experiments are safe and will not credibly cause fatalities and illness to the 
general public as the result of an accident. These experiments are licensed to 
use 10 curies of americium and 2 curies of plutonium. 

This is a Final Initial Decision, disposing of all remaining issues of the 
case. The "First Initial Decision," LBP-91-12, 33 NRC 253 (1991), CLI-91-7, 
33 NRC 295 (1991), dealt primarily with the need for a sprinkler system in 
the Alpha Laboratory, where the experiments are conducted. It also addressed 
certain additional safety precautions to which Licensee had agreed, and it posed 
certain questions to witnesses in order to obtain an adequate record for this 
Decision. 

The specter of damage from the highly toxic substances used in the mUMP
s experiments is serious, particularly if they are handled carelessly. If all 10 
grams of plutonium that may be used in mUMP-S were disseminated (as if 
by black magic) so that they were ingested or inhaled, human beings would be 
exposed to millions of maximum permissible occupational body burdens and up 
to a million times the amount that can cause a significant likelihood of cancer 
if inhaled.' 

Empirical studies have shown, however, that plutonium can be widely 
dispersed only under conditions of severe fire or explosion. I am satisfied that 
the conditions for dispersing plutonium or americium are extreme and that it 
is highly unlikely that these conditions will occur as the result of the licensed 
activities, with their many built-in safety precautions. 

I have concluded that the safety of the mUMP-S experiments should not be 
measured by the extreme scenarios that may be hypothesized. I have determined 
that there is no credible mechanism for these extreme scenarios to occur. Having 
reached that determination, I have examined how the University of Missouri is 
using these materials with respect to credible mishaps that may occur. 

1 The Missouri Coalition for the Environment, the Mid-Missouri Nuclear Weapms Fn:eze, Inc., the Physicians 
for Social Responsibility/Mid-Missowi OIlpter, and 10 individual Intervencns. 

lTRUMP-S is an abbreviation ofTnnsunnic Mmlgement by Pyropartitioning Separation. 
'lntervencns' Exhibit I, "Declsrstion ofTrump-S Review Panel," October 14, 1990. 
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This Memorandum considers the evidence concerning the maximum credible 
fire or explosion that could occur in the Alpha Laboratory. Then, the Mem
orandum considers a safety-oriented model that examines the health effects of 
the largest amount of americium or plutonium that might credibly be dispersed. 
Because modeling is subject to many difficulties and is not very precise, I do 
not base my conclusion on the models. I have, however, examined the models 
closely enough to know that, when applied to the conditions of the TRUMP-S 
experiment, they do not raise serious questions concerning its safety. 

In the First Initial Decision, I required the University of Missouri to install an 
automatic fire sprinkler system in the Alpha Laboratory, as it voluntarily offered 
to do." After revisiting another earlier decision, I have also concluded that the 
University's license should be amended to reflect accurately the amount of 241PU 

and americium that it may possess. In addition, I have decided to order that 
there will be either procedures that ensure, on a continuing basis, that there is 
a low fire load outside the Alpha Laboratory or that an automatic fire-activated 
sprinkler system be installed in that area, to ensure that a fire will not spread 
into the Alpha Laboratory from outside. 

Once these steps are taken, there will be an adequate assurance of safety, 
based primarily on careful consideration of the construction of the Alpha 
Laboratory and the adjoining basement and on the procedures that affect safety. 
The models advanced by the parties have important uncertainties that affect 
their usefulness. However, the worst credible fire or explosion, using a model 
that the Nuclear Regulatory Commission found acceptable for other purposes, 
would estimate that the exposure of individuals to radiation would be about the 
same as the threshold at which the Commission requires emergency planning 
for this class of license. This prediction doC$ not cast doubt on the safety of the 
experiment. 

It is useful to note that no licensed use of byproduct materials, special nuclear 
materials, or source materials has caused an offsite exposure of 0.01 rem or 
greater.5 

This opinion addresses each of the areas of concern raised in this proceeding 
and concludes - with the exception of the conditions I am imposing - that 
they are without merit and that there is "insufficient reason to hold an evidentiary 
hearing or for me to ask further questions of the parties. 

"I have decided that a gas-line leak detector is not necessary both because Ihcrc is a low-prcasurc shutoff 
valve in Ihe gil line II it cntcn Ihe basement of MURR (Missouri Univcuity Research Reactor) and because of 
Licenscc'. tcstimooy concerning Ihe movement of natural gas in Ihe basement ahould Ihere be a leak. Liccnscc'. 
Em. 4, "Affidavit of Chester B. Edwards, Ir .. Regarding 1hc Adequacy of Alpha Laboratory Equipment, Fuo
Related Features in 1hc Alpha Laboratory and General Basement Area, and Ihe Storage and Transfer of Actinide 
and Archived Materials," Nov. 13,1990, ,36; Licenscc'. Exh. 19, "Affidavit of Rob crt G_ Purington Reg.rding 
FIre Protection at Ihe Alpha Laboratory," Januuy 28,1991,' IS. 

5NUREG-1140, "A Regulatory Ana1yais 00 Emergency Preparedness for Rlel Cycle and OIher RadiOictive 
Material Licensees," Ftna1 Report (January 1988), at 6. 
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II. BACKGROUND 

The contested license amendments authorize the use of increased quantities of 
unencapsulated special nuclear materials and byproduct materials. These amend
ments were requested in order to conduct a limited portion of the Transuranic 
Management by Pyropartitioning Separation (1RUMP-S) research project at the 
Missouri University Research Reactor (MURR) facility. The Licensee states 
that it is interested in the safe and efficient removal (partitioning) of long-lived 
radioactive materials from spent nuclear fuel. Such partitioning may improve 
the efficiency of disposing of high-level nuclear waste.6 The Intervenors are con
cerned that the project also could yield information that would permit transuranic 
elements (such as plutonium, americium, and neptunium) to be separated inex
pensively from spent fuel, possibly for recycling in breeder reactors.' 

The ultimate objective of the overall 1RUMP-S project, according to the 
license applications, is: 

[T]o make ~sic scientific measurements using small amounts (one gram or less) of depleted 
uranium or a transuranic (lRU) to obtain thermochemical properties data. The data are 
needed for design of a process to separate actinide and rare-earth metals in nearly pure form 
from PUREX wastes, which requires computing the separation efficiencies and the purity of 
the actinide and rare-earth metals that are recovered. Utilizing such a process, uranium and 
trallSUTanic materials can be recovered from spent reactor f~l material withouJ generation 
of liquid wastes. The uranium and TRU can then be ~ecycledfor use as fuel or transf~rmed 
to shorter-lived isotopes by use of "actinide burner" reactors or disposed of in much smaller 
monoliths. As a result, the mass of extremely long-lived, high-level radioactive waste from 
fuel reprocessing that requires disposal is greatly reduced, thus reducing the time needed for 
isolation of this waste material by more than a factor of 10,000 - a major reduction in the 
potential environm~tal impact. [Emphasis added.]8 

The activities to be conducted by the Licensee are limited to experiments with 
pure elements (99% or better).' The objective of the Licensee's component of the 
1RUMP-S project is to conduct basic scientific research on the thermodynamic, 
nuclear, analytical, and health physics aspects that are associated with such a 
project The Licensee will develop chemical and electrochemical data for rare 
earths and actinides in molten salt/cadmium systems.10 

The Licensee expects to accomplish its research with minimal inventories 
of the elements of interest Oess than 75 grams of depleted uranium, less 

6Licensee" Written Presentation, November 14. 1990. It 4. 
'Written Presentation of Arguments of Intervenon and Inclividuallntc:rvcnon. October IS. 1990, It 4. 
8 Application for Amendment to 24-00513-32, March 9,1990,11 1-2; Application for Amendment to SNM-247, 

February 20, 1990, It 1 (same language in both Ipplications). Both applications were tnnsmiued to the Presiding 
Officer by I letter from Sulf,June 21, 1990. . 

'Licensee', Written Presentation, November 14. 1990, It 4. 
lOId. 
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than 10 grams each of neptunium and plutonium, and less than 2.8 grams of 
americiuml1}. These elements will only be examined in their pure form, and no 
spent nuclear fuel will be studied or used in the research.12 

The University of Missouri is a large, public university consisting of four 
campuses at Columbia, Kansas City, Rolla, and Saint Louis. The Columbia 
campus is the largest It has an enrollment (Fall 1989} of 18,186 undergraduates 
and 6,148 graduate and professional students,l3 

The University of Missouri Research Reactor, administered by the Univer
sity's Office of Research. includes a 10-megawatt research reactor, which is the 
most powerful university research reactor and one of the five largest research re
actors in the United States. It is located in the southwest portion of the Columbia 
campus in Research Park on a 550-acre tract of University-owned land. 

The nearest residence to the facility is approximately liz mile away. Within 
that half-mile radius can be found the Red Cross Mid-Missouri Blood Center, 
various athletic fields, a sports stadium, and university buildings. Within 1 mile, 
there is a University hospital and a veterans hospital. Downtown Columbia, a 
city of 65,000 people, is within 2 miles. 

The Licensee currently holds five licenses from the Nuclear Regulatory 
Commission (NRC) related to MURR. Reactor License No. R-103 authorizes 
the Licensee to possess, operate, and use the 10-megawatt research reactor in 
accordance with the procedures and limhations set forth in the license. Licensee 
has been authorized to possess 20 kilograms of natural uranium and 50 kilograms 
of depleted uranium in any form, 45 kilograms of uranium-235 contained in fuel 
or other sources, and 100 grams of plutonium-239 and 40 grams of plutonium-
240 in sealed sources. 

Two of the other NRC licenses held by the Licensee are Broad-Scope 
Byproduct Material License No. 24-00513-32 (which covers receipt, possession, 
use, and transfer of byproduct materials), and the Special Nuclear Material 
and Source Material License No. SNM-247 (which covers receipt, possession, 
use, and transfer of special nuclear materials and source materials). These two 
licenses authorized, among other things, the possession and use of more than 
293 grams of plutonium in sealed sources, 250 kilograms of natural uranium in 
any form, and 5 curies of americium-241 in sealed sources. The University's 
prior permission to possess nuclear materials in unsealed form was limited to 5 
millicuries of neptunium and 40 millicuries of americium. 

llLicensce found that it only requires authorization to use 10 curies of amcricium-24I. Licenscc's Rcspcnse to 
Interlenon' Rebuttal. January 28, 1991, It 75-76. I ordered the License amended to that effect in the FIrst Initial 
DecisiOlL 
1214. 4-5. 
13LBP_90-18, 31 NRC 559, 562 (1990), stated the facts in this and subsequent paragraphs based on the Request 

for a Hearing, May 7, 1990, and at Licensee', Response, May 25, 1990. 
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There was no public notice of an application filed by Missouri University for 
these license amendments. The Staff of the Commission issued the amendments, 
indicating its determination that they complied with the Commission's rules 
and regulations, without any written safety evaluation or proposed finding of no 
significant hazards. 

On March 19, 1990, the NRC issued Amendment No. 12 to License No. 
SNM-247, authorizing the possession and use in unsealed form of 10 grams 
of plutonium-239/240 (710 millicuries) and also permitting possession and use 
of 500 grams of depleted uranium (0.2 millicurie). On April 5, 1990, the 
NRC issued Amendment No. 74 to License No. 24-00513-32, increasing the 
University's possession limits in unsealed form to 14 grams (10 millicuries) of 
neptunium-237 and 7 grams of americium-241 (25 curies); the amendment has 
since been modified to limit possession to 10 curies of americium-241. 

The first phase of the licensed project began by the end of June 1990 and 
has been completed. 

m. THE F1LINGS AND PRIOR ORDERS 

A. Principal Filings 

The principal filings in this proceeding are: 
• Written Presentation of Arguments of Intervenors and Individual 

Intervenors, October IS, 1990; 
• Licensee's Written Presentation, November 14, 1990; 
• Intervenors' Response to Licensee's Written Presentation, December 

24,1990; 
• Licensee's Response to Intervenors' Rebuttal, January 28, 1991; 
• Intervenors' Motion for Leave to Respond to New Facts and Argu

ments in Licensee's Response to Intervenors' Rebuttal, February 12, 
1991; 

• Licensee's Response to Intervenors' Motion for Leave to Respond 
to New Facts and Arguments in Licensee's Response to Intervenors' 
Rebuttal, February 21, 1991; 

• Intervenors' Response to Memorandum and Order (Questions) of 
February 26, 1991 (March 26,·1991); 

• Licensee's Response to Presiding Officer's Questions, March 26, 
1991; 

• NRC Staff Response to Memorandum and Order, April 2, 1991. 
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B. Prior Orders 

Prior orders issued in this proceeding include: 
• Memorandum and Order (Authorizing Response by Petitioners), May 

30, 1991 (unpublished). 
• Memorandum and Order (Admitting Parties and "Areas of Concern"; 

Deferring Action on a Stay), LBP-90-18, 31 NRC 559 (1990); 
• Memorandum and Order (Status of the Hearing File), June 27, 1990 

(unpublished); 
• Memorandum and Order (Additions to the File), LBP-90-22, 31 NRC 

592 (1990); 
• Memorandum and Order (Intervenors' Motion for Directed Certifica

tion), LBP-90-23, 32 NRC 7 (1990); 
• Memorandum and Order (Completeness of the Hearing File), LBP-

90-27, 32 NRC 40 (1990); 
• Memorandum and Order (Preliminary Action on Temporary Stay 

Request), August 20, 1990 (unpublished); 
• Memorandum and Order (Temporary Stay Request), LBP-90-30, 32 

NRC 95 (1990); 
• Memorandum and Order (Admitting Parties and Deferring Action on 

a Stay), August 28, 1990 (unpublished); 
• Memorandum and Order (Completeness of the Hearing File), Septem

ber 4, 1990 (unpublished); 
• Memorandum and Order (Intervenors' Renewed Motion for Comple

tion of Hearing File and Related Matters), LBP-90-33, 32 NRC 245 
(1990); 

• Memorandum and Order (Motion for Order Concerning Documents), 
LBP-90-34, 32 NRC 253 (1990); 

• Memorandum and Order (Grant of Temporary Stay), LBP-90-35, 32 
NRC 259 (1990); . 

• Memorandum and Order (Licensee's Partial Response Concerning 
Temporary Stay), LBP-90-38, 32 NRC 359 (1990); 

• Memorandum and Order (Motion for Reconsideration), November 9, 
1990 (unpublished); 

• Memorandum and Order (Dissolution of Stay), LBP-9041, 32 NRC 
380 (1990); 

• Memorandum and Order (Pending Motions, Including Those Related 
to Possession of 241Pu), LBP-9045, 32 NRC 449 (1990); 

• Memorandum and Order (Motion to Strike Portions of Intervenors' 
Rebuttal), January 23, 1991 (unpublished); 

• Memorandum and Order (Motion to Strike Langhorst Affidavit), 
January 24, 1991 (unpublished); 
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• Memorandum and Order (Questions), February 26, 1991 (unpub
lished): 

• Memorandum and Order (First Initial Decision, LBP-91-12, 33 NRC 
253 (1991): CLI-91-7, 33 NRC 295 (1991). 

IV. THE LEGAL SETTING 

This proceeding arises under Subpart L of the Commission's procedural 
regulations, Title 10, sections 2.1201-2.1263 of the Code of Federal Regulations 
(C.F.R.).14 The Intervenors are the Missouri Coalition for the Environment, 
the Mid-Missouri Nuclear Weapons Freeze, Inc., the Physicians for Social 
Responsibility/Mid-Missouri Chapter, Jeff Stack, Richard Smith, Amy Smith, 
Steve Jacobs, Marion Mace, Therese R>lsom, Betty Aulabaugh, Diana Nomad, 
Clyde Wilson, and Kathleen Morrison. 

During the pendency of this caSe, with the exception of a few weeks during 
which a temporary stay that I issued was in effect, the Curators of the University 
of Missouri have been authorized to conduct the activities covered by the license 
amendments that are contested in this proceeding. IS The Licensee's amendments 
were granted by the Staff of the Nuclear Regulatory Commission on March 19, 
1990, and April 5, 1990. 

The principal legal standard governing the grant of both requested license 
amendments is that 

The applicant's proposed equipment and facilities are adequate to protect health and minimize 
danger to life or property;16 

The applicant is qualified by training and experience to use the material for the purpose 
requested in such manner as to protect health and minimize danger to life or property [and 
to comply with the regulations in 10 C.F.R. Part 70]P 

The Intervenors have argued that the MURR facility is subject to requirements 
governing "plutonium processing and fuel fabrication plants," as defined in 10 
C.F.R. § 70.4. I find that this argument is incorrect I acceptl8 the Licensee's 

14Memorandum from Samuel 1. Chilk, Sccrcwy ohhe Nuclear Regulatory Commission. to B. Paul Couer,lr .• 
"Request for Hearing on a Change in the Univenity of Missouri's Material license," May 23, 1990. 
IS 10 C.F.R. 12.120S(l). 
16nus aundard is repeated in Regulatory Guide 10.3, Rev. 1 (April 19TI> at 10.3·3, ,4.5. 
17 10 C.F.R. 1130.33,70.23. 
18 In weighing evidence, I may reach findings in favor of the licensee if I am persuaded by • preponderance of 

the evidence in the record. I may find for the Intervenon if there is no preponderance in favor of the licensee 
becauae the evidence either is in canplClC balance or flVOlll the Interv.:non. At timca, I "adopt," "favor," or 
"ac:c:ept" puticular evidence, or "find" that puticular evidence is petJUlsive.. I uae thcae words (and sirnilar ones) 
to indicate that, based on the entire record and • weighing of the preponderance of the evidence, the indicated 

(COIltUuud) 
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factually uncontroverted assertion that its experiments utilize pure materials19 

and that they do not entail "scrap recovery" as defined in section 70.4. Nor 
do they meet any of the other criteria in the paragraph that defines plutonium 
processing and fuel fabrication plants. 

MURR could still be treated as a plutonium and fuel fabrication plant 
because it conducts ''research and development" as defined in section 70.4 
and is an effort to extend investigative findings for the purpose of developing 
practical applications. However, if a research and development activity uses 
"unsubstantial amounts" of plutonium, it does not meet the criterion in section 
70.4 for a plutonium and fuel fabrication plant. 

What are unsubstantial amounts? Enough plutonium is being used in 
1RUMP-S to create serious potential risks and, under current regulations, to lead 
to a possible requirement that the Licensee have an emergency plan or show that 
releases would be within acceptable limits. 10 C.F.R. § 70.22(i)(I).20 However, 
as is explained in the Statement of Considerations to the cited regulation: 

The additional requiremenu [emergency planning and decommissioning) would be applicable 
10 pIanu for the manufacture of plutonium reactor fuel and planu for the conduct of pluJonium 
flul research and develop~nJ activities. These planu typically process lciIogram quantities 
of plutonium.21 [Emphasis added.] 

I have concluded that, within the context of the regulations governing 
the definition of the phrase ''plutonium processing facility," the quantities of 
plutonium and americium and of other actinides being used by the Licensee 
are "unsubstantial quantities." Therefore, I conclude that the Licensee is not 
operating a plutonium and fuel fabrication plant. 

V. THE WITNESSES 

Having reviewed the qualifications of the expert witnesses offered by both 
sides, I find that each was qualified for the submitted testimony. Indeed, although 

finding is correct. Often.lbe facts are unopposed 00 Ibe record. "Adopting" a fact docs not mean it as IcienliJically 
correct or "tnle" but Ibat it represents my weighing of Ibe evidence before me. 
19Liccnscc', Written Presentation, November 14, 1990, at 4-S; Affidavit of J. Steven Morris (May 24, 1990), 

'6. 
20The emergency planning regulations took effect April 7, 1990, and are not autcmatically applicable (wilbout 

further Staff action) to \his case, since Ibe application was filed and approved by Ibe Staff before Ibat date. 
LBP-9G4S, 32 NRC 449. 4SS (1990). 
21 Plutonium Processing and Hlc1 Fabrication Plants, 36 Fed. Reg. 9786 (May 28, 1971) (emphasis added). S~. 

aLro 10 c.P.R. § 140.3 (h), which excludes research activities using less Iban I kilogram of plutonium in unsealed 
form from Ibe definitioo of a plutonium processing and fuel fabrication plant. (I am not persuaded by Intervenors' 
argument lhat Ibe specificity in 1Ccti00 14O.3(h) suggests to Ibem lhat Ibe Commission know. how to speak 
specifically and Ibat Ibe standard of "unsubstantial amounts of plutonium" must refer to lome lesser amount of 
plutonium; Letter from Lewis C. Green to Presiding Officer, April 10, 1991.) 
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the witnesses enjoy differing perspectives, I conclude that each has reviewed the 
evidence that was available and has rendered an honest, expert opinion. 

A condensed version of the credentials of the expert witnesses, listed alpha
betically, includes: 

William J. Adam (B.A., Botany, Univ. of Wisconsin; M.S., Bionu
cleonics, Purdue Univ.; Ph.D., Bionucleonics, Purdue Univ.). Materials 
Licensing Reviewer for the Staff of the U.S. Nuclear Regulatory Com
mission. Eleven years experience dealing with public health, environ
mental protection, and government relations. Knowledge of program 
planning, analysis, and development Solid research, communication, 
and organizational skills. LeUer from Colleen Woodhead, Staff of the 
Nuclear Regulatory Commission, November 2. 1990. 

Chester B. Edwards, Jr. (B.S., Education (Industrial Arts), Univ. 
of Missourl-Columbia. 1975; Associate Degree in Applied Science 
in Electronic Technology, 1962). 1968 to present, MURR, including: 
facilities manager, reactor maintenance engineer, senior reactor operator 
(License SOP-1123, issued by USNRC). Licensee's Written Presentation, 
November 14, 1990, Exh. 4, Attach. 1, at 1. 

Veryl G. Eschen (M.S., Metallurgical Engineering, Univ. of Idaho, 
1966; B.S., Metallurgical Engineering, South Dakota School of Mines 
and Technology, 1959). 1989 to present, Los Angeles Technical Associ
ation (LATA); 1973-89, Stearns-Roger; 1970-73 and 1959-62. General 
Electric Co.; 1962-70, Argonne National Laboratory. Areas of special
ization: radioactive/hazardous waste management; materials engineer
ing; process engineering; and project management Registered Profes
sional Engineer, Idaho and Colorado. Currently working on two LATA 
projects at the Rocky Flats Plant. One project is to evaluate the com
pliance of current Rocky Flats Plant standards to DOE Order 6430.1A. 
The second project involves field evaluations of existing glove box ven
tilation systems and performing several studies to recommend ways to 
improve filter sealing systems, inspect ducts for plutonium buildup, eval
uate modifications to the ducts, and establish ventilation parameters to 
prevent particulate carry-over from process systems. Licensee's WriUen 
Presentation, November 14, 1990, Exh. 7, Attach. 1, at 1. 

Daniel Hirsch. 1984-89, Director of the Adlai E. Stevenson Program 
on Nuclear Policy at the University of California. Santa Cruz. During 
the previous decade taught at UCLA about issues associated with nuclear 
and alternative energy sources. Has presented testimony on nuclear mat
ters to numerous congressional committees, the NRC's Advisory Com
mittee on Reactor Safeguards, the Commission itself, and other official 
agencies. In 1986 was appointed by the NRC to an advisory committee 
on Containment Performance Design Objectives. After the Chernobyl 
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accident, was asked to chair the Subcommittee on General Oversight 
and Northwest Power of the Interior Committee of the U.S. House of 
Representatives and to assemble a panel of experts to inspect and review 
the safety of the Hanford N-reactor. Spent part of 1989 on a fellow
Ship at the Federation of American Scientists in Washington, D.C., as 
the Federation's Bernard L. Schwartz Fellow on Energy and Environ
ment Has recently been appointed by the U.S. Environmental Protection 
Agency to an interagency task force overseeing the cleanup of Rockwell 
International's nuclear facility in Santa Susana, California. Intervenors' 
Exhs. 1-18 Accompanying Intervenors' Written Presentation, October 
IS, 1990. 

C. Leon Krueger (B.S., Northeast Missouri State Teachers College, 
1964; Ph.D., Chemistry, Univ. of Missouri, 1969). 1990 to present, 
Research Scientist, MURR; 1981-90, Research Associate, Chemistry, 
MU; 1979-81, Visiting Assistant Professor, Chemistry, MU. Presently 
engaged in the TRUMP-S experiment. Licensee's Written Presentation, 
November 14, 1990, Exh. 5, Attach. I, at 1. 

Susan M. Langhorst (B.S., Nuclear Engineering, Summa Cum Laude. 
Univ. of Missouri-Rolla, 1976; M.S., Nuclear Engineering. Health 
Physics option, Univ. of Missouri-Columbia, 1979; Ph.D., Nuclear En
gineering, Health Physics option. Univ. of Missouri-Columbia, 1982). 
1987 to present: Manager, Reactor Health Physics, MURR, University 
of Missouri. Certified Health Physicist since September 1985; member 
of the American Board of Health Physics' Panel of Examiners. Re
sponsible for radiation safety program at 10-MW research reactor and 
for all work performed under material licenses at the reactor. Has been 
employed full time at the MURR since 1980 in the positions of Man
ager, Reactor Health Physics; assistant professor; and research scientist. 
Licensee's Written Presentation, November 14. 1990, Exh. 2. Attach. I, 
at 1-2. 

Joseph K. Lyou (ph.D .• social psychology, Univ. of California at 
Santa Cruz, with training in statistics). Associate Director, Committee 
to Bridge the Gap, Los Angeles-based research organization focusing 
on nuclear matters. Was closely associated with the Adlai Stevenson 
Program on Nuclear Policy at Univ. of Southern California. Statistical 
consultant Intervenors' Exh. 20, Declaration of TRUMP-S Review 
Panel. December 24, 1990. 

William Markgraf, Director of Fire and Rescue Services for the City 
of Columbia Missouri. Licensee's Exh. 22, January 28, 1991, at I, , 1. 

J. Charles McKibben (B.S., Chemical Engineering, Univ. of Mis
souri-Columbia, 1971; M.S., Nuclear Engineering, Univ. of Missouri
Columbia, 1984; 1971-72, U.S. Navy Nuclear Power Thlining Program). 
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March 1976 to present: MURR. Progressive responsibilities in direct
ing the engineering and operation of highest power research reactor at 
any university. The reactor operates 24 hours/day, 7 days/week. Previ
ously associate director, reactor manager, upgrade director, reactor op
erations engineer. Licensee's Written Presentation, November 14, 1990, 
Exh. 10, Attach. I, at 1. 

Walter A. Meyer, Jr. (B.S., Electrical Engineering, magna cum laude, 
University of Missouri-Columbia, 1980; MBA, University of Missouri
Columbia, 1984). MURR Reactor Manager, 1988 to present; MURR 
Acting Reactor Manager, 1985-87; MURR Reactor Operations Engineer, 
1982-89. Attachment to Application for Amendment to SNM-247, 
February 20, 1990. 

J. Steven Morris (B.S., Chemistry, Univ. of Missouri, 1966; Ph.D., 
Inorganic Chemistry, Univ. of Missouri, 1973), interim director of the 
MURR since 1989, and employed at the MURR since 1973. Has 
worked as a quality control chemist for Standard Oil, a graduate teaching 
assistant, an instructor, a radiochemist, a research scientist, a senior 
research scientist, and an adjunct associate professor of chemistry. 
Licensee's Written Presentation, November 14, 1990, Exh. 3, Attach. 
I, at 1-2. 

Daniel J. Osetek (M.S., Nuclear Engineering, Univ. of New Mexico, 
1978; B.S., Physics, New Mexico Institute of Mining and Technology, 
1969). 1989 to present, LATA; 1978-89, EG&G Idaho; 1974-78, Los 
Alamos National Laboratory; 1971-74, Lovelace Inhalation Toxicology 
Research Institute. Areas of specialization include: nuclear facility 
safety, nuclear reactor safety, severe-accident phenomena evaluation, 
source-term analysis, in-reactor experiment design, and plutonium and 
fission-product aerosol characterization. Licensee's Written Presentation, 
November 14, 1990, Exh. I, Attach. I, at 1. 

She~don C. Plotkin ~!S.E.E., University of Colorado, 1946; B.S., 
Aeronautical Engineering, Univ. of Colorado, 1949; Ph.D., Electrical 
Engineering, Univ. of California, 1956). Expertise includes: accident 
analysis, safety design, dynamic human factors, systems engineering, 
and fundamental technical analyses. Background: Over 35 years ex
perience in analysis and design of electronic, electromechanical, hu
man factor, chemical and computer systems, specialized experimenta
tion, modeling, and demonstrations. Previous employers include Los 
Alamos Scientific Laboratory, U.S. Naval Air Missile Test Center, Univ. 
of California (Berkeley), Energy Systems, Univ. of Southern California, 
Hoffman Electronics, Hughes Aircraft, TRW Systems, and the RAND 
Corporation. Intervenors' Exhs. 1-18 Accompanying Intervenors' Writ
ten Presentation, October 15, 1990. 
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Miguel Pulido (B.S., Mechanical Engineering with emphasis on En
ergy Engineering, California State University (Fullerton), 1980). Pro
fessional background as a consulting engineer in energy and air-flow 
matters, focusing on design and analysis of ventilation systems, esti
mating leak rates from buildings and other structures, air-flow matters 
generally, and other related aspects of mechanical engineering. Mem
ber of the Executive Board of the Southern California Federation of 
Scientists. Intervenors' Exhs. 1-18 Accompanying Intervenors' Written 
Presentation, October 15, 1990. 

Robert G. Purington (B.S., Mechanical Engineering, University of 
California-Berkeley). 1960-82, Fire Chief and Fire Protection Engineer 
(Emergency Preparedness), Lawrence Livermore National Laboratory; 
1983 to present, Board of Directors (Past President-Chairman of the 
Board), Risk Technical Services (an engineering firm specializing in 
litigation), Mountain View, Calif.; 1949-60, Captain in Oakland Fire 
Department; 1970 to present, private consultant: fire investigation, 
expert witness, codes and standards, fire protection engineering; 1950 
to present, fire protection instructor: Oakland Junior College, Merritt 
College, Peralta College, Chabot College, Cogswell College. Registered 
Fire Protection Engineer. Attach. 1 to Licensee's ''Letter to Judge Bloch 
from Maurice Axelrad, dated January 28, 1991," Em. 19, at 1-2. 

William F. Reilly (B.S., General Engineering, U.S. Military Academy, 
1952; M.S., Nuclear Engineering, MIT, 1958; M.S., Management 
Science-Operations Research, George Washington Univ., 1972; Indus
trial College of the Armed Forces, 1973). 1988 to present, MURR: 
Assistant Director, FiscaVReactor Services, responsible for identifying, 
directing the development, managing, and terminating service functions; 
1987-88, Manager, Reactor Upgrade. 1976-87, Nuclear Projects, Inc.: 
in residence at the Callaway Nuclear Power Plant site in Missouri from 
beginning of construction through 2 years of operation. Licensee's Writ
ten Presentation, November 14, 1990, Em. 12, Attach. 1, at 1-2. 

Steven C. Sholly (B.S., Education, Shippensburg State College, 
1975). 1985 to present, Senior Consultant, MHB Technical Associates 
(risk assessment, risk management, emergency planning, nuclear power 
plant operational performance, evaluation of regulatory compliance); 
1981-85, Technical Research Associate and Risk Analyst, Union of Con
cerned Scientists. Frequently invited as a speaker and task force member, 
including: Member, USNRC Panel on Regulatory Uses of Probabilistic 
Risk Assessment (Peer Review ofNUREG-1050), 1984; Member, Inde
pendent Advisory Committee on Nuclear Risk for the Nuclear Risk Task 
Force, National Association of Insurance Commissioners, 1984 (report 
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issued December 11, ~984). Attachment to Intervenors' Response to 
Reply of NRC Staff Affiant Amarendranath Datta ••• , June 11, 1991. 

Theodore B. Taylor (B.S., Physics, California Institute of Technology, 
1945; Ph.D., Theoretical Physics, Cornell University, 1954). 1946-49, 
Theoretical Physicist at the University of California Radiation Labora
tory in Berkeley; 1949-56, staff of the Los Alamos Scientific Laboratory 
working on the design of nuclear explosives. Joined General Dynamics 
Corporation where, along with Edward Teller and others, helped design 
the lRIGA research reactor. Was also Technical Director of the Nu
clear Space Propulsion Project. 1964-66, Deputy Director (scientific) 
of the Defense Atomic Support Agency. 1967-68, independent consul
tant to the U.S. Atomic Energy Commission working on international 
safeguards for nuclear materials, Vienna. Austria. 1967, founded the In
ternational Research and Technology Corporation, a company primarily 
concerned with studies of the impact of technology on society; Chairman 
of the Board of IRTC until 1976. 1976-80, visiting lecturer with the 
rank of Professor, Mechanical and Aerospace Engineering Department 
of Princeton University. Commissioner on the Kemeny Commission (the 
President's Commission on the Three Mile Island accident). Intervenors' 
Exh. IS, Accompanying Intervenors' Written Presentation, October IS, 
1990. 

Donald W. Wallace, Captain II of an NFPA-rated Class I Fire Station 
of the Los Angeles Fire Department Twenty-five years experience in 
the fire prevention and fire response field. Past Chairman of the Los 
Angeles Fire and Police Protection League (1972-1974-1976); 1967-
69, Director and Secretary of Professional Fire Fighters, Inc.; 1971-
72, Field Representative, International Association of Fire Fighters. 
1971-76, President of United Fire Fighters of Los Angeles City, Local 
112. Life Member (one of two), United Fire Fighters of Los Angeles 
City. As a private citizen, Chairs the Rocketdyne Cleanup Coalition, 
an organization of community groups and individuals concerned with 
allegations of accidents and radioactive and chemical contamination at 
Rockwell's Santa Susana site. Intervenors' Exh. 21, Declaration of 
Donald W. Wallace, December 24, 1991. 

James C. Warf, Professor Emeritus of Chemistry, Univ. of Southern 
California; faculty member since 1948. Professional specialty for nearly 
five decades has been the chemistry of nuclear materials. Prior to joining 
the faculty of USC, spent 5 years with the Manhattan Project, mostly 
at Ames, Iowa. the University of Chicago, and Oak Ridge, Tennessee. 
Specialized in the chemistry of nuclear materials and was Group Leader 
of the Analytical Section and, part of the time, the Inorganic Section. 
The work concerned the chemistry of uranium, thorium, neptunium, 
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plutonium, and fission products, crystallography, thennodynamics, and 
development of many analytical procedures. Intervenors' Exhs. 1-18 
Accompanying Intervenors' Written Presentation, October IS, 1990. 

Lowell Wayne (B.S., Chemistry, Univ. of Calif. (Berkeley), 1937; 
Ph.D., Chemistry, California Institute of Technology, 1949; Cerpticate 
of Industrial Hygiene, Harvard University, 1942). 1972 to present, Vice 
President and Director of Scientific Activities, Pacific Environmental 
Services (a company providing environmental services to governmental 
agencies and industry); 1962-72, University of Southern California, sec
tor head of the Air Pollution Control Institute and research analyst for the 
Allan Hancock Rlundation. Previous employers: Los Angeles County 
Air Pollution Control District, UCLA, Stanford Research Institute, Mel
lon Institute of Industrial Research, University of Colorado, U.S. Navy, 
Shell Development Company. Chemist and environmental scientist as
sociated with the Southern California Federation of Scientists. Profes
sional specialties are atmospheric chemistry, industrial hygiene, air qual-" 
ity modeling, statistical analysis of air quality data, computer simulation 
of photochemical smog, and atmospheric transport of pollutants. In
tervenors' Exhs. 1-18 Accompanying Intervenors' Written Presentation, 
October IS, 1990. 

Myron Wollin (B.S., physics, City College of New York, 1961; M.S., 
radiation physics, College of Physicians and Surgeons of Columbia 
University, New York, 1963). Certified in Therapy Physics, June 
1981. 1977 to present, lecturer, Radiation Oncology-Physics, University 
of California at Los Angeles; 1972 to present, Southern California 
Permanente Medical Group, Los Angeles (radiation therapy, including 
treatment planning, computer systems development, conducting radiation 
safety surveys, and teaching and training residents); 1964-65, Sloan
Kettering Institute, New York, Research Assistant. 1974-75, President, 
Southern California Chapter of the American Association of Physicists 
in Medicine. Intervenors' Exh. 20, Declaration of TRUMP-S Review 
Panel, December 24, 1990. 

VI. THE RISK OF FIRE OR EXPLOSION 

The Intervenors and the Licensee differ in their assessment of the safety of 
the licensed activities. They disagree about whether a sprinkler system is needed 
in the basement of the Missouri University Research Reactor and whether it is 
appropriate to perform the research in a basement facility. The Intervenors rely 
on National Fire Protection Association publications to support their positions 
and they also present testimony of expert witnesses. In addition, the Intervenors 
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rely on published articles written by the Licensee's fire prevention expert, Robert 
G. Purington. 

The Licensee did not acknowledge that a sprinkler system in the Alpha 
Laboratory was required for safety, but it offered voluntarily to install one for the 
additional assurance that one would provide.21 The remainder of the basement of 
MURR is without sprinlders and the Licensee has not offered to install sprinklers 
in that location. 

A. National Fire Protection Association Recommendations 

1. Use 01 Sprinklers 

The National Fire Protection Association (NFPA) recommends automatic 
sprinkler systems in former section 2-2.2 of NFPA 801 and in Appendix B, 
§ B-2.2, of the 1991 version. The former section stated: 

The use of fire resistive building components and equipment is highly desirable in those areas 
where radioactive materials are to be stored or used. Some form of automatic protection, 
such as automatic sprinklers, would be highly advantageous wherever combustibles are 
encountered. The installation of automatic extinguishing systems will make it less necessary 
for personnel to expose themselves to possible danger, will start the fire fighting process 
automatically, will sound an alarm and will make efficient use of the water supply. 

Additi'onally; as the Intervenors 'point out. Licensee's witness, Mr. Purington, 
wrote: 

In most cases, water - especially from automatic sprinJcJers - is the best lm)' to con/rot fire, 
including fires involving radioactive materials. Nevertheless, the use of sprinkler systems in 
radioactive areas is often debated, even though experience has shown that one of the best 
fire protection techniques for these facilities is automatic sprinklers. The arguments against 
sprinklers are usually unfounded, even when fissile materials are presenL • • • Opponents 
of sprinkler systems cite the possibility of the spread of contamination bY means of the water 
used to control the fire. Even if this is possible, the threat of airborne contamination resulting 
from uncontrolled fire is greater. Consequently, some contaminated water is a small price 
for quick and effective fire suppression by means of automatic sprinklers. H the threat of 
the spread of contaminated water is serious, sumps, drains, berms, and other means of water 
contaimnent should be provided •••• [Emphasis added.)n 

Furthermore, in his affidavit filed in this case, Mr. Purington wrote: 

Sprinklers are like motherhood to us fire protection people. We'd like to s~ the whole world 
equipped with sprinklers, including all dwellings. Consequently, even though in view of the 

21Licensee" Rcspa1Se to Presiding Officer', Questions, Much 26, 1991, It 8; Licensee', Exh. 20, ~ 45. 
2JIntervenors' Ellh. 6, March 26,1991 filing, "Rldioactive Materials," Robert O. Puringtoo, in Iltdu.rtriDl Fiu 

Hazards HaNlbool (lat eel. 1979) It 689·90. 
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limited fire loading disrussed above, sprinklers are not mandated24 in the Alpha laboratory, 
I would recommend to the University the installation of sprinklers in the Alpha laboratory. 
I have been infonned that it plans to do 50.25 

I have decided to adopt Mr. Purington's preference for the installation 
of sprinklers in a laboratory handling highly toxic and radioactive materials 
in unencapsulated form. Given the risks of possible dissemination of these 
materials should a fire get out of hand, I have concluded that a sprinkler system 
is necessary to adequately ensure safety. I have required both the installation of 
a sprinkler system in the Alpha Laboratory26 and a report to the Staff concerning 
whether any supplemental water collection systems may be required to prevent 
spreading contaminated water.2.'7 Prior to my imposing this requirement, the 
Licensee had volunteered to install the sprinkler.28 

2, Laboratories In Basements 

I have carefully considered Intervenors' arguments concerning the special 
dangers of basement fires, as well as the recommendation that the NFPA once 
made against using radioactive materials in below-grade areas. Nevertheless, I 
have decided that it is permissible for the Alpha Laboratory to continue to be 
operated in its present location. 

I fully appreciate the validity of the Intervenors' argument, based on the pre
vious NFPA recommendation and the writing of Mr. Purington, that basement 

241n light of the risks involved in the TRUMP·S experiments and the need to be assumi that a major fire will 
not occur. I find that it is necessary for such a I)'stem to be installed in the Alpha Laboratory for there to be 
an adequate ISsunnce of lafely. This is c:msistent with Mr. Purington', previous views, IS published in the 
lNlu.rrrial Fir. Ha:tud lltutdbook. cited above. Hence. I find thaI such a system is mandated under the Ilandard 
of an adequate assurance of lIfety. 

(This explmatim. in the context of this entire opinion. which discusses the process and risk. of TRUMP-S, is 
intended to lltisfy the Commission', Memorandum and Order, CU-91·7, 33 NRC 295 (1991). asking for a fUller 
aplanatim of the reason for granting relief. 

Con=ning the rcquin:ment to notify parties of their appeal rights, 8ee Public Service Co. of New Hampshire 
(Seabrook Slltion, Units 1 and 2). ALAB-917, 29 NRC 46S (1989). That case holds that only find decisions of 
major segments of cases may be appealed. In light of that decision. my previous order might have been labeled 
IS a Memorandum and Order nther than IS an Inilial Dccisi.on.) 
25Licensee', Exh. 19. Affidavit of Robert G. Purington. January 28. 1991, at 19. 
26Su aLro BOCA National Building Code, 1987, §100215, which is in effect in the City of Columbia rot 

appears not to be directly applicable to the Univemty. That code prohibits even a nonhazardous use in a basement 
unless it is fUlly protected by sprinklers. lntetvenors' Exh. 2 (filing of Mm:h 26. 1991). 
17LBP_91_12, 33 NRC 253. 25S-56, 258 (1991). Note thlt the MURR basement already has a dnin collecting 
.~. Licensee'. Exh. 19 at 22,,11. 

LBP-91·12, 33 NRC at 254. 
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fires are a special hazard.29 In particular, I accept the following proposed findings 
of the Intervenors:3o 

The problem of basement fires, and the limited Value of sprinklers, are explained in the 
declaration of Donald Wallace (Exhibit I). The principal problem is the lack of access. 
There are usually only two stairways to a basemenL (Here, there seems to be only one 
stairway. See Licensee's Exhibit 4, ,32.) As compared with a fire above ground level, this 
is very limited access. When a fire is above ground, if one approach is blocked by heat or 
flames or some other obstacle, fire fighten can gain access by breaking down windows or 
doan, or even breaching walls, but that cannot be done in a basemenL 

further, the smoke is much worse in a basement fire, because the lack of oxygen causes 
incomplete ccmbustion and increased smoke. The heat is much worse, beeause the concrete 
walls of the basement radiate the heat back into the room, and it cannot escape. The smoke 
and heat ccmpound the problem of fire fighter access, because they both cOncentrate at the 
top of the stain, where the fire fighter will have to try to approach the fire, if possible. 

Being at the top of the stairs in a cellar fire often has been described as similar to being 
at the top of a chimney with a fire in its hearth. 

Smith, "Tackling Cellar Fires," Firehouse, April 1989 at 16 (Exhibit 12, page AS3). 
As loog ago as 1945 a writer quoted the NBFU Bulletin #167, "Basement fires will 

continue to be the bane of a fireman's work. and to be a possible source of great loss 
until proper legislation is enacted." Wood, Fire Protection through Modern Building Codes 
(American Iron &. Steel Institute 1945) at page 59, footnote. 

On balance, after considering the entire record, including Licensee's detailed 
evidence of the construction of the Alpha Laboratory and the adjoining area 
and its evidence of its procedures (discussed below), I am persuaded that the 
Licensee has demonstrated that there is an adequate assurance of safety for 
locating the Alpha Laboratory in a basement. 

NFPA once provided that "[b]uildings in which radioactive materials are to 
be used should preferably be of a single-story height without basements or 
other below-grade spaces." (EmphasiS added.) However, as is demonstrated by 
Licensee's Exhibit 23, the 1991 version of NFPA 801 has deleted the quoted 
language, so that there is not even a preference left in the current version of the 
code. 

I am not persuaded by the Licensee's arguments that the NFPA recommen
dations are not applicable to the Alpha Laboratory either because: (1) the 
Licensee is the authority having jurisdiction over the MURR facility and it has 

19 I do disagree with the significance aun"buted by the Intervenors to Carolina Power'" Ughl Co. (Shearon 
Hanis Nuclear Power PIant), LBP·85-49, 22 NRC 899. 921, 922 (twice), 923 (1985). That case atands for the 
proposition that compliance with NFPA recommendations is probative of having provided an adequate usunnce 
of ..rcty. This is analogous to compliance with Staff guidance, which also is probative or an adequate assurance 
of safety. Such c:anpliancc is not required, ho~,lince ..rety can always be ensured through means shown to 
be equivalent to those recanmended by the Staff. 
3°lntcrvenors' Rcspmse to Memorandum and Order (Qucstims) of February 26,1991 (Much 26,1991), at 3-4. 
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not decided to apply the recommendation, or (2) the NRC has not imposed a 
regulatory requirement 

The question before me is whether there is an adequate assurance of safety. 
The absence of an NRC regulation concerning the use of basements is neutral 
and nonsignificant 31 The regulatory scheme is comprised mainly of requirements 
that equipment and procedures be carefully described so that the Staff - or the 
Presiding Officer, when there is one - may determine whether there is an 
adequate assurance of safety.32 

My principal reason for accepting the basement location of the Alpha 
Laboratory is that, after careful study of the extensive documentation that 
has been provided about this location and after imposing some additional 
precautions, I am persuaded that it provides an adequate assurance of safety. 
The additional precautions I have ordered include sprinklers installed in the 
Alpha Laboratory, wiring voluntarily added by the Licensee to the window in 
the wall between the Alpha Laboratory and the remainder of the basement, and 
the conditions I am imposing in this Order with respect to the basement space 
immediately adjacent to the laboratory. With these additional precautions, I am 
convinced that the design of the Laboratory, its personnel, its procedures, its 
monitors and alarms, and other fire-related procedures combine to provide an 
adequate assurance of safety. Consequently, I accept the basement location as 
consistent with the Commission's insistence on safety. 

I also accept the testimony of Robert G. Purington that: 

the scarcity of ignition sources make the chances of a fire in the Alpha Laboratory slim. 
Also, even if a fire should start in the Alpha Laboratory it is unlikely that it would spread 
beyond the initial fuel. This is because of the low fuel loading, the laclc of fuel continuity, 
and small heat release rate of the fuel in the Alpha Laboratory. For the same fUsons the 
fire would never reach flashover. In addition. the fire would not spread beyond the confines 
of the Alpha Laboratory.33 

This testimony was submiued by the University of Missouri even though its 
consultant's recommendation might require an additional expenditure of funds. 

I am further persuaded by the testimony of Amarendranath Datta, a member 
of the NRC Staff. That testimony persuades me that a maximum credible fire 

31 Su the ll!.ltement of Amarcndnnath Dana of the NRC Staff (NRC Staff R""P""'e 10 Memorandum and Order. 
April 2. 1991) at 6: 

Apart fran the general nquircmcnt in 10 CFR '30.33 and 10 CFR ,70.23 that: "[IJhe applicant'. 
proposed equipment and facilities [beJ adequate to protect health and minimize danger to life or property." 
there exists at this lime no detailed atalI guidance for the materials licensee on fire Ilfety measuteS. There 
is no precedent known 10 me of any prior atalI decision on an issue !dated 10 the fire mety of a .imilar 
materials facility. 

32Su • •. , .• 10 c.F.R. U70.22, 70.23. 70.31; IU also my niling. above, thaI a sprinkler .ystem is needed in the 
Alfha Laboratory 10 provide an adequate assurance of mety. 
3 Licensoc'. Em 19. Affidavit of Robert G. Purington. January 28.1991, at 3. 
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in the Alpha Laboratory would be extinguished within 30 minutes and would 
reach a maximum temperature of 37SOP.34 The testimony of Captain Donald W. 
Wallace corroborates my finding that the addition of a sprinkler system in the 
Alpha Laboratory prevents a credible fire from enveloping the wooden frame of 
the Iaboratory.3~ 

I am influenced, in my decision to approve a basement laboratory. by positive 
factors associated with having the Alpha Laboratory within the MURR facility. 
These include 24-hour control room and security operations and the availability 
of a previously approved emergency plan that adds some factor of safety to the 
Laboratory. I note also. as a matter of general information. that a basement 
laboratory is comparatively safe from tornadoes. which could create a hazard 
for an aboveground laboratory. 

B. Maximum Credible Fire 

I consider the principal difference between the Licensee and the Intervenors to 
revolve around the ferocity of fire that might occur in the Alpha Laboratory and 
contribute to the dissemination of radioactivity into the vicinity. Consequently. 
I think it important to review the arguments of the parties in detail. although I 
have just completed a brief discussion of the maximum credible fire that might 
be expected in the Alpha Laboratory. 

At the outset, let me acknowledge that fire is a chaotic event. Everyone would 
like to avoid the property damage and loss of life attendant to fires. Yet flies 
do occur.36 

Prior to installation of a sprinkler system. Donald W. Wallace. a Captain II 
of the Los Angeles Fire Department from 1983 to 1990 and past-chairman of 
the Los Angeles Fire and Police Protective League. testified that "a fire [in the 
Alpha Laboratory] could be very severe." He stated: 

(T]he Alpha Laboratory is of wood construction, employing a large amount of lumber, with 
the interior finished with drywall. I have done a preliminary estimate of the amOimt of 
lumber utilized, and it is a substantial fire load. [Emphasis added.] 

In addition, the MURR basement where the Alpha LaboratoJ)' is located houses flam
mable hydraulic oil, barrels of combustible radioactive wastes awaiting transfer, and numer
ous other fire loadings. 

34 The many physical and procedural pn:cautions in !he Alpha Laboratory and !he addition of a sprinkler .ystem 
persuade me lhat a maximum credible fire lhat begins in Ihe Alpha Laboratory would not involve Ihe wooden 
frame of !he Alpha Laboratory before MURR penonne1 or Columbia rll'C Department (CFD) penonnel would 
respond effectively and extinguish !he fire. S •• Affidavit of Amarcndnnalh Datta, May 9, 1991 (attached to 
NRC Staff Response of May 17), at 4, , S (scenario of fire beginning in lab penetrating fire barrier would not be 
credible). 
3~ Respaue of Dooa1d W. Wallace to Questions of Presiding Officer, May 28, 1991 (attached to IntervenOtS' 

Respmse), at 3, , 2 (a major fire originating in Ihe Alpha Laboratory is not probable). 
36 S •• Declaration of lRUMP-S Review Panel, December 24, 1990, '70. . 
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Additionally, a natural gas line runs through the basement, approaching to within 15 fcct 
of the Alpha Laboratory. 

There is nothing in this situation that would make a fire fighter fccl confident that a major 
fire was unlikely. A gas leak leading to a gas explosion, breaking the Alpha Lab and glave 
box windows and igniting all the flammable and combustible materials in the basement is 
just one such scenario. Smoldering cigarettes dumped into a waste canister is another. A 
mistake with an acetylene or similar torch is another. Anon is another. Any of the multitude 
of traditional causes of fire could cause a fire that could involve the Alpha Lab. 

Fire requires oxygen, heat, and fuel. The MURR basement has plenty of sources of all 
three. And if afire started anywhere within the basement, it could readily spread and engulf 
all combustible and flammable materials throughout the facility. The wood of the Alpha Lab 
would be readily ignited, and everything inside it and near it placed at risle. The transuranics 
in the storage drawer would also readily be placed at risk, given the intense temperatures 
such basement fires can produce. 

Mr. Meyer [Ucenscc's witness] says that, MIn effect, the Alpha Laboratory is entombed 
inside a concrete vault isolated from the rest of the facility." In reality, the Alpha Lab is 
iuelf composed of a large quantity of highly combustible material, enclosed in a concrete 
aven that would substantially increase the temperatures in a fire and make fire fighting 
extremely difficulL The Alpha Lab is essentially a small wood-frame house in a concrete 
aven - a significant fire hazard. The presence of radioactive materials makes the hazard 
extraordinary.37 

In a subsequent affidavit, in response to a question I asked concerning what 
a maximum credible fire might be, Chief Wallace testified: 

Fint, it should be clear that the fire in the Alpha Laboratory may be one which originates 
in the laboratory, or originates elsewhere and migrates to the laboratory. In either event, 
it becomes a fire in the laboratory. Further, one cannot ignore the fact that the radioactive 
materials are not confined to the laboratory. The transuranics are apparently stored elsewhere 
prior to use, are archived elsewhere after use, and are transported to and from the laboratory, 
and the waste is stored elsewhere. Thus the radioactive materials are vulnerable to fire 
ouuide the lab. 38 

The maximum aedible fire is a high temperature, basement-wide fire of long duration. 
The maximum aedible fire is a fire which involves all the combustibles that are in the 
basement, or could potentially be there at some time when an accident occun, without 
derating some and ignoring others. Without more information concerning the construction 
of the entire facility. it is not possible for me to quantify it in terms of total BTUs, but it 
would be a very intense fire of long duration. 

In determining the maximum aedible fire, one cannot ignore or Mderate" the combustible 
nature of the wood used in construction of the Alpha Lab, or the combustible finishes, or 
the plywood roofing aver the lab, or the combustible hydraulic fluids in the basement, or 
the natural gas, or the stored wastes, or any of the other combustibles present, or other 
combustible materials that might be brought into the basement during the life of this project 
even though good housekeeping practices may be violated. Everything that can bum has to 

37Intervenoa' Exh. 21. DeclaratiCll of Donald W. Wallace, Dccanbcr 24. 1990. al 8-9. 
38 I hive carefully considered the possibility of accident when the matcriala are Ilorcd. subdivided. or archived 

after usc. Su below. 1'1'. 69-73,75-76 (§ VI.C.2.a). where I conclude thai there is an adequalc assurance of safety 
during these luges of the TRUMP-S operations. 
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be considered in the maximum credible fire. In considering what is the maximum credible 
fire, you cannot .imply ignore the fact that dzywall, when it is heated, loses some of its 
.tructural value. You cannot ignore the fact that fire that would ocrur in the ceiling joists 
might cause the ceiling to collapse and therefore rip out the drywall. Once you lose the 
integrity of the ceiling you risk exposing the wooden studs inside the walls. While it is 
safer to have fire resistive dzywall than not to have it, that does not eliminate the fire load of 
the latent heat in those wooden studs. You cannot control the mechanical damage that can 
occur in a fire. As long as the wooden studs and wooden joists are there, in a serious fire 
no reasonable fire fighter would say, "oh, well, we can't count that." 

Rlrther, a fire-protective covering IUch as drywall cannot be counted on to keep a fire 
from reaching the wooden studs. As all experienced firemen know, people constantly breach 
the fire-protective covering to wire, or rewire, or run new plumbing or gas lines, or do any 
kind of mechanical worlc. They practically never close up the fire protective cover, whether 
in the ceiling or in the waIL Everything that burns has to be counted in the maximum 
credible fire.39 

The single most important reason that I favor the Licensee's analysis of the 
maximum credible fire is that it relies on a fire loading analysis done pursuant 
to the NFPA Fire Protection Engineering Handbook. This analysis was made 
available to Intervenors but was not specifically rebutted by them, although 
they could have done so in response to my question about fire loading inside 
the Alpha Laboratory. Compared to the Intervenors' analysis, the Licensee's 
analysis was very specific, including calculations for each of the combustibles 
that might be involved in a fire. The crucial portion of the Licensee's analysis, 
taken from Licensee's Exh. 20, Affidavit of Walter A. Meyer, Jr., Responding 
to Portions of the Intervenors' Rebuttal, January 28, 1991, "33-36, follows: 

33. Auaclunent A to this Affidavit is a calculation developed by the MURR staff which 
contains a detailed fire loading analysis for the Alpha Laboratory and the general basement 
to the MURR facility. This calculation was performed in accordance with the guidance 
and direction of Mr. Purington. A fire loading is the measure of the maximum heat that 
would be released if all the combustibles in a given area were burned. It is expressed in 
equivalent weight of combustibles (lb,lft2) or in BTU/ftl.40 This analysis was conducted in 
accordance with the techniques provided in the NFPA Handbook Section 7/C!apter 9 (16th 
ed, 1986) (Attachment B). In accordance with Mr. Purington's instructions, fire loadings 
were calculated separately for the Alpha Laboratory and then for the remainder of the MURR 
basement. See Licenscc's Exhibit 19,'6. p. 13. The results are as follows: 

391ntem:noft' Ed\. 1. Declaration of Donald W. Wallace. attached to IntervenOft' Response to Mcmonndum 
and Order (Questions) of FebnlllY 26. 1991 (March 26. 1991). It 4-S. 
40 [Foocnote in original] The /ire load is ~on1y expressed IS the equivalent weight of the combustibles 

divided by the /ire &rca in aquarc feet (lbJfr). The equivalent combustible weight is defined as the weight of 
uordinary canbustibles'" (having. heat of combustioo of 8000 BTII/lb) that would release the nme Imount olheat 
in a particular 'Pace IS the c:xisting combusu'bles. This uequivalent combuSll"ble weight" alloWl for comparison 
between producu with wrying heats of canbustioo CLI::., that would release cli!fcrcnt amotmts of energy in a fire. 
e.g., wood, paper products. plastics, and oil). The /ire loading may also be expressed as the average Imount of 
energy relea.ed aver the fire &rca (B11Jffl. NFPA Fir. ProucluJfI Htuulbook. p. 7-111 (Attachment B). 
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Alpha Laboratory 
MURR Basement 

(derated) ICC 135 

Table 1 

CombustIble 
Area 
500 ftl 

3424 ft2 

Content'l 
1.39 lb/ftl or 11,131 BTIJ/f~ 
0.50 Ib/ft2 or 3,m BTIJ/ft2 

As indicated in the NFPA Fire Protection Handbook (p. 7-113, Attachment B) and contrary 
to Oiicf Wallace's claims of "substantial" (1 n, p. 8) and "considerable" (p. 9, Conclusions) 
fire load, these are considered extremely low fire loads:41 

34. The analysis of the fire loading considered the contents of the Alpha Laboratory and the 
MURR basement area. See Affidavit of Chester B. Edwards, Ir., Regarding the Adequacy 
of the Alpha Laboratory Equipment, Fire Related Features in the Alpha Laboratory, and the 
Storage and Transfer of Actinides and Archived Materials, ,,20-22, 34-38 (November 13, 
1990) (Ucenscc's Exhibit 4); Affidavit of Dr. Leon C. Krueger Regarding the Potential for 
a Fire from Actinides Being Performed in the Alpha Laboratory, "11-20 (November 13, 
1990) (Ucensee'. Exhibit 5). In accordance with Mr. Purington'. instructions the Licensee 
did not include the wooden structural members protected by the type X (fire rated) gypsum 
wallboard or the plywood roofing above the Alpha Laboratory which is protected by fire 
retardant paint. See Licensee's Exhibit 19, '6, p. 13. 

35. The vast majority of combustibles in the MURR basement are contained in metal 
cabineu or containeD (e.g., the combustible low-level radioactive wastes are stored in metal 
barrels). See Licensee's Exhibit 4, ,38. Since such materials will not bum completely and 
do not contnoUle fully to the fire loading (and in accordance with Mr. Purington's directions), 
these materials were considered to be "derated." See Licensee's Exhibit 19, '6, p. 14; NFPA 
Handbook, Section 7/Chapter 9, p. 7·111 (Attachment B). The derated fire load is ••• the 
lum of the equivalent weight of free combustibles plus the product of the derating factor 
(K) times the equivalent weight of the enclosed combustibles. [d. at p. 7-113. The derating 
factor for fully enclosed combustibles such as those found in the basement area are 0.1. [d. 
Thus, the derated fire loading for the general basement area is 0.50 Ib!ft1 or 3,977 BTIJ/ft2•43 

See Attachment A. 

41 (New footnotc.) There is a very lInall numerical discrepancy between the BTU~ figures in the table and 
those obtained by multiplying the IW figures shown by 8000 BTU/lb, as ruggested in the pn:vious footnote. 
The discrepancy is lInall enrogh that it does not affect my confidence in the accuracy or the totals shown. 
42 [Foocnotc in original] The tire load of an occupancy is described as low if it does not exceed an average of 

100,000 BTU peuq. fL or net /loor area or any ccmpartnlent. ••• " NFPA Handbook, p. 7-113 (Anachment B). 
43 [Foocnotc in original] Chief Wallace ugues that the MURR basement houses "numerous" and "substantial" 

tire loadings, including: (I) flammable hydnulic oil, (2) bme1s of combustible ndioactive wastea, and (3) a 
natunl gas linc. Wal1sce Declantion, '127. As is indicated by Olcster Edwwls' Affidavit (Licensee's Exhibit 4) 
the hydnulic oil in the basement is contained inside the freight elevator (located primarily in the freight elevator'. 
aeI!-contained hydnulic oil reservoir (it!., ,35» and two hydtlulic presses and their self-contained hydnulic oil 
rcscrvoin (it!., ,37). This oil is ccmpletely contained inside metal machinery. Similarly, the low-level ndiOlctive 
Wlltes in the basement arc compressed and encased in metal banel.s. Td., '38. 

Filially, there is a low-pressure natural gu distribution piping system in the basement area. This natunl gas 
.ystcm is a me (1) inch steel pipe located in the ceiling of the MURR basement wills a Ia/'" ",,'w and "" 
isolation 1/suJ-off wUVI at its .ttlry pow WO 1M MURR Bui1di1l,. [Emphasis added.] Td.., 36. In the event 
of • fire at the MURR Facility, a licensed control room operator can be dispatched to tum off the natunl gas 
distribution Iystem within • matter of minutes. This safety valve would automatically lhut off natunl gal flow in 
the event of a line break. Funhcrmorc. the likelihood of rupturing this gu line is remote. Thu'. the natunl gil 

(Co1lli1uud) 
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36. The walli and ceiling of the Alpha Laboratory are covered by S/8 gypsum wallboard 
fire rated type X. See Licenscc's Exhibit 4, '20. This wallboard has a 40-minute resistance 
rating (i.e., it would protect the studs and joists in the Alpha Laboratory for 40 minutes in 
a fully developed fire). NFPA Fire Protection Engineering Handbook (1990). Table 3-8.1, 
p. 3-131 (1990) {"Engineering Handbooki, Attachment D. As indicated in Mr. Purington's 
Mfidavit (Licenscc's Exhibit 19. , 6, P. 13), this wallboard is adequate to protect the wooden 
support memben in the walli of the Alpha Laboratory from a fire of the type which could 
reasonably be expected to occur in the laboratory or the MURR basement. 

I have reviewed Attachment A to Licensee's Exh. 24 and find correct citations 
to authority with respect to the 40-minute time rating assigned to a sIs-inch Gold 
Bond fire code Type X gypsum wallboard, which is the material used in the 
wall of the Alpha Laboratory.'" Thble 3-8.1, § 3/Chapter 8, Robert H. White, 
"Analytical Methods for Determining Fire Resistance of Timber Members," at 
3-131!S 

I would note that paragraph IS, page 6, of the Declaration of Donald W. 
Wallace, Intervenors' Exh. 1 to Intervenors' Response to Memorandum and 
Order (Questions) of February 26, 1991 (March 26, 1991), forcefully disputes 
the exclusions made in the Licensee's calculations. However, the Licensee has 
stated (as I quoted above) that its 

analysis was conducted in accordance with the techniques provided in the NFPA Handbook 
Section 7/Chapter 9 (16th ed., 1986) (Attachment B). 

Chief Wallace never disputes this statement or shows how the analysis deviates 
from the method used by that section. Nor does he present his own calculation to 
show the extent of the "errors" made by the Licensee. I therefore have decided 
to accept the Licensee's detailed analysis rather than the general statements of 
Chief Wallace. 

My judgment is confirmed by the independently reached conclusions of 
Amarendranath Datta. of the Staff, who stated, at pages 3-5 of his affidavit: 

4.3 I estimate the fire load in the laboratory space slightly higher than that presented by Mr. 
Walter A. Meyer,lr. (Mfidavit dated lanuary 28, 1991), at 1.8 Ib/sq. ft. (equivalent weight 

distribution rystt:m was not c:auid=d in the fire loading analysis. Moreover, as demonstntcd by Mr. Purington 
(lic:enscc'. Exhibit 19, , IS, at 24), in the event or. leak in the gu lines the natural gas would accumulate at the 
ceiling fit is lighter than air) and be n:moved by the building ventilation .ystem making the explosion ponulatcd 
"L CUe! Wallace unlikely. 

Licenscc'. Exit. 24, Affidavit of Dr. 1. Steven Morris Respatding to Questiat n, filed Mudt 26, 1991, I! 
7,,20. Note thlt this paragraph claims a I·hoor fire rating, which appem to be.upported by Attaclnnent A at 
hand-nwnbered page 9. However, Attachment A I! page 4 shows thl! the wallboard has a 4().minute nting. The 
diffc:rencc appem to come from including the time it takes for the wood joisu (ouuide the wallboud) to burn. 
Su "Example," Auach. A at hand-numbeted page 8. This does not appear to be appropriate, as the pwpose of 
my inquiries is to dc:termine the time It takes before the wood frame is IUbjected to fire. The time It takes to bum 
the fnme is not properly included. 
4SUcenscc'. ExIt. 24, Attach. A, at hand-numbered page 7. 
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of wood) to include the vinyl floor and some insulated cables. Considering this an "A"-type 
occupancy,46 characterized by slight amounts of combustibles and noncombustible wallJ, this 
fire load may produce an approximately 35-minute fire with a maximum room-air temperature 
of 375·F. The fire would not be hot enough to ignite the wood frame attached to and behind 
the 3D-minute [sic] barrier provided by the wallboards. However, if not extinguished before 
it runs its coone, it may still propagate past the barrier through ventilation duct openings and 
openings created by warping the wallboards and [it may] involve the wood frame behind iL 

4.4 The quantity of wood in the Alpha Laboratory structure, outside the 30-minute [sic) 
barrier, is estimated at 4200 lbs. The fire load in that corner of the MURR basement - the 
contents of the laboratory and the structure - is approximately 10.4 lblsq. fL In view of 
the fact that the fire load is approximately 90 percent enclosed by the concrete wallJ, floor, 
and ceiling of the basement and that it is fairly isolated, it should be considered separately 
from the remainder of the basement for the purpose of estimating fire severity. Such an 
estimate would be slightly conservative and would err on the side of safety. Classifying the 
laboratory with its combustible structure this time as a "D"-type occupancy,4' characterized 
by congested combustible oontent and noncombustible boundary walls, an unmitigated fire 
is lilce1y to last approximately 75 minutes and develop a temperature of 1750"F. Figure 7-
19B48 illustrates possible fire severity and duration for various types of occupancies. Table 
7_9~9 classifies occupancies by expected fire severity in a broad manner. The numerical 
data presented in the reference are the result of a number of surveys of fires. They provide 
relative measures of fire severity and should not be considered very precise. 

4.5 Addressing the question of the probable frequency of fire in similar occupancies, the 
National Fire Incident Reporting System,50 administered by the U.S. Fire Administration, 
and the NFPA Annual Survey51 of fires reported to fire departments in the linited States 
both show an average frequency of one fire annually in the five-year period 1984-88 in 
the specific category of "Educational Complex Fires Originating in Radioactive Materials 
Laboratories." The annual average of direct property damage was $2500. The data bases 
do not contain the total number of such laboratories in the United States. The NRC has at 
this writing 568 licenses issued to educational and research institutions to possess and use 
radioactive materials. While the exact number of licenses issued by the Agreement States to 
such institutions is not known, it may run into hundreds. These institutions typically have 
multiple laboratories, up to about 500 in some of the larger institutions.52 On the other hand, 
there is the possibility that for each reported fire, some are not reported. Thus, my "educated 
guess" is that the probability of fires in laboratories similar to the Alpha Laboratory is of 
the order of lo-S/facility-year. This may be translated in ordinary language to a probability 

46 Fire Protection Ha1ldbook. 16th Edition, National Fue Protection Association, Batterymuch PaIk, Quincy, 
Mass. 02269 [page reference not rupplied]. 
4'1d. 
4S ld. Also, auached to Mr. Daua'. atatement. 
491d. 

5ONational Fire Incident Reporting System, U.S. Fue Administntion. Federal Emcrgmcy Management Agency. 
EmmiISi>wB. Maryland. [No page rd'crencc.] 
51 NFPA Annual Survey of FimI Reported to U.s. Fue Depu1ments. National Fue Protection Aasociation, 

Batterymardt Pule, Quincy. Mall. 02269. [No page citation.] '1 S. A. McGuire, A Regulatmy Analysis on Emcrgmcy Preparedness Cor Fuel Cycle and Other Radioactive 
Material Licensees, NUREO-1140, U.S. Nuclear Regulatmy Commission, at 92 (Page refc:rmcc rupplied by 
Presiding Officer.] 
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of 1 to 10 fires in 100,000 yean in a given facility. The average direct property damage of 
S2S00 indicates that the average fire was probably contained within its enclosure of origin. 

I have decided to accept Dr. Datta's estimate of fire loading, which exceeds 
that of the Licensee's experts but to reject his "educated guess" concerning 
the probability of fire. There is no documentation accurately stating how 
many laboratories exist that handle byproduct or special nuclear materials.53 

Furthermore, the actual exposure (the time during which the laboratories would 
report fires because special nuclear materials are stored there or are in use) of the 
laboratories is not known.504 The number of unreported fires also is not known." 
And the error bounds surrounding the estimate are substantial.56 

I do find assurance concerning probabilities of serious fire from another 
source, however. The chance of a serious accident releasing radioactive material 
from the laboratory is very small since NUREG-1140, "A Regulatory Analysis 
on Emergency Preparedness for Fuel Cycle and Other Radioactive Material 
Licensees," Final Report (January 1988), at page 6, 

found no evidence that any accidental release of radioactive material from facilities of these 
types (nonreactor licensees] has ever caused an effective dose equivalent to any individual 
offsite exceeding even 1 % of the EPA's I-rem protective action guide. 

Under all the circumstances, as discussed below, I am unwilling to require 
the University of Missouri to consider the consequences of a fire that would last 
longer than 30 minutes (or cross the 40-minute fire barrier through localized fire 
intensity) and that would consume wood outside the fire-resistant boundary, as 
was considered by Dr. Datta's Affidavit in ,4.4. 

Although such a fire is possible - indeed any event imaginable is possible 
- it is' not credible because its likelihood is minuscule. Additionally, there are 
many advantages of the location in the MURR building - including 24-hour 
monitoring of both security and fire detection from the reactor control room. 
Consequently, I will not consider to be credible this remotely possible fire (made 
less possible by the installation of a sprinlder system and by other conditions 

53 Affidavit of Arnuendnnath Datta,lune S, 1991 (filed lune 5), at 2, '3. 
504fd. .t 3, n, cilillg 10 C.F.R. §20.403, which requires reports to the NRC of MevcnIs involving byproduct, 

IOIUCe. or .pecial nuclear malerlal possessed by the licensee •••• " I interpret this to mean that the fue that 
must be reported must involve materials because they were in rome way threatened by the fire. 

Sane licenseea might choose to Icport fires in labontorles where m.terials were not present .t the time of 
• fire. However, the n:gulation is IIIfficiently ambiguous (or evm canndictmy to this point of view), that it is 
farl"etched to Cltpect consistent reporting of fires when nuclear m.terials are not present or threatened by • fire. 
55fd. .t S, '7. 
56fd. .t 3-S, , S. Su tU.ro the highly persuasive .ffidavit of Steven C. Sholly, ExIt. 2 to Intcrvenors' Response 

to Reply of NRC Staff Affiant Amarendranath Datta to Questions Posed in Memorandum and Order of May 22-
1991,lune 11, 1991. Also n:1cvant is licensee', Respoose to umc StaffRespatse to Questions from PICsiding 
Officer," lune 11, 1991. 
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that are being imposed), in determining whether to uphold the issuance of the 
contested licenses. 

In reaching this determination, I am aware that any probabilistic analysis 
is subject to serious disagreement with respect to the assumptions necessary 
to make such an analysis. I therefore consider the probabilistic evidence 
as suggestive, helping to put the deterministic evidence (discussed below) 
into a broader framework. That broader framework of probabilistic evidence 
could have called the deterministic analysis into question; but I find that the 
probabilistic analysis casts no such serious doubt 

c. Built·in Safety Features and Procedures 

After reviewing the entire record in light of the conditions I am imposing, 
I have concluded that the planning and construction of the Alpha Laboratory 
and the procedures being used to handle special nuclear materials, including 
plutonium and americium, provide an adequate assurance of safety. 

In reaching this conclusion, I am reassured by the detailed, well-supported, 
and well-reasoned opinions of the Licensee's expert witnesses. Although I 
also have considered quantitative estimates of risk, which I discuss below, 
my principal reason for my decision is a careful consideration of the specific 
evidence about safety precautions being taken for this particular project 

1. Adoption of Licensee's Experts' Testimony 

As a result of my evaluation of their testimony, I have decided to adopt 
as my own findings the following expert testimony (with minor modification), 
assembled as a rather lengthy portion of the Affidavit of Dr. J. Steven Morris 
Responding to Question II, Licensee's Exh. 24, at 5-30: 

Siting the Alpha Laboratory in the basement of the MURR [Missouri Univenity Research 
Reador] Laboratory Building was a decision which, along with the construction of the 
laboratory and the nature of the experimenu, assures that the maximum credible accident -
including fire - will not result in injury to any member of the general public or damage 
to their property. The MURR Laboratory Bwlding basement site for the Alpha Laboratory 
has been discussed by Walter A. Meyer, Jr., MURR Reador Manager, in his October 29, 
1990, affidavit "Regarding Emergency Planning" (see entry 1 and note b of Table I), and 
by OJester B. Edwards, Ir., in Licensee's Exhibit 4 (Set entry 4 and note d of Table 1) . 

• • • 
The following is taken from Licensee's Exhibit 4, "31-33: 

31. As previously described, the Alpha Laboratory was conStruded to minimize the 
possibility of a fire spreading from within the Alpha Laboratory to the basement area. 
Even if this were to occur, the construction of the basement area is IUch that it would 
prevent the spread of a fire any further. The Alpha Laboratory is housed in the basement 
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area outside containmenL The reinforced poured concrete vault in which the Alpha 
Laboratory is housed has a 12·in.-thick concrete floor, S-in.-thick concrete ceiling, and 
16-in.-thick concrete walls on the north, east, south and wesL In effect, the Alpha 
Laboratory is entombed inside a concrete vault isolated from the rest of the facility. 

32. The basement has no windows and two exit points. One is to the reactor mechanical 
equipment room 114 area, deeper in the basement and cooling tower tunnel The cooling 
tower tunnel is secured by a metal door that is kept closed and locked at all times. The 
cooling tower tunnel door alarms locally and remotely in the reactor control room 302. 
Unauthorized access is responded to immediately by licensed Reactor Operaton. The 
control room operator has video camera monitoring of this door. The second exit is up 
the stain to grade level landing. The stain landing is isolated from the grade level by 
two fire doan, me going in each diredioo leading to the inner and outer corridor. 

33. The freight elevator from the basement to grade level is accessed via steel roll-up 
doors on either side of the cargo box, one on the north side and one on the south side at 
basement level and one on the north side and me 00 the south side at grade level, for a 
total of four (4) doon. Both doan at one level or the other, depending 00 which level 
the cargo box is, are closed, isolating the basement from grade level. The opcratioo of 
the elevator cargo box movements is both electrically and mechanically interlocked so at 
least me set of roll-up doon arc always in the closed condition. 

The Alpha Laboratory: Construction 

The construction of the Alpha Laboratory has been addressed in the Walter A. Meyer, 
Ir., Mfidavit, "Regarding Emergency Planning," October 29, 1990; Ucenscc'. Exhibit 4, 
C. Lecn Krueger, "Regarding the Adequacy of Alpha Laboratory Equipment, Fire Related 
Features in the Alpha Laboratory and General Basement Area, and the Storage and Transfer 
of Actinide and Archived Materials," November 13, 1990; and Ucenscc's Exhibit 20, Walter 
A. Meyer Ir., "Licenscc's Exhibit 20, "Responding to Portions of Intervenon' Rebuttal," 
Ianuary 28, 1991. Careful consideratioo was given to fire loading and fire preventioo • 

• • • 
The following was taken from Ucenscc's Exhibit 4: 

20. The Alpha Laboratory has been constructed so as to cootrol the combustibility of 
floor, walls, and ceilings. The Alpha Laboratory has approximately 450 sq. fL of floor 
area, S-fL ceiling, constructed with 2-in. x 4-in. walls and 2-in. x 12-in. ceiling joists. 
The walls and ceiling are fiberglass-insulated for sound proofing, with SIs-in. Gold Bood 
fire code Type X drywall, which has a sixty minute (sic]51 fire rating and mccts ASTM 
C-36-S5 and FED. STD SS-L-Type-30D codes. The walls and ceiling are completely 
covered with me coat of primer and two coats of epoxy two-part paint. 

21. The floor covering is a seamless SO-mil-thick Armstrong Medinteck vinyl which 
meets National Fire Protcctioo Association (NFPA) Life Safety Code 101. The flooring 
has a smooth finish, is chemical resistant, and extends up 4 inches on the wall. 

22. The Alpha Laboratory has three access solid core doon (each with a fire rating 
of 20 minutes). One is designated as an emergency exit which also may be used to 
pass large equipment through. By design, the Laboratory cannot be accessed through 
the emergency exit door. The emergency exit door may only be opened from inside the 

51 Compar~ my findings It p. SS, lbove. 
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laboratory. The other two doon are part of an airlock passthrough for normal penonnel 
entry and exiL All three doon are equipped with surface mount rubber gasket seals 
which are mechanically activated when placed in the closed tondition. Each of the 
airlock. doon has a view window to observe who is in the area. A sealed plate glass 
window is installed in the south wall to allow observation of activities inside the Alpha 
Laboratory for safety purposes. 

(1be Licensee then presented a discussion of the fire loading of the Alpha 
Laboratory basement I have relied on that discussion which may be found 
above, at pp. 51-54. Consequently, I am not reproducing that section here. The 
text picks up immediately after the section I quoted above.) 

Intervenon apparently believe that the wall separating the Alpha Laboratory (rom the 
basement is covered by the SIs-inch Gold Bond Fire Code Type X drywall only on the inside 
of the Alpha Laboratory. They are mistaken. Such drywall also coven the side of the Alpha 
Laboratory wall facing the basemenL 

••• 58 

The Alpha Laboratory: DlltllCtioll of Firu and Other AbllOrmal Eve1lts 

The maximum credible fire will be limited by those features that allow for the early 
detection of fires and detection of other abnormal events (i.e., oxygen concentration ~IO 
ppm in the argon glave box) that would generate a response well in advance of losing the 
inert argon atmosphere_ 

The following was taken from the Meyer Affidavit "Regarding Emergency Planning": 

28. The Alpha Laboratory is also equipped with smoke detecton within the Laboratory 
and a heat sensor within the argon glave box. Alarms for these sensors are displayed 
loca1Iy at the Alpha Laboratory on a 4-zone fire alarm panel and sounded remotely in 
the reactor control room (which is staffed 24 houn a day, every day of the year by NRC 
licensed reactor aperatan). 

29. The Alpha Laboratory glave box has alarms that signal low argon system pressure 
and high oxygen contenL These alarms sound both locally in the Alpha Laboratory and 
in the reactor control room. These alarms allow response by Alpha Laboratory penonnel 
and reactor aperaton well in advance of an oxygen level in the argon glave box that 
would support a fire. 

In addition ihe Alpha Laboratory is included on the routine patrol of the Reactor Operators 
every (our hoon. Univenity Security penonnel also patrol to a basement chec1cpoint located 
at the mid-stair landing. Consequently, even during those times when the laboratory and the 
basement might not be occupied, i.e., evenings, weekends and holidays, the Alpha Laboratory 
and basement surroundings are visually inspected by knowledgeable individuals. 

1M Alpha Laboratory VI!1Itilatioll Systl!f1l 

The consequences of any credible fire in the Alpha Laboratory would be mitigated by 
the redundant HEPA [High Efficiency Particulate Airl-filtered ventilation system exhausting 

'8 The pangrap/t I have anitted h= calculated a lite loading that inc:ludes the wooden joists and also c:laimed 
that the wsllboard was a 4G-minute file burler. Bec:ause these two statements lie inac:c:unte, I am anitting them. 
I find that the freqUCltcy of inac:c:uncies does not affect the overall c:redibility of the testimony. 
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the laboratol}'. In addition. all air exhaust for the MURR Containment Building and 
MURR Laboratol}' Building, including the basement, is separately filtered from the Alpha 
Laboratol}'. The ventilation system is described in several affidavits filed by the Licensee. 
All of these descriptions are not repeated here. For example, a comprehensive description is 
given in the attachment entitled "Ventilation Systems" filed with the Jane 14, 1990, Morris 
Affidavit entitled "Regarding Erron in Petitioners' Analyses." 

The following is taken from Licensee', Exhibit 4: 

24. The Alpha Laboratol}' ventilation and exhaust systems are designed so that, in the 
event of a fire, the air supply exhaust fans can be turned oCC, and the supply and exhaust 
dampen closed. 

25. The Alpha LaboratOJ}' ventilation is designed to control the air supply and exhaust 
volumes and the negative laboratol}' room pressure. The ventilation system for the 
basement/Alpha LaboratOJ}' has one supply line and three exhaust lines. The facility 
exhaust system discharges all the exhaust air from the three basement/Alpha Laboratol}' 
lines, grade level HEPA filtered trunk lines (from another laboratol}') and the containment 
building. 

26. The ventilation for the Alpha Laboratol}' is supplied from the HV AC [heating, 
ventilation, and air conditioning] double-duct system on grade level. Supply from 
Supply Fan-I (SF-I) provides treated air (site steam heated and chm water cooled) to the 
basement via mixing boxes that are controlled for comfon by the room thermostat. The 
Alpha Laboratol}' has its own mixing box and booster supply fan to supply treated DOP 
[dioctyl phlhalatel-tested-HEPA (filter meets UL 586 high-efficiency partirulate air filter 
units standard) filtered air. A damper is installed between the mixing box and HEPA 
filter that may be used to balance air flows or may be placed in the closed position to 
isolate the Alpha LaboratOJ}'. Either or both of the supply fans (SF-l and the Alpha 
LaboratOJ)' fan) may be turned off in the event of a fire. 

'IT. The Alpha Laboratol}' exhaust air system has installed two pre-filters in parallel 
followed by two parallel DOP-tested HEPA filten which is followed by two more DOP
tested HEPA filten in parallel. The laboratol}' exhaust in-line fan booster discharges 
into the existing MURR facility exhaust system prior to the facility exhaust exiting the 
building. The exhaust system installed damper may be used to balance the air flow or 
may be placed in the closed position to isolate the Alpha Laboratol}'. The exhaust fan 
may be turned ofC in the event oC a fire. 

28. The Hot Cell, located in the basement area, is exhausted via two HEPA filten in 
series, followed by an in-line booster Can system located in the inner corridor on gnde 
level. The hot cell booster exhaust Can discharges into the facility exhaust system. The 
hot cell exhaust may be isolated by a quiclc-c1osing, air-to-open, spring-lO<lose buuerfly 
valve. This valve may be placed in the closed position during a fire. 

29. Mechanical equipment room 114 exhaust air passes through two HEPA filters in 
parallel Conowed by two charcoal filters in parallel, an of which are located in the room 
'ITS area at grade level. The room 114 filter housing is connected to the Cacility exhaust 
system. 

30. The Alpha Laboratoty, Hot Cell and room 114 exhaust air from the four (4) 
laboratOJ}' quadrants and the containment building and is exhausted via the facility exhaust 
Can at least 55 CL (R-I03 license specification) above gnde level (actual height is 68 Ct). 
The Cacility exhaust system has one Can in operation with a second in autostan standby. 
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Both fans have emergency electrical generator back-up. Both exhaust fans may be turned 
orf during a fire incident. 

(Amendment No. 78 to NRC License No. 24-00513-32, served on the Presiding 
Officer on May 3, 1991, provides that the Licensee shall install an additional 
HEPA filter, DOP-tested in pJace, as required by LBP-91-12, 33 NRC 253 
(1991).) 

The Alpha Laboratory: The Glove Box Exper~nJal Theatre 

The 1RUMP-S research at the MURR is conducted in an argon-inerted glove box, funher 
limiting the maximum credible fire. The "Minimization of Fire Hazard" was described by 
Dr. C. Leon Krueger in Licensee', Exhibit 5. 

The following is taken from Licensee', Exhibit 5: 

10. Both the equipment in the Alpha Laboratory and the procedures for the 1RUMP-S 
experiments were designed to reduce the possibility of a fire. The methods for minimizing 
fire hazards are based on avoiding the presence of (1) a fuel source, (2) an oxidizer, or 
(3) the minimal energylignition temperature that must be supplied to create a fire. 

11. The 1RUMP-S experiments are conducted inside a stainless steel argon glove box 
designed to minimize the potential for fire. This box has been tested for leaks and is 
known to be leak-tight to a degree satisfying the regulatory requirements. The glove box 
is filled with argon and the oxygen content is reduced by a purifier system to a level 
that is typically less than 0.1 parts per million (ppm). The oxygen level is monitored 
continuously and an alarm is issued if the level exceeds 7.0 ppm (the license amendment 
application specifies 10 ppm or less). No worle is conducted in the alarm condition. This 
atmosphere will not support combustion of ordinary materials - at oxygen concentrations 
below about 15% (150,000 ppm) names are extinguished and smoldering will not occur 
below about 8% (80,000 ppm). Without supplying heat, plutonium will not continue to 
bum at concentrations below 1 % (10,000 ppm). Thus even at aver 1,000 times the alarm 
level, the glove box atmosphere will function as a fire extinguishing agent, not as an 
oxidizing agent. 

12. Most of the items in the argon glove box caMot serve as fuel. With a few exceptions 
that I will deal with separately below, the items in the glove box would be considered 
ordinary (fire-safe) equipment in any office, laboratory, shop (or home). Items that I am 
referring to typically inelude 

• metal tools such as visegrip plien, files, diagonal cutten, end cutten, screw 
driven, a bolt cutter, tweezen, tongs, and surgical and hobbyist type clamps 
and plien; 

• ordinary laboratory equipment and supplies such as an electric stirrer motor, 
an electronic balance, stainless steel scoops and spatulas, 500-ml polystyrene 
bottles (typically one, sometimes two), 2S-ml polyethylene vials (fewer than 
ten), a 2S0-ml polyethylene bottle, a 2SO-ml brown glass bottle, 2S-ml glass 
vials, one or two paper wipes (Kaydry, 15 X 17 inch), swipes (4.2S-cm cireles 
of filter paper, 12.5-cm circles ofWhatman No. 42, fewer than 10), and plastic 
bags (Ziploc, fewer than 5); 

• ordinary laboratory reagents ineluding the dry salts (silver chloride, lithium 
chloride, potassium chloride eutectic salt, cerium chloride, and cadmium chlo
ride), and metals (aluminum, cadmium, silver, and tantalum); 
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• ordinary writing materials, a very limited supply including one pencil, one ball 
point pen, one 8.5" x 11" sheet of writing paper, and fewer than two dozen 
O,s"x l"adhesive labels. 

None of these materials are hazardous as fuels,59 or as oxidizers, or as sources of ignition. 
These items are not an imponant fire hazard. 

13. The less ordinary materials and equipment used' in the mUMP-S experiments can 
be examined in more detail There are various sizes and lengths of alumina tubing, 
and alumina crucibles. Alumina is aluminum oxide, ALp" a stable refractory ceramic 
material commonly used in high-temperature applications. It is stable to 19S0'C (white 
hot) even in the presence of air. Tantalum crucibles, tubes, sheets, and wire are also 
presenL Tantalum is chosen because it has a very high mehing point (2996'C) and is 
chemically quite inert to the conditions of the tests. None of these items contributes to 
a fire hazard in any way. 

14. There are two sources of heat used in the argon glove box for the mUMP-S 
experiments. First, a "pot furnace" (used in material preparation) is a small electric oven 
having an interior cylindrical capacity of about 3 inches in diameter and 3 inches deep. 
It is constructed of noncombustible, inert, refractory materials including a1umina-silica 
ceramic, alTornel (or Nichrome) wire, rock wool, Transite, and fiberglass fabric. This 
furnace is designed to operate at the temperatures used in the TRUMP-S experiments, 
and in other applications could safely be so used in an ordinary laboratory <Xl a heat
resistant benchtop. Common sense and good laboratory practice require that this pot 
furnace be turned off except when it is being used and closely monitored. The Standard 
Operating Procedure TAMCiO-lS specifies that the pot furnace is off and unplugged when 
not in use. The second heat source serves as the heater for the thermal well in which 
the electrochemical tests are conducted. It is a commercially available tube furnace . 
(Lindberg Hevi-Duty) of standard design and construction. It is rated for service to 
18SO"C and 2575 wallS at 230 volts. It is being used at far below these limits - it 
is powered with lIS volts (cutting the available power by a factor of 4) as needed to 
maintain the temperature at a constant value (never exceeding 6S0·C). The thermal well 
is thermally isolated from the floor of the glove box by a water-cooled heat exchanger. 
A temperature-sensing power controller maintains the thermal well at the set-point (400-
SOO·C). Protection from overheating is provided by a thermal cut-out that is activated at 
6S0·C. For comparison, an ordinary self-cleaning oven (household appliance) operates 
at 4OO-S000C. 

IS. Neither the pot furnace nor the thermal well heater is combustible, neither can serve 
as an oxidizing agent, and both can contribute to risk of fire only as a heat source. 

16. There are two other glove boxes in the Alpha Laboratory, the air glove box, and 
the inductively coupled plasma (lCP) glove box. Neither of these two glove boxes 
contain appreciable amounts of combustible materials. They contain (in the order 
named) progressively less actinide than the argon glove box. The air glove box is 
used for preparation of aqueous analytical standards and samples. Typically, standards 
are prepared using less than 30 mg of actinide and diluted to a concentration about 10 

59 Some of these mlterials, the paper for instance, Ire canbustib1c, but they are not c:cnsidered hazardous in 
I typical Laboratory (or home) and are requiled to be kept in very limited supply, keeping the fue1IOlding It a 
minimum. 

CiO A '7AM" is a atandard operating procedure Cor ,IRUMP-S Actinide Measurements. 
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ppm. Samples prepared from experimental materials are of comparable concentrations. 
Small (10 ml) quantities of the dilute sample and standards are pumped through the ICP 
spectrometer (by a small peristaltic pump) for analysis. When the analytica1solutions 
are no longer needed, they are reduced in volume by gentle heating (electric stirrcrlhot 
plate at about SOOC) in the air glove box. 

17. Thus, the air glove box contains only small amounts of actinides and the ICP box 
contains even less. The quantities of actinides present in these glove boxes are not 
a significant source of fuel The actinides are present in the air glove box as dilute 
(10 ppm) aqueous solutions except for the brief period of time as the solutions are 
prepared. There are no high-temperature heat soorces in the air glove box. Iu part of 
the TRUMP-S experiments, small quantities of (already oxidized) actinide are delivered 
as dilute aqueous solutions to the excitation soorce (plasma) in the ICP glove box for 
spectrometric analysis. 

18. There are no explosives, gasoline, diesel fuel, kerosene, fuel oils, motor oils, 
alcohol, acetone, or other flammable solvents or cleaning agents or natural gas piping 
systems hoosed or used inside the Alpha Laboratory. 

19. Thus, the mly combusu'bles within the Alpha Laboratory are the rubber gloves 
in each glove box, the contents of the glove boxes discussed above, the paper for the 
computers and a amall amount of stored items (limited in type and volume) required to 
perform the research. All storage of latex gloves, rubber gloves, books, manuals, etc., 
are stored in work areas away from the glove boxes and soorces of heat. Wipes and other 
incidental wastes are stored in a closed-top metal trash receptacle. Good hoosekccping 
practices prevent the accumulation of debris and combusu'bles in the Alpha Laboratory. 

The Alpha Laboratory: Other Equipment and Furnishings 

Cmsideration of the maximlDll credible fire must take into account all potential fuels 
and ignition sources. This must include the equipment and other furnishings in the Alpha 
Laboratory. These matters were discussed by Chester B. Edwards, Ir., MURR Facilities 
Manager, in licensee's Exhibit 4, "Regarding the Adequacy of Alpha Laboratory Equipment, 
Fire Related Features in the Alpha Laboratory and General Basement Area, and the Storage 
and Transfer of Actinide and Archived Materials," November 13, 1990. 

The following is taken from licensee's Exhibit 4: 

12. The contents of the Alpha Laboratory are primarily limited to noncombustible 
research equipment systems, other research equipment, and miscellaneous items, as 
descnDed below. 

13. The research equipment systems for conducting the TRUMP-S experiments consist 
of 

a. Ni Train System 
b. Dri Train System 
c. ICP System 
d. ICP Plasma Source 
e. ICP Power Supply 
f. ICP Computer 
g. thermal wc11 heater and controller 
h. data acquisition system and printer 
i. computer terminal, CPU printer 
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j. drying oven 
k. Alpha 3 radiation air monitor 

Each of these stand-alone systems is housed in its respective metal cabinet (except f 
and i which have molded plastic cabinets) and contain a specialized amy of electrical, 
electronic, and mechanical components to accomplish their intended pwpose. Each . 
cabinet has at least one electrical fuse or electrical breaker, and each of the laboratory 
electricallervices is equipped with safety trip protection that meets the National Electrical 
Code for service. 

14. The other research equipment consists of 

a. Argon glove box and associated equipment and systems. The argon glove 
box includes a stainless steel box with antechamber, a view window on each 
side, four glove port holes with rubber gloves, and port caven. One of the 
argon glove box windows is made of polycarbonate polymer (Thffak Plastic 
manufactured by Rohm and Haas Co.) with an NFPA lIammability rating of 
1. The other windows are made of a le1f-extinguishing acrylic resin (SE-3 
manufactured by Rohm and Haas Co.). 

b. Air glove box and associated equipment and systems. The air glove box 
includes an aluminum box with an antechamber connecting the air glove box to 
the argon box, view windows with four rubber glove ports, one bag out port, and 
port caven. The windows for the air glove box are made of polycarbonate resin 
(Lexan Resin manufactured by General Electric) and has an NFPA lIammability 
rating of 1. 

e. ICP glove box and associated equipment and systems. The ICP glove box 
includes an aluminum frame box with view windows with three rubber glove 
ports, one bag out port, and port caven. The ICP glove box windows are made 
of a polycarbonate polymer (Thffak Plastic manufactured by Rohm and Haas 
Co.) with a lIammability rating of 1. 

As indicated above, none of the glove boxes is constructed of materials that could serve as 
fuel for a fire. All three glove boxes are of metal construction. The windows are made of 
polycarbonate polymer, acrylic resin or polycaJbonate resin. In the event of a fire, one type 
is rated self-extinguishing and the other two are rated NFPA as 1 (slight), none of which is 
likely to bum. Each has installed Butyl rubber gloves that are designed especially for glove 
box service and are univenally used in the chemical and nuclear industries. The Butyl rubber 
gloves have a lIash point of 482°P. The argon glove box has installed a heat sensor fuse 
link as part of the fire protection alarm system. The fuse link is Underwriten Laboratory 
(UL) approved to melt at 136°P and activate the fire alarm system. Meyer Affidavit, October 
29, 1990, ,28. At all times, except when researc:hen are worlcing in the glove boxes, the 
port caven are bolted in place over the glove port q'lCning. The glove port caven for the 
argon glove box are made of molded phenolic resin, an insulator commonly used in the 
electrical/electronic industry that does not burn. The port caven for the air glove box and 
the ICP glove box are made of aluminum plate. 

15. The major miscellaneous items within the Alpha Laboratory consist of 

a. metal desk, 
b. office chair and lab stools, 
c. one vacuum pump, 
d. one radiological air filtering system with roots blower 
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e. health physics hand-held survey instruments and cart, 
f. fire extinguishers, 
g. two telephones, 
h. necessary laboratory and office supplies. 

16. The equipment in the Alpha Laboratory (each glove box, support equipment and 
plwnbinglventilation system components) has been selected, installed and tested to 
produce high-quality data with minimal experimental artifacts. 

17. All the major research equipment in the Alpha Laboratory (argon glove box, with 
Ni and Dri train units, air glove box, ICP system, data acquisition instruments, oven) and 
their instrument tech manuals were transferred to the licensee by Rockwell International. 
Upon receipt of this equipment and their instrument tech manuals, the licensee completed 
an inventory check of all items. Each piece of research equipment was inspected and 
approved for use by the licensee's staff prior to installation. Each piece of equipment was 
verified operable by the licensee's staff in aceordance with general standard operating 
practices, manufacturer's technical and operational specifications, system performance 
criteria developed for conducting the research and the Facility and Maintenance mUMP
s procedures (TAMs61 80 through 91). 

18. All of the operational controls, electrical, electronic, and mechanical components 
for each piece of research equipment in the Alpha Laboratory ("mcluding the argon glove 
box and support equipment) have been inspected, installed, calibrated, and operationally 
tested to perform within the TAMs and good research practiees. All safety actuated trips 
and associated response equipment have been operationally tested to perform within the 
TAMs and standard operational practices. 

19. In the Alpha Laboratory, ftmctional tests and operational limits are recorded by 
operation and research equipment. Prior to the fint authorization of the mUMP
s research, all research equipment and laboratory readiness tasks were completed 
and certified by a member of the mUMP-S oversight commiuee. The final review, 
acceptance and approval of these tasks was performed by the principal investigator and 
the Associate Facility Director. 

Storage and Transport of Actinides 

Since the actinide materials will be stored in MURR locations other than the Alpha 
Laboratory, the analysis of the maximum credible fire must take those storage locations, 
and the transport to and from those locations, into consideration. licensee has considered 
the storage and transport requirements associated with the project. Many of these details 
were discussed by Chester B. Edwards Jr., MURR Facilities Manager, in licensee's Exhibit 
4, "Regarding the Adequacy of Alpha Laboratory Equipment, Fire Related Features in the 
Alpha Laboratory and General Basement Area, and the Storage and Transfer of Actinide and 
Archived Materials," November 13, 1990. 

The following is taken from licensee's Exhibit 4: 

The Actinides Are Stored Inside Special Transport and Storage COnJainers. 

39. The actinides were shipped from the supplier (Rockwell International for the 
uranium, plutoniwn, and neptunium, and the Department of Energy's (DOE's) Oak Ridge 
Laboratory for the americium) in approved Department of Transportation (DOT) shipping 

61 A -rAM" is • llandard operating procedure ror IRUMP-S Actinide M.easurements. 
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containen. Mter receipt, the actinide materials were promptly stored in these c:ontainen 
in the Reactor Fuel Vault. The receipt of the material was controlled by the Special 
Nuclear Material (SNM) Custodian, who was guided by TAM-20, "Receipt of Actinides," 
and Health Physics Standard Operating Procedure HP-SOP-3, "Receiving and Opening 
Paclcages of Radioactive Material." 

40. The actinides were subsequently moved to the argon glove box in the Alpha 
Laboratory in the original shipping containen by the SNM Custodian under the direction 
of procedure TAM-21, "Transfer of Actinides." (Only me actinide material was 
transferred to the Alpha Laboratory at a time.) The actinide shipping c:ontainer was placed 
in the argon glove box in accordance with TAM-12, "Glove Box Transfen." In the glove 
box the materials were removed from the original shipping c:ontainen. The material is 
then separated for use in experiments and the bullc inventory is placed in a series of four 
specialized c:ontainen in accordance with TAM-22, "Actinide Sample Subdivision and 
Storage" (each housed inside the other). As is described below, the actinides are stored 
in the Reactor Fuel Vault and transferred between the Alpha Laboratory and the fuel 
vault inside the' series of four specialized containen. 

41. After the actinides are used in the 1RUMP-S experiments, the material is placed in 
two specialized containen (me housed inside the other) and placed in the "lead storage 
box." The transfer and storage of these archived materials are also discussed below. The 
actinides are stored and transferred in a controlled configuratioo that minimizes the risk 
of fire. 

The Storage of Actinides in the Reactor Fuel Vault 

42. All actinide materials are stored inside the Reactor Fuel Vault. The fuel vault is 
housed inside the Reactor Containment Building. The fuel vault is a specially constructed 
(combination of thiclc: concrete walls and heavy steel plates) room with a single door and 
is secured by an appropriate lock. 

43. The entry into the fuel vault is controlled in accordance with NRC-approved security 
procedures. 

44. The accountability of special nuclear materials (SNM) is the responsibility of the 
SNM Custodian. The SNM Custodian receives and accepts 1RUMP-S radioactive 
materials in accordance with TAM-20. The SNM Custodian completes a monthly 
physical inventory of SNM materials as required by TAM-23, "Inventory Control of 
Actinides." All transfen into and out of the fuel vault are recorded by the SNM 
Custodian in the 1RUMP-S Radioactive Materials log as required by TAM-21, "Transfer 
of Actinides." 

Descriptio1l of the Storage ColllaWr.r 

45. A series of four (4) specialized containen (each housed inside the other) are used to 
encapsulate the actinide materials, while stored in the reactor fuel vault and while being 
transferred between the argon glove box in the Alpha Laboratory and the fuel vaulL 

46. The inner storage transfer c:ontainer is a 20-ml scintillation vial, with a threaded 
cap. The vial is made of glass and the cap of hard molded plastic with a soft seal liner. 

47. The .econd c:ontainer is a 11J2-in.-O.D. x 13Js-in. x 2 1J2-in.-long stainless steel 
tube with a 1116-in •• tainless steel bottan welded on me end and an "0" ring modified 
male "Swagelok" compression fining at the other. The female compression fitting cap is 
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threaded over the "0" ring section and securely tightened. Each container was tested to 
50 psig with no leaks. 

48. The third container is a 4.500-in.·O.D. x 4.026-in.·I.D. x 100in..long aluminum 
container. A 1/4·in .• thick aluminum bottom is welded on one end and a double "0" 
ring flange is inserted and bolted in place at the other end. A 30-in. Hg vacuum to 30-
psig pressure gauge is mounted on the flange as is an argon fill valve. Each aluminum 
container is pressure tested to 50 psig with no leaksge. The aluminum container will 
hold up to four of the stainless steel containen. 

49. The transport container used for movement and storage of the materials outside the 
glove box is a five (5) gallon Department of Transportation (D01) approved container 
with a lid that is filled with packing material to tightly secure the aluminum container. 

50. Each of the different materials used in the 1RUMP-S experiments (uranium, 
plutonium, neptunium, and americium) is contained in a separate aluminum container 
with a pressure gauge. Each of the types of materials is transported to and from the 
Alpha Laboratory separately. Only one type of actinide material is transferred to and 
from the Alpha Laboratory at a time. There may be one or more stainless steel containen 
(container 2 above) with scintillation vials (the fint container) subdividing particular 
materials inside the aluminum and DOT transfer containen. 

Tran.rportation olthe Materials to the Argon Glove Box in the Alpha Laboratory 

51. For transport from the Alpha Laboratory or the fuel vault, or vice vena, the 
material is encapsulated - within the DOT·approved container - into the four successive 
devices <114648, above, modified by , 50, explaining the possibility of more than one 
scintillation container), each inside the other. The following steps outline the flow path 
to encapsulate the material in the argon glove box as per TAM·22 before transfer to the 
vault as per TAM·21. This series of steps is revened to transfer material from the fuel 
vault and is governed by the same series of procedures. All handling of each actinide 
material iuelf is only performed in the argon glove box. 

52. Each piece of actinide material is either placed in total (or subdivided into parts) 
into one or more 20·rnl scintillation vials with screw.top lid and securely tightened. The 
material is now inside a purified, high.quality argon atmosphere. 

53. The 20·rnl vial is then placed into the stainless "0" ring sealed container and 
securely tightened. h too contains a purified, high-quality argon atmosphere. 

54. Up to four (4) stainless steel containen may be placed in the 3rd "0" ring flanged 
aluminum container. The lid is bolted and tightened in place. A hand pump is connected 
to the argon valve on the container, and the container is pressurized to greater than 2S 
psig. The valve is closed and pump removed. The double encapsUlated actinide material 
is now housed in a third pressurized container of high-purity argon. The overpressure is 
monitored until the pressure is verified stable. 

5S. The aluminum container with the actinide material is then transferred from the 
argon glove box to the air glove box as per TAM·12. 

56. The aluminum container with the actinide material is then transferred out of the air 
glove box by the "bag out" procedure TAM·14 "Bagging Material In and Out of a Glove 
Box." Bag out rm) is a procedure for transferring items between the air glove box and 
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the Alpha LaboratOl)'. This procedure allows items to be transferred without opening 
the glove box. 

sr. The bagged.oot container is wrapped in a second piece of plastic and then placed 
with sufficient paclcing in the 5·gallon DOT transport container and the lid is secured by 
a clamp canpressioo seal ring. 

58. The DOT transport container is then moved to the fuel vault as required by TAM-
21. While the materials are in transit and during their storage in the reactor fuel vault, 
the materials are contained in three separate containers each with its own high-purity 
argon blankeL These containen (which are stacked inside of each other) remain in the 
DOT uansport CClIItainer •. 

59. The SNM custodian canpletes the 1RUMP-S material transfer forms, and logs all 
material movement in the 1RUMP-S radioactive material log book. The SNM custodian 
conducts at least moothly an invcntOl)' of all actinide materials as per TAM-23. The 
SNM custodian reads and records the pressure readings 00 each storage CClIItainer. The 
Reactor Manager and the Principle Investigator and/or his staff are verbally notified of 
any discrepancies. A written report, including any discrepancies, is submitted to the 
Reactor Manager. 

ro. Removal of the materials to the argon glove box merely reverses these steps. A 
DOT transfer container is placed in the Alpha Laboratory. The outer plastic bag is 
removed from the aluminum container. Then, the container, inside one plastic bag, is 
placed into the air glove box by the bag-in technique described in TAM-14. The plastic 
wrapping and bagging material are removed inside the air glove box. The aluminum 
container is then passed into the connecting antechamber and to the argon glove box as 
per TAM-12. The successioo of the aluminum container, stainless steel containen, and 
then scintillation vial(s) are opened when they are under the high-purity argon blanket 
inside the argon glove box. The experimenten may then gain access to the materials. 

Storage of ArChiVM Materials 

61. Once the actinide materials have been utilized in the 1RUMP-S experiments, they 
are considered "archived material." These materials and other laboratory equipment 
which come in contact with the materials during the 1RUMP-S experiments (such as 
the tantalum tubes) are stored in two successive "archived storage containen" inside the 
"archived storage vaulL .. 

62. The archived storage vault CClIIsists of a lead-shielded drawer that is housed in a 
carbon steel, lined and reinforced, 12-in.-thick concrete cavity recessed in the east wall 
of area Ill, adjacent to the Alpha LaboratOl)', Room lIlA. The cavity is 55 in. deep 
and extends approximately 5 in. beyond the race or the archived storage vault when the 
drawer is fully inserted. There are alignment rollers that guide the movement of the 
drawer and built-in mechanical stops that prevent the drawer from being inadvertently 
withdrawn out of the recessed cavity. 

63. The recessed storage cavity is surrounded by earth on all sides except the west face. 
A minimum of 14 ft of earth is between the top of the storage cavity and the 8-in. grade 
level concrete 800r. 

64. The drawer is a carbon steel welded box mounted on casten with a storage capacity 
of lOin. X lOin. X 47 in. for a total volume of 4700 in. 3 (2.72 ft3). The moveable archived 
storage vault outer race is covered with lead shielding 2 in. thick on the exterior surfaces 
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of the box. The drawer box is centered on the lead face which extends approximately 4 
in. beyond all sides. Additional lead can be added inside the drawer as nceded. 

65. The archived storage vault is secured in position with an anchored padloclced chain 
with the keys under the control of the Manager of Health Physics. The SNM Custodian 
places a -security seal on the locked drawer for material controls. 

The Archived Storage Container 

66. The archive sample storage container consists of two separate containers one housed 
inside of the other. 

TralUportation of the Archived Containers and the Actinide Salls and Materials 
Contained Therein 

69. For transport from the Alpha Laboratory and the archived storage vault or vice 
vena, the archived samples are encapsulated into two successive devices, one inside the 
other. The following steps outline the flow path to transfer material from the argon glove 
box to the archived storage vaulL This series of steps is a reverse to transfer archived 
samples from the archived storage vault to the argon glove box. 

(Paragraphs 70-78 contains a detailed discussion of procedures for the purposes 
mentioned in ,69, including procedures for securing and inventorying archived 
samples. These paragraphs are omitted.) 

In light of all the features discussed above, I find that there are no credible 
accidents that place the actinide materials in transit or in storage at risk of fire 
or explosion. 

Emergency ReJPOIUe 

The maximum credible fire will in part be determined by the effectiveness of the 
emergency response. This includes the actions taken immediately by the scientific staff 
working in the Alpha Laboratory, Reactor Operations personnel who routinely inspect the 
Alpha Laboratory, and the Columbia Fire Dcparunent that provides coordinated emergency 
response and fire-fighting services at the MURR. Emergency response has been thoroughly 
discussed in the Meyer Affidavit, -Regarding Emergency Planning," October 29, 1990. 

The following is taken from the Meyer Affidavit: 

1:1. The Alpha Laboratory is also equipped with a number of features to fight a small 
fire and to report the existence of a fire to the control room and thus initiate the MURR 
Facility Emergency Response PIan. The Alpha Laboratory has installed two (2) five
pound halon fire extinguishers (Cor use on electrical equipment fires), one just inside 
the Laboratory entry door and one on the nonh wall. There is also one dry chemical 
extinguisher inside the Alpha Laboratory and one just outside the Laboratory • 

• • • 
30. Four (4) five-pound CO2 fire extinguishers and one (1) dry chemical extinguisher 
are located in the basement area where the Alpha Laboratory is housed. The University 
Fire Inspector tours the facility at least once every six months and weighs and checks the 

61 Pangnphs 67 and 68, which descnl!c the dimensions and pressure specifications of the an:hive umple storage 
c:atUincrs, are omitted. 
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status of every fire extinguisher, including those in the Alpha Laboratory, and applies an 
inspection date tag. Every five yean, all fire extinguishen undergo hydro and operation 
testl by an independent testing laboratory. Testl of all fire extinguishers were completed 
in October 1990. Reporu are received by the Facilities Manager if any discrepancies are 
found with the fire extinguishers. The MURR safety inspector conducts monthly tours 
or the facility to identify safety.related items. Fire extinguishers are checlced for proper 
location and to verify when the last fire inspection checlcs were made. 

31. A dry (/loodable) fire main system with fire hose connection box/valve fittings is 
located throughout the MURR facility. The dry fire main system is connected to three 
(3) separate Siamese fire truclc pumper hose connections located on the outside of the 
Facility, one on each of the north, south, and west sides of the MURR building. Fire 
fighters attach hoses to the pumper hose connections to supply the water needed to fight 
an incident within the Facility. All of the valves and Siamese connection points have 
been checlced and verified to be compatible with the equipment carried by the CFD 
[Columbia Fire Department]. Two (2) dry fire hose box connection valves are located in 
the basement area within 65 and 80 feet of the Alpha Laboratory. This system allows 
fire fighters to fight a fire within the facility, and specifically in the Alpha Laboratory 
area without having to string hoses through fire doors. As a result of recent discussions 
with CFD, MURR staff is considering enhancing the system by placing hoses in each 
box and installing an additional dry fire box at the grade level landing. 

32. The CFD was contacted about the installation of the Alpha Laboratory. The Fire 
Manhal and associated CFD officials toured the Alpha Laboratory and concluded that the 
safeguards and precautions incorporated into the design of the lab seemed to be adequate 
from a fire safety point of view. 

P/a1l1ling for an Emergency 

The following is taken from Meyer Affidavit, "Regarding Emergency Planning": 

44. As discussed above (1128·29 in my Affidavit • • .), abnormal smoke conditions in 
the Alpha Laboratory or abnormal heat, argon, or oxygen conditions in its argon glove 
box would result in alarms in the reactor control room at MURR (which is staffed 24 
houn/day, every day of the year by NRC·licensed reactor operators). Thus, if a condition 
that might be a precursor to an emergency situation were to occur, the licensed operators 
in the Reactor Control Room would be immediately alerted. 

45. The emergency situation for this scenario is assumed to be a fire in the Alpha 
Laboratory occurring at night or a weekend when only Control Room staff are present; 
at any other time, the full emergency response team is available at the Facility. The 
fire alarm would sound in the Reactor Control Room and a licensed operator would be 
dispatched to the- vicinity of the Alpha Laboratory to determine the extent and specific 
location of the fire, to ascertain if any persons in the area are injUred or require evacuation, 
and to verify that the fire doors to the basement are closed. At the same time, the 
Control Room operator would determine if any radioactive releases were ocQlrring via 
the facility staclc exhausL Another operator would contact the CFD, which would arrive 
in less than 10 minutes (based on three emergency drills with the CFD where the troclcs 
were dispatched without sirens for reasons of traffic safety and arrived in approximately 
10 minutes each time). 

46. The shift supervisor (the most experienced NRC·licensed senior reactor operator 
on shift) would assume Emergency Director responsibilities, which include identifying 
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and classifying the emergency. Additional MURR response members woold be called 
in: health physicisU and technicians, engineering staff, University Police to secure the 
research park area from access by the public, MU health physicisu alened as backup to 
MURR', health physicist, MU News Bureau to assist with public information releases 
and others as the Emergency Director deems necessary. 

47. Depending on the severity of the fire and related circumstances, the Emergency 
Director may require the reactor to be shut down in order to cmcentrate the emergency 
response efforts on the Alpha LaboratoJy emergency. Electrical power to the Alpha 
Laboratory equipment may also be secured. Similarly, the ventilation system coold be 
secured to reduce air flow to the fire. 

48. When sufficient assessment information becomes available, the Emergency Director 
would classify the emergency, and notifications would be made to the NRC, State 
Emergency Management Agency, and American Nuclear Insurers. 

49. When the CFD arrived, they would be met by the Emergency Director or one of the 
licensed control roan operators who would be in contact with the Emergency Director 
by portable radio. This contact person woold provide the CFD Incident Commander 
with facility layout drawings and provide him with specific location of fire. particular 
hazards (chemical and/or radiological), and determinations of any 1cnown injuries or 
unaccountable persons.' 

SO. The CFD Incident Canmander with advice from the MURR Emergency Director 
would dispatch fire fighters to the location of the fire. The fire fighters would be esconed 
by MURR staff personnel (health physics or reactor operator) to determine radiological 
risk as the fire area is approached. Each fire fighter and MURR personnel would be 
equipped with emergency self-contained breathing apparatus (SCBA) and fire gear for 
protection from fire and smoke. The fire fighters would charge water to the dry fire main 
and utilize facility fire fighting systems, if needed, in order to keep fire doors to the 
basement area closed, except for access. 

2. Acceptance of ElYlluations of the Evidence by the Licensee's Experts 

I have found to be persuasive consultant evaluations submitted by Daniell. 
Osetek and Roben G. Purington, as well as the conclusions of J. Stephen Morris. 

a. Osetek: Storage, Transport, and Experimentation 

Mr. Osetek reviewed in detail the materials and procedures used to handle the 
actinides during storage, transport, and experimentation. He concluded that the 
risk of fire during storage is "far below that of other routine hazards accepted 
by the general public in their daily activities."63 He concluded that the risk of 
serious accident during transfer is "also very loW" and less than the risk of 
handling the materials in the Alpha Laboratory.M 

63 Affidavit of I. Steven Morris Responding 10 Question n. March 25, 1991 (Moms Affidavit) It 32,,10. 
M,d. It 32, 33",11, 13. 
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Mr. Osetek divides the risk of fire while handling the materials into two 
phases: (1) separating the bulk materials into smaller experimental quantities 
(separation), and (2) conducting experiments (experimentation).6S In his view, 
the risk of accident during separation is less than during experimentation, 
because the physical form of the materials is more benign and the operations are 
primarily done with hand tools and are low energy (not requiring mechanical or 
electrical assistance or high temperature).66 

The material that has been separated and will not be used in an experiment 
will be stored in a seated steel container in the Alpha Laboratory. Very little 
combustible material is permitted to be in the vicinity of the stored actinide 
material.67 

During experimentation, a maximum of 0.3 gram of actinide would be used 
in the high-temperature process conducted in the argon glove bOX/i8 Mr. Osetek 
reaches the following key findings, which I find persuasive: 

19. I have reviewed the experimental design and penonally inspected the Alpha Laboratory, 
the glove boxes, and the ventilation system used to control effluents from the mUMP
s experiments. It is my opinion that the apparatus is well designed and cmstructed and 
includes all the features expected for a system of this type and purpose and lome added 
features beyond !he minimal requirements (e.g., four banks of HEPA filten, 1hree69 in-place 
tested. in the glove box exhaust lines). I have reviewed the procedures used to conduct the 
experimen1S and I find !hes.e suitable and I find no cause for concern over the safety of the 
project. 

20. Therefore, it is my judgment that the 'IRUMP-S project has not only complied with the 
safety requirements appropriate to an operation of this type, but it has exceeded the usual 
requirements by adding safely features and controlled procedures usually reserved for much 
more hazardous operations.70 

b. Purington: Fire Loading 

Mr. Robert O. Purington's testimony on the fire loading of the Alpha 
Laboratory and its surroundings is highly persuasive and is discussed extensively 
above, at pp. 51-53. 

6S 14. .t 33, , 13. 
66 /4. at 33. 
67 /4.,,16. 
AId. 
69 Since Mr. OseIeIc'. initial testimony, Licensee has offered to install .n .dditional DOP \eIted·in·placc HEPA 

filter. Pwsuant to this offer, I onIered lII.t !he inatallation take place, IS it hu. Letter or 1u1y 3, 1991, from 
Licensee to NRC Region m. Note lII.t this n:preacn!S an .dditional margin or .. rely beyond that which Mr. Osetdt 
would have .ccepted. 
70 Mmris Affidavit .t 34. Mr. 0seIeIc also cIiscuues lIIe probability and c:msequencea or an .ccident. His opinion 

on this IUbject Is helpful and .upportive or my conclusions in this area, but I find !he testimony or olllers on this 
IUbject to be mOl'O compelling. 
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To test the correctness of Mr. Purington's conclusions concerning the fire 
loading of the Alpha Laboratory, I asked for the comments of Staff and 
Intervenors' witnesses (Mr. Amarendranath Datta and Mr. Donald W. Wallace). 
Although they do not completely agree with Mr. Purington concerning the risk 
of fire without a sprinkler system, they do agree that the risk of a serious fire 
with a sprinkler system, which has been installed. is not probable; and I conclude 
that such a serious fire is not credible.7l 

c. Conclusions 

For all the reasons I have discussed, and after careful consideration of the 
entire record, I conclude that the many pbysical and procedural precautions in 
the Alpha Laboratory and the addition of a sprinkler system prevent a maximum 
credible fire that could begin in the Alpha Laboratory from involving the wooden 
frame of the Alpha Laboratory before MURR personnel or CFD personnel would 
respond effectively and extinguish the fire. 

D. Dispersion of Materials (Release Fractions) 

1. High Entrainment Rates Are Physically Possible 

The question of how much plutonium or americium could be released from 
the Alpha Laboratory involves determining the maximum credible fire event and 
then determining, from scientific literature, how much powdered plutonium or 
americium may be expected to be (1) entrained, and (2) released. It is important 
that the maximum fire event that may reasonably be anticipated be established 
thoughtfully and carefully and with an eye to the protection of human life and 
safety and the environment. I have called this maximum fire event, which I have 
discussed above. a maximum credible fire. 

The experimental literature has established that, in precisely the right config
uration of fire, over 40% of the experimental powdered material may become 
entrained (and available for air transport to some location where a human being 
might be affected). This is a reason for conservatively estimating the maximum 
credible fire. 

At the suggestion of the parties, I have reviewed L.C. Schwendiman, J. 
Mishima. and C.A. Radasb, "The Amount and Cbaracteristics of Plutonium 
Made Airborne Under Thermal Stress," BNWL-SA-1735, Pacific Northwest 
Laboratory, Battelle Memorial Institute, Richland, Washington, 1968. Based on 

71S,. Affidavit of Arrwendranath nana. May 9. 1991 (anached to NRC Staff Respoosc oC May 17). at 4. ,5 
(scenario of fire beginning in lab penetrating fire barrier would net be credible); ICC also Response oC Donald W. 
Wallace to Questions of Presiding OCficer, May 28. 1991 (anached to Intctvenon' Respauc), 113,12 (a major 
fire originating in the Alpha Labontory is not probable). 
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that review. I have decided to adopt the following findings.71 suggested by the 
Intervenors. modified as indicated: 

Mishima and Schwcndiman, in a paper entitled "The Amount and OIaracteristics of 
Plutonium Made Aitborne Under Thermal Stress" (cited in the Intervenon' October sub
mission), placed small quantities of uranium dioxide (used as a less dangerous simulant for 
plutonium) on small quantities of ordinary combustible materials such as Kleenex, cheese
cloth. and cardboard, and ignited them. [Entrainmenu] ••• of up to 55% were observed 
in flames lasting from one to a few minutes. For example, in a 3.7-minute flame involving 
10 grams of Kleenex and a fraction of a gram of uranium oxide, 40% of the uranium was 
entrained; in a 6-minute flame involving 0.24 gram of uranium oxide on the same amount 
of tissue paper produced a 55% entrainmenL The figures for 10 grams of cheesecloth and 
varying amounU from 0.12 to 3.6 grams of uranium oxide are similar: [Entrainmenu] ••• , 
of 35%, 44%, 37% and 10% from the oxide. When uranium oxide was placed on 10 grams 
of corrugated cardboard, [entrainments] • •• of the oxide ranged from 24% to 12% to 
8.3% to 20%. When wastes were combined (5 grams cheesecloth + 3 grams tissue paper 
in a polyethylene bag sealed in a small corrugated cardboard box with masking tape), the 
[entrainment] release. of the oxide was 125% and 17.6% in flames of duration of 4 and 6 
minutes respectively. 

Mishima and Schwendiman concluded that releases under such circunlStances are such 
"that to a fint approximation half of the active material may be considered to be entrained. 
A conservative position would be to assume that all such material would be airborne." 

(It should be remembered that when transuranic metals are burned, they produce fine 
particulate oxide. In a major building fire, releases would occur from both the oxide driven 
off as the metal bums and the subsequent entrainment by the building fire of the oxide that 
remains behind.) 

It is clear from the literature that for a situation in which the plutonium or americium is not 
merely being overheated without any external fire under relatively quiescent circumstances, 
but rather is involved in a fire involving combustible or flammable materials burning, not 
for 4 minutes, but for an hour or several houn, as would be the situation in the real world 
in a normal building fire involving the MURR basement where the Alpha Laboratory and 
archived actinide storage are located, releases of many tens of percent must be assumed. 

One way of summarizing this view of the literature was suggested by James 
C. Warf. Attachment A to the "Declaration of the TRUMP-S Review Panel." 
Intervenors' Exhibit 20. December 24. 1990. I adopt that view. somewhat 
modified, as follows: 

No one really 1cnows what actual entrainment or release fractions would be experienced 
in a fire. The discordant data available indicate that entrainment would be of the order of 
1<r' to 2S or 40%, depending strongly on circumstances such as presence or absence of 
combustibles, nature of combustibles, air velocity, and other facton. 

In addition to adopting these findings. suggested by the Intervenors. I am 
adopting as my findings the following summary of empirical research found in 

71 Dcc:luaticn of Trump'S Review Panel. Intervenots' Exit. 20. Dcc:cmber 24. 1990. at 17. 
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Mishima and Schwendiman, at 4-6, which displays a variety of possible rates of 
entrainment that depend on the particular geometry of a fire: 

Type or Release 
Oxidation of small rods 
Air through cooled oxide 

mass, with rapping 
Large ignited ingots 
Plutonium oxalate powder 
Nitrate solutions & dioxide 

powder (burning mass 
positioned on a grate) 

Fine uranium dioxide powder 
(mixed with flammable materials) 

Air Flow 
(cmlsec) 
up to 50 

525 
100 

50 and 100 

100 

Fraction Released 
(%) 

5 x 10-5 

0.03 
0.05 
0.9 

1.0 to 8.0 

10.0 to 40.0 

2. The Intervenors' Dispersion Model (Licensee's Comments) 

The Intervenors' proposed model relating to the potential dispersion of 
actinide in an accident is presented in its most sophisticated form in Intervenors' 
Exhibit 20, Declaration of mUMP-S Review Panel, December 24, 1990. Both 
the Intervenors and the Licensee agree that the limiting case occurs with the 
handling of americium.73 

a. The Intervenors' Model 

The Intervenors used two models, one for 100 meters and beyond and one 
for within 100 meters. fur beyond 100 meters, the Intervenors used Regulatory 
Guide 1.145 checked against ANSI/ANS-15.7, the American National Standards 
Institute/American Nuclear Society standard for site evaluation for research 
reactor facilities." They used standard NRC meteorology, including 1-m/sec 
windspeed." They used the "standard" NRC XIQ (the dilution Jactor76) of 
8.65 x 10-3 sec/m3 at 100 meters, taken from Regulatory Guide 1.145.77 They 
argue that this is conservative, particularly compared to Regulatory Guide 1.4.78 

731n!em:nolS' Exh. 20, Dec:lmtion or TRUMP·S Review Panel, December 24, 1990, It 24, ,92; UCa\SCC'. 
Elh. 16, Affidavit or Dr. Susan M. Langhorst Responding to Portions or 1ntcrvcnors' Rebuttal, Jarwary 28. 1991, 
at 16-17, ,24 ... 
74 IntervenolS' Elh. 20. Dec:lantion orTRUMP·S Review Panel, December 24. 1990. It 20. '74. 
"Id. 
76 St. John R. LaMarsh, IlIlrOduclion to Nudtal' Enginttring. Addison·Wesley Publishing Co. (1975) It 511, 

ror the commonly ICcepted definition or this basic tenn. 

77Intervenors' Elh. 20. Dec:lantion orTRUMP·S Review Pinel. December 24.1990. It 20. ,76. 
781d. It 2G.21. ,77. 
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They claim to have corrected their model for building wake effects and plume 
meander, as required by Regulatory Guide 1.145. Since one of the inputs for 
the model is the volume of the basement of MURR, they estimated 1500 m3, 

which understates releases (because it reduces the concentration of entrained 
actinides), compared to the relevant volume of 1400 m3• 

For distances of less than 100 meters, the Intervenors say they used the 
Halitsky model (Halitsky, J., "Gas Diffusion Near Buildings," ASHRAE Trans. 
69(1855):464-85 (1963). 

The Intervenors state that the XIQ values and windspeed factors are com
parable to those used by the Licensee, but they did not describe their initial 
presentation of their model clearly enough for this to become apparent. They 
corrected this by presenting new figures that model the concentration of curies 
per cubic meter of air at various distances, with different release fractions mod
eled as separate, parallel lines. On these figures, higher release fractions result 
in higher concentrations for the same distance. I present Figure 2 from Inter
venors' Exhibit 20 for the purpose of providing a characteristic example of the 
Intervenors' model. It is labeled as Figure 1 in this Memorandum. 

The Intervenors claim that their model demonstrates that "for most of the 
variations considered, concentrations of americium or plutonium in unrestricted 
areas would exceed permissible levels by a substantial amount This is true in 
all cases examined for americium. ''79 The Intervenors also claim that their model 
demonstrates the unsuitability of the site, using as a standard the ANSI/ANS 
standard for research reactor site evaluation.so 

The Intervenors make the following general statement about safety analyses: 

Safety analyses are supposed to be conservative--i.e., they are to provide high confidence that 
me has bounded the potential accident impacts, given the fact that much about accidents is by 
definition unpredictable. NUREG-114d1t ••• repeatedly stated its mandate was to perfonn 
• "realistic" analysis, as opposed to conservative [footnote omitted], citing a Commission 
policy directive to that effect for preparing emergency planning regulatims. • • • In this 
regard, NUREG-1140 s\rove to be "realistic by using some conservative assumptims and 
lome nm-cmservative ones" • • • • It used "representative" release fractions, as we have 
seen, i.e., the average of low figures from mild thermal Itresses and higher figures from 
experiments more indicative of severe fires. • •• [Flor inhalation, NUREG-1140 merely 
assJII1Ied a maximum inlercept fraction of 1~ rather than calculating dispersion. The 
CRAC-2 code was used to calculate external doses, but internal exposures were done by 
this rule of thumb, rather than standard dispersion models. The source cited for this rule of 
thumb is a somewhat tongue-in-cheek article by Brodsky asking whether "1~ is a 'Magic 
Number' in Health Physics?" • • • • To the extent one can extrapolate from Brodsky's 

"1tl. .t 23, , 89. 
101tl. at 24, • 91. 
IIU.S. Nuclear Rcgulatoty Canmission, NUREO-1140, "A Regulatory Analysis on Emergency Preparedness 

for Jilcl Cycle and Other Radioactive Material Licensees: Final Report" (1988). 
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tables and figures, the intercept fradioo he proposes at 100 meten is about S x 10-6, five 
times higher than that assumed in NUREG·l140.12 
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12 Declantian of'IRUMP.S Review Panel. December 24. 1990. at 24-25. '94. 
Ilnus is a reproduction of FJ.gUre 2 of Intcrvcnon' Exh. 20. Declantian of the 'IRUMP-S Review Panel. 

December 24. 1990. Note that the computer dill nm for this figure CIl\ be found in Tlble 2 of the ume 
documcnl. 
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b. The licensee's Comments 

The Licensee responded in detail to the Intervenors' model.84 The Licensee 
argues that the Intervenors used: (1) incredible release fractions, and (2) 
incorrectly determined "limits" in support of their claims.S5 The Licensee 
also separately defines ''release fraction" and "entrainment fraction," a purely 
semantic but useful distinction. A release fraction is "that portion of materials in 
inventory likely to be dispersed in a severe accident" NUREG-0767, "Criteria 
for Selection of Fuel Cycle and Major Materials Licenses Needing Radiological 
Contingency Plans" (March 1981) at 5. By contrast, an entrainment fraction is 
that portion of the inventory that is initially separated/rom the source, some of 
which does not travel far enough to affect the public because of fallout, plating, 
and filtration.16 

(1) MODELING INACCURACIES 

Dr. Langhorst states that the Regulatory Guide 1.145 model used by the 
Intervenors was used to assess nuclear power plant accidents in 1982. She 
states further that the NUREG-1140 model used by NRC for NUREG-1140 
is more sophisticated and credible to assess postulated accidents for materials 
licenses.17 She cites a portion of Regulatory Guide 1.145 that demonstrates that 
its model is intended for evaluating the potential radiological consequences of 
a loss-of-coolant accident in a nuclear power reactor.8B She also states that the 
NUREG-1140 model is different from its predecessors because it accounts for 
particulate releases, rather than limiting itself mostly to the gases that comprise 
the greatest component in loss of coolant accidents. Particulate releases, unlike 
gas releases, are subject to plume depletion for particulates, especially through 
gravitational settling.89 

The Licensee claims that the Intervenors' model inappropriately fails to 
account for transferring the radioactive material from the basement to outside 
the building, causing further dilution, filtration, or plateout as the material 
leaves.90 Furthermore, the Licensee states that the Intervenors are inconsistent in 

«Ucenscc', Exh. 16, Affidavit of Dr. Susan M. Langhorst Responding to Portions of IntervenotS' Rebuttal, 
Ianuuy 28, 1991. 
UId.lt2,H. 
16 Ucenscc', Exh. 17, Affidavit of Dr. I. Steven Morris Responding to Portions of Intervenors' Rebuttal (Moms 

Ill' Ianuuy 28, 1991, at 2" S. 
Langhorst 16 It S, ,S. 

181d. It 2·3, '6. 
19Langhorst 16, It 4-S, ,,9,10. 
90Id. It 13, , 21.c1. 
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considering a fire that reaches 2000°F but not providing for any plume buoyancy 
factor from such a hot fire.1I1 

Dr. Langhorst also claims that the use of the Halitsky model for evaluating 
releases within tOO meters is highly suspect because HaIitsky himself questioned 
the feasibility of making such calculations and the Intervenors did not state or 
substantiate their assumptions.92 

(2) IMPROPER USE OF SAFETY STANDARDS 

The Licensee states that the horizontal lines drawn by the Intervenors on their 
figures (see Figure t of this Memorandum for an example) do not represent 
the proper application of any standard used in assessing postulated accidental 
releases of plutonium and americium. The Licensee offers instead the figure 
reproduced as Figure 2 in this Memorandum. 

Dr.LanghorststatesUmt~ 

23. The reasons that Warf's, et al., five "limiu" are not appropriate (or the stated 
purpose or are incorrectly applied are the following: 

a. 10 CFR § 2O.106(a) defines the limits of airborne concentrations from efftuent 
releases to which the public may be cattinuously exposed in lDIrestricted areas during 
normal operations. [Footnote omitted.) As explained in Section F.l.g of the Licensee's 
Response, it does not apply to evaluation of releases during a hypotheticallevere accident. 

b. Similarly, 10 CFR § 2O.l05(b)(I) defines permissible radiation levels in an 
lDIrestricted area during normal operations, and does not apply to evaluation of radiation 
levels during a hypothetical severe accident. Moreover, although Warf, et aI., uy to use it 
for internal dose calrulations, it is really an external radiation leve1limit. External dose 
due to airborne plutonium or americium is insignificant in comparison to the associated 
internal dose. (NUREGICR-36S1, p. 61.) 

c. Presumably, Warf's, et al., reference to the "New 10 CFR § 20 Appendix B Table 
2 Limit" is intended to refer to the revised version of IUch Table that was proposed by the 
NRC in 1986 (51 Fed. Reg. 1092, January 9,1986) and adopted by the NRC in December 
1990. [IOOtnote omiued.) Since such revisions were not effective in April 1990 and 
licensees may defer implementation until January I, 1993, they have no relevance to this 
proceeding. In any event, just like §§ 20.105 and 20.106, Appendix B, Table 2 pertains to 
concentration in unrestricted areas during normal operations, not to evaluation of releases 
from a hypothetical severe accident. 

d. Warf's, et al., "Emergency Action Level Limit" is apparently based 00 an emer
gency action level from the Licensee's existing Emergency Plan which is used to indicate 
an unusual event and is only applicable at the site boundary. • • • Using the calculational 
method described in Attachment 1 to this affidavit and assumptions from '124, below, 

IIITd., ,21.c. 
921d. at 9-10.'16. 
93Td. at 14, '23. 
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the associated dose due 10 an exposure at this concentration "limit" would be 24 mrem. 
[footnote deleted] or 40 times less than the 1 rem where protective actions taken by the public 
may be warranted. Wad, et al., misapply this action level by Ihowing it as a concentration 
"limit" applicable at an distances. 

Co The "ANS1/ANS-IS.7 Urban Boundary Limit" is extracted from a document which, 
as indicated by its title ("American National Standards Research Resctor Site Evaluationj. 
addresses standards for a research reactor, not a materials license. Thus it has no relevance 
10 this proceeding. Moreover, it is also misapplied by Wad, et al. ANS1/ANS-lS.7 defines 
"wban boundary" (p. 1) as follows: 

(4) uman boundary. The uman boundary of a densely populated area or neigh
borhood containing population of such number or in IUch a location that a canplete 
rapid evacuation is difficult or cannot be accomplished within 2 houn using avail
able resources. 

The nearest residence 10 MURR is well beyond the nearest site boundary of 400 meters. 
ANS1/ANS-lS.7 goes on 10 define dose commitment limits (p. 3) in the case of research 
reactors as follows: 

3.1.2 Dose Commitments, Persons Within the Site Boundary. In the event of a 
DBA" the dose commitment for people within the site boundary Ihall not exceed 
S rems 10 the "whole body" • • • • 

3.1.4 Dose Commitments, Persons at or Beyond the Uman Boundary. The dose 
commitment associated with the DBA for persons at or beyond the uman boundary 
Ihall not exceed 0.5 rem 10 the "whole body" • • • • 

Again, Wad, et al., imply that this "limit" applies for an distances, when in fact the 
reference they cite Ipecifies a limit ten times higher for distances within the site boundary. 
And again, they give no explanation as 10 how they calculated a concentration from this 
"limit." 

3. The Licensee's Dispersion Model (Intervenors' Comments) 

The Licensee's proposed model, drawn from NUREG-1140, is presented 
as Figure 2, above. The figure presents two concentrntion curves. The first 
is calculated from an NRC worst-case dispersion model assuming no plume 
buoyancy, and the second is calculated from a DOT generic dispersion model 
assuming plume buoyancy, as given in NUREG-1140, Figure 1 (at 13).96 

a. The Licensee's Model 

The Licensee's assumptions, as set forth in Langhorst 16 at 16-17, '24, 
are: 

"DBA is • "design·basis IccidentN or an Iccidentlhat must be included wiIhin Ihe design (ar I reactor. 
96Langhont 16 It 13, ,21. 
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a. One gtam of americium-241 is assumed to be the amotmt of actinide material involved. 
(Licensee's Exhibit 2, , 19.) Americium-241 was used rather than plutonium because it is 
the limiting case. [Footnote deleted.] 

b. The specific aC1ivity of Am-241 is 3.43 Ci/g. (Licenscc's Exhibit 3. ,51.) 

c. The material is assumed to be uniformly released over one hour. (Licenscc's Exhibit 2, 
Attachment 3, , S.) 

d. Release fraction is 0.001. (rd .• ,2.) 

e. Two cases for the dispenion model at 100 meten and beyond are presented: stability 
class F, I-meter/sec windspecd, and no plume buoyancy (id., ,4): and stability class D, 
4.S-meter/sec windspeed, and plume buoyancy (Licensee's Exhibit I, ,22). 

f. Individual exposed is assumed to breathe the maximum concentration released for the 
one hour release time. (Licensee's Exhibit 2, Attachment 3,'5.) 

g. Breathing rate is 2.66 x 10-4 m3/sec. (rd., , 5.) 

The Licensee states that the class F, I-m/sec model, is what NRC considers 
to be the generic worst case, while class D. 4.5 m/sec, is the generic case 
considered by DOT to be adequate to assess protection of public health and 
safety for transportation accidents involving a plume buoyancy factor." The 
Licensee concludes that: 

Even under these generic analyses which do not take into accotmt site-specific facton. the 
F, 1-m/sec curve shows that concentrations are expeCted to be below the PAG [protective 
Action Guidelines) concentrations well within a site botmdary of 400 meten.98 

b. The Intervenors' Comments 

Although the Intervenors had no opportunity to comment on the Licensee's 
rebuttal filing, they did comment extensively on the modeling practices on 
which the Licensee relies. Their principal objection is that the Licensee's model 
assumes a 0.001 release fraction, while the 1RUMP-S Review Panel believes 
that releases of "many tens of percent" must be assumed.99 Consequently, they 
presented a variety of release-fraction assumptions in their models. (See Figure 
I, above, for an example.) 

The Intervenors also object to assuming that anything less than all the licensed 
materials could be involved in a fire, since "the actinides are stored in a lead
lined drawer inside aluminum vialS."l00 They insist that there is currently no 
place in the country that can take the archived materials, so that they may be 

"!d. It 17, ,24. 
9s1d. 
"Statement of TRUMP-S Review Panel, Dc=nber 24,1990, It IS-17, "S()'S9 (quote from, S9). 

100 ld. It 17, 1 60. 
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stored "for a long time at the University awaiting final disposition, long after 
1RUMP-S is over."101 

The Intervenors argue that a model should calculate releases in an accident 
based on ground-level releases with no filtration. They argue that the lack of 
filtration is ensured by the Licensee's procedure to shut the ventilation system 
down and close its dampers in the event of a fire. un In any event, they argue, 
the filters would soon be clogged by a fire.103 

The Intervenors also argue that the methodology of NUREG-1140 is flawed 
because it is a "realistic" rather than a "conservative" analysis.104 They state that 
NUREG-1140 merely assumed that, for inhalation, there would be a maximum 
intercept fraction of 10-6•105 

4. Conclusions About a Maximum Credible Event 

The Licensee and the Intervenors have actively contested the appropriate 
mathematical model to apply to the plutonium and americium that would be 
released in a maximum credible fire. Despite this active controversy, there is no 
model that is sufficiently reliable to bind me in my determination of whether 
the Licensee has demonstrated, by a preponderance of the evidence, that the 
licensed activities will be conducted with an adequate assurance of safetyYJ6 

In this instance, the regulatory context suggests that the Commission has 
confidence in the model used by the Staff in NUREG-1140, "A Regulatory 
Analysis on Emergency Preparedness for Fuel Cycle and Other Radioactive 
Material Licensees." Based on that model, the NRC adopted the requirements 
established in 10 C.P.R. §§ 30.32(i) and 70.22(i). Licensee's Exh. 2, Affidavit of 
Dr. Susan M. Langhorst Regarding NUREG-1140 and Intervenors' Dispersion 
Concentrations, November 13, 1990 (Langhorst 2) at 6, , 13. Also, in response 
to a comment by a member of the public that methods of calculating doses 
from releases should be published, the Commission stated, in the Statement of 
Considerations for those sections, that: 

The methods (that should be used to calculate doses] have been published in A Rtgula
tory AMlysis of EmLrgtncy Prtpartdntss for Futl Cyclt and Othtr Radioactivt Mattrial 
UCtnsts. NUREG-1140.107 

101ft!. at 18. ,61. 
1C12ft!. at 18-19. "63-64. 
103ft!. at 19. , 65. 
104ft!. at 24-25. '94. 
105 f t!. 

1000 See• ~., •• 10 c.F.R. §§70.22, 70.23. 70.31. 
107 S4 Fed. Reg. 14.0S8 (Apr. 7. 1989). 
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Let us be clear from the outset, however. The model suggested by the 
Commission is intended for use in setting a threshold related to emergency 
planning. That a licensee might need to have an emergency plan does not, of 
course. mean that it has exceeded regulatory requirements by creating the risk 
that requires planning. 

I infer from NUREG-1l40 that the Commission does not consider the 
amounts of plutonium and americium involved in this license to be inherently 
unsafe. Indeed, the NUREG strongly hints that the public would be safe without 
emergency planning but that it prefers to reassure the public of its safety under 
the circumstances. NUREG-1140 states, at 111-12: 

The conclusicn of this Regulatory Analysis is that accidents at fuel cycle and other 
radioactive material licensees pose a very small risk to the public. Serious accidents are 
infrequent and would generally involve relatively small radiaticn doses to few people located 
in small areas. 

This is not to say that radiation doses large enough to exceed guides for taking protective 
acticn cannot occur. It may be possible to have an accident at some licensed facilities which 
would cause offsite doses exceeding protective action guides. However, offsite radiation 
doses large enough to cause an acute fatality or even early injury from an airborne release 
are not considered plausible. 

For a licensee possessing 5 times the amount of material in Table 13, we conclude that 
protective actions in an urban area might save up to 0.00000002 lives per facility. Perhaps 
about 20 to 30 licensees have a possibility of such an accident or worse. For these facilities we 
recommend there should be notificaticn of local authorities. However, no special facilities, 
equipment, or other resources for respcnding are considered necessary. 

For a licensee with 50 times as much releasable material as in Table 13, we conclude that 
protective actions in a built-up area might save up to 0.()()()()()()4 lives per year per facility. 
There may be 2 or 3 licensees with a capability of an accident this severe. 

Given the Commission's use of this model, I would expect the Intervenors 
to have identified one or more serious flaws in the way the Licensee is handling 
its special nuclear materials in order to demonstrate substantial risks from its 
experiments. Despite their efforts in this direction, nothing the Intervenors have 
shown or said has led me to that conclusion. 

The Licensee has, for the most part, relied on the model used by the Staff 
in NUREG-1140, which became the basis for the emergency planning rule that 
became applicable to special nuclear materials applications after April 7, 1990. 
The Intervenors have attacked the use of the model, particularly with respect to 
the appropriate release fraction to use. 1011 

However, my decision about the maximum credible fire affects the predictions 
derived from the model. If, for example, the entire Alpha Laboratory could be 

1000The Intervcnon' citatiClts to standards governing ndiOictivity arc intended to apply to routine JC!eases during 
operations. They have failed to penuade me thlt any of the authorities they cited as limitations on JC!eases apply 
to such nre JC!eases as might occur from a major accident involving this experiment. 
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involved in a conflagration, with the laboratory reaching the flashover point so 
that everything in the room would catch fire, then it could be argued that a very 
high entrainment and release rate could be achieved. In that case, the americium 
or plutonium would be in the middle of a field of burning materials, much as if 
they were placed on tissue paper which was then burned. 

It also would be of concern if there were defective procedures for dividing 
the plutonium or americium prior to experimentation, or inadequate attention to 
how it is stored either before experimentation or afterward when it is archived. 
However, I am persuaded that the procedures are appropriate and that the 
materials are being stored in a vault in which fire is not a credible risk. 

After careful consideration of all the barriers in the laboratory, including 
physical barriers, procedures, and the capabilities of responding to a fire 
quickly, I have concluded that a major conflagration beginning within the Alpha 
Laboratory is not credible. I am joined in this judgment by experts who testified 
for all the parties, including Mr. Purington (Licensee), Dr. Datta (Staff), and 
Chief Wallace (Intervenors). The presence of a sprinkler system in the laboratory 
was important to both Dr. Datta and Chief Wallace. 

In the absence of a credible major fire, the Intervenors have not raised a 
serious question about the adequacy of the NUREG-1l40 assumption that the 
release fraction from plutonium and americium (to be used in TRUMP-S) would 
not credibly be expected to exceed 0.001 percent. 

Additionally, the many physical and procedural precautions in the Alpha 
Laboratory and the addition of a sprinkler system persuade me that a maximum 
credible fire that begins in the Alpha Laboratory would not involve the wooden 
frame of the Alpha Laboratory before MURR personnel or CFD personnel would 
respond effectively and extinguish the fire.109 I therefore conclude that fire would 
not seriously threaten to destroy the barriers built into the laboratory, including 
the glove box and the HEPA filtration system. 

With respect to a fire that might begin outside the laboratory and spread until 
it engulfed the laboratory, one concern raised by the Intervenors is not resolved. 
That concern relates to the dependability of the fire-loading data submitted by 
Mr. Purington, who testified to very low fire loadings outside the Alpha Labo
ratory. Mr. Purington's testimony does not seem to specify the extent to which 
the conditions he observed would be preserved by effective procedures. In 
particular, the housekeeping procedures relied on by the Licensee to keep the 

109 Aflidlvitof Amarcnclranath Dltll. May 9,1991 (11Uchcd IoNRe StaffRespatsc of May 17) It 4, ,S (lcenariO 
of /in: beginning in lab penetrating /in: barriCl' would not be credible); , .. tWo Respmsc of Donald W. Wallace 10 
Qucsums of Presiding Officer, May 28, 1991 (11Uc:hcd 10 lnI=venon' Rcspa1SC) It 3, , 2 (I mljor /in: originIting 
in the Alpha Labontory is not probable). 
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fire loading low do not have any quantitative limits that give me confidence that 
the loading would remain as low as when observed by Mr. Purington.IIO 

This concern falls within the admitted area of concern on fire procedures 
(and relates to the adequacy of the record before me). Consequently, I have 
decided to require the Licensee to take one of the following actions: 

• Disclose procedures (or adopt new procedures) that ensure a fire loading and 
continuity of burnable materials (in the basement outside the Alpha Laboratory) 
that will assure conditions equivalent to those observed by Mr. Purington;111 

• Propose procedures ensuring a new maximum loading (and continuity), higher than 
observed by Mr. Purington, and demonstrate by analysis or expert testimony that the 
new maximum loading (and continuity) will prevent a credible fire from spreading 
into the Alpha Laboratory from outside; or 

• Install an automatic fire sprinkler system in the rectangular area outside the Alpha 
Laboratory.112 

In fulfilling these conditions, the Licensee should adopt effective procedures to 
exclude motor vehicles using combustible fuel (such as a forklift used for storing 
materials) from the basement while actinides are in use in the laboratory. I am 
convinced that, once this set of conditions is fulfilled, any full-scale conflagration 
affecting the Alpha Laboratory is not credible. I note that the Licensee's generic 
model, which I find acceptable, does not make any assumptions about HEPA 
filtration or stack releases, both assumptions questioned by Intervenors. Hence, 
the actual site safety will be greater than the estimate, since it is highly likely 
that the maximum credible fire will leave at least one HEPA filter working. 

E. Role or the Fire Department 

1. The Intervenors' Allegations 

The Intervenors' first allegation with an impact on the nature of the response 
to be expected by the fire department is that the Licensee has failed to provide the 
appropriate certification under 10 C.F.R. §§ 70.22(i)(3)(xiii) and 30.32(i)(3)(xiii). 
The Intervenors allege that the Licensee has, therefore, failed to meet its 

110Lic:cnsec'a Response 10 In!c:vcnon' Motim for Recauidcntion, May 13. 1991, at 16-17. aucmpts 10 cite 
houseJcccping procedures and Nfire watch" tours that Nare cIirectcd 10 detect and eliminate any potential fire 
hauds." (S~e Licenscc'l Exh. 20. Affidavit of Walter A. Meyer, Jr., at 21, '54.) But there is no apparent 
camectim between these general fim.preventim opentions and the goal of keeping the fire loading 10 low that 
no credible fire will aprcad 10 within the Alpha Laboratory. 
111 Vehicles that rely m canbustible fuels must, of course, be effectively excluded from the basement during any 
time actinides arc in use in the laboratory. 
1121f this is dme, further changes in procedures arc unnecessary euept for the effective exclusion of vehicles 
with combustible fuel from the basement while actinides arc in use in the laboratory. For a map of the area of the 
buement, Ie. Intervenors' Motion for Leave to Submit Evidence Respecting Critical Safety Failures Identified in 
Site Inspectim of May 18, 1991. May 22. 1991, Exh. S. 
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obligations under the Emergency Planning and Community Right to Know Act of 
1986 (Title III, Pub. L. 99499). The Intervenors then allege that, in the absence 
of the proper certification, the fire department "will likely be very reluctant to 
engage a fire which may involve unspecified hazardous materials."ll3 

More specific allegations that a fire would not be fought were made in 
Intervenors' Renewed Request for Stay Pending Hearing, October IS, 1990, 
in which they stated: 

(T]here is no plan for dealing with a tire if one should occur. Fires involving these highly 
toxic transuranics are different from ordinary tires with which the local tire department is 
familiar. They require special treatment. Bringing a hose in through the door can permit 
great quantities of radioactive airborne particles to escape. Applying water to a fire may 
even cause an explosion. See Declaration of the Review PaneL 114 

In Columbia, the Loca1 Emergency P1anning Commission ("LEPC'') has not even met for 
over a year. The responsible fire official has never been notified that these materials will be 
located in Columbia, or will be the subject of experiments with induced heat •••• The local 
fire departmenJ's plan for a fire involving tmy of these radioactive e/emenls is simple: we 
won'tfight thefirel [Emphasis addcd.] See Declaration of Henry Ottinger, Exhibit 2 •••• 

These allegations of unwillingness to fight a fire were reiterated in a somewhat 
stronger form in the Declaration of Donald W, Wallace, December 24, 1990, 
at 3: 

IS. FEP-3, [MURR Fire Procedure,] items 8 and 9, are not specific as to the potential for 
fires which involve radioactive materials. This imporunt omission in both the "Emergency 
Plan" and the FEPs is the subject of the disagreement between Henry Ottinger and Battalion 
Otief Erman Call I believe that Mr. Ottinger understood clearly [in a telephone conversation 
he reported having with Mr. Call] the essence of his discussions with B.C. Call. I Icnow 
of 110 fire officer who would knowingly lead or send his crew into a fiTt where radioactive 
malerials were burning or being directly exposed to fire condiJions. [Emphasis added.] 

16. The policy of the Los Angeles City Fire Department, as explained to me by two of 
our Hazardous Materials Squad Commanders, is to NOT fight fire in these conditions. The 
proper job for the Fire Department under those conditions is to evacuate people downwind 
from the fire •••• No fire fighters in Los Angeles are issued protective clothing or breathing 
apparatus which protects them from the radiation hazards which can be expected from fires 
in or directly exposing radioactive materials. To the best of my Icnowledge [emphasis added] 
no such protective clothing is issued to members of the Columbia Fire Department. The 
National Fire Protection Association Manual states explicitly: 

Fire fighters and other emergency personnel operating in areas where radiation exposure 
is a danger must be fully trained and provided wiJh suitable proteclive clolhing. 

- NFPA Manual, 16th edition, p. F-9, attached, emphasis added [by Wallace]. 

113lntervenolS' Exh. I, Declaration ofTRUMP-S Review Panel, accompanying Intervenon' Written Presentation. 
October 15,1990, at 14, 'SO. 
114The rpecific language of the Review Panel docs not appear to pranlse an explosion. It IIYS. "improper 
techniques can make matten much worse." Declaration ofTRUMP-S Review Panel, October 15,1990. at 14-15, 
,51. 
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2. The Ucensee's Allegations 

The Licensee introduced unequivocal testimony, as early as October IS, 1990, 
that: 

Intervenon have mistakenly alleged that the CFD [Columbia Fire Department] will not fight 
fires involving radioactive materials at the Alpha Laboratory. Moreover, the arrangements 
with the CFD provide assurance of an adequate respoose to a fire relating to the TRUMP-S 
experiments.IU 

In addition, Mr. Meyer, who is the MURR manager, testified extensively about 
the relationship between CFD and MURR since 1966 - a relationship updated 
most recently by a letter of commitment of February 19, 1990.116 The Licensee 
also submitted the Affidavit of Erman L. Call, October 24, 1990, Exh. A, stating 
that: 

(T]he Columbia Fire Department would perform fire duties in respoose to an alarm at 
the MURR. These duties would include fighting a fire which could involve radioactive 
materials at the MURR facility. including the Alpha Laboratory. • • • Such fire fighting 
would continue until such lime as the crews encountered radiation levels that the Incident 
Commander determined might subject the crew to unacceptable radiatioo doses. 

Subsequent to the Intervenors' submission of the Declaration of Donald W. 
Wallace, December 24, 1990 (Intervenors' Exh. 21), the Licensee arranged 
to have his declaration reviewed by William Markgraf, the Director of Fire 
and Rescue Services (''Fire Chief") of the City of Columbia. Chief Markgraf 
commented: 

alief Erman Call (whose title is now Division Chief, not Battalioo Chid) commands but 
ooe (I) of three (3) operatiooal platoons of the Fire Department. Otief Call is not the policy 
"voice of the Columbia Fire Department; that responsibility rests with the Fire Chief •••• 

• • • 
Captain Wallace worries about Mr. Meyer'. affidavit where Mr. Meyer states the local fire 
department would fight a fire in which radioactive materials are involved (page 2, 19). Mr. 
Meyer is correct. Ca{Uin Wallace'. problem in addressing this issue is his continuing failure 
to identify the specific circumstances and/or cooditions faced by a fire department at the time 
of a fire .••• 

• •• 
Captain Wallace [states): "To the best of my knowledge, no IUch protective clothing is 
issued to memben of the Columbia Fire Department." and, "[tJhe material presented to 
date do not demonstrate that the Columbia Fire Department has the equipment and training 
specified in the NFPA manual as necessary for response to fires at facilities handling 
radioactive materials." Wallace at 13, , IS. • •• For the record, the Columbia Fire 

115 Affidavit of Waller A. Meyer, Jr .• Rqlrding Emergency Plmning, October 29, 1990, It 4. 
1161d. It 6. , lB. 
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Department provides equipment that exceeds nearly every NFPA manual referred to in 
this doannent. In addition, training is an ongoing process just as is the acquisition of 
knowledge. The Columbia Fire Department continues to improve its knowledge about many 
subjects. One of which is fighting fires in radioactive materials •••• Essentially, it is not 
necessarily the type or kind of available protective clothing and equipment that decides a 
fire department', coune of action in emergency circumstances. The fire condition and the 
situation encountered by the fint-arriving fire companies decide the adequacy or inadequacy 
of the protective clothing and/or equipment. The fire service term for this structure evaluation 
is "size-up."117 

The Licensee's position is further amplified by the testimony of Robert G. 
Purington, fire chief of Lawrence Livermore National Laboratory for 23 years. 
Mr. Purington states: 

[Contrary to OIief Wallace's testimony,] I know of no fire officer, with proper knowledge, 
experience and equipment, who would not fight a fire involving radioactive materials. Oller 
Wallace is the fint fire fighter I have heard make such a statement in my 42 yean in the Fire 
Service .••• 

Fires involving radioactive materials are no different than fighting fires involving hazardous 
materials. The key is undentanding the potential threat and consequences and then taking 
necessary actions to alleviate the threat. • • • The external radiation threat from a fire in the 
Alpha Laboratory is limited because of the small amounts of gamma emiuing radioactive 
materials in the Laboratory .••• Considering Ihe maximum recommended dosage for fire 
fighters of 25 =s,118 fire fighten would need to remain at Ihe doorway for 250 houn 
(about 10112 days) before absorbing the maximum [permitted] dosage. In any event, the 
important point is that, knowing Ihat a gamma emiUCr is present, appropriate monitoring 
would be performed to assure that exposures are maintained at acceptable levels.1l9 

••• 
• • • [T1he Columbia Fire Department is equipped with adequate protective clothing and 
self-contained breathing apparatus (SCBA) for fighting fires involving radioactive materi-
als •••• tlO 

In addition to evidence that the Columbia Fire Department wilJ respond to 
a fire in the Alpha Laboratory, the Licensee has introduced uncontroverted 
evidence that a response time of approximately 10 minutes has occurred on 
three separate emergency drills with the CFD when the trucks were dispatched 
without sirens for reasons of traffic safety.121 

117 Markgraf Affidavit at 1,3,4, S, S·6, passim.. 
118 [FootnOle in original, modified ally as to Ilyle.] Fir~ Protection HaNlbook, Natiatsl FItC Protection 
Associatiat, Attach. 2 to Purington Affidavit, licensee'a Em. 19. 
119 [New footnotc.] J find lhat Ihe inhalation risk from alpha and beta emitters is a greater risk than that from 
gamml radiatiat. Hence, I interpret this passage from the Purington testimony as having been based at the 
assumption lhat \he SCBA equipment (su the next cited paragraph in the text of the memorandum) would prevent 
an inhalation dose. 
120 Affidavit of Robert O. Purington Regarding FItC Protection at the Alpha Laboratory, January 28, 1991, 
licensee'. Em. 19 at S (li4), 6-7 (Ii 4), 9-10 (Ii S); 161 also the entire exhibiL 
121 Meyer Affidavit, October 29, 1990, at 14, ,4S. 
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3. Conclusion 

After weighing all the evidence on this question, I conclude that the Columbia 
Fire Department would respond to a fire at the Alpha Laboratory, properly 
equipped to do whatever is appropriate and prudent to fight a fire there. Given 
the maximum credible fire that could occur, and the likelihood that the CFD 
would respond in under 10 minutes, it is highly unlikely that any fire in the 
Alpha Laboratory would imperil the firefighters, exceed their capabilities, or 
reach the point where the health of people outside the MURR facility would be 
seriously threatened. The availability of the CFD lends additional margin to the 
adequate assurance of safety that a fire in the Alpha Laboratory would not reach 
the flashover point or involve the wood frame of the Alpha Laboratory. 

VB. DISCUSSION OF OTHER ADMITTED AREAS OF CONCERN 

A. Area or Concern Number One: Fire Proceduresl21 

Most of the preceding discussion in this Memorandum relates to Intervenors' 
area of concern about the adequacy of fire procedures. In addition to the general 
question raised concerning the risk of dispersion of actinides, the Intervenors 
also question the wording of TAM-62,123 which states: 

Actinides are rare earth compounds used in the TRUMP-S experimenls and are vel}' sensitive 
to corrosion by oxygen present in the argon glove box. The small amounts of materials used 
in the TRUMP-S experiments eliminate fire as a concern. but valuable materials can be 
corroded by high oxygen levels. 

The Intervenors' concern is that this appears to represent an insensitivity on the 
part of the Licensee toward the risk of fire. 

The Licensee claims that the Intervenors "took out of context a single sentence 
in one procedure that was intended to alert the experimenter to the fact that 
the inert atmosphere is important to retain the chemical purity of the actinide 
materials."I24 It also claims that TAM-62 is part of a set of procedures that state 
that maintaining an inert argon atmosphere is the principal safety feature of the 
glove boX.l25 

The Intervenors are correct in their concern that this procedure should not say 
- directly or indirectly - that "the small amount of materials • • • eliminate 
fire as a concern." Fire is a very important concern and nothing in a procedure 

121 S,. Wrillen Presentation or Arguments or Intervenors and Individual Intervenors. Oc!obc:r IS. 1990. at 31-47 
and passim. 
123 A "TAM" is a standard operating procedure for .!RUMP·S Actinide Measurements. 
124Uc:ensee" Wrillen Presentation at 29. 
125 /4. at 29.30. 
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should be capable of conveying any other understanding. Although this wording 
problem is minor in the context of the entire fire control program, the Intervenors' 
point is wen taken. I shall therefore order that TAM-62 be amended to eliminate 
any suggestion that fire in the glove box is not a concern.l26 

An additional concern Licensee expresses in TAM-62 is that materials to 
be used in the glove box should not be permitted to corrode because of the 
presence of excess oxygen. Licensee may state that concern in its procedures 
in any way it desires, providing it does not imply that fire is not also a concern. 

An additional problem raised by the Intervenors relates to the adequacy of 
the HEPA filter exhaust system. However, this concern is now moot since 
the Licensee offered to install a DOP-tested HEPA filler in fulfillment of the 
Intervenors' request (In my First Initial Decision, I ordered that one be 
installed.) 

The Intervenors' concern about the seriousness of the consequences of an 
accident or fire,l27 are fully covered above. Their concerns about the reliability 
of the testimony of Dr. Morris are based on his use in a public meeting 
of a document entitled, "Summary of the mUMP-S Accident Analysis at 
the University of Missouri Research Reactor (MURR)," and certain alleged 
deficiencies in details of his testimony. These concerns do not persuade me of 
the need for remedial action. 

The Intervenors also have pointed to some instances in which they claim that 
Dr. Morris has used words in a somewhat careless manner. They identify one 
instance, relating to the acceptability of DOP-testing a HEPA filter before it is 
installed, in which his testimony was somewhat misleading.12lI However, after 
reading and considering all his testimony, I am impressed by his competence. 
I conclude that his testimony merits respect, just as does the testimony of the 

1261 have c:auidcred the Intervenon' general statements, ruch IS that they find there is M ,O little documentation" 
for the TRUMP-S project, IS too Vigue to permit me to make any specific findings because they do not provide 
a basis for the claim. When specific claims are made, such IS a claim of a risk of a fire starting in the basement 
outside the Alpha Laboratory and spreading to the laboratory. then 1 take the claim seriously and examine it -
in this instance granting relief. 
127 Wriucn Presentation of Arguments of Intervenors and Individual Intervenors, October 15,1990, at 38-43. 
128 Affidavit of J. Steven Manis Reglrding Temporary Stay Application. August 23, 1990. '17.1, Isserts that DOP 
testing of lIEPA-I is valid even though it was not tested in place. Given the very high efficiencies expected of 
lIEPA filters, testing them before they Ire installed docs not give a high degree of assu",nce for the efficiency that 
is expected. Thus. the Licensee's witness, Mr. Eschen, docs not appear to rely on this fiat-advanced explanation. 
Licensee', Exh. 7, Affidavit of Veryl O. Eschen Regarding Argon Glovcbox Exhaust System at S. ,12 ("AlI 
lIEPA filters do not hive to be DOP tested. Only those for which credit is taken for a ,afety analysis.") 

I agree with the Intervenors' written presentation. at 37, 44-45, thlt the Manis affidavit is misleading with 
respect to whether or not Mr. Steppen knew about DOE regulations or wriucn standards pertaining to HEPA 
filtntion. The question asked and the answer that is reported in the affidavit are ambiguous as to their meaning. If 
the Licensee had wanted to di.ocovcr what Mr. Steppen knew about DOE regulations, ",ther than to uk questions 
that create an ambiguity, I am convinced that it could hive done 10. 

9S 



Intervenors' witnesses, even though the Licensee has identified mistakes that 
they have made.l29 

B. Area or Concern Number Two: Need ror a Burrer Zone 

The Intervenors' allegation that a buffer zone or exclusion zone is needed 
around the Alpha Laboratory relates to their concern about the adequacy of fire 
procedures. If the procedures were inadequate to protect the public, then an 
exclusion zone might be required for public protection. However, having failed 
to demonstrate the inadequacy of fire procedures, the Intervenors have likewise 
failed to demonstrate the need for a buffer zone.1lO 

With respect to the concern about inadequate equipment, the Intervenors 
make no claim other than with respect to the HEPA filter. However, the Licensee 
notes: 

that the Edwards Affidavit identifies all of the research equipment systems and other research 
equipment It the Alpha Laboratory. Licensee's Exhibit 4 at ,,13.15. Such equipment 
has been selected, installed and tested to reduce undesired experimental interference with 
data collcctioo. [d. at , 16. Each piece of equi~ent was inspected and approved prior to 
installation and verified operable in accordance with applicable requirements. [d. at, 17. The 
controls and components have been inspected, installed, calibrated and operatiooally tested. 
[d. at , 18. Calibratioos, ftmctional tests and operating limits are recorded; all research 
equipment is certified; and final review, acceptance and approval of readiness tasks were 
performed by the principal investigator and the Associate Facility Director. [d. at' 19.131 

C. Area or Concern Number Three: Inadequate Administrative 
Controls 

1. General 

The Intervenors assert that it is improper to use students to handle plutonium 
and americium in non-encapsulated form. They also assert that the improper 
use of the MURR reactor to profit from the manufacture of white topaz (the 
''TOPAZ incident") indicates that administrative controls are not adequate to 
ensure the safety of the 1RUMP-S work. 

With respect to the use of students, the Licensee made a detailed response 
to which the Intervenors' witnesses did not reply.132 I accept the Licensee's 

1291 do net think it relevant to this decision to discuss an the anegations of mistakes that have been made by both 
aides in this cue. 
IlOThe HEPA issue also mcnticned by the Intervenors under this concern is moct because an in·place testable 
HEPA filter is being installed. 
131 IJcensee'. Written Presentation, November 14, 1990, at 66, "I F.2. 
1l21n!crvenots' Rcspcnse to IJcenscc'. Written Presentation, December 24, 1990 •• t 39, reasserts the charge of 
laxity without fm1her (actual rupport. 
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response, in Licensee's Written Presentation, November 14, 1990, at 60-71, as 
follows: 

The Intervenors voice concern with the involvement of students in the mUMP-S 
experiments. Int. Pres. at 47. A major role of a University is to educate and train 
students. Licensee's Exhibit 9 at , 41. The University believes that the mUMP-S project has 
outstanding potential to provide graduate research opportunities having national significance 
and involving a \Ulique, me of a kind research facility. rd. and Ucensee', Exhibit 14 at 
,4. Rlnhennore, there is an identified national need to train students in nuclear chemislly, 
radiochemistry, and related areas. Ucensee'. Exhibit 14, Attachment 2. Students working 
on the mUMP-S experiments are closely supervised by experienced, authorized users, and 
are provided "hands-on" training by both the experienced authorized users and the MURR 
Health Physics Group specific to the mUMP-S experiments. Licensee's Exhibit 9 at' 41. 
In this way, students (i.e., this counlly's next generation of scientists and engineers) gain the 
appreciation for the safety requirements and management cmtrol needed to work with the 
actinide materials. rd.; Licensee's Exhibit 14 at' 4. 

I am convinced by the entirety of Licensee's Exh. 12, Affidavit of William F. 
Reilly Regarding Adequacy of Administrative Controls of the Topaz Program, 
November 13, 1990, that the Topaz incident did not represent a serious lack of 
administrative controls. I am further convinced that management and accounting 
changes made in response to the incident were an appropriate way to correct the 
errors that apparently did occur. 

I conclude that it is appropriate to use students in the manner in which the 
University is using them and that the Intervenors have not shown any serious 
lack of administrative controls. 

2. Failure to Properly Describe the Curie Content of Materials in 
Application 

After reviewing the entire record concerning the curie content of nuclear 
materials, I am convinced that I made an error in my last determination on this 
matter (in the context of lifting a temporary stay). This error is not relevant 
to the merits of my decision to lift the stay; however, I think it is important 
to have Licensee's Special Nuclear Materials License SNM-247 corrected to 
state accurately the curie content of the materials that it is authorized to use. In 
this manner, the license will state the correct amount of materials being used, 
creating an appropriate record so that administrative procedures will consider 
the entire radioactive inventory, including amounts not now disclosed. 
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In LBP-90-45, 32 NRC 449, 458-59 (1990). in the course of "correcting" an 
earlier ruling that after extensive reflection I now believe to have been correct,133 
I said: 

In LBP-9()..38, 32 NRC [359 (1990)] at 363, I stated the following conclusion, which 
still appean to be c:onect: 

• The biological effectiveness of 1.21 curies of 24IPu [thai is included in the 
plu10nium material thai is covered by Licensee's license] is the same as 0.0242 
curies, or 24.25 millicuries, of an equivalently effective alpha-emilter.l34 

I also made the following conclusion, which now appean to be incorrect [footnote omitted]: 

• Although it would have been preferable to disclose this quantity of material as a 
significant contaminant under the regulalions, since it is equivalent to a millicurie 
quantity of an alpha emitter, this omission is not fatal to the application. 

After considering all the arguments on this issue, I conclude that I was incorrect because 
I believed, at the time of the ruling, thai the 2-curie emergency planning regulations affected 
Licensee. Under thai circumstance, it was clear to me that 1.21 curies of 24IPu was a 
"significant contaminant" as specified in Regulatory Guide 10.3. Although it is not a major 
dose-contributing contaminant - in re1a1ionship to the dose coming from the remainder 
of the material - and is therefore not "of particular interest" for thai reason, it was still: 
(1) a substantial amount of plutonium, and (2) an apparently significant amount because it 
placed the Licensee at the threshold of the regulatory requirement that it, at least, evaluale 
the maximum dose to a member of the public off site. 

The effective language is "significant contaminanL" Necessarily, the decision as to 
what is significant requires judgment. It is similar to the normative judgment in the law 
concerning whether behavior is unreasonable and therefore negligenL There is no bright 
line, and judgment must be used. It is my conclusion that both the 1.21 curies of 24IPu and 
- for similar reasons - the 70 millicuries of 24lamericium are not significant contaminants 
and need not be disclosed.l35 In reaching this conclusion, I am greatly influenced by the 
inapplicability of the 2-curie emergency plaMing threshold to this Licensee. 

I have now determined that I was too heavily influenced by my fresh finding, 
at that time, that the 2-curie emergency planning threshold was not applicable 
to the Licensee. The undisclosed amount of 24IPu and 241 Am more than doubles 
the number of curies in the material that is being used and it increases the dose 
by more than 10%. These are not "trace amounts." 

In addition, testimony by the Licensee's experts convinced me that the 
Intervenors were correct in pointing to the special need to disclose the americium 

133 All footnotes were in she cited material, but shey are now numbered consecutively wilhin !his opinim. 
134 Morris Affidavit, FUlding 29, at 12 (citing 10 c.F.R. Part 71. Table A-2). The derivation of millicurie is my 
own. 
135 "The NRC Staff Rcspatse to Intervenors' Motim for Reconsideratim, Affidavit of 10hn G!enn," , 12, at 7, 
ltlted Ih4t rhe 241Pu in I1cemcc', msterial is 1.23 curies, producing. taU) count - including the curie .ctivity 
of 24 I americium - in excess of 2 curies. For reasms stated in she body of !his Memorandum and Order, it seems 
to be immaterial or legaUy iaelevant whelher the taU) curie activity is slightly greater shan 2 cunea. 
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content because americium is a gamma-emitter. fur example, in testifying about 
the risk to firefighters from entering the Alpha Laboratory, Mr. Purington testified 
that americium, a gamma-emitting material, posed a special threat to firefighters. 
He concluded: 

In any event, the important point is that. knowing that a gamma emitter is present, appropriate 
monitoring would be performed to assure that exposures are maintained at acceptable 
leve1s.136 

I also am persuaded by the entire context in which Regulatory Guide 10.3, 
§ 4.3, suggests that the principal isotope and significant contaminants should be 
disclosed. This requirement occurs as part of a Regulatory Guide that requires 
that measuring instruments should have as a minimum an accuracy of ± 5% of 
the stated value137 and that: 

Evaluation (alpha and/or gamma levels) of gloves or other protective ••• equipment ••• 
should be dcscribed.138 

This, together with the fact that the Licensee described its plutonium as having 
0.71 curie, suggests to me that greater care is called for in describing plutonium 
materials than was shown in this application. 

I conclude that: 
• It would have been preferable to disclose this quantity of material as 

a significant contaminant under the regulations, since it is equivalent 
to a millicurie quantity of an alpha-emitter. However, this omission 
is not fatal to the application.139 I shall authorize the Staff of the 
Nuclear Regulatory Commission to amend Special Nuclear Materials 
License SNM-247 to permit the possession of this material. 

• The failure of the Licensee to disclose the presence of 1.21 curies of 
241Pu - the equivalent in biological effectiveness of alpha radiation 

136Uc:ensec'. Exh. 19. Affidavit of Robert O. Purington at 7. '4. 
137RegulalOfy Guide 10.3 at 10.3-4. 14.s. 
13Sld. at 10.3-S. 14.6.3.3.c. 
139RegulalOfy Guide 10.3. "Guide for the Preparation of Applicatiau for Special Nuclear Material Ucenses of 
Less Than Critical Mus Quantities." 14.3. provides: 

[tJhc lpecial nuclear material requested .hould be identified by isotope; chemical or physical form; activity 
in curies. millicuriu. or microcuriu; and mass in grams. Specification of isotopes should include principal 
isotope and significant contaminants. Major dosN:onlribUlifll cootaminants present or expected to build 
up are of particular interest." [Emphasis added.] 

Note that the Nuclear Material Transaction Repon through which Uccnsec received the apccial nuclear material 
from Rockwcll International Corp. disclosed that it cmtained trace amounts of 1'11-241 and 1'11-240. Morris 
Affidavit, Attach. 3. 

Note also that the Intervenoft have stated 00 scvcral occasions that Uc:ensec has permissioo to possess 0.7 
curie of plutonium. That does not appear to be the ca5C. The licensee may possess 10 grams of "Plutonium-
239/Plutonium-240" in accordance with its application and three specified letters. SNM-247. Amendment No. 12-
Docket 07().(l()270 (March 19. 1990). I lind that they can also possess the usociated 2411'11. 
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equal to 0.0242 curie - in the licensed amount of plutonium does 
not cast serious doubt on its competence or on the competence of its 
personnel. 

D. Area of Concern Number Four: Adequacy of Emergency Plans 

The Intervenors allege that the Licensee should have filed an emergency 
plan with its application. However, I have ruled that the emergency planning 
regulations, which became effective April 7, 1990, are not applicable to the 
University's applications for amendments.l40 I continue to adhere to my ruling. 
for reasons discussed below at pp. 123-25. 

The Intervenors also have questioned the adequacy of response of the 
Columbia Fire Department. Based on the discussion at pp. 90-94, above, I 
conclude that plans for an emergency response by the Columbia Fire Department 
provide an adequate assurance of safety. 

Another claim of the Intervenors is that the Licensee has not presented a 
sufficient contingency plan. They claim that prefire plans must be made for 
what will be done ifplutonium, americium. or neptunium is bUrning. and that the 
plans must include special materials that will be brought with the firefighters.141 

With respect to this claim. I am persuaded by the following portions of the 
Affidavit of Walter A. Meyer, Jr. (Licensee's Exh. 20), January 28, 1991: 

14. The fire procedures (FEP-3, step 2 and FEP-3(a). step 1) [footnote dcleied] require 
the Shift Supervisor or the Senior OperalOr in the Control Room 10 cootact the CFD in the 
event of any fire. • • • 

• •• 
IS. Oller Wallace claims that the MURR Facility Emergency Plan and fire protection 
procedures (FEP-3 and FEP-3(a» do not provide "necessary prefire planning" for handling 
fires involving radioactivity. Wallace Declaration. "11, 13. I explained in my earlier 
affidavit why a prescriptive procedure directing the CFD on how to fight a fire would 1101 be 
helpful As I stated there: 

The key 10 appropriately fighting a fire involving radioactive materials is 10 have present 
(1) capable fire fighting penonnel, (2) facility penonnel who are knowledgeable of 
the existing Facility and of radioactive and chemical cootenlS of the fire location, (3) 
~ppropriate protective breathing apparatus and lire gear, and (4) suitable lire lighting 
equipment and resources, including the MURR Facility's (Hoodable) dry fire mains. 
When all of these are provided for, as they are under the MURR Facility Emergency 
Plan, the CFD Incident Commander, with the advice of the MURR Emergency Director, 
can then make the appropriate decision as to how 10 fight that particular fire, taking 
inlO account the actual circumstances involved, rather than the specifics that would have 
10 be written in any prescriptive procedure. It is the type of decision that fire fighten 

I40LBP·9().45, 32 NRC at 455·56. 
1411n1cnenon' Response \0 Uccnscc'. Wril1en Pracnution, December 24. 1990, .t 42; Dcc1aratim d Donald 
W. Wallace. at 3-4, " 17·20. 
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traditionally have to make in situations involving any hazardous substances; and the fire 
fighten will be better equipped to make such decisions at MURR than at many other 
locations because of the knowledge and assistance they will obtain from the MURR staff. 
Oct. 29 Meyer Mfidavit, 153. 

On the one hand, the Intervenors have not raised any specific question about 
the adequacy of the existing emergency plans for the MURR facility, other than 
the general statement that the plans were not devised for the unencapsulated 
materials being used for lRUMP-S.142 On the other hand, the Licensee 
submitted the Affidavit of Walter A. Meyer, Jr., Regarding Emergency Planning, 
docketed October 31, 1990, which states: 

12. The MURR Facility Emergency Plan contains the elements of advance planning to 
cope with a broad range of emergency situations and focuses primarily on how to handle 
situations that may have the potential to cause radiological hazards affecting the health and 
safety of the MURR staff or the general public. The Plan outlines the objectives to be met 
by the emergency procedures and defines the authority and responsibilities to achieve these 
objectives. MURR Facility Emergency Plan at 1. The Plan applies to all activities within 
the MURR Facility, which includes both the reactor containment and the laboratories within 
the MURR building. rd. at 23, § 9.14. Thus, it is applicable to the lRUMP-S experiments 
being conducted in the Alpha Laboratory in the basement of the MURR Facility. 

After having reviewed the Meyer Affidavit, I conclude that the MURR Facility 
Emergency Plan (which is not required by the regulations) helps to provide an 
adequate assurance of safety for the lRUMP-S project 

I also conclude that the Intervenors' claim that the Licensee has failed to 
comply with the Emergency Planning and Community Right to Know Act 
(Act) is legally incorrect. As stated by the Licensee, the Act's requirement 
for notification is not applicable because (as I have previously ruled) the 
emergency planning regulations containing the requirement are not applicable to 
this case.143 Even if the notification requirement were applicable, the research 
will be conducted only under the direct supervision of technically qualified 
individuals.l44 Thus, the materials used at the Alpha Laboratory are excluded 
from the definition of "hazardous chemical" under 42 U.S.C. § l1021(e)(4) as 
substances "used in a research laboratory. . • under the direct supervision of a 

141lntcnenms' Respaue to licensee'. Written Presentation, December 24, 1990, at 39-40, offers proof of 
deficiencies in fulfilling reguatmy rcquiremcnta that I have roled are not applicable - 10 CP.R. 1§30.32(i) 
and 70.22(i). However, the Intervenors have always had the opportunity to show how deficiencies in the MURR 
cmcgeney plan have resulted in problems that would prevent a finding of an adequate assunnec of safety. They 
IUcmptcd to do this with respect to allegations of the Iabontory'. basement location, its Iaclt oC I sprinkler Iystem, 
the noncooperation of the Columbia Fire Department, and a few other allegations. Each of the argumenta they 
has mlde through testimony has been discussed. Arguments not substantiated by testimony are not entitled to be 
disc:usscd. 
143 LBP.9t>45, 32 NRC at 455·56. 
144Langhorst 9 It 12, ,34. 
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technically qualified individual." In addition, for reasons discussed above, at p. 
74 (,32) and pp. 74-75, I am satisfied that Licensee's communication with the 
Columbia Fire Department has been sufficient and will contribute to an adequate 
assurance of safety for this project 

E. Area or Concern Number Five: Environmental Assessment and 
Environmental Impact Statement 

This area of concern relates entirely to the proper interpretation of the 
rules of the Nuclear Regulatory Commission. Those rules require neither an 
environmental appraisal nor an environmental impact statement for a "[u]se 
of radioactive materials for research and development and for educational 
purposes." 10 C.F.R. § 51.22(c)(14); see also Affidavit of William J. Adam, 
July 26, 1990, at 2. 

The Intervenors' principal argument is that the MURR should be considered 
a ''plutonium processing and fuel fabrication plant" because it is conducting the 
TRUMP-S experiments. However, I have rejected this argument at pp. 42-43, 
above. 

F. Area or Concern Number SevenI4': Responsibilities or Personnel 
and Role or Rockwell International Corporation 

The Intervenors have a very broad concern that Rockwell International 
Corporation (Rockwell) is controlling "every major aspect" of the TRUMP-S 
project However, I have determined that they incorrectly rely on the few pieces 
of evidence that are discussed below. 

1. June 7 Gabler Memorandum 

A memorandum from Rockwell International's MJ. Gabler to five named 
MURR personnel, dated June 7, 1990,146 is alleged to have contributed to a 
decision to conduct experiments without correcting a "major design flaw" in the 
TRUMP-S project. fur the reasons that follow, I conclude that the memorandum 
did not represent improper pressure and that there was no major design flaw in 
the project. 

14' ~ oC Concan Number Six, having to do with the effect oC the knowledge being developed Crom TRUMP-S 
on nuclear pro1if'eration, was not considered germane to the application and was not admiucd. 
146Intervaum, WrillCn Presentation, October IS, 1990, Exh. 19 at 217-18. 
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a. No Improper Pressure 

The key portions of the June 7 Gabler memorandum state:147 

II will be very difficult for RI [Rockwell International] to get them to accept extension of 
Stage 1 tesU or the draft Stage 1 report beyond September 3D, 1990. Our failure to complete 
these milestones could very well jeopardize Stage 2 of the project, for which RI bas recently 
received a four-year contract. 

••• 
• • • We need to complete the preparations, and move on to the test activities as quickly 
as possible, consistent with health and safety considerations, which as always, remain 
paramounL ••• 

Clearly, this does place some pressure on the University of Missouri to proceed 
apace, even if some additional planned safety precautions were to be foregone. 
Indeed, the ins lallation of an in-place DOP-tested HEPA filter was foregone.14! 

My conclusion is that there is no fixed rule forbidding a licensee from entering 
into contracts that place a time pressure on it to perform. Licensees often 
have contracts or face business realities that place economic pressure on them 
- for example, nuclear power plant licensees may seII power to others and 
may not be able to deliver (or may be able to deliver only at a higher price) 
if their plant has an outage for safety reasons. Similarly, licensed operators 
may be called on to take safety actions that might have severe economic 
consequences for their employers. Nevertheless, licensees and licensed operators 
are expected to fulfill their license commitments in good faith, despite the 
economic pressure. The parties have not brought to my attention any authority or 
any special circumstances that would invalidate such arrangements. I conclude 
that Licensee's arrangement is valid and that it is consistent with an adequate 
assurance of safety. 

b. No Major Design Flaw 

Although the Intervenors have alleged that omission of an in-place DOP
tested HEPA filter is a "major design flaw," I am not persuaded. There was no 
license condition requiring inslallation of the in-place tested filter, In addition, 
based on the following passage from the testimony of Mr. Veryl G. Eschen,149 I 

147 Exh. 19 at 218. 
14! At a meeting of the University of Missouri', TRUMP-S Group, held luly 19, 1990, the following minute was 
recorded: 

We expect bids for the HEPA filter housings for the exhaust air systems on luly 30. With four week 
delivery, me week installation and testing, the laboratory should be ready for neptunium experiments on 
September 4. This chsngc WlIS recommended (by] Mr. Steppcn, Alpha consultant (ICC memo from Ernst 
to McKibben dated lime 19, 1990)[.) 

149 Liccnscc', Exh. 7 to Licenscc', Written Prcscntltim, November 14, 1990. at 3. '118. 
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have decided that there was an adequate assurance of safety without the contested 
HEPA filter (which the University subsequently agreed to install anyway): 

Since it was the recoounendation of Mr. Gerald Steppen, a MURR consultant, to install 
an additional HEPA filter in the Alpha Laboratory exhaust duct in the event of back flow, I 
contacted Mr. Steppen by telephone to determine why he felt IUch a filter was necessary. 
His reply was as follows, "to prevent particles trapped on the two-stage HEPA filter from 
becoming dislodged during a backflow event and entering the Alpha Laboratory." 

I contacted Mr. Steppen in penon and showed him a copy of the above paragraph and 
asked him if that was a complete and accurate account of the telephone convenation. He 
said it was. I then asked if there were any other reasons for his recommendation regarding 
the filter and after some thought he said that he was also concerned about backllow through 
the interconnection between the glove box and laboratory exhaust. 

This latter event would involve the failure of one or both of the emergency exhaust 
valves. If both paths of the dual-path, two-stage HEPA filter were to somehow become 
plugged, then the glove box exhaust system could possibly overpressure and back-up into 
the Alpha Laboratory after being filtered by a single-stage HEPA filter. Again, this would 
require at least three simultaneous failures (the emergency exhaust valves and both parallel 
lets of HEPA filten) and then would admit argon that had passed through a lingle-stage, 
tested in-place HEPA filter (HEPA-2). Standard practice for air atmosphere glove boxes is 
to provide a single-stage HEPA filter on the inleL If overpressurization occun, the glove box 
atmosphere is vented onto the work area through a lingle-stage HEPA. So, in this scenario 
even if two (or three) simultaneous failures occur, the resulting condition would still provide 
single-stage, tested in-place HEPA filtration into the work area which is ltandard industrial 
practice in the case of over-pressurization of air atmosphere glove boxes. 

rorparticulate to be dislodged from the filter and be transported into the Alpha Laboratory 
as hypothesized by Mr. Steppen, at least three failures a~ required. One scenario would 
be the simultaneous failure of both fans on the building exhaust plenum (only one fan is 
normally required, and both automatically shift to emergency power if normal power supply 
fails) plus failure of the booster fan (also on emergency power) downstream of the two-stage 
HEPA filter plenum. This scenario is highly unlikely. The lupply fan to the Alpha Laboratory 
would cause an over-pressurization in the laboratory and alarm before any possibility of 
backflow into the laboratory would occur. Failure of any of the fans would alarm in the 
Alpha Laboratory and reactor control room and initiate corrective action. Additionally, the 
driving force for such an event is only a pressure differential of < -1.S inches of water, which 
would have to overcome the pressure drop across one or more of the fans, two HEPA filten, 
and a roughing filter. Only very small flow rates, if any, would resulL Hardly enough to 
transport particulates in the duct, let alone dislodge them from a filter. 

None of the testimony offered by the Intervenors persuades me that this 
careful description and analysis by Mr. Eschen is subject to serious doubt 

c. Conclusion 

The June 7 Gabler memorandum does not provide any evidence of improper 
conduct by Rockwell International or by the University of Missouri. 
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2. Marcus Price Memorandum 

This memorandum reports what the Intervenors characterize as a "demand" 
by Rockwell International that the University forego all publicity rights for 
its research,150 I have read the memorandum and related materials, and I see 
nothing improper about these discussions, which were intended by Rockwell 
International to develop a contract term that would protect its proprietary rights. 
The University did not accede to the initial request for complete restriction 
on publications and obtained a contract clause that protected Rockwell's rights 
to proprietary information while simultaneously protecting the interest of the 
University in publications.151 

3. Gabler Memorandum 

The Intervenors interpret a July 23 Memorandum from "Gabler to MURR"I52 

as authorizing MU to begin actinide tests with uranium and as showing that 
Rockwell was "calling the shots" and "running the show." I am satisfied, 
however, that this memorandum does not show that Rockwell was "in charge." 
I accept the veracity of the following passage from Licensee's Exh. 11, Affidavit 
of J. Charles McKibben, at 6, ,16: 

l11he memorandum is just communicating that DOE has given permission to use the 
DOE supplied actinide materials in the project experiments. This clearly states that DOE 
c:ootrols whether its materials can be used. Since Rockwell c:ootracted with DOE to obtain 
the materials, DOE authorizes Rockwell to use the actinides in the experiments it has 
c:ootracted to be performed. Instead of suggesting that Rockwell is calling all the shots, the 
memorandum indicates that Rockwell understands that the work with the various actinides is 
c:ootrolled by Licensee', Isotope Use Subcommittee, which approves the use of the materials 
in the Alpha Laboratory. 

4. Alleged Reliance on Rockwell Safety Analysis 

The Intervenors charge that the Licensee relied on Rockwell for a safety 
analysis of the TRUMP-S project, "without independent assessment of whether 
the analysis is correct."m The Licensee does not respond directly to this 

UOExh. 19 at 206. S66 a1.ro iJ.. at 207·11; Written Presentation of Intervenors at 52 
151 licensee', Edt. II, Affidavit of J. Otades McKibben at 5, , 15. 
152Written Presentation of Arguments of Intervenozs at 53. (The Intervenors did not cl!e a ,owce cIocumen1, but I 
wu ablo to lind tho document aflcr soan:hing. It is Plaintiff', Edt. 11 to Intervmon' Application fot Temporary 
Stay to Prcservo Ihe Status Quo, August 20, 1990; 6U a1.ro Intcrvenozs' Exh. 19 at 300, "Summary of Trump 
S. Group Meeting TInmday, July 19, 1990," forec:asting tIuIt N[W]c must wait fot a 1= from Rockwell wiIh 
approval from DOE tIuIt DOE will accept residue materials from Ihe experiment before we can usc Iheir depicted 
umnium mctalln our experiments.") 
153Written Presentation of Arguments of Intervenozs at 53. 
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allegation.l54 The only response is citation to Licensee's Exh. 11, the Affidavit of 
J. Charles McKibben at 4, , 11, where Mr. McKibben says, "Licensee remains in 
charge and must satisfy itself that the work is in compliance with all requirements 
of NRC license and MURR's health physics practices." What the Licensee does 
not say directly is that it did satisfy itself of the safety of its project before 
applying for a license and commencing work under it. 

The Licensee does present an extended argument that it is not required to 
complete a safety analysis report, despite the Intervenors' statements in their 
written filing that such a report is required. With respect to that question, 
I endorse the correctness of the following passage from Licensee's WriUen 
Presentation, at 17: 

Regulatory Guide 10.3 prescribes the type of infonnation needed by the NRC [about equip
ment, facilities, IJId radiation protection programs] under § 4.5, Description of Equipment, 
Facilities and Instrumentation, and under § 4.6, Proposed Procedures to Protect Health and 
Minimize DlJlger. As discussed elsewhere in this Licensee's Written Presentation, the Li· 
censee has provided such infonnation in its applications. Nowhere in those sections, or 
any other section, does Regulatory Guide 10.3 require a "safety analysis repon or accident 
analysis," let alone a "wont-case lJIalysis." [Footnote deleted.] 

Indeed, as I read Regulatory Guide 10.3, there is not only no requirement for 
a safety analysis, there also is no requirement that the applicant certify that it 
believes that there is an adequate assurance of safety for the licensed activity. 
All that is required is that 

all items should be completed in sufficient detail for the NRC to detennine that the applicant's 
equipment, facilities and radiation protection program are adequate to protect health and 
minimize danger to life and propeny.155 

In this instance, it appears that the Staff was satisfied that the University met 
this requirement adequately, since a license was issued to iL How the Staff 
reached that conclusion is not known since the Staff also is not required to issue 
a safety evaluation or to explain the basis for the issuance of a license. 

Furthermore, the Intervenors have pointed to no persuasive reason why any 
Staff analysis is necessary. Although the Intervenors have shown the need for 
some safety improvements with respect to the TRUMP-S project, the Licensee 
appears to have taken a responsible approach to ensuring the safety of its project. 
Further, the Licensee was not controlled by Rockwell with respect to its safety 
responsibilities. After reviewing the credentials of MURR's top personnelm 

154 Uccnscc', Written PrcsenLition at 80-82. 
UJRegulatory Guide ID.3·2, §3; IU Intervenors' Wrillen Prcscnt.ation at 10. 
U6 Su the abstncts of the credentials of some MURR personncl among the credentiaJs of witnesses, at pp. 43-49, 
above. 
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and having studied their technical testimony at length (with the assistance of my 
technical advisor), I find that they are ski11ed professionals who write (and think) 
carefu11y and professionally. Furthermore, they are using a management system 
that is appropriately organized. For example, they have a Central Radiation 
Safety Committee and local subcommittees at different locations around the 
University.157 Almost a11 the members of the local Isotope Use Subcommittee 
(IUS) have handled curie amounts of radioactive material and one member has 
had responsibilities as a graduate student in handling unsealed alpha-emitters.1S8 

Furthermore, I find that the IUS has been actively managing this project,1S9 along 
with the MURR Reactor Advisory Committeel60 and the TRUMP-S Group (the 
people involved in the project).161 

In finding that the University of Missouri is managing this project, I do not 
minimize the role of Rockwell International (Rockwe11) in initiating it. Rockwell 
designed the draft experimental protocols, drafted procedures, and trained the 
initial investigators at the University of Missouri.l62 The creators of TRUMP-S . 
~e Rockwell employees. 

However, I also find that the University of Missouri has a valid, independent 
role in ensuring the safety of the project for which it is licensed. This is not a 
sham or dummy project, which might be a breach of the licensing regulations 
because it would not truly disclose the responsibility for licensed activities. The 
Licensee is a valid manager of this project, making extensive, appropriate use 
of Rockwell International's expertise in order to facilitate the success of the 
experiment and to protect the public safety. 

1S7 Langhont 9 at 8, • 26. 
1581e1. at 9. 1 21. 
1'9ruS minutes can be found in Intavenon' Exh. 19 at 343·50. 
160 Exh. 19. at 351, 352 
161 1e1. at, illkr oIia, 219·20, 224·25, 298·306. 
162 S~~, for example: 

• The Intervenors' Exh. 19 at 35, Lcuer from Marjorie Cochran to Resean:h Reactor Facility. December 
18,1989, accepting MURR', proposal to perl'orm TRUMP·S by stating. "Rocketdyne ••• requests lhat 
you support our activities related to measun:ment of thermodynamic dynamic properties of wmium, 
plula1ium, and neptunium • • • ." (Emphasis added.) 

• lei. at 37, where Rocketdyne agrees to make available specific equipmenL 
• lei. at 227·71, in which Rockwell requests the 'upport of the University in performing Stage 2 

activities and lays those activities out in some detail. 
• licensee', Exh. II, Affidavit of 1. Clules McKibben Regarding Rockwell Participation in TRUMP· 

S Experiments, the Alpha Laboratory, at 2-4, ~~ 4·8. Illting lhat nine Rockwell persmncl ('mcluding Mr. 
leffRoy) have attended TRUMP·S meetings or aerved u consultants. with the most active three ,pending 
a total of 180 wotXing days at the University. 

• licensee', Exh. 9, Affidavit of Dr. Susan M. Langhorst, at 11·12, , 32, Illting lhat Rockwell employee 
leff Roy trained the initial authorized users in the techniques and set·up of the TRUMP·S experiments 
because he was "an experimenter who had helped to develop the experiment and had actually perl'onned 
the experimental measurements on nre-earth materials." (I note lhat Dr. Langhorst', affidavit does not 
appear to directly disclose lhat Mr. Roy wu still a Rockwell employee.) 
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S. Pressure to Run "Night and Day" 

The Intervenors also make the following charge, unsupported by citation to 
the record: 

[T]he mon worrisome aspect from a safety standpoint is the Rockwell pressure to run night 
and day, every day, trying to mue a deadline, pushing safety to the bacIc burner, causing 
corners to be cut, and ending up with necessary safety modificatioos like the HEPA filter 
matter not taking place. It is precisely under such time pressures that accidents happen.1CiJ 

In response, the Licensee states that the experiments themselves require being 
run continuously once they begin. Licensee's Exh. 11, Affidavit of J. Charles 
McKibben at 6, , 17 states: 

It is not pressure from Rockwell that requires these experiments to "run night and day," 
but the type of experiment that is being conducted. Once an experiment is ltarted on free 
energy or activity cocfficien1 detenninatioos, it needs to go to completion. The time required 
depends on the materials and the type of tesL fur the actinides of interest, the time can 
vary from ten houn to a few days, and the experimental equipment is let up to handle 
this. Additionally, the facility staffing, opcnting schedule (24 hours/day, 7 days/wcek), and 
the infrastructure at MURR are set up for and routinely provide the oversight and safety to 
support these types of nuclear related experiments that operate night and day. 

I conclude from the record that there is no improper pressure being placed 
on the University to operate around the clock. 

6. OveraU Conclusion 

I find that there is nothing improper about the Licensee's relationship to 
Rockwell International Corporation, which has substantial commercial and pro
fessional impact on TRUMP-S but does not control the day-ta-day operations 
that affect safety. Whether looked at separately or in combination, the Inter
venors' arguments and supporting evidence on this subject are insufficienL The 
Licensee has carried its burden of proof on this subjecL 

VIll. MISCELLANEOUS ARGUMENTS OF THE INTERVENORS 

A. Adequacy or the Starr's Review 

The Intervenors have repeatedly alleged that the license amendments should 
be invalidated because the Staff's review of the applications was inadequate. 

1CiJWritten Presentation of Arguments ofIntcrvcnon and Individual Intervenon, October IS, 1990, at S3. 
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They argue that there was no safety evaluation report, no explanation of any 
kind, and certain specific errors should have been caught and corrected. 

I conclude that these arguments are simply irrelevant to the issues before me, 
which are the admitted areas of concern, and whether the Licensee has sustained 
its burden of proof on those issues. I agree entirely with the following statement 
from Licensee's Written Presentation, at 13-14: 

NRC precedents hold that the adequacy of the NRC Staff's review is not the subject of a 
licensing proceeding. As recently ltated in a reactor operating license amendment proceeding 
in which, just like the instant case, the amendment had been granted by the NRC Staff prior 
to the hearing: 

With minor exceptions not relevant here, it is the applicant that bears the ultimate 
burden of proof in NRC operating license amendment proceedings and not the staff. 
Thus, contrary to the intervenor's apparent belief, the adequacy of the staff's review 
is not the proper focus for such proceedings. 

Florida Power &: Light Co. (SL Lucie Nuclear Power Plant, Unit 1) ALAB-92I, 30 NRC 
In, 186 (1989). See also Louisiana Pow~r &: Light Co. (Waterford Steam Electric Station, 
Unit 3), ALAB-812, 22 NRC 5, 55-56 (1985): Pacific Gar and Electric Co. (Diablo Canyon 
Nuclear Power Plant, Units 1 and 2). ALAB-728, 17 NRC m, 807, review denied. CU-
83-32, 18 NRC 1309 (1983). The NRC Staff is not on trial in a licensing proceeding .••• 

B. Adequacy of the Applications 

The Intervenors also have alleged that the applications filed by the Licensee 
are deficient and that relief should be granted based on the applications alone, 
without permitting the Licensee an opportunity to amplify the application 
materials. This conclusion is said to follow from 10 C.F.R. §2.1233(c), which 
provides that the Intervenors' 

wriuen presentation. • • must descn"be in detail any deficiency or omission in the license 
application, with references to any particular section or portion of the application considered 
deficient, give a detailed statement of reasons why any particular section or portion is deficient 
or why an omission is material, and describe in detail what relief is sought with respect to 
each defici~cy or omission. 

The written presentation is intended to increase the threshold for stating 
claims. I agree with the Licensee that it is a non sequitur to jump from this 
requirement concerning the written presentation to the conclusion that the only 
thing to be litigated is the sufficiency of the application at the time it was first 
submitted. The Intervenors also would conclude, although I do not, that the 
Licensee is limited in its case to supporting the sufficiency of its application, and 
that it cannot submit new technical responses to technical materials submitted 
by the Intervenors. 
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If the Intervenors were correct, this would place a massive and impossible 
task on all applicants for licenses because they would have to anticipate all 
possible questions at the time of filing. In fact, this requirement does not exist. 
First, the Staff may ask questions that may result in supplemental materials being 
filed by an applicant. Second, when the Intervenors raise new issues, responsive 
materials also may be filed. 

As I have previously stated in this case: 

It is general practice at the NRC to permit applicant to amend its application papers to 
remedy defects that may be disclosed during the pendency of a proceeding, thus creating a 
dynamic licensing CIlvironmenL tM 

This dynamic environment also is a corollary of the regulatory requirement 
that an intervenor must show what relief is sought. 10 C.F.R. § 2.1233(c). 
If, for example, an intervenor were to show that an application contains 
inadequate explanation of something, appropriate relief might well be to require 
an explanation (or a modification of the activity) rather than denying the 
application altogether. It would make little sense to make deficiencies that can 
be explained be fatal to an application. 

c. Inadequate Right to Respond 

At several points in the record, the Intervenors have complained that they 
ought to have the right to respond. However, the regulations are clear. My 
determination will be made on the basis of a written record. 10 C.F.R. 
§ 2.1233. Oral presentations will be made only upon a determination that they 
are necessary to create an adequate record for decision. 10 C.F.R. § 2.1235. Any 
claim that goes beyond the directive of the regulations is a challenge to them 
and is not allowable in this proceeding. Hence, I conclude that the Intervenors 
have had an adequate opportunity to respond. 

In addition, it is my experience as Presiding Officer in this case that there 
have been many opportunities to respond concerning any issue of importance 
before me. Where I have felt that there is an important issue on which a further 
response has been needed, I have asked for such a response. 

1M Memorandum and Order (Licensee's Partial Response Concerning Temporary Stay), LBP·90-38, 32 NRC 359, 
364 (1990). S,. 52 Fed. Reg. 20,089, 20.091 (May 29, 19S7): The pwpose of section 2.1233(c) was to ensure 
thlt "Intervenors challenging an application for licensing action must describe in detail any deficiency or omission 
in the application." In light of previous difficulties in defining specific contentions in adjudicatory proceedings. it 
is apparart that in informal proceedings under Subpart L the Canmission wished to avoid having the Intervenors 
litigate wgue, generalized concerns that have no nexus to any specific regulatory problems, ie .• deficiencies or 
omissions in the application. However, that regulation expresses no limit on the type of information that can be 
provided by intervenors to demonstrate that the alleged deficiencies or omissions exist and are legally significant or 
by the applicanl/licensec to demonstrate that the deficiencies or omissions do not exist or are not legally significant 
or to remedy any such deficiencies or omissions. 
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D. Request ror Oral Presentations or a Hearing 

1. Areas 0/ In/ormation 

The Intervenors were invited to specify in their written presentation questions 
that the Presiding Officer might pursue pursuant to 10 C.F.R. § 2.1235. They did 
so at pages 55-59 of their Written Presentation, setting forth six different areas in 
which questions were suggested. I have examined each area and have determined 
that there are no more questions I need to pursue, beyond the several questions 
I have already asked, in order to ensure an adequate record. For the most part, 
the answers to the questions were either voluntarily provided by the Licensee or 
were not relevant. In the remainder of this section of the Memorandum, I will 
discuss each of the proposed areas separately. 

a. Area No.1: Isotopic and Curie Content of Plutonium 

In this area of information, the Licensee submitted extensive evidence to 
which the Intervenors were permitted to reply. There have been several decisions 
with respect to this question, including a part of this decision. The principal issue 
was not factual but legal: the interpretation of the meaning of the applicable 
regulatory guide with respect to the applications for licenses. I find that there 
are no necessary questions to raise with respect to this area. 

b. Area No.2: Testing in Place 

The question of testing HEPA filters in place has been extensively addressed 
by the Licensee and discussed at length in this decision, even though the 
Licensee has voluntarily agreed to install the in-place tested filter advocated by 
the Intervenors. There are no questions necessary for me to raise with respect 
to this area 

c. Area No.3: Experience and Training of Staff 

The experience and training of the MURR Staff are discussed extensively in 
this decision, including an extensive discussion of their relationship to Rockwell 
International personnel. The discussion was based on extensive evidence 
submitted by the Licensee. There are no questions necessary for me to raise 
with respect to this area. 
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d. Area No.4: Safety Analysis 

These questions relate to a safety analysis used by the University of Missouri 
at a public meeting and subsequently filed in this case. The analyses on which 
this proceeding relies go far beyond this initial analysis and are far more 
important than it. The significance of the use of this allegedly incomplete 
analysis by the University of Missouri is discussed in this decision. There are 
no questions necessary for me to raise with respect to this area. 

e. Area No.5: Decommissioning 

The questions discussed in this decision concerning decommissioning (see 
"I. Effect of Staff Order," below, pp. 123-25) are largely legal questions with 
respect to which the factual questions suggested by the Intervenors are irrelevant. 
There are no questions necessary for me to raise with respect to this area. 

f. Area No.6: Steppen Recommendations 

I have not considered in this opinion whether or not each of Mr. Steppen's 
recommendations was implemented. With respect to in-place testing of HEPA 
filters, which the Intervenors raised and supported with evidence of their 
own, I have carefuIly considered the issues that remained after the Licensee 
installed the requested filter. With respect to the other recommendations, not 
supported by evidence with respect to their importance, I have not considered 
it sufficiently relevant that recommendations might not have been foIlowed 
to pursue this question further by analyzing each recommendation and the 
Licensee's explanation. I do discuss at length the independent decision process 
of the University, which satisfies me. I see no further questions to ask that are 
necessary to have an adequate record. 

g. Conclusion 

Each of the informational requests of the Intervenors has been satisfactorily 
answered or has been found by me to be of insufficient relevance for me to 
pursue it. There is no need for oral presentations to have a complete record. 
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2. Request for Right to Reply 

The Intervenors have requested leave to respond to Licensee's Response to 
Intervenors' Rebuttal, and the Licensee has responded.l65 The motion is premised 
on the belief that the Intervenors are entitled to an opportunity to respond to 
all new matters. However, this premise is flawed because the right to reply 
depends on my determination concerning the need for an adequate record. In 
reaching a conclusion on this question, I find it relevant to consider whether the 
new information relates to a subject about which the Intervenors already have 
had ample opportunity to file their expert opinions so that there has been a fair 
opportunity to influence the outcome of the case. 

I have decided to discuss each of the requests, beginning at page 2 of the 
filing. The next portion of this Memorandum deals with each request, using 
bulleted passage to respond to each request or family of requests: 

• The Intervenors generally request an opportunity to respond to all 
exhibits, without suggesting the nature of the testimony they would 
adduce. This general statement does not persuade me that a response 
is necessary for an adequate record. 

• With respect to the request to respond concerning the appropriateness 
of models coming from Regulatory Guide 1.145 or NUREG-1140, I 
find that the question of an appropriate model has been around a long 
time in this case. There has been anore than ample opportunity for 
the Intervenors to produce arguments and information in support of 
their model or in opposition to models based on NUREG-1140. The 
portion of this decision dealing with the models reviews many of the 
arguments made by both parties on this issue. 

• The Intervenors' request concerning XIQ values is denied. It is 
irrelevant whether there are other XIQ values that suggest a greater 
hazard than the ones in Regulatory Guide 1.145. 

• The Intervenors want still another chance to comment on what is 
"conservative" and "realistic." This request is denied because they 
already have had ample opportunity to argue this point, which is 
irrelevant to the grounds for this decision. 

• The Intervenors' request to comment on ''new" arguments about re
lease fractions is denied. They previously questioned the methodol
ogy of NUREG-1140 in Intervenors' Exh. 20, ,94, and could have 
set forth their reasons more fully at that time. In addition, all that 
Dr. Langhorst has done is to cite a passage of the NUREG itself. 

165Intc:vcnots, Motion for Leave to Respond to New F,cts and Arguments in licensee', Response to lnIervcnors' 
RebuIul, Februuy 12, 1991: licensee', Response to Intervenors' Motion for Leave to Respond to New F,cts and 
Arguments in liccnscc', Response to Intervenors' Rcbuual, Februlry 21, 1991. Su LBP-91·14, 32 NRC 26S 
(1991), for • clilCllSsion of • ,imilar issue arising earlier in this CISe. 
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• The Intervenors' request to comment about the Halitsky model is 
denied. This opinion does not rely on the Licensee's comments 
concerning that model, hence commenting would be irrelevant. 

• The Intervenors' request concerning models of research reactors is 
denied. Whether such models are pertinent is irrelevant because I am 
not relying on such models and because the TRUMP-S panel already 
had an opportunity to explain why they are relevant if it had chosen 
to do so. 

• The Intervenors allege that "Dr. Langhorst [has made] • •• new 
arguments attempting to wriggle out of the close agreement between 
the Panel's dispersion estimates and hers." They request to show 
how Dr. Langhorst's estimates are therefore incorrect. However, I am 
looking to the quantitative estimates only to see whether they provide 
convincing evidence that my qualitative judgments about safety are 
incorrect. 

I am not relying directly on the quantitative models, primarily 
because there are so many ways of selecting assumptions, such 
large error bounds when multiple terms are multiplied, and so little 
confidence that can be placed in the results. To the extent that I am 
relying on a model, it is because the assumptions of that model have 
been relied on by the Commission for a regulatory purpose. 

Consequently, given the limited effect of models on my decision, 
I find that the parties had ample opportunity to argue their case for 
models, each party having had two principal opportunities to make 
their case. No further filings (or questions on my part) are necessary 
for the adequacy of the record. 

• Intervenors argue that they should respond concerning the implica
tions of a match in concentrations inside and outside the building 
after a release. This is another modeling detail about which no fur
ther information is needed for an adequate record. 

• For similar reasons to those already given above, I deny the request 
to respond concerning: (1) the claim that the TRUMP-S Panel's 
dispersion analysis is mistaken or irrelevant, (2) that none of the ra
diation protection standards the Panel cited are applicable (a claim the 
Intervenors might have supported through timely legal argumentation 
in expectation of a refutation by the Licensee), and (3) the argument 
about the use of the I-rem standard in 10 C.F.R. § 30.32(i), which 
I had previously ruled to be irrelevant as a threshold for emergency 
planning, without commenting on its implications for acceptance cri
teria. 

• I deny the request to respond further about Dr. Morris's verbal dis
tinction between release fractions and entrainment fractions. While 

114 



parties may choose different words, I understand the meaning con
veyed as well as the difference in preference as to appropriate words 
to use. Since the Intervenors have mixed their response in with their 
motion, I already know their position anyway. 

• I find that there is no further need for a response concerning the fol
lowing long list of requests, which I describe in a cursory fashion, 
solely for the purpose of demonstrating that I have read and charac
terized them: 

release fraction experiments, Morris testimony about one par
ticular TRUMP-S experiment, an allegation that Dr. Morris poses 
conditions in which an accident cannot happen, an allegation con
cerning how Dr. Morris has said the Panel "invoked large quan
tities of plutonium" and misled the Presiding Officer about the 
quantities of combustibles that are available, limitations of exper
iments to no more than milligram quantities (evidence on which 
I place no reliance), claims about what the Intervenors have said 
about Chernobyl, an allegation that Dr. Morris is rewriting his
tory about his own use of ID-6, 

Morris testimony about conservatisms and nonconservatisms 
(already beaten to death by both parties), new arguments about 
0.001 as a maximum release figure (a question already briefed 
by both parties extensively), assertions about the Seehars and 
Hochrainer studies and Dr. Morris's use of them (a side issue 
of credibility that is not persuasive regardless of its truth), Dr. 
Morris's assertions about a maximum credible fire, differences 
of opinion about Dr. Morris's use of the term "release fraction," 
claims about whether Morris and Krueger did or did not cite 
Hilliard and the meaning of the citation, claims about misinter
pretations of the Vixen experiments (which are irrelevant to my 
decision), Dr. Morris's claims about the Panel's reference to Dr. 
Batzel (which is irrelevant), 

Dr. Morris's use of the Hilliard data, Dr. Morris's arguments 
about the Schwendiman and Mishima study, Dr. Morris's alleged 
rewrite of Mishima and Schwendiman, Dr. Morris's new claims 
about Rocky Flats release fractions (since neither side presented 
any persuasive data or analysis that would permit me to draw 
independent conclusions concerning this incident), Dr. Morris's 
accusation of "fraudulent" behavior (part of a heated exchange 
between Dr. Morris and the Intervenors, who make many accusa
tions against Dr. Morris), Dr. Morris's assertions about whether 
it is appropriate to assume an explosion in the Alpha Laboratory, 
Dr. Morris's allegedly "disingenuous" argument about the Inter-
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venors' believing that fission products are present in the Alpha 
Laboratory, Dr. Morris's other new claims about Rocky Flats, 

Dr. Morris's HEPA filter arguments, claims about HEPA 
filters and about ground releases, claims about a 15% dose 
contribution being de minimis, claims related to a TRUMP-S 
Review Panel request allegedly made for all TAMS and relevant 
to a very general statement by TRUMP-S that all TAMS in toto 
are severely inadequate (but without specifying the basis for the 
belief), Dr. Morris's assertions about the relevance of a National 
Cancer Institute study (on which I do not rely), Dr. Morris's 
statements about a maximum credible accident and plume rise, 
Dr. Morris's statements that the Intervenors were not limited in 
access to information and particularly that the University did not 
improperly withhold a letter from the fire marshal (because there 
has been ample opportunity to raise issues related to the use of 
sprinklers, particularly within the Alpha Laboratory, and because 
additional precautions will be ordered to ensure the safety of the 
area outside the Alpha Laboratory), 

Mr. Eschen's statements about HEPA filters, portions of Mr. 
Purington's statement dealing with fire spreading from within the 
Alpha Laboratory (because the Intervenors were given a chance 
to respond to my questions about this area of interest), Mr. Pur
ington's statements about preplanning (because far too much time 
was spent on this subject and Captain Wallace could have more 
fuHy described the reasons for his statement about prepJanning 
when he made the charge), Mr. Purington's general comparisons 
of the Livermore National Laboratory fire department and com
munity fire departments (because I do not rely on these), Mr. 
Purington's reference to insignificant gamma doses from ameri
cium (because I do not rely on it), 

Mr. Purington's comments that a municipal fire department 
properly trained will fight a radioactive fire (this is general 
testimony on which I do not rely), Mr. Purington's claims about 
using SCBA equipment for fighting fires involving radioactivity 
(because I have found that the maximum credible fire is far 
smaller than the Intervenors imagine and because there is no need 
for further testimony to determine that Mr. Purington's testimony 
with regard to sma)) fires is credible), because Mr. Purington's 
discussion of fire loading is incorrect (the Intervenors' point about 
wood construction of the Alpha Laboratory is not well taken given 
the size of fire I find credible, and the Intervenors have had ample 
opportunity to address the credibility of either a simultaneous 
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event in which there is a large leak of hydraulic fluids followed by 
ignition in an elevator that is distant from the Alpha Laboratory, 
or of a natural gas fire resulting from a leak in a solid pipe that 
is protected by a shutoff valve),l&S 

Mr. Purington's statement that HEPAs would not be clogged 
in a maximum credible fire, an offer of proof related to Mr. Pur
ington's statement that one should not ventilate a fire involving 
radioactive materials (the Intervenors have had ample opportunity 
to make this argument regardless of Mr. Purington's testimony, 
and the size of the maximum credible fire that I have accepted 
makes the proffered testimony of very little value), all of Mr. 
Purington's testimony concerning the importance of NFPA stan
dards (since I asked the parties a question on this subject), Mr. 
Purington's testimony questioning the need for sprinklers (which 
I used, with slight modification, to support the use of sprinklers 
and which also has led me to seek either further clarification of 
basement fire-loading or the installation of more sprinklers), 

Mr. Purington's statement about pressures (on which I have 
not relied), Mr. Purington's statement about hydraulic oils and 
natural gas fires (which were risks known before his testimonyl67 
and could have been subject to the Intervenors' earlier challenge), 
Mr. Purington's conclusions on page 25 of his testimony (because 
I can judge the relationship of his conclusions to his testimony 
and do not find that evidence on this subject from the Intervenors 
is necessary to an adequate record), the relationship between Mr. 
Purington's testimony and his exhibits (because I do not need 
assistance to check the testimony against the exhibits), 

Mr. Meyer's citation of a Regulatory Guide (because it is 
not necessary to an adequate record that the Intervenors inter
pret the Guide for me), Mr. Meyer's assertion that the MURR 
emergency plan covers more severe accidents than could come 
from 1RUMP-S (because I do not rely on that assertion), Mr. 
Meyer's testimony concerning FEP 3 and 3A (because the inter
venors have had ample chance to brief this subject), Mr. Meyer's 
claim that the Licensee has always recognized that preplanning is 
essential (because I can evaluate this claim against the description 
given and do not need further evidence for an adequate record), 
Mr. Meyer's evidence that firefighters would fight a fire (the In-

l&STIlls natunl. gu .ystcm is a one (I)-inch ItCe1 pipe located in the ceiling of the MURR basement willt a 111/6" 
valV6 Willi iso/alio" 6huloff IGIV6 at it.r ~fllry poiN into 1M MURR Buildi",. See p. S7-S8. note 43, above. 
167 S66 licensee'. Exh. 4, Affidavit of Clules B. Edwmls, Jr., November 13, 1990, II 8-9, "34-38. 
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tervenors have had many chances to demonstrate that they would 
noO, 

Mr. Meyer's calculation of fire loadings (the Intervenors have 
responded to questions concerning in-laboratory fire loadings and 
the procedure I have set up in this decision ensures low loadings 
outside the lab - other than for the hydraulic fluid in the elevator 
and the natural gas pipe, which the Intervenors have known about 
since Licensee's Written StatemenO, Mr. Meyer's arguments 
about smoke movement (a subject about which the Intervenors 
have had many opportunities to comment and on which I do not 
rely), Mr. Meyer's assertions about NFPA practices in the NRC 
context (because the Intervenors have had a chance to address 
this question, which I asked the parties), 

Mr. Meyer's attempted justification of "violations" of NFPA 
standards (because the Intervenors had a chance to answer my 
question on this subject), Mr. Meyer's claims about the adequacy 
of SCBA equipment (because I have found that the maximum 
credible fire is far smaller than the Intervenors imagine and 
because there is no need for further testimony to determine that 
Mr. Purington's testimony with regard to small fires is credible), 
Mr. Meyer's "new" arguments about fire protection methods 
(because the Intervenors have had ample chance to make the 
argument they ask to be able to make), Mr. Meyer's use of 
documentation (because there is no need for the Intervenors' 
comments to have an adequate record), 

Mr. Osetek's arguments about the 4.5-m/sec assumptions (be
cause I do not rely on those arguments), Mr. Osetek's claims 
about XIQ (because the Intervenors have had every chance to 
present their arguments about XIQ), Mr. Osetek's "new" claims 
about probability (because the Intervenors' have had numerous 
opportunities to address what is credible), Mr. Osetek's state
ments about PNL-599 (because I do not rely on them), Mr. Os
etek's claims concerning the relevance of test fires where gasoline 
is involved (because the Intervenors have had many opportunities 
to argue the relevant standard for analysis of releases), 

Chief Wallace's statements discounting the value of Mr. Call's 
testimony (because I can weigh the value of this assertion without 
further comment by the Intervenors), 

Chief Markgraf's testimony about handling emergencies rou
tinely (because his meaning is clear from the context and does 
not need further testimony from the Intervenors for clarification), 
Chief Markgraf's testimony that his department can fight nuclear 
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fires of the sort likely to occur at the Alpha laboratory (because 
there have been ample opportunities to address this subject), Chief 
Markgraf's testimony about CFD equipment exceeding "nearly" 
every NFPA standard (because exact compliance is not suffi
ciently relevant to require an addition to the record), Chief Mark
graf's statement about NFPA being a commercial business (in
sufficient relevance), Chief Markgraf's disdain for Captain Wal
lace's allegedly unrealistic worst-case scenarios (the Intervenors 
have had a chance to present evidence on credible scenarios), 
Chief Markgraf's testimony about the knowledge of firefighters 
concerning gamma exposure (because of insufficient relevance to 
whether a fire would be fought - since firefighters' welfare is 
not part of the admitted area of concern), 

Chief Markgraf's testimony about the role of the Incident 
Commander (because this is not new testimony, having been 
one of the questions I reflected on in dissolving a temporary 
stayl68), Chief Markgraf's conclusions about the simple policy of 
the CFD (because there is no need for further testimony to permit 
me to test the conclusion against its basis), Chief Markgraf's 
testimony concerning the continuing learning process of CFD 
(because the proffered testimony is not related to this statement 
at aU but to an unstated premise that appears in the remainder 
of the Markgraf testimony), testimony about CFD's readiness 
compared to other departments (because there has been ample 
opportunity for the Intervenors to address CFD's readiness), and 
generally questions about the Licensee's response (because the 
Licensee has the burden of proof and is permitted to make the 
last response and because legal argumentation is not rebuttable 
through further evidence). 

Generally, after having reviewed the specific requests, I have the overall 
impression that the record is complete and that no further rebuttal is necessary 
for the adequacy of the record. Furthermore, the Intervenors have asked to 
respond where they already had an opportunity to respond, without disclosing 
their previous opportunity. After careful review, I find no requests to grant. 

The request to reply shall be denied in its entirety. 

168LBP-90-38, 32 NRC 359, 365 (1990). 
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E. Motions to Strike 

On February 12, 1991, the Intervenors' filed their Motion to Strike Portions of 
Licensee's Response to Intervenors' Rebuttal, and Accompanying Affidavits.l69 

The first paragraph of their motion, requesting that I strike matters that are 
not new facts or arguments is denied for insufficient specificity; it is not my 
job to comb Licensee's Response for Intervenors. Additionally, repetition is 
not particularly harmful in this written proceeding, where repetitious testimony 
does not consume valuable time during a public proceeding. Where there is 
some harm, such as a need to respond to repetitious material, there would be a 
reason to consider striking it. But the Intervenors have no need to respond to 
this material. 

The second paragraph of the Intervenors' motion is denied because the 1-
rem standard of 10 C.P.R. §§ 30.32(i) and 70.22(i) for emergency planning, 
while not directly applicable to this case, has some suggestive value as to what 
accidental releases may be permissible for licensees. The Commission has made 
provision for Licensees whose accidental release might exceed 1 rem to have an 
emergency plan (or further analysis). Further, the Commission has not erected 
a prohibition against such accidental releases. 

The third paragraph of the Intervenors' motion is denied because, even if 
the Intervenors should be correct (which the Licensee denies), there is no 
particular harm to Mr. Eschen repeating himself in this written proceeding -
as Intervenors have freely done. The fourth paragraph of their motion is moot 
since I did not choose to use the cited study for any purpose at all. 

The Intervenors filed another Motion to Strike on June 13, 1991. That motion 
challenged a portion of a filing by the Licensee that I find to be relevant Even 
if I were to reach the contrary finding, I would not encourage motions to strike 
when there is no need to reply to the challenged portion and I would leave 
the matter in the record, trusting that I would use it only if I found it to be 
appropriate to do so. 

F. Motion for Reconsideration 
I 

On May I, 1991, the Intervenors filed a Motion for Reconsideration of 
Determination Apparently Contained in Memorandum and Order (First Initial 
Decision) of April 15, 1991, LBP-91-12.170 The motion challenged three de
terminations that I made in my First Initial Decision, at least one of which was 

169 Su al.ro Licensee'. Response to Inle!Vcnors' Motion 10 Strike Portions of Licensee's Response to lnIe!Vcnors' 
Rebuual, IlId Accomplllying Affidavits, February 21, 1990. 
170 Su al.ro Licensee'. Response to "Inle!Vcnors' Motion for Reconsideration ••• ," May 13, 1991: Inle!Vcnors' 
Motioo for Leave to Reply to Licenscc'. Response to "Intervenors' Motion for Reconsideration ••• " (May 13, 
1991), May 21, 1991: and Licensee'. Response to "Inle!Vcnon' Motion for Leave to Reply ••• ,"June 3,1991. 
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clearly labeled as "a tentative conclusion." The motion is denied because none 
of the decisions was premature, being related to the matters being decided and 
helpful to an understanding of the questions being asked. The decisions also 
were made on an evidentiary record that included four major filings of the parties 
(two more than required by the rules). Furthermore, the tentative conclusions 
have been fuIIy reexamined in this decision in the context of the entire case. 

G. New Inrormation: Fire Exits 

The Intervenors' Motion for Leave to Submit Evidence Respecting Critical 
Safety Failures Identified in Site Inspection of May 18, 1991 (May 22, 1991), 
requested leave to submit new evidence concerning aIIegedIy inadequate fire 
exits from the basement level of the MURR facility, in which the Alpha 
Laboratory is 10cated.l7l 

I conclude that the Intervenors have failed to demonstrate either that their 
allegation falls within an admitted area of concern or that they meet criteria 
for the late-filing of a concern.17l With respect to timeliness, I note that 
the Intervenors were invited to specify in their written filing those areas of 
information concerning which the Presiding Officer was requested to inquire 
further. The purpose of the requirement was twofold: to solicit suggestions 
that I could pursue in the interest of a fair hearing, and to ensure that missing 
information was identified early so as not to slow matters up later. The areas 
in which the Intervenors requested more information were: isotopic and curie 
content of plutonium, testing in place, experience and training of staff, safety 
analysis, decommissioning, and Steppen recommendations.173 At the time they 
made these requests, members of the Intervenors' group had visited the Alpha 
Laboratory.174 There is nothing in the record that indicates that the Intervenors 
made an attempt to gain access for Chief Wallace or another fire expert. 

The material that the Intervenors seek to file does not fall within the first area 
of concern, to which it is closest in content. That concern stated: 

We are concerned about the potential for an accident such as a fire involving the nuclear 
materials to be used in the 1RUMP-S projecL Such an accident could release those very toxic 

171 S" Licenscc'. Response to Intervenms' Motioo for Leave to Submit Evidence. JWle 3. 1991. 
172The criteria for lato-filing of a concern might be inferred from the criteria for the late-filing of a pctitioo. 10 
C.F.R. 12.1205. SIt Nucuar M'/QU [fIC •• LBP·91-27, 33 NRC 54g (1991). They might also be infernd from the 
criteria found in Subpart G, 10 c.F.R. 12.714(a)(I). Another source of regulatory authority is 10 C.F.R. 12.1209, 
whiclt references 10 C.F.R. 12.734(a), dealing with reopening a closed record. 
173Wriuen Presentation of Arguments of Intervenors and Individual Intervenors, October. 15, 1990, at 55-59. 
174 JWle 8. 1990 Declaratioo of Diana Normand (Intervenors Exh. 17 to Wriuen Presentation of Arguments of 
Intervenors and Individual Intervenors. October 17, 1990). 
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materials and cause significant damage to public health and safety and to the environment, 
and specifically to many members of the petitioning organizationP' 

The Intervenors have not shown how the adequacy of exits (or entrances) 
from the basement is directly related to a release that will cause significant 
damage to public safety.176 The risk to occupants of the basement, if there is 
one, appears to be one of a fire that does not involve nuclear materials (given my 
determination concerning a maximum credible fire involving nuclear materials). 
Because a maximum credible fire will be quite limited in scope, there also does 
not appear to be a credible risk that firefighters will be hindered in gaining 
access. 

Hence, the Intervenors' remedy, if any, appears to be with the local fire 
marshall. They may, however, prefer to petition the Staff of the Nuclear 
Regulatory Commission to address their allegation. 

I conclude that this motion for leave to submit evidence shall be deniedp7 

H. Motion to Submit Evidence Regarding Critical Safety Failures 

On June 10, 1991, the Intervenors filed a Motion for Leave to File Report 
on Visit to Site on May 18, 1991, with Explanation of Major Life-Threatening 
Risks Observed (Intervenors' Report Motion).178 Some of the grounds cited in 
this motion overlap those of the motion I just ruled on, in subsection G, above. 
That motion was found to be both inexcusably late and inadequate, for the 
reasons just stated above.179 The non-overlapping matters covered in Intervenors' 
Report Motion are: 

• combustibles presenl in the facility outside the lab. 

• the "enclosed space" or "storage area" over the lab (which could contain com
bustibles). 

• the possibility of an accident with a forklift servicing the storage area, and 

175 Request for Hearing and Stay Pending Hearing. May 10. 1990, It 4. 
1761 do not accept the Intervenors' argument that it intended "significant damlge to public .. fcty" to include the 
possibility of injury to voluntary visitors to the Alpha Laboratory. Nor do I think it It all likely that visitors will 
be taken to thlt Laboratory when Ictinides Ire in use within it. 
Inl Ilso lind thlt the motim is untimely. Section 21233(d) requires I participant in I Subpart L proceeding to 
include in its initial wriuen presentation, "Ill documentary data, informational mlterial or other wriUcn evidence 
upa! which it relies .••• " To submit untimely evidence, cause must be shown. Yet. individuals Issociated with 
the Intcrvcnora toured the Alpha Laboratory more than I year Igo. Su, 6.,., 1une 8, 1990, Declaration of Dilnl 
Normand (lntcrvcnors' Exh. 17 to Written Prcscntatim of Arguments of Intervenors Ind Individual Intervenors, 
October 17, 1990). Rlrthcrmore, the Intervenors did not make I timely request of Ucensee for the admission of 
a lire expert to the Laboratory. They did not even mention such I need in their Writ1cn Presentation, in which 
they were invited to include needs for informatim. 
178 Su Liccnscc', Response to "Intervenors' Motion for Leave to File Report •.• ," 1une 19, 1991. 
179 SII id. 
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• the alleged inadequacy oC the Ucensee's procedures respecting storage oC com
bustibles and f1ammables.18o 

In addition to being raised in an untimely fashion, without adequate explanation 
of what the Intervenors knew earlier and why they did not inquire further, I 
conclude that the matters just mentioned are moot because of the provisions of 
the Order I am issuing, 

Based on the record before me, which does not include the proffered 
information, I had already concluded that there was no assurance that the 
fire loading found by Mr, Purington and relied on by him for his testimony 
would continue to be the fire loading in the area outside of the laboratory 
(Licensee's Exh, 19 at 3, 12-15, 18), Hence, I have granted relief regarding 
changes in procedures or the installation of an additional sprinkler system. I 
had not considered that a vehicle could use combustible fuel near the Laboratory. 
However, the change in procedures that I have decided to require must cover 
reasonably foreseeable contingencies, including the use of such a vehicle outside 
the Laboratory while actinides are in use within it 

I, Errect or Starr Order 

The Intervenors have suggested that this proceeding is affect{'d by a letter 
to the Licensee from John D. Jones, Materials Licensing Section of the U.S. 
Nuclear Regulatory Commission, dated March 13, 199V81 That letter states: 

We have reviewed your application Cor renewal oC Type A Broad Scope Material Ucense 
No. 24-00513-32 dated Apri128, 1988. Due to changes in regulations, licensing policy, and 
volllmi! of malerial submitted over many years we are requesting thal you resubmit your 
application in us entirety . ••• Enclosed find DraCt Regulatory Guide 10.5 (Rev. 2) which 
Curther describes the inConnation you need to provide.in your application. [Emphasis added.] 

The Staff's letter appears to put in motion a process of requiring compliance with 
regulatory revisions concerning decommissioningl82 and emergency response 
plans.183 I had formerly ruled that the provisions of the Commission's regulations 
governing the need for decommissioning and emergency response plans were 
inapplicable to the license amendments at issue in this case.l84 Although that 

18°In!ervenOtS' Report Motion It 6-7. 
181 The letter was transmitted to me on March 'rI, 1991, by licensee, appllently pursuant to its continuing 
obligation to keep me informed of arguably relevant events. Subsequently, I received "In1ervcnon' Motion 
for Reconsideration of Memorandum and Order lBP-9().4S, December 19, 1990 • , , ," April I, 1991, and 
"licensee', Response to 'IntervcnOtS' Motion for Reconsideration, , " Filed on April I, 1991," April 8, 1991. 
182 10 C.F.R, §§303S(c) Ind 70.2S(c). 
183 10 C.F.R. §§3032(i) and 70.22(1). 
184 Memorandum and Order (Admitting Parties and Defc:ning Action on a Stay) (August 28, 1990). 
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ruling removed these areas of concern as matters pending in this case, I 
requested comments from the parties to determine whether the Staff's action 
was a subsequent event that had the effect of imposing these regulations in this 
proceeding. 

Upon review of my past decisions and the parties' filings, and for the reasons 
set forth in detail below, I do not find that the Staff's intention to apply the 
provisions regarding decommissioning and emergency plans to the Licensee's 
license renewal application has any effect on this immediate proceeding. If the 
Intervenors desire to litigate these issues, they may petition the Staff or they 
may file a new petition for a hearing (as a way of determining whether hearing 
rights are available). 

However, in the course of reviewing the papers before me, I have ascertained 
that the Licensee may not be fully in compliance with 10 C.F.R. §§ 30.35 
and 70.25, requiring the submission of a decommissioning plan. Because of 
conflicting language in the regulations upon which both the Licensee and the 
Intervenors rely, I am referring the matter to the Staff for review and appropriate 
action. 

1. 10 C.F.R. §§30.32(l) and 70.22(1) 

My holding in LBP-90-45 with regard to the inapplicability of 10 C.F.R. 
§§ 30.32(i) and 70.22(i) to the amendments at hand was correcL The Staff 
issued the byproduct materials license amendments on April 5, 1990, 2 days 
before the effective date of the emergency planning requirements. The Statement 
of Consideration for the revisions to Part 30 shows that the Commission had 
identified existing byproduct materials license holders that would be required to 
file emergency response plans at the time the provision went into effect,185 There 
is nothing before me to indicate that the Licensee was one of those identified. 
The language of 10 C.F.R. § 30.32 demonstrates that the provision WOUld. be 
applicable to all applications for materials licenses seeking to use amounts· of 
actinides as specified in the Commission's regulations. 

It appears that the Licensee "slipped through the cracks" with respect to the 
amendment applications being litigated in this case. However, the Licensee's 
earlier renewal application for its broad-scope materials license was still pending 
before the Staff at the time the regulations became effective; hence, the 
new regulations appear to require compliance with the emergency planning 
provisions. 

The Intervenors' argument that those amendments. or the applications for 
those amendments. are still ''pending'' during litigation is without meriL When 

185S3 Fed. Reg. 14,501 (Apr. 7. 1989). 
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the Staff grants a license amendment, the Licensee may immediately operate 
under the conditions of that license amendment unless it is stayed. If the license 
amendment is challenged, after hearing, a presiding officer may reverse the 
Staff's decision. In other words, the Staff's decision to issue the amendment 
amounts to a final action on the application unless a determination is made to 
reverse that action and stay the effectiveness of the amendment. The applications 
are simply not "pending" for the purposes of this proceeding. 

The Intervenors have cited case law in support of their argument that the 
applications are still pending. However, all the cited cases involve regulations 
whose language made them effective with respect to the pending operating 
license applications. This is simply not the case here. 

2. 10 C.F.R. §§30.35 and 70.25 

Over the course of this proceeding, the Intervenors have, on at least three 
occasions, sought the admission of an area of concern regarding the applicability 
of 10 C.F.R. § 30.35 to the license amendments at hand. In the Intervenors' 
Petitions for Leave to Intervene: Requests for Stay, August 6, 1990, the 
Intervenors stated: 

We understand that the new quantities of nuclear material authorized place the University 
over the threshold requiring proof that the IJcensee is commiued to fully decontaminating 
and decommissioning the affected areas sufficient to be safely released for unrestricted use. 
• • . [or] that the University will set aside sufficient funds to adequately and sufficiently 
clean up the contaminated facilities. 

[d. at 4. However, the pleading did not state what regulatory provision had been 
violated. Licensee's Reply met this assertion by claiming that the Licensee had 
already filed a financial assurance document with the NRC under the provisions 
of 10 C.F.R. § 30.35(c), that the document had been "reviewed and accepted" 
by the NRC, and therefore the issue was moot and should not be admitted as a 
valid area of concern.t86 In light of this specific information from the Licensee, I 
found that the Petitioners had failed to raise any question germane to the license 
application. I therefore ruled that the Intervenors had failed in their attempts 
to make the issue part of this case.l87 The lack of specificity concerning the 
particular regulatory provision Intervenors' relied on kept me from appreciating 
the potential significance of this issue further at that time. 

The issue was again raised in two succeeding filings more clearly defined 
in terms of legal substance,l88 but those filings were not timely motions for 

186Rcspa1lc or Ucensee to wPetitions for Leave to Intervene: Requests for Stay" (August 20. 1990) at 14-15. 
187 Memorandum and Order (Admitting Panics ond Deferring Action on a Stay) (August 28. 1990). 
188 Written Presentation of Arguments or Intervenors and Individual Intervenors (October IS, 1990) at 25·26 and 

(C01llifflUd) 
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reconsideration of my former ruling rejecting the decommissioning issue as 
within the scope of the proceeding.189 Hence, my ruling excluding the issue 
should stand as final. 

The Intervenors now plead admission of this area of concern in their reply to 
my question regarding the Staff's intention to apply the decommissioning rule to 
the Licensee's license renewal application. Now they argue that the provisions 
of 10 C.F.R. § 30.35(a), and not those provisions of § 30.35(c), should apply to 
the amendments at hand. While I find the issue to be precluded by my prior 
decision,190 I find that the Intervenors' arguments are sufficiently meritorious for 
consideration by the Staff (which appears, however, to be proceeding - without 
my request - to ensure that the Licensee complies with the decommissioning 
regulations with respect to its entire broad-scope byproduct materials license).191 

To begin, sections 30.3S(c)(2) and 70.2S(c)(2) apply to each "holder" of a 
specific license that is: (1) issued before July 27, 1990, and (2) allows the 
possession and use of certain threshold quantities of radioactive materials of the 
type described in section (a) of that provision. These sections require the holder 
to file a decommissioning funding plan or certification of financial assurance 
for decommissioning on or before July 27, 1990.192 If the "holder" chooses 
to submit the latter, the decommissioning funding plan must be submitted 
with the Licensee's license renewal application. Under this scenario, the 
Licensee appears to be in compliance with the Commission's regulations. It 
has filed its certification of financial assurance and it wiII be required to file its 
decommissioning plan with its license renewal application. 

However, the Intervenors argue that section 30.3S(c)(2) is the controlling 
provision only for the preexisting license. At the time of the new applications 
for amendments that are the subject of this proceeding, the Licensee was making 
a fresh application for use of amounts and types of actinides that exceeded the 

Intervenors' Motiat for Order Admitting Area of Catc:em Respecting Fll\lnciai Assunnce of Decommissioning 
(November 26, 1990). 
189 Su Wisconsin Ekctric power Co. (Point Beach Nuclear Plant, Units 1 and 2), LBP.82·6, 15 NRC 281, 283 
(1982) rrrlherc was no timely motion for reconsideration. Hence, that decision of the Board should stand IS 

final',) 
190 I have reflected on the difference bc:twcc:n refusing to reconsider this point and my voluntary reconsideration 
of the need to specify the isotopes in use under the special materials license. I conclude that adding the 
decommissioning issue to the case at this time would produce substantial delay, necessary only because of 
Intervenors' carelessness in nising the issue properly in • timely fashiat. By contrast, my decision to ask for 
clear spcci/icaUat of the special nuclear materials license based at the existing record causes no delay. 
191 This argument also was made in Intervenors' Written Presentation, October 15, 1990, at 25, but it was not 
related to any admitted Catc:em and does not create an area of concern merely by being included in this 1i1ing. 
192 10 C.P.R. § 30.3SCc)(2) reads: 

(2) Each holder of a specific license issued before Iuly 'n, 1990, and of a type described in paragraph Ca) 
of this section lhallsubmit, on or before Iuly 'n, 1990, a decommissioning funding plan or a certification 
of financial assurance for dccomrnissioning in an amount at least equal to $750,000 in accordance with 
the criteria set forth in this section. If the licensee submits the certification of financial assurance rather 
than a decanmissioning funding plan at this time, the licensee shall include a decommissioning funding 
plan in any application for license renewal. 
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threshold amounts of the types of actinides described in paragraph (a) of the 
provision. Thus, with respect to these new materials, Licensee was an applicant 
under the terms of the regulations and not just a holder. 

Therefore, it appears from the language of the provisions that section 30.35(a) 
(and 70.25(a» would have been the controlling regulations at the time the Li
censee applied for the license amendments. Moreover, under the provisions of 
section 30.35(a), "applicants" for a specific license authorizing the possession 
and use of unsealed special nuclear material in quantities exceeding a certain 
threshold amount must file decommissioning funding plans - not just certifica
tions of funding assurance.193 

In view of the conflicting interpretations of the provisions of 10 C.F.R. 
§ 30.35 with regard to license amendments at hand, I have considered referring 
this matter to the Staff for its review and appropriate disposition. However, 
the Staff's letter to the Licensee sets the wheels turning toward requiring fuIl 
compliance with the decommissioning regulations. Hence, a referral is not 
appropriate. 

IX. CONCLUSIONS REGARDING ORAL PRESENTATIONS 
OR HEARINGS 

At numerous places in the record, the Intervenors have argued that they 
have the unqualified right to make an oral presentation or to conduct cross
examination as part of a full hearing. After consideration of these requests in 
the context of the voluminous record in this case, and the many opportunities 
to present evidence, I have decided that no oral presentations are necessary to 
compile an adequate decisional record.194 

193 5ections 30.35 and 70.25 became effective lune 'rI, 1988, and wcte in effect when Licensee filed its March 
1990 amendment application. Sectiat 30.35(a) reads: 

(a) Each applicant for a specific license authorizing !he possession and usc of unsealed byproduct 
material. • • • shall submit a decommissioning funding plan IS described in paragnph (e) of this section. 

Section 30.35(e) reads: 
ee) Each dccommissiating funding plan must contain a cost estimate for dccommissiating and a 

dcscriptiat of !he method of assuring funds for decommissioning from paragnph (I) of this section, 
including means of adjusting cost estimates and associated funding levels periodically aver !he life of !he 
facility. 

194 Suo •. g., Intervenors' Renewed Motion for Order Recommending rormal Hearing ••• (PART I), lune 20, 
1991; Intc:rvcnors' Renewed Motiat for Order Recommending Rlrmalllearing ••• (pART D), lune 'rI, 1991; 
Licensee'. Respatsc to "Intervenors' Renewed Motiat for Order ••• , H luly 1,1991. 

I find !hese motiats to be untimely since !hey relate to matters !hat have been in !he record for months and sincc 
!he Intervenors have not provided any good cause for !heir late filing. In addition, arguments with respect to Dr. 
Datu', testimaty woOld not persuade me to permit cross-examin.tiat because I have not accepted his testimony 
with =pect to !he matters !he Intervenors ,eck to nise. Arguments with respect to Mr. Puringtat'. testimony 
.eck to raise collatcnl matters !hat I do not believe would substantially reflect at !he admissability or credibility 
of his testimony. Nor am I prepared to consider, at this late date, !he significancc of a Branch Technical Position 
!hat is not dircctly applicable to !he license in qucstiat. 

Enough is enough. Thcte has been plenty of opportunity for !he Intervenors to submit !heir proof in writing 
and !hcte is, in my opinion, insufficient reason to have oral argument or a hearing. 
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X. REFLECTIONS ON SUBPART L 

In the course of this proceeding, the Intervenors have made numerous 
comments expressing their dissatisfaction with being part of one of the first cases 
tried pursuant to Subpart L, which denies them their ''right'' to cross-examination. 
The Licensee also has expressed some dissatisfaction at the enormous burden 
it has suffered because of the numerous rounds of pleadings that have occurred 
in this case. 

I came into this case as a friend of informal proceedings, having been the 
Executive Director of the American Bar Association Commission on Law and 
the Economy, which recommended their use.195 In the Comanche Peak case, 
which I handled prior to this case, I solicited the agreement of the parties to the 
use of a "written filings" procedure that made it possible to determine certain 
issues without a hearing.196 Now that I have had the experience of trying this 
case under Subpart L, I am chastened because of my difficulty in wrapping my 
arms around the contents of this case in such a way as to lead to an expeditious 
decision. 

In trying new procedures such as this, the experience of one judge or one 
proceeding has limited value. Nevertheless, because of my commitment to the 
hearing process, I am offering my opinions and encourage the parties also to 
communicate their opinions to the Chief Administrative Judge of the Atomic 
Safety and Licensing Board Panel. Such suggestions may guide judges and 
improve the use of Subpart L, based on experience. 

I have reflected on my own actions in order to learn from them. With 
hindsight, I would make one Change: I would require the Intervenors to 
organize their written filings entirely according to their areas of concern. This 
would have made it easier to determine subsequently whether each argument 
made was indeed directed to a particular area of concern. 

This case was technically very complex and was fought by qualified experts 
for both sides. Under such circumstances, I now feel that an evidentiary hearing, 
following a period of discovery, may be faster and more satisfactory. 

I also note that the Commission on Law and the Economy of the American 
Bar Association required that its modified procedure be used only after "the 
evidentiary basis for the proposed agency action" was disclosed.197 In this 
instance, there was no Staff explanation of its action and many of the Intervenors' 
concerns were incompletely addressed until after the concerns were raised. 

195Canmislion on Law and the Economy. Final Report 1979 wi'" RecolnlMlIlfaliofU: Fetkral Regulation: 
Roads to Rqorm. American Bar Association. at 3 (Rccanmcndatim 6) and pp. 95ff. 
196Te:ra.r Utilitiu Electric Co. (Cananche Peale Steam E1ectrlc S~tim. Units 1 and 2). lllP-84-2S. 19 NRC 
1589. 1591 (1984). 
197 Canmission on Law and the Economy. FiN21 Report 1979 wi'" RecolnlMlIlfation.r: Fetkral RegrJolioll: 
Roads to Rqorm. American Bar Association. at 95. , (b). 
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Consequently, as the case proceeded. the Intervenors gradually learned the 
substance of the Licensee positions. (In addition, the Staff's decision not 
to participate meant that there was no input on important questions unless I 
specifically requested it) Thus, the filings in the case necessarily bore the dual 
functions of presentations of positions (legal and factual) and of discovery. This 
could be obviated, in the future, if the regulations ensured a full record at an 
early stage of the case. Then, standards could be developed to narrow the 
issues by requiring increased specificity and bases for contentions based on the 
full record. 

Despite the difficulties, Subpart L also had advantages. It gave the Presid
ing Officer an extended opportunity to study extensive written filings before 
deciding what questions to ask. This contrasts with hearings, where oral cross
examination generally occurs shortly after testimony is filed; under those cir
cumstances, a presiding officer may feel a need to react promptly at the hearing 
in order to clarify issues then, rather than at some subsequent time after the evi
dentiary record of the hearing has been closed. The additional time to carefully 
compare testimony is welcome. 

Not having seen and heard the witnesses also is advantageous. It imposes 
on the presiding officer the discipline of having to decide technical questions 
without the easy method of relying on "demeanor" or general impressions of 
witnesses. This may result in technically more correct opinions because it is 
necessary to comprehend the underlying technical arguments before choosing 
which side is correct. 

I am convinced, after this Subpart L proceeding, that the parties had an 
adequate opportunity to present their positions and evidence. Given the strong 
views of both parties, this is an important accomplishment My concern is that 
ways be found to reduce the burden of filings and to render a decision more 
rapidly. Perhaps the experience of having tried this case will permit me to 
find new ways to expedite cases in the future. My current notions of how to 
expedite these cases are presented above for the consideration of the parties and 
the Commission. 

Order 

For all the foregoing reasons and upon consideration of the entire record in 
this maUer, it is, this 10th day of July 1991, ORDERED, that: 

[Until 10 a.m. July 10, 1991, the preissuance courtesy copies provided to 
the parties shall not be released by them to any person that is not a party, a 
principal of a party, or a key employee of a party. The lawyers for the parties 
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shall ensure that each person who receives a courtesy copy has agreed not to 
share it with any other person.Jl9S 

1. The Licensee shall, within 30 days, take one of the following actions: 
• Disclose procedures (or adopt new procedures) that ensure a fire 

loading and continuity of burnable materials (in the basement outside 
the Alpha Laboratory) that will ensure conditions equivalent to those 
observed by Mr. Purington; orl99 

• Propose procedures ensuring a new maximum loading (and conti
nuity), higher than observed by Mr. Purington, and demonstrate by 
analysis or expert testimony that the new maximum loading (and 
continuity) will prevent a credible fire from spreading into the Alpha 
Laboratory from outside; or 

• Install an automatic fire sprinkler system in the rectangular area 
of the basement immediately adjacent to the Alpha Laboratory and 
extending from the Laboratory to the Hot Cell.:WO 

The Licensee's response to this ordering, 1 shall be promptly communicated to 
the Staff of the Nuclear Regulatory Commission, which shall verify the adequacy 
of the response. 

2. The Licensee shall, within 30 days, amend TAM-62 to eliminate any 
suggestion that fire in the glove box is not a safety concern. The amended TAM-
62 shall be promptly served on the Staff of the Nuclear Regulatory Commission, 
which shall verify the adequacy of the amendment 

3. The Licensee shall, within 15 days, accurately disclose to the Staff of the 
Nuclear Regulatory Commission the amounts of 241PU and 241Am that it possesses 
under SNM-247 for the purpose of conducting the TRUMP-S experiments. The 
Staff shall promptly review the submitted material and amend the license to ' 
reflect accurately the amounts of 241pU and 241Am authorized for use by SNM-
247. 

4. This decision covers all matters in controversy. 
5. Motions for reconsideration may be filed within 10 days, only to raise 

fresh (not previously argued) allegations of specific errors made in considering 
the questions and evidence before me. Such motions will be considered only if: 

198This provision crfectuates an agreement of the panies reached in a telephone conversation on July 2. 1991. 
The purpose of the provision is to pennit the parties to have access to this document while it is being copied 
and bound fOf distribution to the entire lervice list and to the public relations offices of the Nucleaf Regulatory 
Commission. 
199 Vehicles that rely at combustible fuels must. of course. be effectively excluded from the basement during any 
time actinides arc in usc in the laboratory. 
:WOlf this is date. further changes in procedures arc unnecessary e:u:epl for the effective exclusion of vehicles 
with combustible fuel from the basement while actinides arc in usc in the laboratory. For a map of the m:a of the 
basement, see Intervenors' Motion for Leave to Submit Evidence Respecting Critical Safety Failures Identified in 
Site Inspectiat of May 18, 1991, May 22, 1991, Em. s. 
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(1) if feasible, they cite verbatim all relevant materials in the record, 
including materials adverse to the position being advocated, 

(2) if not feasible to cite all materials verbatim, they accurately 
summarize all relevant materials in the record, including mate
rials and arguments adverse to the position being advocated, 

(3) they state succinctly omissions from or specific portions of the 
Memorandum and Order that are in error and the reasons for 
believing them to be error, and 

(4) they state succinctly the relief proposed to be granted. 
No new evidence may be submitted, other than offers of proof with respect to 
materials excluded from the record. Noncomplying motions will be summarily 
dismissed. Motions may be dismissed on the ground that they rely on allegations 
already argued prior to this decision and considered by me in the course of 
reaching the decision. 

6. Pursuant to 10 C.F.R. § 2.1251 of the Commission's Rules of Practice, 
this initial decision will constitute the final decision of the Commission thirty 
(30) days from the date of its issuance, unless an appeal is filed in accordance 
with 10 C.F.R. § 2.1253. 

7. Any party may appeal this decision with the Commission by filing a 
Notice of Appeal within ten (10) days after service of the [partial] initial 
decision. See 10 C.F.R. §2.785, as amended October 18, 1990 (55 Fed. Reg. 
42,944 (Oct. 24, 1990». 

8. Each appellant must file a brief supporting its position on appeal within 
thirty (30) days after filing its Notice of Appeal (forty (40) if the Staff is the 
appellant). An intervenor's-appellant's brief must be confined to issues that the 
intervenors-appellant placed in controversy or sought to place in controversy. 

9. Within thirty (30) days after the period has expired for the filing and 
service of the briefs of all appellants, (forty (40) days in the case of the Staff), 
a party who is not an appellant may file a brief in support of or in opposition 
to the appeal of any other party. A responding party shall file only a single, 
responsive brief regardless of the number of appellants' briefs filed. Briefs shall 
conform to the length and format specified in 10 C.F.R. § 2.762. 

Bethesda, Maryland 

201 Signed July S, 1991, for issuance July 10, 1991. 
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Claims of injury to an organization's ability to disseminate information, re
sulting from the agency's failure to prepare an environmental review, may satisfy 
standing requirements, where the information is essential to the organization's 
activities and the lack of the information nullifies its mission. 

MEMORANDUM AND ORDER 
(Ruling on Staff Motion for Reconsideration) 

I. INTRODUCTION 

On June 25, 1991, NRC Staff (Staff) filed a motion that requests reconsid
eration of the Licensing Board's finding in LBP-91-26. 33 NRC 537 (1991) 
that Scientists and Engineers for Secure Energy. Inc. (SE2). has organizational 
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standing to intervene concerning the issuance of a possession-only license (POL) 
amendment for the Shoreham facility and may file contentions on National En
vironmental Policy Act (NEPA) issues. Staff asks that the Licensing Board 
determine that SE2 does not have standing to intervene in the proceeding. 

Long Island Lighting Company (LILCO), on July 10, 1991, filed a response 
in support of Staff's motion requesting that the motion be granted and that SE2's 
petition to intervene in the POL amendment proceeding be denied. 

No response to the motion for reconsideration was received from SE2. This 
lack of a response cannot be considered as a default that determines the validity 
of the Licensing Board's decision that SE2 has established standing on the NEPA 
issue in the proceeding. In this administrative proceeding the correctness of the 
Licensing Board's determination must be evaluated on its merits. 

II. BACKGROUND 

In our Memorandum and Order of June 13, 1991, this Licensing Board 
found Scientists and Engineers for Secure Energy ("SE2'') to have organizational 
standing to intervene concerning the issuance of a POL amendment for the 
Shoreham facility and to file contentions on National Environmental Policy Act 
(''NEPA'') issues. The NRC Staff argues, contrary to our finding in LBP-91-
26, that SE2 fails to meet either the Constitutional tests or the "prudential" 
tests for standing. According to the Staff, SE2 has not shown (1) that the harms 
complained of are traceable to possible Commission action, (2) that it will suffer 
direct palpable injury, (3) that the harms complained of could be redressed by 
an order herein, and (4) that the grievances it complains of are not generalized 
grievances of the public at large. As general support for these assertions, the 
Staff cites the following cases: Lujan v. National Wildlife Federation, _ U.S. 
-. 110 S. Ct. 3177, 111 L. Ed. 2d 695 (1990); Valley Forge Christian College v. 
Americans United/or Separation a/Church and State, 454 U.S. 464, 102 S. Ct. 
752,70 L. Ed. 2d 700 (1982); Edlow International Co. (Agent for Government 
of India on Application to Export Special Nuclear Material), CLI-76-6, 3 NRC 
563 (1976); Porlland General Electric Co. (pebble Springs Nuclear Plant, Units 
1 and 2), CLI-76-27, 4 NRC 610 (1976). 

Upon further review of our decision in LBP-91-26, we do not find our ruling 
on the standing issue to be inconsistent with the cases cited by the NRC Staff. 
Nor do we find that the LILCO Response requires that we alter our finding. We 
therefore reaffirm our prior decision. 
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m. ORGANIZATIONAL STANDING UNDER NEPA 

NEPA requires federal agencies to prepare an environmental impact statement 
(''EIS") when they propose "major federal actions significantly affecting the 
quality of the human environment" 42 U.S.C. § 4332(2)(C). In this case, SE2 is 
alleging that the issuance of the POL amendment to LILCO's license amounts 
to a de facto decommissioning order which, SE2 alleges, requires an EIS to 
be prepared outlining decommissioning alternatives. SE2 further alleges that 
without the opportunity to review and comment on the EIS, it is aggrieved 
as an organization founded to review and disseminate information on such 
decommissioning alternatives, which, they infer, could have varying effects on 
the environment. 

In order for a petitioner to challenge an agency's alleged failure to comply 
with NEPA's mandates, it must show that it has been "adversely affected" or 
"aggrieved" within the meaning of section 10 of the Administrative Procedure 
Act. See 5 U.S.C. § 702; Public Citizen v. NHI'SA, 848 F.2d 256, 262 (D.C. Cir. 
1988) (quoting Committee for Auto Responsibility v. Solomon, 603 F.2d 992, 
997 (D.C. Cir. 1979), cert. denied sub nom. Committee for Auto Responsibility v. 
Freeman, 445 U.S. 915, 100 S. Ct. 1274,63 L. Ed. 2d 599 (1980). That section 
confers standing only upon those to whom the challenged agency conduct has 
caused actual injury to an interest within the zone of interests protected under a 
pertinent statute (NEPA). Id. 

The standing analysis under NEPA has developed somewhat differently 
than under most statutes - the statute confers a procedural right to have 
environmental impacts considered. Public Citizen, 848 F.2d at 269. The 
twin functions of an EIS are to require agencies to take a "hard look" at the 
consequences of the proposed action and provide important information to other 
groups and individuals. Robertson v. Methow Valley Citizens, 490 U.S. 332, 
356, 109 S. Ct. 1835, 104 L. Ed. 2d 351, 374 (1989). The broad dissemination 
of information mandated by NEPA permits the public and other government 
agencies to react to the effects of a proposed action at a meaningful time. Marsh 
v. Oregon Natural Resources Council, 490 U.S. 360, 371, 109 S. CL 1851, 104 
L. Ed. 2d 377, 391 (1989). The elimination of an opportunity for individuals and 
organizations to see and use an EIS can constitute a constitutionally sufficient 
injury for standing purposes. Sierra Club v. Andrus, 581 F.2d 895, 900 n.16 
(D.C. Cir. 1978), rev'd on other grounds, 442 U.S. 347, 99 S. Ct. 2335, 60 
L. Ed. 2d 943 (1979). The Court further refined this theory in Competitive 
Enterprise Institute v. NHI'SA, 901 F.2d 107, 122-23 (D.C. Cir. 1990) (citations 
omitted): 

Allegations of injury to an organization'S ability to disseminate information [contained in 
an EIS) may be deemed sufficiently panicular for standing purposes where that information 
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is essential to the injured organization's activities, and where the lack of the information 
will render those activities infeasible. • • • To establish standing on this basis, however, 
petitionen must assert a plausible link between the agency's action, the informational injury, 
and the organization'S activities •••. [O)rganizations must point to concrete wa)'1 in which 
their programmic activities have been harmed. • •• NEPA's purpose of ensuring well
informed government decisions and stimulating public comment on agency actions may 
lower the threshold for establishing injury to informational interests •••• 

Nevertheless, a right to specific information under NEPA has so far been 
recognized for standing pwposes only when the information sought relates to 
environmental interests that NEPA was intended to protect. Id. The procedural 
and informational thrust of NEPA gives rise to a cognizable injury for denial of 
its explanatory process, so long as there is a reasonable risk that environmental 
harm may occur. City of Los Angeles v. NIfI'SA, 912 F.2d 478, 492 (D.C. Cir. 
1990). 

IV. STAFF MOTION 

The NRC Staff argues that SE2 has demonstrated neither that the harms 
it complains of are traceable to possible Commission action nor that it will 
suffer direct palpable injury. SE2's claim of injury is that because of the 
Commission's inaction in conducting an environmental review of the alleged 
defacro decommissioning of Shoreham, it is precluded from commenting on an 
EIS and advising its members of the environmental risks involved and reporting 
the findings and accommodations based upon environmental evaluations to 
the public and political leadership as provided for in SE2's charter. We see 
this argument as a clear, factual enunciation of harm to the organization's 
informational mission, one that would have afforded standing to the petitioners 
in Competitive Enterprise Institute, 901 F.2d at 123. The alleged harm is caused 
by a direct, isolated, and judicially reviewable Commission action, the issuance 
of the POL without an environmental review, unlike the broad, agencywide, 
programmatic activity that failed to form the basis for the petitioner's standing 
in Lujan. 

The Staff's reliance on Lujan to limit the reach of Competitive Enterprise 
Institute seems misplaced. The Staff argues that Lujan "required that ••. 
organizational harm be shown which came from a proposed action for which a 
statement was sought, and not merely from a failure to prepare an environmental 
statement" Stafr Motion at 6. We read this as meaning that SE2 must suffer 
environmental harm. That position, and indeed the Staff's Reconsideration 
Motion itself, completely ignores treatment of the line of cases beginning with 
Scientists' Institute for Public Information, Inc. v. Atomic Energy Commission, 
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481 F.2d 1079 (D.C. Cir. 1973), and leading up to Competitive Enterprise 
Institute and City of Los Angeles. 

We are unable to find any language in Lujan that supports the NRC Staff's 
argument that Lujan requires the Petitioner to directly suffer environmental 
injury from the agency's action. As we have already stated, the procedural and 
informational thrust of NEPA gives rise to a cognizable injury from denial of 
its explanatory process, so long as there is a reasonable risk that environmental 

. harm may occur. City of Los Angeles. 912 F.2d at 492. Here we are faced with 
the alleged de facto decommissioning of a nuclear power station that has been 
tested up to 5% power and which could have environmental harm resulting from 
decommissioning. 

We also do not agree with the NRC Staff's assertion that "the harms 
complained of could [not] be redressed by an order herein." Staff Motion at 2. 
The issuance of an EIS detailing decommissioning alternatives would cure the 
harm SE2 claims as the basis for its intervention petition. Nor is SE2's claim of 
injury "generalized grievances of the public at large." Id.: see Simon v. Eastern 
Kentucky Welfare Rights Organization. 426 U.S. 26, 96 S. CL 1917,48 L. Ed. 2d 
663 (1976) (the standing question in its Art III aspect "is whether the plaintiff has 
'alleged such a personal stake in the outcome of the controversy' as to warrant 
his invocation of federal court jurisdiction"). SE2's organizational interests 
are directly thwarted by the lack of information concerning decommissioning 
alternatives at the Shoreham facility, an injury not unique to the public at large. 

The Staff has provided no basis for the Licensing Board to alter its decision 
on SE2's standing. 

v. LILCO'S RESPONSE 

On July 10, 1991, LILCO filed with the Board a document entitled "LILCO's 
Support of the NRC Staff's Motion for Reconsideration of LBP-91-26." In that 
Response, LILCO states, as did the Staff, that for the purposes of standing, SE2 
is required to "detail how the grant of a POL amendment would foreclose a 
particular method of decommissioning." LILCO Response at 5. LILCO goes 
on to state: 

Unless SE2 can show how the issuance of the POL prior to any required environmental 
review will injure its interests, the Board can only speculate what the link between the 
agency's action and the alleged injury might be. Such speculation is not permissible. See 
Lujan v.National Wildlife Federation, 1105. Ct. 3117, 3188 (1990) (a court may not assume 
"that general averments embrace the 'specific facts' needed to sustain a complaint"). 
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LILCO then proceeds to argue the merits of SE2's contentions, not the standing 
issue that is the only issue before the Licensing Board. See LILCO Motion at 
4-5. 

The foregoing seems to illustrate a misunderstanding of the issue placed 
before the Licensing Board by the Staff's Motion. Regardless of LILCO's 
claims, SE2 does not have to detail how the grant of a POL amendment will 
foreclose a particular method of decommissioning to have standing in this case. 
As we have outlined in this Memorandum, for standing purposes, SE2 needs 
to demonstrate that its organizational interest is harmed by the lack of an EIS. 
The requirement that the Staff and LILCO propose is one needed for filing an 
acceptable contention and not for determining standing. See CLI-91-4, 33 NRC 
233, 237 (1991). 

Moreover, unlike the petitioner in Lujan who failed to achieve standing be
cause the court found his pleading "conclusory and completely devoid of specific 
facts," SE2 has specifically plead how it will be injured as an organization on 
the basis of an isolated, judicially reviewable agency action. 

LILCO has provided no basis for the Licensing Board to alter its prior finding 
on SE2's organizational standing. 

VI. ORDER 

Based on all of the foregoing, the NRC Staff's Motion for Reconsideration, 
of June 25, 1991, is hereby denied. 

Bethesda, Maryland 
July 18, 1991. 
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In this Memorandum and Order, the Licensing Board conditionally grants the 
petition for leave to intervene. The grant is conditional because the Petitioner 
will not be permitted to participate as a party and its petition will be dismissed 
if the supplement to the petition for leave to intervene, listing contentions that it 
seeks to have litigated, fails to satisfy the requirements of 10 C.F.R. § 2.714(b)(2) 
and (d)(2). 

RULES OF PRACTICE: STANDING TO INTERVENE 

While no affidavits were appended to the petition for leave to intervene, 
attesting that at least one member authorized the Petitioner to represent his or 
her interests, authorization might be presumed and could well be appropriate 
where, as here, it appeared that the sole or primary purpose of the petitioner 
organization was to oppose nuclear power in general or the facility at bar in 
particular. Houston Lighting and Power Co. (All ens Creek Nuclear Generating 
Station, Unit 1), ALAB-535, 9 NRC 377, 396 (1979). 
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RULES OF PRACTICE: STANDING TO INTERVENE 

Under certain circumstances, even if a current proceeding is separate from an 
earlier proceeding, the Commission will refuse to apply its rules of procedure 
in an overly formalistic manner by requiring that petitioners, who participated 
in the earlier proceeding, must again identify their interests to participate in the 
current proceeding. Consumers Power Co. (Midland Plant, Units 1 and 2), 
CLI-74-3, 7 AEC 7, 12 (1974). 

MEMORANDUM AND ORDER 
(Conditional Granting or Petition ror Leave to Intervene) 

MEMORANDUM 

A. Background 

On April 22, 1991, Georgia Power Company (Licensee) applied to amend its 
operating licenses for VogUe Units 1 and 2. These proposed license amendments 
would change Table 4.8-1 of the Technical Specifications by deleting criteria for 
changing the frequency of diesel generator tests based upon 5 or more failures 
in the last 100 valid tests. The amendments would not change corresponding 
criteria based upon 2 or more failures in the last 20 valid tests. On June 14, 
1991, Georgians Against Nuclear Energy (GANE) filed a petition for leave to 
intervene. On June 28, 1991, Licensee filed an answer opposing the granting 
of the GANE petition, and on July S, 1991, the NRC Staff filed a response 
opposing the granting of the petition. 

B. Discussion 

The Staff argues that GANE has not shown that it has standing to be admitted 
as an intervenor in failing to address and meet the requirements of 10 C.P.R. 
§ 2.714(a)(2) and (d)(l).l The Licensee concedes that possibly, as required by 
section 2.714(a)(2), GANE has set forth the specific aspect or aspects of the 

1 Section 2.714(a)(2) provides that: 
The petition shall .et forth with particularity the interest of the petitioner in the proceeding, how that 
interest may be affected by the lCSullS of the proceeding, including the reasons why petitioner should be 
permitted to intervene, with particular reference to the facton in paragraph (d)(I) of this acction, and 
the spcciIic aspect or aspects of the subject matter of the proceeding as to which petitioner wishes to 
intervene. 

••• 
Section 2.714(d)(1) reads in pertinent part that an Atomic Safety and Ucensing Board shall, in ru!ing on a 

petition for leave to intervene, consider the following facton, among other things: 
(i) The nature of the petitioner's right under the Act to be made a party to the proceeding. 
("Ii) The nature and extent of the petitioner" property, financial, or other interest in the proceeding. 
("ill) The possible effect of any order that may be cr4crcd in the proceeding on the petitioner'. interest. 

139 



subject matter of the proceeding as to which Petitioner wishes to intervene. 
However, in all other respects, the Licensee urges that other requirements of 
section 2.714(a)(2) and (d)(l) have not been mel 

We conclude that Petitioner minimally has met the requirements for standing.2 

GANE alleges 

We believe that safety at the nuclear plant would be compromised if this request were granted 
and create a greater possibility of an accident which would threaten the health, lives and 
property of our members which live in proximity to Plant Vogtle ••• [and] that deleting the 
S: 1 00 criteria from the testing schedule significantly decreases reliability assurance. • • • 

Thus, Petitioner has adequately shown its interests and those of its members 
in the proceeding and how those interests may be affected by the proceeding 
- viz., asserted that the requested relaxation in testing requirements would 
reduce confidence in the availability of the diesel generators and increase the 
risk to the public. Also it is clear that GANE has shown the specific aspect 
or aspects of the subject matter of the proceeding as to which it wishes to 
intervene. Moreover, it is clear that there has been adequate showing that the 
subject matter of the proceeding can be postulated to cause an injury in fact 
and that the injury is arguably within the zone of interests protected by the 
Atomic Energy Act of 1954, as amended, or the National Environmental Policy 
Act, as amended. Finally, the Board is persuaded to grant standing because 
it is aware that, in another very recent Georgia Power technical specification 
amendment case, a different licensing board, after initially denying standing to 
GANE,' set a date for the filing of an amendment to the petition.o4 One of the 
three affidavits of members of GANE appended to the amended petition assened 
that the deponent resided within 45 miles of the VogtJe plant and the other two 
affiants identified Ms. Glenn Carroll (the person who signed the instant petition 
filed on June 14, 1991) as being the Co-Coordinator of GANE. While granted 
that no affidavits were appended to the instant petition attesting that at least one 

2 As our discussion reRects, itrJra, GANE has been exceedingly lax in its presentation. It did not bring to our 
attention the fact that ultimately it had been granted standing in a recent technical specification amenclment 
proceeding before a difl'ercntliccnsing board and did not argue that accordingly it did not have to go through the 
riwal of identifying its intcests here before being allowed to intervene. GANE is placed on notice and warned 
that further laxity will not be ccndoned. We will not permit it to participate u a party if the supplement listing 
its proposed c:ontc:ntions (.til our Order, itrJra) does not IItisfy the requirements of 10 C.F.R. §2.714(b)('2) and 
(d)('2) of the Rules of Practice. A word to the wise should be sufficient. especially since GANE', ccntcntions 
were rejected in the earlier proceeding for failing to meet section 2.714(b) and (d)('2) requirements. GANE is 
enjoined to read a copy of our Rules of Practice (especially section 2.714(b)(2) and (d)('2), which is being mailed 
toil. 
, SII LBP-90-29, 32 NRC 89 (1990). 
4 We understand that. after GANE submitted an amended petition inclusive of proposed contentions, the Licensing 
Board gnnted standing during the course of the prehearing ccnfercnce on September 19, 1990, but thereafter, on 
May IS, 1991, in LBP-91·2I, 33 NRC 419 (1991), denied admission of the cmtcntions because they failed to 
meet the requi1emcnts of section 2.714(b)(2) and (d)(2). 
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member authorized GANE to represent his or her interests, authorization might 
be presumed and could well be appropriate where, as here, it appeared that 
the sole or primary purpose of the petitioner organization (Georgians Against 
Nuclear Energy) was to oppose nuclear power in geneml or the facility at bar 
in particular.' Again, while true that no affidavits were appended to the instant 
petition attesting that at least one member of GANE lived in close proximity 
to the Vogtle facility, we deem it was not necessary for GANE once again to 
establish this requisite interest of one of its members. Having established in the 
very recent, similar technical specification case that one of its members resided 
in close proximity to the Vogtle facility, we will not delay the timely progress of 
the instant case by demanding that such affidavit be filed. The Commission has 
ruled that, under certain circumstances, even if a current proceeding is sepamte 
from an earlier proceeding, it will refuse to apply its rules of procedure in an 
overly formalistic manner by requiring that petitioners, who participated in the 
earlier proceeding, must again identify their interests to participate in the current 
proceeding. IS 

ORDER 

1. GANE's petition for leave to intervene is conditionally granted. The 
gmnt is conditional because GANE will not be permitted to participate as a 
party and its petition for leave to intervene will be dismissed if the supplement 
to its petition to intervene, listing contentions that it seeks to have litigated, fails 
to satisfy the requirements of 10 C.P.R. § 2.714(b)(2) and (d)(2). 

2. By no later than August 13, 1991, GANE shall file a supplement to its 
petition to intervene that lists the contentions sought to be litigated. By no 
later than September 3, 1991, the Licensee and the Staff shall file responses 
to GANE's supplement listing its proposed contentions. Pursuant to 10 C.P.R. 
§ 2.711, the Board is extending the times for these filings in order that there will 
be adequate time for the preparation of these submissions and sufficient time 
for the Board to review them. 

3. In a sepamte order, which will be issued soon, the Board will schedule 
a prehearing conference to be held in Atlanta, Georgia. Oral arguments upon 
GANE's proposed contentions will be heard at that time. Pursuant to 10 C.P.R. 
§ 2.715(a), limited-appeamnce statements wiIl not be heard at this prehearing 
conference; however, if one (or more) of the Petitioner's proposed contentions 

'Houstoll a,M,., IUId Power Co. (AlIens Creek Nuclear Gcncnting Station, Unit 1). ALAB-S3S. 9 NRC 3n, 
396 (1979). 
ISCollSUlfUn Power Co. (Midland Plant, Units 1 and 2). ClJ-74-3, 7 AEC 7,12 (1974). 
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is admitted as an issue to be litigated, such limited-appearance statements will 
be taken at the beginning of subsequent conferences and the hearing. 

Bethesda, Maryland, 
July 23, 1991. 
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The Nuclear Regulatory Commission (NRC) is denying a petition, as amend
ed, for rulemaking submitted by the Sierra Club of North Carolina (PRM 61-1). 
The petition and amendment requested that the NRC amend its regulations in 
10 C.F.R. Part 61 to permit the licensing of a zero-release low-level radioactive 
waste disposal facility within the saturated zone. The NRC is denying the pe
tition for the following reasons: (1) The design of a zero-release engineered 
facility for extremely long time periods is beyond the current level of demon
strated technology known to the NRC Staff, and (2) the existing rule allows 
for saturated-zone disposal under a specific hydrologic condition; however, the 
effort to develop regulations for enhanced engineered saturated-zone disposal, 
under a broad range of hydrologic conditions, would be significant, and the NRC 
is not aware of interest in this type of disposal by state authorities. 

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61) 

The concept upon which 10 C.F.R. Part 61 is based is that the very 
slow release of radionuclides that meet regulatory requirements is acceptable. 
Therefore, designing a perpetual facility for "zero release" might require NRC 
to develop an entirely new regulation. 

TECHNICAL ISSUES DISCUSSED 

The following technical issues are discussed: 
Radioactive release (zero release), 
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Fiber-reinforced polymer concrete, 
Saturated zone. 

DENIAL OF PETITION FOR RULEMAKING 

I. THE PETITION 

On April 12, 1990 (55 Fed. Reg. 13,797), the Nuclear Regulatory Commis
sion published notice of receipt of a petition for rulemaking by the Sierra Club of 
North Carolina, and on June 7, 1990 (55 Fed. Reg. 23,206), the NRC published 
a subsequent amendment to the original petition for rulemaking. The petition 
and amendment requested that the Commission adopt regulations that would 
permit the design and construction of a zero-release low-level waste disposal 
facility entirely below the l00-year seasonal water table. The Petitioner asserts 
that amended regulations are necessary in order for the General Assembly of 
North Carolina to consider a waiver of a North Carolina statute that requires 
that the bottom of a low-level waste facility be at least 7 feet above the seasonal 
high water table. 

North Carolina, which is an Agreement State under section 274b of the 
Atomic Energy Act, is required to impose standards that are equivalent, to the 
extent practicable, to those issued by the NRC. Therefore, the North Carolina 
Radiation Protection Commission, which determines appropriate regulations 
for radiation protection and has a licensing role for a low-level radioactive 
waste disposal facility, must meet the requirements of 10 C.F.R. Part 61, 
Subparts C and D. The Petitioner states that until the NRC acts favorably in 
regard to this petition, the North Carolina Radiation Protection Commission 
will be unable to approve rules for saturated-zone siting and zero-release 
technology. The Petitioner asserts that without amended NRC regulations, the 
North Carolina Low-Level Radioactive Waste Management Authority cannot 
undertake to consider a site and technology that could not be considered 
licensable by the Radiation Protection Commission. According to the Petitioner, 
neither the Radiation Protection Commission nor the Management Authority 
can recommend to the Joint Selection Committee on the Management of Low
Level Radioactive Waste that the General Assembly of North Carolina waive 
the provision of the statute that requires placing the bottom of a facility at least 
7 feet above the seasonal high water table. The Petitioner provided a sample 
design for a low-level waste (LLW) vault, which he asserted would be immune 
to water infiltration over long time periods, and therefore, disposal could be 
safely accomplished within the saturated zone. Petitioner asserts that current 
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NRC and North Carolina regulations preclude much of the state as potential 
LLW sites due to high water tables throughout the state. 

The Petitioner believes that the performance objectives for low-level ra
dioactive waste disposal facilities can best be realized by a finding that water
impermeable vaults in the saturated zone meet the requirement that diffusion 
be the predominant mechanism of radioactivity transport from disposed low
level radioactive waste. Further, the Petitioner offers that three levels of water
impermeable containment (vault, overpack, and high-integrity container) provide 
a credible basis for developing regulations for a disposal facility designed for 
zero release. 

The Petitioner states that the NRC, by a timely action permitting disposal 
facility placement in the saturated zone, providing that the specific siting 
and design requirements are met, will facilitate corresponding changes in the 
governing statutes and in the rules of the North Carolina Radiation Protection 
Commission. The Petitioner asserts that the changes are required if the North 
Carolina Low-Level Radioactive Waste Management Authority is to consider 
and authorize a contractor to site, design, and construct a zero-release, saturated
zone-located, inadvertent-intruder-protected, disposal facility for the Southeast 
Compact by the planned startup date of January 1, 1993. 

In the amendment to the original petition, the Petitioner provided new 
and relevant information regarding polymer and concrete technology. The 
Petitioner requested that the Commission consider the new information on 
polymer concrete technology as an alternative means for realizing the objective 
of the original petition. 

n. PUBLIC COMMENTS ON THE PETITION 

The notices of filing of petition and amendment for rulemaking in the Federal 
Register invited interested persons to submit written comments concerning 
the petition. The NRC received fourteen comment letters in response to the 
original petition and the amendment Two comment letters were received 
from states, three from private organizations, two from associated industries 
or their representatives, one from a utility, and six from private individuals. 
The commentors generally focused on the two main elements of the petition -
burial within the saturated zone and use of a zero-release structure. 

One commentor supported the concept of burial within the saturated zone. 
The com mentor, from another state, agreed that this concept allows far more 
of the state to be potentially analyzed as a disposal site. Eleven com mentors 
opposed burial within the saturated zone. The commentors stated that this type 
of disposal is nonconservative and not supportable. As indicated in the reasons 
for denial, NRC agreed with the com mentors that the current level of technology 
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cannot support a rule change allowing saturated-zone burial, unless the exception 
in 10 C.P.R. § 61.50(a)(7) can be demonstrated. 

Two of the commentors liked the goal of a zero-release structure. However, 
they felt that there is too much uncertainty in the long-term performance of 
a zero-release structure to warrant burial in the saturated zone. As indicated 
in the reasons for denial, NRC believes that the design of a zero-release 
engineered facility for extremely long time periods is beyond the current level of 
demonstrated technology known to the NRC Staff. Two commentors opposed 
a zero-release rule. One commentor referenced the environmental impact 
statement (EIS) in support of 10 C.F.R. Part 61. The commentor noted that, 
in the EIS, the NRC concluded that zero release is not necessary to adequately 
protect public health and safety. The commentor also stated that the Petitioner 
has not provided adequate evidence to warrant any changes to the existing 
position, and NRC agrees with this comment 

HI. REASONS FOR DENIAL 

The NRC is denying the petition, as amended, for the following reasons: 
1. The concept of a zero-release engineered facility in perpetuity is 

beyond the current level of demonstrated technology known to the 
NRC Staff. 

2. To NRC's knowledge, states' authorities have not shown an interest 
in placing an LLW site within the saturated zone. 

The NRC agrees with the Petitioner that there have been significant advances 
in concrete-type structures and materials. Many states are planning to propose 
the use of concrete structures for LLW disposal facilities. The NRC will 
continue to support research into the use of engineered structures to enhance the 
performance of LL W disposal facilities. The NRC is also conducting research 
to assess the performance of concrete structures in the saturated and unsaturated 
zones. 

The following discussion more fully explains the reasons for denying the 
petition. 

1. The design concept highlights the use of fiber-reinforced, polymer con
crete in the vault structure as a major means of ensuring that the structure would 
remain virtually hermetically sealed for an indefinitely long period of time. It 
is true that such concretes have performed well in the field for periods of time 
on the order of a decade or so. This experience has not been sufficient, how
ever, to enable the Staff to conclude that there is reasonable assurance that a 
structure constructed of these materials would remain almost entirely sealed for 
centuries. The lack of demonstrated performance, or a credible basis, for ex
trapolating from short-term studies with the proposed fiber-reinforced polymer 
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concrete would make it very difficult, if not impossible, to support a finding in a 
hearing that there is reasonable assurance for long-term containment of the low
level radioactive waste in the hermetically sealed vault structure. The Staff is 
supported by NRC consultants from the U.S. Army Corps of Engineers and the 
National Institute of Standards and Technology in recognizing the uncertainties 
that are inherent in the long-term performance of the proposed fiber-reinforced 
polymer concrete. 

Another major source of uncertainty in the proposed design concept is 
potential leakage at construction joints and the locations where the vault roof 
would meet the vault walls. Conventional water stops for concrete structures 
are not expected to last for more than about 50 years. Even with improved 
materials or methods of construction at the joints, it is not clear that the proposed 
design would ensure zero leakage over extended periods of time. Thus, it is the 
Staff's opinion that preventing leakage at joints for a submerged vault structure 
for centuries would present a design and construction problem that could be 
insurmountable. 

In summary, the capacity to design for zero release has not been demonstrated. 
The NRC believes that structural stability can be ensured for long periods of 
time even with conventional construction materials. It is quite another maUer, 
however, to expect that a concrete structure alone (even one constructed of 
"improved" materials) would ensure zero release by remaining hermetically 
sealed for centuries. Ultimately, the sealing of the "constructed stagnant 
saturated zone" could fail and leakage develop, which even under small hydraulic 
gradients would result in flow and transport of radionuclides. Thus, the NRC 
concludes that the proposed design concept would not provide reasonable 
assurance of zero release. 

2. The development of regulations meeting the requirements of the Peti
tioner would be extremely difficult. The concept upon which 10 C.F.R. Part 
61 is based is that the very slow release of radionuclides that meet regulatory 
requirements is acceptable. Therefore, designing a perpetual facility for "zero 
release" might require NRC to develop an entirely new regulation. Research 
would be required to determine not only the feasibility of the concept, but that 
practical implementation is possible. This type of research would be costly, 
time-consuming, and uncertain because extrapolation over long periods from 
relatively short periods of data is at best an educated guess. 

To NRC's knowledge, no state indicated that it would give serious considera
tion to an engineered structure within the saturated zone during the development 
of 10 C.F.R. Part 61. Therefore, because of the uncertainty that regulations could 
be developed, and if developed, whether any states would seriously consider this 
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type of proposal, the NRC believes that using limited resources in an attempt 
to meet Petitioner's proposal would not be appropriate. 

Dated at Rockville, Maryland, 
this 11th day of July 1991. 

148 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

James M. Taylor 
Executive Director for Operations 



Cite as 34 NRC 149 (1991) CLI·91-12 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

ARIZONA PUBLIC SERVICE 
COMPANY, ef sl. 
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50·529-0LA-2 
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August 16, 1991 

The Commission considers Licensees' appeal of a Licensing Board decision 
granting Petitioners' request for a hearing on one contention concerning pres
surizer safety valves. The Commission declines to accept one of the two bases 
on which the Board relied in admitting the contention, but finds that the con
tention was properly admiUed for litigation. The Commission therefore denies 
the appeal. 

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS) 

While the Licensing Board may appropriately view a petitioner's support for 
its contention in a light that is favorable to the petitioner, it cannot do so by 
ignoring the requirements set forth in 10 C.F.R. § 2.7I4(b)(2)(i), (ii), and (iii). 
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RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS) 

The Commission's regulations demand that all petitioners provide an expla
nation of the bases for the contention, a statement of fact or expert opinion upon 
which they intend to rely, and sufficient information to show a dispute with the 
applicant on a material issue of law or fact. 10 C.F.R. § 2.714(b)(2)(i), (li), and 
(iii). 

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS) 

If anyone of the requirements in 10 C.F.R. § 2.714(b)(2)(i), (ii), or (iii) is 
not met, a contention must be rejected. 

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS) 

The requirements in 10 C.F.R. § 2.714(b)(2)(i), (ii), and (iii) are designed to 
raise the Commission's threshold for admissible contentions and to require a 
clear statement as to the basis for the contentions and the submission of more 
supporting information and references to specific documents and sources that 
establish the validity for the contentions. 

RULES OF PRACTICE: CONTENTIONS (CHALLENGE OF 
COMMISSION RULE) 

While petitioners cannot attack the methodology of the ASME Code require
ments incorporated in the Commission's regulations at 10 C.F.R. § SO.SSa, they 
can attack new proposed performance requirements. The two are not the same. 

RULES OF PRACTICE: CONTENTIONS (BASIS) 

The question of whether a licensee's written commitment to resolve a concern 
that is a basis for an otherwise satisfactorily pleaded contention is a matter 
that ought properly to be addressed after admission of the contention. That 
commitment cannot be used to negate a petitioner's rationale for a contention. 
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MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on an appeal by Arizona Public 
Service Company, et al. ("Licensees" or "APS") from LBP-91-19 (33 NRC 397 
(1991», a Memorandum and Order of the Atomic Safety and Licensing Board 
(''Licensing Board'') that granted Petitioners Allan L. and Linda E. Mitchell's 
(''Petitioners'') request for a hearing ("LBP-91-19"). Licensees request that the 
Commission reverse the Board's determination that Petitioners' Contention No. 
1 is admissible and that a hearing is warranted. 
. Petitioners urge that the Licensees' appeal be denied, while the Staff believes 

-that the contention should be admitted for litigation, albeit on only one of the 
two bases relied upon by the Licensing Board. 

After due consideration, we have determined that Licensees' appeal must be 
denied. Contention No. 1 was properly admitted for litigation and a hearing 
should be held. However, we decline to accept one of the bases upon which the 
Licensing Board relied in admitting the contention. We have determined that 
the first basis of the contention. concerning the High Pressurizer Pressure nip 
("HPPT'') response time, must be rejected. However, the second basis relied 
upon, the possible dangers of excessive setpoint drift, is properly pleaded and 
is an acceptable basis for the contention. 

II. BACKGROUND 

On December 27, 1990, this agency published in the Federal Register a 
notice of a proposed license amendment submitted by Licensees for the Pal.o 
Verde Nuclear Generating Station (Units 1, 2, and 3). The proposed amendment 
would: 

increase the allowable setpoint tolerance Cor the pressurizer safety valves [PSVs] Crom 2500 
psia plus or minus 1'10 to 2500 psia plus 3'10 or minus 1 '10; increase the allowable setpoint 
tolerance Cor the main steam safety valves [MSSVs] from 1250 psig and 1315 psig plus or 
minus 1'10 to the same setlings plus or minus 3'10; reduce the minimum required Ceedwater 
Dow from 750 gpm to 650 gpm; and reduce the response lime Cor the high pressurizer 
pressure reactor trip Crom 1.15 seconds to 0.5 seconds. 

55 Fed. Reg. 53,220 (1990). 
Petitions for Leave to Intervene and Request for Hearing were submitted on 

January 28, 1991, by Allan and Linda Mitchell: and Myron L. Scott, Barbara S. 
Bush. and the Coalition for Responsible Energy Education (CREE), respectively. 
Licensees opposed both petitions. (The Scott/Bush/CREE Petition was later 
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dismissed; all further references to Petitioners include only the Mitchells.) The 
Licensing Board found that Petitioners had standing, but required supplemental 
petitions to be filed by March 11, 1991. See LBP-91-4 (33 NRC 153 (1991», 
Memorandum and Order (Ruling upon Petitions for Leave to Intervene). 

On March 11, Petitioners filed a supplemental petition. Five contentions were 
submitted for examination by the Licensing Board. Contention No. 1 stated that: 

The request to amend ihe setpoint tolerances for the Main Steam Safety Valves (MSSVs) 
and the Pressurizer Safety Valves (PSVs) would cause a safety limit violation in the event 
of a loss of condenser vacuum (lOCV). Setpoint drift in the increasing direction of the 
Pressurizer Safeties setpoint with a setting high in the band would exceed the safety limits. 

Petitioners also provided factual support for this contention, relying on 
Technical Specification Bases and the Application for the license amendment. 
Petitioners additionally submitted four other contentions to the Licensing Board. 

Licensees opposed this supplem~ntal petition, claiming that no contention 
was admissible. The Licensees argued that none of the proffered contentions 
met the standards of 10 C.F.R. § 2.714, which sets out guidelines that contentions 
must meet to be admissible. 

On April 10, 1991, Petitioners and Licensees met in settlement negotiations. 
Licensees attempted to assuage Petitioners' concerns that were reflected in 
Contention No. 1 (see supra), promising that "any valves that are found 
outside the range of plus or minus one percent of their nominal setpoint will 
be readjusted to within plus or minus one percent." Petitioners found this 
insufficient for their purposes, and the negotiations failed. 

On May 9, the Licensing Board issued LBP-91-19, "Memorandum and Or~er 
(Granting Mitchell Petition for Leave to Intervene and Request for Hearing)." 
The Licensing Board admitted the Mitchells' proposed Contention No.1 for 
litigation and denied the other four. Licensees appealed this decision. 

III.' LBP-91-19 

In LBP-91-19, the Licensing Board decided to admit only Contention No. 
1 for litigation. It examined the substantive standards for contentions in NRC 
proceedings (as stated in 10 C.F.R. § 2.714(b» as well as the standards for 
construing contentions. Regarding the latter point, the Licensing Board found 
Petitioners to be "entitled to a liberal construction of their contention, and their 
allegation should be construed most favorably to them." LBP-91-19, 33 NRC 
at 398-99, 402. 

The Licensing Board divided the Petitioners' technical support for Contention 
No. 1 into two bases, the first with four subparts, the second with seven. [d. at 
405-06. The bases are as follows: 

152 



The first basis stated that a drift of plus or minus 1% would exceed the safety 
limits proposed for the valves, and that because such drifts had occurred before, 
safety limit violations were likely to occur. According to this basis these drifts 
could result in numerous plant shutdowns. 

The second basis was concerned with the unreliability of PSVs and MSSVs. 
It stated that the proposed amendment would reduce testing, resulting in "un
acceptable setpoint drift," and that if the setpoint tolerances were increased, 
greater setpoint drift could occur. Such setpoint drifts are unsafe, according to 
this basis. 

The Licensing Board stated that it "had difficulty understanding the first 
basis." [d. at 406. In an effort to resolve the difficulty, the Licensing Board 
read the basis as "a challenge to the assumed HPPT response time." [d. at 407. 
Using such an interpretation, the Board found this basis acceptable as support 
for the first contention. 

Thrning to the second basis, the Board noted that the Licensees characterized 
it as "a challenge to 10 C.F.R. § 50.55a(g)(4), which. •• incorporates the 
American Society of Mechanical Engineers (ASME) Boiler and Pressure Vessel 
Code with respect to testing frequencies and sample sizes." [d. at 408. The 
Board disagreed, stating that the second basis claimed that "the magnitude 
of possible setpoint drift could cause the 9.1 psia safety margin. •• to be 
exceeded." [d. The Board concluded its order by accepting Contention No. 1 
on the strength of its two bases (detailed above). 

IV. LICENSEES' APPEAL AND RESPONSES 

On May 28,1991, the Licensees filed an appeal ofLBP-91-19. TheLicensees 
argued that both Contention No. 1 and the request for hearing should properly 
have been denied. 

The Licensees began by arguing that Petitioners' bases were inadequate to 
call into question HPPT response time. The Licensees noted that nowhere does 
the petition itself refer to this aspect of the amendment; rather, it was inferred by 
the Board after the Petitioner failed to supply adequate supporting information. 
Licensees' Appeal at 10-11. 

The Licensees then turned to the second accepted basis for Contention No. I, 
concerning setpoint drift. They argued that this basis is a not-so-veiled attack on 
10 C.F.R. § 50.55a(g)(4). Such an attack, they claimed, is barred by 10 C.F.R. 
§ 2.758, which states that, except for special circumstances (not claimed here), 
"any rule or regulation of the Commission. • • shall not be subject to attack 
• • • in any adjudicatory proceeding involving initial licensing •••• " [d. at 
14 (quoting 10 C.F.R. § 2.758(a) (1991». The Licensees read the second basis 
as auempting "to add requirements, beyond those [in] section 50.55a(g)(4), to 
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provide additional protection against ••• setpoint drift." /d. The Licensees 
also reiterated their commitment to reset valves to tolerances of plus or minus 
1 % (which commitment did not previously satisfy Petitioners). /d. at 16. 

In their response to Licensees' appeal, Petitioners again argued that Con
tention No. 1 was validly admitted. Petitioners claimed that at this stage of 
intervention, they need only make a "'minimum showing' of a general factual 
dispute. • • not. • • allege every fact in support of their contention." Petition
ers' Appeal Brief at 4 (quoting 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989». 
Furthermore, Petitioners stated that NRC guidelines mandated that pleadings 
"be construed most favorably to the intervenor, • • • and that issues should be 
decided on their merits [and] not dismissed by legal niceties ...... Petitioners' 
Appeal Brief at 5. Accordingly, Petitioners claimed, the Board's inference of 
an attack on the HPPT response time was justified. /d. 

Petitioners then challenged the Licensees' assertion that their Contention 
No.1 attacked 10 C.F.R. § 50.55a(g)(4). Petitioners argued that they actually 
presumed, for purposes of the second basis, that Licensees would follow that 
section's requirements. /d. at 6. Their concern, as stated, was that "the newly 
proposed setpoint tolerances [would] still ... exceedD the safety limits." /d. 

The NRC Staff, in its response to Licensees' appeal, also recommended 
upholding the admission of Contention No. 1. The Staff stated that the 
setpoint drift issue was not, as the Licensees had argued, an attack on section 
50.55a(g)(4). NRC Staff Response at 8. The Staff noted that "[w]hile petitioners 
canriot attack the methodology • • • of the regulation, they can challenge the 
Licensees' proposal to liberalize the performance requirements against which 
the valves are evaluated." /d. at 9. Such an action by the Licensees, said the 
Staff, could "effectively nullify the regulatory requirement to accelerate testing 
of valves which perform poorly while [preventing] any challenge from those 
••. who would be affected by the change." /d. at 10. 

On the issue of a challenge to the HPPT response time, the Staff found itself 
in agreement with Licensees. The Staff found that Petitioners did not comply 
with the requirements of 10 C.F.R.· § 2.714(b)(2)(ii) and (iii) when they failed 
to provide facts supporting such a challenge, or sufficient information to show a 
genuine dispute with the Licensees on that issue. /d. at 11. The Staff therefore 
also advocated rejection of the HPPT response time issue as a basis of support 
for Contention No.1. /d. 

The Staff concluded by urging that the Licensees' appeal be denied, and that 
Contention No.1 be admitted on the single basis of setpoint drift. /d. at 13-14. 
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v. ANALYSIS 

Our analysis of the Licensing Board's decision considers two issues: first, 
whether the alleged HPPT response time basis was correctly admitted; and 
second, whether the basis of setpoint drift should be rejected as an impermissible 
attack on the Commission's regulations. 

A. HPPT Response Time 

In LBP-91-19, the Board inferred that the first basis of Contention No.1 was 
a challenge to the HPPT response time. LBP-91-19, 33 NRC at 407. Although 
the Board noted that the basis did "not contain words to that effect," the Board 
still made this inference, concluding that the absence of words challenging the 
HPPT response time was probably a "drafting oversight"! Id. 

While the Board may appropriately view Petitioners' support for its con
tention in a light that is favorable to the Petitioner, it cannot do so by ignoring 
the requirements set forth in 10 C.F.R. § 2.714(b)(2)(i), (ii), and (iii). These 
sections demand that all petitioners provide an explanation of the bases for the 
contention, a statement of fact or expert opinion upon which they intend to rely, 
and sufficient information to show a dispute with the applicant on a material 
issue of law or fact. If anyone of these requirements is not met, a contention 
must be rejected. Rules of Practice for Domestic Licensing Proceedings -
Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 
11, 1989). 

Nowhere in Contention No. 1 do Petitioners maintain a challenge to the 
HPPT response time. Licensees note in their appeal that the Board viewed 
Petitioners' contention as claiming insufficient information in the application on 
HPPT response time. However, Licensees also point out that under 10 C.F.R. 
§ 2.714(b)(2)(iii), such an allegation must provide "the identification of each 
failure and the supporting reasons for Petitioner's belief." Licensees' Appeal at 
11. Licensees argue that their application is more than adequate. 

Whether or not this is the case, Petitioners have clearly failed to meet 
the aforementioned petition requirements. These requirements are designed to 
raise the Commission's threshold for admissible contentions and to require a 
clear statement as to the basis for the contentions and the submission of more 

! The Licensing Board Ilso noted Ibal Petitioner', counsel is new 10 NRC practice and should not be held 10 
Ibe lime drafting llandards u experienced counsel, citing KaMas Gas and Euctric Co. (Wol! Creek Generating 
Station, Unil I), ALAB·Z79, 1 NRC 559, 576-77 (1975). In view of our disposition or Ibe Licensccs' Ippeal. 
we need nol reach Ibe question u 10 whclhcr \his is an Ippropriate Ipplication or earlier case law 10 Ibe new 
contention pleading requirements of 10 c.F.R. §2.714{b). We would note, however. lb.!, in contmllo Ibe prior 
venions of 10 c.F.R. §2.714, \he current section 2.714(b) provides nther clear and explicil notice II 10 Ibe 
pleading requirements for contentions. 
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supporting information and references to specific documents and sources that 
establish the validity of the contention. See S4 Fed. Reg. 33,168, 33,170 (Aug. 
11, 1989). Were this basis to be admitted as it exists now, it would fail to meet 
the standard requiring that petitioners explain the basis for the contention and 
read the relevant parts of the license application and show where the application 
is lacking. [d. Accordingly, the first basis, concerning HPPT response time, is 
rejected. 

B. Setpoint Drift 

The second basis of Contention No. 1 is the concern of Petitioners that 
increased setpoint tolemnces for the PSV and MSSV valves could result in 
reduced testing of those valves, which in turn could lead to setpoint drift 
and safety violations. LBP-91-19, 33 NRC at 406-09. Licensees argue that 
such concerns mask an attack on the ASME Codes described in 10 C.F.R. 
§ SO.SSa(g)(4) and thus are an attack on the regulation itself. Such an attack, if 
made, would be barred by 10 C.F.R. §2.7SS. 

As the NRC Staff Response points out, the testing method described in the 
ASME Code "is • • . directly related to the performance requirements of the 
valves." If such requirements are too strict, testing wilt occur too frequently. 
If the requirements are overly lax, insufficient testing might well be the result. 
NRC Staff Response at 9. While Petitioners cannot attack the methodology, 
they can attack new proposed performance requirements. [d. The two are not 
the same. As the Board noted in its opinion, the real underpinning of Contention 
No. 1 is that the ASME requirements "would be properly applied to the wrong 
tolerance ranges," resulting in excessive setpoint drift that would go undetected 
due to decreased inspection. LBP-91-19, 33 NRC at 408 (emphasis in original). 

The NRC Staff also notes that because Petitioners' challenge is "premised on 
the application of a regulatory surveillance testing schedule," that challenge is 
even more important Otherwise, Licensees could continue to propose increased 
setpoint tolemnces, negating the regulatory requirement of increased testing of 
faulty valves while preventing challenges from affected individuals. NRC Staff 
Response at 10. 

Finally, Licensees argue that their written commitment to reset the PSV 
and MSSV valves to plus or minus 1 % answers the concern set forth in 
this basis. However, the question as to whether such a commitment would 
serve to satisfactorily resolve the concern mised in an otherwise adequately 
pleaded contention is a matter that now ought properly to be addressed after 
the contention is admitted. That commitment cannot be used here to negate 
Petitioners' rationale for their contention. Therefore, the Commission rejects 
Licensees' arguments on this matter. Petitioners' second basis for Contention 
No. I, as specified in LBP-91-19, is valid and admissible for litigation. 
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VI. CONCLUSION 

For the foregoing reasons, we deny Licensees' Appeal insofar as it requests 
dismissal of Contention No. 1 and denial of Petitioners' request for hearing. 
We grant Licensees' Appeal insofar as it requests dismissal of that first basis of 
Contention No.1 which is based on HPPT response time. Petitioners' Contention 
No. 1 is admitted for litigation on its second basis. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 16th day of August 1991. 

157 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 





Cite as 34 NRC 159 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-91-34 

ATOMIC SAFETY AND UCENSING BOARD PANEL 

In the Matter of 

Before Administrative Judges: 

Peter Bloch, Presiding Officer 
Peter Lam, Technical Advisor 

Docket Nos. 70-00270 
30-02278-MLA 

(ASLBP No. 90-613-02-MLA) 
(RE: TRUMP-S Project) 

(Byproduct LIcense No. 24-00513-32; 
Special Nuclear Materials 

LIcense No. SNM-247) 

CURATORS OF THE 
UNIVERSITY OF MISSOURI August 5, 1991 

The Presiding Officer determined that the relief issued in LBP-91-31 could be 
implemented sequentially, with Licensee implementing first one paragraph and 
then another, so long as at least one paragraph is in effect at all times. He also 
clarified his opinion concerning the prohibition that a vehicle using combustible 
fuels cannot be in the basement of MURR at the same time that actinides are 
actually in use in the labomtory. A few other minor corrections also were made. 

RULES OF PRACTICE: MOTION FOR RECONSIDERATION 
AFTER APPEAL 

The presiding officer has jurisdiction over a timely motion for reconsidemtion 
of a final initial decision, even though an appeal also has been filed. This is 
true both under Subpart L and Subpart G. 10 C.F.R. §§2.12S9, 2.771. 

159 



MEMORANDUM AND ORDER 
(Clarification and Corrections in LBP-91-31) 

Clarifications of LBP-91-31 (34 NRC 29) are in order in response to Li
censee's Motion for Partial Reconsideration of Final Initial Decision, July 22, 
1991, which seeks clarification of ordering paragraph 1,34 NRC at 130, which 
stated: 

1. The Licensee shall, within 30 days, take one of the following actions: 

• Disclose procedures (or adopt new procedures) that ensure a fire loading and 
continuity of burnable materials (in the basement outside the Alpha Laboratory) that 
will ensure conditions equivalent to those observed by Mr. Purington} [originally 
footnote 199]; or 

• Propose procedures ensuring a new maximum loading (and continuity), higher than 
observed by Mr. Purington, and demonstrate by analysis or expert testimony that the 
new maximum loading (and continuity) will prevent a credible fire from spreading 
into the Alpha uboratory from outside; or 

• Install an automatic fire sprinIcler system in the rectangular area of the basement 
immediately adjacent to the Alpha uboratory and extending from the uboratory 
to the Hot Cell.:Z [Originally footnote 2oo.J 

The Licensee's response to this ordering' 1 shall be promptly communicated to the Staff of 
the Nuclear Regulatory Canmission, which shall verify the adequacy of the response. 

Intervenors' principal objection is that the Presiding Officer lacks jurisdiction 
once an appeal bas been taken.3 Georgia Power Co. (Vogtle Electric Generating 
Plant, Units 1 and 2), ALAB-8S9, 2S NRC 23, 27 (1987); see also Metropolitan 
Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-699, 16 NRC 
1324, 1327 (1982). However, I find this objection unpersuasive. The cited 
precedent covers situations in which a party filed information relating to a 
pending appeal and does not comment on whether the Licensing Board retains 
jurisdiction over a timely motion for reconsideration. When there is no motion 
for reconsideration, all the issues have been transferred to the appeal body, 
which is the only authority with jurisdiction over the pertinent issue. However, 
the rules expressly provide for an exception to the transfer of jurisdiction by 

1 "Vehicles that rely on combustible fuels must, of COUllle, be effectively excluded fran the basement during any 
time Ictinides arc in USC in the laboratory." IJJP·91·31, 34 NRC It 130 n.199. 
:z "If this is done, further changes in procedures Irc unnecessary uupt for the effective exclusion of vehicles with 
canbusl.!'ble fuel fran the basement while Ictinides arc in USC in the laboratory. For I map of the area of the 
buc:mcnt, leelntcrvenolll' Motion for Leave to Submit Evidence Respecting Critical Safety Failures Identified in 
Site Inspection of MlY 18, 1991, May 22, 1991, Exh. S." IJJP·91·3I, 34 NRC 130 n.2OO. 
3lntcrvenolS' Response to licensee'. Motion for Partial Rcccnsidcration of rmal Initial Decision (lntcrvenolll' 
Response), August I, 1991, It 1·2. 
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providing for motions for reconsideration. 10 C.F.R. §§ 2.1259,2.771. Since the 
rule expressly permits a motion for reconsideration4 to be filed within 10 days, 
the licensing board or presiding officer necessarily has jurisdiction to decide 
such a motion. 

In its motion, Licensee first requests clarification concerning whether it may 
first issue an appropriate procedure, as authorized, and then subsequently install 
a sprinkler and rescind the procedure. Intervenors object to this on the ground 
that once Licensee has implemented a procedure to prevent the accumulation of 
combustibles in the vicinity of the Alpha Laboratory, it should not be permitted 
to change its practice.5 

Although I did not explicitly address Licensee's sequential implementation of 
relief, the Licensee's request is entirely reasonable. Any of the different relief 
subparagraphs is considered by me to be adequate relief, providing that they are 
continuously in effect once relief has been implemented. Hence, compliance 
with one paragraph, followed by notification to the Staff and compliance with 
another paragraph, is quite adequate. 

Second, Licensee requests clarification concerning its use of a gasoline
powered forklift in the basement. Apparently, Licensee is concerned that the 
prohibition on the use of a gasoline-powered forklift might be burdensome if 
the term "in use" [in both of the footnotes] were interpreted too broadly. 

Intervenors do not see the ambiguity here.6 I agree with them. "In use" should 
bear its common meaning. It does not apply merely to storage of materials 
in the appropriate vault or to the presence of trace contamination in filters or 
equipment because of prior use. "In use" means that actinides are actively being 
used in some way in the laboratory, such as for an experiment or for cuning into 
different portions for subsequent experimentation. The phrase was not intended 
to exclude all gasoline-powered vehicles from the MURR basement during the 
entire duration of the experimental period. The presence of small amounts of 
contamination in the glove box and associated filters, due to routine operations, 
would not require exclusion of the vehicle. 

There is, of course, the chance of an unanticipated accident, such as a spill 
of powdered actinide. In such an event, Licensee would be expected to take 
appropriate extraordinary precautions, which generally would require exclusion 
of gasoline-powered vehicles from the vicinity of a large spill. The purpose of 
excluding a combustible-fuel vehicle is to exclude a source of fire that might 

4The motion must, of course, be filed before !he trial body, which is !he only body that can "reconsider." S" 
also Order of !he United States of America Nuclear Regulatory Canmission. August 1. 1991 (unpublished), at I, 
setting •• chedule for !he filing of appcllants' briefs tlat is based in pan on !he date !he ptesiding officer decides 
!he motion for reconsideration. 
5 Intervenors' Response at 2. 
6 /d. at 2-3. 
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exceed the expected fire loading or not be easily controlled by a water sprinkler 
system. 

The following correction, brought to my attention by a letter from Intervenor's 
attorney of July 19, 1991,' also should be made in LBP-91-31: 

• Add the following, in the proper alphabetical order, to the credentials 
presented at 34 NRC 43-49: 

George Bunn - Member in Residence at the Center for Internatiooal Serurity and Arms 
Control, Stanford Univenity, Stanford, CA. 1950-51, attorney for the U.S. Atomic Energy 
Commissioo; 1951-61, associate and partner in Arnold, furtas & Porter, Washingtoo, D.C.; 
1961-69, General Counsel and a "backstopper" and negotiator for the U.S. Arms Cootrol 
and Disarmament Agency (1965-68, helped negotiate the nuclear Non·Proliferation Treaty, 
became an ambassador in 1968); 1969·83, professor of law at the Univenity of Wisconsin 
Law School. During three of those yean, was Dean and two of those yean was chairman of 
the NRC's GESMO (Generic Environmental Statement on Mixed Oxides) Hearing Board; 
1983-86, professor of intematiooallaw or military strategy or both at the U.s. Naval War 
College, Newport, RI (served on a task foroe on nuclear terrorism that considered the 
increasing danger of terrorista stealing plutonium to make nuclear bombs as more and more 
countries acquired separated plutonium); the report of this task force and a paper appeared 
in Paul Leventhal and Yooah Alexander, Preventing Nuclear Terrorism (Lexington, MA: 
Lexington Books, 1987). Has been at Stanford Univenity since 1986. 

Bethesda, Maryland 

Respectfully ORDERED, 

Peter B. Bloch, Presiding Officer 
ADMINISTRATIVE JUDGE 

'The letter men:ly brought to my attention the apparent oversight in omitting Mr. Bwm'l credentials from the 
final initial decision. It bean m its face the notation that it was served on opposing counsel but it apparently was 
not served in the docket. 
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Cite as 34 NRC 163 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies, Chairman 
Dr. George A. Ferguson 

Dr. Jerry R. Kline 

LBP-91-35 

In the Matter of Docket No. 50-322-0LA 
(ASLBP No. 91-621-D1-0LA) 

(Confirmatory Order Modification, 
Security Plan Amendment, and 

Emergency Preparedness Amendment) 

LONG ISLAND UGHTING 
COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) 

RULES OF PRACTICE: CONTENTION 

August 29,1991 

Amended 10 C.F.R. § 2.714(b) raises the threshold for the admission of 
contentions to require a proponent to supply information showing the existence 
of a genuine dispute with the applicant on an issue of law or fact. It specifies 
what is required of a petitioner as part of its burden of going forward with 
information in support of a contention. 
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MEMORANDUM AND ORDER 
(Ruling on Petitions to Intervene and Contentions) 

I. INTRODUCTION 

The Licensing Board in LBP-91-23, 33 NRC 430 (1991), found that Scientists 
and Engineers for Secure Energy, Inc. (SE2), had established standing on an 
alleged claim of injury cognizable under the National Environmental Policy Act 
(NEPA) and permitted it to file contentions in the proceeding considering the 
three licensing changes, the Confirmatory Order Modification, the Security Plan 
Amendment, and the Emergency Preparedness Amendment. 

In an effort to assist the Licensing Board in deciding the standing issue on 
a claim, under the Atomic Energy Act (AEA), of radiological injury stemming 
from the Security Plan Amendment, SE2 and Shoreham-Wading River Central 
School District (School District) were permitted to file contentions on the issue. 
All other claims for standing by Petitioners on the three licensing actions were 
denied by the Licensing Board. 

In a joint filing dated June 21, 1991, SE2 filed four contentions on the 
NEPA issue and both Petitioners submitted one contention, with seven subparts, 
seeking relief under the AEA. Licensee Long Island Lighting Company (LILCO) 
and NRC Staff (Staff) filed responses on July 3, 1991, and July II, 1991, 
respectively, in which each asserted that Petitioners had not filed an admissible 
contention and that their petitions for intervention and hearing on the three 
license changes should be denied. 

A prehearing conference was held on July 23, 1991, at Bethesda, Maryland, 
during which the contentions and responses were considered. 

In this Memorandum and Order, the Licensing Board rules on the undecided 
standing issue and on the contentions. After considering the record before 
us, the Licensing Board concludes that Petitioners have not met the regulatory 
requirements for intervention, and their petitions are denied. 

II. BACKGROUND 

In LBP-91-23, we found that SE2 had established organizational standing 
under NEPA in regard to the three licensing changes and afforded it the 
opportunity to file one or more contentions on NEPA issues, as prescribed in 10 
C.F.R. § 2.714(b)(2). Petitioner was informed that the contentions were required 
to meet the Commission's instructions on such contentions which were specified 
in CLI-90-8, 32 NRC 201 (1990), aff'd on reconsideration. CLI-91-2, 33 NRC 
61 (1991), and CLI-91-4, 33 NRC 233 (1991). 
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In its petitions for intervention, SE2 asserted that its claim of injury cog
nizable under NEPA was caused by the Commission permitting the de facto 
decommissioning of Shoreham and the agency's failure to require LILCO to 
maintain Shoreham at a full-power operational status under the Shoreham oper
ating license. SE2 claimed that a NEPA Environmental Impact Statement (EIS), 
considering resumed operation as an option, was required prior to agency de
cisionmaking on the alleged ongoing decommissioning of Shoreham, of which 
the three licensing changes were part. 

In CLI-90-8, the Commission determined that the decision not to operate the 
facility is exclusively the private determination of the Licensee and that under the 
existing circumstances the NRC lacks authority to direct a licensee to operate a 
licensed facility. It is the decision on a method of decommissioning that requires 
NRC review and approval. CLI-90-8, 32 NRC at 2m. It further determined that 
resumed operations, or other methods of generating electricity, are alternatives to 
the decision not to operate Shoreham and are beyond Commission consideration. 
[d. 

The Commission went on to find that the broadest NRC action related to 
the Shoreham decommissioning will be approval of the decision on how the 
decommissioning will be accomplished and that under NEPA the Commission 
need only be concerned with whether the three licensing changes will prejudice 
how the decommissioning will be accomplished. It stated, U[c]learly they [did] 
not, because they have no prejudicial effect on how decommissioning will be 
accomplished." [d. at 208. 

The Commission expanded on its decision in CLI-90-8, in CLI-91-4, supra, 
a Memorandum and Order ruling on an interlocutory appeal of LBP-91-1, 33 
NRC 15 (1991). It stated that its comments were not intended to preclude the 
Licensing Board, as a matter of law and jurisdiction, from considering properly 
supported contentions that an EIS must be prepared at this time. CLI-91-4, 33 
NRC at 236. 

The Commission went on to define what is required for a properly pled 
contention on the need for an EIS for the three actions. It stated: 

A properly pled contention will at a minimum need to offer some plausible explanation why 
an illS might be required for an NRC decision approving a Shoreham decommissioning pIan 
and how these actions here could. by foreclosing alternative decommissioning methods or 
some other NEPA-based considerations, constitute an illegal segmentation of the illS process. 

[d. at 237 (emphasis in original). 
In LBP-91-23, SE2 and School District were authorized to file contentions 

on claims of injury,· cognizable under the AEA, that the proposed reduction in 
physical security of vital plant systems would unacceptably increase the risk of 
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radiological sabotage and adversely affect the radiological health and safety of 
SE2, its members, and School District's employees. 

Although Petitioners previously identified particular actions that might result 
from radiological sabotage they failed to show that they can be traced to the 
Security Plan Amendment. They thus failed to meet the standing requirement 
of section 2.714(b)(2) of showing that the claimed injury witt result from the 
proposed action. Normally, this would foreclose a finding of standing. However, 
Petitioners claimed that their inability to have access to LILCO's security plan 
hampered their ability to make the required showing. As a result we deferred 
ruling on standing and permitted Petitioners to file contentions, in accordance 
with section 2.714(b)(2) on the issue raised under the AEA. A meritorious 
contention would help bolster their standing claim which could then be pursued 
further. We advised that in deciding the merits of the contentions submitted we 
would take into account the Jack of the availability of the security plan. We 
further advised that if no meritorious contention was filed we would decide the 
standing issues against the Petitioners. LBP-91-23, 33 NRC at 440-41. 

III. STANDARDS FOR CONTENTIONS 

An admissible contention must meet the requirements of section 2.714(b)(2), 
amended by the Commission on August 11, 1989, which provides: 

(2) Each contention must consist of a specific statement of the issue of law or fact to 
be raised or controverted. In addition. the petitioner shall provide the following information 
with respect to each conlention: 

(i) A brief explanation of the bases of the contention. 
(ii) A concise statement of the alleged facts or expert opinion which support the 

contention and on which the petitioner intends to rely in proving the contention at the hearing, 
together with references to those specific sources and documents of which the petitioner is 
aware and on which the petitioner intends to rely to establish those facts or expert opinion. 

(iii) Sufficient information (which may include information pursuant to paragraphs 
(b)(2)(i) and (ii) of this section) to show that a genuine dispute exists with the applicant 
on a material issue of law or fact. This showing must include references to the specific 
portions of the application (including the applicant's environmental report and safety report) 
that the petitioner disputes and the supporting reasons for each dispute, or, if the petitioner 
believes that the application fails to contain information on a relevant matter as required 
by law, the identification of each failure and the supporting reasons for the petitioner's 
belief. On issues arising under the National Environmental Policy Act, the petitioner shall 
file contentions based on the applicant's environmental report. The petitioner can amend 
those contentions or file new contentions if there are data or conclusions in the NRC draft or 
final environmental impact statement, environmental assessment, or any supplements relating 
thereto, that differ significantly from the data or conclusions in the applicant's documenL 
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Further, 10 C.F.R. § 2.714(d)(2) provides that contentions shall not be admitted 
(i) if the contention and supporting material fail to meet the requirements of 
section 2.714(b), or (ii) should the contention be proven it would be of no 
consequence in the proceeding because it would not entitle petitioner to relief. 

In its comments on the amendments to section 2.714, the Commission advised 
that it would raise the threshold for the admission of contentions to require the 
proponent of the contention to supply information showing the existence of a 
geniune dispute with the applicant on an issue of law or fact. 54 Fed. Reg. 
33,168 (1989). 

It further went on to explain: 

Under these new rules an intervenor will have to provide a concise statement of the alleged 
facts or expen opinion which suppon the contention and on which, at the time of filing, the 
intervenor intends to rely in proving the contention at hearing, together with references to the 
specific sources and documents of which the intervenor is aware and on which the intervenor 
intends to rely in establishing the validity of its contention. This requirement does not call 
upon the intervenor to make its case at this stage of the proceeding. but rather to indicate 
what facts or expen opinions, be it one fact or opinion or many, of which it is aware at that 
point in time which provide the basis for its contention. 

In addition to providing a statement of faets and sources. the new rule will also require 
intervenors to submit with their list of contentions sufficient information (which may include 
the known significant facts described above) to show that a genuine dispute exists between 
the petitioner and the applicant or licensee on a material issue of law or fact. This will require 
the intervenor to read the pertinent portions of the license application, including the Safety 
Analysis Repon and the Environmental Repon, and to state the applicant's position and the 
petitioner's opposing view. When the intervenor believes the application and supponing 
material do not address a relevant maUer, it will be sufficient to explain why the application 
is deficient . 

[d. at 33,170. 
The Commission noted the amended version's consistency with Duke Power 

Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 
(1982), rev'd in part on other grounds, CLI-83-19, 17 NRC 1041 (1983), where 
the Appeal Board stated: 

[A]n intervention petitioner has an ironclad obligation to examine the publicly available 
documentary material penaining to the facility in question with sufficient care to enable 
[the petitioner] to uncover any information that could serve as the foundation for a specific 
contention. • • • [N]either Section 189a. of the Atomic Energy Act nor Section 2714 of the 
Rules of Practice permits the filing of a vague, unparticulariz.cd contention. followed by an 
endeavor to flesh it out through discovery against the applicant or staff. 

The revised rule does not shift the ultimate burden of persuasion from the 
applicant on the issue of whether the license should be issued. The rule specifies 
what is expected of a petitioner as part of its burden of coming forward with 
information in support of a proposed contention. 54 Fed. Reg. at 33,171. 
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The rule requires that a petitioner include in its submission some alleged fact 
in support of its position sufficient to indicate that a genuine issue of material 
fact or law exists. The use of this standard has been supported by the Federal 
Courts. In Connecticut Bankers Ass'n v. Board o/Governors, 627 F.2d 245,251 
(D.C. Cir. 1980), the court stated that "a protestant does not become entitled to 
an evidentiary hearing merely on request or on a bald or conclusory allegation 
that such a dispute exists. The protestant must make a minimal showing that 
material facts are in dispute thereby demonstrating that an 'inquiry in depth' is 
appropriate." 

IV. DISCUSSION 

The Licensing Board has reviewed and fully considered "Petitioners' Amend
ment and Supplement to Petitions to Intervene" dated June 21, 1991, LILCO's 
response dated July 3, 1991, Staff's response dated July 11, 1991, along with 
the explanations presented at the prehearing conference of July 23, 1991, and 
the prior record in the proceeding. Based upon all the foregoing, we decide as 
follows. 

A. The NEPA Contentions 

CONfENTlON 1: Petitionen contend that the NRC must require ULCO to prepare 
an envirorunental repon and that the NRC Staff must then publish a draft envirorunental 
impact statement ("DEIS") Cor comment, prepare a final environmental impact statement 
("FEIS',), and follow other NRC procedures for the' consideration of the environmental 
impact oC the proposal to decommission Shoreham before issuing the Confirmatory Order, 
Emergency Preparedness Amendment and/or the Security Plan Amendment because all three 
oC those actions are within the "scope" oC the proposal to decommission Shoreham, which 
is a proposal Cor a major Cederal action significantly affecting the quality of the human 
environment requiring such environmental consideration before the issuance of any "Corm of 
approval" by the NRC of the proposal to decommission Shoreham or any of its subsidiary 
proposals, including the three actions within the scope of this proceeding. 42 U.S.c. § 4332 
(1988); 10 C.F.R. §S1.100(a) (1991). 

The three actions which are the subject of this proceeding are within the scope of the 
proposal to decommission Shoreham because they are "interdependent pans of [that) larger 
action and depend [sic) the larger action for their justification." 40 C.F.R. § lS08.2S(a)(l)(iii). 
It is also clear that the NRC Staff relied on the existence of the Confirmatory Order as a 
significant pan of the basis for its approval of the emergency preparedness and security plan 
amendments. Staff Safety Evaluation Supporting Proposed Exemption and Amendment No. 
6 to Facility Operating license No. NPF-82 at' 1.0 (July 31,1990); Staff Safety Evaluation 
Suppon Amendment No. 4 to Facility Operating license No. NPF-82 at , 2.0 (June 4, 
1990). Thus, it is clear that the security plan and emergency preparedness plan amendments 
also constitute actions which "[c)annot or will not proceed unless other actions [i.e., the 
Confirmatory Order) are taken previously or simultaneously." 40 C.F.R. § IS08.2S(a)(I)(ii). 
These actions also constitute cumulative actions "which when viewed with other proposed 
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actions [both within and without the current scope of this proceeding] have cumulatively 
lignificant impacu and should therefore be discussed in the lame impact ItaternenL" 40 
c.P.R. § 1508.25(a)(2). Such an EIS also "shall consider ••• the 3 types of alternatives 
• •• namely the "[n]o action alternative", "[o]ther reasonable counes of actions", and 
[mlitigation measures (not in the proposed action)." 40 C.P.R. §§ 1508.25 1508.25(b). And 
that EIS is also required ("shall consider") 3 types of impacts, namely (I) Direct; (2) Indirect; 
(3) Cumulative." 40 c.P.R. § 1508.25(c). In asserting that these principles govern the need 
for an EIS embracing the proposal to decommission Shoreham [mcluding iu component 
parts), Petitionen note that the NRC explicitly adopted 40 c.P.R. § 1508.25. 10 C.P.R. 
§ 51.14 (b) (1991). 

The hearing notice and Commission guidance define the scope of the pro
ceeding. Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), 
LBP-91-7, 33 NRC 179, 182 (1991). Contention 1 calling for a full NEPA en
vironmental review "of the proposal to decommission Shoreham" goes beyond 
the matters at issue in this proceeding. It disregards the Commission's holding 
that the decision not to operate is exclusively a private determination of the 
licensee and it is the decision on how decommissioning is accomplished that 
requires NRC review and approval. CLI-90-8, 32 NRC at 2fJ7. 

In response to the Commission's requirement that some plausible explanation 
of why an EIS might be required for an NRC decision approving a Shoreham 
decommissioning plan and how the three licensing actions constitute an illegal 
segmentation of the EIS process, SE2 responds with bald conclusory allegations 
that are contrary to the Commission and federal pleading requirements. 

Using the language of the Council on Environmental Quality (CEQ) regu
lations governing the scope of environmental impact statements, SE2 merely 
proclaims that the three actions are "within the scope of the proposal to de
commission Shoreham because they are 'interdependent parts of [that] larger 
action and depend [on] the larger action for their justification'" and that "they 
constitute'cumulative actions 'which when viewed with other proposed actions 
[both within and without the current scope of this proceeding] have cumula
tively significant impacts and should therefore be discussed in the same impact 
statement' " 

Similarly, the contention merely declares that a full NEPA review is required 
for the three actions because they are "within the 'scope' of the proposal 
to decommission Shoreham, which is a proposal for a major federal action 
significantly affecting the quality of the human environment requiring such 
environmental consideration before the issuance of 'any form of approval' by 
the NRC" and then cites 42 U.S.C. § 4332 (1988) and 10 C.F.R. § 51.100(a) 
(1991). 

It is patent on its face that the contention submitted neither provides the 
plausible explanation called for by the Commission in CLI-91-4, nor does it 
conform to the requirements of 10 C.F.R. §2.714(b)(2)(i}, (ii), and (iii). It fails 
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to contain a brief explanation of the bases of the contention. There is no concise 
statement of the alleged facts or expert opinion that support the contention and on 
which Petitioner intends to rely together with references to specific sources and 
documents. Neither are there references to specific portions of the applications 
that the Petitioner disputes along with supporting reasons. 

The very basis for the contention, that the three actions are part of the 
decommissioning of Shoreham because they are interdependent parts of the 
larger action and depend on the larger action for their justification, presents a 
factual consideration. In addition to there not being a brief explanation of the 
basis for this allegation, there is no concise statement of the alleged facts or 
expert opinion that support the allegation or any other required documentation. 

Although SE2 alleged that the licensing actions were mutually dependent, for 
which it cited in support Staff reports on the amendments, the licensing actions 
were not linked to the need for an EIS in any meaningful way. The contention 
fails to meet what the Commission defined in CLI-91-4 as being required for a 
properly pled contention. Furthermore, there was no material compliance with 
the pleading requirements in section 2.714(b)(2). 

As part of Contention I, SE2 alleged that the required EIS shall consider 
the no-action alternative, other reasonable courses of action, and mitigation 
measures not in the proposed action, and direct, indirect, and cumulative impacts. 
Cited in support are 40 C.F.R. § 1508.25(b) and (c), the CEQ regulations 
governing the scope of environmental impact statements. 

These are matters Petitioner had previously raised before the Commission in 
its motion for reconsideration of CLI-90-8 in the context of seeking that the NRC 
order operation of the Shoreham plant. The Commission noted that although the 
CEQ's regulations are entitled to "substantial deference" where applicable, they 
only apply to federal actions to which NEPA applies. The Commission found 
that the decision not to operate Shoreham is a private decision. CLI-91-2, 33 
NRC at 72 n.2 (1991). 

The Commission went on to find that the "no-action" alternative is one 
to reject a proposed decommissioning plan, not to reject the decision of 
decommissioning, as Petitioner would have. The "no-action" alternative is not 
the operation of Shoreham. [d. at 70-71. It further found that the scope of an 
EIS is not a relevant issue because discussion of an EIS's scope cannot precede 
the decision to prepare an EIS. The Commission rejected Petitioner's claims on 
the scoping requirements of the CEQ regulations. 

In its contention, SE2 does not present the matter of the scope of the EIS 
in the context of restart, which has already been decided by the Commission. 
Petitioner only does so in the abstract Merely restating the requirements of 
CEQ's scoping regulations, without further explanation, does not show the 
existence of a genuine dispute as is required by the regUlation. 
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Additionally, Petitioner not having submitted an admissible contention placing 
in issue the need for an EIS makes the scope of an EIS irrelevant and only of 
academic interest It is not a proper matter for adjudication. 

Petitioner has not placed at issue how the three licensing actions could 
preclude any NEPA-based considerations and constitute an illegal segmentation 
of the EIS process. No attempt was made in the contention to show that the 
licensing changes would foreclose any decommissioning methods. 

Contention 1 is defective, not having made the requisite showing of a genuine 
issue of fact or law, as specified in 10 C.F.R. § 2.714(b). It is therefore not 
admissible. 10 C.F.R. § 2.714(d)(2)(i). 

CONTENTION 2: The need for an EIS on the proposal to decommission Shoreham 
is established by the Commission's determination in 10 C.F.R. §S1.20(b)(S) in the 1988 
Edition and earlier years that a proposal to deoommission a nuclear power reactor "should 
be covered by an environmental impact statemenL" That requirement continues to exist for 
the proposal to decommission Shoreham because the removal of the categorical requirement 
for ElSs on all proposals to decommission nuclear reactors was based upon the Final Generic 
Environmental Impact Statement on Decommissioning Nuclear Facilities. NUREG-OS86 
(August 1988) ("GElS") which was limited in its scope to facilities where decommissioning 
is necessary because such facilities are either "at the end of their normal lifetimes" or where 
there is a "premature closure of a reactor due to an accidenL" GElS at 8·1. Since Shoreham 
is not at the end of its "normal life" and has suffered no permanently disabling accident, 
the proposal to decommission Shoreham is outside the scope of the GEIS and, therefore, 
the categorical requirement continues in filiI force and effect with respect to a proposal to 
decommission Shoreham. Petitioners have made this assenion to the Commission repeatedly 
and the Commission has never denied that a proposal to decommission Shoreham is outside 
the scope of that GElS. 

Contention 2 asserts that the Commission's "Final Generic Environmental Im
pact Statement on Decommissioning Nuclear Facilities," NUREG-0586 (1988) 
(GElS) is inapplicable to Shoreham because the GElS only extends to facilities 
at the end of their normal lifetimes or where there is a premature closure of a 
reactor due to an accident, neither of which applies to the Shoreham situation. 
SE2 contends that because of the inapplicability of the GElS to Shoreham, which 
is prematurely closed for reasons other than an accident, one must look to the 
regulation as it existed prior to the Commission's amendment of its regulations 
that provided the basis for the GElS. The regulation 10 C.F.R. § 51.20(b)(5), 
abrogated in 1988, provided that a proposal to decommission a nuclear reactor 
"should be covered by an environmental impact statement." This is the basis 
for the contention that a site-specific EIS is required for Shoreham. 

Staff's position, inter alia. is that the GElS would apply to Shoreham because 
the" 'amendments apply to nuclear facilities that operate throughout their normal 
lifetime as well as those that may be shutdown prematurely.' 53 Fed. Reg. 
24,019." 
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Assuming arguendo that the GElS would be inapplicable to the Shoreham 
situation, Contention 2 is premised on assumptions not based in fact or law so 
that it fails as an admissible contention. 

SE2 has failed to submit an admissible contention on the issue of whether 
the three licensing actions require an EIS, yet Contention 2 is premised on that 
assumption. Without that assumption there is no basis to discuss the applicability 
of the GElS to Shoreham. The GElS is but one form of an EIS. To debate 
whether the GElS extends to the Shoreham situation, without the assumption of 
a requirement for an EIS, would be to engage in an irrelevant academic exercise. 
The contention is based on the very point SE2 ultimately seeks to establish and 
is thus fallacious. 

The Commission made clear in its comment on the General Requirements 
for Decommissioning Nuclear Plants, 53 Fed. Reg. 24,018 (June 27, 1988) that 
one does not start with the assumption of a need for a site-specific EIS, but that 
the need will be determined by way of an environmental assessment that shows 
the impacts for a particular plant to be significantly different from those studied 
generically. The Commission stated: 

The relative impacts are expected to be similar from plant to plant, so that a site-specific 
EIS would result in the same conclusions as the GEIS with regard to methods of decommis
sioning. Although some commentators correctly point out that an EA is much less detailed 
in its assessment of impacts than an EIS, if the impacts for a particular plant arc signif
icantly different from those studied generically because of site-specific considerations, the 
environmental assessment would discover those and lay the foundation for the preparation 
of an EIS. If the impacts for a particular plant are not significantly different, a Finding of 
No Significant Impact would be prepared. 

ld .. at 24,039. 
The Commission discussion puts to rest SE2's claim asserting the repromul

gation of abrogated regulation section 51.20{b)(5). furthermore, the claim is 
meritless because it rests on a baseless rule of construction for its justification. 

No substance can be found in that part of the contention that states that the 
Commission has never denied that a proposal to decommission Shoreham is 
outside the scope of the GElS. The Commission's silence cannot be considered 
as acquiesence. CLI-91-2, 33 NRC at 74. 

Contention 2 is without merit and does not make the requisite showing of a 
genuine issue of fact or law as specified in section 2.714(b)(2). It is therefore 
not admissible. 10 C.F.R. § 2.714(d)(2)(i). 

CONfENTlON 3: Petitioners contend that ULCO', environmental report should be in 
the format prescribed by Regulatory Guide 4.2 (Rev. 2, July 1976) as appropriately modified 
for the proposal at issue as a result of the future application of the Commission's scoping 
procedures at 10 C.F.R. §§S1.28 & 51.29 (1991) since that format for an environmental 
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report on a nuclear power station has been detennined by the NRC Staff to be the fonnat 
"acceptable to the NRC Staff for implementing [these] specific parts of the Commission's 
regulations." NUREG-0099, Cover Sheet (July 1976). 

Contention 3 does not present a litigable issue. Its concern is the format of 
an environmental report that has not been shown to be required for the three 
licensing actions. The format therefore is only a matter of academic interest 

SE2 wants an environmental report in the format prescribed by Regulatory 
Guide 4.2 (Rev. 2, July 1976). Regulatory Guides give guidance as to acceptable 
methods for implementing the general criteria. An applicant may select other 
methods to achieve the same goal. Petition/or Emergency and Remedial Action, 
CLI-78-6,.7 NRC 400, 406-07 (1978). The Regulatory Guide itself provides 
that compliance with the format is not required and that an environmental report 
with a different format will be acceptable if it provides an adequate basis. 

Contention 3, as submitted, only presents an academic preference not founded 
in the law. It does not present a genuine issue of fact or law for litigation, as 
specified in section 2.714(b). It cannot be admitted because even if proven, the 
contention would be of no consequence in the proceeding for the reason that it 
would not entitle petitioner to relief. 10 C.F.R. §2.714(b)(2)(ii). 

CONTENTION 4: An EIS is required for Commission consideration of the proposal to 
decommission Shoreham because the Plan submitted by the Long Island Power Authority in 
U.S.N.R.c. Docket No. S0-322 by letter of December 29, 1990 which ULCO has requested 
the NRC Staff to consider pursuant to 10 C.F.R. §SO.82 by SNRC-1781 (January 2,1991) 
proposes the selection of the DECON alternative (plan at p.I) which would foreclose the 
consideration of alternative decommissioning methods including SAFSTOR and ENTOMB. 
Also, the NRC Staff has recognized that issuance of the POL allows the licensee to "ship the 
fuel support castings and peripheral pieces for off-site disposal •••• " Set SECY-91-129, 
Subject: Status and Developments at the Shoreham Nuclear Power Station (SNPS) at 3 
(May 13, 1991). The Commission approved SECY-91-129 in its Memorandum and Order 
in Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·91-8 (at p. 13), 
[33 NRC 461, 471] (June 12, 1991). Since DECON is the only alternative "in which the 
equipment, structures, and portions of the facility and site containing radioactive contaminants 
are removed ••• from the site," it is clear that allowing ULCO to proceed with the disposal 
of reactor internals at this time would prejudice the consideration both of SAFSTOR which 
"is the alternative in which the nuclear facility is placed and maintained in a condition that 
allows the nuclear facility to [be] safely stored and subsequently decontaminated (deferred 
contamination) to levels that pennit release for unrestricted usc" and of ENTOMB which 
is "the alternative in which radioactive contaminants arc encased in structurely [sic] long
lived material, such as concrete; the ENTOMB structure is appropriately maintained and 
continued surveillance is carried out until radioactivity decays to a level penniuing release 
of the property for unrestricted use." GEIS at' 2.4. 

Further, with particular reference to a boiling water reactor such as Shoreham, proceeding 
with DECON without a prior EIS forfeits the consideration of the NRC's recognition that 
SAFSTOR "is advantageous in that it can result in reduced occupational radiation exposure in 
situations where urgent land usc considerations do not exisL" GElS at' S.3.2 It also would 
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deny the similar benefits of avoidance of radiation exposure available throogh the ENTOMB 
alternative which explicitly foresees the entombment of "the pressure vessel internals and 
their long-lived ••• isotopes ••. ,along with other radioactive material." GEIS at' 5.3.3. 
The avoidance of radiation exposures available throogh the choice of SAFSTOR or ENTOMB 
are MNEPA-based considerations" and Atomic Energy Aa. considerations which would be 
addressed in the EIS and would be foreclosed by allowing ULCQ', proposed actions to 
go forward without such an EIS. See Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1) CU·91-4 (at p. 5), [33 NRC 233, 231] (April 3, 1991). 

Contention.4 is irrelevant to the matters at issue in this proceeding. They are 
whether the Confirmatory Order Modification, the Security Plan Amendment, 
and the Emergency Preparedness Amendment are part of the alleged decommis
sioning process of Shoreham, whether the decommissioning process requires an 
EIS and whether the three licensing actions would foreclose decommissioning 
methods or some other NEPA-based considerations. CLI-91-4, 33 NRC at 236-
37. 

Contention 4 ignores the three licensing actions that are at the heart of the 
proceeding. The contention is meaningless in the context of the proceeding 
because it is not linked to the three licensing actions. It is of no help to Petitioner 
if we were to consider Contention 4 as part of another contention, because SE2 
in the other contentions never linked the three licensing actions to the matters 
at issue in accordance with the regulatory requirements. 

SE2, in Contention 4, looks only to a Long Island Power Authority proposal 
to decommission Shoreham and the NRC's issuance of a possession-only 
license (POL) as the mechanisms in the alleged decommissioning process 
that would foreclose decommissioning methods or some other NEPA-based 
considerations. Each is the subject of a separate proceeding in which Petitioner 
seeks to intervene. They are docketed as 50-322-0LA-3 and 50-322-0LA-2, 
respectively. 

Because the Long Island Power Authority proposal to decommission Shore
ham and the issuance of the POL are unconnected to the three subject licensing 
actions, no useful purpose would be served in engaging in an academic discus
sion of whether those activities support an admissible contention. That is best 
left to be considered in the other proceedings. 

Contention 4 does not present a relevant issue. It fails to meet the require
ments of section 2.714(b)(2) and (d)(2)(i). The contention is not admissible. 

B. The Security Plan Amendment Contention 

CONTENTION 5: Petitioners contend that the reduction in vital areas, vital equipment 
and plant security staff, as well as possible other changes made by the SeaJrity PIan 
Amendment ("Amendment") reducing the quality and quantity of the security afforded areas, 
equipment, and activities at Shoreham under the Site Security PIan ("Plan'') are inconsistent 

174 



with adequate assurance of, and create an unreasonable risk to, the public health and safety, 
fail to minimize danger to life and property, do not promote the common defense and security, 
and are inconsistent with serving a useful purpose proponionate to the quantities of special 
nuclear material authorized to be utilized under the Shoreham full'power operating license, 
and are thus, in violation of the Atanic Energy Act of 1954, as amended, 42 U.S.C. § 2011 
et seq. (1988), in panicular, 42 U.S.c. § 2133, and the Commission's regulations and other 
guidance thereunder, and would panicu1arly constitute unreasonable risks to the health and 
safety of Petitionen and the penons they represent arising from the Licensee's inability to 
meet the design basis threats to vital equipment and special nuclear material at Shoreham. 

Not having access to the Security Plan as it existed prior to the Amendment, or the 
NRC Staff, ULCO and other panies' positions on either Plan, or the Staff Safety Evaluation 
Repon of either Plan, or the Commission or Licensing Board(s) or Appeal Board(s) rationales 
for approving the Plan as it existed prior to the Amendment, or the record of those prior 
proceeding(s), or related settlement agreements, or other relevant "facts" which could be 
subject to expen analysis, Petitionen are at this time prevented from stating their contentions 
with the particularity sought by 10 C.F.R. § 2.714(b)(2) (1991). However, Petitionen attempt 
to identify initially at least the following additional and subsidiary issues on the basis of 
existing NRC Regulations and other guidance. 

The additional and subsidiary issues referred to are designated (a) through (g). 
We will discuss each seriatim. 

As we discussed previously, at page 166 the Licensing Board deferred final 
ruling on standing for both SE2 and School District and permitted them to file 
contentions on the security plan because of Petitioners' claim that they were 
handicapped on the causal issue by lack of access to the security plan. The 
Licensing Board stated that on reviewing contentions it would take account of 
Petitioners' lack of access to the security plan. Although such lack of access 
might adversely affect Petitioners' ability to fully demonstrate that the security 
plan is the cause of the matter complained of, it should otherwise not hinder 
SE2's ability to establish the other elements of an acceptable contention, as 
provided for in section 2.714 (b) (2). 

Contention 5 alleges that the amendment permitting reduction in plant vital 
areas, vital equipment, and security personnel is a danger to public health and 
safety and in violation of the Atomic Energy Act of 1954 and the Commission's 
regulations. The contention, however, is submitted (1) with no additional 
explanation of the basis, (2) without a statement of alleged facts or expert 
opinion that supports the contention, and (3) without sufficient information to 
demonstrate that a genuine dispute exists with the Licensee on a material issue 
of law or fact. . 

Petitioners plead that they are prevented from stating their complaint with the 
particularity sought by section 2.714 (b) (2) because they have not had access to 
the security plan as it existed prior to amendment or in its present form, do not 
know the Commission's rationale for approving either plan, lack other essential 
information, and therefore cannot provide an expert analysis of the security plan 
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amendment. That general pleading will not suffice to gain admittance of the 
contention. 

The Licensing Board previously recognized that Petitioners did not have 
access to the amended security plan. When it previously deferred ruling on 
standing and permitted the filing of contentions on the amendment, it expected 
Petitioners to analyze available public information to establish at least a threshold 
basis for positing possible hazards to public health and safety attributable to 
Shoreham in its present physical configuration. If such basis were shown, 
we would have permitted further examination of the amended security plan 
to determine its adequacy in preventing or reducing public risk. Absent some 
adequately supported assertion of public risk (or risk to Petitioners), however, 
we see no basis for proceeding further. 

Petitioners' contention stands as an unsupported allegation of potential injury 
to public health and of violation of law as a consequence of the amendment; it 
falls far short of meeting the pleacling requirements of section 2.714(b)(2) for 
basis and specificity. Petitioners' reasons for lack of particularity do not suffice 
to save the contention. There is no reason Petitioners could not analyze or take 
account of information in the public record, as for example the current defueled 
state of the reactor, sources and location of radioactivity within the reactor 
complex, amount of raclioactivity on site, and physical plant and equipment 
configuration given in the Final Safety Analysis Report, to frame a contention 
having the required specificity in all but limited aspects previously discussed 
if a public hazard from fuel theft or sabotage exists at Shoreham. They are 
required to do so. See Catawba, supra. Petitioners have not provided the 
threshold specificity and analyses in support of Contention 5 as required by 
section 2.714(b)(2), and, accordingly, Contention 5 is not admitted. 

The Licensing Board will consider the inclividual subparts of Contention 5 
to determine whether any admissible issue has been proffered regarding the 
security plan amendment. Subpart 5(a) is restated in abbreviated form for clarity 
as follows: 

(a) The Amendment does not meet the requirements of 10 C.F.R Pan 73 (1991). Pan 
73 prescribes requirements for the establishment and maintenance of a physical protection 
system that has capabilities for the protection of special nuclear material at fixed sites ••• 
and of plants in which special nuclear material is used. 10 C.F.R § 73.1 (a) (emphasis in 
original). The requirements of Pan 73 apply in their fullness to Shoreham, regardless of 
its present mode. The fact that Shoreham has not operated in the approximately 2 yean 
since receiving its operating license means, at most, that the physical security requirements 
for Shoreham should be the same as those for any other full·power operating nuclear plant 
licensee that has been in an "extended outage" of 2 years or more. No other similarly 
situated licensee has been allowed similar reductions in the security plan. 
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Subpart (a) alleges in essence that the Commission is prohibited by the 
provisions of 10 C.F.R. Part 73 from reducing the physical security requirements 
on Shoreham, based on its current defueled mode. It further alleges that 
Shoreham, which has not operated for about 2 years, is similarly situated to 
plants with a full-power operating license that have been in an extended outage 
for 2 years and that have not been permitted to reduce their physical security 
requirements. This is asserted as the basis that such reductions would be a 
violation of the NRC's physical security requirements and of the Atomic Energy 
Act. 

This subpart alleges the existence of a legal constraint on the Commission 
that requires it to maintain full physical security at all nuclear plants having 
a full-power operating license with no discretion to adjust, or relax, security 
requirements to take account of the actual public risk posed by the reactor in 
individual cases. This legal theory is submitted without citation to authority and 
therefore does not have sufficient specificity for admission in this case. 

This deficiency is not remedied by Petitioner's unsupported argument that 
Shoreham is similarly situated to nuclear plants having a full-power operating 
license but which are in an extended outage. We reject that argument for 
two reasons. First there is no supporting basis proffered for the assertion that 
Shoreham, which has not operated at full power and is de fueled, is in fact 
similarly situated with respect to other reactors in extended outage but which 
are likely to be restarted. Second, there is no legal authority cited to suggest 
that the Licensing Board could impose requirements on Shoreham based on an 
analogous situation with other reactors rather than the provisions of 10 C.F.R. 
Part 73. 

Petitioners' legal theory appears to conflict with the plain language of Part 
73. Petitioners have not referenced or discussed the import of 10 C.F.R. §73.5 
which authorizes the Commission to make exemptions from the provisions of 
Part 73 "as it determines are authorized by law and will not endanger life or 
property or the common defense and security, and are otherwise in the public 
interest" Regardless of whether, or not, that provision has been invoked in this 
case, it suggests on its face that Part 73 permits consideration of public risk in 
implementing its provisions and it does not inflexibly bind the Commission 
as the contention suggests. Moreover, section 73.2 defines the term "vital 
equipment" as any equipment the failure or destruction of which could directly 
or indirectly endanger the public health and safety by exposure to radiation. 
The definition of vital equipment appears on its face to permit interpretation of 
security requirements in a manner that takes account of public risk in specific 
cases. Petitioners have not proffered any legal authority, factual basis, or expert 
opinion tending to show that the Commission misinterpreted its regulations or 
acted beyond its authority when it granted the physical security amendment for 
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Shoreham or that the risk to public health is greater than contemplated by Staff 
or Licensee. 

The failure to supply specific information cannot be attributed to Petitioners' 
lack of access to the amended security plan. Rather Petitioners have not taken 
advantage of the public information available to them to frame a contention 
with adequate bases. Subpart 5(a) is not admiued because of failure to meet the 
requirements of section 2.714{b)(2). 

Subpart 5{b) may be summarized as follows: 

(b) Part 73 establishes the design.basis threat to be used to design safeguard systems, protect 
against acts of radiological sabotage, and prevent the theft of special nuclear material 
10 C.F.R. §73.1(a)(1) (1991). Petitiooers submit that the Plan both before and after the 
Amendment is inadequate to meet the design-basis threat. 

Petitioners cite a supporting example. On October 16, 1989, at 8:45 a.m. 
an unknown individual manually activated a fire pump and fire suppression 
deluge valve onto the vertical cable trays of the reactor building where the 
emergency core cooling system pumps are located. Petitioners allege that 
Licensee's desultory performance of security responsibility in investigating the 
incident indicates a lack of compliance with Part 73 and a need for heightening, 
not lessening, security plan requirements. 

Subpart 5{b) invites an inquiry into the adequacy of the physical security plan 
at Shoreham both before and after the amendment was granted and alleges that 
both versions of the plan are inadequate to meet the design-basis threat specified 
in 10 C.F.R. §73.1(a){l). 

The jurisdiction of this Licensing Board was specified in the published 
notice of opportunity for hearing. Our jurisdiction is limited to a determination 
of whether the amendment to Shoreham's physical security plan should be 
sustained. We are not empowered to consider and resolve a controversy over 
the adequacy of the previous plan or the Licensee's performance under the 
previous version of the security plan. To the extent that subpart 5{b) invites 
such an inquiry, it cannot be admitted. 

There is no additional factual basis or expert opinion submitted with subpart 
5{b) to support the assertion that the amended security plan is inadequate to meet 
the design-basis threat to the reactor in its present defueled condition. 'The failure 
is hot attributable to Petitioners' lack of opportunity to review the amended plan. 
In proffering this contention, Petitioners merely persist in advancing their legal 
theory, without citation to legal authority or some plausible foundation, that the 
license conditions for Shoreham must meet all the requirements applicable to 
a plant with a full-power operating license. Petitioners have likewise failed to 
support this contention with citations to publicly available information or expert 
opinion indicating the existence of some form of risk to public health arising 
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from the defueled Shoreham reactor. For all of the foregoing reasons, subpart 
S(b) is not admitted. Subpart S(c) is summarized as follows: 

(c) Petitionen contend that the Amendment does not conform with the guidance for 
implementation of Part 73 made mandatory by the Commission's physical protection upgrade 
rule. 44 Fed. Reg. 68.184 (Nov. 28. 1979). namely the Fixed Site Physical Protection Upgrade 
Rule Guidance Companion. Vols. 1 and 2. Nor does it comply with Regulatory Guide 5.7. 
(Rev. 1. May 1980). Reg. Guide 5.14 (Rev. 1. May 1980). and Reg. Guide 5.44 (Rev. 2. 
May 1980). 

Subpart S(c) alleges that the amendment does not conform to the guidance 
implementing the Physical Protection Upgrade Rule and a number of other cited 
regulatory guides. The subpart has no supporting information or expert opinion 
supplied that even hints at how such failures to comply have occurred as a 
result of the Security Plan Amendment No information is supplied to indicate 
how the cited rule is applicable to nuclear power plant security. Further, it is 
settled in NRC proceedings that compliance with NRC regulatory guides is not 
mandatory. An allegation of failure to comply with one or more regulatory 
guides is therefore inadequate without additional basis to meet the pleading 
requirements of section 2.714(b). The discussion of the failure to comply with 
regulatory guides under Contention 3 is applicable here. Subpart S(c) is not 
admitted. 

Subpart Sed) reads as follows: 

(d) The reduction in guard force violates the settlement agreement among the panies in the 
operating license proceeding for Shoreham and. therefore is invalid. U.S.N.R.C. Docket 
No. 50-322. Transcript of Management Level Meeting Between the Nuclear Regulatory 
Commission and Long Island Ughting Company at 76 (July 28. 1989). 

Subpart Sed) alleges that the reduction in guard force violates a settlement 
agreement in the operating license proceeding for Shoreham and is therefore 
invalid. No supporting basis is provided beyond a cryptic citation to a transcript 
of a management-level meeting held in 1989. This citation alone is simply 
inadequate. The relevance of a management meeting held in 1989 to the current 
amendment is not specified. Without more, we are unwilling to assume that the 
parties to a past settlement agreement bargained away the Licensee's entitlement 
under NRC regulations to seek amendments to its operating license, or that the 
Staff concurred in such a settlement. Moreover, no party to the settlement has 
complained to this Licensing Board. In any event, it is the current regulations 
contained in 10 C.P.R. Part 73 by which the acceptability of an amendment 
to Shoreham's physical security plan must be tested. Petitioners provide no 
factual or legal basis for their assertion of invalidity of the amendment under 
the applicable regulation. Subpart Sed) is not admitted. 
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Subpart S(e) reads as follows: 

(e) Insofar as the Amendment allows for a response team of less than ten armed and 
trained penonnel immediately available at the facility at all times, it is in violation of 
the requirements of 10 C.F.R. §73.5S(h)(3) because, among other reasons, any reduction 
from the nominal number of such guards cannot be justified on consideration of the eleven 
facton specified by the Commission in discussion item (3) of Requirements for the Physical 
Protection of Nuclear Power Reacton, 42 Fed. Reg. 10,836 (February 24, 1977). 

Subpart S(e) asserts that any reduction in the number of armed guards below 
ten permitted by the amendment is a violation of 10 C.F.R. § 73.S5{h)(3) because 
it does not comport with an element contained in a Commission discussion on 
Requirements for the Physical Protection of Nuclear Power Reactors which was 
published in the Federal Register in 1977. 

The assertion is contrary to the plain language of section 73.55{h)(3) which 
provides that the nominal number of armed guards immediately available at a 
facility shall be ten "unless specifically required otherwise on a case by case 
basis by the Commission; however this number may not be reduced to less than 
five (5) guards." Plainly. the number of armed guards required at Shoreham is 
permitted to be flexible under the regulation and is not fixed immutably at ten. 
The relevance of discussion item (3) in a Commission publication for supporting 
a contrary view has not been specified. The regulation is controlling. Without 
some basis in law or fact for suggesting that its provisions are not met under 
the amendment, Subpart 5(e) must be and hereby is denied admittance. 

Subpart S(f) reads as follows: 

(f) Since Section 238(b) of the Atomic Energy Act declares "the unauthorized use of or 
tampering with the machinery, components, or controls of any (utilization facility licensed 
under this Act) a crime punishable by fine and/or imprisonment and since Shoreham is such 
a licensed utilization facility all "machinery, components or controls" of the nuclear-related 
portions of Shoreham should be considered "vital equipment" and should be with a "protected 
area." [citation omiuedl. To the extent that such Shoreham machinery, components or 
controls," by virtue of the Amendment, are no longer classified as "vital equipment" or are 
outside of "vital areas" and/or "protected areas" that Amendment is in violation of 10 C.F.R. 
Part 73 and the Atomic Energy ACL 

Subpart S(f) generally alleges that certain provisions of the Atomic Energy 
Act constrain the Commission from granting a license amendment at Shoreham 
that would permit it to reclassify "vital equipment" as nonvital. Although the 
alleged connection between the referenced section of the Atomic Energy Act 
and 10 C.F.R. Part 73 is difficult to understand, the Licensing Board reads the 
contention to assert in essence that any equipment that was classified as "vital" 
under the requirements of Part 73 applicable to a full-power operating license 
cannot be classified as nonvital in a non-operating defueled plant, because the 
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Atomic Energy Act prohibits the unauthorized use or tampering with the nuclear
related machinery, components, or controls of a utilization facility licensed under 
the Act Petitioners apparently read the cited portion of the Atomic Energy 
Act as a blanket and unalterable requirement for the protection of nuclear
related machinery, components, and controls that permits no relaxation of the 
requirements of Part 73 "based on specific circumstances. 

Petitioners' assertion is but another variation on their often-asserted and 
rejected claim that there can be no relaxation of security requirements that are 
applicable to possessors of full-power operating licenses regardless of the state 
or mode of the reactor or the degree of risk it poses to the public. That rigid 
interpretation of NRC rules conflicts on its face with the definition of "vital 
equipment" given in 10 C.F.R. § 73.2. That definition permits consideration of 
public risk from exposure to radiation in defining vital equipment in a nuclear 
power plant 

Petitioners have provided nothing in the form of citations to authority or any 
other bases for their novel interpretation of law. There is neither argument nor 
authority provided that even suggests that the cited provisions of the Atomic 
Energy Act are in any way in conflict with the proposed reclassification of 
equipment at Shoreham. 

Nor has any factual basis been provided suggesting that risk to the public 
health might arise from tampering with reclassified equipment at Shoreham in 
its present defueled condition. 

Subpart 5(t) is not admitted because Petitioners have failed to provide the 
legal or factual basis required by section 2.714(b)(2). 

Subpart 5(g) reads as follows: 

(g) The Amendment does not comply with the requirements of 10 C.F.R. § 73.01 (1991) and 
ULCO is not exempt from the requirements of that section because. according to Petitioners' 
expert Dr. Stephen Musolino, a significant number of the fuel elements do not have a "total 
external radiation dose rate in excess of 100 rems per hour at a distance of three feet from any 
accessible surface without intervening shielding" and those fuel elements do not otherwise 
meet the exemption standards of 10 C.F.R. § 73.67(b)(1) (1991). 

Subpart 5(g) asserts that the amendment does not comply with the require
ments of 10 C.F.R. 73.67 and LILCO does not meet the exemption requirements 
of section 73.67(b)(1). This subpart is supported by the expert opinion of Dr. 
Stephan Musolino who asserts that the Shoreham fuel elements do not meet 
the requirements for exemption in section 73.67(b)(1). That section grants an 
exemption from certain security performance requirements for special nuclear 
material that exceeds specified total external radiation dose rates. Staff and 
Licensee assert in their replies that LILCO has not sought an exemption to the 
provisions of that section nor has it asserted that it is entitled to an exemption. 
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In light of the assertions and responses of the participants, the Licensing 
Board concludes that Subpart 5(g) fails to show that a genuine dispute exists with 
the Applicant on a material issue of law or fact regarding the requirements of 
section 73.67. All participants agree that no exemption under section 73.67(b )(1) 
is warranted; no exemption has been sought or granted. No other basis is 
provided for asserting a violation of section 73.67. Petitioners' central claim 
in Contention 5 is that the reduction of vital areas or vital equipment and plant 
security staff at Shoreham creates a risk to public health and safety and that the 
amendment of the security plan is therefore in violation of the Atomic Energy 
Act and the Commission's regulations. Subpart 5(g), however, does nothing 
to provide any additional basis or specificity to that claim. Subpart 5(g) is not 
admitted for failure to meet the requirements of section 2.714(b)(2). 

Contention 5 has been denied admittance to this proceeding in its entirety for 
failure of Petitioners to meet the pleading requirements of section 2.714(b)(2). 
Had Petitioners proffered a contention asserting some arguable scenario of a 
public risk or hazard arising from the license changes, which may have been 
based on publicly available information, they would have provided a basis for 
proceeding further on the matter of opening up the security plan for review. 

Petitioners' security plan contentions, however, failed to provide any basis 
whatever for asserting a public radiological risk that could arise at Shoreham in 
its present defueled configuration. Neither have they addressed even a possible 
causal connection between a claimed injury and the proposed action, which is a 
vital element of standing. Del/urns v. NRC, 863 F.2d 968,971 (D.C. Cir. 1988). 

It was incumbent on Petitioners to go forward and develop their claim for 
standing and not to again rely on the excuse that the security plan was unavailable 
to them. Petitioners have failed to meet the standing requirements of 10 C.F.R. 
§ 2.714(a)(2) which requires them to come forward and to connect the Security 
Plan Amendment and their unsupported claim of injury. Their petitions to 
establish standing ·on the AEA issue are denied. 

C. Miscellanea 

In "Petitioners' Amendment and Supplement to Petitions to Intervene" they 
object to the Order in LBP-91-23 requiring the filing of the NEPA Contentions 
prior to Lll.CO's filing of an environmental report. They claim that this 
"severely prejudices the Petitioners' rights and the persons they represent, and 
is contrary to the public interesL" No explanation was offered as to the manner 
in which they were prejudiced or injured. Absent such explanation no relief is 
warranted. 

In the June 21, 1991 petition, School District argues its grounds for standing 
on the NEPA issue. SE2 had twice before placed its case before the Licensing 
Board, in its original petitions to intervene and in its amended petitions. The 
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Licensing Board considered its positions in LBP-91-1 and LBP-91-23. In the 
latter, we confirmed a prior holding that School District had not established 
standing on the NEPA issue. fur Petitioner to again raise and reargue the matter 
with the submittal of contentions is untimely and out of order. The Licensing 
Board will not again consider the matter. 

Additionally, to the extent that the matters presented at the July 23, 1991 
prehearing conference explained Petitioners' contentions, filed June 21, 1991, 
and LILCO's and Staff's answers, we have considered them. Any attempt at 
adding new matters to the filings was not considered. 

V. CONCLUSIONS 

The contentions that SE2 has filed on the NEPA issue do not meet the 
requirements of section 2.714(b)(2), and they are not admissible as provided 
in section 2.714(d)(2). SE2 shall not be permitted to participate as a party on 
that issue in the proceeding. 

SE2 and School District have failed to establish standing on the Security Plan 
Amendment as provided for in section.2.714(a)(2). The contention that they 
have filed on the issue does not meet the requirements of section 2.714(b)(2) 
and is not admissible as provided in section 2.714(d)(2). They should not be 
permitted.to participate as parties on that issue in the proceeding. 

Order 

Based upon the foregoing, it is hereby ORDERED: 
1. SE2's petition to intervene is denied. 
2. School District'S petition to intervene is denied; and 
3. Pursuant to 10 C.F.R. § 2.714a, within 10 days of service, Petitioners 

may appeal this Memorandum and Order to the Commission by filing a notice 
of appeal and accompanying brief. 

Bethesda, Maryland 
August 29, 1991 
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Morton B. Margulies, Chairman 
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Cite as 34 NRC 185 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

CLI·91-13 

In the Matter of Docket Nos. 50-250·0LA·5 
50·251-0LA·5 

FLORIDA POWER AND LIGHT 
COMPANY 

(Turkey Point Nuclear Generating 
Plant, Units 3 and 4) September 11, 1991 

The Commission reviews an Appeal Board decision affirming a Licensing 
Board decision that dismissed, for lack of standing, the sole remaining intervenor 
in an operating license amendment proceeding concerning the Thrkey Point 
plant The Commission decides not to disturb the Appeal Board's decision, 
but explicitly rejects and overrules the Licensing Board's ruling that a Board 
may raise a sua sponte issue in an operating license or operating license 
amendment proceeding where all parties in the proceeding have withdrawn or 
been dismissed. The Commission also provides guidance on the requirements 
for organizational standing. 

RULES OF PRACTICE: INTERVENTION (STANDING) 

Judicial concepts of standing are to be used to determine whether a petitioner 
has a sufficient interest to intervene in an NRC adjudicatory proceeding. 
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RULES OF PRACTICE: INTERVENTION (STANDING) 

An organization that wishes to intervene in an NRC proceeding as of right 
must either demonstrate an injury in fact to the organization within the zone 
of interests of the governing statute, or it must establish standing as the 
representative of one or more members of the organization who can demonstrate 
such an injury within the zone of interests of the statute. See, e.g., Metropolitan 
Edison Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-25, 18 NRC 
3'1:1 (1983); Portland General Electric Co. (pebble Springs Nuclear Plant, Units 
1 and 2), CLI-76-27, 4 NRC 610 (1976). 

RULES OF PRACTICE: INTERVENTION (STANDING) 

An organization whose objectives in regard to nuclear power are clearly 
defined and well advertised is not relieved of standing requirements. Pebble 
Springs, CLI-76-27, supra, 4 NRC at 613-14. 

RULES OF PRACTICE: INTERVENTION (DISCRETIONARy) 

A would-be intervenor who cannot fulfill standing requirements, but who 
can nevertheless make a valuable contribution to the adjudicatory process, may 
request consideration of discretionary intervention. [d. at 614-17. 

RULES OF PRACTICE: LICENSING BOARD REFERRAL OF 
ISSUES TO STAFF (LACK OF PROCEEDING) 

When there is no proceeding before a board, a board is deprived of the 
ability to gain the perspective on issues that is acquired by receiving the input 
of parties to a proceeding. In such circumstances, it is more appropriate to apply 
the expertise of the NRC's Staff and the informal Staff review process to the 
issues. 

RULES OF PRACTICE: SUA SPONTE ISSUES (LACK OF 
PROCEEDING) 

A licensing board does not have the authority to raise a sua sponte issue 
relating to an application for an operating license or amendments to an operating 
license when there is no proceeding before the board relating to the application. 
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RULES OF PRACTICE: LICENSING BOARD REfERRAL OF 
ISSUES TO STAFF (LACK OF PROCEEDING) 

If, as a result of its involvement in a proceeding, a'licensing board believes 
that there are serious safety issues that remain to be addressed, in circumstances 
where a single intervenor left in that proceeding voluntarily or involuntarily has 
withdrawn from the proceeding, the board ,should dismiss the case and refer the 
issues,to the Staff for review. 

RULES OF PRACTICE: INTERVENTION (WITHDRAWAL) 

Where there is only a single intervenor in a proceeding, the withdrawal of 
the intervenor brings the proceeding to a close. Public Service Co. of Colorado 
(Fort St Vrain Independent Spent Fuel Storage Installation), October 29, 1990, 
published as an attachment to CLI-91-13. 

MEMORANDUM AND ORDER 

In ALAB-9S2, 33 NRC 521 (1991), the Appeal Board affirmed a Licensing 
Board decision dismissing the Nuclear Energy Accountability Project (NEAP), 
the sole remaining intervenor in an operating license amendment proceeding 
concerning the Florida Power and Light Company's Turkey Point plant, for 
lack of standing to intervene. The Commission has d~termined not to disturb 
the Appeal Board's Memorandum and Order in this case. However, to avoid 
uncertainty regarding ruies applicable to NRC adjudicatory proceedings, we 
provide the following comments regarding two aspects of this proceeding. 

1. We agree with the Appeal Board's decision to affirm the Licensing 
Board's dismissal of NEAP as a party to this proceeding for lack of standing 
to intervene. The mere fact that NEAP is a small otganization that has locally 
focused interests and purposes is not sufficient in itself to provide the foundation 
for organizational standing, regardless of how well those interests and purposes 
are known in the community. 

The Commission long ago decided that judicial concepts of standing are to 
be used to determine whether a petitioner has a sufficient interest to intervene 
in an NRC adjudicatory proceeding. Under these concepts, an organization that 
wishes to intervene in a proceeding as of right must either demonstrate an injury 
in fact to the organization within the zone of interests of the governing statute, 
or it must establish standing as the representative of one or more members of 
the organization who can dem'onstrate such an injury within the zone of interests 
of the statute. See. e.g .. Metropolitan Edison Co. (Three Mile Island Nuclear 
Station, Unit I), CLI-83-2S, 18 NRC 327 (1983); Portland General Electric 
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Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 
(1976). An organization whose objectives in regard to nuclear power are clearly 
defined and well advertised is not relieved of these requirements. A would
be intervenor who cannot fulfill these requirements, but who can nevertheless 
make a valuable contribution to the adjudicatory process, may of course request 
consideration of discretionary intervention. Pebble Springs, CLI-76-27. 4 NRC 
at 614-17. 

2. Because the parties to an operating license proceeding may fail to 
raise a serious matter that can profitably be addressed in the proceeding, the 
Commission's regulations at 10 C.F.R. § 2.760a permit matters not put into 
controversy by the parties to be examined and decided by the presiding officer 
where he or she determines that a serious safety, environmental, or common 
defense and security matter exists. However, this provision for sua sponte 
review is intended to operate only in the context of an ongoing operating license 
proceeding. When there is no proceeding before a board, it is deprived of the 
ability to gain the perspective on issues that is acquired by receiving the input 
of parties to a proceeding. In such circumstances, the Board loses its reason 
for being - to serve as a forum for hearing parties with differing viewpoints. 
Absent that function, we believe that it is more appropriate to apply the expertise 
of this agency's staff and the informal staff review process to the issues. 

Therefore, with respect to views expressed by the Licensing Board in this 
proceeding regarding the declaration of sua sponte issues (see LBP-90-32, 32 
NRC 181 (1990», we wish to make clear that a licensing board does not have the 
authority to raise a sua sponte issue relating to an application for an operating 
license or amendments to an operating license when there is no proceeding 
before the board relating to the application. This rule applies, for example, 
where a single intervenor left in a proceeding voluntarily or involuntarily has 
withdrawn from the proceeding.1 If, as a result of its involvement in such a 
proceeding, a licensing board believes that there are serious safety issues that 
remain to be addressed, it should dismiss the case and refer the issues to the 
Staff for review. 

Accordingly, we explicitly reject and overrule the Licensing Board's ruling 
in LBP-90-32 that a board may raise a sua sponte issue in an operating license 

1 Where Ihcrc is ooly a single intervenor in a proceeding, the withdrawal of the intc:rvenor brings the proceeding 
to a close. Public S~rvice Co. 0/ Colorado (Fort SI. Vrain Independent Spent Fuel Storage Installation), 
October 29, 1990, published IS an atucluncnt to this dcc:ision. . 
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or operating license amendment proceeding where all parties in the proceeding 
have withdrawn or been dismissed. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 11th day of September 1991. 
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For the Commission 

SAMUEL J. CHll..K 
Secretary of the Commission 



ATTACHMENT 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

Kenneth M. Carr, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

In the Matter of Docket No. 72-9 (50-267) 

PUBLIC SERVICE COMPANY OF 
COLORADO 

(Fort St. Vrain Independent Spent 
Fuel Storage Installation) 

ORDER 

October 29, 1990 

On June 22, 1990, the Public Service Company of Colorado ("PSC") filed an 
application with the Commission for a materials license that would authorize it 
to possess spent fuel and other radioactive materials associated with the storage 
of spent fuel in an independent spent fuel storage installation located at PSC's 
Fort St. Vrain Nuclear Generating Station. On August 29, 1990, the NRC 
Staff ("Staff') published a Notice of Opportunity for Hearing regarding the 
application in the Federal Register. See 55 Fed. Reg. 35,384 (Aug. 29, 1990). 
On September 28, 1990, the State of Colorado ("State") filed a timely Petition 
for Leave to Intervene. 

On October 5, 1990, the State; the Staff, and PSC signed an agreement 
resolving the State's concerns regarding PSC's application. The agreement also 
provided that the State would withdraw its petition to intervene and the State filed 
a Notice of Withdrawal that same day. Where there is only a single intervenor, 
its withdrawal brings that proceeding to a close. Houston Lighting & Power Co. 
(South Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360, 382 (1985). 
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Therefore, pursuant to 10 C.F.R. § 2.772(k), the Notice of Withdrawal is hereby 
accepted and the proceeding is closed. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 29th day of October 1990. 
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For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 





Cite as 34 NRC 193 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Sheldon J. Wolfe, Chairman 
Dr. James H. Carpenter 
Dr. Thomas S. Elleman 

LBP-91-36 

In the Matter of Docket Nos. 50-424-0LA-2 
50-425-0LA-2 

(ASLBP No. 91-647-0LA-2) 

GEORGIA POWER COMPANY, et al. 
(VogUe Electric Generating Plant, 

Units 1 and 2) September 12, 1991 

In this Memorandum and Order, the Licensing Board grants the Licensee's 
unopposed motion to terminate and. without condition, terminates the proceed
ing regarding the application to amend technical specifications of the operating 
licenses. 

RULES OF PRACTICE: MOTION TO TERMINATE 

When a licensee has withdrawn its application to amend its operating licenses 
and moved to terminate the proceeding without condition, where the Licensing 
Board has not admitted any contentions as issues in controversy, and when there 
is no opposition to the motion, there is no reason to issue a notice of hearing. 
In such circumstances, a motion to terminate without condition will be granted. 
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MEMORANDUM AND ORDER 
(Terminating Proceeding re Application to Amend 

Operating Licenses) 

Memorandum 

I. BACKGROUND 

On April 22, 1991, Georgia Power Company (the "Licensee") applied to 
amend its operating licenses for Vogtle Units 1 and 2. These proposed license 
amendments would change Table 4.8-1 of the Technical Specifications by 
deleting criteria for changing the frequency of diesel generator tests based upon 
5 or more failures in the last 100 valid tests. The amendments would not change 
corresponding criteria based upon 2 or more ·failures in the last 20 valid tests. 
On June 14, 1991, Georgians Against Nuclear Energy ("GANEj filed a petition 
for leave to intervene. On June 28, 1991, Licensee filed an answer opposing 
the granting .of the GANE petition, and on July 5, 1991, the NRC Staff filed a 
response opposing the granting of the petition. 

By letter dated July IS, 1991, Counsel to the NRC Staff provided the Board 
with a corrected copy of a Commission Staff Requirements Memorandum dated 
June 28, 1991. That memorandum, inter alia, requested that the Staff"establish 
reliability levels for each licensee's emergency diesel generator and address the 
nuclear industry's request for relief from accelerated testing requirements for a 
problem diesel generator, as discussed in a May 21, 1991 Nuclear Management 
and Resource Council C'NUMARC'') letter to Commissioner Curtiss. 

On July 23, 1991, this Board issued a Memorandum and Order (LBP-91-33, 
34 NRC 138) granting GANE's petition to intervene, conditional upon the filing 
by August 13, of a supplement to the petition, with contentions advanced by 
GANE, which satisfied the pleading requirements of 10 C.F.R. § 2.714(b)(2) and 
(d)(2). The Licensee and the Staff were directed to file responses to GANE's 
supplement by September 3, 1991. A prehearing conference was scheduled for 
September 12, 1991, by Order of the Board, dated July 30, 1991 (unpublished). 
Pursuant to the Memorandum and Order of July 23, on August 9, 1991, GANE 
filed a supplement to the petition, which listed its proposed contentions. 

On August 16, 1991, the Licensee notified the NRC Staff of its withdrawal 
of the application for proposed license amendments, in light of the NUMARC 
request of May 21, 1991. Counsel for the Licensee notified the Board and 
the parties of the Licensee's withdrawal of the application by letter, also dated 
August 16, 1991, and received by facsimile on August 20, 1991. On August 
20, 1991, the Licensee formally moved for an order under 10 C.F.R. §2.730 
terminating this proceeding, and advised that the NRC Staff did not oppose the 
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Licensee's motion. In two orders of August 23, 1991 (unpublished), the Board 
cancelled the date for the filing of the Licensee's and the Staff's responses to 
the proposed contentions and cancelled the prehearing conference. Therein, the 
Board stated that, after it considered the Licensee's motion and any response 
thereto, it would either grant the motion and terminate the proceeding or deny 
the motion and set forth a due date for the filing of responses to GANE's 
proposed contentions and reschedule the prehearing conference. GANE did not 
file a response to the Licensee's motion for an order terminating the proceeding. 

II. DISCUSSION 

It is clear from the background discussion, supra, that the Licensee has 
withdrawn its application to amend its operating licenses. Also it is clear that 
the Board has not approved any issues for hearing listed in GANE's supplement 
to its petition. The Staff does not oppose the granting of the motion to terminate 
the proceeding, and GANE has not filed a response. Thus, there is no reason to 
issue a notice of hearing. Obviously the matter is moot. Public Service Co. of 
Indiana (Marble HiIJ Nuclear Generating Station, Units 1 and 2), LBP-86-37, 
24 NRC 719, 724 (1986). 

Judge Elleman agrees with but was unavailable to sign this issuance. 

Order 

The Motion for an Order Terminating Proceeding is granted. This proceeding 
is terminated without condition. 

Bethesda, Maryland 
September 12, 1991 
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THE ATOMIC SAFETY AND 
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Sheldon J. Wolfe, Chairman 
ADMINIS1RATIVE JUDGE 

James H. Carpenter 
ADMINIS1RATIVE JUDGE 



In the Matter of 

Cite as 34 NRC 196 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInistrative Judges: 

Charles Bechhoefer, Chairman 
Dr. Jerry R. Kline' 
Frederick J. Shon 

LBP-91-37 

Docket No. 9999004-R 
(ASLBP No. 91-648-01-R 

(General LIcense Authority of 
10 C.F.R. §40.22) 

(EA 87-223) 

WRANGLER LABORATORIES, 
LARSEN LABORATORIES, 
ORION CHEMICAL COMPANY, 
and JOHN P. LARSEN September 26, 1991 

In a show-cause proceeding involving a challenge to the Staff's Order 
revoking Licensees' right to operate under a general license for small quantities 
of source material, the Licensing Board terminates the proceeding upon the 
withdrawal from further participation of the Licensees. 

COMMISSION PROCEEDINGS: MOOTNESS 

When an enforcement proceeding is terminated because of the withdrawal 
of the Licensees, prior decisions as to which no appeals are extant should 
not be vacated for mootness, under the doctrine articulated in United States 
v. Munsingwear, Inc., 340 U.S. 36 (1950), and its progeny. 
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MEMORANDUM AND ORDER 
(Terminating Proceeding) 

In ALAB-951. 33 NRC 505 (1991). the Appeal Board reversed our Initial 
Decision in this show-cause proceeding (LBP-89-39. 30 NRC 746 (1989» and 
remanded for further determinations by us on a number of specified questions. 
By Memorandum and Order dated July 3. 1991 (unpublished). we sought the 
parties' recommendations on how best to proceed. 

The Staff provided its suggestions. but the Licensees, by letter from Mr. John 
P. Larsen, dated July 31. 1991, indicated that they did not wish to pursue further 
their challenge to the Staff's order revoking their general license. Thereafter, 
by Memorandum and Order dated August 6, 1991 (unpublished), we sought 
the Staff's advice on whether any prior decisions in this proceeding should be 
vacated for mootness. 

By a filing dated September 11. 1991. the Staff took the position that, 
because no appeals of prior decisions were extant at the time the Licensees 
advised that they did not wish to pursue further their challenge. the proceeding 
should be terminated but prior decisions should not be vacated. Terminating 
the proceeding in this manner, according to the Staff. will leave in effect the 
revocation order initially c{lallenged by the Licensees. 

We agree with the Staff that the doctrine articulated by the United States 
Supreme Court in United States v. Munsingwear, Inc., 340 U.S. 36 (1950), and 
its progeny. directing an appellate court to vacate a lower co~ decision that 
has become moot pending an appeal. does not govern the current proceeding. 
Our Initial Decision has been reviewed on appeal, and no party has sought 
Commission review of ALAB-951. Further. we agree with the Staff that no 
further order on our part is necessary to permit the Staff to effectuate its order 
revoking the Licensees' general license. 

Accordingly. for the reasons stated. it is, this 26th day of September 1991. 
ORDERED 

1. This proceeding is hereby terminated. 
2. In accordance with 10 C.F.R. § 2.760, this order is effective immediately 

and. subject to review by the Commission pursuant to 10 C.P.R. § 2.786, shall 
become the final action of the Commission forty (40) days after issuance. unless 
the Commission extends the time for its review. Any party may file a petition 
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for Commission review of this Memorandum and Order within fifteen (15) days 
after its service, on the grounds specified in 10 C.P.R. § 2.786(b)(4). 

Bethesda, Maryland 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Bechhoefer, Chairman 
ADMINISTRATIVE JUDGE 

Dr. Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Frederick J.'Shon 
ADMINISTRATIVE JUDGE 



In the Matter of 

Cite as 34 NRC 1~9 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith. Chairman 
Dr. Walter H. Jordan 

Dr. Jerry R. Kline 

LBP-91-37A 

Docket Nos. 50-528-0LA-2 
50-529-0LA-2 
50-53D-OLA-2 

(ASLBP No. 91-633-OS-0LA-2) 
(Allowable Setpolnt Tolerance) 

ARIZONA PUBLIC SERVICE 
COMPANY. et al. 

(Palo Verde Nuclear Generating 
Station. Units 1. 2. and 3) September 30. 1991 

MEMORANDUM AND ORDER 
(Terminating Proceeding) 

Intervenors Allan L. and Linda E. Mitchell, Licensees, and the NRC Staff 
have agreed to ,settle the sole remaining issue in the proceeding and have jointly 
moved this Board to terminate the proceeding with prejudice.1 

Since the settlement is founded on the voluntary withdrawal of the Inter
venors' only contention, there is nothing for this Board to approve or disap-

1 Settlement Agreement and loint Motion 10 Terminate Proceeding, SeplCmber 4, 1991. 
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prove. Terminating the proceeding is a ministerial act in that the withdrawal of 
the Intervenors brings the proceeding to a close.2 

Accordingly, this proceeding is terminated with prejudice. 

Bethesda, Maryland 
September 3D, 1991 

FOR TIlE ATOMIC SAFETY 
AND LICENSING BOARD 

Ivan W. Smith, Chairman 
ADMINISTRATIVE LAW JUDGE 

2 Florida p_,. tlIId U,III Co. (nulcey Point Nuclear Oa!enting Plant, Unit. 3 and 4). CU-91-13, 34 NRC 185, 
188 n.l (1991). 
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Cite as 34 NRC 201 (1991) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

In the Matter of 

TEXAS UTILmES ELECTRIC 
COMPANY 

(Comanche Peak Steam Electric 
Station, UnIts 1 and 2) 

Docket Nos. 50-445 
50-446 

September 18,1991 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Ms. Betty Brink, on behalf of Citizens for Fair Utility Regulation 
(CFUR), requesting action with regard to Comanche Peak Steam Electric Station, 
Units 1 and 2. Specifically, the Petition alleged that Texas Utilities Electric 
Company (1U Electric) had maintained and currently maintains waste disposal 
sites containing Class I hazardous chemicals on the site in violation of federal 
and local environmental statutes and regulations, that fires or explosions could 
occur, that the cooling water to the plant could be contaminated and corrode 
vital components of the plant's cooling system, and that in violation of 10 
C.F.R. § 50.9, TIl Electric failed to reveal environmental and safety-related 
information that was material to the licensing of the Comanche Peak plant. 
The Petitioner requests that a supplemental environmental impact statement be 
prepared pursuant to 10 C.F.R. § 51.20(a) and that appropriate action be taken 
against TIl Electric for its violation of 10 C.F.R. § 50.9. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS 

The institution of proceedings pursuant to 10 C.F.R. § 2.206 is appropriate 
only where substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2 
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NRC 173, 176 (1975), and Washington Public Power Supply System (wpPSS 
Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 (1984). 

DIRECTOR',S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

On April 5, 1991, Ms. Betty Brink (the Petitioner) filed a request (the Petition) 
with the Director, Office of Nuclear Reactor Regulation, on behalf of Citizens 
for Fair Utility Regulation (CFUR), requesting that the U.S. Nuclear Regulatory 
Commission (NRC) take action with regard to waste disposal sites at the Texas 
Utilities Electric Company's (TU Electric or Licensee) Comanche Peak Steam 
Electric Station (CPSES). 

Specifically, CFUR requested that a supplemental environmental impact 
statement be prepared in accordance with 10 C.P.R. § 51.20(a)" and that the 
NRC take action against the Licensee for violation of 10 C.P.R. § 50.9. The 
Staff has also received Ms. Brink's handwritten, unsigned letter to the Office 
of the General Counsel, of April 17, 1991; Ms. Brink's handwritten letter to 
the Director, Office of Nuclear Reactor Regulation, of April 5, 1991; and the 
attachments to these letters. These attachments include a February 20, 1991 
letter and summary of proceedings from the Texas Water Commission (TWC) 
to Ms. Brink, a list of forty-three names on a document titled "TWC Public 
Hearing - TO Electric Closure Plan," and a March 8, 1991 letter from TWC to 

Gerald Johnson of TO Electric.l Although CFUR did not explicitly cite section 
2.206, it is appropriate to treat this request as a petition filed pursuant to section 
2.206. ' 

In my letter of May 23, 1991, I acknowledged receipt of the CFUR Petition 
and stated that the NRC would take action on the Petitioner's request within a 
reasonable time. I have now completed my evaluation of the CFUR Petition. I 
have determined for the reasons set forth below, that no adequate basis exists to 
take action against the Licensee for the Comanche Peak Steam Electric Station, 
Units 1 and 2. 

lIn additim to !he April S, 19911=, CFUR submitted a letter m August 18, 1991, Rquesting !he Staff to 
incorporate by rcfcrcncc!he Citizens Association for Sound Energy (CASE) July 19, 1991 report at !he waste 
disposal sites at CPSES, and all o!her Icttcn and supporting documents submitted by CASE It any time reganling 
this subject, into CFUR's .cc:tim 2.206 Petition. The lettczs received by !he NRC from CASE on this subject 
are dated November IS, 1990; and July 19 and 'II, and August 3, 9, 19,23,29, and 31, 1991. The Staff has 
examined !he infonnltim contained in !hcsc documents !hat is relevant to !he CFUR assertions contained in its 
Pctitim. The Staff cmcludcs !hll!he infonnation provided in !hcsc CASE lettczs docs not alter !he CCIlclusiClll 
IClched in !his Director's Decision. 
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II. DISCUSSION 

The bases for the Petitioner's request are the assertions contained in the 
Petition, which are summarized below: 

1. Since 1974, Brown & Root, Inc., the principal contractor for CPSES, 
and several subcontractors have maintained at least fifteen and possi
bly twenty unlicensed waste dumps containing at least 157 types of 
toxic chemicals and construction ~aste, some of which are classified 
as Class I hazardous waste; 

2. Fires or explosions could occur with the current mix of wastes and 
methane gas; 

3. The waste sites are unlined, and three of them are at the edge of 
or in Squaw Creek Reservoir, which supplies cooling water to the 
Licensee's nuclear plant and which mixes with surface water used by 
the public; 

4. The Licensee has reported to the TWC that groundwater samples 
recently taken from a monitoring well near the Squaw Creek Reservoir 
were found to contain carcinogens and other contaminants above 
reportable drinking water levels; 

5. Toxic or hazardous materials could enter the plant's safety systems 
or could corrode vital components of the plant's cooling system; 

6. The NRC decision to rely on the TWC to monitor the waste dumps 
was based on incomplete and inaccurate information supplied by the 
Licensee to the NRC concerning the number and location of dumps 
and the types and amounts of hazardous material, and moreover, the 
TWC is not qualified to determine the safety significance of hazardous 
waste to a nuclear plant; 

7. The closure plan submitted by the Licensee to TWC violates 40 C.F.R. 
§ 265.111 because no removal or decontamination has been proposed; 

8. The Licensee violated the National Pollutants Discharge Elimination 
System (NPDES) permit issued by the U.S. Environmental Protection 
Agency (EPA) for the cooling water intake structure because the 
Licensee located unauthorized and unreported hazardous waste dumps 
near the cooling water intake system; 

9. The Licensee"violated the Resource Conservation and Recovery Act 
land ban disposal restrictions; 

10. The Licensee violated the Texas Administrative Code, § 335.43, by 
failing to provide proper information regarding the waste dumps; 

11. The presence of the waste dumps reflects new information which, in 
accordance with 10 C.F.R. §51.53(a), the Licensee was required to 
report to the NRC before the February 1990 issuance of an operating 
license for Comanche Peak Unit 1; and 
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12. The Licensee did not reveal environmental and safety-related in
formation that was material to the licensing of the Comanche Peak 
plant regarding the presence of unauthorized hazardous waste dumps, 
thus violating section 50.9. 

The Petitioner's allegations raise four basic issues for resolution. First, do the 
waste disposal sites at CPSES raise safety concerns that require NRC action? 
(Items 1 through 3, 5, 6.) Second, did the Licensee fail to file any supplemental 
environmental reports as required by sections 51.53(a) and 51.45(d), and if so, 
did the Licensee fail to provide information material to the NRC's licensing 
process in violation of section 50.9? (Items 11 and 12.) Third, does the presence 
of the waste disposal sites at CPSES require preparation of a supplemental 
environmental impact statement pursuant to 10 C.P.R. § 51.20? (Items 1 through 
3, 5, 6, 12.) Fourth, has the Licensee complied with applicable environmental 
laws for the licensing, operation, and closure of the waste disposal sites at 
CPSES? (Items 1 through 4, 7 through ~O.) The Staff's evaluation of these four 
issues raised by the Petitioner is provided below. 

A. Sarety Concerns 

The Petitioner alleges that toxic or hazardous materials present in waste 
disposal sites at CPSES could cause explosions, or could enter the plant's safety 
systems, or could corrode vital components of the plant's cooling system. Our 
understanding of the types of material in the landfills and of the location of 
the landfills with respect to CPSES safety-related structures, combined with the 
plant safety features described below, is sufficient to conclude that no substantial 
concern exists regarding the safe operation of CPSES Units 1 and 2. 

The Staff has, as part of its normal review process, reviewed the plant design 
and operational programs at CPSES with respect to the impact of corrosive 
substances and fouling agents on safe plant operation. The station service water 
system (SSWS) is the only safety-related system that utilizes water directly 
from either the Squaw Creek Reservoir or the safe shutdown impoundment, 
thus making the water susceptible to direct contact with corrosive agents from 
the environment. The design features and operating characteristics of the SSWS 
are described in Chapter 9 of the Licensee's Final Safety Analysis Report and 
are evaluated by the Staff in its Safety Evaluation Report related to the operation 
of CPSES, Units 1 and 2 (NUREG-0797 and its supplements). The SSWS is 
designed to be highly resistant to corrosion, and its integrity is further ensured 
by a chemical addition system to control corrosion and fouling in the SSWS. 
The Licensee periodically monitors the quality of the SSWS water to determine 
the effectiveness of this corrosion-inhibiting system. In a recent inspection 
(NRC Inspection Report 50-445, 50-446/90-38, dated October 2, 1990), the Staff 
concluded that the Licensee's program for inspection, testing, and maintenance 
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of the SSWS was comprehensive in nature and consistent with the requirements 
of the Technical Specifications and commitments made in response to NRC 
Generic Letter 89-13. The combination of system design features, corrosion and 
fouling prevention programs, and the periodic monitoring of system performance 
and water quality, leads the Staff to conclude that the CPSES Units 1 and 2 
are adequately protected from potential corrosive agents from the surrounding 
environment 

The potential for explosions at the landfill sites that contain hazardous materi
als, as postulated by the Petitioner, is not a significant safety risk to CPSES. The 
nearest known landfill containing hazardous material is located approximately 
0.5 mile from CPSES safety-related structures, which are designed to withstand 
substantial external hazards (e.g., earthquakes, tornados, and tornado-generated 
missiles). The Staff concludes that these safety-related structures would not be 
adversely affected by the Petitioner's postulated chemical reactions in landfills 
located this far from the structures. 

B. Supplemental Environmental Reports and 10 C.F.R. § 50.9 

The Petitioner alleges that the Licensee failed to file supplemental environ
mental reports as required by 10 C.F.R. § 51.53, and failed to reveal the presence 
of unauthorized hazardous waste sites material to the licensing process in vio
lation of section 50.9. The Staff concludes that the Licensee informed the Staff 
of the waste sites in a timely manner before the February 1990 issuance of the 
operating license for Comanche Peak Unit No.1. Therefore, we conclude that 
the Licensee did not fail to provide material information to the NRC during the 
licensing process as alleged by Petitioner. 

Applicants for an operating license must file environmental reports supplying 
information identified by 10 C.F.R. § 51.45. 10 C.F.R. § 51.53(a). The applicant 
must report on the status of its. compliance with applicable environmental quality 
standards and requirements, and list all federal permits, licenses, approvals, and 
other entitlements that must be obtained in connection with a proposed action. 
10 C.F.R. § 51.45(d). In two letters to the Staff, dated February 6 and May 
17, 1989, the Licensee described the extent and content of the five landfills that 
were found to contain hazardous substances within the definition provided by 
40 C.F.R. § 261.3, the measures proposed by the Licensee to close and monitor 
these landfills, and the basis for the Licensee's conclusion that the landfills did 
not adversely impact the environment. Those letters also indicate the status of 
proCeedings before the TWC concerning the operation, licensing, and closure 
of the waste sites. Consequently, contrary to the Petitioner's allegation, the 
Licensee did inform the Staff of the waste sites and of their status in a manner 
permitting timely consideration before issuance of the operating license for 
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CP:;ES Unit 1. Accordingly, the Licensee did not violate section 50.9 by failing 
to provide the Staff with information required by section 51.53(a). 

C. Supplemental Environmental I~pact Statement 

The Petitioner requests the preparation of a supplemental environmental 
impact statement addressing the waste disposal sites at CPSES. The Staff 
con~ludes that 10 C.F.R. § 51.20(a) does not require the preparation of a 
supplemental environmental impact statement Section 51.20(a) requires the 
preparation of an environmental impact statement if a major federal action is 
peqding, or if the Commission, in its discretion, determines that a matter should 
be covered by an environmental impact statement. Since no major federal 
action is pending concerning CPSES, and since no circumstances exist that 
require preparation of an environmental impact statement pursuant to 10 C.F.R. 
§ 51.20(b), the Petitioner has not provided any bases justifying the preparation 
of ~ supplemental environmental impact statement. 

D. Compliance with Environmental Laws 

The Petitioner alleges that the Licensee's operation of waste disposal sites 
at GPSES has violated federal and local environmental laws. The operation, 
Iice~sing, and closure of waste disposal sites at CPSES are matters' directly 
witftin the jurisdiction of the EPA and the TWC, pursuant to delegations 
by EPA under the Resource Conservation and Recovery Act of 1976, 42 
U.~.C. § 6926(b). The NRC has no direct authority over the federal or local 
envjronmental issues raised by the Petitioner's allegations regarding the number, 
loc~tion, and contents of waste disposal sites at CPSES. The Staff's evaluation 
of ~e impact on plant safety of the known disposal sites has been addressed in 
Section II.A of this Director's Decision. Accordingly, the NRC must rely on 
EPA and TWC to resolve possible violations of f~eral and local environmental 
law. CFUR supplied both EPA and TWC with a copy of its Petition. Should 
TWC or EPA take any action, or should infor111ation be revealed in proceedings 
bef9re TWC or EPA regarding compliance with NRC requirements, the Staff 
will review such material to determine whether NRC action is .appropriate. 

III. CONCLUSIONS 

The NRC Staff has reviewed the Petitioner's requests for action in response 
to the Licensee's alleged violation of section 50.9 and for preparation of a 
supplemental environmental impact statement pursuant to section 51.20. 

206 



The institution of proceedings iii response to a request made pursUaht to 
section 2.206 is appropriate only when substantial health and safety issues have 
been raised. See Consolidated EiJison Co; of New York (Indian Point, Units I, 2, 
and 3), CLI-75-8, 2 NRC 173, i76 (1975), and Washington Public Power Sdpply 
System (wpPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 (1984). 
This standard has been applied to determine if any NRC action in response 
to safety allegations in the Petiitbn is warranted. Our present knowledge of 
the types of material in the lan'dfiils and of the location of the landfills with 
respect to safety-related structures at CPSES, combined with the Licensee's 
water quality monitoring progriiffi and the Licensee's corrosion and fodling 
prevention programs, is sufficien't to Conclude that no substantial concern has 
been raised regarding the safe operation of CPSES. fur the reasons discussed 
above, no basis exists for taking any action in response to safety allegations in 
the Petition, as no substantiai health or safety issues have been raised by the 
Petition. Accordingly, no action pursuant to section 2.206 is being taken in this 
matter. 

The Staff concludes that no vIolation of section 50.9 has occurred. BecilUse 
the Licensee's submittals provIded the information required to be report.e(f by 
sections 51.45(d) and 51.53(a) approximately 1 year before issuance of the 
operating license, the Licensee supplied in a timely manner any information 
regarding the waste disposal sites at CPSES that could be considered material 
to licensing of CPSES. 

The Petitioner's requesi ror a supplemental environmental impact statement is 
denied. A supplemental environmental impact statement is not required because 
no proposed major federal action is Pending and no other circumstances exist 
that would require preparation of an environmental impact statement pursuant to 
section 51.20. No other action is necessary because the landfills at the Comanche 
Peak site do not represent a substantial safety issue. 

The Petitioner's contentions' regarding violations of federal and local envi
ronmenta1law raise matters withiil the jurisdiction of EPA and TWC, and not 
the NRC. However, should EPA or TWC take any action, or should information 
be revealed in proceedings before the TWC regarding compliance with NRC re
quirements, the Staff will review such material to determine whether any NRC 
action is appropriate. 
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A copy of this Decision will be filed with the Secretary of the Commission 
for the Commissio~'s review in accordance with 10 C.P.R. § 2.206(c). 

Dated at Rockville. Maryland. 
this 18th day of September 1991. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley. Director 

00-91·5 

In the Matter of Docket No. 50-445 

TEXAS UTILITIES ELECTRIC 
COMPANY 

(Comanche Peak Steam Electric 
Station. UnIt 1) September 27. 1991 

The Director, Office of Nuclear Reactor Regulation, denies a Petition filed 
by Ms. Betty Brink requesting that a proceeding be instituted to determine if the 
operating license issued to Texas Utilities Electric Company (TU Electric) for 
the Comanche Peak Steam Electric Station, Unit I, should be revoked, modified, 
or suspended. As bases for the request, the Petitioner asserts concerns regarding 
the continued failure of Borg-Warner ch~ valves at Comanche Peak: and the 
failure of TU Electric to take adequate corrective actions to resolve these check
valve failures. 

RULES OF PRACTICE: SHOW·CAUSE PROCEEDINGS 

The NRC will not institute a show-cause proceeding where the petition fails 
to raise any substantial health or safety issue. 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On November 20, 1990, Ms. Betty Brink (the Petitioner) filed a request 
(the Petition) with the Executive Director for Operations in accordance with 
section 2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206) 
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on behalf of the Citizens for Fair Utility Regulation (CFUR) for action to be 
taken regarding the Comanche Peak Steam Electric Station. Specifically, CFUR 
requested that a proceeding be instituted or such other action as may be proper 
to determine if the operating license for the Comanche Peak Steam Electric 
Station should be revoked, modified, or suspended. The Petition argued that 
"issues of safety" exist at Comanche Peak Steam Electric Station, based on 
CFUR assertions that (1) Borg-Warner check valves continue to fail and have 
never been able to perform their design function at the Comanche Peak Steam 
Electric Station; (2) the safety of certain Borg-Warner check valves installed 
at Comanche Peak is questionable because of the use of internal parts in the 
valves from suppliers who were not adequately qualified and the possible use 
of questionable replacement parts; (3) the Texas Utilities Electric Company 
(the Licensee) failed to take adequate corrective actions to resolve the Borg
Warner check valve failures at the Comanche Peak Steam Electric Station; (4) the 
competence and integrity of the Texas Utilities Electric Company's management 
is questionable; and (5) there was a failure to provide adequate documentation 
regarding the adequacy of the Borg-Warner check valves at the Comanche Peak 
Steam Electric Station. 

In my leUer of December 24, 1990, I acknowledged receipt of the CFUR 
Petition and stated that the U.S. Nuclear Regulatory Commission (NRC) would 
take action on the Petitioner's request within a reasonable time. I have now 
completed my evaluation of the CFUR Petition. I have determined, for the 
reasons set forth below, that no adequate basis exists to institute a proceeding, or 
for other such action to revoke, modify, or suspend the license for the Comanche 
Peale Steam Electric Station, Unit 1. 

II. BACKGROUND 

In support of the request the Petitioner cites a series of events involving Borg
Warner check valves that have occurred at Comanche Peak. The Petitioner used 
these events, described below, to identify a number of the issues in the Petition. 

During hot functional testing performed before the plant was licensed, two 
events (one on April 23, 1989, and another on May 5, 1989) occurred at the 
Comanche Peak Steam Electric Station involving the flow of feedwater back 
through Borg-Warner check valves installed in the auxiliary feedwater (AFW) 
system. During these events, manual isolation valves were operated concurrently 
when they should have been operated sequentially. This action resulted in 
secondary system water flowing from the steam generators through stuck open 
Borg-Warner check valves in the AFW system to the condensate storage tank. 
During subsequent evaluations, both the Licensee and the NRC Staff found that 
the bonnet-disc assemblies in the Borg-Warner check valves in the AFW system 
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had been improperly adjusted in the vertical elevation. This improper adjusunent 
had allowed the discs to lodge under the upper seat surface such that the valves 
could not fully close. The NRC sent an Augmented Inspection Team (AIT) to 
independently investigate the events and determine the root causes. 

During the evaluations following these two events, the investigators found 
that a swing arm (used in the check valves to connect the valve disc to the 
bonnet) had failed in a Borg-Warner check valve in the Station Service Water 
System. This failure raised concerns regarding use of commercial-grade parts in 
safety-related systems. Responding to this concern, the NRC inspected BW/IP 
International, Incorporated, the supplier of the Borg-Warner check valves to 
Comanche Peak. The inspection was conducted in September 1989, and the 
report was issued on January 12, 1990. 

On January 5, 1990, during postwork testing at Comanche Peak Steam 
Electric Station Unit I, the Licensee radiographed Borg-Warner check valves 
installed in the steam supply to the turbine-driven AFW system and found one 
valve with its disc lodged under the seat, while one other valve disc was laying 
off, but not lodged under, the seat. 

In April and May 1990, during the startup test program after licensing and 
before commercial operation, feedwater flowed back through the Borg-Warner 
check valves in the AFW system on three separate occasions. The Licensee 
subsequently performed tests, and found that the feed water bad flowed back 
through the check valves because of low differential pressure across the check 
valves. The Licensee found that the check valves were not stuck open. 

An additional event involving Borg-Warner check valves occurred on April 
19, 1991, which was after the Petition was filed. The event involved one of 
the Borg-Warner check valves in the AFW system at Comanche Peak Steam 
Electric Station that stuck open during testing of a downstream motor-operated 
isolation valve. This testing was conducted while the plant was shut down for 
a maintenance outage. The Petitioner was informed of the event by the NRC 
Staff. 

m. DISCUSSION 

The basis for the Petitioner's request is its assertion that the information cited 
in nineteen documents, attached to the Petition, identifies a wide range of "issues 
of safety" at the Comanche Peak Steam Electric Station, including the following: 
(1) check valves continue to fail and have never been able to perform their 
design function at the Comanche Peak Steam Electric Station; (2) certain Borg
Warner check valves installed at the Comanche Peak Steam Electric Station are 
of questionable safety because they contain internal parts from suppliers who 
were not adequately qualified and possibly include questionable replacement 
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parts; (3) the Licensee failed to take adequate corrective actions to resolve the 
Borg-Warner check valve failures at the Comanche Peak Steam Electric Station; 
(4) the competence and integrity of the Licensee's management is questionable; 
and (5) adequate documentation was not provided to support the adequacy of 
the Borg-Warner check valves at the Comanche Peak Steam Electric Station. 
The NRC wiII also address a number of misceUaneous issues raised in CFUR's 
Petition. 

The NRC Staff acknowledges that the performance of Borg-Warner check 
valves instaUed in Comanche Peak has been poor. Our inspection program 
and operations evaluation program are aimed at finding such poor equipment 
performance problems and requiring the Licensee to take corrective actions. 
These regulatory processes have been foUowed by the Staff in the case of 
Comanche Peak, and the results are discussed in the foUowing sections. 

Each of the specific issues raised by the Petitioner is characterized below, 
followed by the Staff's evaluation. 

A. Check Valves Continue to Fail and Have Never Been Able to 
Perrorm Their Design Function 

The Petitioner contended that the check valves have leaked on three different 
occasions: April and May of 1989 during hot functional testing at Comanche 
Peak Stearn Electric Station Unit 1; on January 5, 1990, before licensing; and, in 
April and May 1990, during the startup test program. The Petitioner claimed that 
the continued leakage indicates that the check valves have failed and continue 
to be jammed open in such a way that they are unable to perform their design 
function. The Petitioner also stated a concern regarding ongoing disassembly 
of Borg-Warner check valves at the Comanche Peak Steam Electric Station to 
correct the leaking. 

In addressing this contention, a brief explanation of the safety functionl of 
check valves is helpful. Piping systems often have multiple branches that supply 
liquid or vapor to other components in the plant (such as tanks, heat exchangers, 
steam generators, and the reactor vessel). Check valves are installed in these 
piping systems to prevent the liquid or vapor from one of the branches from 
flowing backwards through another branch of the piping system while the system 
operates. This design ensures that the liquid or vapor will continue to flow to the 
component being supplied in sufficient quantity for the supplied component to 

1 The Petitioner refers 10 the "design f\mctil¥!" of check valves. Oteck valves havc several design f\mcticins. 
including allowing forward flow and pn:vcnting reverse flow. The Staff is primarily c:ooccmcd with the nf"c:ty 
functions of check valves. in line with its zespmsibility to ensure the public hcslth and ufc:ty. In addition. the 
Petition deal, with issuCI that relate 10 the sarc:ty function of the Borg-Warner check valves. and not the cntUe 
acopc of design functions. The Stiff will. because of the two aformlcntioncd reasons. mly address the ,afc:ty 
functil¥! of the Borg-Wamer check valves in its response. 
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perform its own safety function. When a check valve cannot prevent sufficient 
backflow during system operation to ensure that supplied components have 
adequate flow to perform the supplied components' safety function, the check 
valve is considered to have failed to perform its safety fuo.ction.',. 

The Petitioner contends that the events that occurred in April and May 1989 
during hot functional testing of the Comanche Peak Steam Electric Station, 
Unit I, were the result of failures of Borg-Warner check valves. The Staff also 
considers these two events to be related to failures of Borg-Warner check valves. 
However, these problems with the Borg-Warner check valves were found and 
corrected during the testing program before the plant received its license or 
began to operate. These problems, therefore, did not present a safety concern. 

In NRC AIT Report 50-445/89-30,50-446/89-30 of July 10, 1989, the Staff 
discussed the root causes and contributing factors for the failure of the Borg
Warner check valves in April and May 1989. Two significant issues raised in this 
report concerning the check valve failures were (1) the root cause of the valve 
disc jamming under the valve seat as a result of vertical misalignment of the 
check valve disc because of inadequate maintenance procedmes, and (2) a lack 
of postmaintenance testing to ensure that the Borg-Warner check valves, when 
reassembled, would perform their safety function before the associated system is 
placed back into operation, a contributing cause to the failure of the check valves. 
The Licensee's corrective actions in response to these issues were stated in leuers 
to the NRC, TXX-895962 of August 18, 1989, and TXX-89744 of October 
14, 1989. The Licensee revised the reassembly procedures for Borg-Warner 
check valves and provided for postwork testing of BOfg-Warner check valves. 
In addition, to ensure that the check valves were aligned properly and could 
perform their safety function, the Licensee tested all Borg-)Varner check valves 
in the Comanche Peak Steam Electric Station, Unit I, and common systems, 
using either reverse-flow testing (which ensures that the check valves prevent a 
sufficient amount of backflow) or radiography. The Licensee performed these 
corrective actions to provide assurance that, following work on Borg-Warner 
check valves, any problems are identified and corrected before the affected 
system is restored to service. 

The Staff reviewed and evaluated the Licensee's actions specified in the ref
erenced letters. The Licensee's actions were found to be appropriate and ef
fective in providing reasonable assurance that the Borg-Warner check valves 
will perform their safety function. As a result of these corrective actions, 
no Borg-Warner check valve has failed to perform its safety function with 
its associated system in service during plant operation. The Staff has docu
mented its evaluations in Inspection Reports (lR) 50-445, 50-446/89-30, 89-52, 
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89-71, 89-73, 90-03, and 90-09. Areas of inspection included witnessing the 
J . , " 

testmg, corrective maintenance and reassembly of Borg-Warner check valves, 
and performing foIIowup inspectionS on open items resulting from the AIT re
port! Based on the NRC inspections and the Licensee's corrective actions, the 
Staff has determined that the Licensee has adequately addressed the root causes 
of the April and May 1989 events. ", 

Tpe Petitioner contends that ~e January 19,90 event also indicated a failure 
of Borg-Warner check valves to perform their safety function. This event 
occtirred while the Licensee was conducting postmaintenance radiography as 
part"of the corrective action program resulting from the April and May 1989 
events. The Licensee found two Borg-Warner check valves in the main steam 
supply to the turbine-driven AFW system in 'abnormal configurations. The 
abnormal configurations could have rendered one of the valves inoperable, which 

't '- • ~ 

indicates that the valve may not have performed its safety function if the plant 
had'been licensed and operating. In June 1989, the Licensee had performed 

I .• ". 
maintenance on this valve, but had not conducted the postmaintenance testing 
until January 1990. The Staff considers this event to be an extension of the 
Apnl and May 1989 events, since the Licensee found the abnormal conditions 
as part of the corrective actions to verify before plant licensing that all Borg-

\' ' . 
Warner check valves were aligned properly and could perform their safety 
function, as described above. The Licensee evaluated this event, as documented 
in 'ici:hnical Evaluation WC-90-79 (described in Staff IR 50-445, 446190-03), 
and tletermined that forward- and reverse-flow testing, and radiographic testing, 
of al~ Borg-Warner check valves veryfied ~at th,e remaining Borg-Warner check 
valves would not exhibit the same problem. In Staff IR 50-445, 446190-09, 
the $,taff documented its evaluation of the Licensee's actions and noted that 
the ~wo valves found in the' abnormal configurations had been disassembled, 
inspected, reassembled, and successfuIIy air tested in the reverse-flow direction. 
Bas~d on the information in IR 50-445, 446/90-09, the Staff found that the 
Licensee's corrective action for this event ~ai; 'adequate to ensure that the two 
affeCted Borg-Warner check valves would Perform their safety function during 
plan"t operation. . ' 

The Petitioner contended that the April and May 1990 events, involving 
leakBge back through Borg-Warner check ;valves in the AFW system, also 
indiCated a failure of Borg-Warner check ;v3Ives to perform their safety function. 
In the Licensee's letters TXX-901'72 of Apiil 27, 1990, and TXX-90188 of 
MaY" 18, 1990, the Licensee stated thai the J leakage through the AFW check 

. '.1 

valves was minor, and that there was assurance the AFW check valves would 
perform their safety function becauSe of ilie'required surveillance testing and 
rewO~k with postwork testing conducted dUring the transition from operational 

r" , . I ,~ I. I t., 

Modes 6 through 1. In addition, the Licensee conducted tests and monitored the 
t .' " " temperature of the AFW piping to quanufy the leakage rates across the AFW 
I!I ' •. " ' 
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check valves. As a result, the Licensee found that the check valves had not 
hung open. The Licensee concluded that the check valves would perform their 
primary safety function of stopping bacldlow during an upstream pipe break. 
The Licensee did consider these events to be an operational concern because 
actions were required by the operators to minimize the heating of AFW piping 
caused by the AFW check valve leakage during plant startups. The Licensee 
subsequently modified the Borg-Warner check valves in the AFW system to 
reduce the operational effect on the operators, by adding a counterweight to the 
disc to enhance the seating characteristics of the valve. 

The Staff has reviewed and evaluated the Licensee's assertions and corrective 
actions stated in the referenced letters. The Staff agrees with the Licensee's 
assessment that the backJeakage through the check valves in the AFW system 
during the April and May 1990 events was minor. Based on NRC inspection 
reports, the Staff considers the Licensee's corrective actions appropriate to 
address the operational concerns. The Staff documented its inspections in 
IRs 50-445, 446/90-13, 90-19, 90-22, and 90-45. The Staff inspected the test 
program to quantify reverse flow through the AFW check valves and evaluated 
the safety implications of the April and May 1990 events. Based on NRC 
inspections, the Staff determined that the minor backleakage has had no adverse 
effect on AFW system operability3 and does not affect the safety function of 
the valves. 

The Petitioner also cited a general concern regarding ongoing disassembly 
of Borg-Warner check valves at the Comanche Peale steam Electric Station" to 
correct the leakage problems. The Petitioner cites as a Staff con~ern, stated in 
the AIT Report (NRC 1R 50-445, 446/89-30), that disassembly and reassembly 
of Borg-Warner check valves may have contributed to the problems during hot 
functional testing. 

The Licensee evaluated this issue and determined that the practice or fre
quency of disassembling check valves to allow their use as flush and drain paths, 
whiCh was the actual concern identified by the AIT, did not contribute to the fail
ure of the Borg-Warner check valves. In the Licensee's response to the AIT, they 
sLlted that the failures of the Borg-Warner check valves resulted instead from 
inadequate installation procedures. The Licensee documented its response to 
this issue in a Texas Utilities Electric Company memorandum, CPSES-9001379 
(discussed in NRC IR 50-445, 446/90-03). 

The Staff reviewed and evaluated the Licensee's response to this issue. 
The Staff documented its inspections in IRs 50-445, 446/89-30, 89-73, and 
90-03. The Staff agreed with the Licensee's evaluation that the frequency 

3 "Openbility" is defined in the Comanche Peak Steam Electric Station Technical Specifications as \he ability of 
a IYStc:m, IUbsystem. bain. component, or device 10 perform its lpecified function(s). 
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of disassembly of Borg-Warner check valves did not contribute to the AFW 
backflow events. 

The April 18, 1991 event (an event that occurred after receipt of the Petition) 
involved one of the eight Borg-Warner check valves in the AFW system. The 
check valve involved was in the flow path used to conduct Motor-Operated Valve 
Testing (MOVA 1') of an isolation valve downstream of the affected Borg-Warner 
check valve. The Licensee submitted a Licensee Event Report (LER) of May 
21, 1991, that documented its analysis, evaluation, and corrective actions. , 

After testing a downstream motor-operated valve (MOV) during a mainte
nance outage, the Licensee\conducted reverse-flow testing of the associated 
AFW Borg-Warner check valve; in accordance with its corrective action pro
gram for the 1989 events. During the reverse-flow testing, the Licensee identi
fied excessive reverse flow through the check valve. The Licensee radiographed 
the check valve and determined that the valve was stuck fully open with the 
disc fully raised. This deficient condition is different from the failures of Borg
Warner check valves identified in April and May 1989, when the disc was 
jammed under the valve seaL In addition, the Licensee found the April 18, 
1991, condition during postwork testing of a specific valve, and not during an 
integrated functional test as was the case during the April and May 1989 events. 
After disassembling the valve, the Licensee discovered that the counterweight, 
installed to improve the seating characteristics of Borg-Warner check valves, had 
become lodged above a casting remnant," causing the failure duri.ng reverse-flow 
testing. The Licensee disassembled and inspected the other seven check valves 
in the AFW system, and none of the other valves had this casting remnant. 
The Licensee removed and inspected the remnant, reassembled the valve, and 
successfully forward-flow- and reverse-flow-tested the valve. To verify that no 
other failure mechanism contributed to this event, the Licensee tested the other 
AFW isolation valves in a manner similar to the tests of MOVs that initiated 
the evenL The Licensee also conducted reverse-flow testing on all eight AFW 
check valves to ensure that the valves wQ?ld perform their safety function before 
restoring the AFW system to operation. 

The Staff has evaluated this event and documented its review in IR 50-445, 
446/91-14. The Staff concluded that because the AFW piping was not observed 
to have an elevated temperature before the maintenance outage, it is unlikely that 
the Borg-Warner check valve with the casting defect was lodged open before the 
Licensee tested the MOVs. Therefore, it is likely that the affected Borg-Warner 
check valve would have performed its safety function in the operating period 
before the maintenance shutdown. Furthermore, the Licensee identified the 
condition during postwork testing that was performed as a result of the corrective 

"This casting remnant WII an approximately IJs-inch-widc ridge left on the val"" throat at the upper part of the 
disc cavity following val"" manufacuue. 
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action program implemented to address the 1989 failures. This corrective action 
program enabled the Licensee to identify the deficient condition and correct it 
before returning to operation after the maintenance shutdown. 

The NRC Staff also evaluated this event in the context of the preceding 
events cited by the Petitioner. This most recent event resulted from a deficient 
condition isolated to one Borg-Warner check valve, and therefore provides no 
indication of a generic deficiency in the design or manufacture of Borg-Warner 
check valves. 

In summary, the NRC Staff inspected the Licensee's maintenance and testing 
of Borg-Warner check valves at the Comanche Peak Steam Electric Station. The 
Staff also assessed the Licensee's corrective actions in response to the events in 
April and May 1989, January 1990, April and May 1990, and April 19. 1991. 
The Staff has concluded that the Licensee has satisfactorily addressed the issues 
raised by the Petitioner and that these issues do not present a substantial health 
or safety issue. 

B. The Questionable Safety of Borg-Warner Check Valves Because of 
Internal Parts from Suppliers Not Adequately Qualified 

The Petitioner contends that questions exist regarding the safety of Borg
Warner check valves at the Comanche Peak Steam Electric Station because of 
certain swing arms that may be installed in the Borg-Warner check valves. 
The Petitioner cites as evidence the problems found by the NRC during a 
vendor inspection at BW/IP International, Incorporated, in September 1989, and 
reported in IR 99900030/89-01 of January 12, 1990. 

The NRC inspected BW/IP as a result of the failure of a swing arm in the 
service water system at the Comanche Peak Steam Electric Station and the 
Licensee's subsequent filing of a construction deficiency report in accordance 
with 10 C.F.R. §50.55(e) for the failed Borg-Warner check valves in April 
and May 1989. The inspection determined that BW/IP activities failed to 
meet certain NRC requirements and BW/IP procedures. In particular, in IR 
99900030/89-01, the Staff found that BW/IP did not adequately document 
the qualification of certain swing arms installed in Borg-Warner check valves. 
However, since TU Electric remains responsible for safety-related equipment 
at Comanche Peak, independent of Staff activities at BW/IP, the Licensee 
developed a test program to evaluate the acceptability of the swing arms 
installed in Borg-Warner check valves at the Comanche Peak Steam Electric 
Station. The Licensee's program, described in TXX-89596 of August 18, 
1989, with modifications and additional details provided in TXX-89860 of 
December 20, 1989, involved testing conducted by APTECH Engineering 
Services, Inc., on all Borg-Warner check valves installed in the Comanche 
Peak Steam Electric Station, Unit I, and common systems to determine if 
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the swing arms are suitable for use in safety-related systems. During the 
test program, some of the swing arms that were manufactured using a sand
casting method were found unacceptable and were replaced with swing arms 
manufactured using investment-casting methods. The investment-cast swing 
arms successfully passed the required tests and inspections for unrestricted 
operation. All replacement sand-cast swing arms installed in Unit 1, including 
some swing arms from Unit 2, were also tested using the AP1ECH test program. 
AP1ECH found these sand-cast swing arms to be suitable for use in safety
related systems for at least three fuel cycles. The Licensee committed, in letters 
TXX-90139 of April 9, 1990, and TXX-90149 of April 12, 1990, to replace all 
sand-cast swing arms with investment-cast swing arms, procured with acceptable 
quality assurance programs, before starting up from the third refueling outage. 

The Staff reviewed and evaluated the Licensee's testing program and replace
ment of sand-cast swing arms and found that the program is appropriate for 
determining the suitability of swing arms for use in safety-related systems. The 
Staff also found that there is reasonable assurance that the remaining sand-cast 
swing arms are acceptable for three fuel cycles. The NRC Staff inspections are 
documented in IR 50-445, 446/89-30, 89-64, 89-73, and 90-22. The Staff found 
the Licensee's program to evaluate the continued use of sand-cast swing arms 
acceptable as documented in NUREG-0797, "Safety Evaluation Report Related 
to the Operation of Comanche Peak Steam Electric Station, Units 1 and 2," 
Supplement No. 24, April 1990. The Staff concluded in the Safety Evaluation 
Report that the Licensee's commitment to replace all sand-cast swing arms with 
investment-cast swing arms was appropriate. 

The Staff reviewed the programs for testing and replacing the swing arms in 
Borg-Warner check valves. The Staff concluded that the Licensee satisfactorily 
addressed the issues raised by the Staff and cited by the Petitioner. Therefore, 
these issues do not present a substantial health or safety issue. Subsequent to 
the filing of this Petition, the Licensee discussed, at a public meeting held on 
June 12, 1991, in Rockville, Maryland, their technical bases for a finding that 
the sand-cast swing arms in Borg-Warner check valves are acceptable for long
term operation. The Licensee subsequently submitted its detailed justification by 
letter dated June 21, 1991 (fXX-91229), based on extensive testing conducted 
by Southwest Research Institute on arms removed from Comanche Peak Steam 
Electric Station Unit 1 and common-system Borg-Warner check valves. The 
NRC Staff concluded that the sand-cast Borg-Warner check valve swing arms 
still installed in Comanche Peak Steam Electric Station Unit 1 and common 
systems are acceptable for long-term service. This conclusion, documented in 
NRC letter dated September 16, 1991, is based on examination of actual material 
properties of sand-cast swing arms removed from service from Borg-Warner 
check valves during the APTECH testing described above, which demonstrated 
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that the criteria used during the APTECH testing adequately screened out 
unacceptable swing arms. 

C. Texas Utilities Electric Company Failed to Take Adequate Corrective 
Actions to Resolve the Borg-Warner Check Valve Failures 

The Petitioner contends that the NRC objected to most of the Licensee's 
initial plans to correct the check valve problem before loading the fuel. The 
Petitioner cited an October 27, 1989 NRC reportS as containing these objections. 
The Petitioner then cited a specific Staff concern regarding testing methods used 
on AFW piping that the NRC identified in a letter of September 14, 1989. 

The NRC issued the October 27, 1989 letter to notify the Licensee of a 
noticed meeting and enforcement conference. The enclosure to this letter listed 
the potential violations of NRC requirements identified by the AIT (discussed 
above) for problems that led to the check valve failures in April and May 1989. 
The Staff viewed the May 1989 event as nearly identical to the April event and 
determined that the Licensee's ineffective corrective actions following the April 
event could justify the issuance of a Notice of Violation (NOV). In the Staff's 
letter of January 25, 1990, which attached the NOV that followed, the Staff 
made clear that the Licensee's corrective actions taken in response to the April 
1989 event should have prevented recurrence of the May 1989 event. 

The Petitioner is correct in stating that the Staff letters of October 27, 1989, 
and January 25, 1990, document the Licensee's ineffective corrective actions in 
response to the April 1989 event However, the Staff has subsequently reviewed 
and evaluated the overall issue of the adequacy of the Licensee's corrective 
actions to correct the problems with Borg-Warner check valves at the Comanche 
Peak Stearn Electric Station. The Licensee has taken extensive corrective action 
to address the Borg-Warner check valve issues. The Licensee documented these 
corrective actions in letters TXX-89424 of June 19, 1989; TXX-89596 of August 
18, 1989; TXX-89744 of October 14, 1989; TXX-89849 of December 21, 1989; 
TXX-90139 of April 9, 1990; TXX-90149 of April 12, 1990; TXX-90172 of 
April 27, 1990; TXX-90188 of May 18, 1990; TXX-90215 of June 18, 1990; 
TXX-90253 of July 27, 1990; and TXX-91076 of March 22, 1991. 

The Staff has reviewed and evaluated the Licensee's responses to all the issues 
identified following the failures of Borg-Warner check valves at the Comanche 
Peak Steam Electric Station and has concluded that the Licensee has taken 
adequate corrective actions to resolve these issues. The Staff has documented 
its evaluations in IRs 50-445, 446/89-30, 89-52, 89-64, 89-71, 89-73, 89-75, 
90-03,90-09,90-13,90-19,90-22,90-45, and 91-05. 

:5 The cited reference is not I "report." in thaI it does not describe I separalC inspccIion or findings. bUI is IlctlCt 
identifying potcntia! violations based m I prior inspectim report. 
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The Petitioner takes exception to the Staff's ultimate acceptance in IR 50-
445, 446/90-03 of the Licensee's use of ultrasonic inspections to verify that no 
plastic deformation occurred in AFW piping. The Petitioner's exception was 
based on the Staff's concern expressed in the Staff's September 14, 1989 letter 
that changes in piping (the specific type referred to by the Licensee as "plastic 
deformation") cannot be determined without knowing the original configuration 
of the piping. In response to this Staff concern, the Licensee revised its use 
of ultrasonic and radiographic testing to ensure that the piping met minimum 
thickness requirements and that no deteriorative damage had occurred. The 
Licensee provided its description of this approach in TXX-89744, of October 
14, 1989. 

The Staff has reviewed and evaluated the Licensee's evaluations and inspec
tion program for identifying any damage to the AFW piping at the Comanche 
Peak Steam Electric Station, Unit 1. The Staff considers the Licensee's evalua
tions and inspection program sufficient to determine the adequacy of the AFW 
piping for the remainder of plant life. The Staff documented its inspections 
of the issue of AFW piping damage raised by the Petitioner in IRs 50-445, 
446/89-30, 89-73, 89-75, and 90-03. 

The Staff reviewed the adequacy of the Licensee's corrective action with 
regard to the Borg-Warner check valve failures and has concluded that the issues 
raised by the Petitioner have been satisfactorily addressed by the Licensee and 
do not present a substantial health or safety issue. 

D. The Questionable Competence and Integrity of Texas Utilities 
Electric Company's Management 

The Petitioner contends that serious questions are raised about the compe
tence and integrity of the Licensee's officials and their commitment to the safe 
operation of a nuclear facility. The Petitioner bases the contention on the follow
ing two assertions. The first assertion is that the Licensee's management "made 
commitments cynically simply to expedite the licensing" of the Comanche Peak 
Steam Electric Station, Unit 1. The second assertion is that the Licensee's man
agement has made misleading statements to the NRC Staff that the Borg-Warner 
check valves would be corrected and able to perform their design function be
fore licensing. 

The Petitioner's contention that the Licensee's management "made commit-. 
ments cynically simply to expedite the licensing" of the Comanche Peak Steam 
Electric Station, Unit 1, implies that the Licensee's management made com
mitments without intending to comply with the commitments. The Licensee's 
corrective actions and commitments are provided in letters TXX-89424 of June 
19, 1989; TXX-89596 of August 18, 1989; TXX-89744 of October 14, 1989; 
TXX-89849 of December 21, 1989; TXX-90139 of April 9, 1990; TXX-90149 
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of April 12, 1990; TXX-90172 of April 27 , 1990; TXX-90188 of May 18, 1990; 
TXX-9021S of June 18, 1990; TXX-90253 of July 27, 1990; and TXX-91076 of 
March 22, 1991. The Staffhas reviewed and evaluated the Licensee's responses 
to all the issues identified following the failures of Borg-Warner check valves at 
the Comanche Peak Steam Electric Station, including technical, operational, and 
management issues. "The Staff has determined that the Licensee has adequately 
met its commitments, and that there is no justification to support the contention 
that the Licensee made its commitments without intending to meet those com
mitments. The Staff has documented its evaluations in IRs 50-445, 446/89-30, 
89-52, 89-64, 89-71, 89-73, 89-7S, 90-03, 90-09, 90-13, 90-19, 90-22, 90-45, 
and 91-05. 

The Petitioner's contention that the Licensee's management has made mis
leading statements to the Staff that the Borg-Warner check valves would be 
corrected and perform their design function before licensing is based on the 
Petitioner's assertion that the Borg-Warner check valves at the Comanche Peak 
Steam Electric Station continue to fail and have never been able to perform 
their design function. Based on its review and evaluation as discussed in re
sponse to Contention (A) above, the Staff believes that the Borg-Warner check 
valves at the Comanche Peak Steam Electric Station will perform their safety 
function. The Staff finds, therefore, that this contention is not supported and 
that the Licensee's management has corrected the identified problems with the 
Borg-Warner check valves at the Comanche Peak Steam Electric Station, and 
there is reasonable assurance that the Borg-Warner check ';'alves will perform 
their safety function. The Staff considers this contention to be withqut merit. 

The Petitioner questioned the competence and integrity of the Licensee to 
operate a nuclear facility. The Staff evaluated the Licensee's management in 
two special inspections, the Operational Readiness Team Inspection (IR 50-445, 
446/89-200) conducted before licensing, and a Special Performance Assessment 
(IR S0-445, 446/90-20) conducted before the facility exceeded SO% of rated 
power. Based on these inspections, the Staff found the Licensee's management 
responsive, sound, and reliable. The Staff further found that the Licensee's 
staff had demonstrated the proper concern to safely operate the reactors and had 
successfully made the transition from a construction- to an operations-based 
organization. The Staff has continued' to evaluate the Licensee management's 
ability to operate the Comanche Peak Steam Electric Station and has found the 
Licensee's management acceptable. The most recent summary of the Staff's 
assessment is provided in the Systematic Assessment of Licensee Performance 
(SALP) Report S0-445, 446190-46 of May 10, 1991. 

The Staff reviewed the Licensee's resolution of the issues related to Borg
Warner check valves at the Comanche Peak Steam Electric Station, has assessed 
the Licensee's management, and concludes that the Licensee's management has 
adequately implemented its commitments and has the proper concern to safely 
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operate the Comanche Peak Steam Electric Stiition. The Staff, therefore, finds 
that the Petitioner's contention is without merit and does not present a substantial 
health or safety issue. 

E. Failure to Provide Adequate Documentation Regarding the 
Acceptability of Borg-Warner Check Valves 

The Petitioner contends that the Licensee and its vendors consistently have 
failed to provide documentation to support the adequacy of Borg-Warner check 
valves at the Comanche Peak Steam Electric Station. The Petitioner cites specific 
examples, including one issue regarding the Licensee's revision of the root cause 
of a 1985 event that was a precursor to the April and May 1989 events and 
several issues regarding BW/lP International, Incorporated. 

Citing from IRs 50-445, 446/89-73 and 89-84, the Petitioner contends that 
the Staff inspectors determined that there was "no documentation" to support 
the Licensee's revision of a root-cause analysis regarding a failed Borg-Warner 
check valve in 1985. The Staff has reviewed the IRs cited by the Petitioner 
and found that the IRs cite extensive documentation provided by the Licensee 
to support the basis for the revised root Cause of the 1985 failure of a Borg
Warner check valve. The documentation included two Failure Analysis Reports, 
analytical documentation, vendor information, a Problem Report, and two 
internal Licensee memoranda. However, this documentation did not include a 
record of one of the Licensee's discussions with the vendor, BWIIP International, 
Incorporated. This discussion led to the Licensee reevaluating the original, and 
ultimately correct, root cause of a 1985 event that was a precursor to the April 
and May 1989 events. Thus, the Licensee had provided extensive documentation 
to justify its determination of the revised root cause for the 1985 precursor event, 
even though the revised root cause was incorrect. The Staff issued a violation 
related to this event because the Licensee did not take adequate corrective action 
to follow up on the original, and ultimately correct, root cause, not for lack of 
documentation. Therefore, the Staff concludes that the Petitioner's contention 
is without merit. 

The Petitioner's other examples relate to a more general contention regarding 
lack of documentation by the check valve vendor, BW lIP International, Incorpo
rated, to support the quality assurance of swing arms installed in Borg-Warner 
check valves for use in safety-related systems. The Petitioner identified the ex
amples as being contained in IR 99900030/89-01. In the subject IR, the Staff 
identified the lack of documentation as a nonconformance with NRC regula
tions. The vendor evaluated its programs and identified corrective actions to 
ensure that future internal parts would include an adequate assurance of quality, 
with documentation to certify that the parts are suitable for use in safety-related 
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systems. The vendor discussed its corrective actions in letters of February 22, 
1990, and May 4, 199.{>. . 

The Staff has evall!ated the effect of this lack of documentation. The 
Staff has determined ~~t, because the Licensee's program for evaluating the 
suitability of sand-cast swing arms in Borg-Warner check valves at Comanche 
Peak Steam Electric Station is acceptable, the lack of documentation at BW/IP 
International, Incorporated, does not present a substantial health or safety issue 
at the Comanche Peak Steam Electric Station. 

F. Other Concerns ~~ised by the Petitioner 

The Petitioner identiftC?d the following additional issues: 

1. Body-to-Bonnet ~~a.~ge in Borg-Warner Check Valves 

The Petitioner imPlied ~hat bOdy-to-bonnet leakage in Borg-Warner check 
valves at the Comanche Peak Steam Electric Station is equivalent to the seat 
failures experienced i~ Apr!1 and May of 1989. The Petitioner referred to IR 
50-445, 446/90-03 as ~f:ating "that several of the check valves continued to leak." 
The Petitioner also contended that the corrective actions for the body-to-bonnet 
leakage are questionable. 

Check valves have a safety function of preventing reverse flow by having a 
disk sit against a seating surface (both the disk and seat are inside the valve 
body). In the Borg-Warner check valves that failed at the Comanche Peak Steam 
Electric Station, the disk is attached to a bonnet On top of the valve. The bonnet 
is bolted into the upper portion of the valve body, and, in conjunction with a 
ring that seals the small gap between the body of the valve and the edges of the 
bonnet, closes the valve body from the external environment. Thus, because 
leakage between the body and the bonnet ("body-la-bonnet leakage'') is not in 
the flow path through the valve, it does not affect the safety function of the 
valve. In IR 50-445, 446/90-09, the Staff also stated that because the body-to
bonnet leaks do not affect the operability of the check valves, there is no safety 
concern with the bOdy-to-bonnet leakage. Thus, body-to-bonnet leakage is not 
related to leakage past the seating surface of the Borg-Warner check valves, and 
thus is not related to a failure of the Borg-Warner check valves to perform their 
safety function. 

In IR 50-445, 446/90-03, the Staff stated that the Licensee had identified 
the body-to-bonnet leakage in Borg-Warner check valves. The referenced IR 
discusses the Licensee's actions to correct the leakage, including honing and hot 
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torquing.6 The Staff reviewed and evaluated the Licensee's corrective actions 
and determined that the actions were effective in correcting the body-to-bonnet 
leakage with the exception of minor leakage on two of the Borg-Warner check 
valves at the Comanche Peak Steam Electric Station. The Staff has determined 
that the remaining minor leakage raises no safety concerns. In IRs 50-445, 
446/90-03 and 90-09, the Staff documented the Licensee's corrective actions, 
and the Staff's evaluation of the Licensee's corrective actions. 

Based on the Staff's inspections which evaluated the significance of, and 
corrective actions related to, body-to-bonnet leakage in Borg-Warner check 
valves at the Comanche Peak Steam Electric Station, the Staff has concluded 
that the Licensee has satisfactorily addressed the issues raised by the Petitioner. 
Therefore, these issues do not present a substantial health or safety issue. 

2. Use of Hydraulic Lifts on Main Feedwater Isolation Valves 

The Petitioner contends that the Licensee used a hydraulic lifting device to 
help operators lift the Main Feedwater Isolation Valve (MFWIV) discs off their 
seats on April 27, 1990. On May 9, 1990, at a public meeting with the Staff, the 
Licensee discussed this issue, and the Staff identified a concern about possible 
damage to' the MFWIVs. The Licensee evaluated the effect of using hydraulic 
lifting devices on MFWIVs and determined that the MFWIVs would not be 
overstressed. The Licensee provided its evaluation in letter TXX-90188 of May 
18, 1990. 

The Staff reviewed the Licensee's evaluation regarding this concern and 
found it acceptable. The Staff documented its inspections in IRs 50-445, 446/90-
19 and 90-20. 

The Staff conducted these inspections to determine if the MFWIVs could be 
damaged by the use of hydraulic lifting devices. Based on these inspections, the 
Staff concludes that the Licensee has satisfactorily addressed the issues raised 
by the Staff and identified by the Petitioner and that these issues do not present 
a substantial health or safety issue. 

3. Availability of the Report of the Vendor Inspection at BWIIP 
International, Incorporated 

The Petitioner contends that the availability of the January 12, 1990 report 
of the vendor inspection at BW/IP International ("vendor inspection report''), 

/5 "Hot torquing" is the tightening or the nuts thlt hold the bonnet in the body or Borg-Warner check valves at 
hot (normal-opcnting-tcmpc:ntun:) conditions. When hot, the body. bonnet, Il1d studs onto which the nuts In: 

being tightened all expand. When tightened at hot conditions. the expanded ltudS allow additional tightening or 
the nuts. 10 that when the valve cools, the stud. contract, increasing the pressure on the body-to-bonnet ICIl 
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raised serious questions regarding the integrity of the licensing process and 
the safety of Comanche Peak Steam Electric Station, Unit 1. The Petitioner 
contends that Region IV did not receive the referenced report until October 16, 
1990; therefore, the Petitioner had no way of knowing about the report until 
almost 10 months after the licensing decision. The Petitioner further contends 
that serious questions about the integrity of the licensing process were raised 
because the vendor inspection report was in existence less than a month before 
Comanche Peak Unit 1 was licensed and Region IV may not have known about 
the referenced report at the time of licensing. 

The Staff has evaluated the Petitioner's contention. The referenced report 
was distributed through the NRC's internal distribution system (Regulatory 
Information Distribution System [RIDS]) to numerous offices and to the Public 
Document Room. The distribution code identified for the Inspection Report, 
RIDS IE:09, includes all regions, including Region IV. The distribution made 
through this system is made within approximately 2 weeks of issuance, as 
evidenced by receipt of the vendor inspection report in the PDR on February I, 
1990. Thus, the referenced report was available to CFUR, as it was to the rest 
of the general public, shortly after it was issued. 

At the time the Vendor Inspection Report was issued and throughout the 
licensing of Comanche Peak Unit 1. the inspection and licensing activities at 
Comanche Peak were being managed by the Associate Director for Special 
Projects (ADSP), Office of Nuclear Reactor Regulation, and not Region IV. 
"The Vendor Inspection Report was received by the appropriate ADSP inspection 
Staff, all of whom were located on site, and by ADSP management and licensing 
Staff at NRC Headquarters, Rockville, Maryland, shortly after it was issued. 
The ADSP licensing and inspection staff evaluated the information contained in 
the vendor inspection report prior to licensing Comanche Peak Unit 1. Since 
the vendor inspection report was available and was evaluated by the appropriate 
NRC Starr prior to the licensing decision, the Staff considers the underlying 
premise for the Petitioner's contention to be invalid. 

The vendor inspection evaluated the quality assurance certification process 
at BW/IP and would not have directly determined the safety of the swing 
arms actually installed at Comanche Peak. The Licensee's test program, as 
discussed in detail in Section B of this response, tested all of the swing arms 
actually instaIled in Comanche Peak Unit 1 prior to licensing. The NRC Staff 
determined that the results of this test program provided assurance that the swing 
arms actually instaIled in Comanche Peak Unit 1 were acceptable for use in 
safety-related systems. The NRC Starr, therefore, had sufficient information, 
independent from the BW/IP inspection, to determine that the AFW check 
valves at Comanche Peak were acceptable prior to licensing. and the information 
contained in the vendor inspection report did not alter the NRC Staff conclusions 
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regarding the acceptability of the swing arms installed at Comanche Peak 
Unit 1. 

Thus, the NRC Staff considers the questions raised by the Petitioner regarding 
the integrity of the licensing process and safety of the plant itSelf based on 
the existence and availability of the Vendor Inspection Report of BW/IP to be 
without merit 

4. The Director, NRR's Knowledge and Use of the Information in the 
Vendor Inspection Report 

The Petitioner contends that the Director of NRR knew of the Vendor 
Inspection Report of BW/IP and its findings prior to issuance of a low-power 
license and chose to ignore it. 

The Director of NRR was not specifically aware of the vendor inspection 
report at the time of low-power licensing, although the subject of the adequacy 
of Borg-Warner check valves was reviewed by the Director at the time. The 
ADSP Staff had conducted an evaluation of the impact that the results the 
vendor inspection may have had on the safety of Comanche Peak Unit 1 prior to 
licensing. The ADSP Staff appropriately determined, based on its review of the 
Texas Utilities Electric Company test program of all of the swing arms installed 
in Borg-Warner check valves at Comanche Peak Stearn Electric Station Unit I, 
that the swing arms installed at the time of low-power licensing were acceptable, 
and the quality assurance problems identified at BW/IP in the vendor inspection 
report did not alter the NRC Staff conclusions regarding the acceptability of the 
Borg-Warner check valves installed at Comanche Peak Steam Electric Station 
Unit 1. Because the issues in the vendor inspection report did not affect the 
safety of the Borg-Warner check valves actually installed at Comanche Peak 
Steam Electric Station Vnit I, the vendor inspection was not identified to the 
Director of NRR as an issue in licensing the facility. 

Because of the nature of this additional assertion, a copy of the Petition was 
provided to the NRC Inspector General on December 24, 1990, for action as 
appropriate. 

S. NRC Knowledge of and Use of the Information in the Vendor 
Inspection Report 

The Petitioner contends that the Commission may not have known about the 
January 12, 1990 Vendor Inspection Report of BW/IP in making its decision 
to issue the full-power license for Comanche Peak. As discussed in detail in 
response to additional Contentions F.3 and F.4,.above, the ADSP Staff evaluated 
the information in the vendor inspection report and determined that it did not 
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affect the conclusions regarding the acceptability of the swing arms installed 
in Borg-Warner check valves at Comanche Peak Unit 1. Therefore, the vendor 
inspection report was not identified to the Commission during the full-power 
licensing deliberations. 

Based on Staff assurance of the safety of the Borg-Warner check valves 
actually installed at Comanche Peak Steam Electric Station Unit 1 that was 
gained through plant-specific evaluation of the internals of Borg-Warner check 
valves, and that the vendor inspection report did not change that assurance, 
the Staff has concluded that the contention raised by the Petitioner that the 
availability of the vendor inspection report raised serious questions about the 
licensing process is without merit, and does not present a significant health or 
safety issue. 

IV. CONCLUSIONS 

The NRC Staff reviewed the arguments in CFUR's Petition that the failures 
of Borg-Warner check valves at the Comanche Peak Steam Electric Station 
represented "issues of safety" sufficient to require the Licensee to show cause 
why its license to operate Comanche Peak Steam Electric Station, Unit I, 
should not be re,voked. The Staff found that the Licensee's corrective actions 
to resolve failurh and other problems associated with the Borg-Warner check 
valves were appropriate and responded to the Staff's concerns and to the safety 
and operational issues involved in the failures and other problems with Borg
Warner check valves at Comanche Peak Steam Electric Station. 

The NRC Staff assessed the specific references and citations in the Petition 
and all of the technical analyses, inspections, reviews, and evaluations conducted 
by both the Licensee and the Staff. The Staff reviewed the complete text of all 
nineteen of the documents attached to the Petition as well as many additional 
documents regarding Borg-Warner check valves at the Comanche Peak Steam 
Electric Station. The documents relied upon by the Petitioner in support of the 
petition were 'existing NRC and Licensee documents. Based on its entire review, 
the Staff has not found any substantial health and safety issues that would call 
into question the continued safe operation of Comanche Peak Steam Electric 
Station. 

The institution of proceedings in response to a request in accordance with 
10 C.F.R. § 2.206 is appropriate only when substantia! health and safety issues 
have been raised. See Consolidated Edison Co. of New York (Indian Point, Units 
1,2, and 3), CLI-7S-8, 2 NRC 173, 176 (1975), and Washington Public Power 
Supply System (WPPSS Nuclear Project No.2), DD-84-7, 19 NRC 899, 923 
(1984). This standard has been applied to determine if any action in response 
to the Petition is warranted. For the reasons discussed above, no basis exists for 
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taking any action in response to the Petition as no substantial health or safely 
issues have been raised by the Petition. Accordingly, no action pursuant to 
section 2.206 is being taken in this maller. 

The Staff will file a copy of this Decision with the Secretary of the Commis
sion for the Commission's review in accordance with 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 27th day of September 1991. 
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Cite as 34 NRC 229 (1991) LBP-91-38 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

I 
I 

ATOMIC SAFETY AND LICENSING BOARD 

Before AdmInIstrative Judges: 

Marshall E. Miller, Chairman 
'Charles Bechhoefer 
~ G. Paul Bollwerk, IJJ 
I 

In the Matter of 

OHIO EDISON COMPANY I 

(Perry Nuclear Power Plant, 
Unit 1) 

CLEVELAND ELECTRIC ILLUMINATING 
COMPANY and 
TOLEDO EDISON COMPANY 

(Perry Nuclear Power Plant, 
UnIt 1; DavIs-Besse Nuclear 
Power Station, Unit 1) ; 

Docket Nos. 50-440-A 
50-34S-A 

(ASLBP No. 91-644-01-A) 
(Suspension of Antitrust 

. Conditions) 
(Facility Operating LIcense 

Nos. NPF-58, NPF-3) 

October 7,1991 

In a prehearing conference order, the Licensing Board rules upon hearing 
requests and intervention petitions emanating from an NRC Staff determination 
to deny license amendment applications seeking the suspension of the antitrust 
conditions in the operating ,licenses for the Perry and Davis-Besse facilities. 
After determining that it has jurisdiction to consider the various hearing and 
intervention petitions, the ~oard grants the applicants' hearing requests and 
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three of the four intervention petitions, one as a matter bf discretion. The 
Board denies the other intervention petition, which was iate filed, as inadequate 
to merit intervening party status. The Board also admitS lwo issues put forth 
by one of the license amendment applicants alleging improper congressional 
interference and prejudgment relating to the Staff's decisional process and 
establishes discovery rules for those issues. Finally, the Board establishes 
a schedule for the submission of a jointly formulated i'bedrock" legal issue 
regarding the continuing validity of the antitrust conditions in the Perry and 
Davis-Besse opemting licenses to be followed by the filing of dispositive motions 
relative to that issue. 

ATOMIC ENERGY ACT: INTERPRETATION; DENiAL OF 
APPLICATION 

Agency regulations establish that, as a longstanding inatter of statutory 
construction, when an applicanl/licensee's request for licensing action is denied, 
it is considered an "interested person" within the meaning of section 189a of 
the Atomic Energy Act (AEA), 42 U.S.C. § 2239(a). See 10 C.F.R. §§ 2.103(b), 
2.105(d), 2.108(b), 2.1205. 

ATOMIC ENERGY ACT: INTERPRETATION 

An applicant/licensee is a ''person'' within the meaning of the Atomic Energy 
Act. See 42 U.S.C. § 2014(s). 

ATOMIC ENERGY ACT: INTERPRETATION 

In a proceeding involving the terms and conditions of its own permit, an 
applicanl/licensee has an "interest" that "may be affected'i Within the meaning 
of AEA section 189a, 42 U.S.C. §2239(a). 

LICENSE AMENDMENT(S): DEFINITION 

A licensee request that the agency nullify certain conditions in its license is 
a request for an "amendment." 
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ADJUDICATORY BOARDS: DELEGATED AUTHORITY 
(RELATION TO NRC STAFF) 

LICENSE AMENDMENT(S): ROLE OF NRC STAFF 

It is standard practice for: the NRC Staff, acting pursuant to Commission 
delegation, to undertake a technical and legal assessment of a license amendment 
application and make a determination concerning the propriety of the request. 
See, e.g., 10 C.F.R. §§ 2.101(a)(I), 2.102(a); NRC Manual, ch. 0123-32. In the 
absence of a hearing request, the Staff's administrative determination regarding 
the application generally will be dispositive. If a hearing request is filed, then 
one of the sets of hearing procedures specified in 10 C.F.R. Part 2 (or other 
hearing procedures specified by the Commission in any particular instance) may 
be afforded to provide an independent adjudicatory determination regarding the 
merits of the application. I 

I 

I 

ATOMIC ENERGY ACT: ! ANTITRUST JURISDICTION 
I 

NUCLEAR REGULATORY, COMMISSION: ANTITRUST 
AUTHORITY; JURISDICTION 

The narrow supervisory antitrust jurisdiction accorded the Commission under 
AEA section lOSe, 42 U.S.C. § 213S(c), cannot be considered to circumscribe 
the Commission's more general authority, as reflected in AEA section 189a, 
42 U.S.C. § 2239(a), and 10 C.F.R. § 50.90, to amend a facility license at the 
request of the licensee. 

RULES OF PRACTICE: NOTICE OF PROPOSED ACTION OR 
OPPORTUNITY FOR HEARING; INTERVENTION PETITION(S) 
(TIMELINESS) i 

, 
A filing deadline specified in a notice of opportunity for hearing is not tolled 

or otherwise affected by language in a notice establishing a licensing board that 
simply declares that hearing requests and intervention petitions can be filed. See 
10 C.P.R. § 2.10S(d). . 

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD 
CAUSE FOR LATE FILING) 

I 

A party that fails to provide good cause for submitting its intervention request 
after the specified filing date imust make a compelling showing regarding the 
other four factors that govern: the admission of late-filed intervention petitions. 

I 
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See. e.g .• Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 
and 2), ALAB-704, 16 NRC 1725. 1730 (1982). 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS 
(BROADENING OF ISSUES OR DELAY) 

The fifth factor governing the admission of late-filed intervention petitions 
- the extent to which petitioner's participation in the proceeding will broaden 
the issues or delay the proceeding - is one "of immense importance to the 
overall balancing process." Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1), ALAB-743. 18 NRC 387, 402 (1983). 

ATOMIC ENERGY ACT: STANDING TO INTERVENE (INJURY 
IN FACT) 

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY 
IN FACT) 

An electric cooperative seeking to intervene in a proceeding regarding 
antitrust conditions in a facility operating license lacks "injury in fact" when 
it does not operate in licensee's geographic market or have any other significant 
relationship with licensee or its direct competitors. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE (ZONE 
OF INTEREST(S» 

RULES OF PRACTICE: STANDING TO INTERVENE (ZONE 
OF INTEREST(S» 

An "economic" interest in a facility generally is not sufficient to afford an 
intervenor standing in a Commission licensing proceeding regarding health and 
safety matters. See. e.g .• Public Service Co. of New Hampshire (Seabrook 
Station, Unit 2), CLI-84-6. 19 NRC 975, 978 (1984). In the context of an 
antitrust-related proceeding. however, such interests take center stage; indeed, 
they are matters that fall squarely within the "zone of interests" that the Congress 
sought to protect, as reflected in AEA section 105,42 U.S.C. § 2135. See Detroit 
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 
474-75 (1978). 
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ATOMIC ENERGY ACT:' STANDING TO INTERVENE (INJURY 
IN FACT) ! 

RULES OF PRACTICE: ' STANDING TO INTERVENE (INJURY 
IN FACT) : 

When the only injury a petitioner might suffer as a result of a proceeding is 
establishment of a bad precedent that might be relied upon in a future proceeding 
in which it could be involved, this is the sort of "generalized grievance" that 
is unduly remote and, therefore, insufficient to establish the "injury in fact" 
necessary to establish standing as of right See Metropolitan Edison Co. (Three 
Mile Island Nuclear Station; Unit I), CLI-83-2S, 18 NRC 327, 332-33 (1983); 
Transnuclear Inc., CLI-77-24, 6 NRC 525, 531 (1977). See also Consolidated 
Edison Co. of New York (Indian Point, Units 1, 2, and 3), ALAB-304, 3 NRC 
1, 5-6 (1976). i 

RULES OF PRACTICE: ! INTERVENTION (DISCRETIONARy) 

A primary consideration in determining whether to grant discretionary inter
vention is the extent to which the petitioner's participation may reasonably be 
expected to assist in developing a sound record. See Portland General Electric 
Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 
616 (1976). See also Fermi, ALAB-470, 7 NRC at 475 n.2; Tennessee Valley 
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418, 
1422 (1977). 

ATOMIC ENERGY ACT:' STANDING TO INTERVENE (INJURY 
IN FACT) 

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY 
IN FACT) 

Until a municipality decides whether it will institute an electrical distribution 
system, any injury it purports to suffer as a consequence of a proceeding to 
suspend the antitrust conditions governing the activities of its potential supplier 
is too abstract and hypothetical to establish the "injury in fact" necessary to 
afford it standing as of right 

RULES OF PRACTICE: !, INTERVENTION BY GOVERNMENTAL 
AGENCY 

, 

In an antitrust proceeding 'relating to a commercial power reactor construction 
permit or operating license application, under AEA section 105c(5), 42 U.S.C. 

, 
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§ 2135(c)(S), the authority of the Department of Justice (DO]) to participate is 
unquestionable. In a regular license amendment proceeding, however, DOJ par
ticipation hinges upon its compliance with the standards governing intervention 
in such proceedings. 

ADJUDICATORY HEARINGS: STATUS OF NRC STAFF 

ADJUDICATORY PROCEEDINGS: STATUS OF NRC STAFF 

LICENSING BOARD(S): CONSIDERATION OF NRC STAFF 
EVIDENCE 

The Staff views relative to the matters to be litigated before a licensing board 
are to be accorded the same status of those of any other party and its biases can 
be scrutinized accordingly. See, e.g., Indian Point, ALAB-304, 3 NRC at 6; 
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 
2 and 3), ALAB-268, 1 NRC 383, 399 (1975). 

BIAS OR PREJUDGMENT: STANDARDS 

DISQUALIFICATION: STANDARDS 

In performing a review of an agency decision allegedly subject to bias, 
including improper legislative influence, the independent assessment that an 
adjudicatory decisionmaker (such as a licensing board) renders regarding the 
merits of the parties' legal positions will rectify any earlier impropriety. See 
Gulf Oil Corp. v. FPC, 563 F.2d 588, 611-12 (3d Cir. 1977), cert. denied, 434 
U.S. 1062 (1978). 

BIAS OR PREJUDGMENT: STANDARDS 

DISQUALIFICATION: STANDARDS 

To support a finding of improper legislative interference with an agency's de
cisionmaking process, in the context of a judicial or quasi-judicial proceeding, 
the "appearance of bias or pressure" may be sufficient, while in other circum
stances a showing of actual influence may be necessary. D.C. Federation of 
Civic Ass'ns v. Volpe, 459 F.2d 1231, 1246-47 (D.C. Cir.), cert. denied, 405 
U.S. 1030 (1972). See also Town of Orangetown v. Ruckelshaus, 740 F.2d 185, 
188 (2d Cir. 1984). 
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I 
I 

ADJUDICATORY PROCEEDINGS: ROLE OF NRC STAFF 
I 

ADMINISTRATIVE PROCEDURE ACT: EX PARTE 
COMMUNICATIONS 

LICENSE AMENDMENT(S): ROLE OF NRC STAFF 
I 

RULES OF PRACTICE: : STAFF MEETINGS WITH PARTIES 

A Staff administrative review determination relative to a license amendment 
application is not an "adjudicatory" function because, among other things, 
restrictions prohibiting off-the-record, ex parte contacts, which are a hallmark 
of judicial decisionmaking, see Sierra Club v. Costle, 657 F.2d 298, 400 (D.C. 
Cir. 1981), are not applicable. As a matter of policy, Staff often conducts public 
meetings relating to its application review function, see 43 Fed. Reg. 28,058 
(1979), but there is no statutory or regulatory requirement that it do so. See 10 
C.P.R. § 2.102(a). See also id. § 2.4 (definition of "Commission adjudicatory 
employee''). 

RULES OF PRACTICE: : APPLICANT HEARING REQUESTS 
(PLEADING REQUIREMENTS) 

I • 

An applicant seeking a I hearing following a Staff denial of its request 
for licensing action is not subject to the pleading requirements applicable to 
intervening parties under 10 C.F.R. § 2.714(b). Applicants in such circumstances 
must identify the issues they wish to litigate, which must be within the scope 
of the hearing. 

I 

PREHEARING CONFERENCE ORDER 
(Ruling on Hearing/lntervention Petitions 
and Issues/Contentions; Setting Schedule 

for Summary Disposition Motions and Responses) 
I 

I 

I 
Now before us for disposition in this antitrust-related proceeding are two 

hearing petitions and four requests to intervene. We previously had designated 
these matters for consideration at a prehearing conference scheduled for Septem
ber 19, 199I.1 As preliminarily announced at that prehearing conference and as 
described more fully herein; based upon our determination that we have juris
diction to entertain these hearlng/intervention requests, we grant the two hearing 

1 Su Memorandum and Order (June 19, 1991) (unpublished); Notice of Rescheduled Prehcaring Ccnfcrmce 
(July 30, 1991) (unpublished). 
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petitions and three of the four intervention requests, one as a matter of discretion. 
We deny the other intervention request, which was late filed, as inadequate to 
merit intervening party status. In addition, we admit two of the issues put forth 
by one of the licensees who have requested this hearing, establish ground rules 
for discovery relative to those issues, and. with the agreement of all the parties, 
establish a schedule for the submission of a jointly formulated ''bedrock" legal 
issue, which the parties suggest will be controlling in this case, and for the filing 
of dispositive motions relative to that issue. 

I. BACKGROUND 

In a May 1, 1991 Federal Register notice,2 the NRC Staff declared that it 
had denied both the request of Ohio Edison Company (OE) for an amendment 
to the operating license for the Perry Nuclear Power Plant, Unit 1, and the joint 
application of Cleveland Electric Illuminating Company and the Toledo Edison' 
Company (CEI/IE) for amendments to the operating licenses for the Perry 
facility and the Davis-Besse Nuclear Power Station, Unit 1. In both instances, 
the amendments proffered by these facility owners (hereinafter referred to jointly 
as "applicants" or "licensees") sought the suspension of the antitrust conditions 
imposed upon them in a previous antitrust review proceeding before this agency.' 
The May 1 notice also stated that an opportunity for a hearing was being afforded 
with respect to the Staff's denial action. Under the terms of the notice, licensee 
hearing requests or petitions by interested persons to intervene in any hearing 
were required to be filed on or before May 31, 1991. 

In response to this notice oC opportunity Cor hearing, on May 31, OE and 
CEI/IE filed hearing requests.4 On that same date, the City of Cleveland, 
Ohio (Cleveland), filed an opposition to these hearing requests, contesting 
the licensees' right to a hearing regarding the denial of their applications.' 
Alternatively, Cleveland asks that if either of the licensee hearing requests is 
granted, it be admitted to the proceeding as an intervening party. Intervenor 
status also is sought by Alabama Electric Cooperative, Inc. (AEC), American 

156 Fed. Reg. 2O,OS7 (1991). 
3 S~. Tol~do Ecli.rott Co. (Davis·Besse Nuclear Power Station, Units 1,2, and 3), LBP-77-1. 5 NRC 133 (1977). 

D/J'd Q.1 "",difud, AlAB·560, 10 NRC 265 (1979). 
Two other CIHIwncrs of the Pcrty facility. Pennsylvania Power Company and Duquesne Light Company. have 

not joined in the requests of OE and CEI/fE for suspension of the antitrust conditions in the Pcrty license. 
4 See Request Cor a Hearing with Respect to the Denial of the Application to Amend the Pcrty Operating license 

to Suspend the Antitrust Conditions Insofar as They Apply to [OE) (May 31.1991); Request Cor a Hearing with 
Respect to the Denial oC the Application to Amend the Pcrty and navis-Besse Operating licenses to Suspend the 
Antitrust Conditions Insofar as They Apply to [CBI/I'E) (May 31. 1991). 

, S~. Opposition oC [Ccvcland) to a Hearing with Respect to the Denial of Applications to Suspend Anti-trust 
Licensc Conditions and Petition to Intervenc in the Event Hearing Is Requestccl and Is Granted (May 31. 1991) 
[hcrclnaCtcr CcvcIand Petition). 
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Municipal Power-Ohio, Inc. (AMP-Ohio), and the City of Brook Park, Ohio 
(Brook Park).6 The United States Department of Justice (DOJ), which earlier 
provided the Staff with comments regarding the licensees' amendment requests, 
also has filed a notice of intent to participate in this proceeding.' 

At a day-long September 19, 1991 prehearing conference held in Bethesda, 
Maryland, we entertained oral argument from the licensees, the various inter
vention petitioners, the NRC I Staff, and DOJ concerning the various pending 
requests and made preliminary determinations on a number of matters.' A fuller 
explication of our rulings is s~t forth below. 

I 

II. OE AND CEItrE HEARING PETITIONS 

Under the terms of the May 1991 notice of opportunity for hearing, OE 
and CEI/fE submitted timely hearing petitions. Further, by reason of their 
status as the applicants for license amendments seeking the suspension of 
certain provisions of their existing licenses, they appear to fall squarely within 
the directive of section 189a(1) of the Atomic Energy Act of 1954 (ABA), 
as amended, that "[i]n any proceeding under [the ABA], for the granting, 
suspending, revoking, or amending of any license • • . the Commission shall 
grant a hearing upon the request of any person whose interest may be affected by 
the proceeding, and shall admit any such person as a party to such proceeding.''' 
Intervenor Cleveland (with morru support from AMP-Ohio) nonetheless auempts 
to forestall any further agency proceedings regarding the licensees' amendment 
requests. In its initial filing and a July 10 supplement thereto, Cleveland asserts 
that applicants' hearing petitions should be denied on several different grounds.lo 

According to Cleveland, applicants are not entitled to a hearing because (1) 
they are not "persons whose interest may be affected" by this proceeding; (2) 
the subject matter of this proceeding - applicants' requests to suspend the 
antitrust provisions in the Perry and Davis-Besse operating licenses - does 
not fall into one of the categories of licensing actions enumerated in section 
189a(l) as subject to a hearing; (3) applicants already have had their hearing; 
and (4) the Commission lacks authority to grant the relief requested. In their 

I 

I 
I 

6 Su Petition of [AEe] for Leave 10 In~e ~y 30, 1991) [hcreinll'ter AEC Petition]; Petition of [AMP· 
Ohio] for Leave 10 Intervene (July 3,1991) [hereinafter AMP-Ohio Petition]; Petition of [Brook Pule] for Leave 
10 Intervene (Aug. 8, 1991). , 

7Notice of Intent 10 Participate (July 22, 1991). 
8 Su Tr. 1.236 (transcript of pJehcarlng Conference). 
942 U.S.c. § 2239(1)(1) (emphasis supplied). 

1DIn its July supplement, Qcve1and presents these Irguments as a series of Ucmtmtions" to be litiglted. ~. 
10 C.F.R. §2.714(b)(1) Supplement to Conditional Petition 10 Intervene of [Qcvc1and] Submitted in Connection 
with July 25, 1991 Prchcarlng Conference (July 10, 1991) at 13·16 [hereinafter Qcveland Supplement]. S •• al.ro 
Supplement by [AMP·Ohio] to Petition for Leave 10 Intervene (July 10, 1991) at 1·2. 

I 
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reply to Cleveland's opposition, licensees maintain that each of these assertions 
is mistaken.lI In its written response to the licensees' hearing petitions, the Staff 
makes no specific mention of Cleveland's arguments, other than to state that it 
does not oppose the grant of licensees' hearing requests}2 During the prehearing 
conference, however, in response to Cleveland's oral presentation seeking 
the denial of applicants' hearing requests, the Staff detailed its disagreement 
with Cleveland's positions regarding this Board's jurisdiction to conduct this 
proceeding.13 

Dismissal of Cleveland's first three assertions requires little detailed discus
sion. To accept its first argument, we would have to put aside the various pro
visions of the agency's regulations establishing that, as a longstanding matter 
of statutory construction, the Commission considers an applicant/licensee to be 
an "interested person" within the meaning of section 189a in instances in which 
its request for licensing action is denied.14 Even if we were to do so, however, 
it is apparent that an applicanl/licensee is a ''person'' within the meaning of the 
AEA, IS and that in a proceeding involving a determination about the continuing 
validity of the terms and conditions of its own permit, an applicanl/licensee 
certainly has an "interest" that "may be affected" within the meaning of sec
tion 189a.16 Licensees thus have no difficulty fulfilling these statutory hearing 
prerequisites. 

By the same token, we are unwilling to accept Cleveland's crabbed interpre
tation of section 189a as it relates to the category of licenSing action sought by 
the applicants in this instance. It is not altogether clear that licensees' request to 
"suspend" (as opposed to "delete") the existing Perry and Davis-Besse operating 
license antitrust conditions constitutes in form what is generally considered an 

II Answer of (OE) to Opposition of (Clcveland) to a Hearing with Respect to the Denial of Applications to 
Suspend Antitrust License Conditions and Petition to Intervene in the Event Hearing Is Requested and Granted 
(lune 17, 1991) at 2-6 (hercinal\cr OE Answer to Cleveland Opposition]; Answer of (CEI/TE) to Opposition of 
(Cleveland) to a I rearing with Respect to the Denial of Applications to Suspend Antitrust License Conditions and 
Pc:lition to Intervene in the Event Hearing Is Requested and Granted (June 17. 1991) at 3-9 (hereinafter CEI/fE 
Answer to Cleveland Opposition]. 

12 Su NRC Staff', Response to Petitions for Leave to Intervene Flied by (Cleveland) and (AEC) (lune 20.1991) 
at 11·12 (hercinal\cr StaIfResponse to C1cve1and and AEC Petitions]. 
13 Su Tr. 175-82. 
14 Su 10 C.F.R. § 2.103 (b) (notice of denial or proposed denial for matcrWs licensing application ,hall inform 

applicant of right to a hearing); iii. § 2.105(d) (notice of proposed action shall specify that applicant may file a 
hearing request); it!. § 2.1 08(b) (in event application is denied by Staff for failure to supply information. notice of 
denial must provide that applicant may demand a hearing); iii. § 2.12OS (materials or operator licensing applicant 
issued denial or proposed denial may liIe request for informal hearing). 
IS Su 42 U.S.c. § 2014(s). 
16 Although Clcveland asserts that the decision of the United States Court of Appeals for the District of Columbia 

CimJit in UnWll o!Collumld Scillllisrs Y. NRC,735 F.2d 1437, 144648 (D.c. Cit. 1984). CITt. tkllild, 469 U.S. 
1132 (1985), supports its reading of AEA acc:tion 189a as not applicable to an applicantl1icenscc, 'Ie C1cve1and 
Pc:lition .t 24; Cleveland Supplement .t 9 n.·, for the rcasms given in the OE and CEI/fE oppositions we lind 
th.t case inapposite. Su OE Answer to Clcveland Opposition It 2-3; CEI/I"E Answer to Clcveland Opposition at 
3-5. 
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"amendment"17 Nonetheless, we have no doubt that the substantive thrust of 
their request for relief - that this agency nuIlify those conditions as applied 
to them - is, by any reasonable interpretation of the term, a request for an 
"amendment" of their existing authorization under the Perry and Davis-Besse 
operating licenses.1B 

Regarding Cleveland's third argument, it is apparent that the Staff's initial 
administrative review and determination relative to licensees' amendment re
quests cannot be equated to or considered a substitute for the hearing to which 
these applicants would otherwise be entitled under AEA section 189a. It is 
standard practice for the Staff, acting pursuant to Commission delegation, to 
undertake a technical and legal assessment of a license amendment application 
and make a determination concerning the propriety of the request." In the ab
sence of a hearing request, the Staff's administrative determination regarding 
the application generally will be dispositive. If, however, a hearing request is 
filed, then one of the sets of hearing procedures specified in 10 C.F.R. Part 2 
(or other hearing procedures specified by the Commission in any particular in
stance) must be afforded to provide an independent adjudicatory determination 
regarding the merits of the application. In this instance, the formal hearing 
procedures specified in Part 2, Subpart G, are being utilized to afford licensees 
any "hearing" to which they may be entitled under section 189a.2O 

Cleveland's fourth argument regarding the agency's juriSdiction to entertain 
licensees' application is somewhat more problematic. Cleveland contends that 
Commission and Appeal Board decisions interpreting AEA section 105,21 the 
provision of the Act concerning the scope of the Commission's authority to 
review antitrust matters, establIsh that regardless of who initiates the request, the 

! 
I 

17 s~~ Wra note 41. , 
18 According to Ocveland. any action to discontinue !he antilNst conditions in !he Pcuy and navis-Besse licenses 

will nlll "amend" !hose au!horizations because, by definition. auch an "amendment" can only be a revision lhat 
will "improve" or "change for !he bcttct" or "involve no change in substance or essence." Ocvcland Petition 
at S (citing B/ad'8 Law Dictionary 106 (=-. 4Ih ed. 1968». Ocvdand asserts !hat !he Iicensccs' rcquesta here 
connlll be "amendments" because !hey would only Inwe to !he detriment of itself and o!her Ioca1 utilities and 
will involve an obvious change in !he substance of the licenses. This argument, of came, Ignores !he fact 
!hlllicensees consider !heir zequests to be beneficial because !hey will correct what app1ic:ants Ulcrt are Iic:ense 
defects. Moreover, despite Ocveland', claim to !he contrary, we lind nolbing in !he ddinition of "amend" or 
"amendment" lhat precludes such actions from effectuating substantive change. S~. BIad'8 Law Dic,;onary 80, 
81 (6Ih ed. 1990) ("[t]o change, com:ct, rcvise," or "[t]o alter by modification, deletion, or addition"). 

19 SII, I.g., 10 C.F.R. U 210I(a)(I), 2102(a); NRC Manual, c:h. 0123-032 (Direaor of Nuclear Reactor 
Regulation delegated au!hority to issue, renew, and amend reactor operating licenses except where dec:ision resta 
wi!h an administrative law judge, a licensing board, or !he Commission after a hearing pumlanl to 10 C.F.R. Part 
2~ I 

°Ocvcland maintains lhat !he District of Columbia Circuit', decision In CitizllU lor Alu,a" COUllty, IN:. Y. 

FPC, 414 F.2d 1125, 1129 (D.c. Cir. 1969), establishes !hat !he Staff', assessment of licensees' applications is 
sufficient to afford !hem any hearing rights !hey might have under section 189a. Su Ocvcland Petition at 7-8. At 
best, Ibis ClSe suggest.! that such an assessment by !he Commission, in contrast to !he Canmission', iliff, might 
be adequate to sawfy applicants' hearing rights. Su auo K"r-McG~1 Corp. (West O!icago Rue Euths Facllity), 
CU·82-2, IS NRC 232 (1982), off'd sub 110M. City olWul ClUcago Y. NRC, 701 F.ld 632 (7!h Cir. 1983). 
2142 U.S.c. §213S. 
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Commission has no authority to modify any antitrust condition subsequent to the 
issuance of an operating license.22 After reviewing these cases, however, we are 
convinced that notwithstanding the limitations they recognized exist regarding 
the Commission's antitrust jurisdiction, in accord with the legislative policy 
underlying section 105, the Commission (and this Board) has the authority to 
consider the OE and CEI/fE amendment applications. 

Section 105 states initially that nothing in the AEA is to "relieve any person 
from the operation of" several specified antitrust laws, including the Sherman, 
Clayton, and Federal Trade Commission Acts.23 This section's subsequent 
provisions nonetheless make it apparent that the Commission itself does not have 
unlimited authority to consider and act to counter anti competitive situations that 
may arise from activities otherwise subject to its regulatory supervision. For 
instance, section 105b requires that the Commission "report promptly to the 
Attorney General any information it may have with respect to any utilization 
of special nuclear material or atomic energy which appears to violate or tend 
toward the violation" of the antitrust laws listed in section 105a. or to restrict 
free competition in private enterprise.24 The agency, however, is given no 
enforcement or hearing initiation responsibilities with respect to this information. 
Indeed, only if "a court of competent jurisdiction" has found a violation of the 
antitrust laws in the conduct of an AEA-licensed activity is the Commission 
authorized to "suspend, revoke or take such other action as it may deem 
necessary with respect to any license" to rectify the matter.2.S 

The one specific expansion of this otherwise limited authority is found in 
section 105c. That provision declares that upon receipt of an application for 
a license to construct or operate a commercial power reactor, the Commission 
must seek the advice of the Attorney General of the United States concerning 
the antitrust implications that may arise from the facility application under 
consideration.l6 Based on this advice, and any evidence adduced at any hearing 
that it may convene regarding the subject matter of this advice, the Commission 
is to make a finding "whether the activities under the license would create or 
maintain a situation inconsistent with the antitrust laws" specified in section 
105a.l7 On the basis of these findings, the Commission has the authority to refuse 
to issue a license or to impose appropriate conditions.la Yet, even this review 

22In making this argument, Ocvcland uinco1pontes by memlcc" more than 2S pages of. filing made earlier 
before the Staff. In the future, we expect the parties to make their argumenta in full cIi=tly in their papers 
filed with this Board; .ny .uempt to inco1ponle by memlcc IUbstantisl poniau of • previous filing will be 
disregarded. 
13 42 U.S.c. § 213S(.). 
24/d. § 213S(b). 
2.S Id. § 213S(.). 
l61d. §213S(c)(I). 
nld. § 213S(c)(S). 
laId. § 213S(c)(6). 
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authority is circumscribed in' that section 105 specifies that any review can take 
place in connection with an operating license application only upon a showing 
that "significant changes in the licensee's activities or proposed activities have 
occurred subsequent to the previous [construction permit] review."29 

In the 1977 South Texas decision referenced by Cleveland,30 the Commission 
was called upon to interpret section 105 to determine, in the absence of any 
adverse findings during the' construction permit antitrust review, under what 
circumstances the co-holder of a construction permit could obtain an antitrust 
review of its co-permittee'sactivities occurring subsequent to issuance of the 
permit All parties before the Commission were in agreement that the question of 
whether "significant changes" had occurred should be promptly addressed. This 
could not be done in the context of the operating license proceeding, however, 
because the final safety analysis report (FSAR), which the regulations mandated 
must accompany the operating license application, would not be completed for 
some time. The co-permittees seeking the antitrust review, the Staff, and DO] 
argued that, notwithstanding' the lack of any operating license proceeding, the 
Commission could convene a hearing to consider whether an additional antitrust 
review was warranted under the authority of AEA section 186,31 a provision 
that gives the Commission authority to revoke a license for any reason that 
would have warranted a refusal to grant a license on an original application. 
In addition, DOJ asserted that such authority could be found in AEA section 
161c,32 which empowers the Commission to hold any meetings or hearings it 
deems necessary to assist it in the exercise of its AEA responsibilities. 

Based upon an extensive review of the history of the 1970 legislative action 
that resulted in the adoption of section 10Sc in its present form, the Commission 
concluded that: I 

! 

Congress had no intention of giving this Commission authority which could put utilities under 
a continuing risk of antitrust review. Had Congress agreed with the proposition that this 
Commission should have broad antitrust policing powers independent of licensing, the statute 
that emerged from these discussions would have looked quite differenL ••• Consequently, 
we find that the Commission's antitrust authority is defined not by the broad powers contained 
in [sections 186 and 161], but by the more limited scheme set forth in Section 105.33 

As a result, the Commission found it could convene the hearing desired by 
the parties only. as the other co-permittee suggested, by waiving the requirement 

I 

I 
! 

29 fd. § 213S(e)(2). Section lOSe hIS oilier provisions relating to reactors that a~dy had construction permilS 
at Ihe time \his antitrust review provision became effective in 1970. S,' id. § 213S(c)(3), (8). 
30 Houstoll Ugltlillg 4. PO>WT Co. (Soulh Texu Project, UnilS 1 and 2). CU-17-13. S NRC 1303 (1977). 
31 42 U.s.c. § 2236. 
32fd. § 2201(c). 

33South TUM, CU-17-13, S NRC at 1317 (footnote anitted). 
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that the FSAR accompany the operating license application, thereby allowing 
the application to be filed and the operating license proceeding to begin.34 

While noting in its South Texas decision the existence of its "continuing police 
power over conditions properly placed on licenses, after [section] 105(c) antitrust 
review," the Commission found that "once an initial, full antitrust review has 
been performed, only 'significant changes' warrant reopening.'t3.5 Some 2 months 
later, however, in St. Lucie,36 the other decision relied upon by Cleveland, 
the Appeal Board had occasion to consider whether there might be broader 
aspects to the Commission's antitrust jurisdiction. The Appeal Board there 
concluded that the rationale underlying the Commission's South Texas decision 
was dispositive of an intervenor challenge to the Licensing Board's refusal to 
convene an antitrust review for several reactor facilities that previously had been 
awarded operating licenses. According to the Appeal Board, the Commission's 
South Texas ruling made it clear that "[e]xcept perhaps as necessary to enforce 
the terms of a license or to revoke one fraudulently obtained, or in circumstances 
where a plant is sold or so significantly modified as to require a new license," 
the agency's "supervisory antitrust jurisdiction over a nuclear reactor licensee 
does not extend over the full 40-year term of the operating license but ends at its 
inception.''37 In addition, in response to the Commission's simultaneous referral 
to both the Appeal Board and the Director of Nuclear Reactor Regulation of 
a separate intervenor motion to obtain a declaratory judgment regarding the 
appropriate procedures for having its antitrust concerns resolved, the Appeal 
Board declared that in light of the Commission's South Texas ruling, the Director 
likewise lacked jurisdiction to initiate a post-operating license antitrust review.38 

Cleveland contends that these two decisions establish that once an operating 
license issues, the Commission lacks jurisdiction to take any further action 
concerning the antitrust aspects of facility operation, including suspending or 
removing a previously imposed antitrust condition. We agree that nothing in the 
language of section 105 explicitly directs the Commission to exercise antitrust 
review authority to undertake such an action. Nonetheless, unlike the situations 
confronting the Commission and the Appeal Board in their respective South 
Texas and St. Lucie decisions, we conclude that the narrow supervisory antitrust 
jurisdiction accorded the Commission under section 105c cannot be considered 
to circumscribe the Commission's more general authority, as reflected in AEA 
section 189a and 10 C.F.R. § 50.90, to amend a facility license at the request of 
the licensee. 

34 Su id. at 1319. 
351d. at 1317. 
36Florida P~r cwlU,III Co. (SL Lucie Nuclear Power Plant, Unit 1). ALAB428. 6 NRC 221 (1977). 
37 /d. at 226 & n.12. 
38 Su id. at xn. 
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As is evident from the extended discussion and analysis of the legislative 
history of section lOS in the Commission's South Texas decision,39 in structuring 
that provision a paramount congressional concern was that those utilities seeking 
permission to construct and operate nuclear power facilities not be faced with 
the continuing uncertainty o'f having to undergo antitrust review. Rather, in 
all but the most· unusual circumstances, affirmative antitrust review is to take 
place once, at the construction permit stage, with additional scrutiny possible 
thereafter only as part of the operating license proceeding when it can be 
established that subsequent to issuance of the construction permit there was a 
"significant change" in the permittee's activities. In addition, as the Commission 
acknowledged in South Texas, tl!is limitation on the scope of the Commission's 
antitrust authority to a prelicensing review mirrors a congressional recognition 
of the agency's unique capacity to identify and correct incipient anticompetitive 
influences that may flow from a utility's access to nuclear power, an electrical 
energy source that can be utilized only pursuant to an NRC license. According 
to the Commission, this Singular Commission presence is not attendant in the 
postlicensing context, in which the DOJ Antitrust Division, the Federal Trade 
Commission, and the courts provide antitrust enforcement forums that are as (if 
not more) suitable.40 

In considering applicants~ requests for licensing action, however, it is ap
parent that neither of these limiting considerations is applicable. Commission 
consideration of licensees' request to nuIlify the previously imposed antitrust 
conditions does not invoke the same potential uncertainty that likely would be 
present if the Commission exercised continuing supervisory antitrust jurisdic
tion over each facility licensee. Indeed, as the architects of this amendment' 
proceeding, licensees necessarily accept any uncertainty arising from its pros
ecution. At the same time, as when it exercises prelicensing antitrust review, 
the Commission's role here is unique. R>lIowing extensive consideration of the 
circumstances surrounding the construction and operation of the Davis-Besse 
and Perry facilities, it was the Commission's judgment that the situation war
ranted the imposition of the antitrust conditions in question. By the same token, 
this agency is in the best position to make a judgment about whether the re
quirements it dictated now should be suspended or otherwise altered. Indeed, it 
seemingly is the only entity in a position to grant applicants the relief they seek. 

We thus perceive no basis for advancing the reach of the Commission's South 
Texas decision or the Appeal Board's St. Lucie decision to this circumstance 
involving licensee-initiated requests for amendments to their existing license 

39 S" CU-77-13. 5 NRC at 1312-16. 
40 See id. at 1316-17. The Commission', interpretation of congressional intent in this %egan! ,eemingly is 

unchanged, IS is evidenced by the recently proposed Nle that would not JCqUUe any antitnlSt JeView in c:onnec:tion 
with reactor operating license renewals. See 55 Fed. Reg. 29,043, 29,055 (1990). 
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conditions.41 Accordingly, we reject this Cleveland attack upon our jurisdiction 
to conduct this proceeding.42 In addition, recognizing their status as "person[s] 
whose interest may be affected" by this proceeding, we grant licensees' requests 
to be admitted as parties.43 

III. CITY OF CLEVELAND PETITION TO INTERVENE 

As was indicated previously, in response to the May 1991 notice of oppor
tunity for hearing, Cleveland requested that if we grant the licensees' hearing 
petitions, we also permit it to participate in this proceeding as an intervening 
party.44 In its petition, Cleveland states that it is a municipal corporation that 
owns and operates Cleveland Public Power (CPP), an electric distribution system 
that serves portions of the Cleveland metropolitan area and is in direct competi-

41 Our conclusion In thi. regard Is consistent with that reached by the Appeal Board. albeit In a deciJion 
rend=cl prior 10 Ihe Commission', Solllls TaM dClCrmination. In 1I0uston Ug1Wlg IlIIIl POtIMr Co. (Soulh 
Tell. Project, Units I and 2). ALAB·38 I, 5 NRC 582, 593 n.15 (1977),lhe Board suggested Ihat an amerulntent 
request In accordance wilh 10 C.F.R. 150.90 afforded an appropriate avenue for a licensee 10 scclt relief from 
an antitnlst e:ondition it found untenable. Although In its Intervention petition supplement Oevdand queations 
Ihe Ipplic:ability of the license Imendment procedures In 10 C.F.R. Part 2, Subpart A, 10 Ihe licensees' nlCjuests, 
6 .. Ceveland Supplement at 6-8, it Is apparent that its arguments are bued upon its mlsapplic:ation of Ihoac 
provisions, Plrtic:u1.r1y .ec:tions 2.IOl(e) Ind 2.102(d). Although Ihese provisions gOYCm !he Initial antitnlst 
review proceeding at the c:onstnJc:tion pmnit/operating lic:ense stage pursuant 10 aec:tion lOSe, they have no direct 
applic:ation 10 Ihe amendment nlCjuests before us punuanl 10 lec:tion 189. and 10 C.F.R. 150.90. 

or c:oune, our analysis here auumcslhlt by fuhioning Iheir applic:ations u nlCjuests for a1ic:ense -amendment," 
applicants properly c:an invoice (and obtain a lec:tion 189a adjudic:atory hearing relating 10 !he Staff'l denial of) 
what nonnally is c:onsidered IS Ihe disc:retionlry enforc:ement remedy of "suspension." In ita post-Solllls TaM 
decision imposing Ihe antilnlSt conditions now at issue, !he Appeal Board IUggested Ihlt a licensee seeking Idle! 
from an Intitnlst c:ondition in its license should file I petition wilh the NRC Staff pwsuant 10 10 C.F.R. 12.206 
requesting that Ihe Staff institute an enforcement·type "show cause" hearing. ~,Davu.BusI, ALAB·560, 10 
NRC at 294-95. Licensees did not talce Ihis approach; IS a pnc:tic:al mauer, however, the result appears 10 be 
Ihe ume.. Their requClll have resulted in a Staff·initiated Idjudic:a1Ot)' proc:ecding being convened in which lhese 
licensees will be Ifforded an opportunity 10 argue Ihe merits of Ihelr petitions for Ippropriate licensing Ic:tion. 
42The other possible basis for our jurisdic:tion over !his proceeding arises fran !he Commisaion'l Solllls TaM 

intetpretstion Ihat it hal "c:ontinuing poIic:c power aver conditions properly placed on lic:enael, after (Iection] 
lOS(e:) antitnlst review." CU·71·13, 5 NRC It 1317. Our c:onc:ern on Ihis Ic:ore, which we Ipparently share 
with Ihe Staff, s" Tr. 171, is Ihat Ihe Commission'. recognition of its -POlicing" power WII in the c:onteat of its 
luihority 10 ,",orCl existing conditions, a circumstsnc:c Ihat may not enc:omplSS Ihcse lic:ensecs' requClll to be 
relieved of previously imposed e:onditions. S~. tU.ro CiUu 01 S/alUllilll v. AEC,441 F.2d 962, 974 (D.c. Or. 
1969) (en bane:) (AEA gives Commission continuing -polic:c" power aver lic:ensecs' Ic:tivities and Ihat provides it 
with !he ability 10 talce remedial ac:tion if I lic:ense is being used 10 restnlin tnde). Nonclhdell, in relying upon 
AEA sec:tion 189a and 10 C.F.R. 150.90 lS the basis for our jurisdic:tion here, we leave open Ihe question of !he 
eatent 10 whie:h AEA sec:tion 105 provides I basil for Canmission antitrust review subsequent 10 isausnc:c of a 
fac:ility operating lic:ensc. 
43 In both its initial opposition 10 Ihe OB and CEIIfB hearing nlCjucsts and its July supplement, Ceveland a1ao 

rcferenc:cs its earlier argument 10 Ihe Staff lhat Ihe issue prec:lusion doc:trines of res judic:ata and c:ollateral estoppel 
IS well lS Ihe tenets of law of Ihe ClSe and laches bar consideration of !he licensees' hearing requClll. S" 
Ceveland Petition at S; Cleveland Supplement It 15·16. These nonjurisdic:tional c:onccms are most Ippropriately 
presented IS grounds supporting summary disposition in Ceveland'i faYOl'. In presenting such arguments, however, 
Ceveland should rec:ognizc that, notwithstanding I limilu docket dcsignation,thi. proceeding is ICplnlte and apart 
from Ihe earlier Commission antitnlst proc:ecdings regarding Dlvis·Besse and P=y lhat resulted in Ihe license 
conditions now It issue. 
44 SII Cleveland Petition It 8·9. 
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tion with applicant CEI for the sale of electricity to residential, commercial, and 
industrial customers in that area. According to Cleveland, by mandating that 
it have access to CEl's transmission facilities, the existing antitrust conditions 
give Cleveland access to power from sources other than CEI. This, in turn, has 
resulted in substantial cost savings that have enabled CPP to survive and con
tinue as a viable competitor to CEI. Cleveland declares that this establishes that 
it is a direct beneficiary of the antitrust conditions at issue in this proceeding 
and, as a consequence, that its interests will be directly and adversely affected 
if, as the applicants request, those conditions are suspended. 

Applicants and the Staff have expressed no quarrel with Cleveland's analysis 
of its standing to participate in this proceeding.45 We find no reason to disagree 
either. Accordingly, Cleveland's intervention request is granted. 

, 

IV. AMP-OHIO PETITION TO INTERVENE 

Also requesting intervening party status in this proceeding is AMP-Ohio. 
In its July 3 petition,46 AMP-Ohio declares that it is a nonprofit corporation 
operated on a cooperative basis for the purposes, among others, of generating, 
purchasing, acquiring, transmitting, and selling electric power and resources to, 
and promoting the interests of, the seventy-five (out of a total of eighty-four) 
Ohio municipal electric utilities that are AMP-Ohio members. According to 
AMP-Ohio, in carrying out these purposes it has direct business dealings with 
all three licensees. AMP-Ohio also states that all of the municipal electric 
systems within the transmission service areas of OE and CEI/IE are AMP-Ohio 
members and thus are direct beneficiaries of the Perry and Davis-Besse license 
conditions whose continuing Validity is at issue here.47 AMP-Ohio asserts that 
its direct business dealings with the three licensees as well as its status as a 
representative of its members establish its standing to intervene in accordance 
with section 2.714(d)(l). ! 

If made in a timely submission, AMP-Ohio's uncontroverted showing regard
ing its interest in this proceeding clearly would fulfill the requirements necessary 
to establish its standing to participate as a party. As both the licensees and the 
Staff assert in their responses to its intervention request, 48 AMP-Ohio's petition 

I 

I 
I 

45 S" OE Answer to Cleveland Opposition 'at 2; CEure Answer to Cleveland Opposition at 2 n.3; Staff Response 
to Cleveland and AEC P<:titions at 11-12-
46 See AMP-Ohio Petition at 2-4. 
47 AMP-Ohio also no~ that it wu an intervenor in the licensing proceeding that resulted in the license c:onditions 

now under challenge, although it withdrew prior to that proceeding" c:onclusion. ~. id. at 2 n.l. 
48 See Answer of [OE) to Petition of [AMP·Ohio) for Leave to Intervene (luly 18, 1991) at 1-2 [hereinafter OE 

Answer to AMP.Qhio Petition); Answer of [CEUfE) to Petition of [AMP-Ohio) for Leave to Intervene (luly 18, 
1991) at 1-2 [hereinafter CEure Answer to AMP.Qhio Petition); NRC Staff', Response to Petition for Leave to 
Intervene rued by [AMP-Ohio) (July 23, 1~1) at ~8 [hereinafter Staff Response to AMP.Qhio Petition). 
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was not timely filed. Although the notice of opportunity for hearing published 
on May 1 specified that any hearing or intervention requests had to be filed on 
or before May 31,49 AMP-Ohio's petition was not submitted until July 3, some 
33 days late. 

Faced with the plain language of the May 1 notice, AMP-Ohio proffers 
the argument that the June 20, 1991 notice establishing this Licensing Board 
somehow tolled the May 31 filing date specified in the notice of opportunity for 
hearing. This assertion is singularly unpersuasive. The June 20 notice, which 
simply repeated the wording of the May 1 notice without providing for any 
other filing date, clearly had no effect upon the May 31 deadline specified in the 
notice of opportunity for hearing.5O As a consequence, AMP-Ohio's intervention 
petition was filed out of time. 

Anticipating this result, in its petition AMP-Ohio addresses, albeit briefly, 
each of the factors in section 2.714(a)(I) that govern the admission of late-filed 
intervention requests and declares that the balancing of these factors supports 
its admission.'1 Neither the licensees nor the stafr contests this assertion.'2 

Undertaking our own analysis of these factors, as section 2.714(a) mandates, 
it is apparent that the first factor - good cause for the failure to file on time 
- does not weigh in AMP-Ohio's favor. The only excuse AMP-Ohio offers 
for its dereliction in complying with the May 31 filing deadline (other than its 
already-rejected argument that this was not the deadline) is that because it was 
not served with the OE or CEI{fE hearing requests and thus was unaware that 
a hearing had been requested, it seemed "pointless" to intervene. This ignores 
the fact, which clearly was evident to Cleveland and AEC as reflected in their 
timely requests, that any intervention petition supporting the Staff's denial of the 
requested amendments would not become operative in the absence of a hearing 
request opposing the Staff's action. We cannot consider this excuse good cause 
for missing the filing date so plainly specified in the notice of opportunity for 
hearing. 

Having failed to provide good cause for its late filing, AMP-Ohio must make 
a compelling showing regarding the other four factors.$] In this regard, it is 
apparent that factor two - the availability of other means to protect petitioner's 
interest - supports AMP-Ohio's participation in this proceeding. As previously 

49 Su lupra p. 236. 
'OSe. 10 c.F.R. §2.1OS(d) (request for hearing or intervention shall be filed within thnc specified in F.tkral 

R.guur notice of proposed licensing action or 1Uc:h luur time as the Commission may specify). 
'I Su AMP·Ohio Petition at 4 n.2. 
'2 Su OE Answer to AMP·Ohio Petition at 1; CEurE Answer to AMP·Ohio Petition at 1; Staff Response to 

AMP·Ohio Petition at 8-10. 
'3 Suo •. g •• Mississippi Power & Ughl Co. (Gnnd Gulf Nuclear Station, Units I and 2). ALAB-704. 16 NRC 

1725. 1730 (1982). 
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described,'" the distinctive nature of the Commission's authority to consider and 
address the validity of the antitrust conditions it imposed leads us to agree with 
AMP-Ohio that no other forum or means now available can provide equivalent 
protection for its interest in seeing that the existing license conditions are 
maintained. 

The third late-filed factor - the extent to which petitioner's participation 
will assist in developing a sound record - also strongly supports the grant of 
AMP-Ohio's petition. AMP~Ohio represents that it already is well acquainted 
with the OE and CEI{I'E applications, having filed extensive comments with 
the Staff in opposition to their license amendment requests. No doubt, it can 
reasonably be expected to continue providing such input. 

By the same token, its sunus as an entity that both does business directly 
with the three licensees and :that represents numerous Ohio municipal electric 
companies establishes that its admission should be permitted under the fourth 
factor - the extent to which a petitioner's interests will be represented by 
existing parties. Cleveland, which is one of AMP-Ohio's members, has been 
granted intervenor status in this proceeding.55 Nonetheless, because AMP-Ohio 
is engaged in business dealings with licensees on behalf of numerous Ohio 
municipal electric utilities, the interests it represents are more diverse than those 
of Cleveland, so as to merit separate representation. 

Finally, the fifth factor - the extent to which petitioner's participation will 
broaden the issues or delay the proceeding - supports AMP-Ohio's admission 
as well. Because this proceeding is just beginning, we cannot foresee that AMP
Ohio's participation will be the cause of any delay. Nor can we conclude that 
its participation will broaden the issues being heard to any significant degree. 
AMP-Ohio, like Cleveland, states that its principal reason for intervention is to 
contest the legal and factual arguments made by licensees in favor of suspension 
of the existing license conditions. In these circumstances, this factor, which has 
previously bCen denominated as "of immense importance in the overall balancing 
process, "56 poses no barrier to the late admission of AMP-Ohio. 

While AMP-Ohio thus has not shown good cause for its failure to file its 
intervention petition within the time specified in the May I, 1991 notice of 
opportunity for hearing, after considering its presentation relative to the other 
four factors governing late-filed petitions we are convinced that compelling 
support exists for permitting its late intervention. Accordingly, AMP-Ohio's 
request to intervene in this proceeding is granted. 

'" s •• ,upTa p. 243. 
55 St. 'upTa pp. 244-45. I 
561.0111 Island Ughlillg Co. (Shoreham Nuclear Power Slllian. Unit 1). ALAB·743. 18 NRC 387. 402 (1983). 
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V. AEC INTERVENTION PETITION 

The AEC intervention petition presents a different concern from that posited 
by the AMP-Ohio request While its May 30 petition clearly is timely filed, 
significant questions exist concerning AEC's standing to participate as a party 
intervenor in this proceeding. Both applicants and the Staff oppose the grant of 
AEC's petition for lack of standing.S7 

Referencing the prior antitrust review litigation before this agency and the 
United States Court of Appeals for the Eleventh Circuit concerning the licensing 
of Alabama Power Company's (APC) Parley faci1ity,~ AEC asserts that it 
is the explicit beneficiary of the antitrust license conditions imposed by the 
Commission there that are "very similar and identical in remedial purpose to 
those conditions which are the subject of this proceeding. "39 These conditions, 
AEC declares, are significant in maintaining its viability in its particular regional 
electric power market Arguing that the Staff's evaluation in support of its 
denial of the OE and CEI{fE amendment requests (and OOJ's recommendation 
to take that action) rested in significant part on the Appeal Board and Eleventh 
Circuit decisions in the Farley proceeding, AEC professes its fear that success 
by the applicants in this proceeding could serve as a precedent for vitiating the 
conditions in the Farley license. This, AEC declares, establishes that it has a 
direct and substantial interest in the outcome of this proceeding. 

AEC also maintains, in reply to the filings of applicants and the Staff opposing 
it intervention request, that neither the Staff nor DOJ can adequately represent 
its interests. This is so, AEC asserts, because each has an obligation to serve 
the interest of the public that may not coincide with protecting AEC's interests, 
Further, according to AEC, Cleveland cannot be counted on to protect AEC's 
interests because it is uncertain whether Cleveland can or will do so given the 
unfair burdens this would impose. Finally, AEC states that its participation will 
not encumber or delay this proceeding because it does not plan to offer any 
evidence or cross-examine any witnesses on matters relating to the economics 
of the Perry and Davis-Besse nuclear plants, but merely will present its views on 
the proper legal principles to be applied to whatever facts regarding economics 
are put forth by the other parties. 

AEC is most articulate in making its plea for intervention; nonetheless, 
it fails to fulfill the requirements necessary to establish it has standing to 

S7 See Answer or [OE) to Petition of [AEC) for leave to Intervene (June 14, 1991) It 3-6 [hereinafter OE 
Answer to AEC Petition); Answer of [CE1/I'E) to Petition of [AEC] for leave to Intervene (JIDlC 14, 1991) at 2-6 
(hereinafter CEI/fE Answer to AEC Petition); Staff Response to Oevc1and and AEC Petitions It 12-14. 
~8 Alabama Power Co. (Joseph M. Farley Nuclear Pllnt, Units 1 and 2), LBP-77-24, S NRC 804 (1977) and 

LBP-77-41, S NRC 1482 (1977), a/!,d as modified, AIAB-646, 13 NRC 1027 (1981), qff'd. 692 F.2d 1362 (11th 
Cit. 1982), em. demed, 464 U.S. 816 (1983). . 
~9 AEC Petition It 2. 
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intervene as a matter of right. Under the well-recognized judicial standards for 
standing that are applicable in NRC adjudicatory proceedings,6O it is apparent 
that AEC fails to meet the "injury in fact" test. AEC does not operate in 
the licensees' geographic market area or have any other significant economic 
relationship with licensees or their direct competitors, such as Cleveland.61 As 
such, the outcome of this proceeding will have no apparent impact upon its 
fiscal/competitive position, i.e., it will suffer no "injury in fact." Indeed, the only 
injury it might suffer - the establishment of a bad precedent - is the sort of 
"generalized grievance" that would be shared by any other utility in the country 
engaged in the generation, ! distribution, or sale of electricity in competition 
with a utility subject to antitrust license conditions.1Il That this asserted injury is 
unduly remote is demonstrated by the fact that, even if we agree with applicants 
about the continuing validity of the Perry and Davis-Besse antitrust conditions, 
the application of our conclusions to the Farley plant would require that its 
licensees come forward with information sufficient to warrant a reexamination 
of the particulars regarding that facility.63 

We can readily sympathize with AEC's interest in maintaining the integrity 
of the precepts established in the extensive administrative and judicial litigation 
over the Farley facility. In the end, however, its interest in doing so is one that, 
in the context of this proceeding, is too "academic" to cloak it with standing. 
AEC's request to intervene as of right must, therefore, be denied. 

There remains the question of the propriety of permitting discretionary 
intervention.64 In its polar Pebble Springs decision,6.5 the Commission outlined 
a number of factors that are to guide us in making such a determination: 

! 

60 Su, •. g., Florida P~r & Uglil Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CU-91·13, 34 
NRC 18S, 187 (1991) (citing M,'ropolila1l Ediso1l Co. (Three Mile Island Nuclear Station. Unit I), CU-83-2S, 18 
NRC 327 (1983), and Port/aM e,,,,,,,/ E/,elric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU-76-27, 
4 NRC 610 (1976». : 

61 An "economic" interest in a facility generally is not lufficient to afford an intervenor atancling in Commission 
licensing proceedings regarding health and nfely mauers. S,., •. g., Public S,"';e, Co. 01 N"" lIampshir' 
(Seabrook Station, Unit 2), CU-84-6, 19 NRC 97S, 978 (1984). In the context of an antitIust-relatcd proceccIing, 
however, such interests t.alte center ltage; indeed, they are matters that falllquarc1y within the "zone of interests" 
that the Congress IOUght to protect, as reJ\ectcd in AEA lectioo lOS. S,' D,lroi' Edis01l Co. (Enrico Fermi 
Atomic Power Plant, Unit 2), ALAB-.t70, 7 NRC 473, 474-7S (1978). 
III S" M,'ropolilDll Ediso1l Co. (fhn:C Mile Island Nuclear Station. Unit 1), CU-83-2S, 18 NRC 327, 332-33 

(1983); TrallSflJll:lear IfIC., CU-77-24, 6 NRC S2S, S31 (1977). 
63 S,. TAr,. Mile IslaM. CU-83-2S, 18 NRC at 333; T"'lISflJll:lear, IfIC., CU-77-4, 6 NRC at 531-32 ScI 

also COflSolidat,d Ediso1l Co. 01 N"" Yon: (Indian Point, Units 1,2. and 3), ALAB-304, 3 NRC 1,5-6 (1976) 
(possibility that NRC Staff and licensing Board will t.alte positioo adverse to interest of utility with pending 
application for coostruction permit for another facility is insufficient to establish its ltanding to intervene in this 
proceeding). , 

64 Both licensees and the Staff oppose discretiooary intcrventioo for AEC. S" OE Answer to AEC Petition at 
7-9; CEI/fE Answer to AEC Petition at 6-8; Tr. 34. 

605 S" POri/aM O,""a/ Eleetrie Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU-76-27, 4 NRC 610, 616 
(1976). 
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(a) Weighing in favor of allowing intervention -
(I) The extent to which the petitioner's participation may reasonably be expected 

to assist in developing a sOWld record. 
(2) The nature and extent of the petitioner's property, financial, or other interest in 

the proceeding. 
(3) The possible effect of any order which may be entered in the proceeding on 

the petitioner's interest. 
(b) Weighing against allowing intervention -

(4) The availability of other means whereby petitioner's interest will be p~ected. 
(5) The extent to which the petitioner's interest will be represented by existing 

parties. 
(6) The extent to which petitioner's participation will inappropriately broaden or 

delay the proceeding. 

Looking to the first and (as the Commission has made cleafi6> primary 
consideration, AEC's uncontroverted representations regarding its two decades 
of participation in the Farley litigation make it apparent that, when it comes 
to Commission antitrust review matters, AEC is a campaign-hardened veteran. 
We thus have little doubt that it is particularly well suited to provide a seasoned 
perspective on the central legal issue concerning the scope of AEA section 105 
that, as we describe more fully infra, the parties are attempting to frame in this 
proceeding. This factor strongly supports discretionary intervention. 

Factors two and three also weigh in favor of discretionary intervention. 
Although AEC's interests are insufficient to establish the "injury in fact" 
necessary to afford it standing, they certainly are within the "zone of interests" 
relevant to this proceeding.67 Further, while the possible effect of any order we 
may enter in this proceeding is, as we have already indicated, too speculative 
to provide AEC with standing, its concerns about the ramifications of this 
proceeding as a "case of first impression" are not totally unfounded, particularly 
if this litigation culminates in broad legal rulings by the Commission concerning 
the scope of AEA section 105. 

In contrast, factors four and five identified by the Commission in its Pebble 
Springs decision weigh against permissive intervention here. As licensees' 
competitors, Cleveland and AMP-Ohio appear to have interests similar to those 
AEC is trying to protect vis a vis APe and its Farley facility. No doubt Cleveland 
and AMP-Ohio will defend those interests vigorously. Further, there apparently 
are other means available to AEC to protect its interest in maintaining the Farley 
antitrust conditions. If APC wants relief such as that sought by appUcants here,' 
it likewise will have to request agency licensing action regarding the antitrust 
conditions in the Farley operating license. At that point, AEC can participate by 

66 See id. at 617. See a/so Finn;. ALAB470. 7 NRC at 475 n.2: T~1INSsee Vallty AuJlooriry (Watts Bar Nuclear 
Plant, Units 1 and 2). ALAB413. 5 NRC 1418. 1422 (1977). 
67 S~e supra note 61. 
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seeking to intervene in the adjudicatory proceeding that must be offered relative 
to such a license amendment request 68 

Ultimately, however, these negative considerations are substantially offset 
by factor six. AEC has represented that it wishes only to participate on the 
issues put forth by other parties and then only to the extent of providing legal 
arguments rather than evidentiary presentations. Accordingly, its participation 
here wiII not inappropriately broaden or delay this proceeding. 

After carefuIIy reviewing these factors, particularly AEC's experience in 
AEA antitrust matters and its seeming ability to make a substantial contribution 
to the development of a sound legal record in this proceeding, we conclude in 
this instance that the balance weighs in favor of permitting AEC to become 
an intervening party. We do, however, make its participation subject to the 
restrictions it has represented it wilI accept, i.e., AEC wiII not be permitted to 
offer any evidence or to cross-examine any witnesses on matters relating to the 
economics of the Perry and Davis-Besse facilities. The same is true with respect 
to the OE issues regarding ~urported decisionmaker bias and prejudgment. 

VI. BROOK PARK INTERVENTION PETITION 
, 

Asserting that it recently: initiated a study of the feasibility of establishing 
a municipal electric system within licensee CEl's existing electrical service 
area, on August 8 Brook Park filed a petition seeking leave to intervene in 
this proceeding. Under the terms of the May 1991 notice of opportunity for a 
hearing, Brook Park's sUbm'ission is over 2 months out of time. In its initial 
intervention petition, however, Brook Park did not address the impact of this 
tardiness. Pursuant to our August 16, 1991 directive to discuss the matter, in a 
September 4 supplement to its petition Brook Park argues that a balancing of 
the section 2.714(a) factors :governing the admission of late-filed intervention 
petitions supports its intervention in this instance.69 In their responses to the 
petition and the supplemenci both the licensees and the Staff urge that Brook 
Park's petition be denied because it lacks standing and because a balancing 
of the section 2.714(a) standards governing late intervention do not support its 
admission.70 

I 

I 

68 In Cact, if !he Farley licensee makes a ~cst .imilar to lhal oC applicants here, by participating as an intervening 
party in !his proceeding. AEC may become a better tatgct Cor issue preclusion (Le.. res judicata and collateral 
estoppel) claims lhan if il played no role in !his proceeding. 
69 S" [Broole Pade] Supplemenl to Petilion Cor Leave to Intervene (ScpL 4. 1991) aI3-6. 
70 S" Answer of tOE) to [Broole Park) Petition for Leave to Intervene (ScpL 16, 1991) al 2-9; Answer of 

[CEltrE] to [Droole Parle] Petition for Leave 10 Intervenc (Sept. 16, 1991) aI2-7; NRC Staff·, Answer to Petition 
of [Broole Park) Cor Leave 10 Intervene (Aug. 28, 1991) aI3-7; NRC StaCf', Response to [Broo\c Park) Supplemenl 
to Petition Cor Leave to Intervenc (Sept. 16. 1991) 114-9. 

I 
I 
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We agree that Brook Park lacks standing to intervene here, a circwnstance that 
arises from its failure to show any "injury in facl" According to Brook Park, its 
intervention is necessary to protect its interest in access to the interconnection, 
wholesale power sale, and wheeling services now available from CEI under the 
existing antitrust conditions in the Perry facility's operating license. Yet, it is 
apparent that any injury Brook Park purportedly might suffer as a consequence 
of this proceeding is entirely hypothetical until it reaches its decision actually 
to institute a municipal electrical system. As counsel for Brook Park advised 
us during the prehearing conference, such a determination will not come, at the 
earliest, until November of this year.71 At that time, Brook Park citizens will 
vote on whether to amend the municipality's charter to establish an electrical 
distribution system. If they do so, Brook Park's stake in this proceeding then 
will cease to be provisional and it will become subject to the same concrete 
injury in fact that could accrue to Cleveland or AMP-Ohio as a result of a 
determination in this proceeding in favor of Iicensees.7l At present, however, 
the abstract, hypothetical nature of the injury to Brook Park is insufficient to 
establish its standing to intervene in this proceeding. 

Brook Park's lack of standing is dispositive of its request for late intervention 
as of right. We note, nonetheless, that it also is questionable whether, even if 
it had standing, Brook Park's current showing would be sufficient to meet the 
standards for late-filed intervention. Critical in this regard is its failure to make 
an adequate demonstration regarding the third late-filed factor - the extent to 
which petitioner's participation wiII assist in developing a sound record. Brook 
Park admits that it had no real interest in this proceeding prior to June 25, 1991, 
when the municipal council passed an ordinance authorizing a study of whether 
Brook Park should establish a power system. Its familiarity with the OB and 
CEI/fE applications thus cannot match that of AMP-Ohio, which participated 
in the administrative review process before the Staff. Moreover, as compared to 
ABC, Brook Park has made no particular showing about the legal or technical 
experience it might bring to this proceeding. Based upon its present showing, 
therefore, a balancing of the factors set forth in section 2.714(a) does not support 
late intervention.73 

71 Su Tr. 42-43. 45-49. 
7lThe conditional nature of Brook Parle', present interelt is further highlighted by Ihe fact Ihat a previous a\U:mpt 

to have elected officials establish a municipal electric IYstan by ordinance failed for lade of enough affirmative 
votes. See Tr. 48. 
73For Ihe lime reasons, we conclude Ihat discmionary intervention is not appropriate for Brook Parle. 
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VII. i DOl INVOLVEMENT 

The final "intervention" issue that we must confront involves the participation 
of the Justice Department. In its July 22 filing, invoking AEA section lOSc(S), 
DOJ declares that it intends to participate in this proceeding. In an antitrust 
proceeding relating to a commercial power reactor construction permit or 
operating license application, under that provision its authority to do so is 
unquestionable. As we have already explained, however, that section is not the 
jurisdictional basis upon which our consideration of the licensees' applications 
rests.74 Instead, applicants and those seeking intervention are before us as in any 
other license amendment proceeding. Whether to permit DOJ participation here 
must. therefore, be governed by the standards applicable to intervention in such 

ed
. I 

proce lOgS. 
DOJ's status as a statutory party in AEA section lOSe antitrust proceedings, 

including that which resulted in the license conditions now under attack, reflects 
a congressional judgment about DOJ's role as a principal overseer and enforcer 
of the antitrust laws. In light of its function, its standing to participate in this 
proceeding is apparent. Nonetheless, as with the AMP-Ohio and Brook Park 
requests for intervening party status, DOJ's July 22 filing is untimely. We have 
no difficulty, however, in concluding that it meets the standards for late-filed 
intervention. ' 

DOJ's failure to seek timely intervention undoubtedly reflects what even 
the Staff concedes is the uncertain role of section lOSc as the jurisdictional 
basis for this proceeding." In these circumstances, this provides a substantial 
measure of good cause for its late filing. In addition, while DOJ's authority to 
institute judicial antitrust proceedings provides it with access to other forums 
that can impose antitrust conditions, as we observed with regard to AMP-Ohio,76 
this agency's role in crafting the conditions at issue also renders it a singular 
arena for contesting (and defending) their continuing validity. Undoubtedly, the 
Department's expertise and experience both in terms of antitrust law generally 
and the circumstances of this case establish that its ability to assist in developing 
a sound record is significant. Further, although the "public interest" championed 
by DOJ to some degree parallels that represented by the Staff, it is not 
coextensive to a degree that weighs against intervention. As DOJ counsel 
reminded us at the prehearing conference,77 as the legal spokesman for the 
federal government as a whole, the Department's perspective is not necessarily 
the same as that of the Staff. Finally, in view ofDOJ's representation that it now 

74 See 'upTa pp. 240-44. 
75 See 'upTa note 42 
76 Su 'upTa p. 247. 
77Su Tr.21. 
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contemplates its participation likely will be at a "minimal" level,78 we do not 
anticipate that its participation will broaden the issues or delay the proceeding 
to any appreciable degree. We thus conclude that OOJ should be afforded 
intervening party status as well. 

vrn. ISSUES/CONTENTIONS AND FURTHER PROCEEDINGS 

Having determined that we have jurisdiction to entertain the OE and CEI/I'E 
hearing petitions and that these applicants, Cleveland, AMP-Ohio, AEC, OOJ, 
and the Staff (by operation of agency regulations) should be parties to this 
proceeding, we next turn to the matter of the issues to be litigated. Initially, 
applicants both specified three "issues" regarding the validity of the antitrust 
license conditions. In addition, OE set forth two "issues" regarding the impact 
on this proceeding of what it alleged were improprieties involving congressional 
contacts with the NRC and DOJ staffs and a predisposition on the part of 
those staffs to deny the licensees' applications. Subsequently, OE and CEI/fE 
each provided an additional listing that further outlines their challenges.79 They 
now specify four "legal" issues and one "factual" issue that they assert may 
require resolution regarding the antitrust conditions in the Perry and Davis
Besse operating licenses.Bo At the same time, OE designates two additional 
"factual" issues questioning the weight to be accorded the NRC and DOJ staff 
determinations relative to the OE and CEI/I'E applications because of alleged 
congressional interference and prejudgment BI 

Among the intervenors, Cleveland has set forth several "contentions" for lit
igation in this proceeding, most of which relate to the jurisdictional arguments 

78SuTr. 21, 2Tl. 
79 See Leucr from 1. Murphy to liocnsing Board (Iuly 25, 1991) at 2; Leucr from O. C!amoff to Uocnsing 

Board (July 25, 1991), cncL 
BOBy way of summary, we note that applicants' lint legal issue would reqWre that we determine; based on 

the assumption that the Davis·Besse and Perry facilities' actual costs are higher than nonnuclear power costs, if 
those facilities offer licensees a Ncompctitive advantage." U the answer to this lint legal issue is ~o," then their 
second legal issue would require a determination whether licensees' ownership shues in the Davis·Besse and 
Perry facilities can, in accordance with AEA section 10Sc. "create or maintain a lituation inconsistent with the 
antitrust laws" 10 as to authorize the NRC to impose or retain those antitrust license conditions. Also resting on 
the assumption that the actual facility costs for Davis·Besse and Perry are higher than the costs of nonnuclear 
power, applicants' third legal issue poses the question whether the imposition or rotention of applicants' antitrust 
license conditions constitutes a denial of equal protection and due process under the fifth amendment to the United 
States Constitution. licensees' fourth legal issue would involve a determination about the appropriate basis for 
ascertaining facility "costs" so as to make the comparison for purposes of legal issues one and three. Filially, in 
the event we make a linding in their favor regarding the lint legal issue. licensees maintain in their lint factual 
issue that we should undertake a factual inquiry into whether the reactor facilities' actual costa are indeed higher 
than nonnuclear power costs. 
SIThe text of OE', two Nfactual issues" raising bias and prejudgment claims against the NRC Staff and D01 are 

let forth ill/ra at note 83. 
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I 

we have already rejected.1Il On the other hand. AMP-Ohio, AEC, and DOJ have 
indicated simply that they wish to participate (in varying degrees) with respect 
to all issues and subjects raised in the OE and CEI{fE hearing requests. 

At the prehearing conference, applicant OE requested that if we admitted 
its bias/predisposition issues, we permit it to undertake discovery from both 
the Staff and DOJ. In contrast, none of the parties now seeks discovery on the 
issues put forth regarding the substantive validity of the Perry and Davis-Besse 
antitrust conditions. Instead,: for reasons we will describe in more detail below, 
by way of summary disposition they want us to resolve a central, and potentially 
conclusive, legal question. 

A. In sorting out the admissibility of the parties' issues and contentions, we 
deal first (as we did at the prehearing conference) with applicant OE's "issues" 
relating to alleged congressional interference with the initial decisionmaking 
process and prejudgment relative to its amendment application. With these 
factual issues, OE questions whether the impartiality of either the NRC or 
DOl staffs was compromised by 1988 congressional activities relating to the 
Perry antitrust conditions and whether the NRC and DOl staffs were improperly 
predisposed to deny its amendment application. A positive finding in either 
instance, OE alleges, would require that we give no weight to the Staff's and 
DOl's negative recommenda'tions regarding its application.83 

Both the Staff and OOJ 'urge that we dismiss these issues. In its written 
response to the OE hearing request, the Staff made no specific challenge 
to the admission of these ,issues other than to state that they should not 
be considered because they do not raise "substantive issues.''84 During the 
prehearing conference, however, the Staff elaborated on this argument, asserting 
that the contentions should be dismissed because (1) the Staff is simply a party 
like any other before the Board whose legal arguments and evidence can be 
assessed on their merits and (2) the only factual support cited by applicant, i.e., 

I 

IIlIn its luly 1991 supplement. Cleveland docs put forth. CtXItcntioo challenging the applicants' factualassertioo 
that changed circumstances exist regarding the competitive cost advantage afforded by the Perry and Davis·Besse 
facilities. SII CIcvc1and Supplement at !6. 
BJThese issues are set Corth in the enclosure to its luly 25 letter to the Board as Collows: 

Did the 1988 legislative proPosal by Senator Howard M. Mctzcnbaum providing that M[t]he Nuclear 
Regulatoty Commissioo shall not suspend or modify the applicatioo oC any antitrust provision COOlained 
in the Perry operating license No. NPF·S8. IS such provision applies to any lic:cnscc of the Perry Nuclear 
PowClplant. Unit!," the debate thcrcoo in the Senate on March 29. 1988, as reHected in the Congn:ssional 
Record oC that date. pp. S 3257-S9. and any related communications between the NRC ataff and the 
legislative branch. compromise the actual or apparent impartiality of the ataffs of the NRC and the 001 
in conncctioo with their considcntioo of OE's application and, if so, should the Ucensing Board and the 
Nuclear RegulatOty Commissioocn give no weight to the recommendations of the NRC and 001 staffs? 

Were the NRC and DOJ staff. predisposed to deny OE's application, as suggested by Senator 1. 
Dennett lohnston', atatement in the Coogressiooal Record, 134 Cong. Rec. S 3258, 3259 (Much 29, 
1988), regarding a Mstrong rumor" that ~e NRC has indicated that they have no intenlioo of approving 
this applicatioo," and, if so, should the Ucensing Board and the Nuclear Regulatory Commissioocn give 
no weight to the recommendations of the NRC and DOl ataff.? 

B4 Sle NRC StaCC's Respoosc to Requests Cor Hearing Filed by [OEI, [TEl, and [CEIl (lune 20, 1991) at 7-8. 
I 

I 
I 
I 
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the senatorial statements in the Congressional Record, provide an insufficient 
factual basis to merit further consideration of OE's allegations. fur its Part. DOJ 
opposes any further exploration of applicant's claims because OE has failed to 
provide any factual support for its charges of improper contacts between DOJ 
and the Congress or DOJ prejudgment regarding OE's application. 

Under whatever guise the Staff may have acted in the first instance when it 
issued a denial of the OE application, it is now before us as a litigant whose 
views are to be accorded the same status as those of any other party and whose 
biases can be scrutinized accordingly.85 In asserting that no further consideration 
should be given to applicant's allegations, Staff contends that a distinction exists 
between charges of legislative interference and prejudgment relating to legal (as 
opposed to factual) issues and maintains that, because a determination about 
certain legal questions is all that is necessary to resolve this litigation, we 
need give no further consideration to applicant's bias claims.86 Staff's position 
in this regard is supported by at least one judicial decision holding that in 
performing a review of an agency decision allegedly subject to bias, including 
improper legislative influence, the independent assessment that an adjudicatory 
decisionmaker (such as this Board) renders regarding the merits of the parties' 
legal positions will rectify any earlier impropriety.87 This authority is persuasive. 
At this juncture, however, we are unable to parse the various controversies 
between the parties into the neat categories this analysis requires with a degree 
of certainty sufficient to convince us that threshold dismissal of these allegations 
is appropriate. 

As to the question of the factual foundation for applicant's bias and prejudg
ment issues, we find that relative to the Staff they contain the bare minimum of 
factual support sufficient to warrant their admission for further litigation. Appli
cant concedes that the floor statements of Senators Metzenbaum and Johnston 
reported in the Congressional Record are the only factual proof it now has 
to support its bias and predisposition allegations.88 Nonetheless, when viewed 
in a light most favorable to applicant OE,89 they evidence legislative contacts 
with the Staff relating to the merits of its review of the OE application. Given 
the Staff's initial role in this instance as a decisionmaker (albeit administrative 

85 See, e.,., Indiafl POilll, ALAn-304, 3 NRC at 6; SouzheTfl California Edisofl Co. (San Onofre Nuclear 
Generating SLition, Units 2 and 3). ALAB-268, 1 NRC 383, 399 (1975). 
86 See Tr. 95-98. 
87 Sec Gu/fOi/ Corp. v. FPC, 563 F.2d 588, 611-12 (3d Cir. 1977), urI. tUNed, 434 U.S. 1062 (1978). 
88 Se, Tr. 9()'92. Subsequent to the prehearing c:onference. applicant provided us with copies of a March I, 1988 

lcuer from Senator Mcucnbaum to the SLiff. setting forth his views on OE', application as well as various drafts 
and the final version of the SLiff', reply letter. Stll.dter from M. Spcnc:er to licensing Board (Sept. 24, 1991). 
enc:ls. 1-4. We agree with applicant's assessment (see Tr. 72) that these documents obtained from the agency's 
Public Document Room provide scant support for its allegations. 
89 S" ArizoM Public Service Co. (Palo Verde Nuc:lear Generating Station, Units I, 2. and 3), CIl-91-12. 34 

NRC 149, ISS (1991). 
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rather than adjudicatory9,,) charged with acting in accordance with the public 
interest, on the basis of this showing we are unwilling to countenance threshold 
dismissal of these allegations as they relate to the Staff. 

In contrast, applicant has provided nothing to support its allegations that there 
was improper congressional contact or prejudgment relating to DOJ's recom
mendations on the OE license application. Even under the more liberal pleading 
standards applicable to applicant's "issues,"91 we cannot sanction the admission 
of questions challenging the integrity of the DOJ decisional process based on 
nothing more than speculation. Accordingly, further litigation regarding these 
issues as specified in applicant OE's July 25 statement will be limited solely to 
the questions of congressional interference with and prejudgment on the part of 
the NRC Staff.91 

We admit these issues with some trepidation. Judicial authority concerning 
legislative interference recognizes the importance of congressional oversight 
of administrative agencies.93 Indeed, to accommodate congressional oversight 
while at the same time avoiding improper ex parte communications with the 

I 

90 Judicial decisions regarding legislative interference in the administrative process under the so-called Pillsbury 
doctrine (named after the scminsJ decision of the United States Court of Appeals for the FlfIh Cimlit in Pillsbury 
CO. Y. FTC, 354 F.2d 952 (5th CU. 1966» suggest that the ahowing necessary to support a finding of improper 
interference varies depending on the nature of the decisionmaker', role. In the context of a judicial or quasi. 
judicial proceeding, the Nappearance of bias or pressure" may be sufficient. while in other c:irc:umstanccs a showing 
of actual innuence may be necessary. D.C. F~deratU'" 01 Civic Ars'M Y. Volp~. 459 F.2d 1231. 124647 (D.c. 
CU.), c~rt. delli~d, 405 U.S. 1030 (1972). S~~ also TowlI OIOTQIIg,rowlI Y. Ruculshau.r. 740 F.2d 185, 188 
(2d CU. 1984). Although applicant OE has argued to the contrary, I~' Tr. 74-75, Staff', administrative review 
determination relative to its application docs not fall into the Nadjudicatory" category. Among other things, 
restrictions prohibiting off·the·record, ex parte contacts, one of the hallmarks of judicial dccisicnmaking, .ret 
Surra Club Y. CosII,. 6S7 F.2d 298,400 (D.c. CU. 1981), scaningly were not applicable to that review. As 
• matter of policy, Staff often conducts meetings relating to its application review function in public, u, 43 
Fed. Reg. 28,058 (1978), but we are not aware of any statutory or regulatory requirement that it do 10. S" 10 
c.F.R. § 2102(a) (during Staff administrative review of an application. it may request anyone party to confer 
with it informally). S~~ also it!. § 2.4 (under definition of "Commission adjudicatory employee" relative to ex 
parte and leparation of functions rules (10 c.F.R. §§2780-.781), Staff employees are included only iflpecificaUy 
designated). . 

91 The Staff maintains, su Tr. 61·62, and we agree, that an applicant seeking a hearing following a Staff denial 
of its request for licensing action is notsubjcct to the pleading standards applicable to intervening parties under 
10 c.F.R. §2714(b). Applicants in such c:ircumstanccs must identify the issues they wish to litigate, which must 
be within the scope of the hearing as specified in the hearing notice. 
91 As adrniued, therefore, these issues ~d IS follows: 

Did the 1988 legislative proposal by Senator Howard M. Mctzenbaum providing that "[tlhe Nuclear 
Regulatory Commission shall not suspend or modify the application of sny antitrust provision contained 
in the Perry operating license No. NPF.S8, IS such provision applies to any licensee of the Perry Nuclear 
Powerplant, Unit I," the debate thereon in the Senate on Much 29, 1988. as rencctcd in the Congressional 
Record of that date, pp. S 3257.59. and any related canmunications between the NRC ltaff snd the 
legislative branch, compromise the actual or apparent impartiality of the NRC staff in connection with 
its considcntion of OE', application and. if 10, should the Licensing Board and the Nuclear Regulatory 
Commissioners give no weight to the recommendations of the NRC staff7 

Was the NRC staff predisposed to deny OE', application, IS suggested by Senator J. Bennett Johnston', 
statement in the Congressional Record, 134 Cong. Ree. S 3258, 3259 (March 29, 1988), regsrding a 
"strong rumor" that "the NRC has indicated that they have no intention of approving this application," 
and, if so, should the Licensing Board and the Nuclear Regulatory Commissionm give no weight to the 
recommendations of the NRC staff? 

93 S~~. 6.g •• Gull Oil Corp .• 563 F.ld at 610. 
I 
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Commission itself, the Staff often serves as the contact for congressional 
inquiries regarding contested licensing cases. So as not to permit Staff actions 
undertaken as part of this legitimate role to be used as a pretext for probing the 
Staff's decisional process generally, we must give particular heed to Staff's 
expressed concerns about the scope of any discovery sought by applicant. 
Therefore, as we indicated at the prehearing conference,94 at present we will 
permit applicant to undertake one round of discovery, by way of interrogatories.9S 

Any further discovery by applicant, including depositions, can be conducted only 
with leave of the Board. 

B. There remains the question of the admission of substantive issues and 
contentions regarding the applicants' amendment applications to abrogate the 
antitrust conditions in the Perry and Davis-Besse operating licenses. As we have 
indicated previously, several parties have specified legal and factual issues they 
wish to litigate in attacking or defending the Staff's administrative determination 
that the licensees' applications should be denied.96 During the parties' prehearing 
conference presentations, however, it became apparent they were in agreement 
that there is a central or "bedrock" legal issue they all desire to have resolved by 
us as an initial maller.97 This issue concerns the significance of facility costs as 
the basis for the imposition of the antitrust conditions at issue.98 Although they 
were unable to do so during the course of the prehearing conference, the parties 
have represented that within 30 days following the issuance of our prehearing 
order, they will be able to provide a joint formulation of this issue. Thereafter, 
they will address the merits of this issue by way of summary disposition motions. 

Further, as presented by the parties, it would appear that if, based upon these 
filings, we accept the applicants' legal position that facility costs are the linchpin 
for the antitrust license conditions at issue, we then would have to conduct 
an evidentiary hearing to determine whether the applicants are correct in their 
assertion that the Perry and Davis-Besse facility costs are, in fact, higher so as 
to warrant the nullification of those conditions. On the other hand, if we agree 
with the legal position of the Staff, DOl, and the intervenors that these costs 

94 S66 Tr. 118. 
9S In response to our preliminary Nling It the prehearing conference, Ipplicant on September 20 served the Staff 

with ISct of interrogatories. In accordance with 10 C.F.R. § 2.720(h)(2)(ii), we find that the answers to Ipplicant" 
interrogatories Ire. IS a general mauer, necessary to I proper decision in this proceeding Ind that, IS they involve 
Starr contacts with congressional pcnonnel. the Inswcn Ire not reasonably obtainable from any other source. Of 
course, under section 2. 720(h)(2)(iv). the Starr is free to seele I protective oIder WIder section 274O{c) with regard 
to Iny panicu\ar interrogatory it finds objectionable. 
96 Su supra pp. 254.55. 
97 See Tr. 204.20. 
98 1n their Ipplication. CEI/fE initiaUy Irgued that suspension of the Perry Ind Dlvis·Besse antitnlst license 

conditions Ilso would be Ippropriate because the canpctitive environment and their competitive behavior had 
changed from what was found to exist at the time the conditions were imposed. Su Tr. 166-67. Licensee OE in 
its application likewise made reference to chlnges in the canpctitivc climate in its service area. Su Tr. 152·54. 
Before US. however. neither CEI/fE nor OE relies upon such circumstances IS I basis for the relief soughL See 
Tr. 154-55, 167. 
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are not determinative of the· continuing validity of the license conditions, those 
parties would prevail and this proceeding would be concluded at this level. 

In these circumstances, we find the parties' proposal reasonable.99 Accord
ingly, within 30 days from the date of service of this order,lOO the parties are to 
file a joint statement of the I"bedrock" legal issue (or issues) upon which they 
seek a ruling.101 Thereafter, no later than 60 days from the date the joint issue 
statement is filed,lOl applicants are to file for summary disposition regarding that 
issue.IOJ Cross-motions for summary disposition and/or responses to applicants' 
summary disposition motion from the Staff and the intervening parties, including 
DOJ, should be filed within 60 days after the submission of the applicants' mo
tion. Applicants may file a response to Staff or intervenor summary disposition 
motions and/or a reply to those parties' responses to their summary disposition 
motion within 45 days after the last Staff or intervenor cross-motion/response 
is filed. Requests for oral argument on any dispositive motion should be made 
in a party's initial motion or responsive filing. 

For the foregoing reasons; it is, this seventh day of October 1991, ORDERED 
that: 

1. The hearing petitions of OE and CEI/TE are granted and they are 
admitted as parties to this proceeding. 

I 
, 

99 Section 2.7l4(b)(l) of 10 C.F.R. d~lares that an intervenor can participate IS a party only if it lets forth at 
lealt one contentioo that meets the pleading roquirements in lectiOO 2. 714(b)(2). While intervenors ClIher than 
Ocveland have not presented Iny statement of rpccific issucs labeled "contentiOlU." they have made it clear that 
their intcn:cssion in this proceeding is intended to .upport the Staff'. April 1991 administrative determination to 
deny the applicants' amendment request. In these circumstances. we lind their ltatements in this regard minimally 
sufficient to qualify IS contentions challenging the applicants' asscrtiOlU conccming the ""bedrocIr." legal issue of 
the .ignificance of facility costs IS a basis for the Perry and Davis·Desse antitrust conditiOlU. Ruther. in agreeing 
to resolve this ovcnrching legal issue first. we lee no need presently to rule m the sufficiency of the parties' 
issues and contentims relating to the proper enumcntioo of those costs for each facility. 

In additim. although IcctiOO 2. 714(b)(1) contemplates that parties will formulate their issues or contentions 
prior to the prehearing conference, in this instance Itrlct adherence would NIl contrary to me of the principal 
justifications for the rule -the conservation of adjudicatory resources by avoiding piecemeal presentatioo of issues. 
With the partics' apparent agreement that there is a "bedrock" legal issue (or issucs) in this proceeding, 811 mpra 
note en, considcntioos of judicial economy luggest that nther than opcnding time ancmpting to reconcile different 
ltltements of that issue, we .imply alTord the parties an additional opportunity to arrive at a joint formulation of 
the question. , . 
IOOWith respect to this filing. the provisions of 10 C.F.R. § 2710 providing additional time for acUm based upm 
the method of lervice arc not applicable. 
101 If the parties fmd they are unable to reach an agreement regarding a joint issue ltltement, in lieu thereof they 
should provide the Doard with a joint salUS report in which they should indicate whether further efforts to arrive 
at a joint issue statement arc likely to be fruitful and how much additional time they will need. 
102 In calculating the date upon which applicanu mult file forsummary disposition. the provisiOlU ofscction 2710 
providing additional time based upon the method of service arc not applicable. rorther, given the generous time 
limits afforded the parties for the preparation of their pleadings. the Doard will not look with favor m motiOlU 
for extension of time. 
103 With the exception of its timing provisions, allaummary disposition motions mult comply with the requirements 
of 10 C.F.R. § 2749. Additionally, in light of their seeming unity of interests m "bedrock" legal issucs, nuupra 
note 79, in the abscnee of a prior showing establishing why they cannot do 10, we expect all applicants (i.e., OB 
and CBllfB) to file a lingle. joint dispositive motion relating to that question. 
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2. The intervention petitions of Cleveland, AMP-Ohio, AEC, and DOJ are 
granted and they are admitted as parties to this proceeding. 

3. The intervention petition of Brook Park is denied. 
4. As they relate to the NRC Staff, the two issues regarding bias resulting 

from congressional interference and predisposition specified by applicant OE in 
its July 25, 1991 proposed issues statement are admitted into this proceeding. 
Insofar as they relate to DOJ, those issues are rejected. Applicant is allowed 
to undertake one round of discovery relating to those issues by means of 
interrogatories to the Staff. Any further discovery by applicant on those issues 
can be undertaken only with leave of the Board. 

5. Within 30 days from the date of service of this order, the parties are 
to file a joint statement setting forth their formulation of the central legal issue 
(or issues) for resolution relative to the merits of licensees' applications to 
amend the Perry and Davis-Besse operating licenses by suspending their antitrust 
conditions. Thereafter, the parties may seek summary disposition regarding that 
issue in accordance with the schedule specified in this order. 

6. In accordance with the provisions of 10 C.F.R. §2.714a(a), as it rules 
upon hearing requests and intervention petitions, this order may be appealed to 
the Commission within 10 days after it is served. 

Bethesda, Maryland 
October 7, 1991 
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NEW HAMPSHIRE, et a/. I 
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(Transfer-of-OWnershlp 

Amendment) 

(Seabrook Station, Unit 1) • November 15,1991 

I , 

The Commission considers the petitioner's appeal of a licensing board deci
sion denying its petition to intervene and for hearing on a proposed amendment 
to the operating license to permit a transfer of ownership. The Commission dis
misses the appeal for the petitioner's failure to file its brief on time and affirms, 
though on different grounds, the licensing board's order denying the petitioner 
standing. 

I 

RULES OF PRACTICE: ,APPELLATE REVIEW 
, 

Briefs filed beyond the lO-day period prescribed for appeals in 10 C.F.R. 
§ 2.714a are justifiable only if there is a showing of good cause for the failure 
to have filed on time. 

RULES OF PRACTICE: i RESPONSIBILITIES OF PAIITIES 

Participants in NRC proceedings are expected to familiarize themselves with 
the applicable rules of practice and to adhere to deadlines. 
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RULES OF PRACTICE: STANDING TO INTERVENE 

The Commission applies contemporaneous concepts of standing in determin
ing whether a petitioner has established a right to intervene and to a hearing in 
NRC proceedings; i.e., the petitioner must show that the proposed action will 
cause injury in fact to the petitioner's interest and that the injury is within the 
"zone of interests" protected by the applicable statutes. 

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN 
FACT) 

The petitioner must establish that he or she will suffer a distinct and palpable 
harm that constitutes the injury in fact, that the injury can be traced fairly to 
the proposed action, and that the injury is likely to be redressed by a favorable 
decision in the proceeding. 

RULES OF PRACTICE: STANDING TO INTERVENE (INJURY IN 
FACT) 

The petitioner failed to show that favorable action in the instant proceeding 
would abate its claimed injury where it appears that the petitioner's alleged harm 
would still occur from the grant of a separately noticed license amendment that 
the petitioner failed to challenge. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

On June 28, 1991, the Seacoast Anti-Pollution League (SAPL) filed a notice 
of appeal from the Atomic Safety and Licensing Board's Memorandum and 
Order, LBP-91-28, 33 NRC 557 (1991), which denied SAPL's petition for leave 
to intervene and for hearing on a proposed amendment to the operating license 
for the Seabrook Station. The proposed amendment would permit the Public 
Service Company of New Hampshire (pSNH), one of the licensed owners of 
the facility, to transfer its ownership interest in Seabrook to the North Atlantic 
Energy Corporation (NAEC). Although SAPL's notice of appeal was timely 
under our rules of practice, SAPL did not file a supporting brief at the same 
time as prescribed in 10 C.P.R. § 2.714a(a). Both the Nuclear Regulatory 
Commission (NRC) Staff and the Licensees oppose SAPL's appeal and argue 
that the Commission has ample grounds either to dismiss the appeal for SAPL's 
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failure to submit its brief on time or, alternatively, to deny the appeal on its 
merits .. For the reasons stated in this Memorandum and Order, we dismiss the 
appeal and otherwise affirm the Licensing Board's denial of SAPL 's intervention 
petition. 

, 

! 

11.1 BACKGROUND 

On February 28, 1991, the NRC Staff published a notice of opportunity for 
hearing on the proposed issuance of an amendment to the Seabrook operating 
license, which would authorize NAEC to acquire PSNH's ownership interest in 
the Seabrook Station. 56 Fed. Reg. 8373 (Feb. 28, 1991). PSNH, on behalf 
of itself and the other Seabrook co-licensees, had submitted an application for 
the proposed amendment in a letter dated November 13, 1990, from Ted C. 
Feigenbaum to the NRC, which was further supplemented in a letter dated 
January 14, 1991, from Mr. Feigenbaum. As described in the Federal Register 
notice and the amendment application. transfer of PSNH's ownership interest to 
NAEC is contemplated under the reorganization plan ordered by the Bankruptcy 
Court to resolve the pending PSNH bankruptcy proceedings. The reorganization 
plan involves the acquisition ofPSNH by Northeast Utilities (NU) and, through a 
merger, the formation ofNAEC and "Reorganized PSNH" as two wholly owned 
NU subsidiaries. NAEC will 'acquire PSNH's 35.56942% ownership share of 
Seabrook, but will not assume responsibility for management, operation, and 
maintenance of Seabrook. Responsibility for those functions is proposed to be 
transferred, however, to another NU subsidiary pursuant to another amendment 
application, notice of which was published at 56 Fed. Reg. 9384 (Mar. 6, 1991). 

SAPL filed its petition for leave to intervene and for hearing on the ownership 
transfer amendment on April 1; 1991, within the time prescribed in the February 
28 notice, and its petition was subsequently referred to a Licensing Board 
established to rule on such petitions and to preside over the proceeding in the 
event that a hearing was ordered.2 In its petition, SAPL described itself as a 
citizens' organization with its· principal place of business in Portsmouth, New 
Hampshire, which represents the interests of citizens in New Hampshire and 
northeastern Massachusetts, most of whom reside within the 10-mile emergency 

, 

1 The Staff ICSpalded on lu1y 15,1991, in opposition 10 SAPL'. notice or appeal, noting SAPL'. failwe 10 file 
a .upponing brief. The LiCCl1SCClfiled a motion 10 cIismisa the appeal on luly 17, which lite Staff IUpportcd in 
an answer elated July 29. SAPL filed a brief in.upport of ita appeal on July 23. By order oC July 29,1991, we 
permit1cd the Staff and Licensees 10 _paid 10 SAPL'. brief on the morita, wilhOUl prejudice 10 our c:on&idention 
whClhcr lite appeal.bauld be dismWed owing 10 SAPL'. untimely filing. The Lic:aueea and the Staff Ii1cd brief. 
on August 6 and August 8, 1991, respectively, in response 10 our onler. 
256 Fed. Reg. 22,016 (M2y 13, 1991). SAPL initially Ii1cd ilS petition wilh the LIcensing BoanI convened 10 

hear offsilc emergency planning issues in Ihe Seabrook operating license proceeding. The proposed amendment 
is unrWted 10 lite renaining issues in Ihe cperating license procccding, and SAPL did n~ IUbmit Its petition in 
lite farm of • m~ion 10 rcopc:n lItat procccding. 

I 
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planning zone for the Seabrook Station.' SAPL has previously intervened in both 
the consb'Uction permit and the operating license proceedings for Seabrook. 
SAPL averred that the transfer of PSNH's ownership interest to NAEC may 
cause a "material increase in the hazard of operation" of Seabrook on the 
basis of pending NRC investigations of alleged harassment and intimidation 
by Northeast Utilities (NU) of its employees at the Millstone Nuclear Power 
Plant in Connecticut. In SAPL's words, .. [t]he fact of the NRC's investigation 
into NU's operation of Millstone, and its negative treatment of whistleblowers 
raises genuine concerns regarding the propriety of the transfer of Seabrook to 
that company." SAPL's Response to Licensees' Answer at 2 (Apr. 24, 1991). 
SAPL also pointed to comments in the Staff's Systematic Appraisal of Licensee 
Performance report for Millstone which, SAPL believes, indicate weaknesses in 
management's resolution of employee concerns. 

The NRC Staff and the Licensees opposed SAPL's petition. The Licensees 
argued that SAPL had not demonstrated either that the interests 'it sought to 
protect or the relief it sought were within the scope of the proceeding, because 
the amendment at issue dealt only with ownership of 'the plant, not operational 
responsibility. The Staff made similar arguments against granting intervention 
but also emphasized that .. the mere pendency of an investigation is not material 
to licensing issues and does not show a particulariZed harm." NRC Staff 
Response to SAPL Petition at 8 (Apr: 22, 1991). 

On June 18, 1991, the Licensing Board denied SAPL's petition to intervene 
in the amendment proceeding on the transfer of ownership. The Board viewed 
its jurisdiction to be limited to matters related to the transfer of ownership, and 
not operation, of the plant. In this context, the Board found that "allegations 
concerning NRC investigations of regulatory violations by a parent organization 
at another licensed facility • • • have no place and cannot be reviewed in the 
instant proceeding," and that .. the mere pendency of an investigation is not 
germane to licensing issues and does not show particularized harm." LBP-91-
29,33 NRC at 559. The Board held that SAPL had not demonstrated injury in 
fact or an affected interest within the scope of the proceeding and, consequently, 
that SAPL lacked standing to intervene. .. 

The Board noted that its order could be appealed to the Commission within 10 
days of service of the order in accordance with 10 C.F.R. § 2.714a(a). 33 NRC 
at 560. SAPL filed a notice of appeal on June 28, 1991, with the Commission, 
but did not submit a brief in support of its appeal until July 23, 1991. This 

'In iu April 1 petition. SAPL did !lOt identify • member or Ihe organization ror whom it wu acting II a 
~lativc, II usually is required 10 establish organizatiooal atancling. The lJecnsc:cI and Ihe Staff beth noted 
!his defect In SAPL·. petitioo. and SAPL Ihen identified Ihe names or two members rcaiding near Ihe Seabrook 
plant In its April 24. 1991 response 10 Ihe Uc:cnsecs' Anawcr 10 Ihe Petitioo (April 11. 1991). The Liccnalng 
Board accepted SAPL'. ~tion .. curing Ihe deficiency In its orlglnal petition. LBP-91-28. 33 NRC at 
SSg nA. 
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maUer comes before us in accordance with the interim appellate procedures in 
effect at the time of the Licensing Board's decision.4 

UI. ANALYSIS 

A. Whether SAPL's Appe~l Should .Be Dismissed 

We consider first the'question whether SAPL's appeal should be dismissed 
for its failure to submit a supporting brief with its notice of appeal as required 
under 10 C.F.R. §2.714a(a). Both the Staff and the Licensees urge dismissal 
on this ground. 

There is no doubt that 10 C.F.R. §2.714a governs any appeal from the 
Licensing Board's order. See Florida Power & Light Co. (Turkey Point Nuclear 
Generating Plant, Units 3 and 4), CLI-91-5, 33 NRC 238 (1991). Section 
2.714a(a) applies to circumstances, like those here, in which the Licensing 
Board's order wholly denies 'a petition for leave to intervene or request for 
hearing. To assert an appeal: under this provision, a party must file a notice 
of appeal and accompanying supporting brief within 10 days after service of 
the Board's order. The Licensing Board specifically noted the applicability 
of section 2.714a(a) in its order, 33 NRC at 560, and SAPL concedes that it 
should have filed its brief with its notice of appeal.' Although the provisions 
in section 2.714a may not be jurisdictional in the sense that they absolutely 
preclude consideration of appeals that are not perfected within the prescribed 
time, further consideration of the appeal is warranted only if good cause is 
shown for the failure to file on time. Turkey Point, CLI-91-5, supra, 33 NRC 
at 240. 

To explain its failure to file on time, SAPL states that it mistakenly treated its 
appeal as an appeal under 10 C.F.R. § 2.762 from an initial decision for which 
SAPL would have had 30 days from the filing of its notice of appeal to file its 
supporting brief.6 SAPL attributes its error to "oversight" and its "long standing 
practice of filing briefs" in the' operating license proceeding. In view of its long 
participation as an intervenor in Seabrook proceedings and the timeliness of its 
notice of appeal, SAPL asks that we not foreclose consideration of its late brief. 

For their part, the Licensees and the Staff argue that SAPL's reasons for 
its late filing are unpersuasive and that, on the strength of oW' recent decision 
in Turkey Point, CLI-91-5, Supra, SAPL's appeal should be dismissed.7 In 

I 

4 Su 10 c.F.R. 12.785 note (b). pubWMtl al 55 Fed. Rcg. 42,944 (Oct. 24. 1990). 
'Dric! Supportin& Intavenor', Notice of Appeal of LDP·91·2S 113 (July 23, 1991). 
6U I 

7 liccnaecs' Motion 10 Dismiss Appeal (July 17, 1991); NRC Staff'Response in Support of Ucemec'. MoIioa 
10 Dismisl Appeal (July 29, 1991). licensees' c:ounaclllOlCllhll SAPL did not Ii10 I motion for 1eavo 10 Ii10 ill 

I (Co~tl) 
I 
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particular, both believe that SAPL's long participation in NRC proceedings 
and the Licensing Board's specific reference to 10 C.F.R. §2.714a in its order 
undercut SAPL's argument that its late filing be overlooked. 

We agree with the Licensees and the Staff. Neither SAPL nor its counsel is a 
novice to NRC proceedings. SAPL's failure to follow the applicable procedures 
is not excused by its averment that it was accustomed to handling other matters 
differently. We do not think it too much to expect participants in our proceedings 
to read and otherwise familiarize themselves with the applicable rules of practice. 
See Duke Power Co. (perkins Nuclear Station, Units I, 2, and 3), ALAB-61S, 
12 NRC 350, 352 (1980). Even in instances involving lay litigants, we expect 
adherence to deadlines to ensure the orderly administration of the adjudicatory 
process. See Turkey Point, CLI-91-S, supra, 33 NRC at 241. Because we do 
not believe that SAPL has shown sufficient cause for its failure to timely file its 
brief, SAPL's appeal from the Licensing Board's decision denying its petition 
to intervene is dismissed. 

B. The Licensing Board's Denial of Standing 

While we have decided that SAPL's tardy filing warrants dismissal of the 
appeal, we have determined on review of the Licensing Board's decision and 
the positions of the parties that the Board was correct in denying SAPL standing. 
Although we are satisfied that the Licensing Board reached the appropriate result, 
we rest our determination on somewhat different grounds than did the Licensing 
Board. SAPL has not shown, even accepting its claim of injury, that a remedy 
in this proceeding will abate the alleged harm. 

There is no dispute over the basic principles governing the standing de
termination. The Commission has long applied contemporaneous judicial con
cepts of standing in determining whether a petitioner has established a right to 
intervene and to a hearing in NRC proceedings. Florida Power &. Ughl Co. (St. 
Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989); 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), CLI-83-
25, 18 NRC 327,332-33 (1983); Portland General Electric Co. (pebble Springs 
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 614 (1976). To establish 
standing, the petitioner must show that the proposed action will cause "injury 
in fact" to the petitioner's interest and that the injury is arguably within the 
''zone of interests" protected by the statutes governing the proceeding. Three 
Mile Island, CLI-83-25, supra, 18 NRC at 332. In making this showing, the 
petitioner must establish that he or she will suffer a distinct and palpable harm 

brief out of time. Such a moom would have been appropriate, SIC KOIUM GM and EUctric Co. (Wolf Creclt 
Generating SIlUon. Unit 1). ALAB-424. 6 NRC 122. 126 (1977). but we have considered. in any event, SAPL'. 
arguments for accepting lIS brief for purposes oC our dec:isim h=. 
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that constitutes the injury in !fact, that the injury can be traced fairly to the 
challenged action, and that the injury is likely to be redressed by a favorable 
decision in the proceeding. See Del/urns v. NRC, 863 F.2d 968, 971 (D.C. Cir. 
1988). I 

The Licensing Board found that SAPL had "not demonstrated any injury in 
fact and has alleged no basis for an interest within the scope of this proceeding." 
LBP-91-28, supra, 33 NRC at 559. Although SAPL's claim of injury rests on a 
somewhat tenuous chain of inferences. it is not clear that harms arising from a 
co-owner's relationship to or influence over the plant operator are wholly beyond 
the scope of an ownership trarlsfer proceeding.' Nonetheless, we find that SAPL 
has not satisfied the threshold standing requirements. because it has failed to 
describe how any remedy in this proceeding can provide relief where. without 
objection. a separate amendment will permit an NU subsidiary to operate and 
manage the plant. 

SAPL's position is premised on NU's alleged harassment and intimidation of 
employees at its Millstone plant. In SAPL's view, the alleged conduct, should it 
occur at Seabrook, would make operation of the plant more hazardous. SAPL's 
objection to NAEC's holding an ownership interest rests on the purported 
influence of NU through its subsidiary over the plant operator. But in order 
to establish its standing, SAPL bears the burden of showing that, but for the 
particular action it challenges, its injury would abate. See Simon v. Eastern 
Kentucky Welfare Rights Organization, 426 U.S. 26, 38 (1976); Del/urns v. 
NRC, supra, 863 F.2d at 971.· 

About a week after the notice of the ownership transfer amendment was pub
lished, a notice appeared in the Federal Register of a separate amendment by 
which operational authority over Seabrook would be transferred from PSNH to 
NAESCO, a different NU subsidiary. 56 Fed. Reg. 9373-74, 9384 (Mar. 6, 
1991). The latter amendment would authorize NAESCO to manage, operate, 
and maintain the Seabrook plant,1I matters that are at the heart of SAPL's concern 
and claim of potential injury. Yet, despite its objection to NU's involvement 
with the Seabrook project, SAPL did not respond to that notice by filing a peti
tion for leave to intervene or f~r hearing on that amendment, nor has SAPL since 

I Cf. Public Service Co. o/INliaNJ (MamIe Hill Nuclear Generating Station, Units 1 and 2), AUJJ4S9, 7 NRC 
179,200 (1978) (co-owner must be licensed in view of inJIuencc owner can exert aver !he actions and attitudes 
of its agentS wi!hom being in "possession" of !he premises); GCMral Euctric Co. and Sou!hwcst AIomic Energy 
Associates, 3 AEC 99 (1966) (foreign corporation'a ownership, control, or domination an issue in cmstruction 
permit procecding). ' 
\I As indicated in !he notice, howcver, !he reorganization plan contemplates !hat !he transfer of managerial 

aulhority will be accomplished by tnnsfetrlng air"", Seabrook iliff and contractor support to NAESCO for 
!he management and operation or Seabrook. 

I 

! 
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sought permission for late intervention.10 No other challenge to the amendment 
has been filed. Even if SAPL were granted the relief it requests wi~ respect to 
the ownership transfer amendment, it appears that the harm that SAPL claims it 
will suffer would still occur from an amendment SAPL has left unchallenged. 
Thus, we are satisfied that SAPL has not sufficiently demonstrated its standing 
to intervene in this proceeding concerning the ownership transfer amendment 
SAPL has not shown that its alleged harm would abate if it were granted relief 
on the amendment at issue in this proceeding. 

IV. CONCLUSION 

For the reasons stated in this decision, SAPL's appeal is dismissed and the 
Licensing Board's order in LBP-91-28 is otherwise affirmed. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 15th day of November 1991. 

For the Commission 

SAMUEL J. CHll.K 
Secretary of the Commission 

lOin Ihe November 13 letter from Mr. Feigenbaum Ihlllrll1lmil1ed Ihe application for Ihe ownc:nhip lrlI1Sfer 
amendment, PSNlI noled ilS inlCnl \0 separately seck boIh amendmenlS. The two amendment Ipplicationa 
were distinguished in !he Secretary', IrlI1Imitu1 of SAPL', intcm:ntion petition \0 Ihe Ilcenaing Board. &. 
Mcmonndum for B. Paul COllet, Ir., ond Adminiatntive Iudge, from Samuel 1. Oillk, Secretary of the 
Commission (Apr. 29, 1991). In additiCll, boch Ihe LiCCllSCC:S and !he NRC Staff had IIOIed SAPL'. failure 
\0 aeck intervention on !he amendment InvoI viog NAESCO in Iheir initial responses \0 SAPL', petition on the 
ownc:nhip transfer amendment. 
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Docket Nos. SO-44O-A 
S0-34S-A 

(Suspension of 
Antitrust Conditions) 

November 20, 1991 * 

The Commission sua sponte exercises its inherent supervisory power over 
an adjudicatory proceeding initiated by applicants' request for amendments that 
would remove certain antitrust license conditions pertaining to the Perry and 
Davis-Besse nuclear plants. The Commission directs its Licensing Board to 
suspend consideration of all mauers, except for two issues referred to as the 

. "bedrock" legal issue. 

*Rc-scrvcd Navanber 21.1991. because or c:o:rection 10 note 3. 
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DECISIONAL BIAS (NRC STAFF) 

STAFF BIAS 

The Commission notes that consideration of an issue of decisional bias 
is unprecedented in its proceedings and defers providing guidance where the 
"bedrock" legal issue has the potential to be dispositive of the proceeding. 

ORDER 

The instant proceeding was initiated by Ohio Edison Company's, Cleveland 
Electric Illuminating Company's, and Toledo Edison Company's (Applicants) 
requests for amendments to the operating licenses for the Perry and the Davis
Besse nuclear plants. The amendments would remove certain antitrust license 
conditions that were attached to the licenses as a result of the Commission's 
initial antitrust review pursuant to section 105c of the Atomic Energy Act of 
1954, as amended. The opportunity for a formal adjudicatory hearing was 
afforded the Applicants on the occasion of the NRC Staff's announcement 
that after administrative consideration, it would deny the amendment request. 
See 56 Fed. Reg. 20,057 (1991). A Licensing Board was constituted to 
consider requests for hearing and intervention. Applicants requested the hearing 
on the denial and other parties sought to intervene on the basis of their 
interesL Intervention was granted to United States Department of Justice, City 
of Cleveland, American Municipal Power-Ohio, Inc., and the Alabama Electric 
Cooperative} The NRC Staff is also a party. 

The Licensing Board has recently issued orders memorializing its rulings 
during a prehearing conference and announcing a hearing and providing for 
limited appearance requests. Among other things, the Board ruled that it 
had jurisdiction to conduct the proceeding,2 admitted licensee Ohio Edison's 
contention relating to alleged decisional bias by the NRC Staff, and provided an 
opportunity to submit a joint statement setting forth the "bedrock" legal issue 
(or issues) in this proceeding that thereafter will be the subject of possibly 
dispositive summary disposition motions. LBP-91-38, 34 NRC 229 (1991). 

1 Alabama Electric Cooperative', inteIvention wu gnntcd u a matter of discrelion and wu limited in various 
~ not here relcvant. 
2We adtnowlcdge that the City of Ccvdand, which wu admiucd u an intcrvmor in the proc:ecding. hal appealed 
(relying on 10 C.F.R. 12.7141) the Licensing Board', jurisdictional ruling in the proceeding. We will consider 
Ccvc1and', filing. and any responses thc:relO, in due cowsc. 
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Under the Board's order the parties will for the next approximately 6 months 
be briefing what they have all acknowledged is a "bedrock" legal issue.' Ohio 
Edison has volunteered that the decision on the legal issue has the potential of 
allowing applicants to proceed to an evidentiary proceeding or of terminating 
the hearing in favor of maintaining the license conditions. 

While intimating no opinion on this issue or any other issue before the 
Board. we hereby exercise oUr inherent supervisory power over adjudicatory 
proceedings to direct the Licensing Board to suspend its consideration of all 
matters in this proceeding with the sole exception of the so-called ''bedrock" 
legal issue. We take this action today because the bedrock issue has the potential 
to be wspositive of this proceerung and particularly in light of the nature of 
the contention on decisional bias by the NRC Staff. The admission of such a 
contention appears to be without precedent in our procee<lings. Thus, there is 
no current guidance available to the Licensing Board on this kind of issue, and 
the Commission is not inclined to consider how such guidance is to be provided 
while the possibility remains that the proceeding will be resolved without any 
need to reach the issue! 

IT IS SO ORDERED. 

I 

Dated at Rockville, Maryland,l 
this 20th day of November 1991. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

3Tho parties havo informed tho licensing' Board that all or tho parties havo agreed upon the following al the 
"'bedrock" legal issue (or issues) in this proc:ccding: 

Is the Canmission without authonlY as • mailer of law llI'Ider lection 105 of the Atanic EnersY Ac:t 
10 Rt&in antilNlt license conditions contained in an operating license if it linda that tho ac:tual c:oct of 
elcc:trlcily rrom the licensed nuclear power plant is higher than the c:oct or elecuicity fran alternative 
10urces, all as appropriately m~ and compamI7 

and I 

Are the Applicants' requests ror sUspension or the anUlNIt license cmdWons barred by lei judicatl, or 
c:oJlatcnl estoppel. or laches, or the law or the case? 

S66 Lener from R. OoldbcJg and C. Strother, Jr., Counsel for the City of C1c:vcland, 10 Judges Miller, Bcchhocf'er, 
and Bollwcrlt (Nov. 7, 1991). : 
4We note the SWI'I Response 10 Ohio Edison Canpany'llnt=ogatoUes 10 the Nuclear Regulatory Commission 
Staff was filed Oc:tobcr 23, 1991. Ohio Edison responded with a motion 10 eanpclleeking fuJ1her anlWctI from 
the NRC Staff. 
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UNITED STATES OF AMERICA 
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ATOMIC SAFETY AND UCENSING BOARD 

I 

Before Administrative Judges: 

Thomas S. Moore, Chairman 
Dr. :George A. Ferguson 

Dr. Jerry R. Kline 

LBP·91-39 

In the Matter of Docket No. 50-322·0LA·2 
(ASLBP No. 91-631'()3-OLA·2) 

(PossessIon-Only LIcense) 

LONG ISLAND UGHTING 
COMPANY 

i 

(Shoreham Nuclear Power Statlon, 
Unit 1) November 15, 1991 

In this Memorandum and Order, the Licensing Board finds that none of 
the petitioner's proferred contentions are admissible and, therefore, it denies 
petitioner's intervention petition. 

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS 

The Commission has mad~ it clear that the new pleading requirements of 
10 C.F.R. § 2.714(b) are to be enforced vigorously and that licensing boards 
are not free to assume any missing information in a contention. See Arizona 
Public Service Co. (palo Verde Nuclear Generating Station, Units I, 2; and 3), 
CLI-9I-I2. 34 NRC 149, 155-56 (1991). 

I 

REGULATORY GUIDES: 'STATUS 
I 

It is well settled that regulatory guides are just that - guides, not regulations 
- and compliance with them is not required. See. e.g., Petition/or Emergency 

! 
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and Remedial Action. 0..1-78-6, 7 NRC 400, 406-07 (1978); Philadelphia 
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 
681,737 (1985); Long Island Lighting Co. (Shoreham Nuclear Power Station, 
Unit I), ALAB-788, 20 NRC 1102, 1161 (1984). 

RULES OF PRACTICE: CONTENTIONS 

A motion for reconsideration of a portion of the Licensing Board's earlier 
ruling on petitioner's standing is not a proper subject for a contention as that term 
is used in 10 C.P.R. § 2.714(b). The petitioner's contentions must focus on the 
issues identified in the notice of hearing, the applicant's amendment application, 
and the staff's environmental responsibilities relating to that application, not on 
the petitioner's own standing to raise issues concerning these matters. 

MEMORANDUM AND ORDER 
(Ruling on Contentions) 

I. 

The history of this proceeding for a "possession-only license" (POL) amend
ment for Long Island Lighting Company's (applicant's) Shoreham Nuclear 
Power Station is set forth in several earlier Commission and Licensing Board 
opinions and need not be repeated here.1 It suffices to note that, in LBP-91-
26, the Licensing Board (as then constituted) ruled that petitioner, Scientists 
and Engineers for Secure Energy, Inc. ("SE2"), had alleged sufficient injury in 
its intervention petition to establish standing to raise certain issues under the 
National Environmental Policy Act (NEPA), 42 U.S.C. §4321 et seq., and the 
Commission's implementing environmental regulations, 10 C.F.R. Part 51.2 SE2 
then filed a supplemental petition containing seven contentions.3 The applicant 
and the NRC staff both opposed the admission of any of the proffered con-

1 SIC CU·91.1. 33 NRC I (1991): LBP·91·26, 33 NRC 537, rlcolLfwl'tJlioll ckni,J, LBP·91·32, 34 NRC 132 
(1991): LBP·91·7, 33 NRC 179 (1991). 
2 &. 33 NRC at 543, 547. 
3 SIC Petitionen' Amendment and Supplement to Petitions to Inte:vcne [hc:rc:inaf'tcr Petitioner'a Supplement] (July 

1,1991). 
Allhough a second petitioner, Shoreham-Wading River Central School Disuict (SWRCSD), joined SE2 In 

filing a joint supplemcntal petition, that petitioncr'alnitia1lntcrvcntion petition was earlier denied. SIC LBP·91· 
26. 33 NRC at 545-47. AlIhough SWRCSD has /iled an appeal from that ruling with the Commission, only SE2 
mnains II • petitioner before us. 
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tentions.4 Thereafter, the Board held a prehearing conference at which it heard 
argument on the admissibility of the petitioner's contentions.' 

For the reasons that follow, we conclude that none of the petitioner's proffered 
contentions are admissible. Accordingly, SE2's petition to intervene is denied. 
Below, we address seriatim each of the petitioner's contentions. 

ll. 

A. The petitioner's first ~ntention asserts that, before issuing the POL, 
the NRC must prepare an environmental impact statement (EIS) to consider the 
impacts of the proposal to decommission Shoreham. This is so, the contention 
states, because the POL is within the scope of the proposal to decommission 
Shoreham 'and the decommissioning proposal is itself a major federal action 
significantly affecting the quality of the human environment Next, quoting 
the definitions from the NEPA regulations of the Council on Environmental 
Quality (CEQ) that have been adopted by the NRC in 10 C.P.R. § S1.l4(b), 
the contention claims that the POL is within the scope of the proposal to 
decommission Shoreham "because it is an 'interdependent [part] of [that] larger 
action and depend[s upon (sic)] the larger action for [its] justification.'"6 Finally, 
and again relying on definitions from CEQ's regulations adopted by the NRC, 
the contention asserts that the' POL is also a cumulative action that should be 
discussed in a comprehensive EIS on the decommissioning of Shoreham. 

In arguing that the petitioner's first contention is inadmissible, the applicant 
and the staff both assert that the contention does not meet the requirements for 
an admissible Shoreham contention laid down by the Commission in several 
recent rulings. They also argue that the petitioner's contention fails to meet the 
general standards of 10 C.F.R. § 2.714(b)(2)(ii), which requires that a contention 
set forth the facts or expert opinion supporting it 

The applicant and the staff are correct that the petitioner's first contention 
does not meet the special requirements for an admissible contention enunciated 
in earlier rulings by the Commission for proceedings involving Shoreham. In the 
first of those decisions, CLI-90-8,7 the Commission addressed the intervention 
petitions of SE2 and SWRCSD in an earlier chapter of the Shoreham saga. 
At issue were the validity of a confirmatory order in which the applicant 
agreed not to refuel the reactor without agency permission and two license 

I 

4 Sit LILCO', Opposition to SF.2', Contentions at MPosscssion Only" Ucense Amendment (July 12. 1991); 
NRC StarrResponsc to Petitioners'luly I, 1991 Amended Petition and Supplement (Iuly 22, 1991). 
'On September 24,1991, the licensing Board WlS reconstituted to include the cum:nt CtahmID. S" 56 Fed. 

Reg. 49.804 (1991). I 

6 Petitioner', Supplement at 7. I 

732 NRC 201 (1990). rlcolISuuralio" tk,uld. CU-91-2, 33 NRC 61 (1991). 

275 



amendments involving changes to the applicant's security plan and off site 
emergency preparedness. The petitioners argued that these agency actions 
amounted to a de facto decommissioning of Shoreham that could be approved 
under NEPA only after the NRC prepared an EIS considering the resumed 
operation of the facility as an alternative to decommissioning. The Commission 
responded that the applicant's determination not to operate Shoreham was a 
purely private action that did not involve the agency. As a consequence, 
only its decision on the method of decommissioning, not its decision whether 
to decommission, requires NRC approval. Further, the Commission stated 
that because "[t]he alternative of 'resumed operation' - or other methods of 
generating electricity - are alternatives to the de<;ision not to operate Shoreham 
and thus are beyond Commission consideration,"' such alternatives "need not 
be considered under NEPA" so that no EIS is needed.' With this guidance, the 
Commission then forwarded the intervention petitions to the Licensing Board 
for further proceedings. 

Thereafter, in CLI-91-4,lo the Commission denied. as interlocutory, the 
appeal of the same petitioners from a Licensing Board ruling finding that 
they lacked standing, but permitting them to rectify the deficiencies in their 
petitions.ll The Commission took the opportunity in CLI-91-4, however, to 
correct another portion of that roling in which the Board decided, based on 
CLI-90-8, that the petitioners' claims regarding the illegal segmentation of the 
Shoreham decommissioning process were outside the scope of the amendment 
proceeding. In explaining its earlier ruling, the Commission opined that while it 
doubted the petitioners could credibly show that the three actions at issue were 
part of the decommissioning process, its decision in CLI-90-8 nonetheless was 
not intended to preclude an improper segmentation claim. At the same time, the 
Commission stated that any such contention 

will at a minimum need to offer some plausible explanation why an IDS might be required 
for an NRC decision approving a Shoreham decommissioning plan and how these actions 
here could, by foreclosing alternative decommissioning methods or lane other NEPA-bascd 
couiderations, constitute an illegal.egmcntation of the EIS proccss.1l 

Finally, in CLI-91-1, an opinion involving the present POL proceeding 
handed down between the two earlier discussed decisions, the Commission 
addressed the threshold question whether a POL request must be preceded by 
the applicant's decommiSSioning plan. It concluded that "[n]either regulations, 

• 32 NRC 207 ((OOInOIC anlued). 
'ItL 11208. 

1033 NRC 233 (1991). 
11 S .. LBP·91.1, 33 NRC 15 (1991). 
ll33 NRC It ZJ7 (emphasis in original). 
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NEPA, nor policy considerations require a decommissioning plan to be submitted 
.in conjunction with the POL application."13 The Commission stated that 

the decommissioning rules do not tootcmplate that a POL would, in nonnal circumstances, 
need to be preceded by submissioo of any panic:u1ar environmental information or accanpa
nied by any NEPA review related to decommissioning. Accordingly, we do not believe that 
NEPA or 10 C.F.R. Part Slservcs as a basis for linking a POL with the filing or Teview of 
any preliminary decommissioning plan. or course there may be special circumstances where 
some NEPA review for a POL may be warranted despite the categorical exclusioo [of 10 
C.F.R. § SI.22(c)(9»), for example if 1he POL clearly could be shown actually to foreclose 
alternative ways to conduct decommissioning that would mitigate or alleviate some signifi
cant environmental impact. But, from 1he papers filed with us at this preliminary stage, no 
such special circumstance appears, in this casc.14 

It then forwarded the petition~ to the Licensing Board for further proceedings 
"in accordance with the opinions expressed herein and in CLI-90-S."U 

Taken together, these Commission decisions direct that, in this POL proceed
ing, an admissible NEPA contention must meet two tests. First, the contention 
must "offer some plausible explanation why an EIS might be required for an 
NRC decision approving a Shoreham decommissioning plan."16 In other words, 
the contention must explain why the environmental impacts of decommission
ing Shoreham fall outside the' envelope of impacts already considered by the 
Commission in the agency's Final Generic Environmental Impact Statement on 
Decommissioning of Nuclear Pacilities {GEIS)P That GElS formed the basis 
for the Commission's current decommissioning rules." It also is the underpin
ning for the deletion of the former regulatory provision requiring an EIS for 
the decommissioning of every plant 19 Because the Commission already has de
termined on the basis of the GElS that the relative impacts of decommissioning 
a reactor are comparable from one plant to another, no purpose is served by 
duplicating, in a plant-specific EIS, the conclusions contained in the GEIS.20 

13 33 NRC at 6. 
14/d. at 6-7. 
"Id. al7. 

I 

The Licensing Board !hcrea!t.cr dctcnnincd !hallhc Commission', guidance in CU·91-4 is fully app1icable to 
this POL proceeding. The Board re&Smed lhal, because CU·914 is. modificatiat orCU·9().I,1hc modificatiat 
must be followed as well. S" LBP-91-26, 33 NRC at 54l. 
16CU·914,33 NRC 'l237. 
17NUREO-OS86 (August 1988). 
18 Se. 53 Fed. Reg. 24,018 (1988). 
19 S" 10 c.F.R. §51.20(b)(S) (1988). , 
20 AJ Ihc Commissim stated in !he Statement of Considcratiau aa:ompanying Ihc final dec:ommilliming 
ft'guIatim: . 

The Commissim':a primary reason for eliminating. mandatory EIS Cor cIcc:ommissimin& is tbal!he 
impacts have been Clonsidcred gencricilly in • GElS. The Commissim determined lhat ewninalion oC 
these impacts and !heir c:umuIative effect m!he environment and their integntiat into Ihc wutc c!iJpocal 

(COI'IIWud) 
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Thus, to satisfy the Commission's first test, the contention must distinguish the 
impacts of decommissioning Shoreham from the runge of impacts already con
sidered in the GElS. Second, the contention must plausibly explain how the 
granting of the POL involves special circumstances likely to foreclose one or 
more of the alternatives for decommissioning Shoreham so that such agency 
action constitutes an illegal segmentation of the EIS procesS.21 In its rulings, the 
Commission mandated that both these requirements must be met, making a con
tention's failure- to meet either fatal to its admissibility.22 Additionally, of course, 
the contention must satisfy the pleading requirements of 10 C.P.R. § 2.714(b). 

The petitioner's first contention fails to meet either part of the Commission's 
two-prong test. In an apparent auempt to_ satisfy the first requirement, the 
contention asserts that an EIS is required because the proposal to decommission 
Shoreham is a major federal action significantly affecting the quality of the 
human environment. This assertion is completely inadequate to meet the first 
part of the test, requiring a reasonable explanation why the GElS is inapplicable 
to the decommissioning of Shoreham. Nothing in the petitioner's first contention 
even hints at such an explanation. 

Nor does the petitioner's contention satisfy the second requirement that it 
provide a ''plausible explanation" of how the POL amendment constitutes an 
iUegal segmentation of the £IS procesS.23 Petitioner's contention attempts to 
confront this requirement by relying upon the definitions in 40 C.P.R. § 1508.25 
of the CEQ regulations to claim that the POL is an interdependent part of the 
Shoreham decommissioning process that depends upon decommissioning for its 
justification. The contention also claims, again solely relying upon the ~efini
tions in the CEQ regulations, that the POL amendment is a cumulative action 
that has cumulatively significant impacts with decommissioning and, therefore, 
the POL should be discussed as part of the EIS on the decommissioning of 
Shoreham. Further, at the prehearing conference, the petitioner argued that it 
was raising only a legal argument in aUempting to meet the second prong of the 
Commission's tesL24 But the Commission's direction that the contention contain 

process could best be euminecI generically •••• The (lEIS mows that the cliffc:n:ncc In Impecta IIIlClIIg 
\he basic alternatives Cor decommissiaUng is small, and the dcse Impact oC docommissiaUng Is small, 
'Whatever alternative is c:hoacn.1n canparison with the impact Iccepced fmn 40 )'CUI rllicenscd operation. 
The tet.tive implcts arc expected to be aimiIar CIOITI plant to plant, 10 that I sito-rpeclfic £IS would 
result In the lime conclusions u the GElS with zegard to methods oC decommiuiaUng. Although aomc 
c:ornmenICn correctly point out that an EA is muc:h less detailed In its uacssment of Impac:u than an £IS. 
if the Implcts Cor I particular plant arc significantly different from thCIIC studied generically because rl 
sito-rpeclfic cmsidcntions. \he environmental assessment would cIiIcoIw !hose and lay the CClUllIUtion 
Cor the pnparatlon oC an ElS. If the Impacts Cor I particular plant are not significantly diff=nt, I Fmding 
of No Significant Impact would be pteparcd. 

53 Fed. Reg. It 24.039. 
21 $11 CU.91-4. 33 NRC It 237; CU-91·1. 33 NRC It 7. 
2233 NRC It 237. 
23/d. 
24Tr. It 16. 
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a "plausible explanation" requires much more than merely quoting regulatory 
definitions. In order to provide a sufficient explanation, the contention, at a 
minimum, must spell out how the POL amendment is an interdependent part of 
the decommissioning process and how that amendment is unjustified except as 
part of that process. Similarly, the contention must elucidate how the POL has 
cumulatively significant impacts with decommissioning. Because these matters 
are not self-evident, fulfillment of the Commission's test requires a much fuller 
explanation in order to make' the proffered explanation ''plausible," even if the 
petitioner seeks to raise only; a legal issue. 

Additionally, the adequate explanation component of the Commission's two
pronged test dovetails with the pleading requirements of 10 C.P.R. § 2. 714(b)(ii) 
and (iii). Those provisions direct, respectively, that the petitioner provide "[a] 
concise statement of the alleged facts . • • which support the contention" and 
"[s]ufficient information • • • to show.that a genuine dispute exists • • • on 
a material issue of law or facL" Judged by either. of these standards, the 
petitioner's contention is inadequate for the same reasons that the contention 
fails to meet the Commission's "plausible explanation" requiremenL FUrther, 
the Commission has made it clear that the new pleading requirements of section 
2.714(b) are to be enforced rigorously and that we are not free to assume any 
missing information in a contention.l5 When viewed in light of these strictures, 
it is apparent that the petitioner's first contention is inadmissible. 

B. The petitioner's second contention asserts that the agency's GElS does 
not apply to the proposal to decommission Shoreham because the generic impact 
statement is limited in its scope to facilities at the end of their useful life or 
to reactors closed prematurely due to an accident. Because neither situation is 
applicable to Shoreham, the contention claims that the NRC must apply its now 
abrogated regulation, 10 C.P.R. § SI.2O(b)(S) (1988), that required an EIS for 
each decommissioning proposal. 

In opposing the admission of the petitioner's second contention, the staff 
argues that the contention fails to establish the essential nexus between the 
proposed POL amendment and the decommissioning of Shoreh3m. Further, the 
surf argues that the contention fails to meet both prongs of the Commission's 
test for an admissible Shoreham contention. The applicant, on the other hand, 
argues that the second contention should be rejected because the petitioner's 
real intent is to raise the issue of the resumed operation of Shoreham, contrary 
to the Commission's earlier directives. 

The petitioner's second contention is identical to a contention it. filed in 
the earlier Shoreham confirmatory order and license amendments proceeding. 
In LBP-91-3S, the Licensing Board rejected that contention on Ute grounds 

I 

15 Su Amona Public SIrvicl Co. (Palo Verde Nuclear Generating SLttion, UniLt 1.2, and 3). CU·91-12, 34 NRC 
149. ISS-S6 (1991). I 

I 
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that it was premised on the erroneous and unestablished premise that the three 
actions at issue required the preparation of an EIS.26 That same reasoning is 
applicable here because the petitioner's second contention is footed upon the 
same mistaken premise. In this proceeding, the petitioner alleged in its first 
contention that the NRC must prepare an EIS on the Shoreham decommissioning 
before issuing the POL amendment because the POL was within the scope of 
that decommissioning proposal. Having rejected this contention, the instant 
one, which deals exclusively with the need for an EIS on the decommissioning 
of Shoreham without mentioning the POL, has no logical foundation. Stated 
otherwise, in order for the issue of Shoreham decommissioning - the sole 
subject of the second contention - to become relevant, the petitioner must first 
establish that the POL amendment - the only licensing action involved in this 
proceeding - is part of the proposal to decommission Shoreham. As the staff 
correctly argues, having failed to establish this crucial linkage, the petitioner's 
second contention is inadmissible. 

The staff is also correct that the petitioner's contention does not meet the 
second prong of the Commission's test for an admissible Shoreham contention. 
The contention contains no explanation of how the POL amendment constitutes 
an illegal segmentation of the EIS process by foreclosing any decommissioning 
methods. Thus, the contention also must be rejected for this reason. 

C. In its third contention, the petitioner asserts simply that "LILCO's 
environmental report should be in the format prescribed by Regulatory Guide 4.2 
(Rev. 2, July 1976):'%7 The staff and the applicant both argue that the contention 
must be rejected for failing to raise a litigable issue. The applicant also asserts 
that the contention is inadmissible because it does not meet the Commission's 
test for an acceptable Shoreham contention. 

The petitioner's third contention is clearly inadmissible. This contention 
also is identical to one the petitioner filed in the earlier Shoreham confirmatory 
order and license amendments proceeding. In LBP-91-35, the Licensing Board 
rejected the contention for failing to present a litigable issue. Observing that 
regulatory guides are not mandatory regulations, the Board concluded that even 
if the contention was proven, it would be of no consequence in the proceeding so 
as to entitle the petitioner to relief.23 That reasoning is equally applicable here. 
It is well settled that regulatory guides are just that - guides, not regulations -
and compliance with them is not required.29 Indeed, the very regulatory guide 
cited by the petitioner specifically notes that conformance with the format set 

2634 NRC 163.171·72 (1991). 
'Z1 Petitioner'a Supplement at 8. 
2334 NRC at 172-73. 
29 Su, •. , •• P,/itioll/or EmuglllCJ aM Rlmedial Actio,.. CU-78-6, 7 NRC 400, 406-07 (1978); PAikMUlp1Ua 
Eucrric Co. (Limerick Gencnting Station, Units 1 and 2). ALAB-819, 22 NRC 681, 737 (1985); Loll, 1.r1all4 
U,lIliIIg Co. (Shoreham Nucleu Po'M:f Station, Unit 1). ALAB·788, 20 NRC 1102, 1161 (l9S4). 
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forth in the guide is not required.3O Accordingly, the contention fails to raise a 
litigable issue and, pursuant to 10 C.F.R. § 2.714(d)(2)(ii), it must be rejected.31 

D. The petitioner's fourth contention relies upon selective quotations from 
the agency's GElS and asserts that an EIS is required for the decommissioning 
of Shoreham because the decommissioning plan submiued by the Long Island 
Power Authority, and adopted by the applicant, proposes to use the DECON 
method. According to the contention, the use of that method will foreclose con
sideration of the SAFSTOR and ENTOMB decommissioning methods thereby 
forfeiting the advantage of reduced occupational exposures offered by the latter 
two alternatives. Finally, the contention asserts that because only the DECON 
method calls for radioactive contaminants to be removed from the site, adop
tion of the POL amendment permitting the applicant to ship certain reactor fuel 
support pieces off site for disposal effectively prejudices consideration of the 
SAFSTOR and ENTOMB decommissioning alternatives. 

For slightly different reasons, the staff and the applicant both claim that the 
petitioner's fourth contention should be rejected for failing to meet the two 
prongs of the Commission's test for an admissible Shoreham contention. They 
both agree, however, that the contention neglects the first prong by offering no 
explanation why the GElS is inapplicable to the decommissioning of Shoreham. 

Although the petitioner's i fourth contention clearly attempts to address the. 
second requirement of the Commission's two-part test, the staff and the appli
cant are correct that it is fataIly flawed for ignoring the first requirement. In 
its contention, the petitioner has not even attempted to explain why the envi
ronmental impacts of decommissioning Shoreham fall outside the envelope of 
impacts already considered in the GElS. Regardless of how liberally we read it, 
the contention contains absolutely no language that can be construed as offering 
an explanation satisfying the first prong of the Commission's test. Further, in 
view of the fact that none of the petitioner's other contentions are admissible, 

30 NRC Resulttory Guide 4.2 (Rev. 2). '1'reparatian o( I!nvironmenlaJ. Reports (or Nuclcu Power Slations" (July 
1976) It ix. ' 
31 A1 the prdlcuing conf'crcncc, the petitioner. in dTect,1OIlght 10 amend Con!ention 3 llating that: 

We have put the contention ill terms o( the (ormat prcscn'bcd by Regulatory Guide 4~ HO'IIeYeI'. 
that (onnat is illustrative o( the lcope 10 be considercd[.) [FJormat in this lensc docs not refer 10 the 
putlcu1u munbcring or chaplcrl or subsectiOlll but 10 the content zoquired for an envirmmcnta1 zq>OrI 
underNEPA. 

The islUe there would be the legal.issue of whether the licensee or the StafI' can &how that the pralcn'bcd 
COOICDIa (or environmental reports under NEPA u illllllrlled by 4.2 have been met by 1ft acceptable and 
n:Ievant environmental report for the proposal 10 clecanmission. 

Tr. at 20. Putting 10 me lide the pn:ccdcnts holding that the petitioner il bound by the literal terms « ita own 
cmtentim. m CtI1'OW Power" U,,,, Co. (Shearon HarriI Nuclear Power Plant). ALAB·8S6, 24 NRC 802, 816 
(1986); Utruricl, AU.B·819. 22 NRC at 709, the petitioner'1 atu:mpt 10 chanac the meaning o( ita COIIlCnIion doca 
nothing 10 enhlllCC its admissibility. In order (or • ccnIenIion c:haIlcn&ina the COI1IenIlI of an environmental zq>OrI 
10 be admissible, the Conunission'. rcgulationa Rquiro that it identify the alleged cmm in the report and llate 
the rcuons why the report is in cnor. ~~ 10 c.F.R. f2.714(b)(2)(iii). Even u orally alla'Cd at the ptdIearing 
catfercncc, the petitioner'l third contention is atiIl woefully deficient. 
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there is no basis for incorporating the required explanation from· another con
tention, even if that were appropriate. Because a contention must meet both 
parts of the Commission's test to be admissible, petitioner's failure to address 
the first prong requires that it be rejected. 

E. The petitioner's fifth contention avers that the Licensing Board's earlier 
ruling in LBP-91-26 erred in disapproving one of SE2's standing arguments. 
According to the petitioner, it claimed that the Commission's action granting 
a POL to the applicant in order to relieve Shoreham of the provisions of its 
operating license is arbitrary and capricious because the Commission has not 
provided similar relief to other licensed plants undergoing long outages. 

The staff and the applicant both argue that the petitioner's so-called fifth 
contention is not a contention at all, but rather an improperly justified motion 
for reconsideration of LBP-91-26. They also argue that the contention must be 
rejected because the Licensing Board there ruled that SE2 had standing only to 
raise NEPA issues and this filing raises no such issues. 

On its face, the petitioner's purported "contention" is concerned solely with 
the Licensing Board's alleged error in earlier rejecting one of SE2's standing 
arguments. Hence, this so-called "contention" is: in reality, a request to 
reconsider a portion of the Board's prior ruling on standing in LBP-91-26. A 
motion for reconsideration, however, is not a proper subject for a contention 
as that term is used in 10 C.F.R. § 2.714(b). In the instant license amendment 
proceeding, the petitioner's contentions must focus on the issues identified in 
the notice of hearing, the applicant's amendment application, and the staff's 
environmental responsibilities relating to that application, not on the petitioner's 
own standing to raise issues concerning these matters. 

Moreover, even if the petitioner's filing could be considered a contention, 
it still must be rejected. As the applicant correctly notes, the Licensing Board 
previously ruled that SE2 had standing only to raise NEPA issues.31 Because 
this so-called contention does not raise such issues, it is not admissible.33 

F. The petitioner's sixth contention declares that the EIS required for the 
decommissioning of Shoreham must include a consideration of the indirect 
effects of permitting decommissioning, including the construction of fossil-fuel 
plants and associated transmission lines. In opposing the admission of this 
contention, the staff argues that the petitioner's filing is another improperly pled 
motion for reconsideration, this time aimed at the Licensing Board's ruling in 

31 S4. 33 NRC It 543, 547. 
33 At Ihc preheating cmfcrence, the petitlatcr lUted thlt"[i]nsofar II [Contention S] may be considered a mccion 
for n:c:cnsideratlon. we hereby uk the Board 10 ttcat it u such." Tr. It 68. Even u a mccion for reconsideration. 
howevcr,lhc pctitlatcr'l filing is deficient in fonn and conIent. S,,10 C.P.R.I2.73O(b). Nowhere in its filing 
docs the petitiatcr explain how the licensing Board'. rexlating is in cmlf. Nor docs the pctitiatcr'.1iling correct 
the deficiencies that the Board noted in SEl'I Ilanding UJUI!ICIIL Thus, even if petitioner'. fifth cantention is 
viewed charitably as a motion (or reconsideration. its filing fails 10 provide any basis for granting .uch relief. 
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LBP-91-26 that these same indirect effects of decommissioning Shoreham are 
outside the scope of the proceeding. Similarly, the applicant argues that the 
contention should be rejected because it only raiseS a question of law that the 
Licensing Board already held is not in issue in this POL proceeding. 

In filing this contention, 'the petitioner disregarded the Licensing Board's 
earlier explicit ruling with respect to raising any issue involving the building 
of fossil-fuel plants and associated transmission lines to replace the loss of 
Shoreham. In LBP-91-26, the Board stated: 

Such indirect effects would be outside the scope of any required NEPA review in this 
proceeding. It is clear bcyood cavil that the Commissioo has held that restart will not be 
coosidered nor will other methods of generating electricity, which include fossil fuel plants. 
Likewise, the effects of fossil fuel plants are bcyood the scope of the proc:ccding.34 

Accordingly, the Board's earlier ruling forecloses the admission of this con
tention. 

O. The petitioner's seventh and last contention 'States that SE2's pursuit of 
a judicial stay of the POL amendment does not deprive the Licensing Board of 
jurisdiction to enforce 10 C.F.R. §§ 51.100 and 51.101(a)(2)." The staff argues 
that contention should be rejeCted because it involves regulations that only apply 
when an EIS is required, and the contention does not establish that the POL 
amendment requires a NEPA review. In a similar vein, the-applicant argues that 
the contention is inadmissible because, even if it is accepted as true, it does not 
entitle the petitioner to any relief. 

Although labeled a "contention," petitioner's filing is merely a statement 
to the effect that the Licensing Board has jurisdiction to enforce 10 C.F.R. 
§§51.100 and 51.101(a)(2), while the petitioner pursues a judicial stay of the 
POL amendment. As written, this pwported contention is clearly inadmissi
ble because, even if true, it would not entitle the petitioner to any relief.36 

Furthermore, even if the petitioner's filing is somehow read to claim that the 
agency must enforce the cited regulations, those provisions are only applicable 
to proposals requiring an EIS. To be admissible under this theory, the petitioner 
still would need to establish that the POL amendment requires the preparation 
of an EIS. The petitioner has ',made no such showing, so the contention must be 
rejected. ' 

34 33 NRC at S4S. S •• CU-90-8. 32 NRC It 2(11. 
" Section 51.100 prohibits \he agency from making any decision m I pmposal RqUirlng an EIS unlil!he Impact 
II.Ilcment has been mode available Cor public canmcnt. Sectillll SI.I01(o)(2) providca !hat an applicanl may be 
denied I liccnsc Cor I project requiring an EIS if !he Ipplicanl takes any ltep that baa an adverse environmental 
impact or limits !he choice oC %Casm.ble a1tem.UYQ before \he as process is compleled. 
36Su 10 c.FA §2714{d)(2)('u). : 

I 
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Order 

For the foregoing reasons, we find that none of the petitioner's proffered 
contentions are admissible. In order to become a party to the proceeding, 10 
C.F.R. § 2.714(b)(1) requires that a petitioner must have at least one contention 
admitted. Having failed to meet this requirement, petitioner SE2's intervention 
petition is denied. 

Pursuant to 10 C.F.R. §2.714a, the petitioner, within 10 days of service of 
this Memorandum and Order, inayappeal this Order to the Commission by filing 
a notice of appeal and accompanying brief. 

Bethesda, Maryland 
November IS, 1991 
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OFFICE OF NUCLEAR REACTOR REGULATION 
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DD-91-6 

In the Matter of Docket No. 50-302 

FLORIDA POWER CORPORATION 
(Crystal River Nuclear Generating 

Plant, Unit 3) , November 3, 1991 

The Director of the Office of Nuclear Reactor Regulation denies a petition 
filed by Louis D. Putney, on behalf of Edward S. Wollesen, requesting action 
with regard to the Crystal River Unit 3 Nuclear Generating Plant (CR-3). 
Specifically, the Petition alleged that 1500 to 3000 safety-related instruments 
are not properly identified and are not in a proper calibration program, that 
the Security and Fire Protection Programs are insufficiently defined and are not 
auditable, that Florida Power Corporation has not adequately defined and does 
not know the exact requirements of the plant's Technical Specifications, that the 
uncontrolled Plant Review Committee Guidelines Manual includes mandatory 
instructions for nuclear operations, and that because no verification of calibration 
was performed when instrument calibration stickers were removed from plant 
instruments there is no assurance that the instruments are in calibration. The 
Petitioner requests that the NRC institute a proceeding pursuant to 10 C.P.R. 
§ 2.202 to suspend or revoke, the operating license of CR-3 or take such other 
action as may be proper. 

I 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 
I 

I 
I 

INTRODUCTION 
I • 

Louis D. Putney, on behalf of his client, Edward S. Wollesen, filed a request 
(petition) dated June 25, 1991, with the Executive Director for Operations, 
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pursuant to section 2.206 of Title 10 of the Code of Federal Regulations (10 
C.F.R. § 2.206), that the United States Nuclear Regulatory Commission (NRC) 
institute a proceeding pursuant to 10 C.P.R. § 2.202 to suspend or revoke the 
opemting license of the Florida Power Corporation's (FPC or the Licensee) 
Crystal River t!nit 3 Nuclear Genemting Plant (CR-3), or take such other action 
as may be proper. In response to an NRC request, this Petition was supplemented 
by a letter from Mr. Wollesen (petitioner) dated July 23, 1991,1 which provided 
additional details and clarification regarding each allegation in the Petition. The 
original allegations are summarized as follows: 

1. ISoo to 3000 safety-related instruments are not properly identified 
and are not in a proper calibration program. They do not appear 
on plant engineering diagrams and the diagrams do not represent the 
actual plant configuration. 

2. FPC's Security and Fire Protection Programs are not sufficiently 
defined as to be auditable. 

3. FPC has not adequately defined and does not know the exact require
ments of the plant's Technical Specifications (TS). 

4. The uncontrolled Plant Review Committee Guidelines Manual in
cludes mandatory instructions for nuclear operations, contrary to NRC 
requirements. 

S. Since no verification of calibration was performed when instrument 
calibration stickers were removed from the plant's instruments, there 
is no assumnce that these instruments are in calibration. 

NRC Inspection Report S0-302l91-1S, dated September 11, 1991, documents 
the results of an inspection by a Region IT inspection team covering the issues 
raised in the Petition and the July 23, 1991 letter. FPC provided its response to 
the Petition by letter dated September 20, 1991. Both of these documents were 
considered in evaluating the Petitioner's allegations. 

DISCUSSION 

A. Plant Instruments Not Calibrated and Not on Engineering Diagrams 

The statement of this concern in the Petition is as follows: 

l,soo 10 3,000 instnlmenls in Ihe nuclear plant, mosl of which are identified 10 be lafety 
related or important 10 safety, are not being c:ontroIled as required by Ihe regulations of the 
Nuclear Regulatory Commission, thaI is, they are not properly identified and are not in a 
proper calibration program. Therefore, the operability oflhese instrumenl', which are relied 

1 Issues related \0 Petitioner', ~plaint \0 the United StaleS Dtpartmcnt of Labor rcguding the termination of 
his employment with FPC were raised in the July 23,19911=. but an: not addmlsed herein. 
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upon by the nuclear opemen, is questionable. This is obviously a very serious nuclear safety 
concern. In more technic:alterms, these instruments are not in Aorida Power's Configuration 
Management Information System (CMIS), therefore there are no controlled calibration data 
sheets relating to these instruments. As a result, it is impossible for Florida Power to 
determine that the instruments meet or remain within their engi~eering design standards u 
required by the NRC. ronher, the engineering diagrams of the nuclear plant do not include 
these instruments, and the diagrams are not representative or the actual configuration of the 
plant. as required by the NRC. I 

As elaborated by the July 23, 1991lelter, the Petitioner's allegation can be 
summarized as follows. 

Some IS00 to 3000 instruments were removed from the Master Instrument 
List and do not appear in the Configuration Management Information System 
(CMIS). As a result, they are not in a proper calibration program and have no 
controlled calibration data sheets, Therefore, FPC cannot determine if these 
instruments meet their engineering design standards. The plant engineering 
diagrams do not show these instruments, particularly those used to monitor the 
emergency diesel generators 'which have previously been identified as overdue 
for calibration. 

To correct the shortcomings in its earlier instrument calibration program, 
the Licensee initiated an enhanced program in early 1988 that simplified and 
improved the control of instrument calibration. FPC is implementing this new 
program under FPC's Preventive Maintenance Program, which is supported by 
a new computerized work control system, the Maintenance Activity Control 
System (MACS) and the new CMIS. More than half of the 15,000 instruments 
previously on the Master Instrument List have been deleted from the program 
because they do not require periodic calibration or are no longer in use. FPC 
recently removed a number of instrument data sheets, roughly corresponding 
to the lS00-3000 specified by the Petition, from the Document Control System 
because the instruments do not require periodic calibration. 

Since the 1500-3000 instrUments specified by the allegation were not identi
fied, the NRC inspectors examined a random sample of eighty-three instruments 
on the Master Instrument List dated January 29, 198~. Of these eighty-three in
struments, seven were not in the current MACS/CMIS system. However, a valid 
basis existed for the removal 'of each instrument from the program, such as re
moval of the instrument from the plant or installation in a system no longer used 
in the plant The remaining seventy-six instruments are listed in MACS/CMIS. 

The inspection team also examinett'3 ~ample of fifty-two plant instruments 
to determine their current calibration status aiI'd schedule for routine calibration. 
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Some minor deficiencies were noted and identified to the Licensee for correc
tion.2 

Although procedures implementing MACS and CMIS were found to be 
generally adequate, the minor deficiencies and the lack of clarity in assignment 
of responsibility for maintaining instrument categories in CMIS reported by the 
inspection team indicate that these areas are not fully covered in the procedures 
and that a comprehensive procedure for controlling and using MACS and CMIS 
data bases for instrument calibration would be helpful. This was also identified 
to the Licensee. 

However, the above discrepancies have not resulted in instruments not being 
calibrated as necessary, with no identified exceptions of importance to safety. In 
general, instruments reviewed by the inspection team are being calibrated even 
if calibration is shown as not required in CMlS or MACS. Instruments subject to 
calibration have calibration data sheets controlled within the FPC Documentation 
Control System. Other significant design information is cross-referenced by one 
or more CMIS functions. 

The inspection team compared the engineering drawings for 21 of the 
instruments in the 52-instrument sample with the actual plant configuration 
and found two minor discrepancies which were identified to the Licensee 
for correction.' The inspection team also performed a walkdown of several 
emergency diesel generator systems on both diesels. For the approximately fifty 
instruments in the diesel generator systems, no significant discrepancies between 
the actual systems configuration and the drawings were found. In addition, 
approximately a dozen diesel-related instruments were reviewed for calibration 
status, and one was found to be overdue for calibration. 

The Licensee has been engaged in a major program to upgrade its overall 
configuration management program, including a system-by-system evaluation of 
all components and field validation. After completion of this program on 60% 

2Two instruments or the lilly-two were cut of calibraticrt. but were 10 identified in MACS. and wodt requests were 
in place to perform c:a1ibrations_ The one accessible instrument had a deficiency tag on iI. Another two of the 
fifty-two instnlments. a lIow clement mid lIow tmumitter in the reactor building VQU mid-range and high-rmge 
radiation monitor. were not routinely calibrated. because they were classified II not requirlng cah'bratiOlL 1bcse 
instruments an: used for post-accident historical data. The Liccmec has undertaken to calibrate these instruments 
in the future, but has nol agreed that the classification is incom:ct. Four additicrtal instruments were incorrectly 
c1assified IS not n:quiring c:a1ibraticrt. but were in flct in calibration and scheduled for routine calibration via 
recurring wodt n:quest. Another instnlment did not have mI instrument category llsigned in CMIS. and u • 
resull, was incorrectly not n:qumd by MACS to be cah'brated_ However. the instrument WI! in calibration and 
WlS lCheduled for routine calibraticrt. The inspection team requested a listing of all instruments with no lIIigned 
instrument category. and found that 90% of the 739 such instruments at the list were in flct devices that cmnot 
be cahbrated, such as thcnnowe1ls and solenoid valves. The inspecticrt team reviewed I sample or the remaining 
10% or the instruments on the list mid found that all the instruments in the sample were in faet calibrated and 
scheduled for routine cahbraticrt. The deficiency in category Issignments in CMIS was identified to the IJccnscc 
for com:ction. 
3 Piping drawing WD-lOI-FE was incomct in that the integral II ow element and transmitter were shown IS ICpUlte 
instruments. and there were no flow-element isolltion valves. In additicrt. the drawing label for FS-6S-Pl. fire 
main pressure It the inlet to the automatic deluge valve, did not agree with the label on the insuumenL 
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i 
I 

i 
of the systems, no programmatic problems have been identified. The program 
ensures correction of individual discrepancies as found. 

Based on the above, we conclude that although many instruments were re
moved from the Master Instrument List and do not appear in cMIS, they are 
not required to be in the current calibration program because they either do not 
require periodic calibration or are not in use in the plant We further conclude 
that there is no significant programmatic inadequacy in the Licensee's current 
instrumentation calibration program, although some specific deficiencies exist 
and have been identified to the Licensee for correction. The Licensee maintains 
the necessary calibration data sheets, and the reviewed instruments requiring cal
ibration have, in almost all cases, been calibrated and are scheduled for periOdic 
routine calibration. Emergency diesel generator instruments reviewed were not 
found overdue for calibration, and no significant discrepancies between these 
(and other) instruments and plant engineering drawings have been identified. 
Therefore, we conclude that no substantial safety issue has been raised in the 

I 

Petition regarding this allegation. 

B. Security and Fire Protection Programs Not Adequately Defined 

The statement of this conCern in the Petition is as follows: 

Florida Power staled in recent Quality Audit Repons (which are required by the NRC under 
Florida Power's license commilments) that various audited programs. including Serurity and 
Fire Protection, complied with NRC requirements. The repons also stated that the programs 
needed to be defined. In fact, the audited programs are not sufficiently defined so as to be 
auditable as required by the NRC. These unaudited safety related programs give cause for 
great concern for the safety of the nuclear plant. 

In the July 23, 19911euer~ the Petitioner noted that various FPC audit teams 
recommended that implementing procedures be listed in the program documents 
and questioned the procedure review process. The same kinds of questions about 
the procedure review process' are repeated in Allegation C and are addressed in 
the discussion of Allegation C, below. The NRC addressed only the Security 
and Fire Protection programs because the Petitioner specifically identified only 
these programs as examples of "various audited programs." 

The inspection team reviewed seven different Licensee and contractor audit 
reports issued between March 1990 and May 1991 that addressed security 
or fire protection. No report concluded that the Security or Fire Protection 
programs needed to be defini:d. One report concluded that, except for specific 
findings unrelated to this allegation, the Fire Protection Program was adequately 
defined. Another recommended that a listing of the fire protection implementing 
procedures be included in the Fire Protection Plan as an aid, but that, with the 

! 
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exception of three unrelated findings, the Fire Protection Program was effectively 
controlled and implemented. 

The inspection team found rhat cross-references between rhe Fire Protection 
Plan and implementing procedures are included in individual paragraphs in 
the Plan. In response to a Licensee QA audit, a separate listing of Fire 
Protection Plan implementing procedures is being prepared for inclusion in 
the Plan. In addition, the FPC Nuclear Operations Commitment System 
(NOCS) was sampled and shown to provide cross-references between selected 
Plan paragraphs, originating requirements or commitments, and implementing 
procedures. 

The requirements for fire protection at nuclear power plants are defined 
in considerable detail in 10 C.P.R. § 50.48, 10 C.P.R. Part 50, Appendix R, 
10 C.F.R. Part 50, Appendix A, Criterion 3, and, for CR-3 in particular, 
in its TS. FPC audits and NRC inspections have addressed this program 
wirhout identifying significant deficiencies in definition or auditability. See NRC 
Inspection Reports 50-302/89-33 and 91-15. 

The CR-3 Security Plan has been, and continues to be, in conformance 
with regulatory requirements. The Security Plan was originally reviewed and 
approved by the NRC in its Safety Evaluation for the CR-3 operating license 
dated July 5, 1974. Many specific changes have been reviewed and approved 
since that time, and review and approval of a full revision of rhe entire plan 
was completed in early 1991. (See leUers dated July 31, 1990, and February 
11, 1991, from William E. Cline (NRC) to Percy M. Beard, Jr. (FPC). Periodic 
NRC inspections have demonstrated that implementation of the Security Plan 
is acceptable. See NRC Inspection Report 50-302191-07 (SALP), at 13. The 
inspection team noted that rhe NOCS adequately cross-references the Security 
Plan requirements to rhe various implementing procedures. 

Based on the above, we conclude that the Security and Fire Protection 
Programs are satisfactorily defined and rherefore auditable. Moreover, we have 
found no evidence that the programs are deficient. Accordingly, we conclude 
that no substantial safety issue has been raised in the Petition regarding this 
allegation. 

C. Technical Specifications Not Defined, Exac~ Requirements 
Unknown to FPC 

The statement of this allegation in the Petition is as follows: 

Rorida Power's license requirements with the NRC require it to meet the TcdmicaI 
Specifications (TS) for the nuclear planL Rorida Power has not adequately defined and 
docs not know the exact requirements of the Technical Specifications for the nuclcar plant. 

290 



i 

therefore, Florida Power cannol accurately report thal it is complying with the TS, and it is 
impossible to audit the 1'5 program. This is a serious nuclear safety coocem. . 

I 

In the July 23, 1991leuer, the Petitioner narrowed the allegation considerably, 
so that the thrust of the allegation is now as follows. 

1. The review required by TS 6.8.2.1.a of the implementing procedures 
for the Security Plan and Fire Protection Plan, and of Administrative 
Instructions, by the Plant Review Committee (PRC), is not defined and 
PRC members are not qualified to review implementing procedures. 

2. Appendix A of NRC Regulatory Guide (RG) 1.33 "Quality Assurance 
Program Requirements," identifies certain Administrative Procedures 
that each licensee must prepare and maintain. Some of the imple
menting procedures for these Administrative Procedures are not in 
the group identified as Administrative Instructions, and therefore may 
not be reviewed at all, or may be reviewed by Qualified Reviewers 
(rather than the PRC), which would be a reduction in quality. 

The Licensee originally proposed complete TS in its operating license appli
cation. These were reviewed, thoroughly and approved by the NRC. All changes 
to the TS are likewise reviewed and approved by the NRC prior to issuance. 
Compliance with the TS is monitored by NRC inspectors. Where there has been 
evidence of inadequate or incorrect TS, they have been revised. The NRC has 
no evidence of general lack of definition of the TS or lack of knowledge of its 
requirements by FPC. ; 

The following addresses the specific allegations of the July 23, 1991 letter. 
1. TS 6.5.1.2 specifies areas from which supervisory personnel are to 

be chosen as members of the PRC, among which is Security. FPC 
confirmed that members are selected on the basis of qualifications 
and experience required for their positions. The inspection team 
found that the PRC "consists of a diverse group of senior nuclear 
plant managers." ,The latest NRC SALP report, Inspection Report 
50-302/91-07, dated June 28, 1991, states that the PRC "continued 
to be staffed with : qualified personnel." The inspection team further 
notes that FPC dOCument AI-300, "Plant Review Committee Char
ter," contains requirements for training PRC members and that FPC 
maintains a record of such training. 

The Licensee notes that PRC procedure review is performed in ac
cordance with existing guidelines and procedures (Al-300), although 
there is no checklist defining all the factors the PRC must consider. 
Rather, the broad experience and qualifications of the members permit 
an effective review of implementing procedures by collegial discus
sion. Although individual cases of deficiencies in plant procedures 
have come to the attention of the NRC (and have been corrected by 

I 
I 
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the Licensee), the NRC has no evidence that PRC review of those 
procedures was ineffective because of lack of PRC review definition. 

2. The inspection team found that four of the required RG 1.33 Adminis
trative Procedures are not implemented by those FPC procedures cat
egorized as Administrative Instructions, nor are they required to be. 
Therefore, in accordance with TS 6.8.2.1.b, these must be reviewed 
by the Qualified Reviewer process, with the PRe being required to 
review only the 10 C.F.R. § 50.59 safety evaluation. However, the 
PRC in practice does more than just review the section 50.59 safety 
evaluation. For other than minor or routine procedure changes, the 
author of the change or other knowledgeable representative from the 
responsible department typically makes a presentation to the PRC on 
the change. 

The classification of "Administrative Instructions" or "other pr0-
cedures" is not made on the basis of safety importance. Many of the 
"other procedures" are of significant importance to the safe operation 
of the nuclear plant, such as procedures for combatting nuclear plant 
emergencies and for controlling radioactivity. 

Administrative Instructions typically cover matters of general pol
icy or broad applicability, and therefore warrant PRe review. Other 
procedures involve areas of narrower applicability and greater tech
nical detail. These other procedures must be reviewed by an intrade
partmental Qualified Reviewer, and where appropriate, by interdis
Ciplinary Qualified Reviewer(s) in interfacing departments, and be 
approved by the responsible Superintendent or Manager. Qualified 
Reviewers are typically experienced personnel with a high level of 
technical knowledge in a particular area. who also have specialized 
training in review of procedures. NRC requirements for training and 
qualifications of Qualified Reviewers are contained in TS 6.8.2.2. 

Based on the above, we conclude that the CR-3 TS are adequately defined 
and that the Licensee has adequate knowledge of their requirements. We further 
conclude that PRe members are qualified and adequately trained to review 
implementing procedures, that PRe review of such implementing procedures 
complies with TS 6.8.2.1.a. and that PRe review is adequately defined. We also 
conclude that review of implementing procedures of the four required RG 1.33 
Administrative Procedures in accordance with TS 6.8.2.1.b (Qualified Reviewer 
process) is acceptable. Furthermore, there is no reason to conclude that the 
Qualified Reviewer process constitutes a reduction in quality. Therefore, no 
substantial safety issue has been raised in the Petition regarding this allegation. 
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D. Mandatory Instructiohs in UncontroUed Documents 
I 

The statement of this concern in the Petition is as follows: 

The NRC requires that Florida Power not include mandatory instnJctioos in uncontrolled 
manuals used by nuclear operations (ANSI Standard N4S.2.10-1973). This is because 
uncontrolled manuals rna)' be outdated, causing penoone1 to implement the wrong procedure. 
Florida Power's Plant Review Committee Guidelines Manual. an uncontrolled manual, 
includes mandatory instnJctioos for nuclear operatioos. This is a serious nuclear safety 
concern. 

The July 23, 1991 letter indicated that the "mandatory instructions for 
nuclear operations" contained in the uncontrolled PRC Guidelines Manual 
were instructions to comply· with the TS (presumably TS 6.8) governing PRC 
activities, and Administrative Instruction AI-300, "Plant Review Committee 
Charter." 

The inspection team examined copies of the PRC Guidelines Manual, and 
found that they contained outdated TS pages and an outdated copy of AI-300. 
Both the TS pages and AI-300 include mandatory instructions for conduct of the 
PRC. Although the PRC Guidelines Manual contains the word "guidelines," it 
was officially distributed to PRC members for use in performing PRC duties, and 
is listed in AI-300 as an implementing reference. Therefore, TS requirements 
and implementing procedures contained in the Guidelines Manual should be up 
to date. Accordingly, a noncited violation was identified (NCV 91-15-02). This 
violation was not cited in a Notice of Violation because criteria specified in 10 
C.P.R. Part 2, Appendix C, i§ V.A (NRC Enforcement Policy) were satisfied. 
This was an isolated Severity Level V violation, and the Licensee initiated 
appropriate corrective action' before the inspection ended, as discussed below. 
The NRC considers this violation to be of minor safety significance. FPC stated 
that it considered the PRC GUidelines Manual to be a "guidance" document and, 
as an uncontrolled document, did not rely on it to provide mandatory instructions 
of any kind. Training of PRC members includes a review of the current revision 
of AI-300 and emphasizes that employees refer to the latest revision of plant 
documents. AI-300 and the ITS are controlled documents, and it is not likely 
that outdated copies in the PRC Guidelines Manual would have caused a PRC 
member to take erroneous action or to take any action that would negatively 
affect nuclear safety. Moreover, the Licensee took prompt initial corrective 
action, including revising AI-300 to delete the PRC Guidelines Manual from the 
list of implementing references and recalling all copies of the PRC Guidelines 
Manual. The NRC will review the Licensee's final corrective action. 

Based on the above, we conclude that no substantial safety issue has been 
raised in the Petition regarding this allegation. 
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E. Knowledge of Instrument Calibration Status 

The statement of this concern in the Petition is as follows: 

The January 1991 OPS Audit identified problems with instrument calibration at the nuclear 
planL Florida Power had recently adopted a program to remove the instrument calibration 
sticken fran the plants instruments. The sticken were the only place to obtain current 
information on the instruments. In implementing this program, no verification of calibration 
was performed, therefore, there is no assurance these safety related instruments arc in 
calibration as required by the NRC. When this problem was identified, audit management 
and the nuclear plant management told the audit team to forget the issue. This is a serious 
nuclear safety concern. 

The July 23, 1991 Ieuer indicates that the Petitioner's concern focused 
on operator knowledge of the calibration status of the instruments and the 
alleged failure of the new calibration program to properly inform operators of 
instruments past due for calibration. 

A system of instrument tags is the principal method by which operators 
are provided the required information on the status of instrument calibration. 
Organizations responsible for calibration of instruments attach yellow stickers 
to instruments overdue for calibration. Operators have been directed to assume 
that any instrument not so tagged is in calibration, and any instrument with a tag 
is either overdue for calibration or in need of maintenance. Operators are not to 
use such tagged instruments without further review. Although MACS provides 
the calibration status of individual instruments and also lists all out-of-calibration 
instruments associated with a particular surveillance procedure, it appears that 
operator training in and ability to utilize MACS is not fully effective. This was 
identified to the Licensee as a weakness. 

Regarding the Petitioner's allegation that the calibration stickers formerly 
in use were the only place to obtain current calibration information on the 
instrument, the inspection team found that the Licensee's official record of 
instrument calibration was and continues to be the instrument calibration data 
sheets. These are retained in document control and information therein is entered 
into a computer data base separate from MACS and accessible from many 
computers, including those in the control room. The Licensee also stated that 
in a recent audit, random checks by each audit team member did not identify 
any instruments out of calibration. 

Based on the above, we conclude that adequate information is readily avail
able to operators to ascertain the calibration status of instruments. Therefore, no 
substantial safety issue has been raised in the Petition regarding this allegation. 
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CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only when substantial health and safety issues have been raised. See Consol
idated Edison Co. of New York (Indian Point. Units I, 2, and 3), 0.1-75-8,2 
NRC 173, 176 (1975), and Washington Public Power Supply System (wpPSS 
Nuclear Project No. 2), DD~84-7. 19 NRC 899, 923 (1984). The NRC has 
applied this standard to determine if the actions requested in the Petition are 
warranted. For the reasons discussed above, the NRC has no basis for taking 
the actions requested in the Petition, since no substaJitial health and safety issues 
have been raised by the Petition. Accordingly, the Petitioner's request for action 
pursuant to 10 C.F.R. § 2.206 is denied. 

A copy of this decision will be filed with the Secretary·for the Commission's 
review in accordance with 10 C.F.R. § 2.206(c). 

I 
I 
I 

I 
Dated at Rockville, Maryland, 
this 3d day of November 1991. 

I 
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I 
I 

The Licensing Board, in an Initial Decision, determines that a civil penalty 
sought to be imposed by the NRC Staff against a licensee should be reduced 
from $6,750 to $4,275. The Board in particular based its ruling on what it 
considered to be excessive escalation applied by the Staff. 

RULES OF PRACTICE: PROPOSED FINDINGS OF FACT 
(FORMAT) i 

Although various licensing decisions assert that a party. even though not rep
resented by counsel, is not excused from the format requirements for proposed 
findings of fact (10 C.F.R. § 2.754), even where limited resources are a factor, 
these decisions relate to licensing proceedings where an intervenor elects to 
become a party. They are not controlling in a situation where no local public 
document room is reasonably available and where a licensee (which is facing 
a loss of resources through a civil penalty proceeding) alleges that it cannot 
afford to purchase transcripts. The licensing board in that situation should use 
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its best efforts to understand and rule on the merits on the claims presented by 
the licensee. 

RULES OF PRACTICE: CIVIL PENALTIES 

The Commission's program for categorizing violations for the purpose of 
assessing and determining the amount of civil penalties is set forth in 10 C.F.R. 
Part 2. Appendix C. In general, the "nature and extent of the enforcement action 
is intended to reflect the seriousness of the violation," and civil penalties are to 
be tailored to particular facts and circumstances of the violation. 

RULES OF PRACTICE: CIVIL PENALTIES (AGGREGATION) 

Prescribed base civil penalties are subject to adjustment for the severity level 
of the particular violation. In some cases, violations may be evaluated in the 
aggregate and a single severity level assigned for a group of violations. This 
authority has been construed to permit the severity level of the aggregated group 
to be equal to or greater than the severity level of the individual violations 
comprising the group. When aggregating violations, generally both the number 
of violations and their seriousness should be taken into accounL 

RULES OF PRACTICE: CIVIL PENALTIES 

Mter the severity level of a violation has been ascertained, the resultant civil 
penalty may also be escalated or mitigated, under defined circumstances., 

CIVIL PENALTIES: ASSESSMENT 

A total of nine violations. considered collectively. including some that in 
themselves demonstrate a degree of safety significance, may be deemed to 
constitute a management deficiency sufficient to warrant assessment of a civil 
penalty. 

TECHNICAL ISSUES DISCUSSED 

Industrial radiography. 
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INITIAL DECISION 
(Order Imposing a Civil Monetary Penalty) 

Opinion of Judges Bechhoefer and Callihan 
(Including Findings of Fact) 

This proceeding involves an Order Imposing Civil Monetary Penalty, dated 
June 6, 1990, in the amount of $6,750, against ThIsa Gamma Ray, Inc., Thlsa, 
Oklahoma (hereinafter, Thlsa or Licensee ).1 ThIsa is the holder of NRC Materials 
License No. 35-17178-01, dated January 26, 1977, authorizing the possession of 
sealed radiographic sources for use in various exposure devices in the conduct 
of industrial radiography and for the calibration of radiation survey instruments.2 

The license includes a number of technical conditions governing the conduct of 
industrial radiography, including those required by the regulations in 10 C.P.R. 
Part 34. 

The Civil Penalty Order was preceded by a written Notice of Violation and 
Proposed Imposition of Civil Penalty, dated December 29, 1989, which proposed 
a civil penalty of $7,500.' Based on the Licensee's response, the Staff reduced 
the proposed civil penalty to $6,750, the amount sought by the Civil Penalty 
Order. 

fur reasons set forth below, the majority of the Board has concluded that a 
significant civil penalty should be imposed but that the amount sought by the 
Staff should be reduced to $4,275. 

1 The Order was published at SS Fed. Reg. 24,949 Cune 19, 1990). S" ,,/so NRC Staff Testimony of Charles 
Cain, Linda Kamer, and Ioseph DclMcdico (hereinafter, Staff Testimony), rr. Tr. 123, Attach. 12. References to 
the prepared direct testimony of particular Staff witnesses (included In NRC Staff Testimaty) will be referenced 
u (Iut name of witness), rt Tr. 123, at (Plge of prepared testimony). 

2 Staff Testimaty, rr. Tr. 123, Attachs. 4 and 12 (It A12-3). 
'Id., Attach. 11. 
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I. SUMMARY OF VIOLATIONS 

The violations included in the Notice of Violation are set forth in full in 
Appendix A to this Decision. To the extent pertinent, they are also described 
later in this Decision. 

In summary, however, they include three that appear to the Board to be 
quite serious: the failure of a radiographer to conduct a survey after any of 
four separate radiographic exposures (Violation la): the failure of radiographers 
properly to post an area where radiographic exposures were being conducted 
(Violation lb): and the failure to block and brace radioactive material packages 
during transportation (Violation 4b). Beyond that, they include three involving 
the failure to maintain adequate records of radioactive exposures of radiog
raphers (Violations 2a, 2b, 2c): one involving the failure to maintain proper 
inventory control of sealed sources (Violation 3): two involving the failure to 
maintain certain transportation records (Violations 4a and 4c): and one involv
ing the incorrect placarding: of a vehicle during transportation of radioactive 
material (Violation 4d). The Notice of Violation prescribed a total civil penalty 
of $7,500 for these violations:' 

In its response dated February 22, 1990, to the Notice of Violation, the 
Licensee admitted nine out 'of the ten alleged violations but challenged the 
Staff's assessment of their severity or significance.' In particular, Thlsa pointed 
to what it deemed to be extenuating circumstances concerning many of the 
violations. The Licensee denied one violation (number 3, "Inventory Control'') 
and the Staff accepted the Licensee's explanation, thereby withdrawing one of 
the ten alleged violations and reducing the civil penalty by 10%-to $6,750 
(i.e., it treated each violation as equal in amount of penalty ($750) and reduced 
the proposed penalty for ten violations by 10%. 

n. PROCEDURAL mSTORY 

R>llowing issuance of the Civil Penalty Order, the Licensee filed a timely 
response dated July 3, 1990. It claimed in essence that the violations are 
not significant enough to warrant imposition of a civil penalty. It sought 
reconsideration (by the Staff) of the civil penalty and in the alternative (as set 
forth in the Civil Penalty Order) requested a hearing. 

By letter dated July 31, 1990, the Director of NRC's Office of Enforcement 
(OE) refused to withdraw the Civil Penalty Order.6 As a result, a Licensing 

·u : , ' 
Id.. Attach. 13; DelMedico. ff. Tr. 123. at 28-29. 31-33. 

6Noticc or Hearing and Othet Matters.'LBP-90-31. 32 NRC 107 (1990). 
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Board was established to preside over the hearing.' On August 29, 1990, the 
Board issued a Notice of Hearing.' As set forth in that Notice, the issue to be 
heard (prescribed by the Civil Penalty Order) is "whether, on the basis of the 
violations admitted by the licensee, consisting of the violations set forth in the 
Notice of Violation as modified by the withdrawal of Violation 3, this Order 
should be sustained [in the amount of $6,750]." 

In issuing the Notice of Hearing, the Board urged the parties to attempt to 
reach agreement on the scope of the prescribed issue and schedules for the 
ensuing litigation, as wen as settlement of the proceeding. After advice from 
the Staff that. the parties had been unable to settle the proceeding or to reach 
agreement on the scope of the issue to be litigated,!I the Board scheduled a pre
hearing conference, to be conducted by telephone.1° The conference commenced 
on October 16, 1990,11 and continued on November 8, 1990.11 

At the conference, the Board reiterated the limited scope of the issues 
permitted by the Civil Penalty Order to be considered at the hearing. Specifi
cally, the Board defined the issue to be "whether the amount of the penalty im
posed was correct under the Commission's Enforcement Policy, 10 C.F.R. Part 
2, Appendix C. i.e., whether it was correct to collectively classify the Severity 
Level IV and V violations as a Severity Level m violation and impose a mon
etary penalty,' and whether the amount of the penalty was correctly arrived at, 
taking into account the factors in the Enforcement Policy, including mitigating 
circumstances. "13 

Based on a colloquy at the conference, however, the Board directed the Starr 
to provide a further discussion of the matters of fact and law relied on by the 
Staff to consider the Severity Level IV and V violations collectively·as a Severity 
Level m violation.14 The Board also established a schedule for discovery, for 
filing direct testimony, and for commencement of the hearing.15 The Staff filed 
direct testimony, but we later ruled that the Licensee could present its testimony 
orally if it wished to do SO.16 

'Estab1ishmer4 of Atomic Safety and Uca!sing Board. dated August 16, 1990. SS Fed. Reg. 34,63S (Aug. 23, 
1990). The Baud was l.Ite:r r=:mtiwted 10 .ubstiwIC I new Clmman, because at .chedulc conII.icu cxperienced 
by thc former Clairman. Notice at Reamstiwticn of Board. dated lunc 3, 1991, S6 Fed. Reg. 26,701 (Junc 10, 
1991). 

8LBP.9().31 •• upra. 
!I Lcucr from Staff counscllO Licensing Board, dated September 21. 1990. Su G!so Lcucr from the Licensee 

10 the Licensing Baud Clairman. dated September 17. 1990. 
10 S,. Notice at Prehearing Ccnfc:renoc, dated October 4. 1990,.chcduling the ccnfc:rcnec for October 16, 1990. 
11 Prehearing Conrc:renec Memorandum and Order, LBP·9().4:z. 32 NRC 387 (1990). 
IlMcmorandum and Order (McmmWizing Prehearing Ccnfc:renec), LBP·9().43, 32 NRC 390 (1990). 
13/4...32 NRC at 391. S~, also LBP-9().4:z. .upra. 32 NRC at 387-88. 
14LBP_9().43. ,upra. 32 NRC at 391-92 The Staff did 10 by lcucr dated November 19.1990. 
15 S,. Hearing Notioc, dated May 22. 1991.56 Fed. Reg. 24.420 (May 30.1991). 
16LBP-91-2S. 33 NRC S35 (June 13. 1991). 
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I 

The Board conducted two days of hearings in Thlsa, Oklahoma, on June 25 
and 26, 1991. (At the outset of the first hearing day, the Board conducted a 
prehearing conference in order to review hearing procedures with the ·partic
ipants.n) The Staff presented a panel of three witnesses: Mr. Charles cain, 
Chief, Nuclear Materials Safeguards and Inspection Section, NRC Region IV; 
Ms. Linda Kasner, Senior Radiation Specialist, Nuclear Materials and Safe
guards Inspection Section, NRC Region IV; and Mr. Joseph DeIMedico, Senior 
Enforcement Specialist at NRC Headquarters.1I The Licensee presented two wit
nesses: Messrs. James C. Moss, President and owner of Thlsa,19 and Peter J. 
Moss, Vice-President of Thlsa and the son of James Moss.2o We find each of 
these witnesses technically qualified to present his or her respective testimony.21 

During the hearing, the BOard established schedules for the filing of proposed 
findings of fact and conclusions of laW.22 In conformance with the schedules (as 
later modified), the Staff filid its proposed findings on August 16, 1991, the 
Licensee filed its response on September 9, 1991, and the Staff filed its reply 
on September 27, 1991.23 

I 

The Staff, in its Reply FOF, at 2 n.3, points out that the Licensee, in its 
FOF, has made no effort to comply with 10 C.F.R. § 2.754(c), which prescribes 
the format for proposed findings, including the use of numbered paragraphs and 
references to transcript citations. The Staff points to various licensing decisions 
that assert that a party, even though not represented by counsel, is not excused 
from these requirements, even where limited resources are a factor. The Staff 
urges that we not "excuse" the Licensee for failing to attempt to comply with 
the requirements. 

The Licensee explains (Licensee FOF at 1) that its findings were presented 
without the benefit of transcripts "[b]ecause of the high cost of these documents 
we were unable to acquire them." In that connection, as we pointed out in our 
Memorandum (Proposed Findings/Conclusions and Thmscripts) dated July 16, 
1991 (unpublished), there is no local public document room (where transcripts 
would be available in microfiche form) in Thlsa (where the Licensee is located) 

17Tr• 93-109. See also Mc:monndum ';'d Order (Preheating Conference and Evidentiary Hearing) dated lune 
10.1991.56 Fed. Reg. 27,548 (June 14.1991). 
18 Staff Tcstimcny. fr. Tr. 123. at 1. ' 
19Tr• 93 (1. Moss). 
20Tr• 94 (1. Moss). 
21 We explicitly reject the Licensee', claim that the Staff witnClSCS Mcoold be judged incompctcnl for I lack or 

practicl1 experience" (Licensee Fmdings or FICt It 3). All of the Staff witnesses hive had training that included 
~tion of I radiographic exposure device (Staff Findings or net It 7; Tr. 124-25 (Kasner. Cain, DdMcdico». 

Tr. 480-84; 6U also Memorandum dated luly 16. 1991 (unPublished). Thereafter. minor changes in the dates 
were ~uthorizcd. See Memorandum and Order dated luly 31.1991 (unpublished). Because ofacrvice difficulties 
(n:sulting from the Licenscc', failure to 1crY1I1 copy of its findings on the Staff). '"' hen:by ccnlinn cur Ipproval 

bi:, telephone of the Staff', m}Uest for an extcnsicn until Friday. September 27, 1~91. to file its reply findings. 
Thcse filings will h~ be referenCed I. MStaff IUF." UUcensee FOF." and UStaff Reply FOF." 
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or, indeed, in the State of Oklahoma. The nearest (in Arkansas and Kansas, 
respectively) are over 200 miles away. 

Contrary to the claim of the Staff, the decisions cited are not controlling: 
they relate to intervenors who elect on their own to participate in a licensing 
proceeding - not the situation where, as here, the Staff is attempting to impinge 
upon a licensee's property interests. The Licensee must participate to be able to 
defend its vested property interests, and if it makes a convincing showing that 
it. cannot comply with all of the technical pleading requirements, we should use 
our best efforts to understand and rule on the merits' of the claims presented. 
We are doing so here. In reaching our Decision, we have reviewed each of 
the proposed findings submitted by the parties; any not explicitly incorporated 
directly or inferentially in this Decision are rejected as being unsupportable in 
law or in fact or as being unnecessary to our Decision. 

m. REGULATORY STANDARDS 

The Commission's program for categorizing violations for the purpose of 
assessing and determining the amount of civil penalties is set forth in 10 C.F.R. 
Part 2, Appendix C, '''General Statement of Policy and Procedure for NRC 
Enforcement Actions." In general, the ''nature and extent of the enforcement 
action is intended to reflect the seriousness of the violation involved.''24 Further, 
civil penalties are to be tailored to the particular facts and circumstances of the 
violation involved. 

Base civil penalties are set forth in Table 1A of those regulations, categorized 
in accordance with the type of activity authorized by the license and the particular 
aspect of that activity giving rise to the violation in question.25 Here, the Licensee 
falls within the activity generally described at the time of the purported violations 
as "Industries [sic] users of material''26 (specifically designated as including 
"industrial radiographers''). Table 1A prescribes different base civil penalties 
for operations and health-physics violations or, alternatively, transportation 
violations. The base civil penalty for the activity in which Thlsa is engaged is 
$10,000 for operations and health-physics violations (six of which are involved 
here, including two of those we find are more significant) and $5,000 for 
transportation violations involving the type of packaging required to be used 
by ThIsa (represented by four of the violations here). 

:u 10 C.F.R. Put 2, Appendix C. IV. 
25 10 C.F.R. Pul2, Appendix C.IV.B, Table lA. 
26 In a recent n:visim 10 the Enfon:emen1 Policy, lite CommissiO\! comctcd this typographical error; lite category 

now reads '"Industrial USCD of Material : ••• " S6 Fed. Reg. 40,664,40,686 (Aug. IS, 1991, cffcc:tivc Sept. 16, 
1991). 
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Base civil penalties are subject to adjustment for the severity level of the 
particular violation or violations. The adjustment percentages of the base 
amounts listed in Table lA are 100% for Severity Level I, 80% for Severity 
Level n, 50% for Severity Level m, 15% for Severity Level IV, and 5% for 
Severity Level V violations.~ 

The-regulations further provide that, in each case, the severity of a violation 
is to be characterized "at the level best suited to the significance of the particular 
violation." In some cases, violations "may be evaluated in the aggregate and 
a single severity level assigned for a group of violations. ''1S Although not 
specifically defined by the regulations, this authority has been construed to 
permit the severity level of. the aggregated group to be equal to or greater 
than the severity level of individual violations comprising the group. Advanced 
Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), LBP-91-9, 33 
NRC 212, 225-28 (1991), appeal pending before Commission. The Staff utilized 
this authority in this case. I 

The applicable criteria also provide for the escalation or mitigation of civil 
penalties. The Staff takes the position that escalation or mitigation is considered 
only after the severity level of a violation or violations has been ascertained,l9 but 
the factors that influence escalation or mitigation may also be taken into account 
in determining the severity level of a violation or series of violations.30 Thus, 
"enforcement sanctions will normally escalate for recurring similar violations."31 
The sanction itself (i.e., the severity level), however, is also likely to be more 
severe when violations are recurring.32 Appendix C also authorizes mitigation 
of penalties, for such factors as identification and reporting of a violation by a 
licensee, corrective action to prevent recurrence, and prior good performance 
by the licensee.33 

According to the Staff, a civil penalty is normally assessed for a violation or 
group of violations categorized at Severity Levels I, n, or m, unless application 
of the mitigation factors reduces the amount to a zero penalty.:J.4 The criteria 
provide that a civil penalty may also be imposed for Severity Level IV violations 
that are similar to "previous violations for which the [L]icensee did not take 
effective corrective action.'t3', The Staff applies this to both Severity Level IV 
and V violations.36 

I 
, 
, 
i 

27 10 c.P.R. Part 2, Appendix C, I V.B, Table lB. 
28 1 0 c.P.R. Part 2, Appendix C, I m. I 

29Tr• 141 (DclMedico). I 

30Tr. 312·13 (DclMedico). 'I 

31 10 c.P.R. Part 2, Appendix C, I V.D. 
32Tr• 336 (Cain). 1 

3310 c.P.R. Part 2, Appendix C, IV.B.l·3. 
:J.4De1Medico, IT. Tr. 123, at 24. ' 
35 10 c.P.R. Part 2, Appendix C, I V.B· Dc!Medico, IT. Tr. 123, at 24. 
36Tr. 337 (DclMedico). 
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IV. DISCUSSION OF EVIDENCE 

In evaluating the appropriateness of the civil penalty sought to be imposed by 
the Staff, we observe first that the burden of proof is on the Staff, as proponent 
of the Civil Penalty Order. 10 C.P.R. § 2.732. We have evaluated the record 
evidence with that in mind. 

1: Nature or the Regulated Industry 

The centerpiece of the Staff's Civil Penalty Order is the significant health 
and safety hazard that may be posed by radiographic operations and the 
concomitant obligation of a licensee to adhere strictly to the regulatory standards 
established to avoid adverse consequences. As set forth by the Staff," and not 
disputed by the Licensee, radiography is the examination of the structure of 
materials by nondestructive methods utilizing gamma radiation emitted by an 
encapsulated quantity of a by-product material, an operation that usually requires 
mechanically moving a highly radioactive source" from a well-shielded position 
in an exposure device, through a region of little or no shielding, into another 
component of the equipment which provides partial shielding.39 The first of these 
positions is within a box, made of a heavy metal such as lead or uranium, in 
which the source is located when not serving its intended function.4o 

The second part of the overall exposure device, often called the collimator,41 
is also of heavy metal, usually tungsten, located proximate to the object to be 
radiographed. It has two apertures. - one for the entrance of the source and 
the other for the directed, or collimated, emission of radiation from the source 
toward the area to be inspected. 

These two heavy-metal objects, in practice, are connected by a tube, called 
a guide tube, which is commonly on the order of 10 feet long.41 The guide tube 
provides a path for the source between its storage position and its location in 
the collimator during an exposure. The guide tube provides little shielding of 
the source as it traverses the tube. Motion of the source is provided by a stiff 

37 StaIfroF at 17-18,23-25. This aummuy of the equipment and methodology common to industrlal. ndiograpby 
is the Board'i understanding and is gleaned and c:auolidated from testimony in an attempt to c:larify the topic: 
and the nomenclature by, for example, reduc:ing the use of the jugon of the trade. 
38The material of the loun:e is usually c:obdt-60 or iridium-192 in ItraIgths of the order of 100 Ci. S~. Staff 

Testimony, Attach. 4. 
39 Su 10 C.F.R. § 30.4; Kasner, cr. Tr. 123, at 3. 
40The ItorIg~sport c:ontainer is lometimes c:aDed a "c:amcra." Tr. 18S (Cain). Additionally, u c:onfused 

nomenclature, "exposure device" denoces the shielding box into whiclt the radiognphic Iource is placed for 
transport and storage. Tr. 182 (Kamer); Tr. ISS (Cain). During an exposun; the Iource is Iald to be removed 
from the -exposure devic:e." Tr. 188 (Kamer). 
41 Tr. 183, 192 (Kamer). 
41Tr. 183 (Kasner). 
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I 

cable to the end of which the source is attached. The cable, in turn, is fed into 
and through the guide tube by a mechanism incorporating a crank and ree1.43 

This mechanism is located at or near the source storage container. 
The dimensions of the SouIce, the guide tube, and the cable are such that the 

likelihood of the source not being advanced is small.44 The converse situation, 
however, can be more severe. The Staff reported disconnections of sources 
from control cables whereby 'the source was not retracted into its shield by the 
reverse cranking operation.4.5, The consequential severity of such misoperation 
in relation to personnel exposures, to be discussed later, is apparent when, for 
example, the source remains, iafter the disconnect, in the lightweight guide tube. 

The Staff presented a description of the potential for inadvertent and ex
cessive radiation exposures to the public and to persons authorized to conduct 
radiological examinations absent adherence to established procedures such as 
those set forth in the regulations.46 The intensity of the giunma radiation field 
adjacent to a typical source used in industrial radiography is sufficient to cause 
biological damage to tissue within a few seconds and to be, potentially lethal 
after a few minutes of direct exposure.47 Examples of such consequences are 
tellingly portrayed in an NRC publication titled "Working Safely in Gamma 
Radiography" (NUREG/BR-0024, September 1982), referenced by Staff wit
nesses48 and introduced into the record. 49 

I 

2. Discovery of Violations 
I 

The violations that gave rise to the Civil Penalty Order emanated from a 
routine unannounced inspection of the Licensee's operations on October 2-
4, 1989, conducted by Ms. Linda Kasner. At that time, Ms. Kasner was 
an inspector with experience as a Medical Health Physicist; subsequently she 
became a ~enior Radiation Specialist Ms. Kasner had previously assisted 
another inspector during a routine inspection of Thlsa in November 1988, and 
she subsequently performed routine inspections in October 1989 (the one under 
consideration here), and March 1991.so She has had experience in performing 

I 
! 
I 

I 
43The process whereby the cable and source are moved through the tube is called Mc:nnking." Tr. 18S (Cain). 
44Tr. 188-89 (Cain). ! 

45Tr. 199 (Cain). I 

46Su 10C.F.R. Put 34. I 

47 Cain. ff. Tr. 123, at 8-9. I 

48Tr• 182 (Kasner). 
49 Staff Exh. 1. Several copies were available at the hearing for the use of parties (who had prior access to the 

document) and the Board. Copies were thereafter distributed to the BOird and the docl<c:t file by letter from Staff 
counsel dated July 25, 1991. ! 

50 Kasner, ff. Tr. 123, at 1. 2, 3; Staff Testimony, ff. Tr. 123, AtLlch. 2. 
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radiographic field operations, including cranking out· radiographic sources, as 
described above.51 

During the October 1989 inspection, she identified ten apparent violations, 
set forth in Appendix A to this Decision . .51 (As mentioned earlier, the Staff 
subsequently determined that one violation did not occur, leaving nine out
standing.) The Licensee was provided a copy of the inspection report by letter 
$ted November 13, 1989 • .53 Previously, however, at the exit interview of the in
spection, Ms. Kasner reviewed the apparent violations with three representatives 
from the Licensee (two of whom appeared as witnesses in this heanng) • .54 

By letter dated November 17, 1989, to NRC, the Licensee responded to 
the apparent violations set forth in the inspection rep0I4 with explanations and 
proposed or effectuated corrective actions.55 Three days later, on November 20, 
1989, NRC's findings were discussed with Mr. James C. Moss, Thlsa's President, 
at an Enforcement Conference held at the NRC office in Arlington, Texas.56 

3. Starr Calculation of Civil Penalty 

The specific aspects of the industruil-radiography activity giving rise to 
the violations here are denominated by the Notice of Violation as falling in 
the aggregate within Severity Level m, Supplements IV ("Health Physics', 
V ("Transportation', and VI ("Fuel Cycle and Materials Operations"). The 
operative language in each of these Supplements is said by the Staff to be 

Brcalc:down in the radiation safety program involving a number of violations thal are related 
• •• that collectively represent a potentially significant laclc of attention or carelesmess 
toward licensed responsibilities.57 

The nine admitted violations here fall into three general categories. Violations 
la and Ib - two of the more serious, in the Board's opinion - involve the 
active conduct of radiographic operations .. Violations 2a, 2b, and 2c concern 
failures to determine and record occupational exposure data concerning several 
radiographers. Two of these (2b and 2c) were designated as repeat violations. 

51 Tr• 124 (Kasner). 
52NRC Inspection Report 30-12319J89.()2, dated Navanbcr 9. 1989; Staff Tcatimony. AIUc:h. S. at AS-3 through 

AS-12. 
53 Staff Tcstimmy. cr. Tr. 123. at AS·l and AS·2. 
.54/d. at AS-S. 
" Id.. Atuch. 9. 
561d.. Atuch. 10. at AIO-l and AIO-l; Tr. 323 (DdMedico). 
"'DclMedico. fr. Tr. 123. at 25. 29. citing limilU language in 10 C.F.R. Part 2. Appendix C. Supp. IV ("Health 

Pbysica"). Severity Level m. Item C.12; Supp. V ('7ransport.anon"). Severity Level m. Item c.s; and Supp. VI 
("RIel Cycle and Materials Opennma"). Severity Level m. Item cs. 
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Violations 4a, 4b, 4c, and 4d involve failures relating to the transportation of 
radiographic exposure deviceS or radiographic materials - with 4b, concerning 
a failure to brace or block packages containing radioactive materials during 
transportation being the most serious. As noted above, under Appendix C, 
transportation violations entail a lesser base civil penalty than do operations or 
health-physics violations. 

Neither in the Civil Penalty Order nor the earlier Notice of Violation did the 
Staff assign severity categories to any of the individual violations. They were 
only considered in the aggregate as Severity Level III.sa 

The Staff derived the $6,750 civil penalty in the following manner.59 As set 
forth in Tables lA and 1B of the Enforcement Policy, referenced above, the 
base civil penalty for a Severity Level III operations or health-physics violation 
against a licensee in the category in which Thlsa falls is $5,000 (50% of the 
maximum penalty of $10,000 for that category of licensee). The Staff mitigated 
this penalty on the basis of, prompt and comprehensive corrective action on 
the specific violations, but it faulted the Licensee for not having addressed to 
the Staff's satisfaction (at the time of the enforcement conference) the asserted 
lack of management attention to licensed activities.60 Out of a possible 50% 
mitigation for corrective action, therefore, the Staff allowed 25% (bringing the 
penalty at that stage of the calculation to $3,750). 

The Staff then determined that escalation should be applied, based on ~or 
notice to the Licensee of similar events or problems and its poor prior regulatory 
performance. The Staff in parucular cited its prior notice concerning lack of 
management attention to licensed activities and prior notice concerning at least 
six of the specific violations. I The Staff testified that seven violations had been 
noted during a previous inspection in 1988.61 (By the time of the 1989 inspection, 
six of those had been "closed," apparently to the satisfaction of the Staff, and the 
Licensee had proposed a solution to the other that was awaiting Staffreview.«ll) 

The Staff pointed out that up to 100% escalation was permitted for prior 
notice of similar events and up to an additional 100% for poor prior regulatory 
performance. The Staff applied a 75% escalation to the base penalty of $5,000, 
out of a total possible 200% escalation, adding $3,750 to the above-calculated 
penalty of $3,750, reaching a total of $7,500.63 (As stated earlier, this penalty 
was based on ten violations; when the Staff was satisfied that one had not been 
committed, the penalty was reduced by 10%, bringing it to $6,750.) 

I 

58Tr. 316 (DclMcdico). 
59 DelMcdico. ff. Tr. 123. at 30.31. 
60 It!; Tr. 127 (Cain); Tr. 128 (DclMcdico). 
61 Staff Exh. 2. Notice of Violation dated January 10. 1989. baled on inspection conducted at November 29-30. 

1988. 'I 
til Staff Testimaty, ff. Tr. 123. at AS·S and AS-6. 
6JDelMcdico. ff. Tr. 123. at 31. I 
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4. Evaluation or Severity Level or Civil Penalty . 

The Staff's rationale for assigning the aggregated violations to a Severity 
Level ill category appears to depend on its view that a significant number of 
violations per se translates into a management deficiency. This is so irrespective 
of the seriousness (in the Staff's view) of any of the particular violations or 
whether management could, in fact, have averted those violations by adopting 
any systemic program. 

Prior to responding to inquiry by the Board at the hearing,64 the Staff did 
not even evaluate particular violations: it merely set a severity level for all of 
the violations collectively, determined the penalty for that severity level, and 
divided the penalty proportionately for each of the violations (resulting in a 
penalty of $750 for each violation). Although the Staff explains that the $750 
represents only "an administrative means for allocating the civil penalty''6.5 for 
a more serious problem, the effect is the apparent imposition of the same civil 
penalty for activities to which widely variant severity levels are attributable. 

As pointed out previously, in the proceeding before us, the Staff aggregated a 
group of nine mixed-severity violations, which individually ranged from Severity 
Level IV to Level V, into a single Severity Level III violation. It set the 
final severity level on the. basis of its inference that the group of violations 
collectively demonstrated lack of management control or carelessness toward 
licensed responsibility and that the violations show a pattern that is attributable 
to the same root cause. The inference was made and the severity level assigned 
without first specifically evaluating and classifying each individual violation.66 

According to the Staff, the root cause for the violations is a breakdown in 
management control of licensed programs, manifest by: (1) the number and 
nature of violations; (2) the fact that the violations were identified by NRC rather 
than the Licensee; (3) the fact that the Licensee had been previously warned by 
NRC in correspondence to improve management attention toward compliance; 
(4) the fact that some violations were recurring; and, (5) the lack of management 
attention to compliance issues raised in information notices.67 The Staff adds 
that it assessed the civil penalty "specifically because the Licensee relied on the 
NRC to identify its violations rather than having its own management program 
to self identify.and correct the violations.''68 

The Licensee strongly objects to the aggregation of violations with concomi
tant increase in the severity level that resulted in the assessment of a civil penalty. 
It believes that most of the violations were individually of minor safety sign if-

64 s •• Tr. 33()"38 (DelMedico. Cain). 
6j Staff Reply roF at 6. 
66DeIMedico, ff. Tr. 123. at 26, 29·30. 
6714. at 30. 
68 Staff roF, "Cmc1usim of Fact" No. 10. 
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icance and that no civil penalty was warranted. In referring to the infractions 
involving recordkeeping overSights or omissions, it queries "Should each war
rant a $750 penalty?''69 It concludes that these NRC penalties are "exorbitant 
and arbitrary. "70 

5. Evaluation or Severity Level or Violations . : 

Under the Enforcement Policy, the "severity of a violation [is] characterized at 
the level best suited to the significance of the particular violation." Beyond that, 
in some cases, the Staff is permitted to evaluate violations "in the aggregate" 
and assign "a single severity level. • • for a group of violations."71 That is the 
process the Staff followed in .this case, aggregating a number of violations to 
reach a single Severity , Level m violation. 

To determine whether the Staff was justified in following that practice in this 
case, we must determine whether the individual violations here, when considered 
collectively, warrant that degree of severity. We note at the outset, however, that 
the several violations are clearly not of equal severity and, as a matter of sound 
discretion, should not be treatC:d alike. . 

We turn first to the three admitted violations that we deem most 'serious: 
Violations la, Ib, and 4b. Then we will analyze the other less-serious violations. 

! 

I 

(a) Violation 1a ! 

I 

Violation la involved a failure to conduct a radiation survey of an exposure 
device following its use at a temporary jobsite. The Staff inspector observed 
two radiographers engaged in activities on the rooftop of a refinery building.72 

She first observed two exposures from the ground but saw no post-exposure, 
surveys being performed. While going up' to the roof, she observed a third 
exposure for which no survey',was performed. Once on the roof, she observed 
the radiographers leaving the survey instrument 'at the location of the crank, 
approaching the collimator to reposition the source gUide tube for the next 
ei~posure, and (despite their awareness of her presence) failing to conduct a 
survey.73 She testified that, when she later questioned the radiographers, they 
admitted not having performed the surveys despite their. knowledge of the 
requirement to do so. 

69Lic:ensec FOF.t 2 
70Id. 
71 10 C.F.R. Part:z. Appmdix C, §m. 
72Kasner, If. Tr. 123, .t 4; Tr. 194 (Kasner). 
73 For • further discussion, see Tr. 201 (Cain). 

I 

I 
I 
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As set forth both in its letter of November 17, 1989, and in its February 
22, 1990 response to the Notice of Violation, the Licensee claimed that the 
lead radiographer in question was well trained and well qualified to perform 
radiography but was under some stress - caused, in part, by the presence of 
the NRC inspector.7• That is no excuse, however, for the violation in question. 
Radiographers are expected to be able to operate in accordance with regulatory 
requirements under all circumstances, including stressful conditions." 

Surveys are required to be performed after each use .of the source, to 
ensure that it is retracted into its shielding container. 10 C.F.R. § 34.43(b).76 
Performance of a survey after each use of the source, to ensure that it is 
retracted into its shield, is essential to the health and safety of individuals who 
may be nearby such operations: failure to conduct the survey properly is the 
most common contributing factor in radiography incidents of overexposures of 
personnel.77 Indeed, as the Staff testified, failure to conduct a survey would 
currently be considered a Severity Level m violation in itself,78 and such failure 
also could have been considered as Severity Level m at the time of the 1989 
violation." 

The Staff rated this violation as the most serious of the nine under review,lo 
We agree. 

(b) Violalion Ib 

Violation 1b involved the failure to post a "High Radiation Area" sign denot
ing an area where the radiographers were conducting radiographic operations. 
Indeed, the site, the job, the time frame, the radiographers, and the NRC in
spector who observed the activities (Ms. Kasner) were the same as in Violation 

. 1 a, described above!! 
Ms. Kasner testified, without contradiction, that the top of the refinery was not 

properly posted, as required by 10 C.P.R. §§ 34.42, 2O.203{b). and 2O.203(c)(1). 

7·Ucensee Em. 1 It 2; III also Staff Testimony, Auach. 9 (redacted version of November 17, 1989 letter). 
AlIhouah the Staff, in prosc:nW!a ita cue, h .. auerted the rlaht 10 redact material flOlll documenta on ground. 
of rdevmcy, " question whether it wu appropriate here 10 acise any portion of the Ucensoo', explanation of 
what happened. notwilhstandina the Staff', view of the pCltinence or validity of the redacted portiOl1l. We have 
the obli&ation 10 judae the pertinence of the Ucensco', mrpomes 10 the issues in this pro'c:ecdina and ClMet 
do 10 without bein& afforded the .1IIin response. For that leSIon, " an: relying on Ucensee Exhibit 1 for the 
~ticn of the Ucenaee·. respcnse. 
"Tr. 174-7S, 180 (Kamer); Tr. 380 (DelMedico); Tr. 382-83 (Cain). 
765 •• also Tr. 205-06 (Kuncr); Staff Em. 1 .t 11 B. 
77 Cain, If. Tr. 123 •• t 15·16. 
71 Tr. 177 (Kuner). Subsequent 10 the Yiolaticna .t issue hc:re, the Commission amended its enforcement criteria 

apeciJically to Jd'crencc, u • Severity Levd m violation. the fallum 10 c:cnduct • survey. Tr. 177·78 (DdMedico). 
Su 55 Fed. Rea. 843 (Jan. 10. 1990). 
79Tr. 177 (Kuner); Tr. 333-34, 368 (DelMcdico). 
IOTr. 177 (Kuner). 
I1Tr.209 (Kuner). 
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One of two outside stairways leading to the roof - the one used by Ms. Kasner 
- was not re~tricted or posted at all. The other was only restricted at the top. 
Access to the roof could readily be gained by persons not employed by 'I\J1sa, 
and no one had even checked to see if the building was occupied. Nor was the 
area under constant surveillance, as also required by the regulations.11 

In its response dated November 17, 1989, to the inspection report, the 
Licensee stated only that each of its employees was aware of the requirement13 

In its response dated February 22, 1990, to the Notice of Violation, however, 
the Licensee observed that ihe building was unoccupied, the only access to 
the roof was by three staircases (one of which presumably was inside), that 
the staircases were barricaded with ropes and radiation area signs, that ropes 
around the radiation area were erected, and that the exposure time was but 4S 
seconds. It concluded that "[a]lthough our operating procedures require posting 
of the 'High Radiation Area', signs there was no danger of anyone entering the 
area and receiving any radiation because of not posti~g a 'High Radiation Area' 
sign."84 , 

The Licensee's claims recited above are not supported by the evidence of, 
record supplied by the Staff, which was unrebutted. We therefore adopt the 
facts as advanced by the Staff with regard to the posting violation. In particular, 
we note that the Staff inspeCtor did indeed reach the rooftop area through an 
unposted and unbarricaded stairway." 

The Staff also established the significance of the violation. Posting is required 
due to the radiation levels potentially present (where a major portion of the 
body could receive in any 1 hour a dose in excess of 100 millirems) and the 
need to make individuals in the area aware of the hazards present Posting 
is important in maintaining I a safe environment for performing radiography, 
to prevent unnecessary expOsure of nonradiogmphic workers and the general 
public. Radiographers may': not be capable of maintaining 3600 surveillance 
to prevent unauthorized entry. The majority of overexposures and unnecessary 
exposures of members of the public are associated with failures to properly post 
and restrict the area.86 

Indeed, faillJ!'C to post properly could today be regarded as serious enough, 
in itself, to constitute a Severity Level m violation. The Staff indicated that, 
at the time of the violation, it would have been classed as Severity Level IV, 
although in some circumstanCes it could have been higher'" 

I 

I1Kuner, ff. Tr. 123, at 5; Tr. 174,207·10 (Kasner); lee also Staff Testimony, ri. Tr. 123, at AS·Io. 
13 Staff Testimony, fr. Tr. 123, at A9-2 (item 6). 
"Ucensee Exh. 1 at 2; Staff Testimony, fr. Tr. 123, at A13·2. 
I'Tr. 207-00 (Kasner); Kasner, fr. Tr. 123, at 4. 
16Cain, fr. Tr. 123, at 16-17. i 

17Tr. 335 (DelMedico); IU aLro 10 C.P.R. Put 2, Appendix C, Supp. VI, C.l. 
I 
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(c) Violation 4b 

Violation 4b, the third of the more serious violations, involved the failure to 
brace or block packages containing radioactive materials during transportation. 
During a visit to the Licensee's facility, the NRC inspector (Ms. Kasner) 
observed two radiographers departing for a temporary jobsite with an overpack 
(containing an exposure device) within the rear compartment of a truck.1I The 
truck doors were open.19 (TIle lead radiographer was the same as the lead 
radiographer in the' foregoing rooftop incidents.9O) 

Because the radiographers had failed to secure .the rear doors of the truck, 
and they had opened, the overpack was observed to be not blocked or braced at 
the time, leaving nothing to prevent the device from sliding across the floor or, 
in fact, out of the truCk.'1 That it did not do so was fortuitous, in the view of 
Ms. Kasner.n 

During two field inspections, Ms. Kasner also observed .that two radiographic 
devices had been transported to the field sites without blocking or bracing, 
as required by a Department of 'Ihlnsportation regulation, thus permitting the 
devices to change position within the vehicle. During subsequent interviews of 
Licensee personnel, each radiographer interviewed admitted that overpacks used 

. to transport radiographic devices were not normally braced or blocked during 
routine transportation. The Licensee earlier had acknowledged to the Staff that 
it had received an NRC Information Notice (IN-87-47, dated October 5, 1987) 
reminding licensees of the requirements to use an overpack and to block and 
brace the packages during transportation. 

According to the Staff, the requirement for blocking and bracing is designed 
to prevent the transportation of packages containing hazardous material in a 
manner that would permit movement of the package and possible violation of 
the shielding it provides. Beyond that, failure to block or brace may permit the 
device to fallout of the vehicle and be retrieved by a member of the public, 
Jeading to a potentially hazardous exposure. Failure to observe the requirement 
thus may have significant safety implications.9J 

The Licensee provided a number of seemingly contradictory explanations for 
the acknowledged violation. In its letter of November 17, 1989, responding 
to the inspection report, it indicated that, as of a 1988 inspection, it was not 
aware of the requirement but that, "Effective November 17, 1989 all trucIcs used 

I. An ovapaclt Is a steel drum conWning styrofoam inlClU into which Ihe exposure device or camera is placed 
fot tmuportatim. Tr. 219 (CaIn). 
I9Tr• 231 (KaIner). 
'OTr. 426 (p. MOIl). 
91 Kamer. ff. Tr. 123. at 6; 6 •• GW Tr. 231 (Kasner); Tr. 239-40 (DclMedico). 
nKamer. ff. Tr.·l23. at 6. 
"Cain, If. Tr. 123. at 21. 
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for radiography are now equipped with restraining cords to prevent movement 
within the vehicle." In its February 22, 1990 response to the Notice of Violation, 
the Licensee cited difficulties in blocking and bracing an overpack container (a 
separate requirement), and at the hearing the Licensee repeated this claim." 

The Licensee acknowledged its awareness of the requirement for blocking 
and bracing. It also indicated that certain common carriers did not block or 
brace or otherwise secure overpack containers. And it described an alternative 
method that it had been using to achieve the same result as blocking and bracing. 

A licensee is not free to substitute its own method of achieving a result for 
one prescribed by regulation.' We do not have an adequate record to determine 
whether the method used by the Licensee satisfactorily achieves the purposes 
sought by the requirement for blocking and bracing. But even if we did, we are 
not free (as the Licensee is not free) to ignore regulatory requirements. It is 
clear to us that the requirement for blocking and bracing has safety Significance. 
Indeed, it appears that a failure to adhere to such requirement would fall within 
either of two criteria, both of which are currently evaluated as Severity Level 
ill: 

Violations of NRC transporta1i~ requirements involving for example: 

3. Any noncompliance with •• '. loading. • • requirements that could reasonably result 
in the following: \ 

c. Substantial potential for personnel exposure or c:cnl&mination •••• 

[or] 

S. Breakdown in the licensee'~ program for the transponation of licensed material ••• 
[i.e .• the criteria relied on by the Staff in its ~ivil Penalty Order]. 

As indicated earlier, the Staff would have evaluated this violation alone (at the 
time it occurred) as either Severity Level ill or IV and, because of the open 
truck door, considered it to be a Severity Level m violation." 

Based on these. criteria and the admissions of the Licensee to the Staff, 
we have no doubt that the routine failure to brace and block in itself could 
be categorized as Severity Level ill or IV. irrespective of the efficacy of the 
alternate method utilized. 

I 

I 

94Tr. 417·19 (1. Moss); Tr.420-21 (p. Moss). 
9'Tr. 337·38 (DeIMedico). 
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(d) The Six Less-Significant Violations 

There are six remaining violations that the Staff (in response to Board 
inquiries at the hearing) characterized as Severity Level IV or V. They may 
be summarized as follows: 

2a. Radiation exposure records for six radiographers covering the period 
from May 1989 through July 1989 indicated that personnel monitoring devices 
had been damaged and could not be analyzed. As of October 2, 1989, the 
Licensee had not performed evaluations to determine the radiation exposure 
received by the six individuals. This was classified by the Staff at the hearing 
as a Severity Level IV violation.96 

2b. The Licensee failed to obtain radiation exposure information concerning 
the current quarterly occupational dose received by two radiographers prior to 
assigning them work in restricted areas. This was alleged to be a repeat violation. 
The Staff classified this as a Severity Level IV violation at the hearing." 

2e. The LiCensee allowed an individual to receive an occupational radiation 
dose in excess of certain specified regulatory standards without having Form 
NRC-4 signed by the individual to certify the completeness of the record of 
accumulated dose. This was said to be a repeat violation that, at the hearing, 
the Staff classified (when standing alone) as Severity Level V.98 

4a. On October 2, 1989, a Licensee representative transported two exposure 
devices containing iridium-l92 in packages bearing "Radioactive Yellow II" 
labels that did not specify the identity and activity of the nuclide. This was 
classified as a Severity Level IV violation at the hearing.99 

4c. On October 2, 1989, a Licensee representative transported a source 
and carried shipping papers showing: (1) an incorrect transportation index 
for a paclcage labeled "Radioactive Yellow II," and (2) incorrect package 
identification descriptions. This was classified at the hearing as a Severity Level 
IV violation.loo 

4d. On October 2, 1989, a Licensee representative transported a paclcage ap
propriately labeled "Radioactive Yellow II" in a vehicle bearing a "Radioactive" 
placard. Such vehicle labeling is reserved for packages bearing the "Radioactive 
Yellow ill" label. At the hearing, the Staff classified this violation as Severity 
Level IV.101 

The Staff presented evidence on the safety significance of each of these 
. less-significant violations. Most persuasive was its connection of some of 

9CSTr. 335 (DclMcclico). 
97 Tr. 335 (Cain). 
91,4. The Staff added lItat, becauJe of ICpCtition,lhe violation here might be ft:garded as Level IV. 
99Tr. 337 (DclMcclico). 

lOOTr.338 (DclMcclico). 
101 ,4. 
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the paperwork violations to the assurance that exposures to radiographers do 
not exceed regulatory limits.10l On the other hand, the importance of the 
overplacarding violation (4d) ~ i.e., the conveying of accurate information in 
the event of a truck accidentlCl3 - appears no more than marginal. 

(e) Aggregation of Violations 

As indicated previously, the Staff determined that all of the foregoing 
violations, considered collectively, represent a "significant regulatory concern" 
resulting from a "lack of management control of the program" that equates 
to a breakdown that, in the aggregate, meets the criteria for a Severity Level 
m violation. The Staff reached this conclusion without first determining the 
severity level of each violation individually,l04 The Staff based this action on its 
determination that they all stem from the same root cause, the lack of attention 
to compliance with NRC requirements. The Staff made no broader inquiry into 
the overall operation of the Licensee's program.1M 

We reiterate that, in this case, the Staff did take into account both the number 
and the significance of the violations. We stress that the significance of the 
individual violations - considered alone - is important, because a number of 
violations that are extremely minor in nature might be insufficient to establish a 
programmatic breakdown that rises to a Severity Level m violation. However, 
the relatively large number of violations in this case, together with the significant 
safety aspects of some of them and their similarity in certain instances to earlier 
violations, clearly constitutes a sufficient programmatic breakdown to fall within 
the scope of a Severity Level m violation as denominated by the Enforcement 
Policy. The circumstance that some of the individual violations, in themselves, 
could be evaluated as Severity Level m lends even more credence to this 
determination. 

Two additional observations are in order. First, one of the Licensee's 
most forceful assertions is that the NRC Inspector (Ms. Kasner) at the exit 
interview indicated in substance that "[t]he infractions are of the Level IV and V 
category" and did not constitute fineable offenses.106 The record does not clearly 
support that assertion. Rather, it appears that Ms. Kasner may have advised the 
Licensee that many of the violations were of that nature but that some were 
more significant and that collectively they represented a management oversight 
problem.un Ms. Kasner clearly indicated that she also advised the Licensee that 

10lCain, IT. Tr. 123, at 18. 
103 14. at 22·23. ! 

lO4Tr. 313, 316, 34S-46 (DelMcdico); DcIMcdico. If. Tr. 123, at 25, 26. 
lMTr. 3~S (Cain). 
106 Ilc:cnsee FOF at 4; lee a1sa Tr. 4SS (p. Moss). 
I07Tr. 14S-46 (Kasner). 
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she did not have final authority to assign severity levels to violationslar and that 
there was a possibility that NRC management might accord significance to the 
''number and the common nature" of the violations.I09 

Second, in transmitting the Civil Penalty Order to the Licensee, the Staff 
(through Hugh L. Thompson, Jr., Deputy Executive Director for Nuclear Ma
terials Safety, Safeguards, and Operations Support) observed that "individually 
these violations do not normally rise above Severity Level IV • • • ."110 This 
communication was unfortunate, particularly insofar as it created the impression 
that the Staff was attempting to "pile on" unimportant deviations to create a 
violation for which it could assess a civil penalty. As we have seen, this was 
not the case, given the individual significance of some of the violations. 

The elements of a sound radiation safety program presented by Thlsa - to 
be discussed later, in conjunction with escalation - do not detract from the 
fact that a number of serious violations were in fact committed. Based on these 
considerations, we find no abuse of discretion by the Staff in determining that, 
in the aggregate, a Severity Level ill violation occurred. fur that reason, we are 
upholding the Staff's determination in this respect A civil penalty is warranted 
unless some mitigating facts exist 

As previously discussed, the base civil penalty for a Severity Level ill 
violation (involving operations, as in the case of five of the remaining alleged 
violations here) amounts to $5,000.111 In reviewing the Staff's assessment of the 
civil penalty here, we begin with that figure. 

6. Escalation 

As set forth earlier, the Staff escalated its base civil penalty of $5,000 by 
75%. The escalation was based on the Licensee's prior notice of similar events 
or problems and its poor prior regulatory performance. 

The prior notice and poor prior performance cited by the Staff related 
largely to the violations that were not the most serious - the paperwork 
discrepancies, and to general notices concerning management's attention to 
details. In contrast, the three most-serious violations described above were first
of-a-kind and not specifically the subject of prior notice: Beyond that, as pointed 
out previously, those serious violations stemmed from the improper performance 

larTr. 145 (Kasner); Tr. 43g·39 (1. Moss). s., a1.ro Tr. lSI (Cain). 
I09Tr. 150,358 (Kasner). 
11 ° Staff Testimmy at AI2·1. 
111 A. ret forth earlier, the bue Lc:vel m civil penally for trIMpOrtrtim violatialS (of which there were four, 
including one of the more significant) is $2,500. A good ugument could be made thaI the base of an aggregated 
violation .hould represent a weighted avenge of the aggregated violations - here, $4,000. However, because the 
six original and live mnaining cpcrations violations (including two of the more serious) in thcmsc1~ amount to 
• Severity Level m violatim, we arc utilizing the SS,OOO base civil pmally for the Level m violations hen:. 
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of a single radiographer, whose credentials clearly qualified him for his position 
and whose performance on the job had previously been monitored and ,found 
acceptable.ll2 In contrast to this one radiographer, Tulsa routinely employed 
twenty radiographers,1l3 with no serious apparent violations attributed to any but 
this one.l14 Finally, there were no excessive radiation exposures attributable to 
any of these violations.m . : 

The Staff's reliance on poor prior regulatory performance as a ground for 
escalation was based in large part on paperwork-type violations identified in 
an inspection conducted in November 1988.116 To respond to this position, the 
Licensee demonstrated that it has had a functioning radiation safety program that 
includes measures, some in excess of regulatory requirements, to strengthen the 
safety of radiographic operations. Specifically: 

(1) The Licensee regularly assigns two radiographers to each job for 
safety reasons, even though not obligated by NRC to do SO.117 

(2) 10lsa utilizes an Assistant Radiation Safety Officer in addition to the 
requisite Radiation Safety Officer, even though not required to do 
so. us 

(3) . The Licensee exercises management oversight to personally ensure 
that complete radiation report records are kepL 119 

(4) The Licensee conducts quarterly field inspections of its radiographers 
to ensure that safe practices are being used.1IO 

(5) The Licensee conducts regular radiation safety meetings with em
ployees where specific radiological safety practices are discussed. It 
orders correction in the behavior of nonconforming employees.l21 

(6) Licensee has in place and communicates to employees a company 
policy for employees to work safely, in conformance with NRC 
requirements. Employees are not to work under unsafe conditions 
even if a client is lost as a resulL122 

Additionally, although not' an excuse for the violations, the Licensee had 
made affirmative prior efforts ,to obtain the information on employee radiation 

112Tr. 179 (Kasner); Tr. 416 (J. Moss). I 

113 Staff Testimony, ff. Tr. 123, at AS-6 (item 3). 
114 During the inspection that gavc rise \0 the violations in this case. the Staff inspected the activities of another 
ndiographcr and was satisfied with his perl'ormance. Tr. 264-65 (Kasner). 
lI5Tr• 153 (Cain); Tr. 397 O. Moss). , 
116 Staff Exh. 2-
l17Tr.408 O. Moss). 
11ITr. 362 (Cain). , 

119Tr. 412 O. Moss). I 

120Tr. 415.16, 457-59 (1. Moss). 
l21 Tr• 425-29. 443-44 (1. Moss, P. Moss). I 

122Tr• 454 O. Moss); Tr. 4SS-S6 (p. Moss): 
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doses cited in Violations 2a, 2b, and 2c, but the records were incomplete at the 
time of the inspection.123 

Furthermore, with respect to the two repeat violations, the Licensee em
phasized their relative lack of safety significance. In particular, Violation 2c 
(a Severity Level V violation)l2A asserted ~at Thlsa allowed an individual to 
receive an occupational radiation dose in excess of certain standards without 
having a form signed by the individual to certify the record of accumulated 
dose. The form had been completed by the Licensee, and the inspector verified 
that the accumulated dose was not in excess of regulatory standards. Nonethe
less, the individual had not signed the form and, thus, Thlsa could not confirm 
that the record was correct in its entirety. Thlsa was therefore charged with a 
violation.l25 Although not specifically tied to this one violation, the Licensee 
indicated that radiographers occasionally work late-night shifts and, when they 
do, may not be contacted on a daily basis,126 Further, the Staff indicated that 
there is no regulatory requirement for ongoing signatures after each exposure.1l7 

The other repeat violation (2b) involved the failure to obtain previous 
occupational exposure information for two individuals prior to assigning them 
to certain activities, a Severity Level IV violation,123 Although more serious than 
the former, it nonetheless is not a significant violation. 

Because of the relatively insignificant nature of the two repeat violations, we 
conclude that escalation of 75% in large part on the basis of these violations 
is excessive. Taking into account the many effective measures that Thlsa has 
adopted, the opinion of the Staff that Thlsa's radiation safety program is currently 
in basic compliance with regulatory requirements,l29 and the circumstance that 
the violations did not reSult in any excessive radiation exposure, we find 
escalation of no more than 20% ($1,000) to be appropriate. . 

7. Mitigation 

As noted earlier, the Staff mitigated the civil penalty by 25%, based on 
prompt corrective action for individual violations achieved by the time of the 
enforcement conference. The Staff declined to mitigate an additional 25% 

123Tr. 408·10 (1. Mau). 
12AThe atatcmmt In Staff Reply FOP at 40 n.6, that the /Wo repeat violaticm are "gcnera1ly" classified u Sc:verity 
Level IV, Is misleading at best. A Staff wilness chanctezized V"101ation 2c u "nonnally" Sc:verity Level V, 
although he added thaI, bec:ause it wa. a repeat violation, it might have been ~guded a. Severity Level IV. Tr. 
336 (Cain). 
I25Tr• 3&3·14 (Kasner). 
126Tr. 410-11 (p. Moss). 
1l7Tr. 3S4-15 (Kasner, Cain). 
I2J Tr. 335 (Cain). 
129Tr. 143, Z19 (DeIMcdico); Tr. Z10 (Cain). 
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because Thlsa had failed to' address properly the management issues cited by 
the Staff. 

We find no basis for modifying the Staff's determination on mitigation. We 
are therefore approving mitigation in the amount of 25% ($1,250). 

8. Amount of Civil Penalty 

In deriving the amount of the civil penalty we find appropriate, we reiterate 
our view that there should be a better system for denominating the value of 
individual violations than by treating each of the ten initial and nine outstanding 
violations as worth $750 each, irrespective of their severity. Proper evaluation 
requires consideration not only of numbers of violations but, more important, 
their severity.130 The record here, however, suggests no better way, and thus we 
are following that method in' deleting an amount for the withdrawn violation.131 

Other than the number and nature of the violations at issue here, we have seen 
no additional evidence of a general programmatic breakdown. More appropriate 
management practices would not likely have prevented the three most-serious 
violations from occurring, although they might have prevented the occurrence 
of certain of the less-seriouS paperwork violations. We note, with respect to 
several violations, the Licensee expressed some confusion as to the scope of 
specifiC regulatory requirements.1n Although not an excuse for the violations, it 
is an appropriate factor to consider in assessing the amount of a civil penalty. 

Taking these considerations into account, we conclude that the base civil 
penalty should be $5,000 (Severity Level III), that escalation of $1,000 (20%) 
is appropriate, and that $1,250 (25%) should be subtracted for mitigation. The 
civil penalty that should be imposed for all the ten initial alleged violations is 
therefore $4,750. Reducing that by 10% ($475) for the withdrawn violation, the 
net civil penalty ·that should be imposed is $4,275. 

v. CONCLUSIONS OF LAW 
, 

i 
1. The Staff was correct in its conclusion that the violations under consid

eration here in the aggregate amount to a Severity Level m violation. 
2. A base civil penalty of $5,000, as sought·by the Staff, is appropriate for 

su~h a violation or series of violations. 

130Tho Staff' aclatowledged lhat, in IOIII~ cases involving multiplo violatims. lite division of lite IOtII penalty 
among constituent parts has not been equal, where a violation wu considered erpeciaIly aijpillicant. Tr. 343 
(DeIMedico). " . 
131 Tho Staff' evaluated !his violation as Severity Lcvd IV. Tr. 344 (DelMedico). 
132In puticuIar. !he display on vehicles of information identifying !heir cargo (Violation 4d) (fL 449-50 (1. 
MOIl» and !he rcqui=ncnI for blocking ~ bracing (Violation 4b) (Cr. 422 (p. Moss. J. Moo.». 

, 
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3. Contrary to the Staff conclusion, escalation of this penalty in the amount 
of no more than $1,000 (20%) is warranted. 

4. Mitigation in the amount of $1,250 (25%) is warranted, as concluded by 
the Staff. 

5. The calculated civil penalty should be reduced by 10% ($475) represent
ing the proportionate amount of the withdrawn violation (Violation 3). 

6. A civil penalty of $4,275 should be substituted for the $6,750 sought by 
the Staff. 

7. A civil penalty of $4,275 should accordingly be assessed. 

Order 

Based on the foregoing opinion, including findings of fact, conclusions of 
law, and the entire record, it is, this 10th day of December 1991, ORDERED: 

1. The Order Imposing Civil Monetary Penalty, dated lune 6, 1990, is 
modified by substituting a civil monetary penalty of $4,275 for the $6,750 sought 
by the Order. A civil monetary penalty of $4,275 is hereby assessed against the 
Licensee, Thlsa Gamma Ray, Inc. 

2. This Initial Decision is effective immediately and, in accordance with 10 
C.P.R. §2.760 of the Commission's Rules of Practice, shall become the final 
action of the Commission forty (40) days from the date of issuance, unless any 
party petitions for Commission review in accordance with 10 C.P.R. § 2.786 or 
the Commission takes review sua sponte. See 10 C.F.R. § 2.786, as amended 
effective July 29, 1991 (56 Fed. Reg. 29,403 (June 27, 1991». 

3. Within fifteen (15) days after service of this Decision, any party may 
seek review of this Decision by filing a petition for review by the Commission 
on the grounds specified in 10 C.F.R. § 2.786(b)(4). The filing of a petition for 
review is mandatory for a party to exhaust its administrative remedies before 
seeking judicial review. 10 C.P.R. §2.786(b)(1). 

4. A petition for review shall be no longer than ten (10) pages and shall 
contain the information specified by 10 C.P.R. § 2.786(b)(2). Any other party 
may, within ten (10) days after service of a petition for review, file an answer 
supporting or opposing Commission review. The answer must be no longer 
than ten (10) pages and should concisely address the matters in 10 C.F.R. 
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§ 2.786(b)(2) to the extent appropriate. The petitioning party shall have no right 
to reply, except as permitted by the Commission. 

Bethesda, Maryland 
December 10, 1991 

I 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Charles Becbhoefer, Chairman 
ADMINIS1RATIVE JUDGE 

Dr. A. Dixon Callihan 
ADMINIS1RATIVE JUDGE 

CONCURRING OPINION OF JUDGE CALLIHAN 

I agree with the conclusion of the Board's Decision whereby a civil penalty 
less than that sought by the Staff is imposed upon the Licensee. The principal 
allegation with which the Staff charged the Licensee is a breakdown of the 
management control of a liCensed program. In my judgment, however, the 
Staff's demonstration of this 'breakdown, with which I reluctantly agree and the 
Board has accepted, is marginal at best 

The history of Thlsa's activities as an industrial radiographer - for example, 
the assessment of no previous monetary penalty, no record of excess radiation 
exposure to an employee or to a member of the public, no previous identification 
of a violation of regulations or license conditions more severe than Level IV 
- demonstrates a significant level of management control. In contrast, the 
October 1989 inspection of lUlsa, the subject of this proceeding, disclosed a 
number of alleged violations of which three had potential safety significance. 
The remaining six mainly concerned recordkeeping and "paperwork" deemed 
here to be of considerably lesser importance. 

The result of this October 1989 inspection, while perhaps atypical, is not 
unprecedented, in that earlier inspections also cited a number of violations 
similar in both number and severity. The Staff advised that two of the 1989 
violations were repetitious of earlier citations. 

In retrospect, I would have preferred that the Staff charge the Licensee with 
one or more clearly delineated Level ill violations, rather than lumping a number 
of irregularities of varying severity and importance in its arrival at the imposition 
of a civil penalty. 
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Notwithstanding the recorded fact that the three more-serious of the current 
violations can be attributed to a single errant radiographer no longer in the 
employ of the Licensee and that two-thirds of the recent accusations are of 
little consequence, I believe an employer must assume the responsibility for the 
behavior of its staff. 

For these reasons, I conclude that Thlsa Gamma Ray's control of licensed 
activities can be strengthened and that the potential for improvement exists. 
Consequently, I do not join my dissenting colleague in effectively condOning 
the Licensee's management program and the manner in which it has met its 
responsibilities. 

DISSENTING OPINION OF JUDGE KUNE 

I respectfully disagree with my colleagues' decision to assess a civil penalty 
against the Licensee because I conclude that the Staff did not meet its burden 
of proof on the factual question of whether the admitted violations collectively 
constituted a programmatic breakdown in the Licensee's safety program. Suc
ceeding on that burden was a vital element of the Staff's case and, with that 
failure, the Staff's enforcement theory supporting imposition of a civil penalty 
fails. The Board may not consider an alternative theory for which prior notice to 
the Licensee has not been given. Accordingly, I would dismiss the case against 
the Licensee without imposing a civil penalty.133 

My analysis begins with the Staff's letter to the Licensee imposing a civil 
penalty. The letter, dated June 6, 1990,134 was signed by Hugh Thompson, 
Deputy Executive Director for Nuclear Materials Safety, Safeguards, and Oper
ational Support, and was captioned "ORDER IMPOSING CIVil. MONETARY 
PENALTY - $6,750." In the letter, the Deputy Director specifically agreed 
with the Licensee that the ''violations do not normally rise above Severity Level 
IV •••• " The letter nevertheless concluded that the violations in the aggregate 
were significant and it referred to the Staff's general concern for the risks of 
overexposure. The letter did not identify specific violations as cause for the 
Staff's concern. 

The issues specified for hearing after a prehearing conference were as follows: 

whether the llIlount of the penalty imposed was proper under the Commissioo', Enforcement 
Policy. i.e., whether it WIS correct to collectively classify Severity Level IV and V violations 
IS I Severity Level m violation and impose I monetary penalty. and whether the amount of 

133 I find Ihe analysislCt fOllh in H/IIVy M,diclll CIlIlIr (One Hurley PIua. Flint, Michigan). AU·87-2, 2S NRC 
219.224 (1987),'pplie.ble 10 IhiI e.g, 

134 Staff Testimcny, IT. Tr. 123. Auach. 12. 
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the penalty was conectly arrived at taking into account the facton in the enforcement policy, 
including mitigating circumstances. 

This statement was developed after consultation with the parties, and no one 
objected to it. t3.5 . 

Additional notice of the Staff's enforcement theory in this case was given 
in a Board-ordered Staff letter of notice to Thlsa Gamma Ray, dated November 
19, 1990. The Staff's letter stated in relevant part: 

The violations, in the aggregate, have been classified as Severity Level m under Supplement 
IV, Section e.12 (Violations 2.a-2.c); Supplement V, Section c.5. (Violations 4a.-4d.); 
and Supplement VI, Section e.S (Violations l.a-l.b). These three provisions contain 
nearly identical language. Each refen to "a number of violations that are related • • • 
that collectively represent a potentially significant lack of attention or carelessness toward 
licensed responsibilities." In this case the NRC Starf believes that all of the violations 
are related because they stem from the same root cause, namely, a pattern of lack or 
attention to compliance with NRC regulatory requirements and carelesmess toward licensed 
responsibilities by the RSO and management above the RSO. This pattern evidences a 
breakdown in the licensed program and control of the licensed activities of Thlsa Gamma 
Ray .••• 

The Staff restated these views in its prefiled testimony.l36 All of the foregoing 
notices bind the Staff in the contested hearing and, absent a request for change, 
no alternative enforcement theory should be considered by the Board. The 
notices confirmed to the Licensee that the Staff regarded all of the violationS 
as Severity Level IV or less and that the Staff intended to prove in the hearing 
that it was justified in aggregating the violations to a single Severity Level III 
violation on the basis of an alleged breakdown in licensed programs. 

In each of the Supplements in the Enforcement Policy referred to by the 
Staff, the Severity Level III violation is specified as a breakdown in the 
licensed program, whether it be radiation safety, transportation, or fuel cycle and 
materials operations.137 It is clear that, when the Staff invokes these sections, the 
essential fact that must be proved is that a programmatic breakdown occurred 
within one or more of the referenced activity areas. 

In context, multiple related violations or significant lack of attention to 
licensed responsibilities are given in Appendix C, Supplements IV, V, and VI, as 
factors that are involved in a programmatic breakdown, but the word "involved" 

t3.5Prehearing Confc:rcnCe Memorandum and Order, LBP-9~2, 32 NRC 387 (1990); Memorandum and Order 
memorializing Prehearing Conference), LBP·90-43, 32 NRC 390 (1990). 
36DclMedico, ff. Tr. 123, at 25·26. 29·30. 

137 Supplement VI, .cction C.8 rd'cn 10 '"breakdown in the c:au.ro1 or liccnacd activities" nther than '"breakdown 
in the ndiation .. rely prognm" (Health Physics) or "breakdown in 1I1e licensee's prognm" (franaportation). 
No aigni/icant distinction among these clcscriptions or violations cxiata in the record and I ICC none. AU 
three descriptions are included in my arguments and, rot convenience, I rd'er 10 the violations c:ollcctivdy u 
• "prognmrnltiC breakdown" or a "breakdown in liccnacd programa." 
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is guidance. These factors are not defining criteria that are sufficient per se to 
establish such a breakdown. There must also be some basis established showing 
that the violations are more significant than marginal flaws in a functioning 
program. The violations collectively should support an inference that there has 
been a breakdown in the licensed program. 

I conclude that, if the Staff chooses to take enforcement action under the 
authority cited to the Licensee, it incurs an obligation to show not only that 
multiple violations occurred, but also that collectively the violations impeach 
the licensed program. Where the Staff has inadequate evidence to meet this 
obligation, it may always choose to act on violations individually, with proper 
notice to the Licensee. Therefore, there was no essential regulatory goal in this 
case that could only be achieved by the approach adopted here. 

Some of the violations were sufficiently serious to warrant a civil penalty 
individually. However, the Staff did not asSign individual severity levels to each 
violation until requested to do so at the hearing. This was not timely notice to 
the Licensee. Therefore, the Board may not now uphold a civil penalty based 
on individual severity of some of the violations. 

The record does not contain either an objective or an opemtional definition of 
what constitutes a programmatic breakdown. I take "program" to refer simply 
to the sum of actions required to control the licensed safety-related activities 
of the corpomte Licensee. In this case, the scope of the licensed program 
encompassed the safety-related activities of twenty mdiogmphers. Webster's 
Third International Dictionary defines "breakdown" (verb) in relevant part as 
follows: "to bring about loss of force or effectiveness: make ineffective: to 
become inapplicable or ineffective." And as a noun: "failure of opemtion: a 
condition marked by futile ineffectiveness: collapse, disintegmtion."138 

I conclude from those definitions that the Staff's burden under the enforce
ment policy and the theory it chose to pursue was to prove that the Licensee's 
corpomte safety progmm was in a state of breakdown, i.e., that the progmm 
encompassed within one or more Supplements was substantially ineffective or 
that it was dysfunctional in whole or substantial part. fur reasons stated, it was 
not sufficient to show only that some elements of the Licensee's program were 
flawed and in need of improvement under the enforcement theory chosen by the 
Staff. 

Three of the violations, la, lb, and 4b, were committed by one person and 
two were sufficiently significant to have been classified as Severity Level III 
in the first instance. The Staff, however, elected not to act on these violations 
individually but instead chose to pursue the enforcement theory discussed here. 
However, I agree with the majority that in this case the Licensee was not 

131 W.bsUr', TlUrd NrN IlIlematioMl DicIioNJI'], Unabridged, 712 (1986). 
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imprudent in hiring the offending radiographer and that prior inspections of 
his performance did not reveal erroneous behavior on his part. The evidence 
brought by the Staff shows' only that a single radiographer performed poorly 
during a particular NRC inspection. No additional evidence suggests that there 
was a flawed corporate safety program which, if corrected, might have prevented 
this behavior. These violations, while individually serious, do not prove that 
there was a breakdown in the Licensee programs. 

I do not propose that the Licensee in other circumstances could escape a 
civil penalty by arguing that it was not responsible for the acts of its employees. 
It clearly could not, but those circumstances. are not presented under the 
Staff's enforcement notice. ,It is immaterial to my conclusion that some other 
enforcement theory based on individually severe violations arguably might have 
been upheld in a contested proceeding. 

The six remaining less severe violations have no collective characteristics 
suggesting that a breakdoWn in the licensed program occurred. I reject the 
Staff's assertion that the violations are collectively significant because they 
are related to management I inattention or carelessness. Even if they are so 
related, and even if significant, they do not establish per se that a programmatic 
breakdown having Severity Level m safety significance occurred. Management 
carelessness could be a generic reason that accounts for any set of multiple 
violations, regardless of their safety significance. Lacking in this case is evidence 
linking violations that might afflict any program to a programmatic breakdown. 

I conclude that the Staff presented sufficient evidence to establish only the 
existence of varying degrees of flawed regulatory performance by the Licensee. 
Under questioning, the Stafr did not express serious reservations about the 
Licensee's overall safety program. The Licensee confessed on the record to 
flawed regulatory performance, but it presented testimony showing that it had a 
reasonably workable safety program in place. The Staff did not controvert the 
Licensee's assertions. On balance, I cannot conclude that something so severe 
as a breakdown in the Licensee's safety program occurred, even though there is 
demonstrated need for improved regulatory performance by the Licensee. 

For the foregoing reasons, I conclude that the Stafr failed to prove an essential 
element in its case against the Licensee under the enforcement theory it chose 
to pursue. We are without ~authority to adopt a different enforcement theory. 
The action called for, therefore, is to dismiss the case without assessing a civil 
penalty. 
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APPENDIX A 

VIOLATIONS ALLEGED 

As set forth in the Appendix to the Order Imposing Civil Monetary Penalty.l39 
the alleged violations for which a civil penalty is sought are as follows: 

1. Conduct of Licemed Actiyities at Temporary 10bsitu 

a. 10 CFR 34.43(b) requires that a survey with a calibrated IJld operable radiation 
survey instrument be made after each radiography exposure to determine that 
the sealed source bas been returned to its shielded position. H the radiographic 
exposure device has a source guide tube, the survey must include the guide 
tube. 

Contrary to the above, on October 2, 1969, a licensee radiographer failed to 
cmduct a survey of the exposure device IJld source guide tube after any of 
four exposures observed by an NRC inspector. 

b. 10 CFR 34.42 requires that areas in which radiography is being performed 
shall be conspicuously posted as required by 10 CPR 2O.203(b) and (c)(I). 
§ 20.203(c)(I) requires that each high radiation area shall be cmspicuously 
posted with a sign bearing the radiation caution symbol and the words: 
"CAUTION mGH RADIATION AREA." Aa defined in 10 CPR 2O.202(b)(3), 
"high radiatia! area" means any area, accessible to personnel, in which there 
exists radiation originating in whole or in part within licensed material at such 
levels that a major portion of the body could receive in any 1 hour a dose in 
excess of 100 millirem. 

Contrary to the above, on October 2, 1969, the licensee's representstives 
failed, while cmducting radiography, to post a high radiatia! area with a 
sign bearing the radiation caution symbollJld the words: "CAUTION mGH 
RADIATION AREA." 

2. Radiation Exposure EM[lIiJliOflS, Recordr and Reports 

a. 10 CPR 20.201 (b) requires that each licensee make or cause to be made such 
surveys as (I) may be necessary for the licensee to comply with the regulations 
in 10 CFR Part 20, and (2) are reasonable under the circumstlJlces to C'Illluate 
the extent of radiation hazards that may be preSenL As defined in 10 CFR 
20.201(a), "survey" means an C'Illluation 0{ the radiatia! hazards incident to 
the production, use, release, disposal, or presence of radioactive materials or 
other sources of radiation under a specific set of cmditions. 

10 CPR 2O.101(a) generally limits the permissible OCCllpalia!al exposure to 
the whole body to 11/4 rems per calendar quarter. 

Contrary to the above, the radiation exposure records for six radiographers, 
covering the period from May 1989 through July 1989, indicated that personal 

139 Staff TCStimCX1Y, fr. Tr. 123, at A12-6 through Al2-9 ("Restatement of Violations"). 

328 



monitoring devices had been damaged and could not be analyzed; and, as of 
October 2, 1989, the licensee had not performed evaluations to determine the 
radiation exposure received by these .ix individuals. 

b. 10 CFR 2O.102(a) specifies that each licensee .ball require any individual, 
prior to fint enlIy into the licensee's restricted area during each employment or 
worle assignment under such circumstances that the individual will receive or 
is likely to receive in any period of one calendar quarter an occupational dose 
in excess of 2S percent of the applicable standards specified in § 20.101(a) 
and § 2O.104(a),to disclose in a written, signed statement, either: (I) that the 
individual "had no prior occupational dose during the current calendar quarter, 
or (2) the nature and amount of any occupational dose which the individual 
may have received during that specifically identified current calendar quarter 
from sources of radiation possessed or controlled by other penons. 

Contrary to the above, as of October 2, 1989, the licensee had failed to otuin 
the required information concerning the current quarterly occupational dose 
received by two radiographen prior to assigning them work in restricted areas. 

This is a repeat vi~lation. 
I 

Co 10 CFR 20.102(b) requires that before a licensee penniu, punuant to 
§20.101(b), any individual in a restricted area to receive an occupational 
radiation dose in excess of the standards specified in § 20.1 01 (a), the licensee 
shall obtain a certificate on Form NRC-4, or en a clear and legible record 
containing all the information required in that form, signed by the individual 
showing each period of time after the individual attained the age of 18 in 
which the individUal. received an occupational dose of radiation, and perform 
the dose calculatiOns required by 10 CFR 20.102(b)(2). 

Contrary to the above, the licensee allowed an individual to receive an 
occupational radiation dose in excess of the standards specified in 10 CFR 
2O.101(a), without having rorm NRC-4 or ocher authorized record signed by 
the individual to certify the canpleteness of the rerord of accumulated dose. 
(1be licensee had otherwise canpleted the form, and the inspector verified that 
the individuals' ac~uIated dose was not in excess of regulatory standards.) 

This is a repeat violation. 
! 

3. Invtlllory Control 

10 CFR 34.26 requires that each licensee conduct quarterly physical inventories to 
account for all sealed sources received and possessed under the license. 

Ccntrary to the above, although the licensee had conducted quarterly physical 
inventories, such inventories failed to include iridium·l92 sealed sources removed 
from radiography expoSure devices and placed into source changen for storage. 
These sealed sources were still in the licensee', possession when the quarterly 
inventory was conducted. fur example, the licensee did not account for two 
iridium·l92 sealed sources, Serial Nos. 3031 and 3066, during quarterly inventories 
conducted on Iune 30, 1989 and September 30, 1989, respectively. 
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4. Transportation of Licensed Malerial 

10 CFR 71.5(a) requires that each licensee who transports licensed material outside 
of the confines of its plant or other place of use, or who delivers licensed material to 
a carrier for transport, comply with the applicable requirements of the regulations 
appropriate to the mode of transport of the Deparunent of Transportation (DOT) 
in 49 CFR Parts 170-189. 

a. 49 CFR 172403 requires that each paclcage of radioactive material labeled as 
"RADIOACl1VE YELLOW II" include the following information entered on 
the label: (1) the name of the radionuelide, (2) the content activity expressed 
in appropriate curie units, and (3) the transport index of the paclcage. 

Contrary to the above, on October 2, 1989, the licensee's representatives 
transported two exposure devices containing iridium-l92 sealed sources in 
pacbges that had "RADIOACllVE YELLOW IT' labels without having the 
required information on the labels. 

b. 49 CFR 177.842(d) requires that radioactive material paclcages be 10 blocked 
and braced that they cannot change position during conditions normally 
incident to transportation. 

Contrary to the above, on October 2, 1989, the licensee'. representatives 
transported Amersham Model 683 exposure devices, containing iridium-192 
sealed sources, in the required overpack without having blocked or braced 
the package within the vehicle's darkroom where it is routinely placed for 
transport. 

c. 49 CFR 172.200 requires that each person who offers a hazardous material 
for transportation shall describe the hazardous material on the shipping paper 
in the manner required by Subpart C of 49 CFR 172 Subpart C, § 172203(d) 
descn"bes the required entries for radioactive material, including the transport 
index assigned to each paclcage bearing RADIOACl1VE YEU.OW-ll or 
RADIOACl1VE YELLOW-m labels and, for a paclcage approved by the 
U.S. Nuclear Regulatory Canmission (USNRC), a notation of the paclcage 
identification marking. 

Contrary to the above: 

(1) On October 2, 1989, the licensee's representative carried shipping 
papers inoorrecl1y showing a transport index (T i) of 1.8 for a pacbge 
bearing a RADIOACllVE YELLOW II label that the NRC inspector 
determined to have a T.L of 0.5. 

(2) On October 2, 1989, the licensee's representative carried shipping 
papers with pacbge identification descriptions that did not correspond 
with the markings on the paclcagc, and the paclcage was approved by the 
USNRC. Further, the paclcage descriptions on the licensee's standard 
shipping papers did not oorrespond with any paclcages possessed by 
the licensee. 

d. 49 CFR 172.502(a) states, with exceptions not applicable here, that no person 
may affix or display on a transport vehicle any placard unless the placard 
represents a hazard of the material being transported. 
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49 CPR 172.504 prescribes the requiremenu for placarding vehicles used to 
transport hazardous materials. Specifically, Table I specifies that the "RA
DIOACTIVE" vehicle placard applies only to transport vehicles containing 
packages of radioactive material bearing the "RADIOACTIVE YELLOW m" 
label 

Contrary to the a~e, on October 2, 1989, the licensee's representative trans
ported a package appropriately categorized and labeled as "RADIOACTIVE 
YELLOW IT' in a vehicle bearing a "RADIOACTIVE" placard. No packages 
labeled as "RADIOACTIVE YELLOW nr' were present in the vehicle. 

These violations have been categorized in the aggregate as a Severity Level m 
problem. (Supplemenu IV, V, and VL) 

Cumulative Civil Penalty - $1,500 (assessed equally amoog the 10 violatioos). 

I 

I 
I 

I 
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NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 
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Morton B. Margulies, Chairman 
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In the Matter of Docket No. 70-3070-ML 

LOUISIANA ENERGY SERVICES, LP. 

(ASLBP No. 91-641-D2-ML) 
(Special Nuclear Materials Ucense) 

(Claiborne Enrichment Center) December 19,1991 

RULES OF PRACTICE: ADMISSION OF CONTENTIONS 

The Commission looks to the petitioner to fulfill the requirements of 10 
C.F.R. §2.714(b)(2)(i), (ii), and (iii). Should any of the requirements not be 
met, the contention must be rejected. 

RULES OF PRACTICE: ADMISSION OF CONTENTIONS 

Section 2.714(b)(2) of 10 C.F.R. is satisfied where a petitioner has reviewed 
the pertinent portions of the application and specifically points out where 
petitioner differs with the applicant on the adequacy of the information provided, 
explains why the application is deficient, and identifies the factual information 
upon which it intends to rely. 

RULES OF PRACTICE: ADMISSION OF CONTENTIONS 

A regulatory guide can be relied upon to support a contention alleging that an 
application is ~eficient. However, this is not accomplished by the mere reliance 
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on a Staff letter to an applicant which requests additional information based 
on a regulatory guide citation. An adequate explanation is required from the 
petitioner. 

RULES OF PRACTICE: : ADMISSIBILITY OF CONTENTIONS 

There is no agency requirement that bases for a contention must be original 
with the petitioner. . 

RULES OF PRACTICE: ' ADMISSIBILITY OF CONTENTIONS 

It is improper to support a contention based upon a Staff letter seeking 
information on thirty-six numbered requests, when neither the Staff nor the 
petitioner has provided an explanation as to how the requests are relevant to the 
contention. Such a proffer i~ wholly unacceptable. 

MEMORANDUM AND ORDER 
(Ruling on Contentions) 

I. INTRODUCTION 

The matter for decision before the Board is the admissibility of contentions 
filed by Citizens Against Nuclear nash (CAN]) on October 3, 1991, pursuant 
to 10 C.F.R. § 2.714(b). The admission of a single contention would permit 
Petitioner to participate as a party to the application proceeding. 10 C.F.R. 
§2.714(b)(1). The application, if granted, would permit Louisiana Energy Ser
vices, L.P. (LES), to construct and operate a plant near Homer, Louisiana, for 
the enrichment of natural uranium to a maximum 0("5% U-235 by the gas cen
trifuge process. The facility would be called the Claiborne Enrichment Center 
(CEC). In a Memorandum and Order, dated July 16, 1991 (unpublished), the 
Board found that CANT had established standing under 10 C.F.R. § 2.714(a)(2), 
and permitted it to file contentions. 

On October 25, 1991, LES filed an answer opposing all of the subject 
contentions. NRC Staff (stiff), in a response of November 4, 1991, opposed 
a majority of the contentions but did not oppose others. The Board heard 
arguments on the contentions at a prehearing conference on November 14, 1991. 
In this Memorandum and Oider we rule on the admissibility of the contentions 
and CANT's status as a party. 
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n. STANDARDS FOR CONTENTIONS 

An admissible contention must meet the requirements of 10 C.F.R. 
§ 2.714(b)(2), amended by the Commission on August 11, 1989, which pro
vides: 

(2) Each contention must consist of a specific statement of the issue of law or fact to 
be raised or controverted. In addition, the petitioner shall provide the following information 
with respect to each contention: 

(i) A brief explanation of the'bases of the contention. 
(ii) A concise statement of the alleged facts or expert opinion which support the 

contention and on which the petitioner intends to rely in proving the contention at the hearing, 
together with references to those specific sources and documents of which the petitioner is 
aware and on which the petitioner intends to rely to establish those facts or expert opinion. 

(iii) Sufficient information (which may include information punuant to paragraphs 
(b)(2)(i) and (ii) of this section) to show that a genuine dispute exists with the applicant 
on a material issue of law or fact. This showing must include references to the specific 
portions of the application (including the applicant's environmental report and safety report) 
that the petitioner disputcs and the supporting reasons for each disputc, or, if the petitioner 
believes that the application fails to contain information on a relevant matter as required 
by law, the identification of each failure and the supporting reasons for the petitioner's 
belief. On issues arising under the National Environmental Policy Act, the petitioner shall 
file contentions based on the applicant's environmental report. The petitioner can amend 
those contentions or file new contentions if there are data or conclusions in the NRC draft or 
final environmental impact statement, environmental assessment, or any supplements relating 
thereto, that differ significantly from the data or conclusions in the applicant's dorumenL 

Further, 10 C.F.R. §2.714(d)(2) provides that contentions shall not be admitted 
(i) if the contention and supporting material fail to meet the requirements of 
section 2.714(b) or (ii) if, should the contention be proven, it would be of no 
consequence in the proceeding because it would not entitle petitioner to relief. 

In its comments on the amendments to 10 C.P.R. § 2.714 the Commission 
stated: 

In addition to providing a statement of fact and SooTeeS, the new rule will also require 
intcrvenon to sulmit with their list of contentions sufficient information (which may include 
the known significant facts descn"bed above) to show that a genuine dispute exists between 
the petitioner and the applicant or licensee on a material issue of law or faeL This will require 
the intervenor to read the pertinent portions of the license application. including the Safety 
Analysis Report and the Environmental Report, and to state the applicant's position and the 
petitioner's opposing view. When the intervenor believes the application and supporting 
material do not address a relevant matter, it will be sufficient to explain why the application 
is deficienL ' 

54 Fed. Reg. 33,170 (1989). 
The Commission noted the amended version's consistency with Duke Power 

Co. (catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,468 
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(1982), rev'd in parI on other grounds, CLI-83-19, 17 NRC 1041 (1983), where 
the Appeal Board stated: ' 

[A]n intervention petitioner haS an ironclad obligation to examine the publicly available 
documentary material pertaining to the facility in question with sufficient care to enable 
[lhe petitioner] to uncover any information that could serve as the foundation for a specific 
contention •••• Neither SectiOn 189a of Ihe [Atomic Energy] Act nor Sectioo 2.714 of Ihe 
Rules of Practice permits the filing of a vague, unparticu1arized contention. followed by an 
endeavor to flesh it out through' discovery against the applicant or swf. 

The amended regulations are also consistent with the Commission's long
standing practice that requires that a contention be rejected if: 

I 

(1) it coostitutes an attack on applicable statutOI)' requirements; 

(2) it chalIenges the basic structure of the Commission', regulatOl)' process or is an 
anack on the regulations; 

(3) it is nothing more than a generalization regarding the petitioner's view of what 
applicable policies ought to be; 

(4) it seeks to raise an iss~e which is not proper for adjudication in the proceeding or 
does not apply to Ihe facility in question; or 

(5) it seeks to raise an issue which is not concrete or litigable. 

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), 
ALAB-216, 8 ABC 13, 20-21 (1974). 

The Commission looks for the Petitioner to fulfill the requirements of 10 
C.F.R. § 2.714(b)(2)(i), (li), and (iii). In Arizona Public Service Cf!. (palo Verde 
Nuclear Generating Station,Units I, 2, and 3), CLI-91-12, 34 NRC 149, 155 
(1991), ~e Commission stated: 

While the Board may appropriately view Petitionen' support for its cootention in alight 
that is favorable to the Petitioner, it cannot do 10 by ignoring Ihe requirements set forlb in 
10 C.F.R. § 2.714(b)(2)(i), (ii), and (iii). These sections demand that alI petitionen provide 
an explanation of the bases for'lhe contention, a statement of fact or expert opinion upon 
which Ihey intend to rely, and sUfficient information to show a dispute wilh Ihe applicant on 
a material issue of law or fact. If anyone of these requirements is not met, a cootention must 
be rejected. Rules of Practice for Domestic licensing Proceedings - Procedural OwIges 
in the Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989). 

m. DISCUSSION 

The Board has fully reviewed and considered "Citizens Against Nuclear 
Thlsh's Contentions on the Construction PermiVOperating Licensing Applica
tions for the Claiborne Enrichment Center," filed October 3, 1991, LES's answer 

, 
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dated October 25, 1991, and Staff's response of November 4, 1991, along with 
the prehearing conference record of November 14, 1991, and the prior record in 
the proceeding. Based upon all of the foregoing we make the following findings. 

The Contentions 

Contention A. No Waste Disposal Plan 
LES does not have a plan for the disposal of the approximately 300 14-tal cylinden of 

radioactive and toxic depleted uranium the facility will generate per year. 

CANT withdrew Contention A at the November 14, 1991 preheating confer
ence. The Board, with the agreement of LES and Staff, permitted the addition 
of the bases of Contention A to Contention B. 

Contention B. Decommissioning Plan Deficiencies 
The LES decommissioning plan does not provide reasonable assurance that the CEC lite 

can be cleaned up and adequately restored upon cessation of operations. 

The contention is supported by six separately stated bases in addition to others 
added from withdrawn Contention A. 

The focus of the original six bases is that LES does not currently have a plan 
for disposal of depleted uranium tails and there is no rational basis provided for 
the decommissioning costs in LES's decommissioning cost estimate. 

For its first basis, CANT asserts that LES in its Safety Analysis Report (SAR) 
(Table 11.8.2) states that UF6 tails disposal costs are estimated at $9.5 million 
per year of'tails production, but, because Applicant does not have a plan for 
the offsite disposal of tails, there is no realistic basis for the estimate. CANT 
asserts that these figures conflict with those in the "LES CEC Depleted UF6 
Disposition Study" of September 1990, which is cited in support of the license 
application. 

CANT takes issue with Applicant's consideration of depleted uranium as a 
marketable resource rather than as a waste product CANT claims that as a 
waste product it will increase the cost estimates of decommissioning. . 

Petitioner relies on a newspaper article that states that the Department of 
Energy sometimes gives away UF6• Also, it cites a Department of Energy draft 
study that characterizes depleted uranium as a "mixed waste," which raises 
disposal problems because of the unavailability of disposal sites. CANT also 
alleges that there will be a lack of low-level waste sites, which will impact 
negatively on decommissioning costs. 

In its second basis, CANT contends that the application should be rejected 
because it does not provide reasonable assurance that LES knows how the 
uranium tails will ultimately be disposed of or how much it will cost 
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For its third basis, CANT claims that the decommissioning plan contains no 
concrete information about the amount of payments LES is expected to make 
into the external trust that LES claims it is setting up. Cited in support of the 
requirement is 10 C.F.R. § 70.25. 

In basis four, CANT alleges that LES provides no details on how the decom
missioning costs were determined. It relies on a June 25, 1991 letter' from the 
Chief, Fuel Cycle Safety Branch, in which he seeks additional information per
taining to the application. He relies on requirements in Regulatory Guide 3.66, 
"Standard Format and Control of Financial Assurance Mechanisms Required 
for Decommissioning Under ,10 C.F.R. Pans 30, 40, 70, and 72." Additionally, 
CANT discusses an alleged lack of information in several specific areas. Peti
tioner requests that Applicant be made to explain the derivation of its estimated 
costs in order to assure that. there is a rational basis for the decommissioning 
costs. CANT incorporates the June 25, 1991 letter into the bases by reference. 

Basis 5 is an allegation ttuit LES decommissioning costs do not indicate what 
facilities will be decontaminated and to what extent. 

In Basis 6, CANT asserts that in the June 25, 1991 letter, Staff identified a 
number of deficiencies in LES's decommissioning cost estimates, and, to the best 
of Petitioner's knowledge, LES has not responded to the question. Again, CANT 
incorporates the letter by reference but more specifically the pages dealing with 
the decommissioning funding plan. 

The bases submitted under .w~thdrawn Contention A allege that: LES has 
submitted no plan for the disPosal of the uranium tails to be generated annually; 
the tails are mixed waste and must be disposed of under the Resource Conser
vation and Recovery Act; LES has not submitted a disposition plan that is either 
concrete or realistic; that before a license can be obtained, LES must submit a 
plan for disposal of the uranium tails which fully complies with all applicable 
environmental laws. 

The Board finds that CANT has satisfied the requirements of section 2.714{b) 
for the admission of Contention B to the extent indicated below. The contention, 
which states that the LES decommissioning plan does not provide reasonable 
assurance that the CEC site 'can be cleaned up and adequately restored upon 
cessation of operations, is admitted insofar as it challenges the reasonableness 
of LES's decommissioning funding plan. CANT has provided adequate bases 
to support such a contention.' 

The NRC has no regulatory requirement that there must be a concrete plan 
for the disposal of the depleted uranium that the facility would generate each 
year and that, before a license may issue, such disposal plan must comply with 
all applicable environmental laws. 

The Commission in noticing the application for hearing indicated that the 
applicable regulations only require that an applicant have a plausible strategy 
for the disposition of deple~ uranium hexafluoride tails. Such strategies were 
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identified as including: s~ring, as a possible resource, uranium hexafluoride 
tails at the plant site; continuously converting uranium hexafluoride tails to 
uranium oxide (or tetrafluoride) as a potential resource or for disposal; and a 
combination of both - onsite storage with conversion of uranium hexafluoride 
at the end of plant life. 56 Fed. Reg. 23,313 (May 21, 1991). 

In licensing matters the hearing notice published by the Commission for the 
proceeding defines the scope of the proceeding and thus binds this licensing 
board. Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-
1), ALAB-619, 12 NRC 558, 565 (1980); Commonwealth Edison Co. (Carroll 
County Site), ALAB-601, 12 NRC 18, 24 (1980). 

The regulations do require that an applicant submit a decommissioning 
funding plan which must contain a cost estimate for decommissioning. 10 C.P.R. 
§ 70.25(a) and (e). Cost estimates may be adjusted periodically over the life of 
the facility. For the regulation to have meaning, the cost estimate should contain 
reasonable estimates for an adequately described decommissio~ing strategy. 

CANT has satisfied the requirements of 10 C.F.R. § 2.714(b)(2)(i), (ii), and 
(iii) in its allegation that the decommissioning funding plan does not contain 
reasonable estimates for decommissioning nor does it adequately describe the 
underlying decommissioning strategy. 

As required, CANT reviewed the pertinent portions of the application and 
specifically pointed out where it differed with LES on the adequacy of the 
information provided. Explanations were offered why the application was 
deficient. Petitioner identified the factual information on which it intends to rely. 
Bases 1, 4, and 5 adequately support the contention. Sufficient information was 
provided to show that a genuine dispute exists with the Applicant on material 
facts. 

Regulatory Guide 3.66, like all regulatory guides, describes methods accept
able to the Staff for implementing regulations. Equivalent methods are also 
acceptable to Staff. Although regulatory guides are' not binding as regulations, 
they reflect the considered judgment of Staff and offer insight on what is needed 
to satisfy a regulation. Regulatory guides have been recognized as evidence of 
legitimate means for complying with regulatory requirements. Carolina Power 
and Light Co. (Shearon Harris Nuclear Power Plant), ALAB-8S2, 24 NRC 532, 
544-45 (1986). 

A regulatory guide can be relied on to support a contention alleging that an 
application is deficient. However, this is not accomplished by the mere reliance 
on a Staff letter to an applicant which requests additional information based 
on a regulatory guide citation. An adequate explanation is required from the 
Petitioner. The Commission in its comments on the amendments to 10 C.F.R. 
§ 2.714, stated, "When the intervenor believes the application and supporting 
material do not address a relevant matter, it will be sufficient to explain why 
the application is deficient." 54 Fed. Reg. 33,170 (1989). 
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CANT has satisfactorily met this requirement. The information in the letter 
provided CANT with a starting point. Petitioner went on to explain ltow the 
alleged inadequacies support'its contention and provided additional information 
in support (Bases I, 4, and 5). 

Contrary to an argument' made at the prehearing conference, there is no 
agency requirement that bases must be original with the petitioner. 

In admitting the contention, we placed no reliance on the CANT notion that 
the uranium hexafluoride tails produced in operating the CEC constitute "mixed 
waste" under the Resource Conservation and Recovery Act (RCRA) and hence 
constitute a type of waste for which there are presently no disposal sites. To 
support this notion, CANT offers a draft of a Department of Defense (DOD) 
document, "Managing DOD's Growing Environmental Responsibility," Mar. 29, 
1991 (Draft Version 13), in' which DOD, noting that some of the department's 
equipment uses depleted uranium, says that "[t]he depleted uranium will cause 
serious disposal problems for the Depariment because 'mixed waste' sites for 
this doubly hazardous materW do not exist in the United States." 

At ~e prehearing conference, CANT also offered a letter from the Environ
mental Protection Agency (EPA) on the subject of "Guidance on the Definition 
and Identification of Commercial Mixed Low-Level Radioactive and Hazardous 
Waste and Answers to Anticipated Questions" with attached guidance (EPA 
Guidance). Ff. Tr. 63. I 

Both the Staff and Applicant argue that depleted uranium hexafluoride is not 
''mixed waste" under RCRA.iApplicant asserts (as does the StarO that depleted 
urani:Im is "source material'; under the definition of "source material" in 10 
C.F.R. § 40.4, and that "source material" includes compounds of uranium in any 
chemical or physical form. Both further argue that source material is expressly 
excluded from regulation as hazardous waste by RCRA and by EPA regulations. 

We observe that the very guidance that CANT introduced into the transcript 
agrees with the position of the Staff and Applicant. The EPA Guidance says 
"RCRA also excludes source, special nuclear, and byproduct materials from 
the definition of hazardous Waste and, therefore, from regulation under EPA's 
RCRA Subtitle C program." Ff. Te. 63 at 8. 

It thus appears that NRC regulations, EPA regulations, the statutory founda
tions of those regulations, and the guidance jointly developed by NRC and EPA 
(indeed, one of the two documents relied upon and introduced by CANT itselO 
all agree that depleted uranium hexafluoride is not "mixed waste." The only 
opinion arguing in' favor of that classification for the material is an unsigned, 
undocumented, unauthoritative intermediate draft by someone in an agency not 
charged with enforcement of either of the statutes that the definition would in
volve. The DOD opinion seJms to us to be a voice crying in the wilderness. 
Recognizing that great deference is due to an agency's interpretation of its own 
regulations and its organic statutes, we see no reason to believe that the de-
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pleted omnium hexafluoride tails would be classified as mixed waste and would 
therefore be a material for which no disposal site is available. 

Having found that Bases I, 4, and 5 suppon the contention, we funher find 
that Bases 2, 3, and 6 do not, nor do the bases transferred from Contention A. 

Basis 2 is premised on the erroneous conclusion that LES must have a 
concrete plan for the disposal of the tails. 

Basis 3 is too vague and indefinite to suppon a contention. 
Basis 6 provides no explanation as to why the application is inadequate. It 

merely relies on the Staff letter of June 25, 1991. 
The bases transferred from withdrawn Contention A are premised on the 

erroneous conclusion that Applicant must have at this time a concrete disposal 
plan for the tails that meets all environmental laws and that the tails are a mixed 
waste disposable under RCRA. 

Contention B is admitted to the extent described. 

Contention C. Lack 0/ Protection Against Worst-Ca.te Accidents 

The liC%tlse applica1ioo for the CEC violates NRC regulatioos and the National Envi
ronmental Policy Act in that it In:aU a number of reasooably foreseeable accidents as "not 
credible," and rails to rully evaluate their potential impacts at health and the environment, 
to protect against them in an adequate manner, or to provide adequate emergency respoose 
measures. 

As bases for Contention C, CANT asserts that the Applicant improperly failed 
to consider seven specific accidents that it claims are "credible" and should 
have been considered under NEPA and/or the requirements imposed by the 
Commission's emergency planning regulations or the proposed general design 
criteria for omnium enrichment plants. The seven accidents (identified here as 
C,I through C.7) that CANT asserts require funher considemtion are: (1) a 
cylinder rupture, (2) a worst-case criticality accident. (3) an autoclave rupture, 
(4) a stomge-yard fire, (5) a transportation accident, (6) an aiIpIane cmsh. and 
(7) a gas well explosion. Applicant opposes the contention and all its parts, 
maintaining that it fails to meet the requirements of 10 C.F.R. § 2.714(b)(2). 
Staff opposes admission of all parts of this contention except the criticality 
accident (C.2) and would restrict that to an assertion that Applicant has failed 
to evaluate credible criticality accidents and to provide criticality monitors at 
the facility as required by 10 C.P.R. § 70.24. fur the reasons stated below, the 
Board denies the contention. Bases C.3 and C.7 were withdrawn by CANT at 
the prehearing conference. The Board considers Basis C.2 to be premature since 
the essence of that issue is currently under considemtion by the Commission. 
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C.l. Cylinder Rupture I 
I 

CANT's main argument appears to be that cylinder rupture accidents have 
occurred at two plants (Sequoyah and Portsmouth) and reliance on administrative 
controls to prevent such an accident is not adequate. CANT does not make any 
comparison of the design and operating procedures of those facilities with CEC 
and appears not to have considered the specific measures taken by Applicant 
to minimize or eliminate the possibility of the type of accidents that occurred 
at the Sequoyah Fuels uranium processing plant and the Portsmouth gaseous 
diffusion enrichment plant. CANT fails to demonstrate that the measures taken 
by Applicant are not adequate to avoid cylinder rupture accidents. Petitioner has 
not provided sufficient information to suggest that the accident should be treated 
as credible. Thus the proposed basis fails to meet the pleading requirements of 
section 2.714(b)(2). I 

C.2. Criticality Accident I 
This basis was originally captioned "worst-case criticality accident." At the 

prehearing conference, CANT modified this basis by removing reference to 
"worst case," acknowledging Applicant and Staff's position that NEPA does not 
require such worst-case analysis. The basis was further modified by merging it 
with Contention F which concerns the lack of criticality monitors. As modified, 
this basis would read "LES has failed to evaluate the health and environmental 
impact of criticality accidents because it believes they cannot occur. And on 
this ground. they have not proVided criticality monitors at the CEC." Tr. 70. 

There was no objection to the modification, but Applicant maintained its 
opposition to admission. The Staff would have the Board admit the basis but 
limit it to the issue that Applicant is not in compliance with the requirement to 
provide criticality monitors. I 

Apparently unknown at the time to CANT, Applicant applied for an exemp
tion from the requirement to install criticality monitors on January 31, 1991, 
under 10 C.F.R. § 70.24(d).1 This preceded the May 21, 1991 publication of 
the Notice of Hearing and the assignment of this proceeding to the Board on 
May 23, 1991. The installation of criticality monitoring facilities is at the very 
heart of this contention and ithat issue is currently under consideration by the 
Commission. Depending upOn Commission action on the exemption, there may 
or may not be an issue for litigation. It would be inappropriate for the Board 
to litigate an issue that is dirCctly before the Commission. The Board considers 
Basis C.2 as premature and therefore it is denied, without prejudice. 

! 

341 



C.3. Autoclave Rupture 

Withdrawn. n. 77. 

C.4. Storage-Yard Fire 

At the prehearing conference, CANT withdrew offsite transportation accident 
aspects from Contentions C.4 and C.5, acknowledging that offsite aspects are 
covered under the generic aspects of 10 C.F.R. § 51.51 (b), Thble S-3. n. 80. 
As to the onsite aspects, CANT argues that LES is in error when it says that a 
storage-yard fire is not credlble. The principal basis for the allegation is that LES 
proposes to avert such fires by the use of procedures that are vulnerable to human 
error. CANT further states that a single failure, i.e., fuel spill from a delivery 
truck, coupled with operator error (failure to follow procedures) and the lack 
of guaranteed prompt fire brigade action could result in a 30-minute (or longer) 
fire, which could rupture one or more uranium hexafluoride cylinders. Draft 
General Design Criteria, Advanced Notice bfProposed Rulemaking, "Regulation 
of Uranium Enrichment Facilities" (GDC), 53 Fed. Reg. 13,276-79 (1988). 

Both Applicant and Staff would have the Board deny this basis, arguing that 
CANT is merely challenging the philosophy of relying on procedures to avert 
such a fire without stating any specific challenge to the Applicant's proposed 
methods of avoiding this type of accident The basis fails to meet the section 
2.714(b)(2) requirements for specificity because CANT bas not indicated bow 
LES fails to comply with the proposed GDC (particularly the prohibited 30-
minute or longer fire), bow the LES storage-yard fire analysis fails to meet the 
requirements, or how the various protection systems provided by LES, including 
severnl backup systems such as administrative controls, limited fuel tank sizes, 
yard drains, and redundant water supply tanks and pumps are inadequate. The 
Board agrees. Basis C.4 is denied. 

C.5. Transportation Accident 

As discussed under Basis C.4, CANT withdrew any offsite aspects of this 
contention. What remains is an onsile truck accident that would ''necessarily 
involve a 30-minute fire." Applicant and Staff oppose the basis for the same 
reasons stated under Contention C.4. We find that CANT bas failed to identify 
any deficiencies in Applicant'S submittal concerning onsite transportation acci
dents and has provided no reason to believe that the Applicant's SAR is flawed 
in its conclusion that a transportation accident involving a 30-minute fire is not 
credible. Applicant's SAR analysis is based in part on NRC and Department 
of 'Ii'ansportation (DOl) analyses. The basis lacks the necessary specificity 
required under section 2.714(b)(2) and accordingly must be denied. 

~U.S. GOVERN~IENT PRINTING OFFICE: 1992 312-481/40015 
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C.6. Airplane Crash 

CANT argues that the cuIrent evaluation of the probability of an airplane 
using the Homer airport and crashing into the CEC site fails to take into account 
the expected increase in the Use of the airport resulting from the construction 
and operation of the CEC elu;chment plant Applicant and Staff oppose the 
contention, arguing that CANT has not provided any factual basis in support of 
its view that increased use and additional risk is likely. 

We find that CANT fails to provide any facts or expert opinion to support 
its basis, and fails to provide references to specific sources on which CANT 
intends to rely to establish any facts or expert opinion, as required by 10 C.F.R. 
§ 2.714(b)(2)(ii). CANT has further not identified any omission of information 
required by law, simply stating that its basis for the need of additional analyses 
concerning airplane crash probabilities is common sense. Te. 81. The basis 
lacks the necessary specificitY and is denied. 

C.7. Gas Well Explosion 

Withdrawn. Te. 81. 

I 

I 

I 
I 

I 

I 

Contention D. Lax Attitude Toward Criticality Safety 
, 

The application for the CEC demonstrates a dangerously smug attitude toward serious 
accidents which raises the conee~ that LES' maintenanee and operating procedures, training 
programs, and general corporate attitude may not cootain a serious commitment to maintain
ing preparedness for a criticality' accldenL 

I 

The principal basis is an accidental criticality accident at a fuel fabrication 
facility operated by an unrelated company. (General Electric's Wilmington, 
North Carolina, fuel fabrication facility). CANT merely alleges that the lax 
attitude toward nuclear criticauty apparently exhibited by GE is also the attitude 
of Applicant LES, and the entire manageme~t program should be reviewed and 
revised to incorporate a more realistic view toward criticality safety at the CEC. 
Applicant and Staff oppose admission of this contention. 

We find that no nexus has:been provided between the fuel fabrication facility 
and the proposed fuel enrichment plant or with LES, and no basis has been 
provided to support the view that LES will exhibit a lax attitude toward criticality 
safety. The contention must be rejected pursuant to section 2.714(b)(2). 

I 

Contention E. Cylinder R~pture 
, 

The applicant fails to meet .lhe requirements of 10 C.F.R. f20.10S or Appendix B to 
Part SO in the event of an accident involving the rupture of uranium hexafluoride cylinder. 
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Thus, the applicant also fails to provide reasonable assurance of adequate protectiat of public 
health and safety, as required by 10 c.P.R. §§4032 and 7031(d). 

This contention was withdraw at the prehearing conference. Te. 82. 

Conl8nlion F. Lllck of Crltlcalily Monitors 

The applicant violates 10 c.P.R. § 70.24 because it has failed to provide for criticality 
matitors at the CEC. 

This contention was merged with Basis C.2 and denied, without prejudice, as 
being premature because an exemption to the requirement of providing criticality 
monitors is currently pending before the Commission. See discussion of Basis 
C.2, above. 

Conl8nlion G. Inadequate Protection from Toxic Effects of UF, 

The plant boundary exposure limits for the CEC do not provide adequate protection of 
the p.1blic from toxic effects of uranium hexafluoride. 

In this contention. CANT challenges the adequacy of the CEC's proposed 
limits for the protection of offsite persons against the toxic effects of uranium 
hexafluoride. The Notice of Hearing and Commission Order for the CEC spec
ifies that, for the purpose of siting and design of the plant against accidental 
releases of uranium hexafluoride, the criteria in NUREG-1391, "Chemical Toxi
city of Uranium Hexafluoride Compared to Acute Effects of Radiation,» on lim
iting individual exposure to the chemical toxic effects of uranium hexafluoride, 
should be applied at the boundary of the CEC site under control of the Appli
canL Applicant and Staff oppose the contention, both stating that it challenges 
the Commission's application of NUREG-1391 in establishing plant boundary 
exposure limits. CANT has already petitioned the Commission directly on this 
point in its comments to the Commission regarding the proposed standards for 
the CEC. 

At the prehearing conference, CANT argued that the proposed standards are 
just that, they are proposed. It further argued that it was necessary to raise the 
matter before the Board and invoke the Board's general authority to protect the 
public's health and safety because there simply are no standards in effect. Te. 
83. 

CANT's basic argument is that it believes that the exposure limits proposed in 
the LES license application and NUREG-1391 (which it agrees are comparable) 
are lax and do not adequately protect the public health and safety. The 
Board believes that CANT's attention is misplaced. Its argument is with 
the Commission. The Commission has directed what exposure limits should 
be applied and is currently considering the adoption of final standards in its 
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I 

rulemaking proceeding, a pro~ing in which CANT has already participated. 
Until final rules are published, the standards articulated in the Notice of 
Hearing and Commission ofder are the appropriate standards. The hearing 
notice defines the scope of the issues in the proceeding. Bailly, ALAB-619, 
supra; Carroll County. ALAB-60I, supra. CANT has not demonstrated that 
Applicant's proposal is not iii conformance with NUREG-I39I, the applicable 
requiremenl The contention is denied because it is contrary to the Commission 
order instituting the proceediDg. 

I 

I 

Contention H. Emergency IPlannlng Deficiencies 

The license application for the CEC docs not provide • reasonable assurance that the 
public health and safety will beadequatcly protected in the event of an emergency 11 the 
plant. I 

As bases for this contentidn, CANT argues that LES has not complied with 
the Commission's GDC or the emergency planning .regulation requirements of 
10 C.F.R. § 70.22(i), as implemented by Draft Regulatory Guide 00-3005, 
"Standard Format and Content for Emergency Plans for Fuel Cycle and Materials 
Facilities" (September 1990). CANT then sets out twenty-three separately 
alleged deficiencies with many specifically referencing 00-3005. 

Applicant opposes the contention and all of its bases. Staff does not oppose 
the contention but would limit it to Bases 2-10, 16-20, and 23, stating that these 
bases generally cite and/or rely upon 00-3005, and assert that the Applicant 
has failed to comply with this interim regulatory guidance. 

In its statement of opposition to this contention, Applicant points out that 
emergency planning requirements of 10 C.F.R. Part 70 for special nuclear 
materials facilities (e.g., CEC), are not the same as 10 C.F.R. Part 50 planning 
requirements for power reactors. Referencing the Statement of Considerations 
supporting the emergency ptaDning regulations for materials licensees, Applicant 
states that because exposure I levels would be low as compared to protective 
action guide exposures used for nuclear power plants and because of the nature of 
the types of accidents of conCern, there is no requirement for formal evacuation 
planning. 54 Fed. Reg. 14,052 (1989). 

LES also argued that a request for information from Staff or reliance on 
a draft regulatory guide does not satisfy the pleading requirements of section 
2.714(b). I 

At the prehearing conferenCe, Applicant also pointed out that while it is going 
forward with an emergency plan, Commission regulations would not require it 
to do so. 'If. 90-92. Section :70.22(i)(I) of 10 C.P.R. states that an emergency 
plan is not necessary if an eWtuation shows (1) the maximum dose does not 
exceed I-rem effective dose 'equivalent and (2) does not involve an intake of 
more than 2 milligrams of soluble uranium. We will rule on the contention as it 

I 
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was filed and responded to by LES on October 25, 1991. Applicant's claim that 
it qualifies for an exception under the regulation is a new mauer not previously 
raised. Further, it apparently does not want to rely on the exception. 

At the prehearing conference, CANT withdrew Bases 8, 18, and 19. Tr. 94. 
Commission regulation 10 C.P.R. §70.22(i)(3) sets forth the required emer

gency plan information that is to be contained in a materials license application. 
The areas it covers are: (1) facility description; (2) types of accident for which 
protective actions may be needed; (3) classification of accidents; (4) means of 
detection of accidents in a timely manner; (5) mitigation of consequences; (6) 
assessment of releases; (1) responsibilities of licensee if an accident occurs; (8) 
notification and coordination of offsite response organizations' and the NRC; (9) 
information to be communicated to offsite response organizations and the NRC; 
(10) training to be provided to workers, and special instructions and tours to 
be given to offsite emergency personnel; (11) means for safe shutdown after an 
accident; (12) provisions for emergency exercises and communications checks 
with offsite response organizations; and (13) certification by the applicant that 
it has met its obligations under the Emergency Planning and Community Right
to-Know Act of 1986. 

00-3005, which CANT relies upon, states that it was being developed to 
provide guidance to Staff on the information to be included in emergency plans 
and was being issued in a draft form to involve the public in the early stages 
of the development of a regulatory position in this area. It had not received 
complete Staff review and does not represent an official NRC Staff position. 
00-3005 at cover and 1. 

The Board, in considering the admissibility of the contention, rejects Bases 
1, 11 through 15, 21, and 22 for the reasons stated below. 

Basis I merely incorpomted by reference Staff's leuer of June 25, 1991, 
to Applicant which contains questions relating to Staff's review. The letter is 
offered without explanation. The basis is rejected because it does not identify 
any specific deficiency in the application. 

Bases 11 through 15 allege offsite emergency planning inadequacies (i.e., no 
specific guidelines for offsite protective actions, no offsite emergency planning 
zone, no plan for notifying people at a national forest or at a lake site, no plan 
to evacuate the elderly, and no plan to provide people within the emergency 
planning zone with information on appropriate procedures). The bases contain 
no reference to any regulatory requirements or 00-3005 and appear to be 
based on planning standards for nuclear reactors, which are considerably more 
stringent 

Additionally, the need for an emergency planning zone and the prepamtion 
of informational brochures for distribution to offsite populations was rejected 
by the Commission in its rulemaking proceeding. 54 Fed. Reg. 14,051, 14,057 
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I 

(1989). These bases constitutJ an impermissible challenge to the Commission's 
regulations. For the foregoing reasons, Bases 11 through 15 are denied. 

Basis 21 is denied for laCk of specificity. It alleges that Applicant has 
not provided emergency plans· for postulated accidents but does not say which 
accidents must be considered or what deficiencies exist in Applicant'S submittal, 
which discusses a variety of postulated accidents and abnormal operational 
events. See section 2, CEC Emergency Plan. 

Basis 22, which alleges that LES has failed to indicate how it plans to 
comply with sections 303(d) , and 326(2)(B) of the Emergency Planning and 

I • 

Community Right-ta-Know Act of 1986, with reference to a designated local 
emergency planning committee, is denied. All Applicant is required to do is 
certify compliance with the cited Act. Statements of Considerations, 54 Fed. 
Reg. 14,051 (1989). ! 

As to Bases 2 through 7,19, 10, 16, 17,20, and 23, which LES opposes 
and Staff does not, we find that except for Basis 9 they offer to support the 
contention in accordance with the pleading requirements of section 2.714(b)(2), 
albeit minimally. I 

The bases cite 00-3005, I except for Basis 23 which also relies upon it. 
Although a draft regulatory 19uide does not represent an official NRC Staff 
position, we view it as containing preliminary suggestions as to what is required 
by the regulation, and it is entitled to be afforded some weight, considering its 
source, in supporting a contention alleging inadequacies in the application. 

Looking at these bases as' a whole, we conclude that CANT had adopted 
the requirements of 00-3005: as its own. After examining the LES application, , 

CANT contends that the application does not address specific relevant areas, or, 
in those in,stances where they;were addressed, states why they were inadequate. 
We view this as a sufficient explanation as to why the application is deficient 

CANT had adequately apprised LES, in accordance with the pleading require
ments, of its differences with'the Applicant on the adequacy of the application 
on emergency planning. Petitioner has shown that a genuine dispute or material 
dispute exists that should be adjudicated. 

Of the eleven bases that we' find meet the pleading requirements, the following 
allege a failure of the Applicant to address emergency planning needs: Basis 
2, identification of the location and emergency support organizations; Basis 3, 
listing of hazardous chemicals at the site and identifying communication centers; 
Basis 4, identifying types of ;radioactive materials accidents for which actions 
may be needed to prevent or minimize exposures; and Basis 10, describing 
government agencies' authority and responsibility in an emergency. 

The following allege inadequacies in the information that was provided. 
Basis 5, inadequate details on notification of state authorities and NRC; Basis 
6, unclear as to emergency response authority of crew and what facilities will 
be made available; Basis 7, failure to list some possible emergency response 
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organizations; Basis 16, failure to include a provision for projection of onsite 
radiation exposures; Basis 17, vague description of proposed measures for 
mitigating onsite consequences of accidents at the CEC; Basis 20, failure to 
plan for ensuring that equipment and instrumentation are in good working 
condition and that an adequate stock of supplies is maintained; and Basis 23, the 
emergency plan appendix lacks showing capability of emergency organizations 
to respond and that there are no agreement letters for organizations discussed 
in Basis 7. 

Basis 9 is rejected because, contrary to CANT's assertion, the emergency 
plan does specify where the public and media can obtain reliable information 
during an emergency. 

Contention H is litigable to the extent described above. 

Contention 1. Incomplete License AppHcation 
The license application for the CEC is incomplete in many major respects. 

The basis for this contention is a March 21, 1991 Staff letter to Applicant 
which lists areas where the NRC seeks additional information as part of its 
review of the application. On the basis of this letter, CANT alleges that the 
application is incomplete in several respects. Applicant argues that the Staff 
letter does not constitute legal requirements and CANT has not pointed out any 
legal requirements. Applicant states that the mere refererice to alleged omissions, 
without more, does not comport with the requirements of section 2.714(b)(2). 
Staff, while agreeing that the application is incomplete, nonetheless opposes 
admission of the contention for essentially the same reasons as ApplicanL CANT 
contends that the application is deficient and before the facility can be licensed 
the deficiencies must be corrected. 

The Board disagrees with Applicant and Staff. There appears to be no 
question that the application is deficient in at least some of the areas listed 
in CANT's contention. The main source of CANT's belief that the application 
is deficient (Staff's letter of March 21, 1991) is a reasonably reliable one as 
to a demonstration of relevant subject matter. CANT's review of Staff's letter 
coupled with its review of Applicant's filings, Staff's guidance documents, and 
Commission regulations constitutes more than just a mere listing of incomplete 
portions of the application. It is the Board's view -that CANT has satisfactorily 
pointed out certain relevant deficiencies in the application and supporting 
materials and has explained why it considers the material to be deficienL The 
contention is admitted but is limited to eleven (11) specific areas listed in 
CANT's contention as follows: 
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In the Environmental Report: 
1. Environmental impacts of site preparation and construction; 
2. monitoring data to support source-term determinations for gaseous 

effluents; I 

3. evaluation of means
l 
of reducing liquid effluent concentrations; 

4. assessment of radiological impacts of plant operation; 
5. environmental effects ·of accidents; 
6. baseline data for prCoperational effluent and environmental monitor

ing program; and I 

7. program to maintain releases as low as reasonably achievable 
(ALARA). ; 

In the Safety Analysis RJport: 
8. Finalization of design features for earthquakes, tornadoes, and-mis-

siles; i . 

9. quality assurance program for Oass I equipment; 
10. program for surveilIance and maintenance of cylinders containing tails 

in interim storage; and 
11. management and control program. 

I 

A twelfth area listed in CANT's filing involves nuclear criticality safety 
analyses and is related to matters pending before the Commission. This item 
is rejected as being premature~ See discussion of Basis C.2 of Contention C, 
supra. I 

I 

Contention J. lnadequale Assessment 0/ Costs Under NEPA 
I 

The Environmental Report does not adequately describe or weigh the environmental. 
social. and economic impacts and costs of operating the CEe. Moreover, the benefit-cost 
analysis fails to demonstrate that there is a need for the facility. See, e.g., Public Service 
Co. of New Hampshire (Seabrook Station, Units 1 anc.l 2), ALAB-422, 6 NRC 33, 90 (1977) 
em a power production plant licensing case, "need Cor power" is "a shorthand expression Cor 
the 'benefit' side of the cost-benefit balance which NEPA mandatesj. On the whole, the 
costs oC the project Car outweigh the benefits of the proposed action. 

I 

Stating that the National Environmental Policy Act (NEPA) requires the NRC 
to fully assess the impacts of the proposed licensing action, and to weigh its costs 
and benefits, CANT alleges that LES's Environmental Report (ER) contains 
a brief "Benefit-Cost Analysis" that is slanted in favor of the benefits of the 
project and contains little discUssion of Ute potentially significant impacts and 
their environmental and social costs, CANT identifies nine (9) issues that it 
alleges are inadequately assessed in the ER as follows: 
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1.1. Mixed Waste 

CANT alleges that the ER fails to discuss the environmental impacts caused 
by the generation of tons of mixed radioactive waste, for which, it argues, no 
disposal options exist. CANT incorporates Contentions A and B by reference. 
As discussed in thi~ Memorandum and Order (see Contentions A and B), CANT 
is not correct in its classification of the depleted uranium as a "mixed waste." 
Pursuant to 10 C.F.R. §40A, depleted uranium is a source material regulated 
by NRC. The premise of this issue is therefore flawed and the basis cannot be 
accepted. 

1.2. Plant EJIluents 

CANT alleges that LES's environmental and safety analyses are inadequate 
in that they fail to account for severe low-probability accidents that may result 
in discharges that exceed legal limits. Applicant opposes admission, arguing 
that they have addressed low-probability accidents as required by Commission 
regulations and CANT has shown no requirement for additional analyses. Staff 
opposes admission, describing it as an improper attempt to litigate "worst-case" 
accidents, which even CANT agreed was not required. See Contention C, Basis 
Co2, supra. 

It is not clear what "legal limits" CANT is referencing. Part 20 standards for 
normal operation are not applied to accident situations where appropriate design 
and siting criteria are used to limit exposure level and dose to individuals or the 
public. CANT has not demonstated any consideration of the different standards 
for normal versus accident situations and has not pointed out any examples 
where Applicant has not complied with appropriate standards. The basis is 
denied. 

1.3. Decommissioning Costs 

CANT asserts that LES has not provided sufficient basis for its estimates 
of decommissioning costs. Staff does not oppose admission. Applicant would 
have us deny this basis, pointing out that it rests squarely on Bases 4, 5, and 6 
of Contention B. Bases 4 and 5 of Contention B were accepted by this Board 
as issues in this case. Accordingly, J.3 is accepted. 

1.4. Need for Facility 

CANT argues that there is no need for the facility since United States 
enrichment capacity is more than adequate to meet domestic needs through 2010. 
At the prehearing conference, CANT introduced two newspaper articles. One 
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pertained to an allegation of Soviet "dumping" of uranium on the U.S. nuclear 
fuel market, while the second article related to operations at a Department 
of Energy (DOE) fuel enrichment facility where DOE was shutting down that 
portion of the plant producing I highly enriched uranium. Applicant argues that 
the economics of the proposed facility are not within the scope of the ER and 
need not be addressed under !NEPA. fur a commercial undertaking such as 
the proposed enrichment facility, the potential market success is not relevant 
to the NEPA cost-benefit analysis. Applicant further argues that, while it has 
demonstrated the existence of 'a market for enrichment services, the economic 
wisdom of its proposed venture is simply not an environmental issue germane 
to the NEPA analysis. Staff does not oppose admission. The Board believes 
that CANT raises' a litigable issue. The basic issue involves the following legal 
question: What, if any, consideration must be given to the need for the facility 
in fulfilling NEPA responsibilities? 

I 

J.5. Impact of Materials DivJrsion 

CANT merely states that thd ER does not discuss the potential environmental 
and social impacts of improper 'use of the CEC for production of highly enriched 
uranium for nuclear weapons and incorporates Contentions 1.. M, N, and 0 as 
additional bases. Applicant aDd Staff oppose this basis, both stating that the 
assertion is totally unsupported! The requested license, which would be enforced 
by NRC, would limit product enrichment to 5%. Additionally, the Commission 
has recently adopted final ruleS that provide safeguards that will apply to CEC. 
No basis has been provided to suggest that LES will not comply with the terms 
of the requested license and th~ safeguard requirements of the Commission. The 
basis is denied. I 

J.6. Water Contamination 
I • 

CANT alleges that the ER does not contain a complete or adequate assessment 
of the potential environmental impacts of the proposed project on ground- and 
surface water. In support of this basis, CANT states that groundwater is the sole 
source of drinking water for all' of Claiborne Parish; that the groundwater lies as 
close as 2.5 feet below the surface; that contaminated effluent from CEC will be 
carried to Lake Claiborne; that: Louisiana State law allows the Claiborne Parish 
Watershed District to manage Lake Claiborne for potential municipal use; that 
the NRC has noted in a letter to LES that contamination of the CEC site during 
its operating life is virtually inevitable; and that effluent discharges could result 
in infiltration of groundwater dUring periods of extended low precipitation. Staff 
does not oppose this basis. Applicant argues that CANT has not produced any 
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facts in support of its proposition that CEC operations would have any adverse 
effect on surface or groundwater resources. CANT has identified several present 
and possible future water supply uses that may be impacted by the proposed 
facility and appear not to have been considered in the ER. The Board accepts 
this basis restricting it to potential impacts on present and possible future surface 
and groundwater drinking water supply. 

J.7. Wetlands 

CANT asserts that LES has not evaluated the impacts of the proposed project 
on wetlands located on the site or demonstrated that it either has or does not 
need a permit to build on the wetlands. Applicant opposes admission of this 
basis, stating that LES recognizes and has demonstrated its commitment and 
obligation to consult not only with the U.S. Corps of Engineers but also with 
other federal, state, and local agencies regarding applicable requirements for 
the construction and operation of the CEC project. LES has requested the U.S. 
Corps of Engineers to review the site as is noted in ER §9.1, Table 9.4-1. Staff, 
while not stating its reasons, does not oppose admission of this issue. 

The Board does not see an issue here. LES has clearly agreed to work with 
the Corps of Engineers and the review is currently taking place. The basis is 
rejected for failing to show that a genuine dispute exists on a material issue of 
law or fact. as required by section 2.714(b)(2). 

J.B. Property Values 

CANT disputes Applicant'S claim that property values "may be enhanced due 
to the presence of the LES facility" arguing that because some contamination 
from CEC is virtually a given and that CEC has the potential to become a 
storage facility for enormous quantities of hazardous wastes, it is more likely 
that property values in the area would decline due to the perception of pollution 
and danger from the plant. Both Applicant and Staff oppose this basis. Each 
argues that CANT has provided no facts or expert opinion to support its view 
that property values might fall, and its position constitutes pure speculation. 
The Board agrees. The basis fails to meet the threshold requirements of section 
2.714(b)(2) and is denied. 

J.9. Impact on Communities 

CANT alleges that the proposed plant will have negative economic and 
sociological impacts on the minority communities of Forest Grove and Cedar 
Springs and the ER does not adequately reflect consideration of these impacts. 
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The closing of Forest Grove Road, which joins the two communities, and the 
fact that the plant is to be placed "in the dead center of a rural black community 
consisting of over 150 families" are cited as sources of the impacts. Applicant 
opposes the issue stating that CANT's allegations are premised on speculation 
and it provides no support for; the proposition that closing off Rlrest Grove Road 
and building the plant will have negative impacts on the two communities. Staff 
does not oppose admission of this issue. The Board believes that CANT has 
identified an issue with sufficient basis and specificity to meet the requirements 
of section 2.7I4(b)(2). I 

Contention K. No Discussion of No-Action Alternative 
The ER violates NEPA becau~e it does not contain an adequate disrussion of alternatives 

to the proposed action. I 

CANT states that NEPA requires that environmental reports include, inter 
alia. a discussion of "alternatives available for reducing or avoiding environ
mental effects," and LES fails to satisfy this requirement in the critical respect 
that it does not discuss the no-action alternative. CANT argues that given the 
significant environmental costs of this project and the fact that LES has not 
demonstrated a need for the facility, this alternative should have been analyzed 
in detail. 1 

Applicant opposes this co~tention. arguing that there is no explicit regulatory 
requirement that the ER address the no-action alternative, and Regulatory 
Guide 4.9, ''Preparation of Environmental Reports for Commercial Uranium 
Enrichment Facilities," Revision 1, October 1975, contains no mention of the 
need to provide an assessmellt of the no-action alternative in an Environmental 

Re~ Staff does not opposJ the admission of this contention in the context of 
considering Applicant's cost-benefit analysis under NEPA. The Board finds that 
CANT has adequately demonstrated that a genuine dispute exists with LES on 
the need to discuss the no-action alternative. The contention is accepted. 

, 

I 
I 

Contention L. Online Enrichment Monitoring 
I 

In order to provide reasonable assurance that gas centrifuge equipment at the CEC is 
not unlawfully diverted to Ihe prOduction of highly enriched uranium (HEU),lhe applicant's 
fundamental nuclear material control (FNMC) plan should require continuous or frequent 
online enrichment monitoring for all cascades. To ensure Ihe effectiveness of such monitor
ing, the plan should stipulate minimum process pipe inner diameten of 110 millimeten or 
greater at all potential measurenlent points. The current design of Ihe CEC does not meet 
these specifications. [R>otnotes Omitted.] 

I 
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The basis offered for this contention specifically cites the proposed rule 
published on December 17, 1990 (55 Fed. Reg. 51,726) (which was substantially 
unaltered when republished in final form on October 31, 1991) and Draft 
Regulatory Guide 00-5002, "Material Control and Accounting for Umnium 
Enrichment Facilities Authorized to Produce Special Nuclear Material of Law 
Strategic Significance." CANT states that 10 C.P.R. § 74.33(c)(5)(i) requires a 
detection program that provides high assurance of detection of any production 
of uranium enriched to more than 10% in U-235. And so it does, even in the 
final version. 56 Fed. Reg. 55,999 (1991). 

CANT also notes that DG-5OO2 says that an extensive program for the 
centrifuge technology would be appropriate and that such a program can use 
fixed detectors, portable detectors, or uranium hexafluoride sampling. 

CANT then alleges that, in order to have "high assurance" that no production 
or diversion of highly enriched uranium (HEU) will occur, it is necessary to 
employ frequent or continuous use of fixed detectors rather than intermittent 
use of portable detectors, giving several reasons for this position. CANT 
further alleges that even on-line monitoring is not effective if certain precautions 
regarding pipe size are not taken, citing an article by its expert, H. Hunt, which 
suggests errors as high as 200 percent in such monitoring if great care is not 
taken. 

The Applicant says that, since the draft regulatory guide offers several 
methods, CANT's advocacy of one of them is inadmissible. We think noL As 
Applicant is fond of reminding us, a regulatory guide is not a regulation. Still 
less of a regulation is a draft regulatory guide. Where such a document offers 
several means of compliance with the regulations and an applicant has chosen 
one of them, we think it entirely appropriate for an intervenor to champion 
another, offering reasons why this other method will be necessary to achieve 
the "high assurance" required by the regulation and reasons why the method 
chosen will not achieve compliance. We note that it is established law that 
intervenors are not ''precluded from demonstrating that [a] prescribed method is 
inadequate in the particular circumstances of the case." Public Service Co. of 
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-875, 26 NRC 251, 
261 (1987), citing Gulf States Utilities Co. (River Bend Station, Units 1 and' 
2), ALAB-444, 6 NRC 760, 772-73 (1977). In this case the argument offered 
appears supported by expert opinion. 

Staff expresses a blanket opposition to the admission of all four related 
contentions, L, M, N, and O. Staff's position is that the recently published final 
rule m~ns the contentions have been "superseded" and that they now constitute 
a challenge to the regulation. We cannot agree. Contention L appears to be a 
challenge only to the way in which the Applicant plans to satisfy the regulation. 
Contentions of that nature are clearly admissible. The content is adequately 
supported as required by section 2.714(b). We will admit Contention L. 

354 



Contention M. Monitoring of Sampling Ports, Process Valves, 
and Flanges 

I 

In order to preclude or detect production of HEU by a batch scheme involving misuse 
of sampling ports, process valves, and/or flanges,the applicant's FNMC plan should require 
effective mooitoring by reliable teclmica1 means which accurately keep track of employee 
access to these process connectiOn locations. 

As a basis for this conkntion, CANT again cites the new 10 C.P.R. 
§ 74.33(c)(5)(i), which requiies high assurance of detecting unauthorized pro
duction of lIEU, and DG-SOO2, which requires that the applicant discuss the use 
of tamper-indicating seals on Process valves and flanges. CANT then offers rea
sons why the simple use of seats is ineffective and offers communications from 
personnel at Sandia National: Laboratories for the fact that tamper-proofing de
vices more effective than seals will shortly be available. CANT wishes to make 
a case for requiring such devices. 

LES objects to this contention as a challenge to the regulation and to the 
draft regulatory guide, as it did to Contention L above. Here the objection is 
even wider of the mark. CANT clearly urges compliance with the regulation 
and offers an alternative to tJie draft guide that is in development and may well 
not have been considered by :the draft guide's framers. 

Staff, as noted above, lumps this contention with the other three in this related 
group, offering no specific objection to it but viewing them all as "superseded" 
by the adoption of the new regulation. We do not see it that way. The new 
regulation clearly requires something (means of preventing unauthorized lIEU 
production) that the contention would support. CANT would offer a novel 
means of complying with the1regulation, a means that the draft regulatory guide 
does not mention, but does not clearly preclude. We will admit Contention M, 
having met the pleading reqUirements. 

We note that CANT believes that it can litigate these contentions without the 
use of classified information: Tr. 113. Whether it can be accomplished is yet 
to be determined. I 

I 

I 
I 

Contention N. Centrifuge Cell Walls 
I 

In order to assure that safeguards can be implemented effectively, opaque walls around 
small cells of centrifuges should be expressly prohibited during the CEC's entire license 

term. I 

At the prehearing conference, CANT agreed to withdraw Contention N upon 
assurance that certain language concerning the design of the plant would be 
included in the SAR. Tr. 109. 

I 
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Contention O. Design for Effective /AEA Inspections 

Pursuant to the Hexapanite Agreement, the NRC should require that plant hardware 
design in eve!)' CEC cascade be conducive to effective online gas enrichment monitoring by 
the International Atomic Energy Agency (lAEA). 

In effect, the publication of the new rule has precluded the admission of this 
contention. In the Supplementary Information concerning public comments that 
was published with the rule, the Commission stated: 

One individual commenter. • • also suggested consulting with lAEA m the plant hardware 
design prior to cmstruction • • •• [A]s it is the NRC's respmsibility to license the 
enrichment facility. its requirements for the protectim of health and safety of the public 
and the common defense and security take precedence over lAEA inspection schemes 
and protocols. Nmethcless, these [material cmtro! and accountability] requirements were 
developed cognizant of the lAEA programs because the U.S. is a member COoot!)' of the 
lAEA and complies with lAEA requirements. Consequently, the suggestion of the commenter 
is refused. 56 Fed. Reg. 55,995. 

Thus it appears that the Commission deliberately refused to incorporate a 
requirement that the International Atomic Energy Agency (lAEA) be consulted 
on the design of enrichment plants to facilitate later IAEA inspections. It is 
clearly the Commission's position that compliance with its performance criteria, 
as they are expressed in the new rule, is all that is needed; that further specific 
provision in the plant design for projected lAEA inspection is superfluous. 

CANT itself asserted at the prehearing conference that "the NRC's final 
rule that was published on October 31, 1991, now says that the Commission 
has decided not to require plants to be designed in accordance with IAEA 
specifications." Tr. 109. That is not quite correcL The Commission evidently 
believes that it has accommodated anything the lAEA would need with the 
provisions of the present rule. 

The actual hardware needed to comply with those provisions is the subject 
of Contentions Land M, above. The notion that the designers of the plant 
need consult with the IAEA to facilitate inspections has been rejected by the 
Commission. We see nothing else in the contention. It is rejected. 

We note here that LES has raised a general objection to the admission of these 
four contentions, alleging that their content is "a matter before the Commission 
rather than the Board." Tr. 110. The Commission in its Notice of Hearing 
and Commission Order of May 21, 1991, provided the opportunity to move the 
Commission to reconsider any portion of part m of the notice, "ITI. Commission 
Order: Criteria for the Issuance of a License," 56 Fed. Reg. 23,310, 23,313 
(1991). 

The document that engenders this objection, "Citizens Against Nuclear 
Trash's Objection to Commission Order Dated May 21, 1991, and Comments 
on Proposed Licensing Standards for Uranium Enrichment Plants" of October 7, 
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1991, does indeed pend before the Commission for whatever action that body 
may take. It is also true that these four contentions constitute an attachment to 
the document However, a glance at the content of the document itself reveals 
that the attachment is meant :to support CANT's comment on the proposed 
general design criteria for enrichment facilities. CANT evidently believes that 
the Commission should include among those criteria a criterion specifying that 
the design of the facility should be "conducive to implementation of effective, 
advanced. . • safeguards techniques and procedures." 

CANT simply asks the Commission to "give consideration to the issues 
raised" in the conten'tions and to the material upon which the contentions 
are based. The only relief sought before the Commission is the inclusion of 
certain phraseology in its plant design criteria. Whether or not the Commission 
ultimately includes such a criterion in its regulations, the presence of the extant 
10 C.F.R. § 74.33(c)(S)(i), taken with the material CANT has submitted, offers 
sufficient basis for the admission of Contentions L and M, and the Supplementary 
Information cited above offers sufficient grounds for rejecting Contention O. The 
action that the Commission may take in response to CANT's pending request 
for relief is simply irrelevant to the admission of these contentions. 

Contention P. liability InsuLnce 
I 

LES proposes to purchase $120 million in liability insurance. This amount is insufficient 
to cover LES' potential liability. arid is not supported by adequate justification. 

fur its basis, CANT relie~ on a Staff request for information which is 
contained in the letter dated June 25, 1991. Without explanation, the letter 
states that the amount of liability insurance should be "justified in terms of a 
reasonable evaluation of the riSks required to be covered." CANT incorporates 
this by reference into the contention. Petitioner adds that the assessed value of 
property in Claiborne Parish is $540 million, which is far more than the $120 
million LES proposes to obtain. 

The contention fails to meet the requirements of 10 C.F.R. §2.714(b)(2)(i), 
(ii), and (iii). No rational explanation is offered to show that the amount of 
insurance is inadequate. Because the amount of insurance is less than the 
assessed value of the propertY in Claiborne Parish does not show that the 
insurance is inadequate. The issue is whether potential liability for damages 

I 

that can be caused by the plant will exceed the amount of insurance. This was 
never discussed in the contention. 

The claim that the amount of insurance is not supported by adequate justi
fication is a bare assertion not supported by alleged facts, expert opinion, or 
explanation, as required by the regulations. The mere request for information 
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by Staff, without further explanation by Staff and the Petitioner, does not meet 
the regulatory requirements. The contention is rejected. 

Contention Q. Financial Qualifications 
LES bas not demonstrated that it is financially qualified to build and operate the CEC. 

Again, for its basis, CANT relies on a Staff request for information which is 
contained in the letter of June 25. There are six categories of questions seeking 
financial information. No explanation is offered by Staff or Petitioner as to why 
the information is requested or what the consequences are of failing to include 
the information in the application. The incorporation of the bare questions into 
the basis of the contention fails to support the contention as is required by the 
regulations. 

Additionally, CANT asserts that LES's financial qualifications are under
mined by the fact that two of the four partners in the venture, Duke Power 
Company and Northern States Power Company, are financially committed only 
to fund activities during the "venture phase" up to specific ceilings and intend 
to leave the LES partnership once a construction permit is granted. Petitioner 
relies on a document titled "Louisiana Energy Services, L.P., a Report to the 
North Carolina Utilities Commission from Duke Power Company," dated June 
20, 1990. 

The report confirms that the LES partners are financially committed only to 
fund LES activities during the venture phase and only up to specific ceilings. It 
is also the intention of Duke Power Company to sell or redeem the large majority 
of its shares in LES to outside investors and perhaps to retain a small interest 
in order to meet NRC licensing requirements. The venture phase was defined 
as the period during which LES will undertake the securing of an NRC license, 
marketing the product, and seeking major investors to finance construction of 
the plant. 

Petitioner's contention that LES has not demonstrated that it is financially 
qualified to build and operate CEC because partners are not committed to fund 
the building and operation of the facility is admissible. It provides sufficient 
facts to show a dispute with the Applicant on a material issue of fact. CANT 
relies on information that has been prepared by one of the principal's affiliates. 
Should the contention be proven it could be of consequence and entitle Petitioner 
to relief. The regulatory requirements for the admission of the contention have 
been satisfied. 
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Contention R. Management I Competence and Integrity 

Urenco, the primary impetus behind LES, has proven wable to control the spread of its 
enrichment tedmology, which can I be used to produce nuclear weapons. There is thus no 
reasonable assurance that Urenco Possesses the requisite corporate character to operate the 
CEC in a safe and lawful manner. I 

For its basis, CANT relies on newspaper and trade publication articles 
reporting that: design blueprints for a Urenco centrifuge were seen in Iraq 
in 1988; in August 1990, unidentified customs officials confiscated equipment 
for Urenco-designed centrifuges that was destined for Iraq; and that. through 
covert activity, Pakistan obtainM its enrichment technology from Urenco. 

Objections have been raised because the contention is premised on hearsay. 
That is no bar to the admission of a contention. Contentions based on newspaper 
articles have been admitted in the pasL Carolina Power and Light Co. (Shearon 
Harris Nuclear Power Plant), Ll3P-86-11, 23 NRC 294, 301 (1986); ALAB-852, 
24 NRC 532, 536 (1986). I 

The issue is whether the contention is supported as required by section 
2.714(b)(2). We find that it is not. The articles are too vague to support the 
contention. They allege that Urenco technology was found in the possession of 
Iraq and Pakistan. However, they lack sufficient specificity to claim that this 
was caused by Urenco. Absent any such showing, the contention is a vague, 
unparticularized charge which is inadmissible. Catawba. ALAB-687, supra. 

Contention S. Quality AssuLnce 

LES has not submitted an adeq.kte quality assurance plan for construction and operation 
of the CEC. I 

The basis for the contentioJ is the request for information contained in the 
June 25, 1991 Staff letter. CANT incorporates the questions raised about quality 
assurance by reference. No dplanation is offered as to how the requests are 
relevant to the contention. I 

The request for information has thirty-six numbered requests. They ask LES 
to describe, consider, clarify, eliminate, or address various matters. No reliance 
is placed on any regulatory guides for the requested information nor are there 
explanations overall as to why Ithe information is needed. , 

What CANT has done in effect is .to ask the Board to root through Staff's 
inquiry and to find something that would support the contention. The proffer is 
wholly unacceptable. It fails to conform to the process that requires Petitioner 
to provide an explanation of the basis for the contention with statement of facts 
upon which it intends to rely that will show a dispute with the Applicant on a 
material issue of law or fact. The contention is rejected. 
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Party Status 

Section 2. 714(b)(1) authorizes the admission of a petitioner as a party, if it 
submits at least one admissible contention. CANT has satisfied this requirement 
and should be admitted as a party. 

Further Actions 

The Board will arrange for a prehearing conference for the purpose of setting 
a schedule for further actions in the proceeding, narrowing the issues, and 
considering similarly appropriate measures for moving the case forward. 

IV. ORDER 

Based upon all of the foregoing, it is hereby ORDERED: 
I. Contentions B, H, I, J, K, L, M, and Q are admitted, in the manner 

described. All others are rejected; and 
2. CANT is admitted as a party. 

Bethesda, Maryland 
December 19, 1991. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

I 

OFFICE OF NUCLEAR REACTOR REGULATION 
I 

Tho1mas E. Murley, Director 

00-91-7 

In the Matter of Docket No. 50-443 
(LIcense No. NPF-86) 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, 6t sl. I 

(Seabrook Station, Unit 1) December 27, 1991 

The Director. Office of NLear Reactor Regulation. denies a petition fi1ed by 
Mr. Michael C. Sinclair of Graystone Emergency Management Associates re
questing that the U.S. Nuclear Regulatory Commission withhold a determination 
on whether the directive in .ALAB-94I, 32 NRC 337 (1990), was satisfied in 
the Seabrook Station 1990 FEMA/NRC graded exercise. Mr. Sinclair contended 
that the directive would not be satisfied until there is documented evidence that 
the vast majority of the participating schools have adequately demonstrated the 
ability to effect their implem'enting procedures for the New Hampshire Emer
gency Plan. As basis for the~ request, Petitioner asserts that the Federal Emer
gency Management Agency's conclusions regarding the exercise, set forth in a 
March I, 1991 letter, did not adequately address the Appeal Board's directive 
in ALAB-941. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS 
I 

The institution of proceedings pursuant to 10 C.P.R. §2.202 is appropriate 
only if substantial health and1safety issues have been raised. 
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

INTRODUCTION 

By letter of April 12, 1991, Michael C. Sinclair, of Graystone Emergency 
Management Associates, submitted to the Atomic Safety and Licensing Board 
(ASLB) a request that the U.S. Nuclear Regulatory Commission (NRC) withhold 
a determination on whether the directive in ALAB-941, 32 NRC 337 (1990), was 
satisfied in the Seabrook Station 1990 FEMAINRC graded exercise. ALAB-941 
concerns, inter alia, a deficiency in the scope of the June 1988 full-participation 
exercise at Seabrook regarding the failure to elicit sufficient school participation 
to have enabled the verification of the schools' integrated capability to respond 
to the accident scenario. In ALAB-941, the Appeal Board directed that the 
deficiency be cured in a subsequent exercise. Mr. Sinclair contended that the 
directive would not be satisfied until there is documented evidence that the vast 
majority of the participating schools have adequately demonstrated the ability 
to effect their implementing procedures for the New Hampshire Emergency 
Plan. Although Mr. Sinclair was not a party to the proceeding that is the 
subject of ALAB-941, he had previously brought his concern to the Licensing 
Board in a letter of March 25, 1991, in which he asserted that the Federal 
Emergency Management Agency's (FEMA's) conclusions regarding the 1990 
Seabrook exercise, which were summarized in a March I, 1991 letter from a 
FEMA official to the NRC Staff, did not adequately address the Appeal Board's 
directive. 

By Memorandum and Order of May 24, 1991 (unpublished), the Appeal 
Board stated that it was treating Mr. Sinclair's letter as a request for action 
pursuant to 10 C.F.R. § 2.206, and, accordingly, referred the letter (hereinafter 
Petition) to the Executive Director for Operations (EDO) for disposition under 
that regulation. 

By letter of June 27, 1991, I informed Mr. Sinclair (hereinafter Petitioner) that 
his request had been referred to me for action pursuant to section 2.206. A notice 
was published in the Federal Register on July 5, 1991, indicating that the NRC 
was considering the Petition (56 Fed. Reg. 30,777). In a letter of October 10, 
1991, Mr. Sinclair requested a status report on the NRC's review of his Petition. 
In a letter of October 24, 1991, the Staff indicated that FEMA's assistance 
had been requested in responding to the Petition. The Staff made this request 
to FEMA in accordance with the April 1985 Memorandum of Understanding 
between FEMA and NRC. 

The NRC Staff reviewed FEMA's response of October 10, 1991, and has 
concluded its evaluation of the Petition. For the reasons discussed below, the 
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NRC has concluded that the concerns rnised in the Petition do not provide a 
basis for the action requested. by the Petition, and denies the Petition. 

DISCUSSION 

The basis for the Petitioner's request, as set forth in the letters of March 
25, 1991, and April 12, 1991, is that FEMA's conclusions regarding the 1990 
Seabrook exercise set forth in a March I, 1991 letter from a FEMA official to 
NRC Staff did not adequately address the Appeal Board's Directive in ALAB-
941. Specifically, the Petitioner believes that the FEMA conclusions should 
not be interpreted as fully addressing the intent of the Appeal Board's directive 
to correct the failure to elicit sufficient school participation in the June 1988 
exercise, nor as following FEMA's own Exercise Evaluation Methodology. In 
his Apri112, 1991 letter, Mr. Sinclair asserts that there is a contradiction between 
the pre-exercise agreement, the FEMA exercise review methodology (Objective 
#19),1 and what FEMA obserVed during the exercise. The basis for this assertion 
appears to be provided in Mr.1 Sinclair's March 25, 1991 letter in which he claims 
that (1) all schools were to bb called, but in fact all were not contacted (because 
some were missing from the list and some did not answer the telephone); (2) 
there should have been more participation by the facilities themselves, e,g, 
participation by teachers in addition to school administrators; and (3) FEMA 
stated that it had "reached no conclusions about the adequacy of the performance 
of the exercise participants,j' and therefore could not conclude that the pre
exerCise conditions were satisfied. In the Petitioner's opinion, the issue to be 
decided is not whether more special facilities participated in 1990, as FEMA 
concluded in its March I, 1991 letter, but whether the participating facilities 
understood their roles and responsibilities and whether they fully implemented 
the procedures written for them as part of the emergency plan. According to 
the Petitioner, the answer to ~this question is not evident from the FEMA letter 
of March I, 1991. I 

In its letter of March 1, 1991, FEMA summarized the results of the 1990 
exercise and stated that I 

this serves to confinn FEMA's judgemnt that the sample used in the 1990 Seabrook exercise 
was adequate to provide a reliable test of the provisions of the New Hampshire Radiological 
Emergency Response PIan (NHRERP) relating to notification of public and private schools 
and day-care centers. FEMA's Conclusions about the adequacy of the performance of the 
exercise participants will be fo~rded at a later time, in our exercise evaluation report. 

'Objo<d~"''''''''~''_~''''''''''''~ __ '''''''''''''' .. _.~ 
demonstrate the ability and resou:ccs nCccsW)' 10 implement appropriate protective arums for sdtoolchildren 
within the plume EPZ. 

363 



On September 9, 1991, FEMA forwarded the exercise evaluation report dated 
August 23, 1991 (Report) to the NRC. The Report provided additional in
formation on the evaluation of these facilities, consistent with the extent-of-play 
agreements (agreements made before the exercise among exercise participants 
as to the extent certain areas will be covered in an exercise). On October 
10, 1991, FEMA responded to the NRC's request for assistance in responding 
to the Petition. The response provided information extracted from the Report 
at pages 80-88. This information contained FEMA's conclusions regarding the 
knowledge of the exercise participants of their roles and responsibilities during a 
radiological emergency, including eyewitness observations by FEMA personnel 
of the awareness of responsibility and the extent of preparedness of responsible 
personnel at a variety of schools. Based on this information, FEMA concluded 
in its October 10, 1991 letter to the NRC that it continued "to believe that the 
schools evaluated in the 1990 Seabrook exercise adequately demonstrated their 
knowledge of the provisions of NHRERP relating to the notification of public 
and private schools and day-care centers." 

The NRC Staff concluded, after reviewing this information, that FEMA's 
evaluation included a determination of the school officials' knowledge of 
their roles and responsibilities during a radiological emergency and, following 
FEMA's own Exercise Evaluation Methodology identified only two Areas 
Requiring Corrective Actions (ARCA) associated with the exercise activities. 
These ARCA, and the schedule for corrective action provided by the State of 
New Hampshire, are identified in Attachment B to FEMA's October 10, 1991 
letter to NRC. 

Thus, the March I, 1991 letter provided FEMA judgments about the adequacy 
of the number of schools that participated, and the Report followed up with more 
detailed and extensive information and conclusions confirming the adequacy of 
the implementation of protective actions and the performance of the exercise 
participants. This confirms that the directive of ALAB-941, supra, 32 NRC 
at 355, that "the failure to elicit sufficient school participation in the June 
1988 exercise should be corrected in a subsequent exercise," has, in fact, been 
implemented. 

Contrary to Mr. Sinclair's assertion that more participation was needed, full 
implementation of the plan does not require mandatory 100% participation. It 
is not "obligatory that the administration of every New Hampshire EPZ school 
participate in the exercise." (ld.). Also, the ALAB-941 decision does not mean 
"that the 1988 exercise required the direct involvement of classroom teachers, 
as distinguished from school administrators" (id. at 354). Therefore, FEMA's 
evaluation was properly limited to the capacity of school officials to arrive at 
that stage of the emergency plan that is short of mandatory 100% participation. 

In a March 25, 1991 letter from the Petitioner to Judge Ivan Smith, Chairman 
of the ASLB, the Petitioner questioned the fact that the lists of schools and 
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day-care centers to be telephoned by FEMA were provided by New Hampshire 
Yankee, rnther than by the Suite of New Hampshire. FEMA's response stated 
that the utility provided the listS in a format suitable for the telephone verification 
process, solely as a convenience to FEMA and the state. The lists were based 
entirely on existing state documents and state-provided information. 

The Petitioner also criticiZed the inadvertent omission of a few schools 
and day-care centers from the lists used by FEMA to make the verification 
calls. FEMA does not view this as a significant omission, since the omission 
constitutes a small percentage of calls made in FEMA's verification effort on 
December 14, 1990. Both ALAB-941, 32 NRC at 342, 355, and FEMA's 
Guidance Memorandum EV-2 permit less than 100% verification during an 
exercise. I 

Another concern of the Petitioner relates to the pre-exercise agreement that 
all five school administrntive' offices in New Hampshire were to participate 
fully by calling all public and private schools in the New Hampshire portion 
of the emergency planning zone (EPZ). The five New Hampshire School 
Administrntive Units (SAUs): identified in the NHRERP (SAUs 16, 17, 21, 
50, and 52) participated in the December 1990 exercise. In accordance with 
the extent-of-play agreements ,I the five SAUs participated until the close of the 
school day. Consequently, the schools did not receive notification of the Genernl 
Emergency because it occllI'Illd at 16:02, after the end of the school day, and 
not all schools and special facUities could be notified. However, all SAUs have 
been provided with tone-alert rndios which can be used to notify them. The 
tone-alert rndios, according to I the extent-of-play agreements, were not activated 
during the exercise. I 

As set forth more fully in FEMA's Report, the Seabrook Station 1990 grnded 
exercise was conducted in accordance with the exercise scenario and extent
of-play agreements. As also stated in its Report, in its evaluation, FEMA 
applied the criteria used in the FEMA evaluation process, including FEMA's 
own Exercise Evaluation Methodology (EEM). The EEM provides an objective
based method for FEMA to use in evaluating exercises pursuant to 44 C.P.R. 
Part 350 and 10 C.F.R. Part 50 (NRC). The exercise evaluations presented in 
FEMA's Report are based on' the applicable objective, the extent of play, and 
evaluation criteria set forth in I the Exercise Evaluation Forms. 

CONCLUSION 

The Petitioner has not rnised any concerns that have not already been 
addressed by FEMA. For the' reasons discussed above, I have concluded that 
the Appeal Board's directive I in ALAB-941 concerning the deficiency in the 
June 1988 Seabrook exercise I has been satisfied. Therefore, the Petitioner has 
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not provided a basis that would warrant the relief requested. The institution 
of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate only if substantial 
health and safety issues have been raised (see Consolidated Edison Co. of New 
York (Indian Point, Units I, 2, and 3), CLI-75-8, 2 NRC 173, 175 (1975): 
Washington Public Power Supply System (wpPSS Nuclear Project No.2), 00-
84-7, 19 NRC 899, 924 (1984). This is the standard that I have applied to ~e 
concerns raised by the Petitioner in this Decision to determine if enforcement 
action is warranted. Consequently, I have denied the Petitioner's request 

A copy of this Decision will be filed with the Secretary for the Commission 
to review as provided in 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 27th day of December 1991. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

I 

OFRCE OF NUCLEAR REACTOR REGULAllON 

Thlmas E. Murley, Director 
I 

In the Matter of 

00-91-8 

ALL NUCLEAR POWER REACTORS December 31, 1991 

The Director, Office of NLear Reactor Regulation, denies a Petition filed by 
the Nuclear Control Institute and the Committee to Bridge the Gap requesting 
the Nuclear Regulatory Commission to institute an individual plant examination 
(lPE) program that would request licensees to evaluate the margin of nuclear 
power plants to withstand an attack by explosive-laden surface vehicles and by 
a larger number of attackers Using more sophisticated weapons than specified in 
the current design-basis ttIreaL As bases for the request, the Petitioners assert 
that there is a risk from terrorist activities beyond the design-basis threat, that the 
level of protection varies frorrt plant to plant, that the ongoing IPE progrnm would 
be a very useful and cost-effective point of departure for a similar evaluation of 
terrorist threats, and that vulnerabilities that are identified can be eliminated or 
their effects reduced. 

PHYSICAL PROTECTION: PROTECTION AGAINST THE 
DESIGN-BASIS THREAT iOF RADIOLOGICAL SABOTAGE 

Section 73.55 of 10 C.F.R. requires licensees to establish and maintain an 
onsite physical protection system and security organization designed to protect 
against the design-basis thre3t of radiological sabotage as defined in 10 C.F.R. 
§73.1(a)(I). This is accomplished by a combination of detection, interception, 
and physical protection. 
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PHYSICAL PROTECTION: PROTECTION AGAINST THE 
DESIGN·BASIS THREAT OF RADIOLOGICAL SABOTAGE 

The design-basis threat provides a standard for judging the adequacy of 
physical protection systems, analogous to using design-basis accidents in judging 
the adequacy of safety systems. This design-basis threat of Part 73 is not an 
additional standard for judging the adequacy of safety systems pursuant to Part 
50 requirements. 

RULES OF PRACTICE: SHOW·CAUSE PROCEEDINGS 

The NRC will not institute a proceeding pursuant to 10 C.F.R. § 2.206 where 
the petition fails to raise any substantial health or safety issue. 

SABOTAGE: RELATION TO REGULATORY REQUIREMENTS 

The Commission's regulations do not require licensees to design safety 
systems to be resistant to various acts of sabotage, although the diverse and 
redundant safety systems and structures at nuclear power plants provide some 
inherent protection against such acts. 

DffiECTOR"S DECISION UNDER 10 C.F.R. § 2.206 

INTRODUCTION 

On September 4, 1991, the Nuclear Control Institute and the Committee 
to Bridge the Gap (Petitioners), filed a Petition in accordance with 10 c.P.R. 
§ 2.206 with the U.S. Nuclear Regulatory Commission (NRC or Commission). 
On September 20, 1991, the Petitioners submitted an Annex to the Petition. The 
Petition was referred to the Director, Office of Nuclear Reactor Regulation, for 
consideration. 

The Petition asked the Commission to institute an individual plant exam
ination (IPE) program requesting licensees to evaluate the margin of nuclear 
power plants to withstand an attack by explosive-laden surface vehicles and by 
a larger number of attackers using more sophisticated weapons than specified in 
the current design-basis threat The Petition asserts as grounds for this request 
the following: (1) there is a risk from terrorist activities "beyond the design 
basis;" (2) the actual level of protection inherent in the structures and safety 
systems varies from plant to plant and the level of physical protection in secu
rity systems is likewise variable; (3) the ongoing IPE program would be a very 
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useful and cost-effective point of departure for a similar evaluation of terrorist 
threats, specifically to demonstrate whether the compromise of certain collo
cated safety equipment from a terrorist attack still leaves adequate capability to 
shut down the plant and maintain it in a secure state; and (4) vulnerabilities that 
are identified can be eliminated or their effects reduced. 

On October 7, 1991, I acknowledged receipt of the Petition. I informed 
Petitioners that (1) the Petition would be treated pursuant to 10 C.F.R. § 2.206 
of the Commission's regulations and (2) appropriate action would be taken in a 
reasonable time. For reasons c:l.iscussed below, the Petition is denied. 

!BACKGROUNU 

The Petition asked the Commission to institute an IPE program requesting 
licensees to evaluate the margIn of nuclear power plants to withstand safeguards 
events beyond the current deSign-basis threat An IPE is a systematic exam
ination of plant design and operation that looks for vulnerabilities to severe 
accidents and cost-effective sarety improvements that reduce or eliminate the 
important vulnerabilities. The ongoing IPE program has been a key part of 
implementing the CommissiOli's Policy Statement on Severe Reactor Accidents 
Regarding Future Designs and Existing Plants (50 Fed. Reg. 32,138 (Aug. 8, 
1985». This statement describes the policy the Commission has established to 
resolve safety issues related to reactor accidents more severe than design-basis 
accidents. The Commission cOnsidered the issue of sabotage in developing the 
severe-accident policy statement and did not include sabotage as a potential ini
tiating event to be addressed in evaluating existing plants. Both the proposed 
(48 Fed. Reg. 16,014 (Apr. 13, 1983» and final Policy Statement include the 
following language: I 

The issues of both insider and outsider sabotage threats will be carefully analyzed and, to 
the extent practicable. will be emphasized as special considerations in the design and in the 
operating procedures developed for nt:w p1anls. [Emphasis added]. 

The NRC received no public bmments regarding this statement 
To help implement the policy statement, Generic Letter 88-20, "Individual 

Plant Examination for Severe I Accident Vulnerabilities - 10 C.F.R. 50.54(f)," 
dated November 23, 1988, requested that each licensee conduct an IPE for 
internally initiated accidental events only. On June 28, 1991, the NRC issued 
Supplement 4 to Generic Letter 88-20, to request that each licensee conduct 
a systematic IPE for severe accidents initiated by accidental external events 
(lPEEE). The NRC issued the request for an IPEEE after issuing the request 
for an IPE to allow the Staff to perform additional work to (1) identify which 
external hazards need to be I evaluated, (2) identify acceptable examination 
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methods and develop procedural guidance, (3) coordinate with other ongoing 
external-event programs, and (4) conduct a workshop to explain the IPEEE 
process and to obtain comments and questions on the draft generic letter 
supplement and associated guidance document. In the workshop, and as 
later documented in the IPEEE guidance document (NUREG-l407), the Staff 
specifically stated that sabotage was not to be addressed as part of the IPEEE. 

The general purpose of the IPEEE is similar to that of the internal-event 
IPE - that is, that each licensee (1) develop an appreciation of severe-accident 
behavior; (2) understand the most likely severe-accident sequences that could 
occur at its plant under full-power operating conditions; (3) gain a qualitative 
understanding of the overall likelihood of core damage and radioactive material 
release; and (4) if necessary, reduce the overall likelihood of core damage and 
radioactive material release by modifying hardware and procedures that would 
help prevent or mitigate severe accidents. Consistent with the Commission's 
severe-accident policy statement, neither the IPE nor the IPEEE addressed 
intentional acts of radiological sabotage. 

The Commission's regulations do not require licensees to design safety 
systems to be resistant to various acts of sabotage, although the diverse and 
redundant safety systems and structures at nuclear power plants provide some 
inherent protection against such acts. Instead, 10 C.F.R. § 73.55 requires 
licensees to establish and maintain an onsite physical protection system and 
security organization designed to protect against the design-basis threat of 
radiological sabotage as defined in 10 C.F.R. §73.1(a)(I). This is accomplished 
by a combination of detection, interception, and physical protection. The design
basis threat is defined in section 73.1(a)(I) as: 

(i) A detennined violent external assault, anack by stealth, or deceptive actions, of several 
penons with the following anributes, assistance and equipment: (A) Well·trained Cmcluding 
military training and skills) and dedicated individuals, (B) inside assistance which may 
include a knowledgeable individual who attempts to participate in a passive role (e.g., 
provide infonnation), an active role (e.g., facilitate entrance and exit, disable alanns and 
communications, participate in violent anack), or both, (C) suitable weapons, up to and 
including hand·held autanatic weapons, equipped with silencen and having long range 
accuracy, (0) hand-carried equipment, including incapacitating agents and explosives for use 
as tools of entry or otherwise destroying reactor, facility, transporter, or container integrity 
or features of the safeguards system, and 

(ii) An internal threat of an insider, including an employee (in any position). 

This design-basis threat provides a standard for judging the adequacy of physical 
protection systems, analogous to using design-basis accidents in judging the 
adequacy of safety systems. This design-basis threat of Part 73 is not an 
additional standard for judging the adequacy of safety systems pursuant to Part 
50 requirements. Rather, Part 73 establishes additional independent requirements 
to protect against the design-basis threat 
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To assure itself that this Part 73 design-basis threat remains adequate, 
prudent, and reasonable, the Staff continually reviews the threat from terrorist 
activities in the world environment (the "threat environmentj. Staff analysis 
and recommendations are pro~ided to the Commission semiannually. R>Uowing 
incidents in the Middle East in1the mid-1980s in which terrorists used explosive
laden vehicles as bombs, the Commission considered if the design-basis threat 
should be changed to include ,vehicle bombs. The Commission decided that it 
would not be necessary to change the design-basis threat or to require licensees 
to provide permanent protective measures against land-vehicle bombs. However, .. 
as a matter of prudence, the Commission issued Generic Letter 89-07, "Power 
Reactor Safeguards Contingency Planning for Surface Vehicle Bombs," on April 
28, 1989. In Generic Letter 89-07, the Commission requested licensees to 
prepare plans and make advartce arrangements to implement, within 12 hours, 
short-range contingency meaSures in the event that the threat environment 
affecting reactors in the U.S. changes in a way that prompts the Commission to 
determine that protection against a land-vehicle bomb threat is appropriate. 

The Petitioners previously fequested. on January 11, 1991, that the Commis
sion revise its regulations to iflcrease the design-basis threat for nuclear power 
reactors to include explosive-laden vehicles and a larger number of attackers us
ing more sophisticated weapons. On June II, 1991, the Commission denied the 
Petition for Rulemaking based' on a determination that there has been no change 
in the threat environment affecting reactors in the U.S. since the design-basis 
threat was adopted, that would justify a change in the design-basis threat (56 
Fed. Reg. 26,782). 

DISCUSSION 

The current Petition does not present any information or identify any issues 
that the Commission has not already considered and addressed in its rulemaking 
activities concerning sections I 73.55 and 73.1(a); policy decisions on severe 
accidents and the implementing IPE and IPEEE programs; and the denial of the 
Peptioners' previous request to increase the design-basis threat for radiological 
sabotage. In describing their perception of the need for an IPE for safeguards 
events, the Petitioners state that there is a risk from terrorist activities beyond 
the design basis. The NRC recognizes that any design-basis threat has some 
related residual risk. One of the purposes of establishing a design-basis threat is 
to define a policy position on the level of safeguards that is prudent This issue 
was previously addressed in the Petition for Rulemaking to revise the design
basis threat. In denying that ~tition. the Commission stated that it continues to 
believe that there is no credible threat targeting power reactors in this country (56 
Fed. Reg. 26,782, 26,785 (June 11, 1991». The current design-basis threat is a 
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hypothetical threat used to develop regulatory requirements, provide a standard 
against which changes in the real threat environment can be evaluated, and 
provide a standard that the Commission considers reasonable for evaluating the 
implementation of safeguards (id. at 26,785 and 26,788). 

The Petitioners further state that although the Commission has denied their 
previous Petition for Rulemaking, action short of a change in the design-basis 
threat for radiological sabotage remains appropriate. The Staff notes that, by 
issuing Generic Letter 89-07, the Commission has already taken prudent action 
short of a change in the design-basis threat regarding surface vehicles laden with 
explosives. 

The Petition states that the actual level of protection inherent in the structures 
and safety systems varies from plant to plant, that the level of physical protection 
inherent in security systems is likewise variable, and that the ongoing IPE 
Program would be a useful and cost-effective point of departure for similar 
evaluation of terrorist threats. In describing the proposal for a sabotage IPE, the 
Petition . states the following: 

Specifically, using the PRA-type models developed in the IPE (or plant systems, their 
interdependencies md re1atiauhips, md the way the plllIlt equipment md penOlUlel respood 
when one or mother system or functioo is compromised, md using the spatial-collocation 
informatioo developed for the flood-IPE md fire-IPE examinations, m analysis can readily 
be accomplished to demoostrate whether the compromise of certain collocated equipment 
from a terrorist attac:lc: still leaves adequate capability to shut down the plllIlt md maintain it 
in a secure state. 

The Petition further states the following: 

Of COlIne, PRA-type methods can ooly be used to assess configuratioo-type wInera
bilities, and not to qulUltify in m absolute sense, the likelihood of a terrorist attac:lc: (the 
"initiating event" in the PRA-type malysis). Nobody can know what the likelihood of such 
an attack might be. Hence it is not possible to malyze for "core damage frequency" in 
analogy to how PRAs calculate this lame frequency for inadvertent accidents. 

The NRC has already performed or caused to be performed the PRA-type 
analyses requested in the Petition. In May 1991, the NRC completed its Regula
tory Effectiveness Review (RER) Program which included performing a qualita
tive fault-tree analysis of every opemting nuclear power plant. These fault-tree 
analyses use PRA-type models for plant systems, their interdependencies and 
relationships, and the way the plant equipment and personnel respond when one 
or another system or function is compromised. These fault-tree analyses also use 
spatial-collocation information to determine areas that, if successfully protected 
against adversaries, would provide adequate capability to shut down the plant 
and maintain it in a secure state. Since it began the RER program in 1981, 
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the NRC has used the results of these analyses in validating each licensee's 
identification of vital equipment and areas. 

Since early 1987, the Staff has also used these analyses to identify specific 
sets of safety equipment which, if lost, would create the most significant chal
lenge to maintaining the plant in a safe condition. The NRC has used the spatial 
location of these sets of equipment in table-top exercises and licensee contin
gency response drills to evalUate licensee capability to respond to an external 
threat with characteristics attributed to the design-basis threat. The Staff will 
continue to use the fault-tree' analyses in new operational safeguards response 
evaluations of contingency response capabilities at sites where contingency drills 
were not observed by RER leams. The Staff will review available IPEs and 
IPEEEs, as appropriate, to Update the results of fault-tree analyses from the 
previous RER program. I 

Some licensees have also used PRA-type analyses in responding to Generic 
Letter 89-07. At a sufficient 'distance, a vehicle bomb would present no safety 
challenge to a nuclear power reactor, regardless of the spatial relationships 
and interdependencies of the safety systems. Some licensees have chosen to 
implement their contingency plans at such distances. Other licensees have 
conducted analyses of spatW relationships and interdependencies of safety 
equipment to establish closer distances for implementing contingency plans. 
NUREG/CR-S246, "A Methodology to Assist in Contingency Planning for 
Protection of Nuclear Power Plants Against Land Vehicle Bombs," April 1989, 
describes a PRA-type methodology similar to that proposed by the Petitioners, 
which could be used by licensees to develop contingency plans. 

The Annex to the Petition submitted on September 20, 1991, describes 
examples of plant designs and events that the Petitioners consider represent 
''possible types of vulnerabilities to beyond-the-design-basis safeguards events." 
The Petitioners assumed the I success of sabotage on certain equipment before 
interdiction by the security force. Although the NRC Staff does not agree 
with all of the details and conclusions of the Annex, the examples are similar 
to those developed by Staff tIsing site-specific fault-tree analyses (where it is 
assumed that the saboteurs tmve successfully damaged some equipment before 
interdiction) as part of the RER and follow-on programs, which evaluate the 
effectiveness of licensee safeSuants programs to protect against various sabotage 
scenarios. I 

These effectiveness evaluations conducted by the Staff differ from those 
proposed in the Petition in one respect. The Staff does not address adversary 
capabilities beyond those specified in the design-basis threat. Conducting 
evaluations using more extensi\r~ threat characteristics would not provide useful 
information on the design of safety systems since one of the purposes of 
the design-basis threat is to provide a standard for evaluating implemented 
safeguards measures. This design-basis threat is well beyond the actual current 
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threat environment. The PRA-type fault-tree analyses are not affected by 
assumptions regarding adversary characteristics. Rather, assumptions regarding 
adversary characteristics influence the evaluations of the effectiveness of the 
physical security systems and measures in place to protect against external 
attacks. Although some licensees have chosen to modify safety systems to 
increase the difficulty of radiological sabotage, weaknesses identified from the 
results of the effectiveness evaluations are normally corrected by changes in the 
physical protection measures. 

What the Petition intends in requesting an analysis of each plant's ability to 
withstand marginal increases in the postulated threat is not clear. The Petition 
contends that "an overall assessment will be feasible as to how much 'margin' 
exists beyond the design basis for each plant." The Petition also recognizes 
that PRA-type methods cannot be used to analyze for "core damage frequency" 
since one cannot quantify the likelihood of a terrorist attack. 

On one hand, the Petition could be interpreted as a request for an analysis 
of the impact of marginal increases in the postulated threat on the effectiveness 
of safeguards measures. Having over 15 years of experience in evaluating 
the overall effectiveness of physical security systems, the Staff believes that 
such evaluations do not lend themselves to quantitative analysis or qualitative 
PRA-type analyses. The Staff has successfully used other types of qualitative 
techniques in evaluating the effectiveness of safeguards measures against general 
adversary capabilities. However, these techniques are insensitive to marginal 
changes in the postulated threat 1 

On the other hand, based on the Petition's description of the specific type 
of analysis proposed and the examples in the Annex. the Petition could be 
interpreted as directly connecting increases in the design-basis threat with the 
compromise of collocated safety equipment The Staff has been conducting the 
PRA-type analyses proposed in the Petition for about 10 years and has found 
that such a direct connection cannot be made. PRA-type analyses help identify 
various combinations of safety equipment which, if at least one combination is 
protected. would allow a licensee to maintain a plant in a safe condition. PRAs 
cannot assess the probability that a saboteur would choose to damage one set 
of equipment over another. There is no practical way to directly connect threats 
marginally greater than the design-basis threat with sabotage of any amount of 
safety-related equipment 

1 An example of a postulated change in general adversary characteristics involved the use of a vdUc1e for entry 
into a protcc:ted m:a. The NRC evaluated whether this would significantly impact the effectiveness of siJo.speciJic 
physica1lCCUIity measW'CS. In evaluating this postulated change, the Staff Identified m1y me let of c:in:umstances 
in which a vdUcle could have lignificantly impacted the ability of a power reactor licensee to protect the public 
heahh and nfcty. The Licensee rubaoquently IeViscd its ICCUIity measwes in such a way that the use of a vdUcle 
became insignificant. Howc:vcr, the effectiveness of lafeguards measwes u measured by drills and exercises is 
gmerally insensitive to marginal increases in the postulated IIIIItIbcr of Ituc:ll:ers. 
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The Petition states that ''vulnerabilities'' that are identified can be eliminated. 
It also notes that the proposect program would produce an assessment of the 
adequacy of the NRC's own safeguards regulations against terrorist threats. 
These were essentially the goals of the RER program. Having conducted 
comprehensive evaluations for 10 years. the Staff concluded that the NRC's 
safeguards regulations were sound (SECY-91-052. Feb. 26. 1991). RER reviews 
of safeguards effectiveness at each power reactor site led to more than 500 
safeguards improvements. Although the RER program has been completed, the 
NRC has maintained the unique inspection capabilities developed during the 
RERs and is continuing to use these capabilities to evaluate the effectiveness of 
implemented safeguards. I 

In summary. the Petition is denied for the following reasons: 
1. The Petition does hot present any information or identify any issues 

that the Commission has not already considered and addressed in 
previous policy deCisions and rulemaking. 

2. The Part 73 design-basis threat for radiological sabotage provides a 
standard for judging the adequacy of physical protection measures. 
analogous to using design-basis accidents in judging the adequacy of 
safety systems. The design-basis threat is not an additional standard 
for judging the ad~uacy of safety systems. 

3. The Commission Considered the issue of sabotage in developing the 
severe-accident pOlicy statement and did not include sabotage as a 
potential initiating levent to be addressed in evaluating existing plants. 
Consistent with thb severe-accident policy statement. neither the IPE 
nor the IPEEE addressed intentional acts of sabotage. 

4. On June 11. 1991.lhe Commission denied an earlier Petition for Rule
making from the same Petitioners requesting revision of the NRC's 
regulations to increase the design-basis threat for nuclear power re
actors to include explosive-laden vehicles and a larger number of 
attackers using more sophisticated weapons. 

5. The Staff has peIrormed a qualitative fault-tree analysis of every 
operating nuclear Ipower plant to ensure that sufficient equipment 
is protected to provide adequate capability to shut down the plant 
and maintain it in' a secure state. The Staff used these analyses in 
its RER and continuing programs to evaluate the effectiveness of 
NRC's safeguards regulations and licensee-implemented safeguards to 
protect this equipment against the Commission's design-basis threat 

6. To implement Generic LeUer 89-07. some licensees have chosen to 
develop their vehicle bomb contingency plans for distances that would 
present no safety challenge to a nuclear power reactor. Other licensees 
have conducted PM-type analyses such as those requested in the 
Petition as a basis Ion which to develop their contingency plans. 
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7. Techniques for evaluating the effectiveness of physical security mea
sures are generally insensitive to marginal increases in postulated 
threats, and there is no practical way to directly connect threats 
marginally greater than the design-basis threat with sabotage of any 
amount of safety-related equipment. 

CONCLUSION 

The NRC Staff has reviewed the Petitioners' request that the Commission· 
institute an IPE program requesting licensees to evaluate the margin of nuclear 
power plants to withstand an attack by explosive-laden surface vehicles and by 
a larger number of attackers using more sophisticated weapons than specified in 
the current design-basis threat. 

Institution of proceedings in response to a request made pursuant to 10 C.P.R. 
§ 2.206 is appropriate only when substantial health and safety issues have been 
raised. See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 
3), CU-75-8, 2 NRC 173, 176 (1975), and Washington Public Power Supply 
System (wpPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 (1984). 
The NRC has applied this standard to determine if the actions requested in the 
Petition are warranted. fur the reasons discussed above, the NRC has no basis 
for taking the actions requested in the Petition, since no substantial health and 
safety issues have been raised by the Petition. Accordingly, the Petitioners' 
request for action pursuant to 10 C.P.R. § 2.206 is denied. 

A copy of this Decision will be filed with the Secretary for the Commission's 
review in accordance with 10 C.F.R. § 2.206(c). 

Dated at Rockville, Maryland, 
this 31st day of December 1991. 
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(l9a8~bility of cmtcntims based J newspaper articles; LBP-91-4I, 34 NRC 359 (1991) 
Cities of Statcsvil1e v. AEC, 441 F.2d 962, 974 (D.c. Cir. 1969) 

lcope of Commissim', "policing" Power; LBP-91-38, 34 NRC 244 n.42 (1991) 
Citizens for Allegan County, Inc. v. FPC, 414 F.2d 1125, 1129 (D.c. Cir. 1969) 

Staff assessment of licensce application IS basis fOf hearing rights of licensees; LBP-91-38, 34 NRC 
239 nolO (1991) I 

City of Los Angeles v. N1ITSA, 912 F.2d 478, 492 (D.c. Cif. 1990) 
c1imination of opportunity to sec and usc an EIS IS basis for IIInding to intervene; LBP-91-32, 34 

NRC 135, 136 (1991) I 

Committee for Auto Responsibility v. Solomon, 603 F.2d 992, 997 (D.c. Cir. 1979), c:ert. denied IUb 
nom. Canmittcc for Auto Responsibility v. Freeman, 445 U.S. 915, 100 S. a. 1714, 63 1.. Ed. 2d S99 
(1980) I 

showing necessary to demonstrate failure to comply with NEPA mandate for E1S; LBP-91-32, 34 
NRC 134 (1991) 

1-3 



LEGAL CITATIONS INDEX 
CASES 

Commonwealth Edison Co. (Cmo1l County Site), ALAB·60I, 12 NRC IS, 24 (1980) 
dctcrmlnant m ICopcI of proceeding; LBP·91-4I, 34 NRC 338 (1991~ 

Competitive Pntc:prUe Instiruu: v. National Highway Tralf"1C Safety Adminiatntion, 901 F.2d 107 (D.c. 
Cit. 1990) 

interfc:rence with arpnization'a clisscmination of information as baria for atanding to inlcrValc; 
LBP·91·30,34 NRC 25 (1991) 

Competitive Pntc:prUe Instiruu: v. National Highway Tnffic Safety Adminiatntion, 901 F.2d 107, 122·23 
(D.C. CU. 1990) 

elimination m opporIUnity to ICe and use an ElS as baaia for llanding to inletVene; LBP·91·32, 34 
NRC 134-35 (1991) 

Connecticut Bankers AIl'n v. Board of Governors, 6Z7 F.ld 24S, 251 (D.c. Cir. 1980) 
aupport JeqUired for contenticna; LBP·91·3S, 34 NRC 168 (1991) 

Consolidated Edison Co. of New Yade (Ind.ian Point, Units I, 2, and 3), ALAB·304, 3 NRC I, 5-6 
(1976) 

pouibility that NRC Staff and Ucensing Board wi11 take poaition adverse to inlemlt of utility with 
pending application for construction pennit for an~er facility u baaia for atanding to Intervene; 
LBP·91·3S, 34 NRC 249 (1991) 

Consolidated Edison Co. of New Yade (Ind.ian Point, Units I, 2, and 3), CU·7S-S, 2 NRC 173, 176 
(1975) 

atandud for lnatitutian m mow-callle proceedingS; D0-9i-4, 34 NRC 207 (1991); 00-91.5, 34 NRC 
227 (1991); 00-91-6, 34 NRC 286, 295 (1991); 00-91·7, 34 NRC 366 (1991); 00-91·8, 34 
NRC 376 (1991) 

Consumers Power Co. (Midland Plant, Units I and 2), CU·74-3, 7 AEC 7, 12 (1974) 
idenlification of Intereata by petitioners wbo have panicipated in an earlier proceecIing; LBP·91·33, 34 

NRC 141 (1991) 
D.C. Federation of Civic AIl'ns v. Volpe. 459 F.2d 1231, 124647 (D.C. CU.), cert. denied, 40S U.S. 

1000 (1972) 
,bowing neceauy to IUpport rmding of Improper Interference; LBP·91·38, 34 NRC 257 n.90 (1991) 

Del1ums v. NRC, 163 F.2d 96S, 971 (D.C. CU. 1988) 
InjuIy·in-fact abowing for llanding to intetvcne; W·9J.14, 34 NRC 267 (1991); LBp·91·3S, 34 

NRC 182 (1991) 
Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 474-75 (1978) 

economic Interelts as baria for llanding In antitrust proceedings; LBP·91·38, 34 NRC 249 (1991) 
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982), rcv'd 

in put m other ground., CU·83·19, 17 NRC 1041 (1983) 
amendmtnt of aection 2.714; LBp·91-41, 34 NRC 334-35 (1991) 

Duke Power Co. (Catawba Nuclear Station, Units I and 2), ALAB.687, 16 NRC 460, 468 (1982), rcv'd 
In put m other grounds, CU·83·19, 17 NRC 1041 (1983) 

obligation of intervention petitioner to eumine publicly available documentary material; LBP·91·3S, 
34 NRC 167 (1991) 

Duke Power Co. (Pezkins Nuclear Station, Units I, 2, and 3), ALAB·615, 12 NRC 3S0, 3S2 (1980) 
teSpOOSibi1itiea of parties to know filing deadlines; CU·91·14, 34 NRC 266 (1991) 

Edlow International Co. (Apt for Govcmmtnt of India on APPlication to Export Special Nuclear 
Material), CU·7~6, 3 NRC 563 (1976) 

tests for orJanizational llanding to inletVene; LBP·91·32, 34 NRC 133 (1991) 
florida Power and Ugltt Co. (SL Lucie Nuclear Power Plant, Unit I) ALAB·921, 30 NRC 177, 186 

(1989) 
bulllen of proof in operating license amendment proceedings; LBP·91·3I, 34 NRC 109 (1991) 

florida Power and Ugltt Co. (SL Lucie Nuclear Power Plant, Unit I). ALAB-428, 6 NRC 221, 226 &: 
n.l2, '1Z1 (1977) 
a~ of Commission antitrlllt jurisdiction; LBP·91-38, 34 NRC 242 (1991) 
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Florida Power and Light Co. (SL Lucie INuclear Power Plant, Units I and 2), CU-B9-2I, 30 NRC 325, 
329 (1989) 

judicial concepts of standing applied to NRC proceedings; CU-91-14, 34 NRC 266 (1991) 
Florida Power and Li&ht Co. (Turl<ey pOint Nuclear Generating Plant, Units 3 and 4), W-91-5, 33 NRC 

238 (1991) I 

appeals from licensing boud ardCII; W-91-14, 34 NRC 265 (1991) 
Florida Power and Ught Co. (rurlcey pOint Nuclear Oencnting P1ant, Units 3 and 4), W-91-13, 34 NRC 

ISS, 187 (1991) I 

judicial .tandard. for atlnding applicable to NRC proceedings; LBP-91-38, 34 NRC 249 (1991) 
Florida Power and Light Co. (furlcey pOint Nuclear Gcncnting P1ant, Units 3 and 4), W-91-13, 34 NRC 

ISS, 188 n.l (1991) I 

termination of proceeding becausc of withdrawal of intervmors; LBP-91-37A, 34 NRC 200 (1991) 
Gcncn1 Electric Co., 3 AEC 99 (1966) I 

litigability of plant ownership; W-91-14, 34 NRC '1f,7 n.B (1991) 
Georgia Power Co. (Vogtlc Electric ~ting Plant, Units 1 and 2), ALAB-8S9, 2S NRC 23, Xl (1987) 

jurisdic1ion of presiding offic:c:r oncC an appeal has bee! taken; lBP-91-34, 34 NRC 160 (1991) 
Gulf' Oil Corp. v, FPC. 563 F.2d 588, 611-12 (3d Or. 1977), ccrt. denied, 434 U.s. 1062 (1978) 

rectiflC&tion of bias throogh inclepctu!ent assessment by adjudicatory decisionmaker regarding merits of 
parties' legal positions; LBP-91-38, 34 NRC 256 (1991) 

Gulf'States Utilities Co. (River Bend station, Units 1 and 2), ALAB-444, 6 NRC 760, 772-73 (1977) 
challenges to applicant'. ccmp!iancC with regulatory guides; lBP-91-41, 34 NRC 354 (1991) 

Houston LIghting and Power Co. (AlIenS Creek Nuclear Genenting Station, Unit I), ALAB-535, 9 NRC 
377,396 (1979) I 

authorization for representation by Intervenor whose &ole purpose ii opposition to III1clear power; 
lBP-91-33,34 NRC 141 (1991)' 

Houston Lighting and Power Co. (All~ Creek Nuclear Genenting Station, Unit I), ALAB-56S, 10 NRC 
521 (1979) j 

answers to responses to 2.206 petiuons; lBP-91-3O, 34 NRC 24-25 (1991) 
Houston LIghting and Power Co. (SouthlTcus Project. Units 1 and 2), ALAB-381, 5 NRC 582. 593 n.15 

(1~dment request &I .ppropriate .lClll1c Cor &edinB antitrUSt Ie!ief; lBP-91-38, 34 NRC 244 n.41 
(1991) I 

Houston Lighting and Power Co. (South ITCUS Project. Units I and 2), ALAB-799, 21 NRC 360, 382 
(1985) 

cff'ect on proceeding of withdrawal ,of linglc intervenor; W-91-13, 34 NRC 190 (1991) 
Houston Lighting and Power Co. (South ITens Project. Units 1 and 2), CU-77-13, 5 NRC 1303 (1977) 

intc:pretation of AEA acc1ion lOS on timing of antitrust leView; lBP-91-3B, 34 NRC 241 (1991) 
Hurley Me<fica1 Center (One Hurlcy P1W, Flint, Michigan), AU-87-2. 25 NRC 219, 224 (1987) 

Cailure oC Staff to meet burden oC prooC IS proponent oC civil penalty; lBP-91-40, 34 NRC 324 
(1991) I 

Kans •• Oas and Electric Co. (Wolf Crcdc Genenting Station, Unit I), ALAB-Xl9, 1 NRC 559, 576-77 
(1975) I 

cattcntion dnfling .tandards fat nc~ counsel; W-91-12. 34 NRC 155 (1991) 
Kansll 011 and Electric Co. (Wolf Crcdc Genenting Station, Unit I), ALAB-424. 6 NRC 122. 1'1f, 

(1977). I 
motions for lcsvc to file briefs out of time; CU-91-14, 34 NRC 266 n. 7 (1991) 

Kerr-McClee Corp. (West Chicago Rare Earths Facility), CU-82-2, IS NRC 232 (1982), afl'd .ub nom. 
City of West Chicago v. NRC. 701 F.2d 632 (7th CU. 1983) 

Commission IIlC111ftent of licensee application II basis fat hearing rights of licensees; LBP-91-38, 34 
NRC 239 n.20 (1991) I 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-743, 18 NRC 387, 402 
(1983) 

most Important f.ctor In allowing Intervention; lBP-91-38, 34 NRC 247 (1991) 
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Lalg Island Lighting Co. (Shorehll1l Nuclear Power Station, Unit I), ALAB-788, 20 NRC 1102, 1161 
(1984) 

weight given to regulatory guides; LBP-91-39, 34 NRC 280 (1991) 
Lalg Island Lighting Co. (Shorehll1l Nuclear Power Station, Unit I), CIl-90-8, 32 NRC 201 (1990); 

CIl-91-1, 33 NRC 1 (1991); CIl-91-2, 33 NRC 61 (1991) 
scepe of ElS required for decommissioning; LBP-91-30, 34 NRC 26 (1991) 

Lalg Island Lighting Co. (Shorehll1l Nuclear Power Station, Unit I), CIl-91-4, 33 NRC 233, 237 (1991) 
pleading requirementa f~ contentions opposing posscssion-ooly license; LBP-91-30, 34 NRC 26 

(1991) 
Lalg Island Lighting Co. (Shorehll1l Nuclear Power Station, Unit I), LBP-91-7, 33 NRC 179, 182 (1991) 

dcf'mition of sc:cpe of operating licaISC amendment proceeding; LBP-91-3S, 34 NRC 169 (1991) 
Louisiana Power and light Co. (Watedord Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 55-56 

(1985) 
burden of proof in operating license amendment proceedings; LBP-91-31, 34 NRC 109 (1991) 

Lujan y_ National Wildlife Federation, 000 U.s. 000, 110 S. a. 3177, 111 1.. Ed. 2d 695 (1990) 
testa fer organizational standing to intervene; LBP-91-32, 34 NRC 133 (1991) 

Mush v. ~gon Natural Rcscurces Cooncll, 490 U.S. 360, 371, 109 S. a. 1851, 104 1.. Ed. 2d 377, 
391 (1989) 

functions of an environmental impact statement; LBP-91-32, 34 NRC 134 (1991) 
Metropolitan Edison Co. (J'hrcc Mile Island Nuclear Station, Unit I), ALAB-699, 16 NRC 1324, 1327 

(1982) 
jurisdiction of pt'CSiding officer once an appeal has been taken; LBP-91-34, 34 NRC 160 (1991) 

Metropolitan Edison Co. (J'hrcc Mile Island Nuclear Station, Unit 1), CIl·83-2S, 18 NRC 327 (1983) 
inju!),-in-fact and zonc-cf'-imen:sta testa for organizational standing to intervene; CIl-91-13, 34 NRC 

1B7 (1991) 
judicial conccpta od standing applicable to NRC proceedings; LBP-91-38, 34 NRC 249 (1991) 

Metropolitan Edison Co. (J'hrcc Mile Island Nuclear Station, Unit 1), CIl·83-2S, 18 NRC 327, 332-33 
(1983) 

judicial concepts of standing applied to NRC proceedings; CIl-91-14, 34 NRC 266 (1991) 
prccedentill effect of antitrust decision IS basis for standing to intervene; LBP-91-38, 34 NRC 249 

(1991) 
Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 

1730 (1982) 
sbowing necessity on other faeton when: good ClIISC for late filing has not been establilhcd; 

UJP-91-38, 34 NRC 246 (1991) 
Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-1), ALAB-619, 12 NRC 558, 56S 

(1980) 
determinant of scope of proceeding; UJP-91-41, 34 NRC 338 (1991) 

Nuclear Metals Inc., LBP-91-27, 33 NRC 548 (1991) 
criteria for late filing of conccms; LBP-91-31, 34 NRC 121 n.172 (1991) 

Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 
777, 807, review cIcnicd, CIl-83-32, 18 NRC 1309 (1983) 

burden of proof in operating license amendment proceedings; LBP-91-31, 34 NRC 109 (1991) 
Petition for Emrzgency and Remedial Action, CIl-78-6, 7 NRC 400, 405 (1978) 

IIfety or regulatory noquircment for slmtdown; CIl-91-ll, 34 NRC 16 n.ll (1991) 
Petition for Emrzgency and Rcmcdia1 Action, CIl-78-6, 7 NRC 400, 406-07 (1978) 

compliance with regulatory guides; LBP-91-35, 34 NRC 173 (1991); LBP-91-39, 34 NRC 280 (1991) 
Petition for Emrzgency and Rcmcdia1 Action, CIl-78-6, 7 NRC 400, 409 (1978) 

authority of Canmission to consult wilh Stalf regarding institution of 2.206 proceedings; CIl-91-11, 
34 NRC 6 n.3 (1991) 

Petition for Shutdown of Certain Reactorl, CIl-73-31, 6 AEC 1069, 1071 (1973) 
IIrety or regulatory requirement for slmtdown; Cll-91-11, 34 NRC 16 n.ll (1991) 
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Fbiladelphia Electric Co. (Limericlt Generating Station, Unita 1 and 2), ALAB-819, 22 NRC 681, 737 
(1985) I 

weiaJtt aivm 10 regulatory suidcs; LBP-9l-39, 34 NRC 280.(1991) 
Fbiladelphia Electric Co. (Peach Botlan IAtomiC Power Station, Units 2 and 3), ALAB-2l6, 8 AEC 13, 

20-21 (1974) 
rcalOlll for rejection of contentions; LBP-91-41, 34 NRC 335 (1991) 

Pillsbwy Co. v. FI'C, 354 F.2d 952 (Sth ·Cir. 1966) 
lhowing neceuuy 10 IUpport finmng of improper intaferencc; LBP-91·38, 34 NRC 257 n.90 (1991) 

Portland Gcncnl Elcc:tric Co. (Pebble SPrlnas Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610 
(1976) I 

injuty-Iil-fact and ZOItCHlf-inten:sts tCItI for organizational ltanding 10 intervene; CU·9l·13, 34 NRC 
187·88 .(1991) \ 

Portland Gcncnl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610 
(1976) I 

jucIida1llanclards for ,tanding applicable 10 NRC proc:ccdings; IBP·9l·38, 34 NRC 249 (1991) 
tCItI foc orpnizationalllandina 10 intavene; LBP-91·32, 34 NRC 133 (1991) 

Portland Gcncnl Electric Co. (Pebble SPrlna' Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610, 614 
(1976) I 

judicial concepcs of ,tanding applied 10 NRC proc:ccdinas; CU-91·14, 34 NRC 266 (1991) 
Portland Gcncnl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU·76-27, 4 NRC 610, 

614-17 (1976) I 

cfiscretionary intervmtion, Ilandard for grant of; CU-91·13, 34 NRC 117·88 (1991) 
Portland Gcncnl Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CU· 76-27, 4 NRC 610, 616 

(1976) j 
atsndard for grant of cfiscretionary Intervention; LBP-91·38, 34 NRC 250 (1991) 

Public Citizen v. NmSA, 848 F.2d 256, 262 (D.c. Cir. 1988) 
lhowing neceuuy 10 demonstrate failure 10 comply with NEPA mandate for ElS; LBP-91·32, 34 

NRC)34 (1991) I 

Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), ALAB-459, 7 
NRC 119, 200 (1978) I 

reuon foc licensing of co-owner; CU·91·14, 34 NRC 267 n.8 (1991) 
Public Scmce Co. of Indiana (Mub1e mn Nuclear Generating Station, Units 1 and 2), LBP-86-37, 24 

NRC 719, 724 (1986) \ 
termination of operating IiCCZlSe ammdment proc:ccding because of withdrawal of application; 

LBP-91·36,34 NRC 195 (1991)' 
Public Scmce Co. of New Hampshire (Sealnook Station, Unit 2), CU-84-6, 19 NRC 975, 978 (1984) 

economic interest as basis for llanding in NRC pmcecdings; LBP-91·38, 34 NRC 249 (1991) 
Public Scmce Co. of New Hampshire (Seabrook Station, Units I and 2), ALAB-175, 26 NRC 251, 261 

(1981) \ 
challmges 10 applicant', compliance with regulatory suides; LBP-91-4l, 34 NRC 354 (1991) 

Robertson v. Methow Valley Citizens, 490 U.S. 332, 3~6, 109 S. Ct. 1835, 104 L Ed. 2d 351, 374 
(1989) \ 

functiona of an mvironmattal impact IUtcment; LBP-91·32, 34 NRC 134 (1991) 
Scim!ists' Institute fot Public Infonnation, Inc. v. Atomic Energy Commission, 481 F.2d 1079 (D.C. Cir. 

l~ation of oppo!1Ilnity 10 Ice Jd use an ElS u basis for ltanding 10 intervate; LBP-91·32, 34 
NRC 135-36 (1991) I 

Siena Club v. Andrus, 581 F.2d 895, 900 n.16 (D.C. Cir. 1978), rev'd on other grounds, 442 U.S. 347, 
99 S. Ct. 2335, 60 1.. Ed. 2d 943 (1979) 

e1imination of opportunity 10 ICC arid use an EIS IS basis for Ilanding 10 intervate; LBP-91·32, 34 
NRC 134 (1991) 
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Sierra Club v. ec.tIe, 6S7 F.2d 298. 400 (D.c. Or. 1981) 
a pI11e canmunic:ationJ by NRC SIIfI'; LBP-91-38. 34 NRC 257 n.90 (1991) 

Simon Y. Eutcm Kattucky WeIf'are RiahU Oraanizalion, 426 U.s. 26. 38 (1976) 
injwy-iD-faet alxlwinl foc ItIndinl'lO inlczvCIIC; W-91-14. 34 NRC 267 (1991) 

Simon v. Eutcm Kattucky WeIf'are RiahU Oraanization, 426 U,S. 26. 96 S. a. 1917.48 L Ed. 2d 663 
(1976) 

Injury ,. "Ieneralized p!evanCCl cL the public at larac" a. ba.is ror ItIndlnI 10 imc:rvenc; 
LBP-91-32, 34 NRC 136 (1991) 

SouIhem California Edison Co. (San Onofre Nucleu Oc:ncratinl Station, Units 2 and 3). ALAB-268. 1 
NRC 383. 399 (1975) 

111l1li of NRC SlIfI'in NRC adjuclicat.OJy procccdlnp; LBP-91-38. 34 NRC 256 (1991) 
Tenn_ Valley Aulhority (Watts Bar Nuc1eu Plant, Unita 1 and 2). AUJJ-413. 5 NRC 1418. 1422 

(1977) 
atandarcl roc &fUll of cIisc:retiona!) Inla'Valtion; LBP-91-38. 34 NRC 250 (1991) 

Tau Uti1hieI E1cctrlc Co. (Comanche Peak SICIm Electric Station. Unita 1 and 2). LBP-84-25. 19 NRC 
1589. 1591 (1984) , 

_aemcnt rI informal procccdinp; LBP-91-31. 34 NRC 128 (1991) 
TOWIl cL Onnaaown v. Rackebhaus, 740 F.2d lIS. liS (2d Cir. 1984) 

.1xIwinI neceaaJ)' 10 IUppOIt rmdina of improper intaf'ercncc; LBP-91-38. 34 NRC 257 n.90 (1991) 
Tnnmuc1ear Inc., W-77-24. 6 NRC 525. 531 (1977) 

precedc:n!ial df'ect of antitrurt decision u basis ror ItIndina 10 1n1ctYenc; LBP-91-38. 34 NRC 249 
(1991) . 

Union rI Conccmed SciCllUats y. NRC, 735 F.2d 1437. 1446-48 (D.C. Or. 1984), cert. denied, 469 u.s. 
1132 (1985) 

applicability cL AEA .oction 189a 10 1iccnsees/.pplicants; LBP-91-38. 34 NRC 238 n.16 (1991) 
United States v. Munsinpear. Inc .. 340 u.s. 36 (19S0) 

Vl.Cltion cL lower court decision that bu becanc moot peodinl an appeal; LBP-91-37. 34 NRC 197 
(1991) 

Valley Fcqe Ouistian College v. Americans United for Sepantion of Omrch and State, 454 U.s. 464. 
102 S. a. 752, 70 L Ed. 2d 700 (1982) 

teIta foc orpnizationalltlndinllO Int.erYalc; LBP-91-32, 34 NRC 133 (1991) 
Wuhlnaton Public Power Supply S)'IICm (wppsS Nuclear Project No.2), DI).84-7. 19 NRC 899. 923 

(1984) 
atandarcI foc btitution cL Ihow-calllo proc:ccdinlS; DI).91-4. 34 NRC 207 (1991); DI).91-5. 34 NRC 

227 (1991); DI).91-6. 34 NRC 286, 29S (1991); DI).91-7. 34 NRC 366 (1991); DI).91-8. 34 
NRC 376 (1991) 

W'uconsln E1cctrlc ~ Co. (Point Beach Nuc1eu P1snt, Units 1 and 2). LBP-82-6, 15 NRC 281. 283 
(1982) 

timellnca requin:mcnts foc motions for m:msideratim; UlP-91-31. 34 NRC 126 n.189 (1991) 
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hcarina procedures for Iicensc amendment applicants; LBP-91-38, 34 NRC 239 (1991) 
10 c.F.R. Part 2. Subpart A I 

.oope d applicability d licensc amendment procedun:s; LBP-91-38, 34 NRC 2M n.41 (1991) 

10 d~-':;;-'!c "Commiaion adjudica4ry anployee" Jdative 10 C1 pate and ICpltltion of functions rulea; 
LBP-91-38, 34 NRC 257 n.90 (1991) 

10 c.P.R. 2.10I(aXl) I 

NRC Staff IUthority 10 IIICII propriety of licauc amendment ftlqUest; LBP-91-3S, 34 NRC 239 (1991) 
10 c.P.R. 2.101(e) I 

applicability 10 amendment requcata; LBP-91-38, 34 NRC 2M n.41 (1991) 
10 c.P.R. 2.102(a) I 

Infcnnal c:anfc:rencca between Staff and putiea durina administntive review of an application; 
LBP-91-3S, 34 NRC 257 n.90 (1991) 

NRC Staff IUthority 10 a.1CII proprlety of license amendment ftlqUest; LBP-91-3S, 34 NRC 239 (1991) 
10 c.F.R. 2.102(d) I 

applicability 10 amendment requcata; LBP-91-3S, 34 NRC 2M n.41 (1991) 
10 c.P.R. 2.103(b) I 

hcarina riahta on denial of licensc application; LBP-91-38. 34 NRC 238 n.14 (1991) 
10 c.P.R. 2.10S(d) I . 

content d noticca of proposed action re1evant 10 hearina riahts; LBP-91-3S, 34 NRC 238 n.14 (1991) 
deadlinc for requcata for hcarina orl'intervention; LBP-91-38, 34 NRC 246 n.S0 (1991) 

10 c.P.R. 2.108(b) 
hcarina riahta on denial d application; LBP-91-38. 34 NRC 238 n.14 (1991) 

10 c.P.R. 2.202 I ' 

.tandard for institution of .how-causc proccedjnp; D0-91-6, 34 NRC 286, 29S (1991); D0-91-7, 34 
NRC 366 (1991) I 

1 " c.P.R. 2.206 
adequacy d physical protection I)'IIanI asainst .abouSe: D0-9l-S, 34 NRC 368 (1991) 
applicability 10 anUbUlt relief; LBP-91-38, 34 NRC 2M n.41 (1991) 
dcficienciea in identilication and calibration d inlbUmenll, aec:urity and liM protection prosmns, 

knowlcdac of technical apcciIications at CryItIl River; D0-91-6, 34 NRC 2SS (1991) 
jurlsdietion 10 act on petitiona for RmccIial action; CU-91-11, 34 NRC S, 6 (1991) 
ftlqUCIt foc action on failure of Bori-Wamer check mvca; D0-9I-S, 34 NRC 209-28 (1991) 
.chool puticipation in c:me:pcy cxen:isca; D0-91-7, 34 NRC 362 (1991) 

10 c.P.R. 2.206(c) I 

authority d Commission 10 consuh1with Stiff reSlrdins institution of 2.206 proccedinS'; CU-91-11, 34 
NRC 7 (1991) 

10 c.P.R. 2.710 
addition of time fOl' action on buil of method of 1CtVice; LBP-91-3S, 34 NRC 259 (1991) 
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amendments to; LBP·91-41. 34 NRC 334. 338 (1991) 
.tanduds for admission of cootentions; 01·91·12. 34 NRC IS2 (1991) 

10 C.F.R. 2.714(a) 
bues for denial of late Intervention petition; LBP·91·38. 34 NRC 251. 252 (1991) 

10 C.F.R. 2.714(1)(1) 
criteria for late filing of concerns; LBP-91·31. 34 NRC 121 n.172 (1991) 
five facton 10 be addressed by late Intervention petitions; LBP·91·38. 34 NRC 246 (1991) 
showing necessuy for laIC-filed intervention petitions; LBP·91·30. 34 NRC Tl (1991) 

10 C.F.R. 2.714(a)(2) 
contents of Intervention petitions; LBP·91·33. 34 NRC 139 (1991) 
injwy·in·flct lest for .tanding 10 Inte:vaIe; LBP·91·3S, 34 NRC 182 (1991) 
.tanding 10 Intervene in materials license proceeding; LB"P·91-41. 34 NRC 333 (1991) 

10 C.F.R. 2.714(1)(3) 
deadline for filing cmtentions; LBP·91·30, 34 NRC Tl (1991) 

10 C.F.R. 2.714(b) 
admislloility of cootentions; LBP·91-41. 34 NRC 333, 337 (1991) 
failwe 10 .how genuine issue of fact or llw for Idmission of contention; LBP·91·3S. 34 NRC 171. 173. 

174. 179 (1991) " 
motion for recatsidention u subject for. contention; LBP·91·39. 34 NRC 282 (1991) 
pleading requirements for admission of contentions; LBP·91·39. 34 NRC 278 (1991) 
pleading ltanduds for applieant seeking a hearing following Staff denial of request for licensing action; 

LBP·91·38, 34 NRC 257 (1991) 
.ubstantive ltandards for admission of contentions; 01·91·12. 34 NRC IS2. ISS n.l (1991) 

10 C.F.R. 2.714(b)(I) 
contenti'lII requirement for Intervention; LBP-91·38, 34 NRC 259 n.99 (1991); LBP·91·39. 34 NRC 284 

(1991); LBP·91-41. 34 NRC 333. 360 (1991) 
10 C.F.R. 2714(b)(2) 

criteria for admission of contentions; LBP·91-41. 34 NRC 334 (1991) 
failun! 10 mcc:t pleading rtljuirema!lS for admission of contentions; LBP·91-41. 34 NRC 341-43. 347. 

348. 3S2. 3S3. 3S4. 3S9 (1991) 
injwy·in·fact .howing necessary for intervention; LBP·91.3S. 34 NRC 166 (1991) 
pleading requirements for contentions; LBP·91·3S. 34 NRC 170. 172. 17S. 176, 182 (1991); LBP·91·36. 

34 NRC 194 (1991) 
right 10 file contention. on NEPA issues; LBP·91·35. 34 NRC 164 (1991) 
.upplemcnts 10 intervention petitions; LBP·91·33. 34 NRC 140 n.2. 141 (1991) 

10 C.F.R. 2.714(b)(2)(i). ("Ii), and (ill) 
.tandud. for admission of cootentions; LBP·91·3S. 34 NRC 169 (1991) 
.upport requinld for contention challenging HPPT response time; 01·91·12. 34 NRC 154. ISS (1991) 
.upporting material requinld for admission of contentions; LBP·91-41. 34 NRC 33S. 338, 343. 357 

(1991) 
10 C.F.R. 2.714(b)(2)(ii) 

denial of contention whose proof would not entitle petitioner to relief; LBP·91·3S. 34 NRC 173 (1991) 
facts or expert opinion requinld in .upport of contentions; LBP·91·39. 34 NRC 275. 279 (1991) 
rejection of contention for failwe 10 nise a litigable issue; LBP·91·39, 34 NRC 281 (1991) 

10 C.F.R. 2.714(b)(2)(ill) 
content of cootentions challenging contents of environmental report; LBP·91·39, 34 NRC 281 n.31 

(1991) 
facts or expert opinion requinld in .upport of contentions; LBP·91·39, 34 NRC TlS. 279 (1991) 
pleading requirements necessary 10 show that • genuine dispute exists; LBP·91·30. 34 NRC Tl (1991) 
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10 c.F.R. 2.714(d)(I) 
atandarda fot grant of interYallion; LBP·91-33, 34 NRC 139 (1991) 
atanding 10 intervene on antilnllt malten; LBP·91·38, 34 NRC 24S (1991) 

10 C.F.R. 2.714(d)(2) I 
basis requln:mcnt fot c:mtattions; LBP-91-3S, 34 NRC 166 (1991) 
contention p1eaclin& noquhanents; LBP·91-36, 34 NRC 194 (1991) 
aupplemenla 10 interYaIIion pditions;' LBp·91-33, 34 NRC 140 n.2, 141 (1991) 
auppartina mataW n>qUirecI fot admiuion of contentions; LBP·91-4I, 34 NRC 334 (1991) 

10 C.F.R. 2.714(d)(2)(i) I 
fanute 10 abow acnuine issue of fad or law for admission of contention; LBP·91-3S, 34 NRC 171, 172, 

10 C.F.R. 2.714(d)(2)(u) 
174 (1991) I 

inadmiuibi1ity of contention because of ill failwe 10 entitle pditioner 10 relief even if 1Ne; LBP·91-39, 
34 NRC 283 (1991) I 

10 C.F.R. 2.7141 
appeal of jurisdictions! rutina: CU·91-IS, 34 NRC 270 n.2 (1991) 
deadline for appea1a of intervaUion denials; LBP·91·30, 34 NRC 28 (1991) 
deadline for fi1ina appeal; LBP·91-39, 34 NRC 284 (1991) 

10 C.F.R. 2.7141(a) I 

appea1a of ptehearina conference orden; LBP·91-38, 34 NRC 260 (1991) 
timeliness of appe11ate briefs; 01·91-14, 34 NRC 262, 264, US (1991) 

to c.F.R. 2.7IS(a) I 
1imi1Cd.appeannce alalemalla at prdIearina confen:nces; LBP·91·33, 34 NRC 141 (1991) 

10 C.F.R. 2.72O(h)(2)("u) I 

interrogatories 10 NRC Staff; LBP·91-38, 34 NRC 258 n.9S (1991) 
10 C.F.R. 2.730 I 

termination of operatinalicense amendment proc:eedins; LBP·91-36, 34 NRC 194 (1991) 
10 C.F.R. 2.73O(b) I 

form and contcnl of motiOlll for JeCOIIIideration; LBP-91-39, 34 NRC 282 n.33 (1991) 
10 C.F.R. 2.732 I 

burden on proponent of civil pcnahy ordc:r; LBP·91-40, 34 NRC 306 (1991) 
10 C.F.R. 2.734(a) I 

c:ritcria for late fi1ina of concerns; LBP·91-3I, 34 NRC 121 n.172 (1991) 
10 c.F.R. 2.740(c) I 

protective erder againat Interrogatories 10 NRC Staff; LBP·91-38, 34 NRC 258 n.9S (1991) 
10 C.F.R. 2.749 I 

liming of aummuy cIisposition motions; LBP·91·38, 34 NRC 259 (1991) 
to C.F.R. 2.7S4(c) I 

fllIlItIt for proposed findings; LBP·91-40, 34 NRC 303 (1991) 
10 C.F.R. 2.7S8 I 

li1.igability of challenges 10 Conunission regulations; CU·91·12, 34 NRC IS3, IS6 (1991) 
10 C.F.R. 2.7S8(a) I 

Iiugability of chaUenges 10 Conunission regulations; CU·91-12, 34 NRC IS3 (1991) 
10 C.F.R. 2.760 I 

effectiveness of initial decision; LBp·91-40, 34 NRC 322 (1991) 
effectiveness of order terminating pn;cecdina: LBP·91-37, 34 NRC 197 (1991) 

10 C.F.R. 2.7601 I 

purpose of aua apontc review; CU·91-13, 34 NRC 188 (1991) 
10 C.F.R. 2.762 I 

deadlines fot appeata of initial decisions vs appeata of denials of interYallion in operating license 
amendment proceedings; 01·91-14, 34 NRC 2M (1991) 

length and format or appellate briefs; LBP·91-31, 34 NRC 131 (1991) 
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jurisdiction of praidina officer once an appeal hu beat wen; LBP·91·34, 34 NRC 161 (1991) 
10 c.P.R. 2.772(k) 

efl'cct on proa:edina of withdrawal of ainale intervenor; CU·91·13, 34 NRC 191 (1991) 
10 c.P.R. 2.780(eXIXi) 

applicability of ex palle commwticalions rules pri« to notice of hearing or companble order; 
CU·91·II, 34 NRC 6 (1991) 

10 c.F.R. 2.78()'2.781 
definilion m "Commiuion adjuelicatory cmployccM ldalive to ex pallO and separalion of func:tiOlll Nles; 

LBP·91·3I, 34 NRC 257 n.90 (1991) 
10 c.P.R. 2.785 

deadlines f« appeals of inilia! decisions; LBP·91·31, 34 NRC 131 (1991) 
10 c.P.R. 2.785 nocc (b) 

app1icability of interim appellate procedures; CU·91·14, 34 NRC 265 (1991) 
10 c.P.R. 2.786 

aua aporne review of inilial dc:cisiOlll: LBP·91-40, 34 NRC 322 (1991) 
10 c.P.R. 2.786(b)(1) 

noquiremenlJ for ledtina judicial review: LBP·91-40, 34 NRC 322 (1991) 
10 c.P.R. 2.786(b)(2) 

aize 1imilJliOlll on pttilions fot review; LBP·91-40, 34 NRC 322·23 (1991) 
10 c.P.R. 2.786(b)(4) 

deadlino for petilions f« review: LBP-91-40, 34 NRC 322 (1991) 
10 c.P.R. 2.1205 

criteria for late filing of concerN; LBP·91·31, 34 NRC 121 n.172 (1991) 
InCcrmal hearing on denial of licenae application: LBP·91·38, 34 NRC 238 n.14 (1991) 

10 c.P.R. 2.1209 
criteria for late filing of concema; LBP·91·3I, 34 NRC 121 n.172 (1991) 

10 c.F.R. 2.1233 
riaht of inleMnan to Jelpcnd to IicenJee'a anawm; LBP·91·31. 34 NRC 110 (1991) 

10 c.P.R. 2.1233(c) 
amendment of license amendment applications; LBP·91·31. 34 NRC 110 (1991) 
litiglbility of aufliciency of licenae amendment lpplicalion at tho time it Wla aubmiued: LBP·91·31. 34 

NRC 109 (1991) 
10 c.P.R. 2.1235 

alandard for allowina' on! prescntalions in lnConnal proceecIin&,: LBP·91·31. 34 NRC 110, 111 (1991) 
10 c.P.R. 2.1251 

appeals of inilia! dc:cisiona; LBP·91·31. 34 NRC 131 (1991) 
10 c.P.R. 2.1253 

finality of inilia! clcc:isiona pending dispoaition of appea1a; LBP·91·31. 34 NRC 131 (1991) 
10 c.P.R. 2.1259 

jurisdiction of praidina officer mce an appeal hu beat wen; LBP·91·34. 34 NRC 161 (1991) 
10 c.F.R. Put 2. Appendix C 

lUeument and delcnninalion of amount of civil penalties; LBP·91-40, 34 NRC 304 (1991) 
collective duailication of Severity Levd IV and V violatiOlll II Severity Levd m; LBP·91-40, 34 

NRC 302 (1991) 
10 c.P.R. Put 2. Appendix C. m 

aureaation of violations to a ainale aeverity levd: LBP·91-40, 34 NRC 305, 311 (1991) 
10 c.F.R. Put 2. Appendix C. Supp. IV. C.l 

aeventy level of failure to poll neliognphic IUrvey a_: LBP·91-40, 34 NRC 313 (1991) 
10 c.P.R. Put 2. Appendix C. Supp. V 

blU!cdown in neliation IIfely proanm: LBP·91-40, 34 NRC 308 (1991) 
1 0 c'P.R. Put 2. Appendix C. Supp. VI 

blU!cdown in nelialion IIfely program: LBP·91-40, 34 NRC 308 (1991) 
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10 c.F.R. Part 2, Appendix C. V 
determinant oC nature and _ oC cnf'on:anem action; LBP·91-40, 34 NRC 304 (1991) 

10 c.F.R. Part 2, Appendix C. V.A I 
nonci!ed violations; D0-91-6, 34 NRC 293 (1991) 

10 c.F.R. Part 2, Appendix C. V.D I 

civil penalty Cor Severity Level IV violations; LBP·91-40, 34 NRC 30S (1991) 
10 C.F.R. Part 2, Appendix C. V.D, Table lA 

categorization c4 bue civil penalties; LBP·91-40, 34 NRC 304 (1991) 
10 C.F.R. Part 2, Appendix C. V.D, Table IB 

adjustment pcrccntagcl oC hue civil Penalties by acverity level; LBP·91-40, 34 NRC 30S (1991) 
10 C.F.R. Part 2, Appendix C. V.D.l·3 I 

causc Cor mitigation c4 civil penalties; LBP·91-40, 34 NRC 30S (1991) 
10 C.F.R. Part 2, Appendix C. V.D I 

escalation oC cnf'orccment unctions for reamina .imi1ar violationr, LBP·91-40, 34 NRC 30S (1991) 
10 C.F.R. 2O.1OS(1))(I) I 

application oC atandud Cor IIICIIing postu1a!ed accidental !dca.es c4 plutonium and amezicium; 

10 C.F.R. 2O.106(a) 
LBP·91·31, 34 NRC B3 (1991) I 

application oC atandud Cor alSClling postu1a!ed accidental relcues c4 plutonium and americium; 

10 C.F.R. 20.203(1)) 
LBP·91·31, 34 NRC B3 (1991) I 

poatina oC ueu in which ndioll'llitY is taking place; LBP·91-40, 34 NRC 312 (1991) 
10 C.FR. 2O.203(c)(I) I 

poatina oC ueu in which ndioll'llitY is taking place; LBP·91-40, 34 NRC 312 (1991) 

coUimstor clcscription; LBP·91-40, 34 NRC 306 (1991) 
10 c.F.R. 30.4 I 

10 c.F.R. 30.320) 
applicability to matcriala licaIse amendmcntl; LBP·91·31, 34 NRC 124-2S (1991) 
compliance with ftlauIalDry ftlviaiOlll emc:cming CI1ICI'Icncy plannina; LBP-91·31, 34 NRC 123 (1991) 
OIIC-ftlm atandud u threshold Cor _.cy pWmina; l.BP·91·31, 34 NRC 114, 120 (1991) 
plutonium and americium relcues duzina maximum credible lire; LBP·91·31, 34 NRC 17 (1991) 
.cope c4 cme:acncy planninl dclicic:nCica that lie litigable in matcriala 1i<:ense amendment proceedlnl: 

LBP·91·31, 34 NRC 101 (1991) I 

10 C.F.R. 30.32O)(3Xilii) 
cc:rtiIication that IiJdightcn will R:apCIId to a /iftl involvina racliOictiyc matcrla1a; l.BP·91·31, 34 NRC 

(1991) I 
10 C.F.R. 3O.3S 

dc:canmissioning plan rcquirancnts Cor matc:riala liccnIe amendment: LBP·91·31, 34 NRC 124, 12S·27 

10 C.F.R. 30.3S(a) 
(1991) I 

applicability to matcriala licc:me amendment; l.BP·91·31, 34 NRC 126. 127 (1991) 
10 C.F.R. 30.3S(c) I 

complianc:e with ftlaulalDry ftlviaiOlll Catc:cming dccommissicnina: LBP·91·31, 34 NRC 123 (1991) 
financial UIUI'IftCC plan Cor cIcc:ommisIlcning; l.BP·91·3I, 34 NRC 12S (1991) 

10 C.F.R. 30.3S(cX2) I 

applicability to matcriala license amendment; l.BP·91·31, 34 NRC 126 (1991) 
danonstratiClft c4 financial UlUlllftCC Cor dcc:ommiasioning, Cor matcriala licc:me amendment; l.BP·91·31, 

34 NRC 126 n.192 (1991) I 

10 C.F.R. Part 34 
potc:nIia1 Cor radiation exposure in ablcnce c4 adh=ncc to established procedures; LBP·91-40, 34 NRC 

307 (1991) I 

tccImical conditions pemin& industrial ndioanlitr. l.BP·91-40, 34 NRC 300 (1991) 
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posting of areal in which ndiograplty Is taking place; LBP-91-40, 34 NRC 312 (1991) 
10 C.F.R. 34.43(b) 

purpose or ndiation IlUVCYS after \lie of ndiographic aource; LBP-91-40, 34 NRC 312 (1991) 
10 C.F.R. 40.4 

depleted uranium as "1011= material"; LBP-91-41, 34 NRC 339, 350 (1991) 
10 C.F.R_ Put SO 

melhod far evaluating cmcrscncy exercises; 00-91-7, 34 NRC 365 (1991) 
10 C.F.R. 50.9 

failure 10 report onsite atongc of hazardous chemical WUleI as violation of; 00-91-4, 34 NRC 202, 
205-07 (1991) 

10 C.F.R. 50.48 
fire protection systems at Cl)'stal River plant; 00-91-6, 34 NRC 290 (1991) 

10 C.F.R. 50.55(e) . 
reporting of failure of Borg-Warner c:heck valves by licensee; 00-91-5, 34 NRC 217 (1991) 

10 C.F.R. 50.55aOO(4) 
litigability of dangen of pressurizer ..rety valve actpoint drift; CLI-91-12, 34 NRC lSI, 154, 156 

(1991) 
10 C.F.R. 50.59 

scope of review by Plant Review Commi1lcc at CJystal River plant; 00-91-6, 34 NRC 292 (1991) 
10 C.F.R. 50.60 

reactor coolant preslUl'C bounda!)' Integrity and material toughness; Cll-91-11, 34 NRC 7, 10 (1991) 
10 C.F.R. 50.61 

guidance on analyses ICqUired when reference tempcnturc Is above screening criteria; Cll-91-11, 34 
NRC IS (1991) 

reactor coo1ant preslUl'C bounda!)' intqrity and material toughness; CLI-91-11, 34 NRC 7, 10 (1991) 
refcn:nce temperature for nil ductility tnnsition; Cll-91-11, 34 NRC 8 (1991) 
risIt or ICYa'C overcoo1ing tnnsientl at Yankee Rowe; Cll-91-11, 34 NRC 11 (1991) 

10 C.F.R. 50.61(b)(4) 
safety anaIya1a requirements for exceeding reference tempcnturc for nil ductility tnnsition; Cll-91-11, 

34 NRC 9 (1991) 
10 C.F.R. 50.61(b)(S) 

Canmiuion review of wety analyses priar 10 opcntion at reference tempcnturc for nil ductility 
tnnsition above screening criteria; CU-91-11, 34 NRC 9 (1991) 

10 C.F.R. 50.61(b)(6) 
actions required if ..rety analysIs docs not provide basis for Ipprovat of operations at reference 

temperature for nil ductility tnnsition above screening criteria; Cll-91-11, 34 NRC 9 (1991) 
10 C.F.R. 50.90 

amendment request as appropriate avenue 10 seeking antitrust relief; LBP-91-38, 34 NRC 244 n.41 
(1991) 

1iccnsc amendment aU1hority of Canmission; LBP-91-38, 34 NRC 242 (1991) 
scope of NRC antitrust review authority; LBP-91-38, 34 NRC 244 n.42 (1991) 

10 C.F.R. Put SO, Appendix A, ODe 3 
fire protection systems at CI)'stal River plant; 00-91-6, 34 NRC 290 (1991) 

10 C.F.R. Part SO, Appendix A, ODe 31 
reactor coolant pressure boundal)' design; Cll-91-11, 34 NRC (1991) 

10 C.F.R. Put SO, Appendix G, IV 
reactor coolant pressure boundal)' fncturc toughness rcquimncnts during hydrostatic tests and normal 

operation; Cll-91-11, 34 NRC 7 (1991) 
10 C.F.R. Put SO, Appendix G, IV.A.l 

operation when lower values of upper shelf energy provide margins of .. rety against fncturc equivalent 
to ASME Code rcquimncntl; CLI-91-11, 34 NRC 11 (1991) 
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10 C.F.R. Put SO, Appendix G, V.E 
applicability of reporting rcquinmcnts; ICU.91.11, 34 NRC 11 (1991) 

10 C.F.R. Put SO, Appendices G and H 
reactor coolant p!eS1IUe bouncluy Integrity and material tooghncss; C[J·91·11, 34 NRC 7, 10 (1991) 

10 C.F.R. Put SO, Appendix H I 

In·vessel IUrveil1ancc program noquiremaI1I for Yankee Rowe; C[J·91·11, 34 NRC 11, 13 n.9 (1991) 
10 C.F.R. Put SO, Appendix R I 

lim protectim I)'Itcma at C!ystal River plant; DD-91-6, 34 NRC 290 (1991) 
10 C.F.R. Put 51 I 

InjuJy in Cact to cs!Ib!iJh atanding to Intervene m c:nvirmmCIUI. isNCS; IBP·91-39, 34 NRC 274 

10 C.F.R. Sl.l4{b) 
(1991) I 

NEPA regulations of Council m Enviraunenta1 Quality adopted by NRC; IBP·91-39, 34 NRC 275 

~~1~ governing need Cor EIS for ~ecommissioning; IBP-91-35, 34 NRC 169 (1991) 
10 C.F.R. 51.20 I 

aupplemental c:nvirmmental Impact IUtemcnt for onsile .tango of haunlous WlstCI at nuclcu power 
plant; DD-91-4, 34 NRC 204, 207 (1991) 

10 C.F.R. SI.2O(a) I 

supplemental c:nvirmmental Impact I1Itemcnt for onsile .tango of haunlous Wailea at nuclcu power 
plant; DD-91,-4, 34 NRC 202, 206 (1991) 

10 C.F.R. SI.2O(b) I 

cimmutances approprlale for preparation of cnvirmmc:ntal bnpact 11Itemcnt; DD-91-4, 34 NRC 206 

10 C.F.R. SI.2O(b)(S) 
(1991) I 

EIS requirement for dec:anmiaionlng propoul; IBP·91-3S, 34 NRC 171, 172 (1991) 
EIS requiremcnta Cor cIecommisIionlng:of nuclcu power plants; IBP·91-39, 34 NRC 277, 279 (1991) 
dimlnatim of requirement for gcncricElS on dccanmiasioning; IBP·91-30, 34 NRC 26 (1991) 

10 C.F.R. SI.22(cXI4) I 

environmental llleament or c:nvirmmental impact .tatcment rcquinmcnts for usc of ndiOictiVC materials 
Cor rcacm:b and dcvc10pment and Cor educational purposes; IBP·91-31, 34 NRC 102 (1991) 

10 c.P.R. SIAS I 

reporting requiremcnta on haunlous WUIcI atored at nuclcu power plant; DD-91-4, 34 NRC 20S 
(1991) I 

10 c.P.R. S1.45(d) 
reporting on .talm of compliance with environmental atanclards and rcquinmcnts; DD-91-4, 34 NRC 

205, 2f11 (1991) I 

10 C.F.R. SI.5I(b), Table 503 
offrile accident considerations for unnium enrichment flcility; IBP·91-4I, 34 NRC 342 (1991) 

10 c.P.R. SI.53(a) I 

reporting requiremcnta on haunlOlll WIstCI atored at nuclcu power plant; DD-91-4, 34 NRC 203·07 

(1991) I 
10 C.F.R. 51.100 

effect of pctiumcr'. pursuit of judicial l1Iy of poaseasion-mly Iiccnac amendment on Iiccnring boanI 
jurladictim to enforce; IBP·91-39, 34 NRC 283 (1991) 

10 c.F.R. 51.IOO(a) I 

EIS requirements Cor decommissioning; IBP-91-35, 34 NRC 168, 169 (1991) 
10 C.F.R. 51.101(1)(2) I 

effect of pctitimer'. pursuit of judicial l1Iy of poaseasion·a!ly Iiccnac amendment on Iiccnring boanI 
jurladictim to enforce; IBP·91·39, 34 NRC 283 (1991) 

10 c.P.R. Put 70 I 

emergency planning requiremcnta for .pccial nuclcu materials facilities; IBP·91-41, 34 NRC 345 (1991) 
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10 c.F.R. 70.22 
plutonium and amc:ricium MeasCi chuin& maximum cmlible fin:; LBP-91-31. 34 NRC 17 (1991) 

10 c.F.R. 70.22(1) 
Ipplicability 10 mlleria1a license amendmentr, LBP-91-31. 34 NRC 124-2S (1991) 
compliance with regulatory revisicns c:mcc:mina e:mcra12l~ planning: LBP-91-31. 34 NRC 123 (1991) 
ancracncy planning rcquin:rnen1I tor uranium eruichment t.cilitiCl; LBP-91-41. 34 NRC 345 (1991) 
ono-ran allndard u thrcobold tor aneraen~ pIannina; UJP-91-31. 34 NRC 120 (1991) 
plutonium and americium MeasCi chuin& maximum cmlible fin:; UJP-91-31. 34 NRC 87 (1991) 
.cope or e:mcra12l~ planning dcfic:ienciCi t1ut Ire lilia.ble in maleria1a lic:enIC amendment proceeding; 

LBP-91-31. 34 NRC 101 (1991) 
10 c.F.R. 70.22(i)(3) 

ancracncy plan information 10 be contained in I materia1l 1ic:ensc application; UJP-91-41. 34 NRC 346 
(1991) 
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UCENSES I 

See GcnenI Uccnsea; Operating Liccnsea 
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authority to raise,aua .ponte isauea; CU-91-13, 34 NRC 185 (1991) 
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MAIN FEEDWATER ISOLATION VALVES 
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at unnium enrichmc:n1 facility; LBP-91-41, 34 NRC 332 (1991) 
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M~!r prior decisions when enrobmc:n1 proceeding Is terminated because of withdnwal of 
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COlt assessmc:nt for uranium enrichment facility; LBP-91-41, 34 NRC 332 (1991) 
dccanmissioning requirements; LBP-91-30, 34 NRC 23 (1991) 

NOTICE I 

of opportunity for hearing: LBP-91-38, 34 NRC 229 (1991) 
NRC PROCEEDINGS I 

effect of termination of proceeding on prior decisions pending appeal; LBP-91-37, 34 NRC 196 (1991) 

1-27 



SUBJECT INDEX 

NRC STAFF 
assessment rlliccnse amendment applicatiat; UlP-91-38. 34 NRC 229 (1991) 
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delinitiat rllCClpO of; UlP-91-35, 34 NRC 163 (1991) 
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NRC 29 (1991) 
PRESIDING OFFICER 
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efl\uc:nu from uranium enrichment faci1ity; LBP-91-41, 34 NRC 332 (1991) 
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mixed; LBP-91-41, 34 NRC 332 (1991) 
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RISK I 

asscament models for fire involving nuclear materi.als; LBP-91-31, 34 NRC 29 (1991) 
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design of safety .ystems; D0-91-S, 34 NRC 367 (1991) 
explosive-laden lIlIface vdUcles; D0-91-S, 34 NRC 367 (1991) 
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adequacy at Crystll River; D0-91 -6, 34 NRC 285 (1991) 
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aggregation of: UJP-91-40, 34 NRC 297 (1991) 
categorizatim of, for purpose of establishing civil penalty: UJP-91-40, 34 NRC 297 (1991) 
leverity 1eve1s of; LBP-91-40, 34 NRC 297 (1991) 
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WASTE DISPOSAL I 
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